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§  340 .• ch.  468 


ak  act  to  prescribe  the  rtjles  for  the  construc- 
tiok  of  the  cohsolmated  laws  ard  code 
amehdments. 

Reported  to  the  Legislature  under  and  in  pursuance  to  the 
provisions  of  chapter  six  hundred  and  sixty  four  of  the  laws  of 
nineteen  hundred  and  four.  (Laws  of  1900,  chap.  596.  In  effect 
May  29,  1909.) 

The  People  of  the  State  of  Ncic  York,  represented  in  Senate 
and  Assembly,  do  enact  as  follows: 

Section  1.  In  construing  the  consolidated  laws  and  the  amend- 
ments to  the  code  of  civil  procedure  and  the  code  of  criminal 
procedure  reported  to  the  legislature  by  the  board  of  statutory 
consolidation  constituted  under  the  provisions  of  chapter  six 
hundred  and  sixty-four,  of  the  laws  of  nineteen  hundred  and 
four,  entitled  "  An  act  to  provide  for  the  consolidation  of  the 
statutes  of  the  state,"  and  enacted  by  the  legislature  of  nine- 
teen hundred  and  nine,  and  in  construing  the  act  amendatory 
thereof,  known  as  chapter  two  hundred  and  forty  of  the  laws 
of  nineteen  hundred  and  nine,  for  the  purpose  of  determining 
the  effect  of  any  of  the  provisions  or  sections  thereof  on  any 
other  provision  or  section  thereof,  or  on  any  special  law  thereto- 
fore enacted,  the  several  provisions  and  sections  of  such  laws  and 
code  amendments  and  said  act  amendatory  thereof  shall  not  be 
considered  as  having  been  enacted  or  re-enacted  by  the  legislature 
at  the  time  of  the  passage  of  the  consolidated  laws  or  such  code 
amendments  or  said  act  amendatory  thereof  but  as  having  been 
enacted  as  of  the  various  times  when  such  provisions  and  sections 
first  became  laws  by  any  earlier  statutes,  provided,  however,  that 
when  any  provision  of  law  after  its  first  enactment  by  the  legis- 
lature has  been  amended  or  re-enacted,  then  for  the  purpose  of 
its  construction  for  the  determination  of  its  effect  on  other 
sections  or  provisions  of  the  consolidated  laws,  it  shall  be  con- 
sidered as  haying  been  enacted  at  the  date  of  such  amendment  or 
re-enactment.  If  in  any  such  consolidated  law  and  such  amend- 
ments to  the  code  of  civil  procedure  and  the  co<le  of  criminal  pro- 
cedure as  enacted  by  the  legislature  of  nineteen  hundred  and  nine 
or  said  act  amendatory  thereof  there  shall  have  been  incorporated 
any  provisions  of  law  that  have  heretofore  been  superseded  or 
imfljedly  repealed,  the  incorporation  of  any  such  provisions  shall 
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not  be  construed  as  a  legislative  intent  to  revive  auch  superseded 
or  repealed  provisions,  nor  shall  such  incorporation  in  such  con- 
solidated laws  be  construed  to  indicate  any  legislative  determina- 
tion that  such  provisions  had  not  been  theretofore  so  superseded 
or  repealed.  The  true  purpose  and  intent  of  this  act  is  to  pre- 
scribe that  the  statute  law  of  the  state,  so  far  as  it  has  been 
reproduced  in  such  consolidated  laws  and  in  such  amendments 
to  tlie  code  of  civil  procedure  and  the  code  of  criminal  procedure, 
and  in  said  chapter  two  hundred  and  forty  of  the  laws  of  nineteen 
hundred  and  .nine,  and  all  special  laws  in  force  at  the  time  of 
the  enactment  of  such  consolidated  laws,  shall  be  of  the  same 
force  and  effect  as  they  were  before  the  enactment  of  such  con* 
solidated  laws  or  code  amendments  or  said  act  amendatory 
thereof. 


ROTE  SUBMITTED  BY  BOARD  OF  STATUTORY  CONSOLI* 
DATIOH  IN  ITS  REPORT  RELATIVE  TO  CODE  OF  CIVIL 
PROCEDURE  AMEl!IDMEirr& 

The  board  was  authorized  by  the  statute  creating  it  to  report 
for  enactment  such  amendments  as  it  might  deem  i>roper  and 
necessary  to  condense  and  simplify  the  existing  practice  and  to 
adapt  the  procedure  in  the  courts  to  existing  conditions.  An 
exhaustive  study  was  made  of  tlie  Code  of  Civil  Procedure  by 
the  board  pursuant  to  the  statute  and  an  elaborate  tentative 
rearrangement  of  the  Code  provisions  was  made.  This  prelim- 
inary study  grouped  related  practice  provisions  together  accord- 
ing to  the  steps  in  the  progress  of  litigation  from  its  commence- 
ment to  its  termination  and  is  embraced  in  three  large  printed 
volumes  not  submitted  with  the  report  of  the  board  to  the 
I^egislature.  It  will  be  available  nowever  when  the  actual 
revision  of  the  civil  practice  in  the  courts  is  undertaken  and 
will  serve  as  a  basis  for  subsequent  work  on  this  important 
subject. 

The  preparation  of  the  consolidated  laws  and  the  treatment  of 
the  Code  of  Civil  Procedure  was  carried  along  side  by  side,  and 
the  consolidated  laws  as  presented  have  been  prepared  so  that 
there  wili  be  no  necessity  for  a  rearrangement  of  them  should 
a  revision  of  the  Code  of  Civil  Procedure  be  undertaken  in  the 
future.  It  was  considered  that  the  primary  duty  of  the  board 
was  to  complete  the  consolidated  laws,  and  should  time  permit, 
prepare  a  revision  of  the  civil  practice.  With  the  prop-ess  ojf 
the  work  it  became  evident  more  and  more  that  a  revision  of 
the  Code  of  Civil  Procedure  could  best  be  accomplished  unin- 
cumbered with  the  work  of  the  consolidation  of  the  substantive 
atatutes.  So  delicate  and  difficult  a  task  ib'  that  of  revising 
the  present  civil  practice  of  the  state,  which  has  been  in  use 
for  over  thirty  years,  that  it  was  deemed  the  part  of  wisdom 
to  leave  this  work,  as  a  separate  and  independent  task  when  the 
attention  of  those  intrusted  \iith  it  would  not  be  diverted  or 
divided  by  the  consideration  of  other  matters.  After  a  thorough 
examination  of  the  whole  subject  and  after  due  cohsideration 
of  all  of  the  phases  of  Code  revision,  it  was  deemed  advisable 
at  this  time  not  to  attempt  a  revision  of  the  practice,  but 
merely  to  remove  substantive  provisions  and  to  this  extent  to 
prepare  the  way  for  actual  revision. 

.The  substantive  provisions  removed  from  the  Code  of  Civil 
Procedure  by  the  board  have  been  distributed  in  various  consoli- 
dated laws,  but  chiefly  arranged  in  a  new  law  known  as  the 
Judiciary  Law,  embracing  matters  relating  to  courts  and  officers 
thereof,  including  such  subjects  as  jurors  so  far  as  relates  to  the 
selection  of  jurors  for  a  term  of  court,  court  clerks,  court 
stenographers,  attendants,  messengers,  criers,  interpreters,  report- 
ers and  attorneys  and  counselors.  A  few  sections  have  been 
inserted  in  the  Civil  Rights  Law.  Various  proceedings  have 
been  incorporated  in  the  Debtor  and  Creditor  Law.  There  ex- 
isted in  the  session  laws  the  statute  relating  to  general  assign- 
ments for  the  benefit  of  creditors.     This  statute  was  assigned 
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to  the  proposed  Debtor  and  Creditor  Law.  It  was  deemed  best 
to  consolidate  with  this  statute  certain  proceedings  in  the  Code 
of  Civil  Procedure  relating  to  debtor  and  creditor.  Thus  there 
has  been  inserted  from  the  Code  the  article  relating  to  insolvent's 
discliarge  from  debts,  insolvent's  exemption  from  arrest  and  im- 
prisonment, judgment  debtor's  discharge  from  imprisonment  and 
matters  of  a  similar  character.  The  provisions  of  the  Code  of 
Civil  Procedure  relating  to  the  distribution  of  personal  property 
have  been  included  in  an  article  in  the  Decedent  Estate  Law 
with  the  provisions  of  the  Real  Property  Law  relating  to  the 
descent  of  real  property.  Some  matters  relating  to  executors, 
administrators  and  testamentary  trustees  in  the  revised  statutes 
and  session  laws  have  been  included  under  an  article  in  this 
law.  There  are  many  matters  of  a  substantive  character  relat- 
ing to  executors,  administrators  and  testamentary  trustees  which 
might,  upon  a  revision  of  the  Code  of  Civil  Procedure,  be  in- 
cluded in  the  Decedent  Estate  Law.  Most  of  these  are  to  be 
found  in  the  surrogate's  court  practice  which'  it  has  been  deemed 
best,  for  the  present,  not  to  disturb  but  rather  to  leave  until 
such  time  as  the  practice  in  the  surrogate's  court  shall  be  revised. 
The  General  Corporation  Law  contains  some  proceedings  from  the 
Code  of  Civil  Procedure.  These  have  been  removed  to  the 
General  Corporation  Law  for  the  purpose  of  making  that  law 
as  'complete  as  possible.  Thus  there  have  been  included  in  the 
General  Corporation  Law  from  the  Code  of  Civil  Procedure 
provisions  relating  to  change  of  name,  sale  of  corporate  real 
property,  judicial  supervision  of  corporations  and  of  the  officers 
ana  meml)ers  thereof,  actions  for  sequestration,  actions  for  dis- 
solution, actions  to  enforce  the  individual  liability  of  officers 
and  members  of  corporations,  actions  to  annul  corporations,  pro- 
ceedings for  voluntary  dissolution  of  corporations  and  provisions 
relating  to  two  or  more  of  the  foregoing  proceedings  or  actions. 
These  have  been  brought  together  "in  the  General  Corporation 
Law  with  like  provisions  of  a  substantive  character  as  were 
found  in  the  session  laws,  such,  for  instance,  as  the  provisions 
relating  to  the  powerft,  duties  and  liabilities  of  receivers  of 
corporations. 

The  ameui^atory  act  herewith  presented  was  made  necessary 
by  the  removal  from  the  Code  of  the  substantive  provisions 
above  mentioned.  The  amendatory  act  docs  not  disturb  the 
numbering  of  the  sections  remaining  in  the  Code  and  the  table 
at  the  end  of  the  proposed  act  shows  readily  the  distribution  of 
the  sections  eliminatea.  This  treatment  will  not  disturb  for  the 
present  the  civil  practice  and  at  the  same  time  will  remove  from 
the  Code  substantive  provisions  and  thus  prepare  the  way  for 
an  actual  revision  of  the  practice. 

Respectfully, 

ADOLPH  J.  RODKjnJECK, 

Ghairmanj 

WILLIAM  B.  HORNT^LOWER, 

JOirS  G.  MILBURV, 

ADELBERT  MOOT, 

Board  of  Statutory  Consolidaiian. 
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WISE  THAN  BY  REMOVAL  TO  THE  CONSOLIDATED 
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A. 

Statutes  Consolidated  in  Code  of  Civil  PnocEDtmE  by  L.  1909, 

Ch.  65. 

R.  S.,  pt,  2,  ch.  5,  tit.  2,  {  22,  amended  by  L.  1880,  ch.  423, 

§  1 * 2344a 

L.  1851,  ch.  134,  $  33,  amended  by  L.  1893,  ch.  101,  §  1 841a 

L.  1877,  ch.  11,  §  1  356 

L.  180,  ch.  36,  §  1,  amended  by  L.  1888,  ch.  555,  §  1 961d 

L.  1880,  ch.  393,  f  1 .' 1404a 

L.  1880,  ch.  423,  8  1 2344a 

L.  1880,  ch.  561,  §  5 801a 

L.  1882,  ch.  340,  §  1 961a 

L.  1863,  ch.  195,  §  1 961b 

L-  1884,  ch.  309,  |  1 2481,  subd.  12 

L.  1884,  ch.  376,  §§  1,  2 961c 

Ll  1888,  ch.  555,  §  1 961d 

L.  1889,  ch.  330,  §  2,  amended  by  L.  1895,  ch.  544,  §  2 3306» 

L,  1889,  ch.  330,  §  3,  amended  by  L.  1895,  ch.  544,  §  3  and  L. 

1908,  ch.  185,  I  2 2509,  subd.  7 

L.  1890,  ch.  158,  §  1 961e 

L.  1891,  ch.  126,  I  5,  pt.  as  amended  by  L.  1897,  ch.  403,  §  1.     941a 

L.  1892,  ch.  677,  §  19,  last  sentence 93lb 

L.  1893,  ch.  101,  §  1 84Ia 

L.   1894,  ch.  731,  §  1 2705 

L.   1895,  ch.  544,  |  2 3306a 

L.  1895,  ch.  544,  §  3 2509,  subd.  7 

U   1897,  ch.  403,  §  1,  pt 941a 

L.  1897,  ch.  622,  §  1 961f 

L.  1899,  ch.  150,  §§1-3 3331a 

L.  1900,  ch.  223,  §  1 2408a 

L.   1900,  ch.  510,  §  1 2481,  subd.  12 

K  1908,  ch.  185,  §  2 2509,  bubd.    7 
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83,  pt.  transf'ed  to  1323-A  360,  pt.  transf'ed  to      2513-a 
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£Fzepued  by  the  Board  of  Statutory  ConBolidatioh  with  notes  by  editors  of 
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SHOWING  DISTRIBUTION  OF  SECTIONS  OF  THE  CODE  Of 
aVIL  PROCEDURE  IN  THE  CONSOLIDATED  LAWS, 
ARRANGED  NUMERICALLY 

Where  it  appears  that  a  part  only  of  a  section  is  distributed 
the  remainder  is  left  in  the  Code. 


CODB 


Section 


2 
3 
d 
6 
8 

9 

10 
11 

12 
13 
14 
15 
16 


CONSOUDATBD  LaW 


Law 


Section 


Subject 


Judiciary 2 

Judiciary 3 

Judiciary 4 

Judiciary 6 

Judiciary 750 


Judiciary 751. 

Judiciary 751. 

Judiciary 752, 

Judiciary 754. 

Penal 602. 

Judiciary 753. 

Civil  Rights....  20.. 

Civil  Rlshts....  21.. 


«17         Judiciary 03,  94. 


18 
19 
20 

21 
♦27  pt. 

28 
♦30 

31 


Judiciary 62,  95 

Judiciary 154.  I9i\ 

County  ... 240  \ 

State  Finance. .  46    /  * ' 

Judiciary 87 

Judiciary 28.  158,  194. 

County 245 

Judiciary 29. 

County 42 

Greater  New 
York  Charter  62 
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Courts  of  record. 

Courts  not  of  record. 

Sittings  of  courts  to  be  public. 

Sitting  of  courts  on  Sunday. 

Punishment  for  criminal  con- 
tempts. 

Punishment  for  criminal  con* 
tempts. 

Contempts  in  view  of  court. 

Commitment  for  criminal  con- 
tempts. 

Punishment  for  civil  contempts. 

Indictment  for  contempt. 

Contempts  punishable  civilly. 

Imprisonment  for  cost.s. 

Imprisonment  for  nonpayment  of 
money  on  Judgment  or  contract. 

Appellate  division;  rules  of  prac- 
tice. 

Publication  Oi  niles. 

Printing  court  calendars. 

Expense  of  court  calendars. 

Destruction  of  certain  papen. 
Court  seals. 
County  .seals. 
Court  seals. 

Necessaries  for  court  terms. 


17.  The  portion  of  section  17  reading,"  The  convention  shall  have  powv 
to  appoint  and  remove  a  reporter  "  is  omitted  as  covered  by  Judiciary  Law. 
flection  90.  The  portion  of  section  17  relating  to  seals  has  been  omitted 
because  the  subject  Is  now  covered  by  Judiciary  Law,  section  328,  v.hich 
continues  the  seals  of  all  courts  of  record,  and  section  329,  which  provides 
for  replacing  seals  when  lost  or  destroyed. 

27.  The  part  relating  to  surrogate  is  reoealed  by  act  amending  Code  of 
Clvfl  Procedure  generally.     See  Code  Civil  Procedure,  section  2507. 

30.  The  provision  for  the  expense  of  seals  of  surrogates'  courts  has  been 
omitted  from  Judiciary  Law,  section  29,  because  superseded  by  County  Lawi 
■ectioo  2^6,'-~'BjK 


TABLE  2 


Code 


Section 


CONSOLTDATEi:   LaW 


Law  i      Section 


Subject 


32  Penal •  1790 Liquors  not  to  be  sold  in  court- 

bouse. 

33  Penal 1790 Penalty  for  selling  liquors  in  court- 

house. 

34  pt.  Judiciary 7,  534.  540. . .  Adjournment  of  terms. 

35  Judidar> 6 Adjournment  of  terms. 

36  Judiciary 6 Adjournment  of  terms. 

♦38         Judiciary 8 Place  of  holding  term. 

*^'        SIlLhii: :  46  } ™"«  appointment  of  term, 

40  Judiciary 9 Place  of  holding  court  of  record. 

41  pt.  Judiciary 10 Adiournment  of  actual  session. 

42  Judiciary 11 Holding  court  in  New  York. 

43  Judiciary 12 Changing  place  of  court  outside 

New  York. 

46  Judiciary 15,  22 Judge  not  to  act  in  certain  cases. 

47  Judiciary 20 Judge  must  not  be  Interested  in 

costs. 

48  Judiciary 16 Judge  not  disqualified  because  a 

taxpayer. 

49  Judiciary 17,  21,  471. . .  Judge  prohibited  from  practicing. 

50  Judiciary 18,471 Practice  by  judge  or  his  partner. 

*51         Judiciary 19 Judge  prohibited  from  taking  cer- 
tain fees. 

54         Executive 29  \ /  Certificate    of   judge's   age   and 

Judiciary 23  /  \     service. 

56         Judiciary 53,  56,  88, 

460-465,  467.  Examination  and  admission  of  at- 
torneys. 

^^     fu.  w' ; : : : :  la } «•"«='  '"^  »<»"•"»'<•»• 

58  Judiciary 53 Exemptions  of  graduates  ot  law 

schools. 

59  Judiciary 264,  466 Attorney's  oath  and  certificate. 

60  pt.  Judiciary 470 Attorneys  residing     in    adjoining 

states. 

61  Judiciary 250 Clerks  not  to  practice. 

62  Judiciary 473 Court  officers  not  to  practice. 

63  Penal 271 None  but  attorneys  to  practice  in 

New  York  city. 

♦64         Penal 272,1877 Penalty    for    practicing    in    New 

York  contrary  to  last  section, 

66  Judiciary 474.  475 Compensation  of  attorneys. 

67  Judiciary 88,  477 Suspension  from  practice. 

♦68         Judiciary 88,  476 Suspension  of  attorney,  notice. 

t9         Judiciary 478 Removal  effective  in  all  courts. 

70         Penal 273 Punishment  of  attorney  for  deceit. 


38.  This  section  has  not  been  expressly  repealed,  but  has  been  embodied 
In  the  .ludiciary  Law,  section  8. 

30.  Only  paitly  repealed.  Balance  di  section  not  expressly  repealed,  but 
embodied  in  Judiciary  Law,  section  8. 

51.  Tliis  section  not  expres.sly  repealed  by  Judiciary  Iaw,  but  has  been 
embodied  in  section  19  thereof. 

^4.  See  Penal  Law,  section  1876,  instead  of  section  1877. 

68.  Only  partly  iep«*aled  by  Judiciary  Law;  but  see  Judidary  Law, 
sections  68  aad  476,  which  embody  the  whole  of  this  section.— Ed. 

xU 


TABLB  2 


C6db 


Section 


COMBOIIDATED  LaW 


Law 


Section 


Subject 


71 

72 
73 

74 

76 

76 

77 

78 

79 

80 

81 
82 

•83  pt. 

84 

85 

86 

87 

88 

♦89 


90 
91 

92 
98 
94 


•96  pt. 
:    ♦96 

96 


Penal 


Judiciary. 
Penal . . . . 
Penal 


273. 

479, 
274. 
274. 


Penal 274, 


Penal. 
Penal. 
Penal. 

Penal, 

Penal 


275. 
276. 
278. 

278. 

278, 


Penal 

Judiciary. 


Judiciary. 

Judiciary. 

Judldaiy. 

Judldary. 
Judiciary. 
Ck>unty. . . 


County 

Judiciary 


Judldaty. 
Judiciary. 

Judiciary. 
Judiciary. 

Judiciary. 


279 

290,  291,  293, 

294 

14,    24.    295> 

297,  .301 . . . 
292,  298,  299, 

302 

300 

303 

12 

170 

101.  156,  169. 
264.  280.  281 

251 

169.  199,  365, 

vOO ....... 

406 

30 

167.  200.  381, 

386 


Punishment  for  wUfUl   delay  of 

action. 
Attorney  not  to  lend  name. 
Attorney  not  to  buy  claims. 
Attorneys  prohibited  from  makirus 

certain  loanfi. 
Peiuilty  for  violation  of  last  two 

sections. 
Limitation  of  three  last  sections. 
Application  of  preceding  sections. 
Partner  of  district  attorney  not  to 

defend  prosecutions. 
Attorney  not  to  defend  when  he 

has  been  public  prosecutor. 
Penalty  for  violation  of  last  two 

sections. 
Limitation  of  preceding  sections. 

Qualifications  of  stenographers. 

General  duties  of  stenocraphers. 

I^sentation  of  stenographic  notes. 

Stenographic  minutes  to  be  writ- 
ten out. 

Furnishing  copies  of  proceedings. 

Assistant  stenographers. 

County  charge;  stenographers' 
compensation. 


Appellate  division  derks. 


Judiciary. 
Judiciary. 

Judldaiy* 
Judiciary. 


168,200. 


280.  349.  351, 
354 

160,  170.  201, 
231-233.279, 
403,  405.  • . . 

843 


Clerics  In  New  York  county. 

Criers  of  courts  of  record. 
Sheriff  or  constable  as  crier. 
Seals  of  former  courts. 

Interpreters  In  Kings  and  Queens 

counties. 
Attendants  in  Kings,  Queens  and 

Richmond  counties. 

Duties  of  attendants   In   King!i. 
Queens  and  Richmond  counties. 


Court  officers  In  certain  counties. 
Attendants  in  certain  counties. 


83:  All  except  fourth  sentence  repealed  by  Judiciary  Law;  fourth  sentence 
repealed  by  act  amending  Code  of  Civil  Procedure  generally.  See  Code  Civil 
Procedure,  section  1323a. 

89.  See  County  Law.  section  169.  Instead  of  section  170. 

95.  Part  relating  to  surrogate  Is  repealed  by  act  amending  Code  of  OivU 
Procedure  generally.     See  Code  Civil  Procedure,  section  2512. 

96-97.  See  alM>  Code  Civil  Procedure,  section  2512. — ^Eo. 
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TABIiB2 


Ck>DB 


Section 


CasaovKDATMo  La.w 


Law 


Sactloa 


SabJMl 


99 

104 

105 

•106 

♦107 

112 

113 

114 
115 

116 
117 

119 

120 

♦121 

122 

123 

124 

*125 


♦126 
127  pt. 
128 
129 
130 

135 
136 
137 

143 

144 

145 
146 
147 
148 

159 


Prison 843 

Prison.. ••....  344 


Judiolary 407 Deputy  sheriff  must  attend  court. 

Judiciary 400 Slierilf  may  command  power  of 

county. 

Judiciary 401 Certification  of  persons  resisting 

mandate. 

Penal 2501* Refusal  to  assist  sheriff. 

Military 821t Governor  may  order  out  mlUtia. 

Ck>unty. .......  240 Support  of  poor  prisoners. 

Prison 840 Cbarses  by  sheriff  for  food  pro* 

hiblted. 

Prison.  • 341.. Gratuities  to  sheriff  prohibited. 

Prison 842 Bates  of  charges  a^nst  persona 

arrested. 

Prisoner  kept  in  house. 

Charges  for  rent  in  prison  pro- 
hibited. 

CItII  Rights.. . .  22 Privilege  of  officers  and  prisoners 

from  arrest. 

Prison 420 Jail  In  New  York  dty. 

County 90 County  Jails. 

Prison 347 Either  of  several  Jails  may  be  used. 

Prison 345 Civil  and  criminal  prisoners  to  be 

kept  separate. 

Prison 846 Males  and   females  to  be  kept 

separate. 

Penal 1876 violation   by   sheriff   of   certain 

provisions    relating    to    pris- 
oners. 

Prison 848 Jail  physician. 

Prison 355 Removal  of  sick  prisoner. 

Prison 849 Sale  of  liquor  in  jail. 

Prison 350 Permit  to  bring  liquor  into  Jail. 

Penal 1701 Penalty  for  bringing  liquor  into 

JaU. 

Prison 851 Designation  when  Jail  unfit. 

Prison 852 Annulment  of  designation. 

Prison 363 Designation  of  Jail  in  contiguous 

county. 

Prison 854 Removal  of  prisoners  in  case  of 

fire. 

Prison 856 Certain  officers  may  make  deslgna- 

'         tion  of  Jails. 

Prison 357 Jail  liberties. 

Prison 358 Jail  liberties. 

Prison 359 Laying  out  JaU  liberties. 

Prison 360 Resolution  estoblishing  jaQ  liber- 
ties to  be  Dosted. 

Penal 1839 Connivance  at  escape  by  sheriff. 


106.  Repealed  because  covered  by  Penal  Law,  section  1848. 

107.  Superseded  by  L.  1898,  ch.  212,  section  86,  which  was  likewise 
repealed  by  Military  Law  (L.  1009.  ch.  41). 

121.  See  also  County  Law,  section  183. 

125.  Partly  repealed  by  Penal  Law;  but  see  Penal  Law,  section  1875^ 
instead  of  section  1876.    Section  1875  embodies  the  whole  of  this  section. 

126.  Except  part  relating  to  county  of  New  York  repealed  by  Prison  LaWa 
BVtr  remainder  of  section  see  Greater  New  York  Charter.— So. 
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TABLB  a 


Cods 


Section 


ISS       Coonty. 


183 
184 

185 


County. 
County. 


187 
188 

189 

103 
198 
107 
108 

•109 
200 
301 
202 


•309 

210 
311 

213 

313 

214 

315 

216 

f    219 
220  pt. 


County 

County. 

County 

County*  •••.••• 

County 

Judiciary 

Judidaiy 

Judiciary 

Judiciary 

Judidary 

Judiciary 

Judidary 

Judiciary 

County 

Judidary 

Judiciary 


195. 

105. 
195. 

195. 

195. 

195. 

195. 


196 

olf  53.  •••••• 

54 

64 

67 

62,  266.  •  •  •  •  • 

267,  258 

267.  268 

68,250,263.. 

12 

56 


55} 
800. 


Judiciary. 
Judidary. 


60,61,431... 
43^ 


Executive, 

Judiciary. 

Executive. 


81  \ 
435/ 
32... 


{ 


Judidary 432. 


Judidary. 
Judidary. 

Judidary. 
Judidaiy. 

Jtididaty. 


432 
256,' 434! 


101,  106,  109, 
111,  267.268^ 
37a  271,307, 
847........ 


Judidaiy. 
Judidaiy. 


73. 
72. 


FrooeedinsB  when  new  eheriiZ  aa- 

flumes  offlce. 
Powers  of  former  sheriff. 
Duties  of  former  sheriff  when  new 

sheriff  assumes  office. 
Former  sheriff  to  execute  instru- 
ment of  delivery. 
Former  sheriff  to  execute  certain 

process. 
Betum  of  new  sheriff  to  certain 

orders. 
FroceedinsB  on  neglect  or  refusal 

of  former  sheriff. 
Person  performing  duties  of  sheriff:. 
Court  or  appeals;  rules. 
Court  of  appeals;  terms. 
Court  of  appeals;  terms 
Court  of  appeals;  i^^^pointment  of 

officers. 
Court  of  appeals;  derk. 
Court  of  appeals;  deputy  derk. 
Court  of  appeals;  clerk. 
Court  of  appeals;  judges'  derks. 

Court  of  appeals;  Judges'  offices. 

State  reporter;  reporter  of  court 

of  appe&ls. 
State  reporter:  duty. 
Publication  of  reports  of  court  of 

appeals. 
Copyright  of  reports  of  court  of 

appeals. 
Distribution  of  reports  of  court  of 

appeals. 
Unreported  decisions  of  court  of 

aoDeals 
State  reporter;  expiration  of  term. 
Unreported  opinions  of  court  of 

appeals. 
Appellate  division;  department.s. 

Appeliate  division;    organization, 
location  and  powers. 


Appellate  division;  derks,  attend- 
ants and  stenographers. 

Appdlate  division;  revocation  of 
designations. 

Appellate  division,  designations  to 
oe  nieQ. 


199.  The  words,  "  and  the  tnisteee  must  assign  him  suitable  rooms  therein 
flor  tbatpurpofle."  an  covered  by  Public  Buildings  Law,  section  3. 
209.  This  section  repealed  by  Judidary  Law,  because  covered  by  Judidary 


I 


Xf 


TABLB  i 


225       JndldaiT 78 App^at«  dlvlsloa;  terms. 

22«        judwJiJj? 79  )  J  Appellate  division;  appointmeni  of 

State  B%anci; !  4«  J \     ^«'""- 

228  Judldaty 80 Appellate  division;  asaoolate  Jus- 

tice to  preside  In  certain  CMes. 

229  pt.  Judiciary 148 Holding  special  and  trial  terms. 

230  Judiciary 81 Appellate  division;  Justices  neces- 

sary to  a  decision. 

*23a        Judldary 84.    96.   148* 

150,264...  Supreme  court;  appointment  of 
terms. 

238        Executive 88    1  f  gup«me  court;  pubUcatlon  of  ap- 

State  Finance. .  46  J I     Polatments. 

334        Judldary 79, 153 Extraordinary  terms  of  appeHate 

division  and  supreme  court. 

885  l»t.  Judldary 165 Supreme  court  justices  In  Brie 

county. 

237  Judldary......  86 Designation  of  trial  Justices  In 

certain  cases. 

238  Judldary 152 Place  of  holding  special  and  trial 

terms 

239  l>t.  Judiciary 148,276,364,  ^ 

«f24ir  404 Spedal  terms  at  chambers. 

242         Judldary 89,  264,  342, 

402 • .  Appellate  division;  officers  attend* 

inc. 

Judldary 842, 402 Fees  of  officers  attendinc  term  of 

appellate  division. 

Judldary 90 Supreme  court  reporter;  appoint* 

ment. 

Judiciary 91... • Supreme  court  leporter;  special 

meeting  for  appolntinent. 

Judldary 92.  S64,  437, 

489-441 . . .  Supreme  court  reporter:  duties. 
Judldary. ••••  •  442, 443. •.»»  Supreme  court  reporter;  publlca* 

tlon  of  reports. 

Judldary. .  •  • . «  264, 438 Papers  for  use  of  supreme  court 

reporter. 
Executive.  •  • . .  31. 82  \         /  Supreme  court  Mporten  copyright 


243 
244 
245 
246 
247 
248 
240 
250 


Judldary 444 

Judldary 445 


254 
255 

256 


\     of  reports. 

.  Supreme  court  reporter;  compen- 
satlon. 


Judiciary. . . .  •  •  161,  809,  816.  Stenographers  In  Kings  county. 

Judiciary 812 Assistant  stenographer  in  Kings 

.   .  county. 

Judldary 161, 309 Stenographers  In  second  and  ninth 

distriotsi  appointment. 


232.  The  last  three  sentences  of  section  232,  relating  to  seats  for  the  appel- 
late division,  have  been  omitted,  as  the  matter  is  covered  by  the  Judiciary 
Law,  section  2S,  which  continues  the  seals  of  all  courts  of  record,  and  section 


29.  which  provides  for  repladng  seals  when  lost  or  destroyed. 

241.  This  section  was  actually  repealed  by  the  Judiciary  Law,  section  boq^ 
but  does  not  seem  to  have  been  trannf erred  to  the  J\idldary  or  any  other  law. 


Provisions  of  ttiis  section  probably  covered  by  Code  Civ.  Fro.,  seotloo 

zyi 


TABLa  2 


CODB 


Section 


flubjeel 


257        Judiciary......  816 Stoocfsphera In seeond and  ninth 

districts;  oUaries. 

Judiciary 161,  809^  813.  Stenocraphers  for  certain  Judicial 

districts;  appointment  and  sal- 


259 
260 
262 


Judldaiy. 

Judldaiy. 

Judidary. 
Penal.... 


818 

164, 814. 

162,168. 
1684..., 


855  p«. 
856 

357 
•358 


859 

•360  pt. 

361 
♦432  pt. 


Judiciaiy* 
County. . . 
Judiciary. 
Judidary. 
County. . . 
Judidary. 
Judiciary. 


100,101 

2401  I 

182/ I 

638,641 


Judiciary. 
Judiciary. 


Gen.     Corporis 
tion. 


12    1 

197  / 

106,  197.  285» 
818»319... 

106,  382-385. 

197,  818,  819. 

16 


Stenographers  in  certain  .adidal 

districts:  payment  of  sslaries. 
Stenographers  in  certain  Judicial 

districts;  expenses. 
Temporary  stenographers. 
Hisoonduct  of  Interpreters  in  New 

York  dty. 
Terms  of  county  court. 
Appointment  of  terms  of  county 

court. 
Jurors  for  county  court. 

Gtounty  court  stenographers. 


450  pe.  Domestic  Rela- 
tions  

648        avfl  Right 

665        airfl  Rights.... 

716  pt.  QenenJ  Ooipo- 
ration. 


744 

746  pt. 

752  pt. 

861 

860 
868 

864 


Ooanty. 

State  nnaace.  • 
Banking 


County  court  stenographers  in 
Kings  and  Queens  counties. 

County  court  interpreters  in 
Kings  county. 

County  court  stenographers  in 
certain  counties. 

Designation  by  foreign  corpora- 
tion Hi  person  upon  whom  to 
serve  papers. 

51 Married  woman's  property. 

28.. •••••...  Arrest  in  civil  prooeeaing. 

24 Privilege  ftom  anest  of  officers  of 

courts. 

243.........  Certain   receivers  can  hold   real 

property. 
240  I  /Supervision  of  court  funds  by 

4      I  * I     state  comptroller. 

44. Depositories  of  court  funds  to  give 

TOuds  and  pay  interest. 
45.  ••••.....  Depositories  of  court  funds  to  Iceep 

boolcs  of  account. 
1622 Swearing  falsely  in  any  form,  per- 


dvfl  Rights.... 
GMIRtSts.... 
GM  Rights.... 


Wit 


26. Witness  exempt  from  arrest. 

25,  26. Certain  arrests  void. 

26 Liability  of  sheriff  for  making  ar« 

rest  of  exempt  person. 


358.  This  section  only  partly  repealed  by  County  Law,  section  260  and 
Tn&Mary  Law,  seetlon  800;  but  the  wliole  of  this  section  has  been  embodied 
in  County  Law.  section  12  and  Judiciary  Law,  section  197. 

360.  Ptui  relating  to  surrogate  repealed  by  act  amending  Code  of  Civil 
Ftooedure  generally.     See  Code  Civ.  Fro.,  section  2513a. 

432.  As  to  copy  of  designation  of  person  upon  whom  to  make  service,  as 
ertdence.  formerly  a  part  of  subd.  2  of  this  .section,  see  Code  Civ.  Fro.,  section 
931a,  wttchvaa  added  by  L.  1009,  ch.  65.-*Ei>. 
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TABLB  2 


c 


CODB 


Section 


CONSOUDATBD  La.W 


Law 


Section 


fiubjeol 


T 


*961  pt.  County 161 

Judiciary 255 

Penal 1875 

Public  Officers.  66 
Judiciary 63.., 


977  pt. 

1007  pt. 

1027 
1028 
1020 

1030 
1031 
1032 

1033 
1034 

1035 
1036 

1037 

1038 

1039 


1040 
1041 


1042 

1043 
1044 
1045 

1046 

1047 
1048 
1049' 

1050 
1051 


1052 
1053 

1054 
1055  pt. 


Judiciary 305. 


Judiciary. 
Judiciary. 
Judiciary. 

Judiciary. 
Judiciary. 
Judiciary. 


502. 
502. 
503. 


546 

547,  548. 
550 


Judiciary. 
Judiciary. 


Judiciary. 
Judiciary. 

Judiciary. 

Judiclaiy. 

Judidaiy. 


544 

590,  600,  680, 

687 

500 

501 


505 

508 

509-512. 


Judiciary 506. 

Judidary 507. 

Code  Grun.  Pro»  229. 


Judidary 513,  528,  543, 

545 

Judiciary 514 

Judiciary 26,  515 

Judidary. 516 


Judidary 517. 


Judidary 518^20, 

Judiciary 536 

Judiciary 504..... 


Judidary 521,  522. 

Judiciary 523 


Judidary 524. 

Judidary 525. 

Judidary 526. 

Judiciary 537. 


Officers  to  search  files  and  make 
transcripts. 

Power  of  appellate  division  as  to 

calendars. 
Apportionment  of  stenographers' 

salaries. 
Qualifications  of  trial  Jurors. 
Qualifications  of  trial  Jurors. 
Certain  public  officers  disqualified 

to  serve  as  Jurors. 
Bxemption  from  Jury  duty. 
Evidence  of  exemption. 
Discharge,  when  not  qualified  or 

exempt. 
Persons  excused  from  serving. 

Certain  public  officials  disqualified 

Jury  lists. 

Names  to  be  taken  from  assess- 
ment rolls. 

Duplicate  Jury  lists  to  be  made 
and  filed. 

County  clerk  to  make  and  deposit 
ballots. 

County  clerk  to  destroy  old  ballots 
and  notify  town  derk  in  case  of 
ftiilure  to  receive  Jury  lists. 

Jurors  to  serve  three  years. 

Application  of  provisions  to  cities. 

Drawing  grand  Jurors  in  Albany 
county. 

Drawing  of  Jurors. 
Notice  of  drawing. 
Officers  to  attend  drawing. 
Officers  to  attend  on  adjourned 

day. 
Certain    officers    required    to    be 

present  at  drawing. 
Mode  of  drawing. 
Sheriff  must  notify  Jurors. 
Jury  lists  must  be  furnished  appli- 
cants. 
Matter  of  keeping  Jurors*  names. 
Jurors  who  have  served  must  be 

drawn  again  when  other  lists 

exhausted. 
Third  Jury  box. 
Destruction  of  old  ballots  In  third 

box. 
Drawing  from  third  box. 
Sheriff  must   notify  Jurors  from 

third  box. 


961*  See  Penal  Law,  section  1874,  instead  of  section  1875  -»>So. 

XTii! 


TABLE  2 


1066        JixUdary £27 Drawiru?  of  additional  Jurore. 

1057  Judiciary 629.  530 Proceedings  on  drawing  additional 

Jurors. 

1058  Judiciary 513.  528.  543. 

545.  565. . .  Drawing  of  additional  Jurors. 
1050         Judiciary 531,532,538.  Additional   Jurors   drawn   during 

term. 
1000        Judiciary 539,  542 Attendance  of  Jurors  at   county 

court. 

1061  Judiciary 535 Powers  of  deputy  county  clerk  as 

to  Jurors. 

1062  Judiciary 590.  680 Anplfcation  of  provisions  to  New 

York  and  Kings  counties. 

1072  Judiciary 551 Fine  of  Juror  for  nonat tendance. 

1073  Judiciary 552,  553 Fine  of  Juror  for  nonat  tendance. 

1074  Judiciary 554 Fine   for  nonattendance  at  trial 

term. 

1075  Judiciary 555,  556 Duty  of  clerk  and  slieri/f . 

1076  Judiciary 557 Proceedings    on    order   to    show 

cause. 

1077  Judidary. 558 Discontinuance     of     proceedings 

against  delinquent  Juror. 

1078  Judiciary 500,  680 Application  of  provisions  to  Ne^ 

York  and  Kings  counties. 

1070        Judidary 598 Qualification  of  trial  Juror;  New 

York. 

1080  Judiciary 599 Qualification  of  trial  Juror;  New 

York. 

1081  Judidary 635 Persons  exempt  in  New  York. 

1082  Judidary 636 Evidence   of  exemption  In  New 

York. 

1083  Judidary 637 Duty  of  military  officers. 

1084  Judidary 549,  641-644.  Jury  year. 

1085  Judiciary 630.  647 Jurors  excused  in  New  York. 

1086  Judidary 608,  616.  631.  Jurors  excused  in  New  York. 

1087  Judidary 632.  633 Duty  of  Juror  applying  to  be  ex- 

cused. 

1088  Judidary 645 Service  in  court  not  of  record  as 

an  excuse. 

1080        Judidary 634 Qerk  to  make  return  to  commis* 

sioner  after  term. 

1000  Judidary 591.  592.  505, 

601,638,640  Duty   of   commissioner   in    New 
York.  •    • 

1001  Judidary 593,  594 Assistants  to  commissioner. 

1002  Judidary 602 Public  officers  must  aid  commis- 

sioner. 

*1003         Judidary 80O Expenses  of  commissioner's  office. 

1094        Judidary. .  *^  •  •  597,  639 Preparation  of  lists  of  Jurors  in 

New  York. 
1005        Judidary 603 Failure  to  testify  as  to  liability  tc 

serve. 
1096         Judidary 604 Commissioner  to  return  the  lists 

to  county  clerk. 

1003.  This  section  Is  omitted  because  superseded  by  L.  1901,  ch.  602^ 
wtdUm  1. — Ed. 


TABLE  2 


<^OpE 


i^ctlon 


Consolidated  Law 


Law 


Section 


BubJ«c( 


/ 


1097 

1098 
1099 
1100 
1101 

1102 


1103 

1104 

1105 
1106 
1107 

1108 

1109 
1110 
1111 
1112 
1113 
1117 
1118 

1119 
1120 


1122 
1123 
1124 

1125 
1126 

1127 
1128 
1129 
1130 
1131 

1132 

1133 


Judiciary 606,  607, 


Judiciary 610. 

Judiciary 612. 

Judiciary 611. 

Judiciary 613. 

Judiciary 614. 


Judiciary 615,  617. 

Judiciary 618 


Judiciary 623 

Judiciary 619,  624,  625. 

Judiciary 628,  629 


Judiciary 621,  622,  626, 

627 

Judiciary 646.  649 .  *. ". '.  *. 

Judiciary 648 

Judiciary 800* 

Judiciary 605,  609,  620. 

Judiciary 650-^59 

Judiciary 660-668 

Judiciary 664 


Commiasioner  to  make  and  deposit 
ballots. 

Number  of  jurors  to  be  drawn. 

OfiBoers  to  attend  drawing^. 

Notice  of  drawing. 

Officers  attending  on  adjourned 
day. 

Jury  must  not  l>e  drawn  on  ad- 
journed day  unless  officers  at- 
tend. 

Mode  of  drawing  jurors  in  New 
York. 

Drawing  where  term  consists  of 
parts. 

Commissioner  to  notify  Jurors. 

Commia^ioner  to  notify  jurors. 

Proceedings  when  less  than  ma- 
jority of  persons  drawn  are 
notified. 


Judiciary 665-«67. 

Penal 1232 


1121         Judiciary 596. 


Penal 1235. 

Penal 1235. 

Penal 1235. 

Penal 1233. 

Judiciary 686.. 


Judiciary 720 

Judiciary 721.  722. 

Judiciary 714,  715. 

Judiciary 716 

Judiciary 718,  719. 


Judiciary 681,  688-690, 

723 

Judiciary 682,  683 


Drawing  of  additional  jurors. 
Fine  for  non-attendance. 
Arrest  for  failure  to  attend. 
Jurors  for  district  courts. 
Sheriff's  jury. 

Remitting  and  enforcing  jury  fines. 
Uncollected  fines. 
Commissioner  to  receive  fines  and 

account  therefor. 
Corporation  counsel  to  prosecute. 
Penalty  for  physician  giving  false 

certificate. 
Persons   required   to   furnish   ln< 

formation. 
Bribery  of  officer  by  juror. 
Officer  accepting  bribes. 
Penalty    for   concealing  offer   to 

take  bribe. 
False  swearing,  perjury. 
Qualification   of  Jurors  In  Kings 

county. 
Exemption  In  Kings  county. 
Evidence  of  exemption. 
Jury  service. 
Jurors  excu-sed. 
Return  by  clerk  after  adjourn* 

ment  of  term. 

Flelection  of  trial  Jurors. 
Commissioner  to  collect  fees  for 
county. 


till.  This  section  ia  omitted  because  covered  by  Municipal  Court  act 
(L.  1902,  ch.  580,  section  233).— Ed. 


TABLB  2 


CODB 


Section 


CONSOLIDATBD  LaW 


Law 


Section 


Subject 


•11S4 

1135 

iiae 

1137 

1138 
1139 

1140 
1141 

1142 
1143 

1144 
1146 

1146 
1147 
1148 

1149 
1150 

•1151 

1152 
1163 
1164 

1155 
1156 
1167 

1158 

1160 

1160 
1161 
1162 

llOOpt. 
1192 

1103 
1194 
1195 

1196 


Judidary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judidary 

Judiciary 

Judiciary 

Judidary 

Judiciary 

Judiciary. ..... 

Judiciary 

Judidary 

Judidary 

Judiciary 

Judidary 

Judidary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judidary. ..... 

Judiciary 

Judiciary 

Penal 

Penal 

Penal 

Penal 

Judiciary 

Civil  Ridits.... 
Civil  Rishts.... 

Penal 

Penal 

Judidary 

Judiciary 


800^ Expenses  of  oommiasloiier. 

691,  692 Selection  of  Jurors. 

603,694 Commissioner   to   publish   notice 

of  list. 

695 Commissioner  to  prepare  list  and 

file  transcript. 

696,  698 Supplemental  lists. 

697 Commissioner  to  make  and  deposit 

ballots. 

699,  700 Officers  to  attend  drawing. 

701 Proceedings  preliminary  to  diaw* 

ing. 

702 Mode  of  drawing. 

708 Certificate  to  be  made  and  boxes 

sealed. 

704 Subsequent  drawings. 

705 Proceedings  when  tlrst  box  ex- 
hausted. 

706,  709 Commissioner  to  notify  Juror. 

710, 717,  725 .  Notification  of  Jurors. 

711 Commissioner  to  make  return  of 

Jurors  notified. 

707,  712 Additional  jurors. 

708,  713 Jurors  in  certain  special  proceed* 

ings. 
26* Compensation  to  Judges  attending 

drawing. 

724 Fine  for  non-attendance. 

726 Arrest  for  non-attendance. 

727-729 Conunissioner    to    notify    Jurors 

fined  to  appear . 

730,  731 Commissioner  to  collect  Jury  fines. 

732-735 Fines  not  collected  to  be  docketed. 

736 Discharge    of    lien    created    by 

docket. 
1284 Commissioner     omitting     name; 

felony. 
1234 Commissioner's       wilful    neglect; 

misdemeanor. 

1236 False  information:  misdemeanor. 

1232 Pbsrsidan  giving  false  certificate. 

684,  685 Commissioner  to  report  and  pay 

*  over  money. 

12 Alien  not  entitled  to  special  Jury. 

14 Jurors  not   to  be  questioned  for 

verdicts. 

875 Penalty  when  juror  takes  gift. 

877 Penalty  for  embracery. 

559 Fine  of  trial  juror  for  non-attend- 
ance in  special  proceeding. 
560 Fine  for  neglect  or  misconduct  of 

officer  in  charge  of  jury  from 

special  proceeding. 


1184.  This  section  Is  omitted  because  superseded  by  L.  If  )3,  ch.  864, 
section  6.  ,  ^  ^ 

1151.  The  first  .sentence  of  this  section  is  omitted  t«4)eause  superseded  by 
the  last  amendment  of  the  section.<~£D. 


TABLB2 


Code 


Section 


CONSOUDATBD   LaW 


Law 


Flection 


Snbjed 


1197 

1198 

1199 
1206 

1268 

1273  pt. 

1737 
1738 

I  1739 

1740 

1741 
1761 


Judiciary. 
Judiciary. 


561. 
562. 


Judiciary*. 

Dom.    Kelailons 

Debtor  A  Cred'r 

Dom.  Relations 


563,664. 
.61 


160. 
61.. 


1782 
1783 


1785 
1786 
1787 
1788 

1789 

1790 

1791 

1792 
1793 

1794 
1795 


Lien, 
Lien 

Lien 

Uen 


Lien 

Dom.  Relations 


206. 
207. 

208. 

209. 

210. 
8... 


1781         Gen.  Corp 


Gen.  Corp, 
Gen.  Corp 


90. 

91. 
92. 


1784         Gen.  Corp 


100. 


Gen.  Corp. 
Gen.  Corp 
Gen.  Corp , 
Gen.  Corp, 

Gen.  Corp . 

Gen.  Corp , 

Gen.  Corp. 

Gen.  Corp. 
Gen.  Corp. 

Gen.  Corp . 
Gen.  Corp. 


101 

102...... 

103 

104,  106. 


105. 

109. 

110. 

111. 
112. 

113. 
114. 


1796         Gen.  Corp 115. 


1797  Gen.  Coip 130. 

1798  Gen.  Corp 131. 

1799  Gen»  Corp 132. 

1800  QezLGOEp 188. 


Notice  of  fine  in  special  proceed- 
ing. 

Special  return  of  delinquenqy  and 
fine  to  county  court. 

Collection  or  remission  of  fine. 

Judgment  for  or  against  married 
woman. 

Discharge  of  bankrupt  from  Judg- 
ment. 

Oonfeasion  of  Judgment  by  mar- 
ried woman. 

Action  to  foreclose  lien  on  chattel. 

Warrant  to  seize  chattel  and  pro* 
ceedings  thereupon. 

Judgment  in  action  to  foreclose 
lien  on  chattel. 

Action  to  foreclose  lien  on  chattel 
in  inferior  court. 

Application  of  sections. 

Marriage  after  divorce  for  adul- 
tery. 

Action  against  officers  of  corpo* 
ration  for  misconduct. 

Who  may  brln«  such  an  action. 

Visitatoilal  power  over  corpora- 
tion. 

Action  by  judgment-creditor  for 
sequestration. 

Action  to  dissolve  a  corporation. 

Action  to  dissolve  a  corporation. 

Temporary  injunction. 

Temporary  and  permanent  re- 
ceiver. 

Powers  and  duties  of  temponiy 
receiver. 

Officers  and  stockholders  may  be 
made  parties. 

Separate  action  against  offloen 
and  stockholders. 

Proceedings  in  such  actions. 

Distribution  of  property  by  Judg- 
ment. 

Recovery  of  stock  subscriptions. 

Liability  of  directors  and  stock- 
holders. 

Construction  of  provision  relating 
to  dissolution  and  enforcement 
of  liability. 

Action  by  attorney-general  to 
annul  corpoiation  when  legisla- 
ture directs. 

Action  by  attorney-general  to 
annul  corporation  by  leave  of 
court. 

Notice  of  application  for  leavt  tm 
commence  action. 

Jury  triaL 
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TABLB2 


Gods 


Section 


CONBOUDATBD  LaW 


Law 


Section 


fiubjeol 


1801        Gen.  Corp , 


1802  Gen.  Corp . 

1803  Gen.  Corp, 

1804  Gen.  Corp, 

1805  Gen.  Corp , 

1806  Gen.  Corp . 

1807  Gen.  Corp . 

1808  Gen.  Corp . 


134. 

136. 
136. 
300. 

301. 
302. 

303. 
304 


1809  pt.   Gen.  Corp 305. 


1810 
1811 

1812  pt. 

1813  pt. 
1843 

1859 

1868 

1900 

1910 
1911 

1912 
1942 
1944 
1966  pt. 

1967 

1968 

2149 

2150 
2151 
2152 

2153 

2154 

2155 

2106 

8157 


Gen.  Corp 
Gen.  Corp 


306. 
307. 


Gen.  Corp 

Gen.  Cori) 

Deced.  Estate. . 

Deoed.  Estate. . 

Deoed.  Estate. . 

Fen.  Property. 

Pera.  Property. 
Gen.  Business. . 

Pcrs,  Property. 
Debtor  A  Crea'r 
Debtor  A  Cred'r 
County 

Cbunty 

County 

Debtor  &  Cred'r 

Debtor  &  Cred'r 
Debtor  &  Cred*r 
Debtor  A  Cred'r 

Debtor  &  Cred*r 

Debtor  A  Cred'r 

Debtor  A  Cred'r 

Debtor  A  Cred*r 


308. 
309. 
101. 


102. 
28.. 
41.. 


41.. 
375. 


41 

230,  231. 
232,  233. 
201 


201 
201 
50. 


51. 
52. 
53. 

54. 

55. 

50. 

57. 


Debtor  A  Cred'r  58. 


?nriH 


Injunction  and  reoeiYsr  In  final 

judgment. 
Temporary  injunction. 
Filing  ana  publishing  judgment. 
Certain     corporations     excepted 

from  certain  proyislons. 
Testimony  of  officers  and  agents. 
Injunction  staying  action  in  cer- 
tain cases. 
Proving  claims  of  creditors. 
Action  by  attorney-general  against 

corporations  or  officers. 
Requisites  of  injunction  in  certain 

cases. 
Appointment  of  receivers. 
Judicial  suspension  or  removal  of 

officer  of  corporation. 
Application  of  last  three  sections. 
Misnomer  not  available. 
Liability  of  heirs  and  devisees  for 

death  of  decedent. 
Liability   of    heirs   and   devisees 

where  will  provides  for  debts. 
Action  by  child  bom  after  making 

a  will  or  by  subscribing  witness. 
Rights  of  transferee^of  claim  or 

demand. 
Transfer  of  daim. 
Transfer  of  cause  of  action  for 

usury. 
Assignment  of  judgment. 
Compositions  by  Joint  debtors. 
Compositions  by  joint  debtors. 
District  attorney  to  bring  action 

on  forfeited  recognizance. 
District    attorney    to    pay    over 

certain  moneys  collected. 
District  attorney  to  render  certain 

account. 
Insolvent's   discharge;    who   may 

be  discharged. 
Insolvent's  discharge;  application. 
Insolvent's  discharge;  petition. 
Insolvent's  discharge;  consent  of 

creditors. 
Insolvent's  discharge;  con^nt  of 

representative  or  trustee. 
Insolvent's  discharge;  consent  of 

corporation. 
Insolvent's  discharge;  consent  of 

partnership. 
Insolvent's    discharge;    eflTect    of 

consent  where  petitioner  is  joint 

debtor. 
Insolvent's  discharge;  consent  of 

purchaser  of  debt. 


r 


dC^ABLEa 


Code 


Section 


Consolidated  Law 


Law 


Section 


Subjeei 


S158        Debtor  A,  Cred'r  59 Insolvent'a  dischargBi  oonsentiBC 

creditor  must  relinquish  se* 
curity. 

21 5d        Debtor  dc  Cred'r  60 Insolvent's     discharge;     penalty 

when  creditor  swean  falsely. 

2160  Debtor  A  Cred'r  61 Insolvent's  discharge;  aflSdavit  of 

consenting  creditor. 

2161  Debtor  A  Cred'r  62 Insolvent's    discharge;    non-reei- 

dent  creditor  to  annex  accounts. 

2162  Debtor  A  Cred'r  63 Insolvent's  discharge;  petitioner's 

schedule. 

2163  Debtor  A  Cred'r  64 Insolvent's  discharge;  petitioner's 

affidavit. 

2164  Debtor  &  Cred'r  65 Insolvent's    discharge;    order    to 

show  cause. 

2166        Debtor  A  Cred'r  66 Insolvent's  discharge;  publication 

and  iervlce  of  order. 

2166  Debtor  A  Cred'r  67 Insolvent's  discharge;  bearing. 

2167  Debtor  A  Cred'r  68 Insolvent's      discharge;     putting 

cause  on  calendar. 

2168  Debtor  A  Cred'r  69 Insolvent's  discharge;  filing  speci- 

fications and  demanding  jury 
trial. 

2169  Debtor  &  Cred'r  70 Insolvent's    discharge;    opposing 

creditor  to  file  proofs. 

2170  Debtor  A  Cred'r  71 Insolvent's  discharge;  proceedings 

if  jurors  do  not  agree. 

2171  Debtor  &  Cred'r  72 Insolvent's     discharge;    non-resi- 

dent wife. 

2172  Debtor  &  Cred'r  73 Insolvent's    discharge;    examina- 

tion of  insolvent. 

2173  Debtor  A,  Cred'r  74 Insolvent's  discharge;  discharge. 

2174  I>ebtor  A  Cred'r  75 Insolvent's  discharge:  assignment. 

2175  Debtor  A  Cred'r  76 Insolvent's  dlscliarge;  assignment. 

2176  Debtor  A  Cred'r  77 Insolvent's  discharge;  trustees. 

2177  Debtor  A  Cred'r  78 Insolvent's  discharge;  effect  of  as- 

signment. 

2178  Debtor  A  Cred'r  79 Insolvent's  discharge;  discharge. 

2179  Debtor  &  Cred'r  80 Insolvent's    discharge;    order    to 

show  cause  where  trustee  re- 
fuses to  give  certificate. 

2180  Debtor  A  Cred'r  81 Insolvent's  discharge;  proceedings 

on  return  of  order. 

2181  Debtor  &  Cred'r  82 Insolvent's    discharge;    recording 

papers. 

2182  Debtor  A  Cred'r  83 Insolvent's    discharge;    effect    of 

2183  Debtor  A  Cred'r  84 Insolvent's    discharge;    effect    of 

discharge. 

9184        Debtor  &  Cred'r  85 Insolvent's    discharge;    effect    of 

discharge. 

2185  Debtor  &  Cred'r  86 Insolvent's      discharge;     release 

from  imprisonment. 

2186  Debtor  A  Cred'r  87 Insolvent's    discharge;    void    dis- 

cliarge.  .        .   . 

»187         Debtor  A  Cred'r  88 Insolvent's    discharge;    invalidity 

may  be  proved.  .  ^ 

zxly 


TABLE  2 


1 

Code 

Consolidated  Law 

Subjed 

Section 

Law 

Section 

2188 

2189 
2190 

2191 

2192 

2193 

2194 

2195 
2196 

2197 
2198 

2199 

2200 

2201 

2202 

2203 

2204 

2205 

2206 

2207 
2208 
2209 
2210 
2211 
2212 


2314 


2217 


Debtor  ft  Cred'r  100 Insolvent's  exemption;  who  may 

be  exempted. 

Debtor  A  Cred'r  101 Insolvent's  exemption:  petition. 

Debtor  &  Cred'r  102 Insolvent's   exemption;    petition- 
er's schedule. 
Debtor  &  Cred'r  103 . ; Insolvent's   exemption;    petition- 

er's  afiSd&vit 
Debtor  &  Cred'r  104 Insolvent's  exemption;   order  to 

show  cause. 

Debtor  A  Cred'r  105 Insolvent's  exemption;  hearinc. 

Debtor  A,  Cred'r  106 Insolvent's     exemption;     assign^ 

ment. 

Debtor  A  Cred'r  107 Insolvent's  exemption;  discharge. 

Debtor  ft  Cred'r  108 Insolvent's  exemption;  recordlns 

papers. 

Debtor  ft  Cred'r  109 Insolvent's  exemption;  release. 

Debtor  ft  Cred'r  110 Insolvent's  exemption;  debts  and 

demands  not  afTected. 
Debtor  ft  Cred'r  111 Insolvent's  exemption;  void  die- 

charse 
Debtor  ft  Cred'r  120 Judgment      debtor's      discharge, 

who  may  be  discharged. 
Debtor  ft  Cred'r  121 Judgment  debtor's  discharge;  ap- 
plication. 
Debtor  ft  Cred'r  122 Judgment      debtor's      discharge, 

petition. 
Debtor  ft  Cred'r  123 Judgment      debtor's      discharge, 

contents  of  petition. 
Debtor  ft  Cred'r  124 Judgment  debtor's  discharge;  affi- 
davit of  petitioner. 
Debtor  ft  Cred'r  125 Judgment      debtor's      discharge, 

notice  to  creditors. 
Debtor  ft  Cred'r  126 Judgment      debtor's      discharge; 

notice  when  service  cannot  De 

made. 
Debtor  ft  Cred'r  127 Judgment      debtor's      discharge; 

notice  when  state  a  creditor. 
Debtor  ft  Cred'r  128. Judgment      debtor's      discharge; 

hearing. 
Debtor  ft  Cred'r  129 Judgment      debtor's      discharge; 

aajournment. 
Debtor  ft  Cred'r  130 Judgment      debtor's      discharge; 

proceedings  on  adjournment. 
Debtor  ft  Cred'r  131 Judgment  debtor's  discharge;  as- 
signment. 
Debtor  ft  Cred'r  132. Judgment      debtor's  discharge; 

d  ischarge 
Debtor  ft  Cred'r  133 Judgment    *  debtor's      discharge; 

petitioner's  property  still  liable. 
Debtor  ft  Cred'r  134 Judgment      debtor's     discharge; 

new  execution. 
Debtor  ft  Cred'r  135 Judgment      debtor's     discharge; 

trustee 
Debtor  ft  Cred'r  136 Judgment      debtor's      discharge; 

creditor  may  notify  debtor  to 

apply  for  discharge. 
Debtor  ft  Cred'r  137 Judgment      debtor's      discharge; 

failure  so  to  applj*. 

ZZY 


TABLB2 


CODll 


Section 


CoNSOUZkATEO  liAMT 


Law 


Section 


Sul^ect 


2218  Debtor  ft  Cred'r 

2210  ^    Prison 

2220  Prison 

2221  Prison 

2222  Prison 

2223  Prison 

2224  Prison 

2225  Prison 

2226  Prison 

2227  Prison 

2228  Prison 

2229  Prison 

2230  Prison 

2266  Judiciary 

2267  Judiciary 

2268  Judiciary 

2260  Judiciary 

2270  Judiciary 

2271  Judiciary 

2272  Judiciary 

2273  Judiciary 

2274  Judiciary 

2275  Judiciary 

2276  Judiciary 

2277  .    Judiciary 

2278  Judiciary 


138 Judgment     debtor's     discharge; 

discharge  of  debtors  to  state  or 
.      United  States. 

300 Care  of  prisoner's  property;  ap- 
plication. 

391 Care  of  prisoner's  property;  who 

may  apply. 

392 Care  of  prisoner's  property;  cred- 
itor must  relinquisii  security. 

393 Care  of  prisoner's  property:  peti- 
tion. 

394 Care  of  prisoner's  property;  copy 

of  sentence  and  affidavit. 

895 Care  of  prisoner's  property;  pro- 
ceedings on  presentation  of 
papers. 

896 Care  of  prisoner's  property;  pro- 
ceedings on  return  of  order. 

397 Care  of  prisoner's  property;  order 

appointing  trustee. 

398 Care  of  prisoner's  property;  re- 
moval of  trustee. 

399. ........  Care  of  prisoner's  property;  dis- 
tribution of  property. 

400 Care  of  prisoner's  property;  prop- 
erty to  be  delivered  to  prisoner 
on  discharge. 

401 Care  of  prisoner's  property;  ap- 
plication of  article. 

754 Contempt  proceedings;  applica- 
tion. 

755 Contempt  proceedings;  summary 

punishment. 

756 Contempt    proceedings;    warrant 

without  notice. 

757 Contempt   proceedings;   order  to 

show  cause  or  warrant  to  at- 
tach. 

758 Contempt  proceedings;  notice  to 

delinquent  officer. 

757 Contempt      proceedings;      orders 

granted  out  of  court. 

759 Contempt  proceedings;  contempt 

before  referee. 

760-762 Contempt    proceedings;   eiTect  of 

order  and  warrant. 

763 Contempt    proceedings;    affidavit 

and  warrant  to  be  served  on 
accused. 

764 Contempt  proceedings;  undertak- 
ing. 

765 Contempt  proceedings;  execution 

of  warrant. 

766 Contempt  proceedings;  undertak- 
ing for  discharge. 

767 Contempt     proceedings;     habeas 

corpus. 

xzvi 
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2270        Judiciary 76^ Contempt  prooeedlnsF;  sheriff  to 

file  undertaking. 

2280  Judiciary 760 Contempt  proceedings;  interroga- 

tories. 

2281  Judiciary 770 Contempt  proceedings;  final  order 

directing  punishment. 

2282  Judiciary 771 Contempt    proceedings;    punish- 

I  ment    on   return   of      nabeas 

corpus. 
Judicwry 772 Contempt    proceedings;    punisli- 

ment  on  return  of  order    to 

show  cause 
Judiciary ...•• .  773 Contempt  proceedings;    amount 

of  fine. 

2285  Judiciary. .....  774 Contempt   proceedings;  length  of 

Imprfsonment. 

2286  Judiciary 775 Contempt  proceedings;  release  of 

offender. 

2287  Judiciary 776 Contempt  proceedings;  indictment 

of  offender. 

2288  Judldary.  • .  • . .  777 Contempt    proceedings;    proceed- 

ings when  accused  does  not  ap- 
pear. 

2289  Judiciary.  •...  •  778 Contempt    proceedings;    prosecu- 

tion of  undertaking. 

2200  Judiciary 770 Contempt  proceedings;  prosecu- 
tion of  undertaking  in  name  of 
people. 

9201  Judiciary 780. Contempt  proceedings;  sheriff  lia- 
ble for  taking  insufficient  sure- 
ties. 

2202  Judldaiy 781 Contempt    proceedings;    miscon- 

duct at  trial  term. 

2203  Judiciary 700..^ Collection    of    fine;    schedule    of 

fines  imnofled 

2204  Judldary 701 Collection  of  fine;  warrant. 

2205  Judldary 701 C<rilection  of  fine;  warrant  when 

delinquent      non-resident      of 
county. 

2200        Judldary 702.. •  Collection  of  fine;  execution  of 

warrant. 

2207  Judldary 703.........  Collection  of  fine;  return  of  war- 

rant. 

2208  Judldary 704 Collection  of  fine;  proceedings  If 

fine  not  collected. 

2200        Judldary......  705 Collection    of    fine;    contents    of 

schedule  annexed  to  warrant. 

2300  Judldary 706 Collection    of    fine;    liability    of 

sheriff  for  omission  of  duty. 

2301  Judldary.  .•••  •  707 Collection   of    fine;    special    pro- 

Tlslons  for  collection. 

2411  Gen.  Corp 00 Change  of  name;  by  corporation. 

2412  pt.  Gen.  Corp 61 Change  of  name;  contents  of  peti- 

tion. 
SAiapt.  G«iLCorp 62 Change  of  name;  notice  of  pres- 
entation of  petitioo* 

zztU 


TABLB  2 


Code 


Section 


CONBOU DATED  TjlW 


Law 


Sectloa 


Subject 


*2414        County 161. \  Change  of  name;  order  chandnc 

Gen.  Corp 63 /       name. 

*2415         Qen.  Corp 64 Change  of  name;  when  to  take 

effect 
2416         Gen.  Corp 66 Change  of  name;  substitution  of 

•2417        Count  161  }       ^^^  ^^^  ^^  pending  action. 

ExecuTlve 34 1  C^*P^  of  name;  reports  of  names 

Judiciary.  *. !  .* '. .'  254! !:;::;/       changed, 

2419  Gen.  Corp 170 Voluntary  disstriution  of  corpora- 

tion; grounds  for  petiton. 

2420  Gen.  Corp 171-173 Voluntary  dissolution  of  corpora- 

tion; petition  when  directors  or 
trustees  divided. 

2421  Gen.  Corp 174 Voluntary  dissolution  of  corpora* 

tion;  contents  of  petition. 

2422  Gen.  Corp 176 Voluntary  dissolution  of  corpora- 

«^««         ^^     ^  «^«  ^..o  «e«        tion;  affidavit  to  be  annexed. 

2423  Gen.  Corp 176,  178,  181, 

182,  184...  Voluntary  dissolution  of  corpora- 
tion; presentation  of  petition, 
temporary  receiver. 

2424  Gen.  Corp 179 Voluntary  dissolution  of  corpora* 

«.«..         z.       ^  ,o^  ,  tion;  order  to  be  published. 

2425  Gen.  Corp 180 Voluntary  dissolution  of  corpora  • 

tion;  service  of  order. 

2426  Gen.  Corp 185-187 Voluntary  dissolution  of  corpora' 

tion;  hearing. 

2427  Gen.  Corp 188,  189 Voluntary  dissolution  of  corpora 

tion;  papers. 

2428  Gen.  Corp 190 Voluntary  dissolution  of  oorpora- 

«.««         r^       ^  «#.«,»»  .^.    ,  tion;  application  for  final  order, 

2429  C;en.  Corp 191,  192,  194.  Voluntary  dissolution  of  corpora- 

^         ^       ^  •««  ,  tion;  final  order. 

2430  Gen.  Corp 193 Voluntary  dissolution  of  corpora- 

tion; certain  sales  and  transfers 
void. 

2431  Gen.  Corp 177,195 Voluntary  dissolution  of  corpora- 

tion;  certain   corporations  ex- 
ceo  ted 
243 1-a      Gen.  Corp 277 Voluntary  dissolution  of  corpora- 

«^ot  K     A.       i-.                 Aiio  „  tion;  commissions  of  receiver. 

243 l-b     Gen.  Corp 268 VolunUrv  dissolution  of  corpora- 

«..,.         T>  vti    ^«i  ««  ^^fP^'*  ""*l  accounting. 

247 1-a     Public  Officers..  80 Delivery    of    public    books    and 

papers. 


2414  Onlypartly  repealed.  This  section  also  amended  by  act  amending 
Code  of  Civil  Trocedure  generally.     See  present  .section  2414. 

2415.  It  was  only  intended  to  repeal  this  section  as  far  as  It  related  to 
change  of  name  of  corporations.  bee  present  section  as  amended  by  act 
amending  the  Code  of  Civil  Procedure  generally. 

2417.  Part  of  this  section  was  not  expressly  repealed  by  the  Consolidated 
Laws,  but  was  made  a  portion  of  County  Law.  section  161,  subd.  7. 
Afterwards  the  who'e  section  was  expressly  repealed  by  L.  1909,  ch.  417. 
—Ed 
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Section 


CON8OUDATBD  liAW 


Lav 


Section 


8uli^|eet 


252d 

2811 
2628 

2033 

2834  pt. 

2680  pt. 

2894 

2703 

2704 

2732 

2733  pt. 

2734 

32B0 

3281 
32S2 
3283 


Judiciary, ....  •  472, 


Decedent  'Est « • 
Decedent  Est  *  • 

Decedent  Est.. 

Decedent  Est  • . 

Decedent  Est.  • 

Decedent  Est. . 

Decedent  Est . . 

Decedent  Est . . 

Decedent  Est  *  • 

Decedent  Est.. 
Decedent  Est . . 

Judfdarv 

Pubiic  CJfflcen.. 
Public  Officers.. 
I*ubUc  Officers.. 
Judiciary 


23-25. 
46.... 


42.. 
43.. 
103, 
47., 
44., 
45.. 
08.. 


00.. 
100. 
252., 
67... 
67.. 
67.. 
256. 


} 


3285         County. 


161 


3286 
3280 

3290 

3291 

3295 

3803 
3390 

3391 
3392 
3393 
3394 
3395 
3396 


Public  Officers.. 
Public  Officers.. 

£zecutive 

Public  Officers.. 

State  Finance. , 


70. 
69. 

84. 

68. 

46. 


Judiciary 

Gen.  Oorp 

Jolnt-Stlc.  Ass'n 

Gen.  Corp  ••... 

Gen,  Corp 

Gen.  Corp 

Gen.  Corp,.... 

Qea.Gorp 

Gen.  Corp 


253, 

70.. 
8... 

71.. 


1 


7«. . . . 
72.  73. 
74.... 
75.... 
76.... 


8387        Cea.CQrp 380. 


Attorney  who  Is  sorroiate's  fotlier 

or  son  prohibited  from  prao- 

tidng  belore  him. 
What  wills  may  be  proved. 
Validity  of  purctiase  notwithstand- 
ing aevljie. 
Record  of  wills  in  county  cleric's 

office. 
County  clerk's  Index  of  recorded 

Wilis. 
Action  against  husband  for  debts 

of  deceased  wife. 
Validity  and  effect  of  testamentary 

dispositions. 
Recording  will  found  in  another 

state  or  country. 
Authentication  of  papers  from  an« 

other  state  or  country. 
Distribution  of  personal  property 

of  decedent. 
Advancements  of  personal  estates. 
Estates  of  married  women. 

Fees  of  clerks  and  officers. 

Fees  of  public  officers. 
Fees  of  public  officers. 
Clerk  of  court  of  appeals  roust  ac- 
count for  fees. 
County  clerks  must  account  for 

ices. 
Accounting  for  fees  generally. 
Fee  for  administering  oertafn  offi* 

dil  oaths  prohibited. 
Certain  searches  ordered  by  state 

officers  to  be  Rratuitous. 
Allowance  of  additional  fees  and 

expenses. 
Comptroller  to  audit  and  pay  cer- 
tain fees  and  charges. 
Clerk's  fees  upon  naturalization. 
Sale  of  corporate  and  Joint-stock 

assodation       real       property; 
■  method. 
Sale  of  corporate  real  property: 

petition. 
Sale  of  corporate  real  property; 

hearing. 
Sale  of  corporate  real  property; 

order  of  sale. 
Sale  of  corporate  real  property; 

insolvent  corporations. 
Sale  of  corporate  real  propert:y; 

service  of  notice.s. 
Sale  of  corporate  real  property: 

practice  in  cases  not  provided 

for. 
Sale  of  corporate  real  property; 

time  title  takes  effect.  *^  *^  ^ 
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CODll 
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Subject 


3398  Lien 40 Mechanics'  liens;  construction. 

3399  Lien 41 Mechanics'  liens;  enforcement. 

3400  Lien 42 Mechanics'  liens:    enforcement  a 

lien  for  public  improvement. 

3401  Lien 43 Mechanics^  liens;  action  in  court 

of  record. 

3402  Lien 44 Mechanics'  Hens;  parties. 

3403  Lien 45 Mechanics'  Hens;  equities  to  be  de- 

termined. 

3404  Lien •  46 Mechanics'  Hens    action  in  cour 

not  of  record. 

3405  Lien 47 Mechanics'  liens;  service  of  sum 

mons. 

3400        Lien 48 Mechanics'   Hens;   answer;   Jud<    . 

ment  by  default. 

3407  Lien 49 Mechanics'  Hens;  trial  and  Jud<    . 

ment. 

3408  Lien 50 Mechanics'  Uens;  execution. 

3400        Lien 51 Mechanics'  Hens;  appeals. 

3410  Lien 52 Mechanics'    Uens;    transcripts    o  ■.. 

judgments. 

3411  Lien 53 Mechanics'   liens;  costs  and  dif  .. 

bursements.  - 

3412  Lien 54 Mechanics'  Hens;  judgment  in  cas  >.. 

of  failure  to  establish  Hen. 

3413  Lien 55 Mechanics'    Hens;   payment    int 

court. 

3414  Lien..... 50 Mechanics'  Hens;  preference  ove 

contractors. 

3415  Lien 57 Mechanics'  Uens;  terms  of  Judf 

ment. 

3410         Lien 58 Mechanics' Hens;  Judgment  for  de 

ficiency. 

3417  Lien 59 Mechanics'  Hens;  vacating  Hen. 

3418  Lien 60 Mechanics'    liens;    Judgment      1 

action  on  account  of  public  Irs 
provement. 

3419  Lien. 61 Mechanics'    Hens;    Judgment      t 

action  to  foreclose  lien  on  prop 
erty  of  railroad. 
*3419(biB)  Lien. .........  85 Lien  on  vesesl ;  enforcement. 

3420  Lien 86... lien   on    vessel;   appUcation     fo 

warrant. 

3421  Lien 87 Lien  on  vessel;  undertaking. 

3422  Lien 88 Lien  on  vessel;  execution  of  Wat 

rant. 

3423  Lien 89.. Lien  on   vesser;  order  to   sliov 

cause. 

3424  Lien 90 Lien  on  vessel;  notice  to  be  pu1» 

lished  and  served. 

3425  Lien 91 Lien  on  vessel;  trlaL 

3426  Lien 92 Lien  on  vessel;  order  of  sale. 

3427  Lien 93..........  Lien  on  vessel;  sale  and  procseeds 

3428  Lien 94 Lien  on   vessel;  notice  of  distn 

bution. 

8419.  L.  1897.  ch.  419,  which  added  titles  III  and  IV  to  the  Code,  ende 
nid  title  III  with  section  3419  and  began  title  IV  with  a  wctioa  8410. — fin 
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Consolidated  Law 


Iaw 


Section 


Subject 


Lien 05 Lien  on  vessel;  liens  for  which  no 

warrants  are  Issued. 

Lien 96 Lien  on  vessel ;  contested  claims. 

Lien 97 Lien  on  vessel ;  trial  of  issues  and 

appeal. 

IJen 98 Lien    on    vessel;    distribution    of 

proceeds. 
Lien 99 Lien  on   vessel;  payment  of  un- 
contested claims. 

I       Uen 100 Lien    on    vessel;    distribution    of 

H  surplus. 

lien 101 Lien    on    vessel ;   application    for 

discharge  of  warrant. 

IJen 102 Lien   on    vessel;   undertaking   to 

i  accompany  application. 

f      Uen 103 Lien  on  vessel;  discharge  of  war- 

;-.  rant. 

I      Lien 104 Lien  on  vessel;  action  on  under 

\  taking. 

f      liea 105 Lien  on  vessel;  costs  of  procee<t- 

rf  »  ings- 

*      Uen 106 Lien  on  vessel;  sherliT  must  return 

is»*  warrant. 

i     Ueo 107 Lien  on  vessel ;  discharge  of  llev 

^  befbre  issue  of  wammt 
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TABLE  B 

(Prepared  by  the  Boaixl  of  Statutory  Ck>nsolIdation,  with  notes  by  editors  of 

Parsons'  CodeJ 

SHOWING  DISTRIBUTION  OF  SECTIONS  OF  THE  CODE  OF 
CIVIL  PROCEDURE  IN  THE  CONSOLIDATED  LAWS, 
ARRANGED  ACCORDING  TO  THE  CONSOLIDATED 
LAWS. 


Code 
Section 


Section 


Subject 


BANKING  LAW 

746  pt.  44 Depositories  of  court  funds  to  give  bonda  and 

pay  interest. 
,  752  pt.  45...... T...  Depositories  of  court  funds  to  keep  books  ol 

account. 

CIVIL  RIGHTS  LAW 

15  20 Imprisonment  for  costs. 

16  21 Imprisonment  for  nonpayment  of  money  on 

judgment  or  contract. 

119 .  22 Privilege  of  officers  and  prisoners  from  arrest 

548  23 Arrest  in  civil  proceeding. 

565  24 Privilege  from  arrest  of  officers  of  courts. 

860  25 Witness  exempt  from  arrest. 

863  25,  26 Certain  arrests  void. 

864  26 Liability  of  sherifT  for  making  arrest  of  exemiit 

person. 

1190  pt.  12 Alien  not  entitled  to  special  jury. 

1192  14 Jurors  not  to  be  questioned  for  verdicts. 

CODE  CRIMINAL  PROCEDURE 

1041  pt.  229 Drawing  grand  jurors  in  Albany  county. 

COUNTY  LAW 

20  pt.  240 County  charge :  expense  of  calendars  of  supreme 

and  county  courts. 

28  245 County  seals. 

31  pt.  42 Supervisors  to  furnish  necessaries  for -term  of 

county  court. 

88  12 County  charge;  stenographers'  compensatloa. 

89  pt.  170(a) Special  deputy  clerks  in  certain  counties. 

112  240 Support  of  poor  prisoners. 

121  90(b) County  Jails. 

182  195 Proceedings  when  new  sheriff  assumes  office 

183  196 Powers  of  former  sheriff. 

(a\  See  County  Law,  section  169  instead  of  section  170. 
0>)  See  also  section  183  of  County  Law. — ^Ed. 
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Code 
Section 


Iaw  ' 
Section 


Subject 


18^ 

185 

186 
187 
188 

189 
203  pi. 

356  pt. 

358  pt. 

744  pt. 

»6]  pt. 

1960  pt. 

1067 

106S 
2414  pt. 

9417  pt. 
3285 


1268 

1942 

1944 

2149-2187 

2188-2190 

2200-2218 


1843 

1850 

1866 

2611 
2628 
2633 
2634  pt. 
2660  pt. 

2694 
2703 


195 Duties   of   fonner   sheriff   when   new   sheriff 

assume^  office. 

105 ,  Former  sheriff  to  execute  imrtrument  of  de- 
livery. 

195 Former  sheriff  to  execute  certain  process. 

195 Return  of  new  sheriff  to  certain  orders. 

195 , . . . .  Proceedings  on  neglect   or  refusal  of  former 

^erifr. 

195 Penoo  performing  duties  of  stieriff. 

12 Super vMora  to  furnish  library  for  Judges  of 

court  of  appeals. 

840 Expense  of  publication  of  terms  of  county 

court  to  be  county  charge. 

12 Stenographers  of  county  court  to  be  paid  by 

•  county. 

240 Vees  of  coufify  derks  for  certain  papers  fur- 
nished. 

161 County  clerk  to  make  certMn  searches  and 

transcripts. 

201 District  eitorney  to  bring  aetion  on  certain 

forfeited  recognizances. 

201 District  attorney  to  pay  ovqt  certain  money's 

201 ...%,....  District  attorney  to  render  certain  account. 
161 County  clerks  must  record  changes  in  corpora- 
tion names. 

161...« County  clerks  must  repori  names  changed. 

161 County  clerks  must  account  for  f^s. 

DEBTOR  AND  CKBDITOR  LAW 

150 Discharge  of  bankrupt  from  Judgment. 

230,  231         -  Composatlons  by  Joint  debtors. 
232,  233. , . . .  Gompositipns  by  joint  debtors. 

50-88 '. . .  Discharge  of  fhsoiTent  from  his  debts. 

100~111 Bzemptkm  from  arrest  or  discharge  from  SlM< 

prisonment  of  insolvent  debtor. 

120-138 Discharge     of     Imprisoned     Jndgment-^lebtof 

.    from  unprisonm^nt, 

DECEDENT  ESTATE  LAW 

101 Liability  of  heirs  and  derisees  for  debt  of  de* 

cedent. 
102 Liability  of  hefts  and  devisees,  where  will  pro- 

vides  for  debts. 
28 Action  by  child  bom  -after  making  of  wHl,  or 

by  subscribing  witness. 

23-S5 What  wills  may  be  prove<l. 

46 Validity  of  purchase  notwithstanding  devise, 

42 Record  of  wills  in  county  clerk's  office. 

43 County  clerk's  index  of  recorded  wills. 

103 Action  against  husband  for  debts  of  deceased 

wife. 

.  47. Validity  and  effect  of  testamentary  dispositions. 

44 Kecorrllng    will   found    in    another   state    or 

Country. 

...  .     . 
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Section 


IjftW 

Section 


Subject 


2704 

2732 
2733  pt. 
2734 


45 Authentication  of  papers  from  another  state  or 

country. 

98 Distribution  of  personal  property  of  decedent. 

90 Advancements  of  personal  estates. 

100 Estates  of  married  women. 


450  pt. 
1206 
1273  pt. 


DOMESTIC  RELATIONS  LAW 

51 . . « Married  woman's  property. 

51 Judgment  for  or  against  married  woman. 

51 Confession  of  judgment  by  married  woman« 

8.  • ' Marriage  after  divorce  for  adultery. 


54  pt. 
67  pt. 

ftl2  pt. 

113 

ft20pt. 

B33  pt. 

249  pt. 

ft417  pt. 
^290 


EXECUTIVE  LAW 

29. Record  of  terms  of  Judges  of  courts  of  record. 

30 Copies  of  amendments  to  rules  for  admission  oi 

attorneys. 

31 Copyright  of  reports  of  court  of  appeals. 

32 Distribution  of  reports  of  court  of  appeals. 

33 Publication  of  appointment  of  terms  of  appel- 
late division. 

33 Publication  of  appointment  of  terms  of  su- 
preme court. 

W,  32 Copyright  of  notes  prepared  by  supreme  court 

reporter  and  distribution  of  appellate  divi- 
sion reports. 

A4 Publication  by  secretary  of  state  of  statement 

of  names  changed. 

H4 Certain  searches  ordered  by  state  officezB  to  be 

gratuitous. 


••11 


GENERAL  BUSINESS  LAW 
375 Transfer  of  cauae  of  action  for  usuiy. 


432  pt. 

716  pt 
^781 

.1782 
1783 
1784 
1785 
1786 
1787 
1788 
1789 
1790 
1791 

1792 
1793 
1794 


GENERAL  CORPORATION  LAW 

16 Designation  by  foreign  corporation  of  persoa 

upon  whom  to  serve  papers. 

243 Certain  receivers  can  hold  property. 

90 Action  against  officers  of  corporation  for  mis- 
conduct. 

91 Who  may  bring  such  an  action. 

92 Visitatorial  power  over  corporation. 

100 Action  by  Judgment -credit  or  for  sequestratloii. 

101 Action  to  cfissolve  a  corporation. 

102 Action  to  dissolve  a  corporation. 

103 Temporary  injunction. 

104,  106 Temporary  and  permanent  receiver. 

105 Powers  and  duties  of  temporary  receiver. 

109 Officers  and  stockholders  may  be  made  parties 

110 Separate   action   against   omcen   and   stodc 

holders. 

Ill Proceedings  in  such  actions. 

112 Distribution  of  property  by  Judgment. 

118 Recovery  of  stock  subscriptions. 
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TABLS8 


1 


Code 

Sectkm 


SecOon 


Subject 


1706 
1796 

1797 

1798 

1799 

I80O 
IWl 
1802 
1803 
1804 

1805 
1806 
1807 
1808 

1809  PL 

1810 

1811 

1812  pt. 

1813  pt. 
2411 

2412  pt. 

2413  pt. 

2414  pt. 
2416 
241« 

2419 

2420 

un 

3428 
M88 

2424 

2425 

2420 
2427 
2428 

2429 

2430 

un 


114 liability  of  directors  and  stockholders. 

115 Construction  of  provisions  relating  to  dissolu- 
tion and  enforcement  of  liability. 

130 Action  by  attorney-general  to  annul  corpora- 
tion wJien  legislature  directs. 

131 Action  by  attorney-general  to  annul  corpora- 
tion by  leave  of  court. 

132 Notice  of  application  for  leave  to  commence 

action. 

133  ....  Jury  trial. 

134 Injunction  and  receiver  in  final  Judgment. 

135 Temporary  injunction. 

136 FUink  and  publishing  Judgment. 

300 Certain   corporations  excepted    from   certain 

provisions. 

301 Testimony  of  officers  and  agents. 

302 Injunction  staying  action  in  certain  cases. 

303 Proving  claims  of  creditors. 

304 Action  by   attorney-general  against  corpora- 
tions or  officers. 

305 Requisites  of  injunction  in  certain  cases. 

306 Aptiointment  of  receivers. 

307 Juaidal  suspension  or  removal  of  officer  of  cor- 

poration. 

308 Application  of  last  three  sections. 

309 Misnomer  not  available. 

60. Change  of  name;  by  corporation. 

61 Change  of  name;  contents  of  petition. 

02 Change  of  name;  notice  of  presentation  of  peti- 
tion. 

63 Change  of  name;  order  changing  name. 

64 Change  of  name;  when  to  take  effect. 

66 Change  of  name;  substitution  of  new  name  in 

pending  action. 

170 Voluntary  dissolution  of  corporation;  grounds 

for  petition. 

171-173 Voluntary  dissolution  of  corporation;  i>etition; 

when  curectors  or  trustees  divided. 

174 Voluntary  dissolution  of  corporation;  contents 

of  petition. 

176 Voluntary  dissolution  of  corporation;  affidavit 

to  be  annexed. 

176.  178.  181. 

182,  184. , .  Voluntary  dissolution  of  corporation;  presenta- 
tion of  petition,  temporary  receiver. 

179 Vi^untary  dissolution  of  corporation;  order  to 

be  published. 

180 Voluntary  dissolution  of  corporation;  service  of 

order. 

186-187 Voluntary  dissolution  of  corporation;  hearing. 

188,  189 Voluntary  dissolution  of  corporation;  papers. 

190 Voluntary  dissolution  of  corporation;  applica- 
tion for  final  order. 

191*  192,  194.  Voluntary    dissolution   of   corporation;    final 

order. 

193 Voluntary  dissolution  of  cori>oration;  certain 

sales  and  transfers  void. 

177*196 Voluntary  dissolution  of  ooiporatioii;  oertaia 

I    .  corporations  exo^ted. 


TABLB  3 


Code 
Section 


243 1-a 

2431-b 

3390  pt. 

3391 

3392 

3393 

3394 

3396 

3396 

3397 


3390  pt. 


2 

3 

5 

6 

8 

9 
10 
11 
12 
14 
17 
18 
19 
21 

27  pt. 
30 

34  pt. 
35 
36 

38(c) 
39  pl.(<l) 
40 


Law 
Section 


SubjAot 


277 Voluntary  dissolution  of  corporation;  commis- 
sions or  receiver. 

268 Voluntary  dissolution  of  corporation;  final  ac- 
counting. 

70 , .  Sale  of  corporate  real  property;  method. 

71 Sale  of  corporate  real  property:  petition. 

72 Sale  of  corporate  real  properly;  hearing. 

72,  73 Sale  of  corporate  real  property;  order  of  sale.- 

74 Sale  of  corporate  real  property;  insolvent  cor- 
porations. 

75 Sale   of   corporate   real   property;   service  of 

notices. 

76 Sale  of  corporate  real  property;  practice  In 

cases  not  provided  for. 

330 Sale  of  corporate  real  property;  time  title  takes 

effect. 

JOINT-STOCK  ASSOCIATION  LAW 

8 Sale  of  real  property  of  Joint-stock  association. 

JUDICIARY  LAW 

2 OourtB  of  record. 

8 Courts  not  of  record. 

4 Sittings  of  courts  to  be  public 

6 Bitting  of  courts  on  Sumlay. 

780 Punishment  fbr  criminal  coiUempts* 

751 Punishment  for  criminal  contetnpts 

761 Contempts  in  view  of  court. 

752 Commitment  for  criminal  contempts. 

764 Punishment  for  dvii  contemptSB. 

753 Contempts  punishable  civilly. 

93,  94  (a) App<*llate  division;  rules  of  pcafitioe.  ] 

52,  95 l»ublIcation  of  rules. 

164,  193 Printing  court  calendars. 

87 Destruction  of  certain  papers. 

28.  158,  194..  Court  seals. 

29(b) Court  seals. 

7.  634,  640.. .  Adjournment  of  terms. 

6 Adjournment  of  terms. 

6 Adjournment  of  terms. 

8 Place  of  holding  term. 

8 Filing  appointment  of  teittt. 

9 Place  of  holding  court  of  record. 


to  seals  has  been  omitted  because  the  subject  is  now  covered  by  Judiciary 
Law,  section  328.  which  continues  the  seals  of  all  courts  of  record,  and  section 
329,  which  provides  for  replacing  seals  when  lost  or  de^royed. 

(b)  The  provision  for  the  expense  of  seals  of  surrogates  courts  has  been 
omitted  from  Judiciary  Law.  section  29,  because  superseded  by  County  Law. 
section  245  * 

(c)  Section  38  of  the  Code  of  a\il  Procedure  has  not  l)een  expressly  re- 
pealed by  the  Judiciary  Ijiw,  but  has  been  embodied  In  the  Judiciary  L»w» 

section  8 

(d)  Section  39  of  the  Code  of  Civil  Procedure  {9  only  portly  Weaied  by  the 
Judiciary  Iaw  but  the  whole  section  has  been  embodied  In  Judiciary  Law, 
section  8. — Ed. 
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TABLE  8 


^  I 


Oode  I  ^  Taw 

Bectio-a  /  Section 


Subject 


4«nt  lO Adjournment  of  actual  sessIoiL. 

-o  II Holdln/f  court  la  New  "iork. 

-3  l*j Ch&nginf?  place  of  court  outside  New  Yoi 

ITm  2  fp,  22 Judge  not  to  act  in  certain  easts. 

J-'  20  -  -  -  - ludpe  muRt  not  be  interested  Iji  costs. 

^i  IsT-  .  -  - Judge  not  dlfiquaiilied  because  u  tuxpayei 

22  1  7"  *  21  •   471.. .  Judge  prohlWtiwl  from  practicing. 

~j[  Xfi'  4TI Practice  by  Judge  or  his  partner. 

- ,  ,    V  1  q'       Judge  prohibited  from  taking  certain  fees 

-i  ti.  9^  '         Certificate  of  judge'ij  age  and  service. 

4-00 — '^^^p  ^^"^  Examination  anfl  admission  of  attorneys, 


^«     J  ^3  ...  - Rules  for  ud misftion. 

•Ji  **^'  j^3  ' Kxemptions  of  graduates  of  law  schools. 

■*J2  204  '  406 Attorney's  oath  and  certJUcate. 

^  -470* Attorneys  residing  in  adjoining  states. 

JJ  1**'  O-'iO  1  -  - Clerics  not  to  practice. 

51  -tV3  ' O^urt  officers  not  to  practice. 

2*  .AT-*  "  -*'7'5 Compensation  of  attorneys. 

w  -^Q    Wv'T' Suspension  from  practice. 

ft*  ««*   .A 70  Suspension  of  attorney,  notice. 

6SCd;  4T**  '     - Removal  efTcctive  in  all  courts. 

69  ^7Q  '  ' Attorney  not  to  lend  name. 

^*  200*   201,  293, 

82  '^    204 Qualifications  of  titenographers. 

00  «♦  14.  "  2'*,     295-  .   ,     ,        > 

J"  P»-  20 T,   301. . .   General  duties  of  stenographers. 

292       S9S,    290 

84  Cc) Preservation  of  stenographic  minutes. 

•sf^O  - Stenographic  minutes  to  he  written  out. 

H5  303  -  - Furnishing  copies  of  protu^edings. 

86  304  * Assistant  stenographers. 

2.S  1 ApiJeilate  division  clerks. 

Ascx      Clerks  in  New  York  county. 

90  loo.'  10».  3«5, 

91  30G Criers  of  courts  of  record. 

^Qg Sheriff  or  constable  as  crier. 

92  .^r>    * Seals  of  former  superior  city  courts. 

S2  le-Z.  200,  381, 

**  HSO Interpreters  in  Kings  and  Queens  countie 

-i«S-  200 Attendants  In   Kings,  Queens  and  J<ich 

9o  pt-  A-w-^.  counties. 

230,  349.  351, 

3j;<4 Duties  of  attendants  In  Kings,   Queen 

Richmond  counties. 

^'  231-233, 

279,      403, 
405 <3ourt  ofHcers  In  certain  counties. 

tm."^  ^cctton  51  ot  the  Code  of  Civil  Procedure  was  not  expressly  repea 
^YiV  iM.cUcVary  Law  but  the  whole  section  has  been  embodied  in  Judiciary 

(^^  Itection  68  of  the  Code  of  Civil  Procedure  is  only  partly  repeal 
3^3»(^\jCkarv  Law,  but  the  whole  section  has  been  embodied  in  Judiiuary 
9^<>VVcMi8*9S  uid  476.  . 

fQ^  PortUA  o(  section  84  of  the  Code  has  been  transferred  to  section 
tbe  JuAlcliffy  l-ftw. — Ed, 

"^  zzxvii 


TABLE  8 


Code 
Section 


Section 


Subject 


98  343 Attendants  in  certain  counties. 

99  407 Deputy  slieriff  must  attend  court. 

104  400 8herlff  may  command  power  of  county. 

105  401 Certiilcation  of  persons  resisting  mandate. 

193  51,  53     Court  of  appeals;  rdles, 

196  54 Court  of  appeals;  terms. 

197  64 Court  of  appeals;  terms. 

198  57 Court  of  appeals;  appointment  of  of&oera. 

199  62,  256 Court  of  appeals;  clerk. 

200  257,  258 Court  of  appeals;  deputy,  clerk. 

201  257.  258 Court  of  appeals;  clerk. 

202  58,  259,  262..   Court  of  appeals;  Judges'  derks. 

203  pt  55 Court  of  appeals;  judges'  offices. 

209  800(a) State  reporter;  reporter  of  court  of  appeals. 

210  60,61,431..   State  reporter;  duty. 

21 1  433 Publication  of  reports  of  court  of  appeals. 

212  pt.  435 Copyright  of  re^K)rts  of  court  of  appeals. 

214  432 Unreported  decisions  of  court  of  appeals. 

215  432 State  reporter;  expiration  of  term. 

216  256,  434 Unreported  opinions  of  court  of  appeals. 

219  70 Appellate  division;  departments. 

220  pt.  71,  72.  77,  81,  .      .  .... 

82,  85,  90. .   Appellate  division:  organization,  location  and 
■  powers, 

221  101,  106,  109, 

111,267,268, 
270.  271,307, 

347 Appellate    division;    clerks,    attendants    and 

stenographers. 

222  78 Appellate  division;  revocation  of  designations. 

223  72 Appellate  division;  designations  to  be  filed. 

225  78 Appellate  division;  terms. 

226  pt.  79 Appellate  division;  appointment  of  terms. 

228  80 .\pi)ellate  division;    associate  justice  to  pre» 

side  in  certain  cases. 

229  pt.  148 Holding  special  and  trial  terms. 

230  81 Appellate    division;    justices  necessary  to  a 

decision. 

232  84,    96.    148- 

150, 264(b)     Supreme  court;  appointment  of  terms. 

233  pt.  151 Supreipe  court ;  publication  of  appointments. 

234  79,  153 Extraordinary  terms  of  appellate  division  and 

supreme  court. 

235  pt.  155 Supreme  court  justices  in  Erie  county. 

237  86 Designation  of  trial  justices  in  certain  cases. 

238  152. Place  of  holding  special  and  trial  terms. 

239  pt.  148.  276,  364, 

404 Special  terms  at  chambers. 

[24lKc)  0 

242  89,   264,  342, 

402 Appellate  division;  officers  attendinir* 

(a)  Section  209  of  the  Code  is  repealed  by  the  Judiciary  Law.  becmuss 
covered  by  Judiciary  Law,  section  430. 

(b)  The  last  three  sentences  of  section  232  of  the  Code  relating  to  seals  for 
the  appellate  division  have  been  omitted,  as  the  matter  is  covered  by  the 
Judiciary  Law,  section  28,  which  continues  the  seals  of  aU  courts  of  record, 
and  section  29,  which  provides  for  replacing  seals  when  lost  or  destroyed. 

(c)  Section  241  of  the  Code  was  actually  repealed  by  the  Judiciary  Law, 
section  800,  but  does  not  seem  to  have  been  transferred  to  the  Judiciary 
Law. — ^IOd. 
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TABLS  3 


Code 
Section 


Law 
Sectton 


Subject 


243 


245 
;?4<7 

24.S 

249  JVC. 

2.50 
2.54 
2/>-3 
2«'>a 


3.5o  pt. 
3o6  pt. 

357 

358  pt. 
359 


34K)pt. 
361 
Ml  pt. 

977  p<. 
10O7p«- 
1027 
3028 
1029 

1030 
1031 
1032 
1033 
1034 

1035 
1030 
1037 
1038 
1039 


1040  ^ 

1041  pt« 
1042 

1043 
1044 
1045 
1040 
1047 
1043 


342,  402 Fees  of  offloers  attending  term  of  appellal 

division. 

90 Supreme  court  reporter;  appointment. 

91 Supreme  court  reporter;  special  meeting  fc 

appointment. 
92.  264.  437. 

439-441. . .  Supreme  court  reporter;  duties. 

442,  443 Supreme  court  reporter;  publication  of  reporti 

264,  438 Papers  for  use  of  supreme  court  reporter. 

444 Supreme  court  reporter;  oopyrI(?ht  of  reports. 

445 Supreme  court  reporter;  compensation 

101.  309, 316. .  Stenographers  in  Kings  county. 

312 Assistant  stenographer  In  Kings  county. 

101, 309 Stenographers  ui  second  and  ninth  districts 

appointment. 

316 Stenographers  In  second  and  ninth  distrlcti 

salaries. 
161,  300. 313. .  Stenographers   for   certain  Judicial   district! 

appointment  and  salaries. 

313 Stenographers    in    certain    Judicial    district! 

payment  of  salaries. 

164»  314 Stienographers    in    certain   Judicial    district! 

expense!). 

132,  163 Temporary  stenographers. 

190,  191. . . .  * .  Terms  of  county  court. 

192 Appointment  of  terras  of  county  court. 

.533,  541 Jurors  for  county  court. 

197 County  court  stenographers. 

19a,    197,  285. 

318,319....  County    court    stenographers   in    Kings    an 

108,  382-385. .  County  court  interpreters  in  Kings  county. 
1979.  318,  319. .  Count3'  court  stenograpiiers  In  certain  countlc! 

m^S  - Clerics  to  search  tiles  and  raalce  transcripts. 

Power  of  appeUate  division  as  to  calendars. 

Apportionment  of  stenographers'  salaries. 

Qualifications  of  trial  Jurors. 

Qualifications  of  trial  jurors. 

SOS Certain  public  offloers  disqualified  to  serve  a 

Jurors. 

K^tf Exemption  from  jury  duty. 

A4k7^  B^S Evidence  of  exemption. 

SSiO Discharged,  when  not  qualified  or  exempt. 

R^^ Persons  excused  from  serving. 

Soo,'  0OO,  680, 

0S7 Certain  public  officials  disqualified. 

SOO Jury  lists. 

sol-  -  • Names  to  be  taken  from  assessment  rolls. 

SOS -  •  Duplicate  jury  lists  to  be  made  and  filed. 

-  County  clerk  to  make  and  deposit  ballots. 

County  clerk  to  destroy  old  ballots  and  notlf; 

town  clerk  in  case  of  failure  to  receive  jur: 
U-jts. 

Jurors  to  serve  three  years. 

Application  of  provisions  to  dttes. 

fi45 Drawing  of  jurors. 

S%4k Notice  of  drawing. 

2fl.  515 Officers  to  attend  drawing. 

Sl^ Officers  to  attend  on  ad joumed. day. 

151  7 Certain  officers  required  to  be  present  at  drawing 

^lS-^20 Mode  of  drawing. 

~    ••••••••.  Sheriff  must  notify  jurors. 


TABLE  8 


Code 
Section 


'Section 


Subject 


104d  504 Jury  lists  must  be  furnished  applicants. 

1050  521,  522 Matter  of  keeping  jurors'  names. 

1051  52^3 Jurors  who  have  served  must  be  drawn  again 

when  other  lists  exhausted. 

524 Third  Jury  box. 

525 Destruction  of  old  ballots  In  third  box. 

526 Drawing  from  third  box. 

587 ShOTiff  must  notify  jurors  from  third  box. 

527 Drawing  of  additional  jurors. 

529,  530 Proceedings  on  drawing  additional  jurora. 

518.  528,   543, 

545.  565 Drawing  of  additional  jurors. 

531,  532,  538. .   Additional  Jurdrs  drawn  during  term. 

539,  542 Attendance  of  Jurors  at  county  court. 

A35. Powers  of  deputy  county  clerk  as  to  Jurors. 

590,  680 Application  of  provisions  to  New   York  and 

Kings  counties. 

551 Pine  of  Juror  for  non^t tendance. 

652,  553 Fine  of  Juror  for  non-attendance. 

554 Fine  for  non-attendance  at  trial  term. 

555,  556 Duty  of  clerk  and  .sheriff. 

557 Proceedings  on  order  to  show  cause. 

558 Discontinuance  of  proceedings  against  delin- 

qtient  Juror. 
590»  680 Application  of  provisions  to  New  York  and 

Kines  counties. 

598 Qualification  of  trial  juror;  New  York. 

599 Qualification  of  trial  juror;  New  York. 

635 Persons  exempt  in  New  York. 

636 Evidence  of  exemption  In  New  York. 

637 Duty  of  military  olficers. 

549,  641-644. .  Jury  year. 

630,  647 Jurors  excused  in  New  York. 

608,  616,  631. .   Jurors  excused  In  New  York. 

632,  633 Duty  of  Juror  applying  to  be  excused. 

645 Services  in  court  not  of  record  as  an  excuse. 

634 Clerk  to  make  return  to  commissioner  after 

term. 
591    592    595 

601,  638,  640  Duty  of  commissioner  in  New  York. 

593,  594 Assistants  to  commissioner. 

602 Public  oflRcers  must  aid  commissioner. 

800(a) Payment  of  expenses  of  commissioner's  office. 

597,  639 Preparation  of  lists  of  jurors  In  New  York. 

603 Failure  to  testify  as  to  liability  to  serve. 

604 Commissioner  to  return  the  lists  to  county  clerk. 

606,  607 Commissioner  to  make  and  deposit  b<uiota. 

610 Number  of  Jurors  to  be  drawn. 

612 OfRcers  to  attend  drawing. 

611 Notice  of  drawing. 

613 Officers  attending  on  adjourned  day. 

614 Jury  must   not  be  drawn  on  adjourned  day 

unless  officers  attend. 

615,  617 Mode  of  drawing  jurors  In  New  York. 

618 Drawing  where  term  consists  ^f  parts. 

623 Commissioner  to  notify  Jurors. 

619,  624,  625. .   Commissioner  to  notify  jurors. 

628,  629 Proceedings  when  less  than  majority  of  persona 

dmu-n  are  notified. 


1052 

1053 

1054 

1055  pt. 

1056 

1057 

1058 

1050 
1060 
1061 
1062 

1072 
1073 
1074 
1075 
1076 
1077 

1078 

1079 
1080 
1081 
1082 
1083 
1084 
1085 
1086 
1087 
1088 
1089 

1090 

1091 
1092 
1093 
1094 
(095 
1096 
1097 
1098 
1099 
1100 

not 

1102 

1103 
1104 
1105 
1106 
1107 


(a)  Section  1093  of  the  Code  I.«5  n^pcale*!  by  Judiciary  Law  because  super- 
seie<i  by  L.  1901,  ch.  602,  section  1. — Kd 
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TABLE  3 


1 


Code 
Section 


Law 

Section 


Subject 


1108  021,  622,  626, 

627 Drawing  of  additional  Jurors. 

1109  646,  649 Fine  for  non-attendance. 

1110  648 Arrest  for  failure  to  attend. 

1111  800(a) Jurors  for  district  courts. 

1112  605,  609,  620. .  Sherin'a  Jury. 

1113  650-659 Remitting  and  enforcing  Jury  fines. 

1117  660-663 Uncollected  Hues. 

1118  664 Oommissioner  to  receive  fines  and   account 

tlierefor. 

1119  665-667 Corporation  counsel  to  prosecute. 

1121  596 Persons  required  to  furnish  information. 

1126  686 Qualiilcation  of  jurors  in  Kings  county. 

1127  720 £xemptiou  in  Kings  county. 

1128  721,  722 £Tidence  of  exemption. 

1129  714,  715 Jury  service. 

1130  716 Jurors  excused. 

1131  718,  719 Return  by  cleric  after  adjournment  of  term. 

1132  681,     688-690, 

723 Selection  of  trial  Jurors. 

1133  682,  683 Commissioner  to  collect  fees  for  county. 

1134  800  (b) Expenses  of  commissioner. 

1135  691.  dJ2 Selection  of  Jurors. 

1138  693,  694 Commissioner  to  publish  notice  of  list. 

1137  695 Commissioner  to  prepare  list  and  file  transcript. 

1138  696.  698 Supplemental  lists. 

1139  697 Commissioner  to  make  and  deposit  ballots. 

1140  699,  700 0£Elcer8  to  attend  c^rawing. 

1141  701 Proceedings  preliminary  to  drawing. 

1142  702 Mode  of  drawing. 

1143  703 Certificate  to  be  made  and  boxes  sealed. 

1144  704 Subsequent  drawings. 

1145  705 Proceedings  when  lirst  box  exhausted. 

1148  706,  709 CommL^sioner  to  notify  Juror. 

1147  710,  717,  725..   Notification  of  jucors. 

1148  71 1 Commissioner  Vo  make  return  of  Jurors  notified. 

1149  707,  712 Additional  Jurors. 

1150  708,  713 Jurors  in  certain  special  proceedings. 

1151  26 Compensation  to  judges  attending  drawing. 

1152  734 Fine  for  iw>n-at tendance. 

1153  726 Arrest  for  non-attendance. 

1154  727-729 Commissioner  to  notify  Jurors  fined  to  appear. 

1155  730,  731 OMnmissloner  to  collect  Jury  fines. 

1156  739-735 Fines  not  collected  to  be  docketed. 

1157  736 ]>ischarge  of  lien  created  by  docket. 

1162  884.  686 Commlanoner  to  report  and  pay  over  money. 

1195  659 Fine  of  trial  Juror  for  non-attendnnce  in  special 

proceeding. 

1196  560 Fine  for  neglect  or  misconduct  of  officer  in 

diarge  of  Jury  from  special  proceeding. 

1197  561 Notice  of  fine  in  special  proceeding. 

1198  562 Special  return  of  delinquency  and  fine  to  county 

coivt. 

1199  663,  564 Collection  or  remission  of  fine. 

2266  754 Contempt  proceedings;  application. 

•^  ^^mmm^mmii^m^am^  — ^^— i  ■     ■   ^^^^^i*  ■  M^^ii»n,      mama       ^♦^■■■■■■■.■.■m  ■■  ,^-i»     ■■*•■■■  ■  pa>^i»^  m.^^ 

(a)  Section  I  111  of  the  Code  is  repealed  by  the  Judiciary  Law  because  cov« 
ered  by  Mimicipal  Court  act  (L.  1902.  ch.  580,  section  233). 

a>)  Section  1134  of  the  Code  U  repealed  by  the  Judiciary  Law  because 
fopetseded  by  L.  1902,  ch.  564,  section  6. — En. 
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Code 
Section 


Law 
Section 
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2267  755 Ck>ntempt  proceedings;  summary  punishment. 

2268  756 Contempt  proceedings;  warrant  without  notice. 

2269  ,  757 Contempt  proceedings;  order  to  show  cause  or 

warrant  to  attach. 

2270  758 Contempt   proceedings;  notice  to  delinquent 

officer. 

2271  757 Contempt  proceedings;  orders  granted  out  of 

court. 

2272  759 Contempt  proceedings;  contempt  before  referee. 

2273  760-762 Contempt  proceedings;  effect  of  order  and  war- 

rant. 

2274  763 Contempt  proceedings;  affidavit  and  warrant  to 

be  served  on  accused. 

2275  764 Contempt  proceedings;  undertaking. 

2276  765 Contempt  proceedings;  execution  of  warrant. 

2277  766 Contempt   ptoceedings;   undertaking  for  dia- 

charge. 

2278  767 Contempt  proceedings;  habeas  corpus. 

2279  768 Contempt  proceedings;  sherifT  to  me  undertak- 

ing. 

2280  760 Contempt  proceedings;  Interrogatories. 

2281  770 Contempt   proceedings;  final  order  directing 

punishment. 

2282  771 Contempt  proceedings;  punishment  on  return 

of  habeas  corpus. 

2283  772 Contempt  proceedings;  punishment  on  return 

of  order  to  show  cause. 

2284  773 Contempt  proceedings;  amount  of  fine. 

2285  774 Contempt  proceedings ;  length  of  imprlsonnent. 

2286  775 Contempt  proceedings;  release  of  offender. 

2287  776 Contempt  proceedings;  indictment  of  offender. 

2288  777 Contempt  proceedings;  proceedings  when  ac- 

cused does  not  appear. 

2289  778 Contempt  proceedings;  prosecution  of  under- 

taking. 
2200  779 Contempt  proceedings;  prosecution  of  under- 

taking in  name  of  people. 

2291  780 Contempt  proceedings;  sheriff  liable  for  taking 

insufficient  sureties. 

2292  781 Contempt    proceedings;   misconduct   at   trial 

term. 

2293  790 Collection  of  fine;  schedule  of  fines  Imposed.      , 

2294  791 Collection  of  fine;  warrant. 

2295  791 Collection  of  fine;  warrant  when  delinquent 

non-resident  of  county. 

2296  792 Collection  of  fine;  e^cecutlon  of  warrant. 

2297  793 Collection  of  fine;  return  of  warrant. 

2298  794 Collection  of  fine;  proceedings  if  fine  not  col- 

lected. 

2299  795 Collection  of  fine ;  contents  of  schedule  annexed 

to  warrant. 

2300  796 Collection  of  fine;  liability  of  sheriff  for  oml»« 

sion  of  duty. 

2301  797 Collection  of  fine;  special  provisions  for  coUec- 

lection. 

2417  pt  254 Change  of  name;  reports  of  names  changed. 

2529  472 Attorney  who  is  surrogate's  father  or  son  pro- 

hibited from  practicing  before  him. 

3280  p(,  252 Fees  of  clerkii  and  officers. 

3283  256 Clerk  of  court  of  appeals  must  account  for  fees. 

8303  253 Clerk's  fees  upon  naturalization.  __ 
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lAW 

Section 


Subject 


UBN  LAW 

1737  206 Action  to  foreclose  lien  on  chattel. 

1738  207 Warrant  to  seize  chattel  and  proceedings  there- 

upon. 
1730  208 Judgment  in  action  to  foreclose  lien  on  chat  tel. 

1740  200 Action  to  foreclose  lien  on  chattel  in  inferior 

court. 

1741  210 Application  of  sections. 

3308  40 Mechanics*  liens;  construction. 

3399  41 Mechanics'  liens ;  enforcement. 

3400  42 Mechanics'  liens;  enforcement  of  lien  for  public 

improvement. 

3401  43 Mechanics'  liens;  action  in  court  of  record. 

3402  44 Mechanics'  liens;  parties. 

3403  45 Mechanics'  Hens;  equities  to  be  determined. 

3404  40 Mectianics'  liens;  action  in  court  not  of  record. 

3405  47 Mechanics'  liens;  service  of  summons. 

3406  48 Mechanics*  liens;  answer;  judgment  by  default 

3407  49 Mechanics'  liens;  trial  and  judgment. 

3408  50 Mechanics'  liens;  execution. 

3409  61 Mechanics'  liens :  appeals. 

3410  52 Mechanics'  liens;  transcripts  of  judgments. 

3411  53 Mechanics'  liens;  costs  and  disbursements. 

3412  54 Mechanics'  liens;  judgment  in  case  of  failure  to 

establish  lien. 

3413  55 Mechanics'  liens;  payment  into  court. 

3414  56 Mechanics'  liens :  preference  over  contractors. 

3415  57 Mechanics'  liens;  terms  of  judgment. 

3416  58 Mechanics'  liens ;  judgment  for  deficiency. 

3417  50 Mechanics'  liens;  vacating  Hen. 

3418  60 Mechanics'  liens ;  judgment  in  action  on  account 

of  public  improvement. 

3419  61 Mechanics'  liens;  Judgment  in  action  to  fore- 

dose  lien  on  property  of  railroad. 

3419-faiB(»)  85 Lien  on  vessel;  enforcement. 

3420  86. Lien  on  vessel ;  application  for  warrant. 

3421  87 Lien  on  vessel ;  undertaking. 

3422  88 lien  on  vessel ;  execution  of  warrant. 

3423  89 Lien  on  vessel;  order  to  show  cause. 

3424  90 Lien  on  vessel;  notice  to  be  published  and 

served. 

3425  01 Lien  on  vessel;  trial. 

3426  02 Lien  on  vessel ;  order  of  sale. 

3427  98 Lien  on  vessel ;  sale  and  proceeds. 

3428  04 Lien  on  vessel ;  notice  of  distribution. 

3429  05 Lien  on  vessel ;  liens  for  which  no  warrants  are 

issued. 

3430  06 Lien  on  vessel ;  contested  claims. 

3431  07. Lien  on  vessel ;  trial  of  issues  and  appeal. 

3432  08 Lien  on  vessel ;  distribution  of  proceeds. 

3433  00 Lien  on  vessel ;  payment  of  uncontested  claims 

3434  100.  • .  •  • Lien  on  vessel ;  distribution  of  surplus. 

1435  101 Uen  on  vessel ;  application  for  discharge  of  war, 

rant. 
8436  108..........  Lien  on  vessel;  undertaking  to  accompany 

application. 

(a)  U  1807,  cb.  410,  which  added  titles  III  and  IV  to  the  Code,  ended 
mkl  titto  m  with  aeetiOD  8410  and  began  title  IV  with  a  seotioa  3410.— £d 
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Code 
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Subject 


3437 
3438 
3439 
3440 
3441 


103 Lien  on  vossel;  discharge  of  warrant. 

104 Lien  on  vessel;  action  on  undertaking. 

105 Lien  on  vessel;  costs  of  proceedings. 

106 Lien  on  vessel:  sheriff  must  return  warrant. 

107 Lien  on  vessel;  discharge  of  lien  before  iasuA 

of  warrant. 


MILITARY  LAW 

107  321(a) Governor  may  order  out  militia. 

PENAL  LAW 

[131(b)  

32  1790 Liquors  not  to  be  sold  in  courthou.9e- 

33  1790 Penalty  for  selling  liquors  in  courthouse. 

63  271 None  but  attorneys  to  practice  in  New  York 

city. 

64  272,  1877(c)..   Penalty  for  practicing  in  New  York  contrary 

to  la.st  section. 

70  273 Punishment  of  attorney  for  deceit. 

71  273 Punishment  for  wilfnl  delay  of  action. 

73  274 Attorneys  not  to  buy  claims. 

74  274 Attorneys    prohibited    from    making    certain 

loans. 
7.5  274 Penalty  for  violation  of  last  two  sections. 

76  275 JJmitatlon  of  last  three  sections. 

77  276 Application  of  preceding  sections. 

78  278 Partner   of  district   attorney  not   to  defend 

pro«?ecutlons. 

79  278 Attorney   not   to  defend  when  he  has  b«en 

public  prosecutor. 

80  278 Penalty  for  violation  of  last  two  sections. 

81  279 Limitation  of  prece<ling  sections. 

106  2.50 1  (d  ) Re Aisal  to  assist  sheriff. 

125(e)  1876 Violations    by    sheriff    of   certain    provisions 

relating  to  prisoners. 

130  1791 Penalty  for  bringing  liquor  into  Jails. 

lir,9](f) 

334  16:m Misconduct  of  interpreters  in  New  York  city. 

S"»l  1622 Swearing  falsely  in  any  form,  perjury. 

961  pt.  1875(g) Penalty  for  neglecting  to  make  transcripts  or 

for  making  false  certificates. 

1 120  1232 Penalty  for  physician  giving  false  certificate. 

1 122  1235 Hribery  of  officer  by  juror. 

^a)  Section  107  of  the  Code  fs  repealed  by  the  Military  Law,  because  super 
seded  by  L.  1898,  ch.  212,  section  86,  which  was  likewise  repealed  by  Military 
Law  (L.  1909,  ch.  41). 

(b)  Section  13  of  the  Code  was  also  repealed  by  the  Penal  Law  and  trans- 
ferred to  section  602  thereof.     Section  13  related  to  Indictment  for  contempt. 

(c)  See  Penal  Law,  section  1S76,  instead  of  section  1877. 

(d)  Section  106  of  the  Code  is  repealed  by  Penal  Law,  section  2601,  because 
covered  by  Penal  Law,  section  1848. 

(e)  flection  125  of  the  Code  is  only  partly  repealed  by  Penal  Law;  but  see 
Penal  l^w,  section  1875,  instead  of  1876.  Section  1876  embodies  the  whole 
of  Code,  section  125.  _  .  ^      ..    .« 

<f)  Section  169  of  the  Code,  relating  to  connivance  at  escape  by  sheriff, 
was  also  repealed  by  the  Penal  T^w  und  transferred  to  section  1889  theraof. 
(g)  See  Penal  Law,  section  1874,  in.stead  of  section  1876. — ^K* 
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Code 
Section 


Section 


Subject 


1123 

1124 
1125 
11,>S 
1159 
1160 
1161 
1103 
1194 


1900 
1010 
1912 


1235 Officer  accepting  bribes. 

1235 Penalty  for  concealing  ofTer  to  take  brit>e. 

1233 Falae  swearinijr,  perjury. 

1234 Ck)nimLs8ioneT  omitting  name;  felony. 

1234 Commissioner's  wilful  neglect ;  misdemeanor. 

1236 False  information;  misdemeanor. 

1232 Phvfliclan  giving  false  certificate, 

375 Penalty  when  juror  takes  gift. 

877 Penalty  for  embracery. 

PERSONAL  PROPERTY  LAW 

41 Rights  of  tran<(feree  of  claim  or  demand. 

41 Transfer  of  claim. 

41 Assignment  of  judgment. 


113 
114 
ll.> 
116 
117 

[i20j(») 
122 
123 
124 
126 

127  pt. 
128 
129 
13.5 
136 
137 
143 
144 
145 
146 
147 
148 

2219 
2220 
2221 

2222 
2223 

2224 

2225 

2226 

2227 
2228 


PRISON  LAW 

340 Charges  liy  slieriff  for  food  proiiibited. 

341 Gratuitieii  to  SlicrifT  prohihited. 

342 Kates  of  cliargt  s  aguinst  p(>rsons  arrested. 

343 .........  Prisoner  kept  in  house. 

344 Charges  for  rent  in  prison  prohibited. 

347 Eif  iier  of  several  jails  may  ho  used. 

345 .........  Civil  and  criminal  prisoners  to  be  kept  separate. 

346 Males  and  females  to  be  kept  separate. 

348 Jail  physician. 

355 Removal  of  sick  prisoner. 

349 S.'Ue  of  liquor  in  jail. 

350 Permit  to  bring  liquor  Into  Jail. 

351 Designation  when  jail  unfit. 

352 Annulment  of  designation. 

353 Designation  of  jail  in  contiguous  county. 

354 Removal  of  prisoners  in  cas'c  of  fire. 

356 Certain  officers  may  make  designations  of  jails. 

357 Jail  liberties. 

358 Jail  liberties. 

359 I/iying  out  jail  liberties. 

360 Resolution    estabil.shing    Jail    liberties    to    be 

posted. 

390 Care  of  prisoner's  proin^rty ;  application. 

391 Care  of  Prisoner's  property;  wlio  may  apply. 

392 Care    of    prisoner's    property;    creditor    must 

relinquish  .s^'curity. 

393 Care  of  prisoner's  property;  petition. 

394 Care  of  prisoner's  propert5*;  copy  of  sentence 

and  affidavit. 
395 Care  of  prisoner's    property;    procet^dings  on 

presentation  of  pai>ers. 
396... Care   of  prisoner's    property;    proceedings  on 

return  of  order. 
397.........  Care  of  prisoner's  proi)erty;  order  appointing 

trustee. 

398 Care  of  prisoner's  propertj';  removal  of  f  nistee. 

399 Care   of   prisoner's   properly;   distribution    of 

property. 


(a)  Section  120  of  the  Code,  relating  to  jail  in  New  York  cltv,  was  also 
repealed  by  the  Prison  Law  and  transferred  to  section  420  thereof. — Ed. 
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2229  400 Care  of  prisoner's  property;  property  to  be 

delivered  to  prisoner  on  discnarge. 

2230  401 Gore   of  prisoner's   property;  application  of 

article. 

PUBLIC  OFFICERS  LAW 

061  pt.  66 Persons  having  custody  of  papers  in  publio 

office  to  search  files  and  make  transcripts. 
2471-a  80.... Delivery  of  public  books  and  papers. 

3280  pt,  67 Fees  of  public  officers. 

3281  67 Fees  of  public  officers. 

3282  67 Fees  of  public  officers. 

3286  70 Accounting  for  fees  generally. 

3280                  60 Fee  for  administering  certain  official  oaths  pro- 
hibited. 
3201                  68 Allowance  of  additional  fees  and  expenses. 

STATE  FINANCE  LAW 

20  pt.  46 Expense  of  printing  calendars  for  appellate 

division  to  be  state  charge. 

30  pt.  46... Expense  of  certain  court  notices  to  be  state 

charge. 

226  pt.  46 Expense  of  publication  of  terms  of  appellate 

division  to  be  state  charge. 

233  pt.  46 Expense  of  publication  of  terms  of  supreme 

court  to  be  state  charge. 

744  pt,  4 Comptroller's  supervision  of  funds  paid  into 

court. 

3205  46 Comptroller  to  audit  and  pay  certain  fees  and 

charges. 
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CONSXITUXION 

OF 

THE  STATE   OF   NEW   YORK 

ADOPTED   NOVEMBER   6,    1894. 


PREAMBLE. 

We,  the  people  of  the  State  of  New  York,  grateful  to  Almighty 
God  for  our  freedom,  in  order  to  secure  its  blessings,  do  estabUsh 
this  ConstitutioQ. 

ARTICLE    FIRST. 

Bee    1.  Penons  not  to  be  dlsfnnchisGd. 

2.  Trial  by  Jury. 

3.  Freedom  of  worship;  religious  Ifberty. 

4.  Habeas  corpus. 

0.  BxeesalTe  bail  and  flaes. 
e.  BlU  of  rights. 

7.  Compensation   tor  taking  prlTnto   property;   private   roads;    drainage 

of  agricultural  lands. 

8.  Freedom  of  speech  and  prpss;  criminal  prosocntions  for  libel. 

9.  Right  to  assemble  and  petition;  divorces;  lotteries,   pool-selling  and 

gambling,  laws  to  prevent. 

10.  Escheats. 

11.  Feudal  tenures  abolished. 

12.  Allodial  tenures. 

13.  Zieases  of  agricultural  lands. 

14.  Pines  and  quarter-sales  abolished. 

15.  Purchase  of  lands  from  Indians. 

16.  Common  law  and  arts  of  the  colonial  and  state  legislatures. 

17.  Grants  of  land  made  by  the  king  of  Great  Britain  since  177!S;  prior 

grants. 
It.  DamagM  for  Injuries  eaoslng  death. 

I  1.  Persona  not  to  be  disfrancblsed. 

Xo  member  of  this  State  shall  be  disfranchised,  or  deprived  of 
SDT  of  the  rights  or  privileges  secured  to  any  citizen  thereof, 
nniesB  by  the  law  of  the  land,  or  the  judgment  of  his  peers. 

Const    1846,  art.  I,  S  1. 

g  2.  Trial  by  Jury. 

The  trial  by  jury  in  all  cases  in  which  it  has  been  heretofore 
used  shall  remain  inviolate  forever;  but  a  jury  trial  may  b(- 
waived  by  the  parties  in  all  civil  eases  in  the  manner  to  be  pre- 
scribed by  law. 

OoMt.    IMA,  art.  I,  i  2. 
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§§3-7  CONSTITUTION  OF  NEW  YORK.  Abt.I 

I  3.  Freedom  of  ^woraliip;  rellslovM  liberty. 

The  free  exercise  and  enjoyment  of  religious  profession  and 
worship,  without  discrimination  or  preference,  shall  forever  b« 
allowed  in  this  State  to  all  mankind;  and  no  person  shall  be  ren- 
dered incompetent  to  be  a  witness  on  account  of  hift  opinions 
on  matters  of  religious  belief;  but  the  liberty  of  conscience 
hereby  secured  shall  not  be  so  construed  as  to  excuse  acts  of 
Kcentiousness,  or  justify  practices  inconsistent  with  the  peace 
or  safety  of  this  State. 

Const.    1846,  art.  I,  |  3. 

i  4.  Habeas  corpus. 

The  privilege  of  the  writ  of  habeas-  corpus*  shall  not  be  sus- 
pended, unless  when,  in  cases  of  rebellion  or  tovasion,  the  public 
safety  may  require  its  suspension. 

Const.    1846,  srt.  I,  |  4. 

I  6.  E3xce««lve  ball  and  flne*. 

Excessive  bail  shall  not  be  required  nor  excessive  fines  im- 
posed, nor  shall  cruel  and  unusual  punishments  be  inflicted,  nor 
shall  witnesses  be  unreasonably  detained. 

Const.    1846,  art.  I,  S  6. 

I  6.  Bill  of  rl«bt«. 

No  person  eihall  be  held  to  answer  for  a  capital  or  otherwise 
infamous  crime  (except  in  cases  of  impeachment,  and  in  cases 
of  militia  when  in  actual  service,  and  the  land  and  naval  forces 
in  time  of  war,  or  which  this  State  may  keep  with  the  consent 
of  Congress  in  time  of  peace,  and  in  cases  of  petit  larceny,  under 
the  regulation  of  the  Legislature),  unless  on  presentment  or  in« 
dictment  of  a  grand  jury,  and  in  any  trial  in  any  court  whatever 
the  party  accused  shall  be  allowed  to  appear  and  defend  in  pe-r- 
son  and  with  counsel  as  in  civil  actions.  No  person  shall  be 
subject  to  be  twice  put  in  jeopardy  for  the  same  offense;  nor  shall 
he  be  compelled  in  any  criminal  case  to  be  a  witness  against  him- 
self; nor  be  deprived  of  life,  liberty  or  property  without  due 
process  of  law;  nor  shall  private  property  be  taken  for  public 
use,  without  just  compensation. 

Const.    1846,  art.  I,  %  6. 

S  7.  Compensation  for  talclnir  prlTate  propertTi  priTate 
road* I  drainage  of  airrlcnltnral  land*. 

When  private  property  shall  bo  taken  for  any  public  use,  the 
compensation  to  be  made  therefor,  when  such  compensation  is 
not  made  by  the  State,  shall  be  ascertained  by  a  jury,  or  by  not 
less  than  three  commissioners  appointed  by  a  court  of  record, 
as  shall  be  pescribed  by  law.  Private  roads  may  be  opened  in 
the  manner  to  be  presorihod  by  law;  but  in  every  case  the  neces- 
sity of  the  road  and  the  amount  of  all  damaffe  to  be  sustained 
by  the  opening?  thereof  shall  be  first  determined  by  a  jury  of 
freeholders,  and  such  amount,  together  with  the  expenses  of  the 
proceeding,  shall  be  paid  by  the  person  to  be  benefited.  General 
laws  may  be  passed  permitting  the  owners  or  occupants  of  agri- 
cultural lands  to  construct  and  maintain  for  the  dntinage  thereof, 
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neceseary  drains^  ditches  and  dykes  npon  the  lands  of  others, 
under  proper  restrictions  and   with  just  compenaatioD,   but  no 
apeciaJ  laws  shall  be  enacted  for  such  purposes. 
Oonst.    1846.  art.  I,  |  7. 

I  8.  Freedom  of  speech  and  press;  criminal  prosecn- 
tlona  for  libel. 

I^rery  citizen  may  freelj  speak,  write  and  publish  his  senti- 
ments on  all  subjects,  being  responsible  for  the  abuse  of  that 
right;  and  no  law  shall  be  passed  to  restrain  or  abridge  the 
liberty  of  speech  or  of  the  press.  In  all  criminal  prosecutions 
or  indictments  for  Kb^s,  the  truth  may  be  given  in  eridence  to 
the  jury;  and  if  it  riiall  appear  to  the  jury  that  the  matter 
chariged  as  libelous  is  true,  and  was  published  with  good  motives 
and  for  justifiable  ends,  the  parljy  shall  be  acquitted;  and  the 
jnry  shall  have  the  right  to  determine  the  law  and  the  fact. 

Coast.    1846.  art.  I,  |  8. 

I  ••  Rlirht  to  asaemble  and  petition |  divorces |  lotteries, 
pool-aelllnff  and  cambllnflTr  laws  to  prevent. 

No  law  shaU  be  passed  abridging  the  right  of  the  people  peace- 
ably to  assemble  and  to  petiliion  the  government,  or  any  de- 
partmant  thereof;  nor  shall  any  divorce  be  granted  otherwise  than 
by  due  judicial  proceedings;  nor  shall  any  lottery  or  the  sale  of 
lottery  tickets,  pool-selMng,  book-making,  or  any  other  kind  of 
gambiiii^  hereafter  be  authorized  or  allowed  within  this  State; 
snd  tlie  Legislature  shall  pas»  appropriate  laws  to  prevent  offenses 
against  any  of  the  provisions  of  tiiis  section. 

Const.    1846.  art.  I,  |  10. 

I  lO.  Bscbeats. 

The  people  of  this  State,  in  their  right  of  sovereignty,  are 
deemed  to  possess  the  original  and  ultimate  property  in  and  to 
all  lands  within  the  jurisdiction  of  the  State;  and  all  lands  the 
title  to  which  shall  fail,  from  a  defect  of  heirs,  shall  revert,  or 
escheat  to  the  people. 

Qmst.    1846,  art.  1,  §  11. 

I  11.  Feudal  tennres  aboUsbed. 

All  feudal  tenures  of  every  description,  with  a)l  their  incidents, 
are  declared  to  be  abolished,  saving  however,  all  rents  and  ser- 
vices certain  which  at  any  time  heretofore  have  been  lawfully 
created  or  reserved. 

Const.  »t84«,  art.  I,  f  12. 

I  IS.  Allodial  tennres. 

All  lands  within  this  State  are  declared  to  be  allodial,  so  that, 
subject  only  to  the  liability  to  escheat,  the  entire  snd  absokite 
property  is  vested  in  the  owners,  according  to  the  nature  of  their 
respeetlTe  estates. 

Const.    1846,  art.  I,  |  13. 

I  IS.  I«eases  of  agrrlcnltnral  lands. 

No  lease  or  grant  of  agricultural  land,  for  a  longer  period  than 
twdre  years,  hereafter  made,  in  which  shall  be  reserved  any  rent 
or  service  of  any  kind,  shall  be  valid. 

Const.    1846,  art.  I,  i  14. 
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I  14.  Plsea  and  qa«rter->«ale«  abolished. 

All  fines,  quarter-sales  or  other  like  restraints  upon  alienation, 
reserved  in  any  grant  of  land  hereafter  to  be  made,  shall  be  rold. 

CoMt.    1846,  art.  I,  S  16. 

I  15.  PnrcliaKe   of  landa  of  Indian*. 

No  purchase  or  contract  for  the  sale  of  lands  in  this  Scate, 
made  since  the  fourteenth  day  of  October,  one  thousand  seven 
hundred  and  seventy-five;  or  which  may  hereafter  be  made,  of, 
or  with  the  Indiana,  shall  be  valid,  unless  made  under  the  author- 
ity, and  with  the  consent  of  the  Legislature. 

Ck>nBt.    1846,  art.  I,  i  16. 

I  16.  Common  lavr  and  acts  of  the  colonial  and  state 
leffislatnrea. 

Such  parts  of  the  common  law,  and  of  the  acts  of  the  Legis- 
lature of  the  colony  of  New  York,  as  together  did  form  the  law 
of  the  said  colony,  on  the  nineteenth  day  of  April,  one  thousand 
seven  hundred  and  seventy-five,  and  the  resolutions  of  the  Con- 
gress of  the  said  colony,  and  of  the  convention  of  the  State  of 
New  York,  in  force  on  the  tw^entieth  day  of  April,  one  thousand 
seven  hunch-ed  and  seventy-seven,  which  have  not  since  expired, 
or  been  repealed  or  altered;  and  such  acts  of  the  Legislature 
of  this  State  as  are  now  in  force,  «hall  be  and  continae  the  law 
of  this  State,  subject  to  such  alterations  as  the  Legislature  shall 
make  concerning  the  same.  But  all  such  parts  of  the  common 
law,  and  such  of  the  said  acts,  ^or  parts  thereof,  as  are  repugnant 
to  this  Constitution,  are  hereby  abrogated. 

Const.    1846.  art.  I,  8  17. 

I  17.  Grants  of  land  made  by  tlie  klnff  of  Great  llritnin 
since  177S|  prior  isrrants. 

All  grants  of  land  within  this  State,  made  by  the  king  of 
Great  Britain,  or  persons  acting  under  his  authority,  after  the 
fourteenth  day  of  October,  one  thousand  seven  hundred  and  .sev- 
enty-five, shall  be  null  and  void;  but  nothing  contained  In  (his 
ConstitutioiT  shall  affect  any  grants  of  laud  within  this  State, 
made  by  the  authority  of  the  said  king  or  his  predecessors,  or  shall 
annul  any  charters  to  bodies  politic  and  corporate,  by  him  or 
them  made,  before  that  day;  or  shaH  affect  any  such  grants  or 
charters  since  made  by  this  State,  oj  by  persons  acting  under  its 
authority;  or  shall  impair  the  obligation  of  any  debts  contracted 
by  the  State,  or  individuals,  or  bo<Kes  corporate,  or  any  other 
rights  of  property,  or  any  suits,  actions,  rights  of  action,  or  other 
proceedings  in  courts  of  justice. 

Const.    1846.  art.  T,  S  18. 

I  18.  Damagres  for  injuries  oanslngr  death. 

The  right  of  action  now  existing  to  recover  damages  for  in- 
juries resulting  in  death,  shall  never  be  abrogated;  and  the 
amount  recoverable  shall  not  be  subject  to  any  statutory  limita- 
tion. 

New. 
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ARTICLB   SE3CO!fD. 

■ee.    1.  Qnallfiettton  of  Toten. 

S.  PefaoDB  ezetnded  from  rlKbt  of  suffrage. 

5.  Certain  occapatloas  aod  conditions  not  to  sffect  residence. 
4.  Bssistratlon  and  election  laws  to  be  passed. 

6.  Uaaxicr  of  voting. 

6.  Registration  and  election  boards  to  be  non-partisan,  except  at  town 
and  Tillage  elections. 


I  1.  Q^-nsillfleatioii  off  votem. 

Erery  male  citizen  of  the  age  of  twenty -one  years,  who  shall 
hare  been  a  citizen  for  ninety  days,  and  an  inhabitant  of  this 
State  one  year  next  preceding  an  election,  and  for  the  last  four 
months  a  resident  of  the  connty,  and  for  the  last  thirty  day»  a 
resident  of  the  election  district  in  which  he  may  offer  his  vote. 
shall  be  entitled  to  vote  at  such  election  in  the  election  district 
of  which  he  shall  at  the  time  he  a  resident,  and  not  elsewhere, 
for  all  officers  that  now  are  or  hereafter  may  be  elective  by  the 
people,  and  upon  all  questions  which  may  bo  snbnritted  to  the 
vote  of  the  people,  provided  that  in  time  of  war  no  elector  in 
the  actual  military  service  of  the  State,  or  of  the  United  States, 
in  the  army  or  navy  thereof,  shnH  be  deprived  of  his  vote  by 
reason  of  his  absence  from  such  election  district;  and  the  Legis- 
latnre  shall  have  power  to  provide  the  manner  in  which  and  the 
time  and  place  at  which  such  absent  electors  may  vote,  and  for 
the  return  and  canvass  of  their  votes  In  the  election  district  in 
which  they  respectively  reside. 

Ooo0t.    1846,  art.  II,  i  1. 


I  It*  Peraoss  exelvded  from  the  rfirbt  of  (sulfraflre. 

No  person  who  shall  receive,  accept,  or  offer  to  receive,  or  pay, 
offer  or  promise  to  pay,  contribtite,  offer  or  promise  to  contribute 
to  another,  to  be  paid  or  used,  any  money  or  other  valuable  thing 
as  a  eompenEation  or  reward  for  the  giving  or  withholding  a 
vote  at  an  election,  or  who  »haU  make  any  prsmise  to  influence 
the  giving  or  withholding  any  such  vote,  or  who  shall  make  or 
become  directly  or  indirectly  interested  in  any  bet  or  wager  de- 
pending apoq  the  result  of  any  election,  shaU  vote  at  such  elec- 
tion; and  upon  challenge  for  such  cause,  the  person  so  chal- 
lenged, before  the  officers  authorized  for  that  purpose  srhali  re- 
ceive his  vote,  shall  sw^ear  or  affirm  before  such  officers  that  he 
has  not  received  or  offered,  does  not  expect  to  receive,  has  not 
paid,  offered  or  promised  to  pay,  contributed,  offered  or  promised 
to  contribute  to  another,  to  be  paid  or  used,  any  money  or  other 
valuable  thing  as  a  compensation  or  reward  for  the  giving  or 
withholding  a  vote  at  such  election,  and  has  not  made  any 
promise  to  influence  the  giving  or  withholding  of  apy  such  vote, 
nor  made  or  become  directly  or  indirectly  interested  in  any  bet 
or  wager  depending  upon  the  result  of  such  election.  The  Legis- 
lature shall  enact  laws  excluding'  from  the  right  of  suffrage  all 
persons  convicted  of  bribery  or  of  any  infamous  crime. 

Const.    ISM,  art.  II,  f  2. 
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I  3.  Certain  oecnpations  and  conditions  not  to  affect 
residence. 

For  the  purpose  of  voting,  no  person  shall  be  defemed  to  have 
gained  or  lost  a  residence,  by  reason  of  his  presence  or  absence, 
while  employed  in  the  service  of  the  United  States;  nor  while 
engaged  in  the  navigation  of  the  waters  of  this  State,  or  of  the 
United  States,  or  of  the  high  seas;  nor  while  a  student  of  any 
seminary  of  learning;  nor  while  kept  at  any  almshouse,  or  other 
asylum,  or  institution  wholly  or  partly  supported  at  public  ex- 
pense or  by  charity;  nor  while  confined  in  any  public  prison. 

Const.    1846,  art.  II,  S  8. 

i  4.  Registration  and  election  Infrs  to  be  passed. 

Laws  shall  be  made  for  ascertaining,  by  proper  proofs,  the 
citizens  who  shaH  be  entitled  to  the  right  of  suffrage  hereby  es- 
tablished, and  for  the  registration  of  voters;  winch  registration 
shall  be  completed  at  least  ten  days  before  each  election.  Such 
registration  shall  not  be  required  for  town  and  village  elections 
except  by  express  provision  of  law.  In  cities  and  villages  having 
five  thousand  inhabitants  or  more,  according  to  the  last  pre- 
ceding State  enumeration  of  inhabitants,  voters  shall  be  registered 
upon  personal  application  only;  but  voters  not  residing  in  such 
cities  or  villages  shaH  not  be  required  to  apply  in  person  for 
registration  at  the  first  meeting  of  the  officers  having  charge  of 
the  registry  of  voters. 

Const.    1846,  art.  II,  §  4. 

I  6.  Manner  of  votinflr. 

All  elections  by  the  citizens,  except  for  such  town  officers  as 
may  by  law  be  directed  to  be  otherwise  chosen,  shall  be  by  ballot, 
or  by  such  other  method  as  nmy  be  prescribed  by  law,  provided 
tthat  secrecy  in  voting  be  preserved. 

Const.    1846,  art.  II,  f  5. 

I  6.  Registration  and  election  boards  to  be  bi*]Mirtisan, 
except  at  town  and  villaare  elections. 

All  laws  creating,  regulating  or  affecting  boards  or  officers 
charged  with  the  duty  of  registering  voters,  or  of  distributing 
ballots  at  the  polls  to  voters,  or  of  receiving,  recording  or  count- 
ing votes  at  elections,  shall  secure  equal  representation  of  the 
two  political  parties  which,  at  the  general  election  next  preceding 
that  for  which  such  boards  or  officers  are  to  serve,  cast  the  high- 
est and  the  next  highest  number  of  votes.  All  such  boards  and 
officers  shall  be  appointed  or  elected  in  such  manner,  and  upon 
the  nomination  of  such  representatives  of  said  parties  respectively, 
as  the  Legislature  may  direct.  Existing  laws  on  this  subject 
shall  continue  until  the  Legislature  shall  otherwise  provide.  This 
section  shall  not  apply  to  town  meetings,  or  to  village  elections. 
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ARTICI4E:  THIRD. 
Bee.    1.  L^lsUitlve  powen. 

%,  Namber  and  temu  of  senators  and  assemblymen. 

S.  Senate  districts. 

4.  Bnnmerations  and  reapportionments. 

B.  Apportionment  of  assemblymen:  creation  of  assembly  dlstrlctt. 

flw  C6mpeasatlon  of  members. 

7.  OItH  appointments  of  members  Told. 

&  Persons  disqualified  from  beinff  members. 

9.  Time  of  elections. 

10.  Powers  of  each  boase. 

11.  Joamals;  open  sessions;  adjonmments. 

12.  Members  not  to  be  questioned  for  speeches. 

13.  Bills  may  originate  in  either  boose. 

14.  Bnactinff  clause  of  bills. 

15.  Manner  of  passing  bills. 

16.  Prlrate  and  local  bills  not  to  embrsce  more  than  one  subject. 

17.  ■xlsting'  law  made  applicable  to  be  inserted. 

18.  Cases  in  which  private  and  local  bills  shall  not  be  passed;   restrlo 

tlons  as  to  laws  aathorising  street  railroads. 

19.  PriTate  claims  not  to  be  audited  by  legislature. 
ao.  Two>thirds  blUs. 

SI.  Appropriation  bills. 

32.  Restrictions  as  to  provisions  In  the  appropriation  or  supply  bills. 

23.  Certain  sections  not  to  apply  to  commlulon  bills. 

24.  Tax  bins  to  state  tax  distinctly. 

95.  When  syes  and  nays  necessary;  three-fifths  to  constitute  quorum. 
28.  Boards  of  snpenrisors. 

27.  I4ftcal  legislative  powers. 

28.  Bxtra  compensation  prohibited. 

29.  Prison  labor;  contract  system  abolished. 

I  1.  IfeirlalA'tlve  poyrerm. 

The  legislative  power  of  this  State  shall  be  vested  in  the  Senate 
and  Aaaemhlj, 
Gooat.    1846,  art.  Ill,  |  1. 

I  2.  Ifnm1>er  and  terma  of  ■emaiorii  nnd  aaaemblytnen. 

The  Senate  shall  consist  of  fifty  members,  except  as  hereinafter 
proTided.  l^e  senators  elected  in  the  year  one  thoasand  eisrht 
hnndred  and  ninety-five  shall  hold  their  offices  for  throe  yenrs, 
and  their  saccessors  shall  be  chosen  for  two  years.  The  .-VKst^Tii- 
Uy  shall  consist  of  one  hnndred  and  fifty  members  who  »hall  be 
chosen  for  one  year. 

Ooiwt.    1846»  art.  Ill,  |  2. 

I  8.  Seajkte  distriets. 

The  State  shall  be  divided  into  fifty  districts  to  be  called  sen- 
ate districts,  each  of  which  shall  choose  one  senator.  The  dis- 
tricts shall  be  numbered  from  one  to  fifty,  inclusive. 

District  namber  one  (1)  shall  consist  of  the  counties  of  Suffolk 
and  Richmond. 

District  number  two  (2)  shall  consist  of  the  county  of  Queens. 

District  number  three  (3)  shall  consist  of  that  part  of  the 
comity  of  KinfCB  comprisinK  the  first,  second,  third,  fourth,  fifth 
and  slxttk  wards  of  the  city  of  Brooklyn. 

Disrtrict  number  four  ^^4)  shall  consist  of  that  part  of  the  county 
of  Kings  comprising  the  seventh,  thirteenth,  nineteenth  and 
twenty-first  wards  of  the  city  of  Brooklyn 

DIsOTCt  number  fire  (5)  shall  consist  of  that  part  of  the  county 
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of  Kings  comprising  the  eighth,  tenth,  twelfth  and  thirtieth  wards 
of  the  city  of  Brooklyn,  and  the  ward  of  the  city  of  Brooklyn 
which  was*  formerly  tne  town  of  Graveseud. 

IMstrict  number  six  (6)  shall  con-sist  of  that  part  of  the  county 
of  Kings  comprising  the  ninth,  elcTcnth,  twentieth  and  twenty- 
second  wards  of  the  city  of  Brooklyn. 

District  number  seven  (7)  shall  consist  of  that  part  of  the 
county  of  Kings  comprising  the  fourteenth,  fifteenth,  sirteenth 
and  seventeenth  wards  of  the  city  of  Brooklyn. 

District  number  eight  (8)  shall  consiirt  of  that  part  of  the  county 
of  Kings  comprising  the  twenty-third,  twenty-fourth,  twenty- 
fifth  and  twenty-ninth  wards  of  the  city  of  Brooklyn,  and  the 
town  of  Flatlands. 

District  number  nine  (9)  shall  consist  of  that  part  of  the  county 
of  Kings  comprising  the  eighteenth,  twenty-sixth,  twenty-sev- 
enth and  twenty-eighth  wards  of  the  city  of  Brooklyn. 

District  number  ten  (10)  shaH  consist  of  that  part  of  the  county 
of  New  York  w^ithin  and  bounded  by  a  line  beginning  at  Canal 
street  and  the  Hudfton  river,  and  running  thence  along  Canal 
street,  Hudson  street,  Dominlck  street,  Varick  street,  Broome 
street,  Sullivan  street.  Spring  street  Broadway,  Canal  street, 
the  Bowery,  Division  street,  Grand  street  and  Jackson  street,  to 
the  Ea»t  river  and  thence  around  the  southern  end  of  Manhattan 
island,  to  the  place  of  beginning,  and  also  Governor's,  Bedloe's 
and  Ellis  islands. 

District  number  eleven  (11)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  ten,  and  within 
and  bounded  by  a  line  beginning  at  the  junction  of  Broadway  and 
Canal  street,  and  running  thence  along  Broadway,  Fourth  street, 
the  Bowery  and  Third  avenue,  St.  Mark's  place.  Avenue  A, 
Seventh  street.  Avenue  B,  Clinton  street,  Bivlngton  street,  Nor- 
folk street,  Division  street.  Bowery  and  Canal  street,  to  the 
place  of  beginning. 

District  number  twelve  (12)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  districts  numbers  ten  and 
Pleven  and  within  and  bounded  by  a  line  beginning  at  Jackson 
street  and  the  Enst  river,  and  running  thence  through  Jackson 
street.  Grand  street.  Division  street.  Norfolk  street,  Rivington 
street,  (Clinton  street.  Avenue  B,  Seventh  street,  Avenue  A, 
St.  Mark's  place.  Third  avenue,  Bast  Fourteenth  street  to  the 
East  river,  and  along  the  East  river,  to  the  place  of  beginning. 

District  number  thirteen  (13)  shall  consist  of  that  part  of  the 
county  ol  New  York  lying  north  of  district  number  ten,  and 
within  and  bounded  by  a  line  boginninfr  at  the  Hudson  river  at 
the  foot  of  Canal  street,  and  running  thence  along  Canal  street, 
Hudson  street,  Dominick  street,  Varick  street,  Broome  street, 
Sullivan  street.  Spring  street,  Broadway,  Fourth  street,  the  Bow- 
ery and  Third  avenue,  Fourteenth  street.  Sixth  avenue.  West 
Fifteenth  street.  Seventh  avenue,  West  Nineteenth  street.  Eighth 
avenue.  West  Twentieth  street,  and  the  Hudson  river,  to  the 
place  of  beginning. 

District  number  fourteen  (14)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  districts  numbers  twelve  and 
thirteen,  and  within  and  bounded  by  a  line  beginning  at  fiUist 
Fourteenth  street  and  the  East  river,  and  running  thence  along 
East  Fourteenth  street.  Irving  place,  East  Nineteenth  street, 
Third  avenu»^  Bast  Twenty-third  street,  Lexington  •aveaue,  Sast 
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Fifty-third  street,  Third  arenne,  East  Fifty-second  street,  and 
the  East  river,  to  the  place  of  beginninir. 

District  numbe^r  fifteen  (15)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  thirteen,  and 
within  and  bounded  by  a  line  beginning  at  the  junction  of  West 
Fourteenth  street  and  Sixth  avenue,  and  running  thence  along 
Sixth  avenue.  West  Fifteenth  street.  Seventh  avenue,  West  For- 
tieth street.  Eighth  avenue,  and  the  transverse  road  across  Cen- 
tral park  to  Ninetynieventb  street,  Fifth  avenue,  East  Ninety- 
sixth  street,  Lexington  avenue.  East  Twenty -third  street.  Third 
avenue.  East  Nineteenth  street,  Irving  place  and  Fourteenth 
street,  to  the  place  of  beginning. 

District  number  sixteen  (16)  shall  consist  of  that  part  of  the 
coonty  of  New  York  lying  north  of  district  number  thirteen,  and 
within  and  bounded  by  a  line  beginning  at  Seventh  avenue  and 
West  Nineteenth  street,  and  running  thewce  along  West  Nine- 
teenth street.  Eighth  avenue,  West  Twentieth  street,  the  Hudson 
river.  West  Forty-sixth  street.  Tenth  avenue,  West  Forty-third 
street.  Eighth  avenue,  West  Fortieth  street  and  Seventh  avenue, 
to  the  place  of  beginning. 

District  number  seventeen  (17)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  sixteen,  and 
within  and  bounded  by  a  line  beginning  at  the  junction  of  Eighth 
avenue  and  West  Forty-third  street,  and  running  thence  along 
Weat  Forty-third  street.  Tenth  avenue,  West  Forty-sixth  street, 
the  Hudson  river.  West  Eighty-ninth  street,  Tenth  or  Amsterdam 
avenue.  West  Eighty-sixth  street.  Ninth  or  Columbus  avenue, 
West   Eighty-first   street   and   Eighth   avenue,   to  the   place    of 

begianincT* 

District  number  eighteen  (18)  shall  consist  of  that  part  of  the 
coanty  of  New  York  lying  north  of  district  number  fourteen,  and 
within  and  bounded  by  a  line  beginning  at  the  junction  of  Bast 
Fifty-second  street  and  the  Blast  river,  and  running  thence  along 
East  Fifty-second  street.  Third  avenue.  East  Fifty-third  street, 
I^exlugton  avenue.  East  Eighty-fourth  street.  Second  avenue, 
East  Eighty-third  street  and  the  East  river,  to  the  place  of  be- 
guming;  and  also  Black weU*s  island. 

District  number  nineteen  (19)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  seventeen, 
and  within  and  bounded  by  a  line  beginning  at  West  Blighty- 
ninth  street  and  the  Hudson  river,  and  running  thence  along  the 
Hudson  river  and  Spuyten  Duyvil  creek  around  the  northern  end 
of  Manhattan  island;  thence  southerly  along  the  Harlem  river  to 
the  north  end  of  Fifth  avenue;  thence  along  Fifth  avenue.  Bast 
One  Hundred  and  Twenty-ninth  street,  Fourth  or  Park  avenue, 
East  One  Hundred  and  Tenth  street,  Fifth  avenue,  to  trans- 
verse road  across  Central  park  at  Ninety-seventh  street,  Eighth 
avenue.  West  Eighty-first  street.  Ninth  or  Columbus  avenue. 
West  Eighty-sixth  street.  Tenth  or  Amsterdam  avenue  and  West 
Eighty-ninth  street,  to  the  place  of  beginning. 

Diatrict  number  twenty  (20)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  districts  numbers  eighteen 
and  fifteen,  and  within  and  bounded  by  a  line  beginning  at  East 
Eighty-third  street  and  the  Bast  river,  running  thence  through 
East  Eighty-third  street,  Second  avenue.  Bast  Kighty-fourth 
street,  Lexington  avenue,  East  Ninety-sixth  street.  Fifth  avenue, 
One  Hundred  and  Tenth  street,  Fourth   or  Park  avenue, 
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Bast  One  Hundred  and  Nineteenth  street  to  the  Harlem  river, 
and  along  the  Harlem  and  East  rivers,  to  the  place  of  beginning; 
and  also  Randall's  island  and  Ward's  island. 

All  the  above  districts  in  the  comity  of  New  York  bounded  upon 
or  along  the  boundary  waters  of  the  county,  shall  he  deemed  to 
extend  to  the  county  line. 

District  number  twenty-one  (21)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  districts  numl)er9  nineteen 
and  twenty,  within  and  bounded  by  n  line  beginning  at  East  One 
Hundred  and  Nineteenth  street  and  the  Harlem  river,  and  running 
thence  aloug  East  One  Hundred  and  Nineteenth  street.  Fourth 
or  Park  nvenue,  One  Hnndrod  and  Twenty-Ninth  street,  F^ifth 
nvenue  and  the  Harlem  river  to  the  place  of  beginning;  and  all 
that  part  of  the  county  of  New  York  not  hereinbefore  described. 

District  number  twenty-two  (22)  shall  consist  of  the  county  of 
W^estch  ester. 

District  number  twenty-three  (23)  shnll  consist  of  the  counties 
of  Orange  and  Rockland. 

District  number  twenty-four  (24)  shall  consist  of  the  counties 
of  Dutchess,   Columbia  and  Putnam. 

District  number  twenty-five  {2f>)  shall  consist  of  the  counties  of 
Ulster  and  Greene. 

District  number  twenty-six  (2(»)  shall  consist  of  the  connties  of 
Delaware,   Chenango  and  Sullivan. 

District  number  twenty-seven  (27)  shall  consist  of  the  counties 
of  Montgomery,   Fulton,  Hamilton   and   Schoharie. 

District  number  twenty-eight  (28)  shall  consist  of  the  counties 
of  Saratoga,  Schenectady  and  Washington. 

District  number  twenty-nine  (29)  shall  consist  of  the  county  of 
Albany. 

District  number  thirty  (30)  shall  consist  of  the  county  of  Rens- 
selaer. 

District  number  thirty-one  (31)  shall  consist  of  the  counties  of 
Clinton,  Essex  and  Warren. 

District  number  thirty-two  (32)  shall  consist  of  the  counties  of 
St.  Lawrence  and  Franklin. 

District  number  thirty-three  (3.'*)  shall  consist  of  the  counties 
of  Otsego  and  Herkinier. 

District  number  thirty-four  (34)  shall  consist  of  the  county  of 
Oneida. 

District  number  thirty-five  (So)  shall  consist  of  the  connties  of 
Jefferson  and  Lewis. 

District  number  thirty-six  (.3(;)  shall  consist  of  the  county  of 
Onondaga. 

District  number  thirty-seven  (.37)  shall  consist  of  the  counties 
of  Oswego  and  Madison. 

District  number  thirty-eight  (3K)  shall  consist  of  the  countieB 
of  Broome,  Cortland  and  Tioga. 

District  number  thirty-nine  <3J0  shall  consist  of  the  counties  of 
Cayuga  and  Seneca. 

District  number  forty  (40)  shall  consist  of  the  counties  of 
Chemung,  Tompkins  and  Schuyler. 

District  number  forty-one  (41)  shall  consist  of  the  connties  of 
Steuben  and  Yates. 

District  number  forty-two  (42)  shall  consist  of  thi>  counties  of 
Ontario  and  Wayne. 

District  number  forty-three  (43)  shall  consist  of  that  part  of  th€ 
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county  of  Monroe  comprising  the  towns  of  Brighton,  Henrietta, 
Irondeqnoit,  Mendon,  Penfield,  Perinton,  Pittsford,  Rush  and 
Webster,  and  the  fonrth,  sixth,  seventh,  eighth,  twelfth,  thir- 
teenth, foorteenth,  sixteenth,  seventeenth  and  eighteenth  wards 
of  the  city  of  Rochester,  as  at  present  constituted. 

District  number  forty-four  (44)  shall  consist  of  that  part  of  the 
county  of  Monroe  comprising  the  towns  of  Chili,  Clarkson,  Gates, 
Greece^  Hamlin,  Ogden,  Parma,  Riga,  Sweden  and  Wheatlnnd, 
and  the  first,  second^  third,  fifth,  ninth,  tenth,  eleventh,  fifteenth, 
nineteenth  and  twentieth  wards  of  the  city  of  Rochester,  as  at 
present  €;onstituted. 

District  number  forty-five  (45)  shall  consist  of  tlie  counties  of 
Niagara,  Genesee  and  Orleans. 

District  number  forty-six  (46)  shall  consist  of  the  connties  of 
Allegany,   Livingston  and  Wyoming. 

District  number  forty- seven  (47)  shall  consist  of  that  part  of 
the  county  of  Erie  comprising  the  first,  second,  third,  sixth,  fif- 
teenth, nineteenth,  twentieth,  twenty-first,  twenty-second,  twenty- 
third  and  twenty-fourth  wards  of  the  city  of  Buffalo,  as  at  present 
constituted. 

District  number  forty-eight  (48)  shall  consist  of  that  part  of 
the  county  of  Erie  comprising  the  fourth,  fifth,  seventh,  eighth. 
ninth,  tenth,  eleventh,  twelfth,  thirteenth,  fourteenth  and  six- 
teenth wards  of  the  city  of  Buffalo,  as  at  present  constituted. 

District  number  forty-nine  (49)  shall  consist  of  that  part  of  the 
county  of  Erie  comprising  the  seventeenth,  eighteenth  and  twenty- 
fifth  wards  of  the  city  of  Buffalo,  as  at  present  constituted;  and 
all  the  remainder  of  the  said  county  of  Erie  not  hereinbefore 
described. 

District  number  fifty  (50)  shall  consist  of  the  counties  of  Chau- 
tauqua and  Cattaraugus. 

GoDSt.     1S46,  art.  Ill,  8  3. 

I  4«  BSnvmeratioiiS  and  reapportionmemta. 

An  enumeration  of  the  inhabitants  of  the  State  shall  be  taken 
nnder  the  direction  of  the  Secretary  of  State,  during  the  months 
of  May  and  June,  in  the  year  one  thousand  nine  hundred  and  five. 
and  in  the  same  noonths  every  tenth  year  thereafter;  nnd  the  said 
districts  shall  be  so  altered  by  the  Legislature  at  the  first  ropulnr 
session  after  the  return  of  every  enumeration,  that  each  senate 
district  shall  contain  as  nearly  as  may  be  an  eqnnl  number  of 
inhabitants,  excluding  aliens,  and  be  in  as  compact  form  an  prr.c- 
ticabie,  and  shall  remain  unaltered  until  the  retnrn  of  another 
enumeration,  and  shall  at  all  times  consist  of  oontignous  ter- 
ritory, and  no  county  shall  be  divided  in  the  formation  of  a  senate 
district  except  to  make  two  or  more  senate  districts  wholly  in 
su^  county.  No  town,  and  no  block  in  a  city  inclosed  by  streets 
or  public  ways,  shall  be  divided  in  the  formation  of  senate  dis- 
tricts; nor  shall  any  district  contain  a  greater  excess  in  popula- 
tion over  an  adjoining  district  in  the  same  county,  than  the  popu- 
lation of  a  town  or  block  therein  adjoining  such  district,  (bounties, 
towns  or  blocks  which,  from  their  location,  may  be  included  in 
etUier  of  two  districts,  shall  be  so  placed  as  to  make  said  districts 
most  nearly  equal  in  number  of  inhabitants,  excluding;  aliens. 

No  county  shall  have  four  or  more  senators  unless  it  shall  have 
a  full  ratio  for  each  senator.  No  county  shall  have  more  than 
of  all  the  senators:  and  no  two  counties  or  the  territory 
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thereof  as  now  org^niBed,  which  are  adjoining  countiefl,  or  which 
are  separated  only  by  public  waters,  shall  hare  more  than  one- 
half  of  all  the  senators. 

The  ratio  for  apportioning  senators  shall  always  be  obtained  by 
dividing  the  number  of  inhabitants,  excluding  aliens,  by  fifty, 
and  the  Senate  shall  always  be  composed  of  fifty  members,  except 
that  if  any  county  having  three  or  more  senators  at  the  time  of 
nay  apportionment  shall  be  entitled  on  such  ratio  to  an  aaditional 
senator  or  senators^  such  additional  senator,  or  senators  riiall  be 
given  to  such  county  in  addition  to  the  fifty  senators,  and  the 
whole  number  of  senators  shall  be  increased  to  that  extent. 

Oonit..  1846,  art.  Ill,  |  4. 

S  6«  Apportionment  of  assemblynien)  creation  of  nssoBt- 
bly  dlntrlctB. 

The  members  of  the  assembly  shall  be  chosen  by  single  dis- 
tricts, and  shall  be  apportioned  by  the  Liegislature  at  the  first  regu- 
lar session  after  the  return  of  every  enumeration  among  the  sev- 
eral counties  of  the  State,  as  nearly  as  may  be  according  to  the 
number  of  their  respective  inhabitants,  excluding  aliens.  Every 
county  heretofore  established  and  separately  organized,  except 
the  county  of  Hamilton,  shall  always  be  entitled  to  one  member 
of  assembly,  and  no  county  shall  hereafter  be  erected  unless  its 
population  shall  entitle  it  to  a  member.  The  county  of  Hamilton 
shall  elect  with  the  county  of  Pulton,  until  the  population  of  the 
county  of  Hamilton  shall,  according  to  the  ratio,  entitle  ft  to  a 
member.  But  the  Legislature  may  abolish  the  said  county  of 
Hamilton  and  annex  the  territory  thereof  to  some  other  county  or 
counties. 

The  quotient  obtained  by  dividing  the  whole  number  of  inhab- 
itants of  the  State,  excluding  aliens,  by  the  number  of  members 
of  assembly,  shall  be  the  ratio  for  appointment,  which  shall  be 
made  as  follows:  One  member  of  assembly  shall  be  apportioned 
to  every  county,  including  Pulton  and  Hamilton  as  one  county, 
containing  less  than  the  ratio  and  one-half  over.  Two  members 
shall  be  apportioned  to  every  other  county.  The  remaining  mem- 
bers of  assembly  shall  l)e  apportioned  to  the  counties  having  more 
than  two  ratios  according  to  the  number  of  inhabitants,  exclud- 
ing aliens.  Members  apportioned  on  remainders  shall  be  appoiP- 
tioned  to  the  counties  having  the  highest  remainders  on  the  order 
thereof  respectively.  No  county  shall  have  more  members  of 
assembly  than  a  county  having  a  greater  number  of  inhabitants, 
excluding  aliens. 

Until  after  the  next  enumeration,  members  of  the  Assembly 
shall  be  apportioned  to  the  several  counties  as  follows:  Albany 
county,  four  members;  Allegany  county,  one  member;  Broome 
county,  two  members;  Cattaraugus  county,  two  members;  Oay- 
uga  county,  two  members;  Chautauqua  county,  two  membeiv; 
Chemung  county,  one  member:  Chenango  county,  one  member; 
Clinton  county,  one  member;  Columbia  county,  one  member;  Cort- 
land county,  one  member:  Delaware  county,  one  member;  Dutch- 
ess county,  two  members:  Krie  county,  eight  members;  Essex 
county,  one  member;  Franklin  county,  one  member;  Fnlton  and 
Hamilton  counties,  one  member;  (renesee  county,  one  member; 
Greene  county,  one  member;  Herkimer  county,  one  member; 
Jefferson  cornnty,  two  members;  Kings  county,  twenty-one  mem- 
bers; Lewis  county,  one  member;  Livingston  eountyi  one  mem- 
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ber;  Madison  county,  one  niember;  Monroe  county,  four  members: 
Montgomery  county,  one  member;  New  York  county,  thirty-five 
members;  Niagara  county,  two  members;  Oneida  county,  three 
members:  Onondaga  county,  four  members;  Ontario  county,  one 
member;  Orange  county,  two  members;  Orleans  county,  one  mem- 
ber; Oswego  county,  two  members;  Otsego  county,  one  member; 
Putnam  county,  one  member;  Queens  county,  three  members; 
Rensselaer  county,  three  members;  Richmond  county,  one  mem- 
ber; Rockland  county,  -one  member;  St.  Lawrence  coimty,  two 
members;  Saratoga  county,  one  mcmiber;  Schenectady  county,  one 
member;  Schoharie  county,  one  member:  Schuyler  county,  one 
member;  Seneca  county,  one  member;  Steuben  county,  two  mem- 
bers;  Suffolk  county,  two  members:  Sullivan  county,  one  mem- 
ber; Tioga  county,  one  member;  Tompkins  county,  one  member; 
Ulster  county,  two  members;  Warren  county,  one  member;  Wash- 
ington county,  one  member;  Wayne  county,  one  member;  West- 
chester county,  three  members;  Wyoming  county,  one  member, 
and  Yates  county,  one'  member. 

In  any  county  entitled  to  more  than  one  member,  the  board  of 
sbpervisors,  and  in  any  city  embracing  an  entire  county  and  hav- 
ing no  board  of  supervisors,  the  conwnon  council,  or  if  there  be 
none,  the  body  exercfeing  the  powers  of  a  common  council,  5?hall 
assemble  on  the  second  Tuesday  of  June,  one  thousand  eij?ht 
hundred  and  ninety-five,  and  at  such  times  »s  the  Legislature 
making  an  apportionment  shall  prescribe,  and  divide  such  coun- 
ties into  assembly  districts  as  nearly  equal  in  number  of  in- 
habitants, excluding  aliens,  as  Biay  be,  of  convenient  and  con- 
tiguous territory  in  as  compact  form  as  practicable,  each  of  which 
Bhall  be  wholly  within  a  senate  district  formed  under  the  same 
apportionment,  equal  to  the  number  of  members  of  assembly  to 
which  such  county  shall  be  entitled,  and  shall  cause  to  be  filed 
in  the  oflSce  of  the  Secretary  of  State  and  of  the  clerk  of  such 
eounty,  a  description  of  such  districts,  specifying  the  number  of 
each  district  and  of  the  inhabitants  thereof,  excluding  aliens, 
according  to  the  last  preceding  enumeration;  and  such  apportion- 
ment and  districts  shall  remain  Unaltered  until  anoth'cr  enumera- 
tion shall  be  made,  as  herein  provided;  but  said  division  of  the 
city  of  Brooklyn  and  the  county  of  Kings  to  be  made  on  th< 
second  Tuesday  of  June,  one  thousand  eight  hundred  and  ninety 
five,  shall  be  m-ade  by  the  common  council  of  the  said  city  am 
the  board  of  supervisors  of  said  county,  assembled  in  j(rtnt  sea 
lion.  In  counties  having  more  than  one  senate  district,  the  sam«. 
number  of  assembly  districts  shall  be  put  in  each  senate  district 
anleas  the  assembly  districts  cannot  be  evenly  divideii  among  thf 
senate  districts  of  ariv  county,  in  which  case  one  nwre  assenibl,' 
district  shall  be  put  In  the  senate  district  in  such  county  having 
the  largest,  or  one  less  assembly  district  shall  be  put  in  th«» 
senate  district  in  such  county  having  the  smallest  nnmlier  of  in- 
habitants, excluding  aliens,  as  the  case  may  require.  No  towh 
and  no  block  in  a  city  inclosed  by  streets  or  public  ways,  sliall  be 
divided  in  the  formation  of  assembly  districts,  nor  sliall  any  dis 
trict  contain  a  greater  excess  in  population  over  an  adjrHninij  din- 
trict  in  the  same  senate  district,  than  the  poimlation  of  a  towr, 
or  block  therein  adjoining  such  assembly  district.  Tonvns  or 
Mocks  which,  from  their  location,  may  be  inchided  in  either  of 
two  districts,  shall  be  so  placed  as  to  make  9n\{\  districts  moHt 
nearly  equal  in  number  of  inhabitants,  ex<'lu(liug  alieim;   but  in 
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the  division  of  cities  under  the  first  apportionment,  regard  shall 
be  had  to  the  number  of  inhabitants,  excluding  aliens,  of  the 
election  districts  according  to  the  State  enumeration  of  one  thou- 
sand eight  hundred  and  ninety-two,  so  far  as  may  be,  instead  of 
blocks.  Nothing  in  this  section  shall  prevent  the  diyiaion,  at  any 
time,  of  counties  and  towns,  and  the  erection  of  new  towns  by 
the  Legislature. 

An  apportionment  by  the  Legislature,  or  other  body,  shall  be 
subject  to  review  by  the  Supreme  Court,  at  the  suit  of  any  citizen, 
under  such  reasonable  regulations  as  the  Legislature  may  pre- 
scribe; and  any  court  before  which  a  cause  may  be  pending  in- 
volving an  apportionment,  shall  give  precedence  thereto  over  all 
other  causes  and  proceedings,  and  if  said  court  be  not  in  session 
it  shall  convene  promptly  for  the  disposition  of  the  same. 

Const.    1846,  art.  Ill,  <  6. 

S  6.  GompeiiB&tioii  of  membera. 

Each  member  of  the  Legislature  shall  receive  for  his  services  an 
annual  salary  of  one  thousand  five  hundred  dollars.  The  mem- 
bers of  either  house  shall  also  receive  the  sum  of  one  dollar  for 
every  ten  miles  they  shall  travel  in  going  to  and  returning  from^ 
their  place  of  meeting,  once  in  each  session,  on  the  most  usual 
route.  Senators,  when  the  Senate  alone  is  convened  in  extra- 
ordinary session,  or  wh/en  serving  as  members  of  the  court  for  the 
trial  of  impeachments,  and  such  members  of  the  Assembly,  not 
exceeding  nine  in  number,  as  shall  be  appointed  managers  of  an 
impeachment,  shall  receive  an  additional  allowance  of  ten  dollars 
a  day. 

GoDBt.    1846,  art.  UI.  |  6. 

{  T.  Civil  AppolniinentB  of  members  Trold. 

No  member  of  the  Legislature  shall  receive  any  civil  appoint- 
ment within  this  State,  or  the  Senate  of  the  United  States,  from 
the  Governor,  the  Governor  and  Senate,  or  from  the  Legislature, 
or  from  any  city  government,  during  the  time  for  which  he  shall 
have  been  elected;  and  all  such  appointments  and  all  votes  given 
for  any  such  member  for  any  such  office  or  appointment  shall  be 
void. 

Const.    1846,  art.  Ill,  §  7. 

i  8.  Persons  dliiqualllled  from  beluflr  members. 

No  person  shall  be  eligible  to  the  Legislature,  who  at  the  time 
of  his  election,  is,  or  within  one  hundred  days  previous  thereto 
has  been,  a  member  of  Congress,  a  civil  or  military  officer  under 
the  United  States,  or  an  officer  under  any  city  government.  And 
if  any  person  shall,  after  his  election  as  a  member  of  the  Legis- 
lature, be  elected  to  Congress,  or  appointed  to  any  office,  civil  or 
military,  xmder  the  government  of  the  United  States,  or  under 
any  city  government,  his  acceptance  thereof  shall  vacate  his  seat. 

Const.    1846,  art.  Ill,  j  8. 

S  O.  Time  of  eleciloma. 

The  elections  of  senators  and  members  of  assembly,  pursuant 
to  the  provisions  of  this  Constitution,  shall  be  held  on  the  Tues- 
day succeeding  the  first  Monday  of  November,  unleM  otherwise 
directed  by  the  Legislature. 

Coast   IBie,  art.  III,  I  9. 
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I  14k.  P^^rers  of  eaAla  boiuw. 

A  majority  of  each  house  shall  constitute  a  quorum  to  do  busi- 
aes9.  Bach  house  shall  determine  the  rules  of  its  own  proceed- 
ings* and  be  the  judge  of  the  elections,  returns  and  qualifications 
of  its  own  members;  shall  choose  its  own  officers;  and  the  Senate 
ihsll  choose  a  temporary  president  to  preside  in  case  of  the 
absence  or  impeachment  of  the  Lieutenant-Governor,  or  when  he 
ahaU  refuse  to  act  as  president,  or  shall  act  as  Governor. 

Cout.    Igi6,  art.  HI,  fi  10. 

I  11.  JovrnalB)  open  nesiiloiiii)  adJournmentB. 

Each  house  shall  keep  a  journal  of  its  proceedings,  and  publish 
the  same,  except  such  parts  as  may  require  secrecy.  The  doors 
of  each  house  shall  be  kept  open,  except  when  the  public  welfare 
ihall  require  secrecy.  Neither  house  shall,  without  the  consent 
of  the  other,  adjourn  for  more  than  two  days. 

Court.    18M,  art.  UI,  |  11. 

i  12.  Henbers   not  to  be   qvestlomed   for  iipeecbea. 

For  any  speech  or  debate  in  either  house  of  the  Legislature,  the 
OKinbers  shall  not  be  questioned  in  any  other  place. 
Cant    1846,  art.  III.  <  12. 

I  13.  Bills  may  originate  in  eitlier  bonse. 

Any  bOl  may  originate  in  either  house  of  the  Legislature,  and 
all  Mils  passed  by  one  house  may  be  amended  by  the  other. 

Coast    1846,  art.  Ill,  <  13. 

i  14.  Enactiiiar  elanse  of  bills. 

Tbe  enacting  clause  of  all  bills  shall  be  "  The  People  of  the 
State  of  New  York,  represented  in  Senate  and  Assembly,  do  enact 
as  follows,"  and  no  law  shall  be  enacted  except  by  bill. 

CoQtt.    1846,  art.  Ill,  |  14. 

I  IS.  Kanner  of  passinflr  bills. 

Xo  bill  shall  be  passed  or  become  a  law  unless  it  shall  have 
I^D  printed  and  upon  the  desks  of  the  members,  in  its  final  form, 
tt  least  three  calendar  legislative  days  prior  to  its  final  passai;e, 
ontejjs  the  Governor,  or  the  acting  Governor,  shall  have  certified 
to  the  necessity  of  its  immediate  passage,  under  his  hand  and  the 
s<*tl  of  the  State;  nor  shall  any  bill  be  passed  or  become  a  law, 
pxcept  by  the  a.ssent  of  a  majority  of  the  members  elected  to  each 
branch  of  the  Legislature;  and  upon  the  last  reading  of  a  bill,  no 
amendment  thereof  shall  be  allowed,  and  the  question  upon  its 
final  passage  shall  be  taken  immediately  thereafter,  and  the  yeas 
and  QayB  entered  on  the  journal. 

Coast    1846,  art.  III.  f  15. 

I  16.  Private  and  local  bills  not  to  embraee  more  tban 
•Be  aabjeet. 

No  private  or  local  bill,  which  may  be  passed  by  the  Legislature, 
shall  embrace  more  than  one  subject,  and  that  shall  be  expressed 
ia  the  title. 

Gout    3B46,  art.  HI,  f  16. 

IT 
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{17.  Exltttlnar  lavv'H  made  applicable  to  be  ImaevteA. 

No  act  shall  be  passed  which  shall  proxide  that  any  ezistliig 
law,  or  any  part  thereof,  shall  be  made  or  deemed  a  part  of  aaid 
act,  or  which  shall  enact  that  any  existing  law,  or  part  thereof, 
shall  be  applicable,  except  by  inserting  it  m  such  act. 

Conat.    1840,  art.  III.  f  17. 

§  18.  Caiieii  In  ^fvlilcli  private,  and  loeal  Mlla  aball  not  be 
paiiAed;  restrictions  as  to  laws  antborlslnflr  street  rail* 
roads. 

The  legislature  shall  not  pass  a  priyate  or  local  bill  in  any  of 
the  following  cases: 

Changing  the  names  of  persons. 

Laying  out,  opening,  altering,  working  or  discontinuing  roads, 
highways  or  alleys,  or  for  draining  swamps  or  other  low  lands. 

I-<ocating  or  changing  county  seats. 

Providing  for  changes  of  venue  in  civil  or  criminal  cases. 

Incorporating  villages. 

Providing  for  election  of  members  of  boards  of  supervisors. 

Selecting,  drawing,  summoning  or  impaneling  grand  or  petit 
jurors. 

Regulating  the  rate  of  interest  on  money. 

The  opening  and  conducting  of  elections  or  designating  places 
of  voting. 

Creating,  increasing  or  decreasing  fees,  percentages  or  allow- 
ances of  public  officers,  during  the  term  for  which  said  otDBicerB 
are  elected  or  appointed. 

Granting  to  any  corporation,  association  or  individual  the  right 
to  lay  down  railroad  tracks. 

Granting  to  any  private  corporation,  association  or  individual 
any  exclusive  privilege,  immunity  or  franchise  whatever. 

Granting  to  any  person,  association,  firm  or  corporation  an  ex- 
emption from  taxation  on  real  or  personal  property. 

Providing  for  building  bridges,  and  chartering  companies  for 
such  purposes,  except  on  the  Hudson  river  below  Waterford,  and 
on  the  East  river,  or  over  the  waters  forming  a  part  of  the 
boundaries  of  the  State. 

The  Legislature  shall  pass  general  laws  providing  for  the  cases 
enumerated  in  this  section,  and  for  all  other  cases  which  in  its 
judgment,  may  bo  provided  for  by  general  laws.  But  no  law 
shall  authorize  the  construction  or  operation  of  a  street  railroad 
except  upon  the  condition  that  the  consent  of  the  owners  of  one- 
hnlf  in  value  of  the  property  bounded  on,  and  the  consent  also 
of  the  local  authorities  having  the  control  of,  that  portion  of  a 
street  or  highway  upon  which  it  is  proposed  to  construct  or  oper- 
ate such  railroad  be  6rst  obtained,  or  in  case  the  consent  of  such 
property  owners  cannot  be  obtained,  the  Appellate  Division  of  the 
Supreme  Court,  in  the  department  in  which  it  is  proposed  to  be 
constructed,  may,  upon  application,  appoint  three  commissioners 
who  shall  determine,  after  a  hearing  of  all  parties  interested, 
whetlier  such  railroad  oiiirht  to  be  constructed  or  operated,  and 
their  determination,  confirmed  by  the  court,  may  be  taken  in  lieu 
of  the  consent  of  the  property  owners.  [As  amended  In  1901. 
To  take  effect  Jan,  1,  1902.] 

Const.    1840,  art.  III.  \  18,  added  In  1874. 

18 
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S  19.  Private  claims  not  to  be  audited  hy  leyiBlatare. 

The  Lie^slature  shall  neither  audit  nor  allow  any  prixate  claim 
or  account  against  the  State,  but  may  appropriate  money  to  pay 
saeh  claims  as  shall  have  been  audited  and  allowed  according  to 
law. 

Const.     1846,  art.  Ill,  S  19>  added  in  1874. 

i  20.  T^o-tltirds  bills. 

The  assent  of  two-thirds  of  the  members  elected  to  each  branch 
of  the  Le^slature  shall  be  requisite  to  every  bill  appropriating  the 
public  moneys  or  property  fpr  local  or  private  purposes. 

Const.    1846,  art.  I,  i  9. 

I  21.  Appropriation  bills. 

No  money  shall  ever  be  paid  out  of  the  treasury  of  this  State, 
or  any  of  its  funds,  or  any  of  the  funds  under  its  management, 
except  in  pursuance  of  an  appropriation  by  law;  nor  unless  such 
payment  be  made  within  two  years  next  after  tiie  passage  of 
such  appropriation  act;  and  every  such  law  making  a  new  appro- 
priation, or  continuing  or  reviving  an  appropriation,  shall  dis- 
tinctly specify  the  sum  appropriated,  and  the  obj^^t  to  which  it 
is  to  be  applied;  and  it  shall  not  be  sufflcient  ^Vr  such  law  to 
refer  to  any  other  law  to  fix  such  sum. 

Coott.    1846,  art.  VII,  f  8. 

f  2a.  Restrictions  as  to  provisions  In  t^e  appropriation 
or  snpplT  bills* 

Xo  provision  or  enactment  shall  be  enibro^^  in  the  annual 
appropriation  or  supply  bill,  unless  it  relates  ?,^cifically  to  some 
particular  appropriation  in  the  bill;  and  any  such  provision  or 
eaactinent  shall  be  limited  in  its  operation  to  such  appropriation. 

Sew. 

I  23.  Certain  sections  not  to  apply  to  commission  bills. 

Sections  seTenteen  and  eighteen  of  this  article  shall  not  apply 
to  any  bill,  or  the  amendments  to  any  bill,  which  shall  be  reported 
ta  the  Legislature  by  commissioners  who  have  been  appointed  pur- 
suant to  law  to  revise  the  statutes. 

Const.    1846,  art.  Ill,  i  2S,  added  1&  1874. 


i  24.  Tax  bills  to  state  ta^  distinctly. 

Everv  law  which  imposes,  continues  or  revives  a  tax  shall  dis- 
tinctly state  the  tax  and  the  object  to  which  it  is  to  be  applied, 
ind  it  shall  not  be  sufficient  to  refer  to  any  other  law  to  fix  such 
tax  or  object. 

GrjQst.    1846.  art.  Ill,  f  20.  added  in  1874. 


I  25.  "Wlten  ayes  and  nays  necessary)  three-Af tbs  to  con* 
•titnte  «noram. 

On  the  final  passage,  in  either  house  of  the  Legislature,  of  any 
act  which  imposes,  continues  or  revives  a  tax,  or  creates  a  debt 
or  charge,  or  makes,  continues  or  revives  any  appropriation  of 
public  or  trust  money  or  property,  or  releases,  discharges  or  com- 
mutea  any  claim  or  demand  of  the  State,  the  question  shall  be 
taken  by  yeas  aatd  nays,  which  shall  be  duly  entered  upon  the 
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journals,  and  three-fifths  of  all  the  members  elected  to  either 
house  shall,  in  all  such  cases,  be  necessarj  to  constitute  a  quorum 
therein. 

Const.  1846.  art.  Ill,  f  21,  added  in  1874. 

§  26.  Board  of  unpervisors. 

There  shall  be  in  each  county,  except  in  a  county  wholly  in- 
cluded in  a  city,  a  board  of  supervisors,  to  be  composed  of  such 
members  and  elected  in  such  manner  and  for  such  period  as  is 
or  may  be  provided  by  law.  In  a  city  which  includes  an  entire 
county,  or  two  or  more  entire  counties,  the  powers  and  duties  of 
a  board  of  supervisors  may  bo  devolved  upon  the  municipal  as- 
sembly, common  council,  board  of  aldermen  or  other  legislative 
body  of  the  city.     [As  amended  in  1699.] 

Const.    1846,  art.  Ill,  |  22.  added  in  1874. 

I  27.  I^ocal  learislatlve  povrem. 

The  Legislature  shall,  by  f?eneral  laws,  confer  upon  the  boards 
of  supervisors  of  the  several  counties  of  the  State  such  further 
powers  of  local  legislation  and  administration  as  the  Legislature 
may,  from  time  to  time,  deem  expedient,  and  in  counties  which 
now  have,  or  m^'v  hereafter  have,  county  auditors  or  other  fiscal 
officers,  nuthori2£«.\l  to  audit  bills  accounts,  charges,  claims  or 
demands  against  the  county,  the  Legislature  may  confer  such 
powers  upon  said  auditors,  or  fi.scal  ollicers,  as  the  Legislature 
may,  from  time  t^time  deem  exptidient 

Const.     1840,  art.  Ill,  %  23,  added  In  1874.  amended  1909. 

I  28.  Bxtra  c<[^jipem«Ation.  prohibited. 

The  Legislature  shall  not,  nor  shall  the  common  council  of  any 
city,  nor  any  board  of  supervisors,  grant  any  extra  compensation 
to  any  public  officer,  servant,  agent  or  contractor. 

Oonst.    1846.  art.  Ill,  i  2i. 

I  29.  Prison  labor;  contract  syntem  abolished. 

The  Legislature  shall,  by  law,  provide  for  the  occupation  and 
employment  of  prisoners  sentenced  to  the  several  state  prisons, 
penitentiaries,  jails  and  reformatories  in  the  State;  and  on  and 
after  the  first  day  of  January,  in  the  year  one  thousand  eight 
hundred  and  ninety-seven,  no  person  in  any  such  prison,  pcni- 
tentiary,  jail  or  reformatory,  shall  be  required  or  allowed  to 
work,  while  under  sentence  thereto,  at  any  trade,  industry  or 
occupation,  wherein  or  whereby  his  work,  or  the  product  or  profit 
of  his  work,  shall  be  farmed  out,  contracted,  given  or  sold  to 
any  person,  firm,  association  or  corporation.  This  section  shall 
not  be  construed  to  prevent  the  Legislature  from  providing  that 
convicts  may  work  for.  and  that  the  products  of  their  labor  may 
be  disposed  of  to,  the  State  or  any  political  division  thereof,  or 
for  or  to  any  public  institution  owne<l  or  managed  and  controlled 
by  the  State,  or  any  pohtlcal  division  thereof. 

New. 

SO 
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ARTICLE  FOURTIL. 

tec.    1.  ExecatlTo  power. 

2.  QnalifloatioDS  of  governor  and  ItfMitenant-frovorner. 

3.  El€K.-tloQ  of  govi-mor  and  lieutfiiant-goviTnor. 

4.  DotfM  totd  powers  of  gor^raor?  eAinp^ntation. 

6.  R«>prlt*ves,  commntatious  and  parduns  to  be  trranted  by  tovenMHr. 
H.  Wben  UfutenaDt-govomor  to  act  as  governor. 

7.  Qaalillcatlona   and   duties   of  lleutettant-guvernor;    saccession   to   the 

govemorshlp. 

8.  Salary  of  lientonant-govomor. 

9.  Bills   to  he   presented   to   governor;    approval:    passage  of  bills   by 

legislature  If  not  approved. 

I  1.  BxecntlTe  povrcr. 

The  executive  power  .shall  be  rested  In  a  (royernor,  who  ahftll 
hold  his  office  for  two  years;  a  Lietitenant-Goyernor  shall  be 
chosen  at  the  same  time,  and  for  the  same  term.  The  (governor 
and  Lientetiant-Govemor  elected'  next  preceilinj?  *he  time  when 
this  section  shall  take  effect,  shall  hold  office  imtil  and*  inchidinp: 
the  thirty-first  day  of  December,  one  thousand  oiprht  hundred  and 
ninety-six,  and  their  successors  shall  be  chosen  at  the  general 
election  in  that  year. 

Const.     1846,  art.  IV,  {  1. 

f  2.  l^iialffl^atTofifi  'of  gove»n<i»  aiitf  IfentenaAt-ffOTeii'nor* 

No  person  shall  be  eligible  to  the  office  of  Governor  or  Lieuten- 
ant-GoTemor,  except  a  citizen  of  the  United  States,  of  the  age 
of  not  less  than  thirty  years;  and  who  shall  have  been  five  years 
next  preceding  hi*  election  a  resident  of  this  State. 

Goiwt.    ISiS^  art.  IV,  I  2. 

I  3.  Klectlon   of  fpovernor  and  lieatenant-KOTernor. 

The  Governor  and  Lieutenant-Governor  shall  be  elected  at  the 
times  and  places  of  choosing  members  of  the  Assembly.  The 
persons  respectively  having  the  highest  number  of  votes  for  Gov- 
ernor and  Lieutenant-Governor  shall  be  elected;  but  in  case  two 
or  more  shall  have  an  equal  ami  the  UigheHt  number  of  votes  for 
Governor,  or  for  Lieutenant-Governor,  the  two  houses  of  the 
Legislature  at  its  next  annual  session  shall  forthwith,  by  joint 
ballot,  choose  one  of  the  said  persons  so  having  an  e(inal  and  the 
highest  number  of  votes  for  Governor  or  Lieutenant-Governor. 

Const.    1840,  srt.  IV,  |  8. 

I  4.  Daties   and    powers    oC   Hrovcrnor:   oompensaifon. 

The  Gk>Temor  shall  be  Commaoder-in-Chlef  of  the  military  and 
naval  forces  oi  the  State.  He  shall  have  power  to  convene  the 
Lagislatnre,  or  the  Senate  only,  on  extraordinary  occasions.  At 
extraofdiaary  aeBaons  do  subject  shall  be  acted  upon,  except  such 
as  the  Governor  may  recommend  for  consideration.  He  shall 
communicate  by  message  to  the  Legislature  at  every  session  the 
condition  of  the  State,  and  recommend  such  matters  to  it  as  he 
shall  judge  expedient.  Hq  shall  transact  all  necessary  business 
with  the  officers  of  government,  civil  and  military.  He  shall 
exi»edite  an  such  measures  as  may  be  resolved  upon  by  the  Legis- 
lature, and  shan  talte  care  that  the  laws  are  faithfully  executed. 
He  shall  receive  tar  hfn  services  an  annutil  salary  of  ten  thousand 
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dollars,  and  there  shall  be  proxided  for  his  nse  a  suitable  and 
furnished  executive  residence. 

Const.    1846,  art.  lY,  f  4,  amended  in  1874. 

{  S.  ReprieTesy  comm«tatlonSf  and  pardoma  to  be 
grranited  by  flrovernor. 

The  Governor  shall  have  the  power  to  ^rant  reprieves,  com- 
mutations and  pardons  after  conviction,  for  all  oilenses  except 
treason  and  cases  of  impeachment,  upon  such  conditions  and  with 
such  restrictions  and  limitations,  as  he  may  think  proper,  sub- 
ject to  such  regulations  as  may  be  provided  by  law  relative  to 
the  manner  of  applying  for  pardons.  Upon  conviction  for  treason, 
be  shall  have  power  to  suspend  the  execution  of  the  sentence, 
until  the  case  shall  be  reported  to  the  Legislature  at  its  next 
meeting,  when  the  Legislature  shall  either  pardon,  or  commute 
the  sentence,  direct  the  execution  of  the  sentence,  or  grant  a 
further  reprieve.  He  sh&ll  annually  communicate  to  the  Legis- 
lature each  case  of  reprieve,  commutation  or  pardon  granted, 
stating  the  name  of  the  convict,  the  crime  of  which  he  was  con- 
victed, the  sentence  and  its  date,  and  the  date  of  the  commuta- 
tion, pardon  or  reprieve. 

Const.    1846,  art.  IV,  {  6. 

S  6.  IVken  llevtenaat-arovernor  to  act  aa  soTermor* 

In  case  of  the  impeachment  of  the  Governor,  or  his  removal 
from  office,  death,  inability  to  discharge  the  powers  and  duties 
of  the  said  office,  resignation,  or  absence  from  the  State,  the 
powers  and  duties  of  the  office  shall  devolve  upon  the  Lieutenant- 
Governor  for  the  residue  of  the  term,  or  until  the  disability  shall 
cease.  But  when  the  Governor  shall,  with  the  consent  of  the 
Legislature,  be  out  of  the  State,  in  time  of  war,  at  the  head  of  a 
military  force  thereof,  he  shall  continue  Commander-in-Chief  of 
all  the  military  force  of  the  State.    . 

Const.    1346,  art.  IV,  f  6. 

§  7.  Qaallflcatlonii  and  dvtiea  of  licvtenant-aro-veraori 
■ncceiiaion  to  the  irovernoriiliip. 

The  Lieutenant-Governor  shall  possess  the  same  qualifications 
of  eligibility  for  office  as  the  Governor.  He  shall  be  president  of 
the  Senate,  but  shall  have  only  a  casting  vote  therein.  If  during 
a  vacancy  of  the  office  of  Governor,  the  Lieutenant-Governor  shall 
be  impeached,  displaced,  resign,  die,  or  become  incapable  of  per- 
forming the  duties  of  his  office,  or  be  absent  from  the  State,  the 
President  of  the  Senate  shall  act  as  Governor  until  the  vacancy 
be  filled  or  the  disability  shall  cease;  and  if  the  President  of  the 
Senate  for  any  of  the  above  causes  shall  become  incapable  of 
performing  the  duties  pertaining  to  the  office  of  Governor,  the 
Speaker  of  the  Assembly  shall  act  as  Governor  until  the  vacancy 
be  filled  or  the  disability  shall  cease. 

Const.    1846,  art.  IV,  I  7. 

{  8.  Salary  of  Uentenant-ffovermor. 

The  Lieutenant-Governor  shall  receive  for  his  tervicea  an  annual 
salary  of  five  thousand  dollars,  and  shall  not  receive  or  be  en- 
titied  to  any  other  compensation,  fee  or  perqoisitei,  tor  any  duty 
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or  service  he  may  be  re^olreil  to  pertorm  by  the  ConBtltution  or 
by  law. 

Const.    1846,  art.  IT,  |  8,  nmended  in  1874. 

I  8.  Bill«  to  be  presented   to  vovernon  appro-rali   paa- 
o  of  bill  by  levialatvre  If  not  approved. 


Brery  bill  which  shall  have  passed  the  Senate  and  Assembly 
shall,  before  it  becomes  a  law,  be  presented  to  the  Governor;  if 
he  approve,  he  shall  sign  it;  but  if  not,  he  shall  return  it  with 
his  objections  to  the  house  in  which  it  shall  have  originated, 
which  shall  enter  the  objections  at  large  on  the  journal,  and 
proceed  to  reconsider  it.  If  after  such  reconsideration,  two- thirds 
of  the  members  elected  to  that  house  shall  agree  to  pass  the  bill, 
it  shall  be  sent,  together  with  the  objections,  to  the  other  house, 
by  which  it  shall  likewise  be  reconsidered;  and  if  approved  by 
two-thirds  of  the  members  elected  to  that  house,  it  shall  become 
a  law  notwithstanding  the  objections  of  the  Governor.  In  all 
such  cases,  the  votes  in  both  houses  shall  be  determined  by  yeas 
and  nays,  and  the  names  of  the  members  voting  shall  be  entered 
on  the  journal  of  each  house  respectively.  If  any  bill  shall  not 
be  retamed  by  the  Governor  within  ten  days  (Sundays  excepted> 
after  it  shall  have  been  presented  to  him,  the  same  shall  be  a 
law  in  like  manner  as  if  he  had  signed  it,  unless  the  Legislature 
shall,  by  their  adjournment,  prevent  its  return,  in  which  case  it 
shall  not  become  a  law  without  the  approval  of  the  Grovernor. 
No  bill  shall  become  a  law  after  the  final  adjournment  of  the 
Legifllatnre,  unless  approved  by  the  Governor  within  thirty  days 
after  such  adjournment.  If  any  bill  presented  to  the  Governor 
contain  several  items  of  appropriation  of  money,  he  may  object 
to  one  or  more  of  such  items  while  approving  of  the  other  portion 
of  the  bill.  In  such  case,  he  shall  append  to  the  bill,  at  the  time 
of  signing  it,  a  statement  of  the  items  to  which  he  objects;  and 
the  appropriation  so  objected  to  shall  not  take  effect.  If  the 
Legialatare  be  in  session,  he  shall  transmit  to  the  house  in  which 
the  bin  originated  a  copy  of  such  statement,  and  the  items  ob- 
jected to  shall  be  separately  reconsidered.  If  on  reconsideration 
one  or  more  of  such  items  be  approved  by  two-thirds  of  the  mem- 
bers elected  to  each  house,  the  same  shalKbe  part  of  the  law, 
notwithstanding  the  objections  of  the  Governor.  All  the  pro- 
Tlaiona  of  this  section,  in  relation  to  bills  not  approved  by  the 
Governor,  shall  apply  in  cases  in  which  he  shall  withhold  his 
approval  from  any  item  or  items  contained  in  a  bill  appropriating 
iBoney. 

OoMt.    1849,  art.  IT,  I  9,  amended  In  1874.  ^ 
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ARTICI^B   Ii*IFTBI. 

Sec.     1.  State  oiBcera. 

2.  First  election  of  state  offlcen. 

8.  Superintendent  of  public  works;  appointment;  powers  and  datlct. 

4.  Baperlnteadent  of  Mtate  prisons;  appointment;  power*  and  dptle*. 

5.  Gommlssloneni  of  the  land  office;  of  tbe  canal  fond;  canal  DoaM. 

6.  Powers  and  duties  of  twarda. 

7.  State  treasurer;  sfuspenslon  by  ffOTomor. 

8.  Certain  offlcca  abollabed. 

9.  Glrll  Bervlco  appointments  and  promotions. 

I  1.   State  oAcera. 

The  Secretary  of  State,  ComptroUor,  Treasurer,  Attorney-Gen- 
eral and  State  Engineer  and  Surveyor  shall  be  chosen  at  a  gen- 
eral election,  at  the  times  and  places  of  electioR  the  Governor 
and  Lieutenant-Governor,  and  shall  hold  their  o^ces  for  two 
years,  except  as  provided  in  section  two  of  this  article.  Each 
of  the  officers  in  this  article  named,  excepting  the  Speaker  of  tho 
Assembly,  shall,  at  stated  times  during  his  continuance  in  office, 
receive  for  his  services  a  compensation  which  shall  not  be  in- 
creased or  diminished  during  the  term  for  which  he  shall  have 
been  elected;  nor  shall  he  receive  to  his  use  any  fees  or  per- 
quisites of  office  or  other  compensation.  Ko  person  shall  be 
elected  to  the  office  of  State  Engineer  and  Surveyor  who  is  not 
a  practical  civil  engineer. 

Const.    1846,  art.  V,  ff  1,  2. 

(  2.  Flr«t  eleotloM  of  atate  oAperji. 

The  first  election  of  the  Secretary  of  State,  Comptroller,  Treas- 
urer, Attorney-General  and  State  Engineer  and  Surveyor,  pur- 
suant to  this  article,  shall  be  held  in  the  year  one  thoaaancl 
eight  hundred  and  ninety-five,  and  their  terms-  of  office  shall 
begin  on  the  first  day  of  January  following,  and  shall  be  for 
three  years.  At  the  general  election  in  the  year  one  thousand 
eight  hundred  and  ninety*4»ight,  and  every  two  years  thereafter, 
their  successors  shall  be  chosen  for  the  term  of  two  year*. 

New. 

i  3.  Superintendent  of  pnbllo  'wOTltm%  a.ppolnfmcnti 
powom   and    dntl«ii   of. 

A  Superintendent  of  Public  Works  shall  be  appointed  by  th^ 
Governor,  by  and  with  the  advice  and  consent  of  the  Seaate, 
and  hold  his  office  until  the  end  of  the  term  of  the  Governor  by 
whom  ho  was  nominated,  and  until  his  successor  is  appointed- and 
qualified.  lie  shall  receive  a  compensation  to  be  nx«d  by  law. 
He  shall  be  required  by  law  to  give  security  for  the  faithful 
execution  of  his  office  before  entering  upon  the  duties  thereof. 
He  shall  be  charged  with  the  execution  of  all  laws  relating  to  the 
repair  and  navigation  of  the  canals,  and  also  of  those  relating 
to  the  construction  and  improvement  of  the  canals,  except  so  far 
as  the  execution  of  the  laws  relating  to  such  construction  or 
improvement  shall  be  confided  to  the  State  Engineer  and  Sur- 
veyor; subject  to  the  control  of  the  Legislature,  he  shall  make 
the  rules  and  regulations  for  the  navigation  or  use  of  the  canals. 
He  may  be  suspended  or  removed  from  office  by  the  Governor, 
whenever,  in  his  judgment,  the  public  interest  shall  so  require; 
but   in   case  of  the   removal  of  such   Superintendent  of   Public 
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Works  from  office,  the  Governor  shall  file  with  the  Secretary  of 
State  a  statement  of  the  cause  of  snch  removal,  and  shall  report 
such  removal  and  the  cause  thereof  to  the  Legislature  at  its  next 
seivsion.  The  Superintendent  of  Public  Works  shall  appoint  not 
more  than  three  assistant  superintendents,  whose  duties  shall  be 
prescribed  by  him,  subject  to  modification  by  the  Legislature,  and 
who  shall  receive  for  their  services  a  compensation  to  be  fixed  by 
law.  They  shall  hold  their  office  for  three  years,  subject  to  sus- 
pension or  removal  by  the  Superintendent  of  Public  Works,  when- 
ever, in  his  judgment,  the  public  interest  shall  so  require.  Any 
vacancy  in  the  office  of  any  such  assistant  superintendent  shall 
be  filled  for  the  remainder  of  the  term  for  which  he  was  ap- 
pointee!, by  the  Superintendent  of  Public  Works;  but  in  case  of 
the  suijpension  or  removal  of  any  such  assistant  superintendent 
by  him.  he  shall  at  once  report  to  the  Governor,  in  writing,  the 
cause  of  such  removal.  All  other  persons  employed  in  the  care 
and  iranagement  of  the  canals,  except  collortors  of  tolls,  and 
those  in  the  department  of  the  State  Engineer  and  Surveyor, 
shall  be  appointed  by  the  Superintendent  of  Public  Works,  and 
be  subject  to  suspension  or  removal  by  him.  The  Superintendent 
of  Public  Works  shall  perform  all  the  duties  of  the  former  Canal 
Commissioners  and  Board  of  Canal  Commissioners,  as  now  de- 
clared by  law,  until  otherwise  provided  by  the  Legislature.  The 
Goremor,  by  and  with  the  advice  and  consent  of  the  Senate, 
shall  have  power  to  fill  vacancies  in  the  office  of  Superintendent 
of  Public  Works:  if  the  Senate  be  not  In  session,  he  may  grant 
commissions  which  shall  expire  at  the  end  of  the  next  succeeding 
session  of  the  Senate. 

Const.    1846,  art.  V.  {  3,  amended  In  1874. 

I  4.  Saperfntendeiit  of  state  prlsonM;  appointment; 
pofrera   and   dntlea   of. 

A  Superintendent  of  State  Prisons  shall  be  appointed  by  the 
Governor,  by  and  with  the  advice  and  consent  of  the  Senate,  and 
hold  his  office  for  five  years,  unless  sooner  removed;  he  shall 
give  security  in  such  amount,  and  with  such  sureties  as  shall  be 
required  by  law  for  the  faithful  discharge  of  his  duties;  he  shall 
have  the  superintendence,  manngement  and  control  of  state 
prisons,  subject  to  such  laws  as  now  exist  or  may  hereafter  be 
enacted:  be  shall  appoint  the  agents,  wardens,  physicians  and 
chaplains  of  the  prisons.-  The  agent  and  warden  of  each  prison 
shall  appoint  all  other  officers  of  such  prison,  except  the  clerk, 
subject  to  the  approTal  of  the  same  by  the  Superintendent.  The 
Comptroller  shall  appoint  the  clerks  of  the  prisons.  The  Super- 
intendent shall  have  all  the  powers  and  perform  all  the  duties 
not  inconsistent  herewith,  which  were  formerly  had  and  per- 
formed by  the  Inspectors  of  State  Prisons.  The  Governor  may 
remove  the  Superintendent  for  cause  at  any  time,  giving  to  him 
a  copy  of  the  eharges  against  him,  and  an  opportunity  to  be 
heard  in  his  defense. 

CMLSt.     1846,  art.  V,  |  4,  amended  te  1876. 

f  6.  Comnalsafonera  of  the  land  oAce;  of  the  canal  fnnd) 
eaaal  board. 

The  Lieutenant-Governor.  Speaker  of  the  Assembly,  Secretary 
of   State,    Comptroller,    Treasurer,    Attorney-General    and    State 
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Engineer  and  Surveyor  shall  be  the  commissioners  of  the  land 
office.  The  Lieutenant-Governor,  Secretary  of  State,  Comptroller, 
Treasurer  and  Attorney-General  shall  be  the  commissioners  of 
the  canal  fund.  The  canal  board  shall  consist  of  the  commis- 
sioners of  the  canal  fund,  the  State  Engineer  and  Surveyor  and 
the  Superintendent  of  Public  Works. 

ConBt.    1846.  art.  Y,  8  6. 

I  6.  Power*  and  dntiea  of  board** 

The  powers  and  duties  of  the  respective  boards,  and  of  the 
several  officers  in  this  article  mentioned,  shall  be  such  as  now 
are  or  hereafter  may  be  prescribed  by  law. 

ConBt.    ISAB,  art.  T,  {  6. 

I  7.  State  treaavrer,  avspennlon  by  grovertior. 

The  Treasurer  may  be  suspended  from  office  by  the  Governor, 
during  the  recess  of  the  Legislature,  and  until  thirty  days  after 
the  commencement  of  the  next  session  of  the  Legislature,  when- 
ever it  shall  appear  to  him  that  such  Treasurer  has,  in  any  par- 
ticular, violated  his  duty.  The  Governor  shall  appoint  a  com- 
petent person  to  discharge  the  duties  of  the  office  during  such 
suspension  of  the  Treasurer. 

Oontt.    1846,  art.  ¥,17. 

S  8.  Certain  oAcea  alitollalied. 

All  offices  for  tbe  weighing,  ganging,  measuring,  culling  or  In^ 
specting  any  merchandise,  produce,  manufacture  or  commodity 
whatever,  are  hereby  abolished;  and  no  such  office  shall  hereafter 
be  created  by  law;  but  nothing  in  this  section  contained  shall 
abrogate  any  office  created  for  the  purpose  of  protecting  the 
public  health  or  the  interests  of  the  State  in  ita  property,  revenue, 
tolls  or  purchases,  or  of  supplying  the  people  with  correct  stand- 
ards of  weights  and  measures,  or  shall  prevent  the  creation  of  any 
office  for  such  purposes  hereafter. 

Gonit.    1846,  art.  V,  {  8. 

f  0.  Civil  aervice  appointment*   and   pron&otiona. 

Appointments  and  promotions  in  the  civil  service  of  the  State, 
and  of  all  the  civil  divisions  thereof,  including  cities  and  villages, 
shall  be  made  according  to  merit  and  titness  to  he  ascertained, 
so  far  as  practicable,  by  examinations,  which,  bo  far  as  prac- 
ticable, shall  be  competitive;  provided  however,  that  honorably 
discharged  soldiers  and  sailors  from  the  army  and  navy  of  the 
United  States  in  the  late  civil  war,  who  are  citizens  and  resi- 
dents of  this  State,  shall  be  entitled  to  preference  in  appointment 
and  promotion  without  regard  to  their  standing  on  any  list  from 
which  such  appointment  or  promotion  may  be  made.  Laws  shall 
be  made  to  provide  for  the  enforcement  of  this  section. 

N«w. 
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ARTICIiBS   SIXTH.  ' 

Bee.    1.  Sui^reme  court;  how  constituted;  Judicial  districts. 

2.  Judicial  departments;  appellate  dlTision,   how   constituted;  governor 

to  designate  justices;  reporter;  time  and  place  of  holding  courts. 

3.  Judge  or  justice  not  to  sit  In  reriew;  testimony  In  equltj  cases. 

4.  Terms  of  office;   Tacancies,  how  filled. 

5.  CSty   courts'  abolished;    judges   become   jtutices    of   supreme    court; 

salaries;  jurisdiction  rested  in  supreme  court. 
€.  Circuit  courts  and  courts  of  oyer  and  terminer  aboUsbsd. 
7.  Court  of  appeals. 

K.  Vacancy  in  court  of  appeals,  how  filled. 
9.  Jurisdiction  of  court  of  appeals. 

10.  Judges  not  to  hold  any  other  office. 

11.  RemoTal  of  judges. 

12.  Compensation;  age  restriction;  assignment  by  gOTemor. 

13.  Trial  of  impeachments. 

14.  County  courts. 

15.  Surrogates*     courts;     surrogates,     their     powers     and     jortsdlctlOBS 

▼acancies. 

16.  Local  judicial  officers. 

17.  Justices  of  the  peace;  district  court  justices. 

18.  Inferior  local  courts. 

19.  Clerks  of  courts. 

20.  No  judicial  officer,  except  justice  of  the  peace,  to  recelre  fees;  not 

to  act  as  attorney  or  counselor. 

21.  Publication  of  statutes. 

22.  Terms  of  office  of  present  justices  of  the  peace  and  local  judicial 

officers. 

23.  Courts  of  special  sessions. 

I   1«  Supreme  court |  liour  constituted  |  Judicial  districts. 

The  Supreme  Court  is  continued  witli  general  jurisdiction  in 
law  and  equity,  subject  to  such  appellate  jurisdiction  of  the  Court 
&f  ^^ppeaLs  as  now  is  or  may  be  prescribed  by  law  not  inconsistent 
with  this  article.  The  existing  judicial  districts  of  the  State  are 
eontinued  until  changed  as  hereinafter  provided.  The  Supreme 
Court  shall  consist  of  the  Justices  now  in  office,  and  of  the 
Judges  transferred  thereto  by  the  fifth  section  of  this  article,  aJi 
of  whom  shall  continue  to  be  Justices  of  the  Supreme  Court 
during  their  respective  terms,  and  of  twelve  additional  Justices 
who  shall  reside  in  and  be  chosen  by  the  ele<?tors  of,  the  several 
existing  judicial  uistricts,  three  in  the  first  district,  three  in  the 
second,  and  one  in  each  of  the  other  districts;  and  of  their  suc- 
cessors. The  successors  of  said  Justices  shall  be  cho.sen  by  the 
electors  of  their  respective  judicial  districts.  The  Legislature 
may  alter  the  judicial  districts  once  after  every  enumeration 
under  the  Constitution,  of  the  inhabitants  of  the  State,  and  there- 
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upon  reapportion  the  Justices  to  be  thereafter  elected  in  the 
districts  so  altered.  The  Legislature  may  from  time  to  time  in- 
crease the  number  of  justices  in  any  judicial  district  except  that 
the  number  of  justices  in  the  first  and  second  district  or  in  any 
of  the  districts  into  which  the  second  district  may  be  divided, 
shall  not  be  increased  to  exceed  one  justice  for  each  eighty  thou- 
sand, or  fraction  over  forty  thousand  of  the  population  thereof, 
as  shown  by  the  last  State,  or  Federal  census  or  enumeration,  and 
except  that  the  number  of  justices  in  any  other  district  shall  not 
be  increased  to  exceed  one  justice  for  each  sixty  thousand  or 
fraction  over  thirty-five  thousand  of  the  population  thereof  as 
shown  by  the  last  State  or  I'ederal  census  or  enumeration.  The 
Lppislature  may  erect  out  of  the  second  judicial  district  as  new 
constituted,  another  judicial  district  and  apportion  the  justices 
in  office  between  the  districts,  and  provide  for  the  election  of 
additional  justices  in  the  new  district  not  exceeding  the  limit 
herein  provided. 

Const.    1846,  art.  YI,   S  0,  amended  in  191)5. 

g  2.  Judicial  dopnrtnieiitRt  nppellate  divlalon,  lio^FT  con- 
■tltntedj  uroveriior  to  deiilirnate  Justlcen;  reporter;  time 
and  plaee  of  holdlnfl:  eonrtn. 

The  Legislature  shall  divide  the  State  into  fotir  judicial  depart- 
ments. The  first  department  shall  consist  of  the  county  of  New 
York;  the  others  shall  be  bounded  by  county  lines,  and  be  com- 
pact and  equal  in  population  as  near!}'  as  may  be.  Once  every 
ten  years  the  Legislature  may  alter  the  judicial  departments,  but 
without  increasing  the  number  thereof. 

There  shall  be  an  Appellate  Division  of  the  Supreme  Court, 
consisting  of  seven  Justices  in  the  first  department,  and  of  five 
Justices  in  each  of  the  other  departments.  In  each  department 
four  shall  constitute  a  quorum,  and  the  concurrence  of  three  shall 
be  necessarj*  to  a  decision.  No  more  than  five  Justices  shall  sit 
in  any  case. 

From  all  the  Justices  elected  to  the  Supreme  Court  the  Gov- 
ernor shall  designate  those  who  shall  constitute  the  'Appellate 
Division  in  each  department;  and  he  shall  designate  the  Presiding 
Justice  thereof,  who  shall  act  as  such  during  his  term  of  office, 
and  shall  be  a  resident  of  the  department.  The  other  Justices 
shall  be  designated  for  terms  of  five  years  or  the  unexpired  i>or- 
tions  of  their  respective  terms  of  office,  if  less  than  five  years. 
From  time  to  time  as  the  terms  of  such  designations  expire,  or 
vacancies  occur,  he  shall  make  now  designations.  A  majority  of 
the  Justices  so  designated  to  sit  in  the  Appelhite  Division,  in  each 
department  shall  be  residents  of  the  department.  lie  may  also 
make  temporary  designations  in  case  of  the  absence  or  inability 
to  act  of  any  Justice  in  the  Appellate  Division,  or  in  case  the 
Presiding  Justice  of  any  Appellate  Division  shall  certify  to  him 
that  one  or  more  additional  Justices  are  needed  for  the  speedy 
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disposition  of  the  business  before  it.  Whenever  the  Appellate 
DiTision  in  any  department  shall  be  unable  to  dispose  of  its  busi- 
ness within  a  reasonable  time,  a  majority  of  the  Presiding 
Justices  of  the  several  departments  at  a  meeting  called  by  the 
Presiding  Justice  of  the  department  in  arrears  may  transfer  any 
pending  appeals  fVom  such  department  to  any  other  department 
for  hearing  and  determination.  No  Justice  of  the  Appellate 
DiTision  shall,  within  the  department  to  which  he  may  be  desig- 
nated to  perform  the  duties  of  an  Appellate  Justice,  exercise  any 
of  the  powers  of  a  Justice  of  the  Supreme  Court,  other  than 
those  of  a  Justice  out  of  court,  and  those  pertaining  to  the  Ap- 
pellate Division,  or  to  the  hearing  and  decision  of  motions  sub- 
mitted by  consent  of  counsel,  but  any  such  Justice,  when  not 
actually  engaged  in  performing  the  duties  of  such  Appellate 
Justice  in  the  department  to  which  he  is  designated,  may  hold 
any  term  of  the  Supreme  Court  and  exercise  any  of  the  powers 
of  a  Jn.stice  of  the  Supreme  Court  in  any  county  or  judicial  dis- 
trict in  any  other  department  of  the  State.  Prom  and  after  the 
last  day  of  December,  eighteen  hundred  and  ninety-five,  the 
Appellate  Division  shall  bave  the  jurisdiction  now  exercised  by 
the  Snpreme  Court  at  its  General  ^Ternis  and  by  the  General 
Terms  of  the  Court  of  Common  Pleas  for  the  City  and  County 
of  New  York,  the  Superior  Court  of  the  City  of  New  York,  the 
Superior  Court  of  Buffalo  and  the  City  of  Brooklyn,  and  such 
additional  jurisdiction  as  may  be  conferred  by  the  Legislature. 
It  shall  have  power  to  appoint  and  remove  a  reporter. 

The  Justices  of  the  Appellate  Division  in  each  department  shall 
have  power  to  fix  the  times  and  places  for  holding  Special  Terms 
therein,  and  to  assign  the  Justices  in  the  departments  to  hold 
such  terms;  or  to  make  rules  therefor. 

Const.    1846.  art.  VI,  §§  7  and  28,  added  In  18S2,  amondod  Id  1905. 


I  3.  Jndue  OF  Ivstlee  not  to  sit  in  review;  testimony  In 
equity  canes. 

Ko  Judj!:e  or  Justice  shall  sit  in  the  Appellate  Division  or  in 
the  Court  of  Appeals  in  review  of  a  decision  made  by  him  or  by 
any  court  of  which  he  was  at  the  time  a  sitting  member.  The 
testimony  in  equity  cases  shall  be  taken  in  like  manner  as  in 
cases  at  law;  and,  except  as  herein  otherwise  provided,  the  T^okis- 
latnre  shall  have  the  same  power  to  alter  and  regulate  the  juris- 
diction and  proceedings  in  law  and  in  e«iuity  that  it  has  hereto- 
fore exercised. 
Const.    1846,  art.  VI,  §  8. 


I  4»  VerUks  of  >ofllce|  vMMintftes,  Iiott  Ulled. 

The  official  terms  of  the  Justices  of  the  Supreme  Court  shall  be 
fourteen  years  from  rtnd  inclndinj?  the  first  day  of  January  next 
after  their  election.    When  a  vacancy  shall  cccur  otherwise  than 
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by  expiration  of  term  in  the  office  of  Justice  of  the  Supreme 
Court  the  same  shall  be  filled  for  a  full  term,  at  the  next  general 
election,  happening  not  less  than  three  months  after  such  yacaocy 
occurs;  and,  until  the  vacancy  shall  be  so  filled,  the  Governor  by 
and  with  the  advice  and  consent  of  the  Senate,  if  the  Senate 
shall  be  in  session^  or  if  not  in  session  the  Governor,  may  fill 
such  vacancy  by  appointment,  which  shall  continue  undl  and  in- 
cluding the  last  day  of  December  next  after  the  election  at  which 
the  vacancy  shall  be  filled. 

Oonst.  1846,  art.  VI,  ||  0,  13. 


I  6.  City  covrtii  aboltal&eds  Jndsea  beeome  Jnstfees  of  au- 
preme  conrt)  «alarle«)  Jnriadlctlon  -vested  In  aupreme 
eoart. 

The  Superior  Court  of  the  City  of  New  York,  the  Court  of 
Common  Pleas  for  the  City  and  County  of  New  York,  the  Su- 
perior Court  of  Buffalo,  and  the  City  Court  of  Brooklyn,  are 
abolished  from  and  after  the  first  day  of  January,  one  thousand 
eight  hundred  and  ninety-six,  and  thereupon  the  seals,  records, 
papers  and  documents  of  or  belonging  to  such  courts,  shall  be 
deposited  in  the  offices  of  the  Clerks  of  the  several  counties  in 
which  said  courts  now  exist;  and  all  actions  and  proceedings  then 
pending  in  such  courts  shall  be  transferred  to  the  Supreme  Court 
for  hearing  and  determination.  The  Judges  of  said  courts  in 
office  on  the  first  day  of  January,  one  thousand  eight  hundred 
and  ninety-six,  shall,  for  the  remainder  of  the  term  for  which 
they  were  elected  or  appointed,  be  Justices  of  the  Supreme  Court: 
but  they  shall  sit  only  in  the  counties  in  which  they  were  elected 
or  appointed.  Their  salaries  shall  be  paid  by  the  said  counties 
respectively,  and  shall  be  the  same  as  the  salaries  of  the  other 
Justices  of  the  Supreme  Court  residing  in  the  same  counties. 
Their  successors  shall  be  elected  as  Justices  of  the  Supreme 
Court  by  the  electors  of  the  judicial  districts  in  which  they 
lespectively  reside. 

The  jurisdiction  now  exercised  by  the  several  courts  hereby 
abolished,  shall  be  vested  in  the  Supreme  Court.  Appeals  from 
inferior  and  local  courts  now^  heard  in  the  Court  of  Common 
Pleas  for  the  City  and  County  of  New  York  and  the  Superior 
Court  of  Buffalo,  shall  be  heard  in  the  Supreme  Court  in  such 
manner  and  ^ by  such  Justice  or  Justices  as  the  Appellate  Divi- 
sions in  the  respective  departments  which  include  New  York  and 
Buffalo  shall  direct,  unless  otherwise  provided  by  the  Legislature. 

New. 


I  «.  circuit    eonrtm    and    eoiirta    of    oyer    and    terntiner 
abollHhed. 

Circuit  Courts  and  Courts  of  Oyer  and  Terminer  are  abolished 
from  and  after  the  last  day  of  December,  one  thousand  eight 
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hundred  and  ninety-flre.  All  their  jurisdiction  shall  thereupon 
be  Tested  in  the  Supreme  Court,  and  all  actions  and  proceedings 
then  pending  in  such  courts  shall  be  transferred  to  the  Supreme 
Court  for  hearing  and  determination.  Any  Justice  of  the  Su- 
preme Court,  except  as  otherwise  provided  in  this  article,  may 
hold  court  in  any  county. 

New. 

I  T.  Court  of  aiQ»ealfl. 

The  Court  of  Appeals  is  continued.  It  shall  consist  of  the  Chief 
Judge  and  Associate  Judges  now  in  office,  who  shall  hold  their 
offices  until  the  expiration  of  their  respective  terms,  and  their 
successors,  who  shall  be  chosen  by  the  electors  of  the  State. 
The  official  terms  of  the  Chief  Judge  and  Associate  Judpes  shall 
be  fourteen  years  from  and  including  the  first  day  of  January 
next  after  their  election.  Five  members  of  the  court  shall  form 
a  quoram,  and  the  concurrence  of  four  shall  be  necessary  to  a 
decision.  The  court  shall  have  power  to  appoint  and  to  remove 
its  reporter,  clerk  and  attendants.  Whenever  and  as  often  as  a 
majority  of  the  Judges  of  the  Court  of  Appeals  shall  certify  to 
the  Governor  that  said  court  is  unable,  by  reason  of  the  accumu- 
lation of  causes  pending  therein,  to  hear  and  dispose  of  the  same 
with  reasonable  speed,  the  Governor  shall  designate  not  more  than 
four  Justices  of  the  Supreme  Court  to  serve  as  Associate  Judges 
of  Court  of  Appeals.  The  Justices  so  designated  shall  be  relieved 
from  their  duties  as  Justices  of  the  Supreme  Court  and  shall 
serve  as  Associate  Judges  of  the  Coilrt  of  Appeals  until  the 
causes  undisposed  of  in  said  court  are  reduced  to  two  hundred. 
when  they  shall  return  to  the  Supreme  Court.  The  Governor 
may  designate  Justices  of  the  Supreme  Court  to  fill  vacancies. 
No  Justice  shall  serve  as  Associate  Judge  of  the  Court  of  Ap- 
peals except  while  holding  the  office  of  Justice  of  the  Supreme 
Court,  and  no  more  than  seven  Judges  shall  sit  in  any  case. 
[As  amended  in  1899.] 

Const.    IMO,  art.  VI,  |  3,  amended  In  1868. 

}  8.  Taemncy  in  covrt  of  appealH,  taovr  filled. 

When  a  vacancy  shall  occur  otherwise  than  by  expiration  of 
term,  in  the  office  of  Chief  or  Associate  Judge  of  the  Court  of 
Appeals,  the  same  shall  be  filled,  for  a  full  term,  at  the  next 
general  election  happening  not  less  than  three  months  after  such 
vacancy  occurs;  and  until  the  vacancy  shall  be  so  filled,  the  Gov- 
ernor, by  and  with  the  advice  and  consent  of  the  Senate,  if  the 
Senate  shall  be  in  session,  or  if  not  in  session  the  Governor  may 
fill  such  vacancy  by  appointment.  If  any  such  appointment  of 
Chief  Judge  shall  be  made  from  among  the  Associate  Judges,  a 
temporary  appointment  of  Associate  Judge  shall  be  made  in  like 
manner;  but  in  such  case,  the  person  appointed  Chief  Judge  shall 
not  be  deemed  to  vacate  his  office  of  Associate  Judge  any  lon^or 
than  until  the  expiration  of  his  appointment  as  Chief  Judge.  The 
powers  and  jurisdiction  of  the  court  shall  not  be  suspended  for 
want  of  appointment  or  election,  when  the  number  of  Judges  is 
sufficient  to  constitute  a  quorum.  All  appointments  under  this 
section  shall  continue  until  and  including  the  last  day  of  Decem- 
ber next  after  the  election  at  which  the  vacancy  shall  be  filled. 

OoDBt.    1846,  art.  YI,  f  S,  amended  In  1800. 
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fi  9*  Jnrladlctlon  of  court  of  appenla. 

After  the  last  day  of  December,  one  thousand  eight  hundred 
and  ninety-five,  the  jurisdiction  of  the  Court  of  Appeals,  except 
where  the  judgment  is  of  death,  shall  be  limited  to  the  review 
of  questions  of  law.  No  unanimous  decision  of  the  Appellate 
Division  of  the  Supreme  Court  that  there  is  evidence  supporting 
or  tending  to  sustain  a  finding  of  fact  or  a  verdict  not  directed 
by  the  court,  shall  be  reviewed  by  the  Court  of  Appeals.  Ex- 
cept where  the  judgment  is  of  death,  appeals  may  be  taken,  as 
of  right  to  said  court  only  from  judgments  or  orders  entered 
upon  decisions  of  the  Appellate  Division  of  the  Supreme  Court, 
finally  determining  actions  or  special  proceedings,  and  from 
orders  granting  new  trials  on  exceptions,  where  the  appellants 
stipulate  that  upon  affirmance  judgment  absolute  shall  be  ren- 
dered against  them.  The  Appellate  Division  in  any  department 
may,  however,  allow  an  appeal  uptm  any  question  of  law  which, 
in  its  opinion,  ought  to  be  reviewed  by  the  Court  of  Appeals. 

The  Legislature  may  further  restrict  the  jurisdiction  of  the 
Court  of  Appeals  and  the  right  of  appeal  tJiereto.  but  the  right 
to  appeal  shall  not  depend  upon  the  amount  involved. 

The  provisions  of  this  section  shall  not  apply  to  orders  made 
or  judgments  rendered  by  any  General  Term  before  the  last  day 
of  December,  one  thousand  eight  hundred  and  ninety-five,  but 
appeals  therefrom  may  be  taken  under  existing  provisions  of  law. 

New. 
S   10.  Jaclgren  not   to  hold  any  other  office. 

The  Judges  of  the  Court  of  Appeals  and  the  Justices  of  the 
Supreme  Court  »hall  not  hold  any  other  office  or  public  trust. 
All  votes  for  any  of  them,  for  any  other  than  a  judicial  office, 
given  by  the  I^egialature  or  the  people,  shall  be  void. 
CoD8t.     184G,   art.   VI,   f  10,  ameuded  in  1868. 

§   11.  RemoTal  of  JvUsea* 

Judges  of  the  Court  of  Appeals  and  Justices  of  the  Supreme 
Court  may  be  removed  by  concurrent  resolution  of  both  houses 
of  the  Legislature,  if  two-thirds  of  all  the  members  elected  to 
each  house  concur  therein.  All  other  judicial  officers,  except 
Justices  of  the  Peace  and  judges  or  justices  of  inferior  courts 
not  of  record,  may  be  removed  by  the  Senate,  on  the  recommen- 
dation of  the  Governor,  if  two-thirds  of  all  the  members  elected 
to  the  Senate  concur  therein.  But  no  officer  shall  be  removed 
by  virtue  of  this  section  except  for  cause,  which  shall  be  entered 
on  the  journals,  nor  unless  lie  shall  have  l>een  served  with  a 
statement  of  the  cause  alleged,  and  shall  have  had  an  opportunity 
to  be  heard.  On  the  quesition  of  removal,  the  yeas  and  nays 
shall  be  entered  on  the  journal. 
CoDBt.     1846,  art.   VI,   |  11,   amended  In  1869. 

§  12.  Compel! aatlon I  age  restriction)  aaalffnnient  by  gov- 
ernor. 

No  person  shall  hold  the  office  of  Judge  or  Justice  of  any  court 
longer  than  until  and  including  the  last  day  of  December  next 
after  he  shall  be  seventy  years  of  age.  l<)ach  justice  of  the  su- 
preme court  shall  receive  from  the  state  the  sum  of  ten  tliousand 
dollars  per  year.  Those  assigned  to  the  appellate  divisions  in  the 
third  and  fourth  departments  shall  each  receive  in  addition  tne 
sum  of  two  thousand  dollars,  and  the  presiding  justices  thereof 
the  sum  of  two  thousand  five  hundred  dollars  per  year.  Tlaose 
justices  elected  in  the  first  and  second  judicial  departments  shall 
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continue  to  receiTe  from  their  respective  cities,  counties  or  dis- 
tricts, as  now  provided  by  law,  such  additional  compensation  as 
wiJI  make  their  ag^re^ate  compeusation  what  they  are  now  reoeiv- 
inp.  Those  justices  elected  in  any  juuicial  department  other  than 
the  firj»t  or  second,  and  assijjned  to  the  appellate  divisions  of  the 
first  or  second  departments,  shall,  while  so  assi^jued,  receive 
from  those  departments  respectively,  a<>  now  provided  by  law, 
such  additional  sum  as  is  paid  to  the  justices  of  those  depart- 
ments. A  justice  elected  in  the  third  or  fourth  department 
ai*si>nied  by  the  appellate  division  or  designated  by  the  governor 
to  hold  a  trial  or  special  term  in  a  judicial  district  other  than 
that  in  which  he  is  ele<!ted  shall  receive  in  addition  ten  dollars 
per  day  for  expenses  while  actually  so  encrajrcd  in  holding?  such 
term,  which  shall  be  paid  by  the  state  and  charged  upon  the 
judicial  district  where  the  service  is  rendered.  The  compensa- 
tion herein  provided  shall  be  in  lieu  of  and  shall  exclude  all 
other  compensation  and  allowance  to  said  justices  for  expenses 
of  every  kind  and  nature  whatsoever.  The  provisions  of  this 
section  shall  apply  to  the  judges  and  justices  now  in  office  and 
to  those  hereafter  elected. 
C^oat.     1846.  art.  VI,  {f  13,  14,  amended  in  1869  and  1909. 

f    13.  Trial  of  Impeachments. ' 

The  Assembb'  shall  have  the  power  of  impeachment,  by  a  vote 
of  a  majority  of  all  the  members  elected.  The  Court  for  the 
Trial  of  Imp<*achments  shall  be  composed  of  the  President  of  the 
Senate,  the  senators  or  the  major  part  of  them,  and  the  Judges 
of  the  Court  of  Appeals,  or  the  major  part  of  them.  On  the 
trial  of  an  impeacnment  ajrainst  the  Governor  or  Ueutenant- 
Governor,  the  I^ieu  ten  ant-Governor  shall  not  act  as  a  member  of 
the  court.  No  judicial  officer  shall  exercise  his  office,  after 
articles  of  impeachment  a'^ainst  him  shall  have  been  preferred 
to  the  Senate,  until  he  shall  have  been  acquitted.  Before  the 
trial  of  an  impeachment  the  members  of  the  court  shall  take  an 
oath  or  affirmation  truly  and  impartially  to  try  the  impeachment 
according  to  the  evidence,  and  no  person  shall  be  convicted  with- 
out the  concurrence  of  two-thirds  of  the  members  present.  Judjcr- 
ment  in  cases  of  impeachment  shall  not  extend  further  than  to 
removal  from  office,  or  removal  from  office  and  disqualification  to 
hold  and  enjoy  any  office  of  honor,  trust  or  profit  under  this 
State:  but  the  party  impeached  shall  be  liable  to  indictment  and 
punishment  according  to  law. 
Const.     1846,  art.   VI,  |  1,  amended  in  1860. 

I   14.  County  courts. 

The  existing  County  Courts  are  continued,  and  the  Judges 
tber«>f  now  in  office  shall  hold  their  offices  until  the  expiration 
of  their  respective  terms.  In  the  county  of  Kin^f*  there  shall  be 
two  County  Judges  and  the  additional  County  JudKe  shall  be 
chosen  at  the  next  general  election  held  after  the  adoption  of  this 
article.  The  successors  of  the  several  County  Judges  shall  be 
chosen  by  the  electors  of  the  counties  for  the  term  of  six  years. 
County  Courts  shall  have  the  powers  and  jurisdiction  they  now 
possess,  and  also  original  jurisdiction  in  actions  for  the  recovery 
of  money  only,  where  the  defendants  reside  in  the  county,  and  in 
which  the  complaint  demands  judgment  for  a  sum  not  exceeding 
two  thousand  dollars.  The  Legislature  mav  hereafter  enlarge 
or  restrict  the  jurisdiction  of  the  County  Courts,  provided,  how- 
ever, that  their  jurisdiction  shall  not  be  so  extended  as  to  author- 
ize an  action  therein  for  the  recovery  of  money  only,  in  which 
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the  sum  demanded  exceeds  two  thousand  dollars,  or  in  which 
any  person  not  a  resident  of  the  county  is  a  defendant. 

Courts  of  Sessions,  except  in  the  county  of  New  York,  are 
abolished  from  and  after  the  last  day  of  December,  one  thousand 
eight  hundred  and  ninety-five.  All  the  jurisdiction  of  the  Court 
of  Sessions  in  each  county,  except  the  county  of  New  York,  shall 
thereupon  be  vested  in  the  County  Court  thereof,  and  all  actions 
and  procee<iings  then  pending  in  such  Courts  of  Sessions  shall  be 
transferred  to  said  County  Courts  for  hearing  and  determination. 
Every  County  Judge  shall  perform  such  duties  as  may  be  re- 
quired by  law.  His  salary  shall  be  established  by  law,  payable 
out  of  the  county  treasury.  A  County  Judge  of  any  county  may 
hold  County  Courts  in  any  other  county  when  requested  by  the 
Judge  of  such  other  county. 

Const.    1846,  art.  VI,  $  IS,  amended  In  1860. 

I  15.  9xkrrogmteu*  conrtaj  anrroBAtos,  their  poorer*  and 
Jvrladlctloiii  -vaeanclea. 

The  existing  Surrogates'  Courts  are  continued,  and  the  Sur- 
rogates now  in  office  shall  hold  their  offices  until  the  expiration  of 
their  terms.  Their  successors  shall  be  chosen  by  the  electors  of 
their  respective  counties,  and  their  terms  of  office  shall  be  six 
years,  except  in  the  county  of  New  York,  where  they  shall  con- 
tinue to  be  fourteen  years.  Surrogates  and  Surrogates'  Courts 
shall  have  the  jurisdiction  and  powers  which  the  Surrogates  and 
existing  Surrogates'  Courts  now  possess,  until  otherwise  provided 
by  the  Legislature.  The  County  Judge  shall  be  Surrogate  of  his 
county,  except  where  a  separate  Surrogate  has  been  or  shall  be 
elected.  In  counties  having  a  population  exceeding  forty  thou- 
sand, wherein  there  is  no  separate  Surrogate,  the  Legislature 
may  provide  for  the  election  of  a  separate  officer  to  be  Surrogate, 
whose  term  of  office  shall  be  six  years.  When  the  Surrogate 
shall  be  elected  as  a  separate  officer  his  salary  shall  be  established 
by  law,  payable  out  of  the  county  treasury.  No  County  Judge 
or  Surrogate  shall  hold  office  longer  than  until  and  including  the 
last  day  of  December  next  after  he  shall  be  .seventy  years  of 
age.  Vacancies  occurring  in  the  office  of  County  Judge  or  Sur- 
rogate shall  be  filled  in  the  same  manner  as  like  vacancies 
occurring  in  the  Supreme  Court.  The  compensation  of  any 
County  Judge  or  Surrogate  shall  not  be  increased  or  diminished 
during  his  term  of  office.  For  the  relief  of  Surrogates'  Courts 
the  Legislature  may  confer  upon  the  Supreme  Court  In  any 
county  having  a  population  exceeding  four  hundred  thousand,  the 
powers  and  jurisdiction  of  Surrogates,  with  authority  to  try 
issues  of  fact  by  jury  in  probate  cases. 

Ck>QBt.    1846,  art.  VI.  8  15,  am(>nded  in  1869. 

I  16.  Local  Judicial  oAcem. 

The  I^egislature  may,  on  application  of  the  board  of  super- 
visors, provide  for  the  election  of  local  officers,  not  to  exceed  two 
in  any  county,  to  discharge  the  duties  of  County  Judge  and  of 
Surrogate,  in  cases  of  their  inability  or  of  a  vacancy,  and  in 
such  other  cases  as  may  be  provided  by  Inw,  and  to  exercise  such 
other  powers  in  special  cases  us  are  or  may  be  provided  by  law, 

CoMt.    1846,  art.  VI,  {  16,  amended  In  1800. 

84 


Art.  VI  CONSTITUTION  OF  NEW  YORK.  S§  17-20 


I  IT.   ^vatlecB  of  the  p«Ace|  dlntFlcst  eowt  luatloea. 

The  electors  of  the  several  towns  shall,  at  their  anottal  town 
meetings,  or  at  such  other  time  and  in  such  manner  as  the  Legis- 
lature may  direct,  elect  Justices  of  the  Peace,  whose  term  of 
office  shall  be  four  years.  In  case  of  an  election  to  fill  a  vacancy 
occurring  before  the  expiration  of  a  full  term,  they  shall  hold  for 
the  residue  of  the  unexpired  term.  Their  number  and  cluBsifica- 
tion  may  be  regulated  by  law.  Justices  of  the  Peace  and  judges 
or  justices  of  inferior  courts  not  of  record,  and  their  clerks  may 
be  removed  for  cause,  after  due  notice  and  an  opportunity  of 
being  heard,  by  such  courts  as  are  or  may  be  prescribed  by  law. 
Justices  of  the  Peace  and  District  Court  Justices  may  be  elected 
in  the  different  cities  of  this  State  in  such  manner,  and  with  such 
powers,  and  for  such  terms,  respectively,  as  are  or  shall  be  pre- 
scribed by  law;  all  other  judicial  officers  in  cities,  whose  election 
or  appointment  is  not  otherwise  provided  for  in  this  article,  shall 
be  chosen  by  the  electors  of  such  cities,  or  appointed  by  some 
local  authorities  thereof. 

Const.    1846,  art.  TI,  S  18,  amended  lo  1800. 

S  18.  Inferior  l<»cftl  covrtii. 

Inferior  local  courts  of  civil  and  criminal  jurisdiction  may  be 
established  by  the  legislature,  but  no  inferior  local  court  here- 
after created  shall  be  a  court  of  record.  The  Legislature  shall 
not  hereafter  confer  upon  any  inferior  or  local  court  of  its  crea- 
tion, any  equity  jurisdiction  or  any  greater  jurisdiction  in  other 
respects  than  is  conferred  upon  County  Courts  by  or  under  this 
article-  Except  as  herein  otherwise  provided,  all  judicial  officers 
shidl  be  elected  or  appointed  at  such  times  and  in  such  manner 
as  the  Iiegislature  may  direct 

Court.    ISM^  art  VI,  9  19,   amended  In  1808 

f  19.  Clerloi  of  eoiirta. 

Clerks  of  the  several  counties  shall  be  clerks  of  the  Supreme 
Court,  with  such  powers  and  duties  as  shall  be  prescribed  by- 
law. The  Justices  of  the  Appellate  Division  in  each  department 
■hall  have  power  to  appoint  and  to  remove  a  clerk,  who  shall  keep 
his  office  at  a  place  to  be  designated  by  said  Justices.  The  Clerk 
of  the  Court  of  Appeals  shall  keep  his  office  at  the  seat  of  gov- 
ernment. The  Clerk  of  the  Court  of  Appeals  and  the  clerks  of 
the  Appellate  Division  shall  receive  compensation  to  be  estab- 
lished by  law  and  paid  out  of  the  public  treasury. 

Const.    1846.  art.  VI,  i  20,  amended  In  1860. 

I  ao.  IVo  Judlctal  OAceT,  except  Jviitlce  of  the  peace,  to 
receiT^e  fees;  not  to  act  «■  attorney  or  connselor. 

No  judicial  officer,  except  Justices  of  the  Peace,  shall  receive 
to  his  own  use  any  fees  or  perquisites  of  office;  nor  shall  any 
Judge  of  the  Court  of  Appeals,  or  Justice  of  the  Supreme  Court, 
or  any  County  Judge  or  Surrogate  hereafter  elected  in  a  county 
having  a  population  exceeding  one  hundred  and  twenty  thousand, 
practice  as  an  attorney  or  counselor  in  any  court  of  record  in 
this  State,  or  act  as  referee.  The  Legislature  may  impose  a 
«uni]ar  prohibition  upon  County  Judges  and  Surrogate/j  in  other 
counties     No  one  shall  be  eligible  to  the  office  of  Judge  of  the 
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Cout't  of  Appeals,  Justii^  of  the  Supreme  Court,  or,  except  in 
the  county  of  Hamilton,  to  the  office  of  County  Judge  or  Surro- 
gate, who  is  not  an  attorney  and  counselor  of  this  State. 

Const.    1846,  art.  VI.  |  21,  amondod  in  1809. 

i  21.  Publication  of  statnteM. 

The  Legislature  shall  provide  for  the  speedy  publication  of  all 
statutes,  and  shall  regulate  the  reporting  of  the  decisions  of  the 
courts;  but  all  laws  and  judicial  decisions  shall  be  free  for  pub- 
lication by  any  person. 

Conat.    1846,  art.  VI.  {  2.3,  amondod  In  186D. 

{  22.  Terma  of  office  of  present  Justices  of  the  peace  aa^l 
local  Jndlcinl  officers. 

Justices  of  the  Peace  and  other  local  judicial  officers  provided 
for  in  sections  seventeen  and  eighteen,  in  office  when  this  article 
takes  effect,  shall  hold  their  offices  until  the  expiration  of  their 
respective  terms. 

Const.    1846,  art.  VI,  {  25,  amended  In  1869. 

{  23.  Courts  of  special  sessions. 

Courts  of  Special  Sessions  shall  have  such  jurisdiction  of 
offenses  of  the  grade  of  misdemeanors  as  may  be  prescribed  by 
law. 

0«iist.    1M«,  art.  YI,  8  26,  amonded  In  1809. 
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ARTICLES  SEVESNTH. 

S*c.     1.  State  credit  not  to  be  given. 

2.  State  debts,  potter  to  contract. 

3.  State  debts  to  ropel  iDrarions. 

4.  Limitation  of  legidiative  power  to  create  debts. 

5.  Sinking  fund,  bow  kept  and  invested. 

6.  Claims  barred  by  statute  of  limitations. 

7.  Forest  preserre. 

a  Canals,  not  to  be  sold;  not  apptlcsble  to  certain  canals:  disposition 
of  funds. 

9.  No  tolls  to  be  Imposed;  contracts  ft>r  work  and  nuitertals;  no  extra 

comp«>ttsatlon. 

10.  Canal  ImproTement  and  cost  thoreof. 

11.  Payment  of  debts  of  tbe  Btate. 

12.  Improyement  of  blgbwajs. 

f  1.  StsUe  ovedii  ia*t  to  1>e  artTen. 

The  credit  of  the  State  shall  not  in  any  manner  be  gircn  or 
loaned  to  or  in  aid  of  any  individual,  association  or  corporation. 

Coast.    iS4e,  art.  Vli.  f  0. 

i  2«  Stsite  debts,  pofvcr  to  eontrsict. 

The  State  may,  to  meet  casual  deficits  or  failures  in  revenues, 
or  for  expenses  not  provided  for,  contract  debts;  but  such  debts, 
direct  or  contingent,  singly  or  in  the  aggregate,  shall  not  at  any 
thne  exceed  one  million  of  dollars:  and  the  moneys  arising  from 
<he  loans  creatmg  such  debts  shall  be  applied  to  the  purpose  for 
which  they  were  obtained,  or  to  repay  the  debt  so  contracted, 
and  to  no  other  purpose  vrhatever. 

Coast.    1846.  art.  VII.  «  10. 

S  a,  state  debts  to  vepel  In-vaslons. 

In  addition  to  the  above  limited  power  to  contract  debts,  the 
State  may  contract  debts  to  repel  invasion,  suppress  insurrection. 
or  defend  the  State  in  war;  but  the  money  arising  from  the  con- 
tracting of  such  debts  shall  be  applied  to  the  purpose  for  which 
it  was  raised,  or  to  repay  such  debts,  and  to  no  other  purpose 
whatever. 

Const.    1846.  art  Vn,  |  11. 

I  4.  lilmitatioa  of  leirtvlatlve  power  to  create  debts. 

Except  the  debts  specified  in  sections  two  and  three  of  this 
article,  no  debts  shall  be  hereafter  contracted  by  or  in  behalf 
of  this  State,  unless  such  debt  shall  be  authorized  by  a  law, 
for  some  single  work  or  object,  to  be  distincly  specified  therein: 
and  such  law  shall  impose  and  provide  for  the  collection  of  a 
direct  annual  tax  to  pay,  and  sufficient  to  pay,  the  interest  on 
such  debt  as  it  falls  due,  and  also  to  pay  and  discharge  the 
principal  of  such  debt  within  fifty  years  from  the  time  of  the 
contracting  thereof.  No  such  law  shall  take  effect  until  it  shall, 
at  a  general  election  have  been  submitted  to  the  people,  and  have 
received  a  majority  of  all  the  votes  cast  for  and  against  it  at 
«ich  election.  On  the  final  passage  of  such  bill  in  either  housn 
of  the  Legislature,  the  question  shall  be  taken  by  ayes  and  noes, 
fo  be  duly  entered  on  the  journals  thereof,  and  shall  be:  "Shall 
this  bill  paiss,  and  ought  the  same  to  receive  the  sanction  of  the 
people?" 
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The  Legislature  may  at  any  time,  after  the  approval  of  such 
law  by  the  people,  if  no  debt  shall  nave  been  contracted  in  pur- 
suance thereof,  repeal  the  same;  and  may  at  any  time,  by  mw, 
forbid  the  contracting  of  any  further  debt  or  liability  under  such 
law;  but  the  tax  imposed  by  such  act,  in  proportion  to  the  debt 
and  liability  which  may  have  been  contracted,  in  pursuance  of 
such  law,  shall  remain  in  force  and  be  irrepealable,  and  be  annu- 
ally collected,  until  the  proceeds  thereof  shall  have  made  the 
provision  hereinbefore  specified  to  pay  and  discharge  the  interest 
and  principal  of  such  debt  and  liability.  The  money  arising  from 
any  loan  or  stock  creating  such  debt  or  liability  shall  be  applied 
to  the  work  or  object  specified  in  the  act  authorizing  such  debt 
or  liability,  or  for  the  payment  of  such  debt  or  liability,  and 
for  no  other  purpose  whatever.  No  such  law  shall  be  submitted 
to  be  voted  on,  within  three  months  after  its  passage  or  at  any 
general  election  when  any  other  law.  or  any  bill  shall  be  sub- 
mitted to  be  voted  for  or  against.  Toe  Legislature  nuiy  provide 
for  the  issue  of  bonds  of  the  state  to  run  for  a  period  not  ex- 
ceeding fifty  years  in  lieu  of  bonds  heretofore  authorized  but 
not  issued  and  shall  impose  and  provide  for  the  collection  of  a 
direct  annual  tax  for  the  payment  of  the  same  as  hereinbefore 
required.  When  any  sinking  fund  created  under  this  section 
shall  equal  in  amount  the  debt  for  which  it  was  created,  no 
further  direct  tax  shall  be  levied  on  account  of  said  sinking  fund 
and  the  Legislature  shall  reduce  the  tax  to  an  amount  equal  to 
the  accruing  interest  on  such  debt.  The  Legislature  may  from 
time  to  time  alter  the  rate  of  interest  to  be  paid  upon  any  State 
debt,  which  haw  been  or  may  be  authorized  pursuant  to  the  pro- 
visions of  this  section,  or  upon  any  part  of  such  debt,  provided, 
however,  that  the  rate  of  interest  shall  not  be  altered  upon  any 
part  of  such  debt  or  upon  any  bond  or  other  evidence  thereof, 
which  has  been,  or  shall  be  created  or  issued  before  such  altera- 
tion. In  case  the  Legislature  increase  the  rate  of  interest  upon 
any  siich  debt,  or  part  thereof,  it  shall  impose  and  provide  for 
the  collection  of  a  direct  annual  tax  to  pay  and  sufficient  to  pay 
the  increased  or  altered  interest  on  such  debt  as  it  falls  due 
and  also  to  pay  and  discharge  the  principal  of  such  debt  within 
fifty  years  from  the  time  of  the  contracting  thereof,  and  shall 
appropriate  annually  to  the  sinking  fund  moneys  in  amount 
sutiicient  to  pay  such  interest  and  pay  and  discharge  the  princi- 
pal of  such  debt  when  it  shall  become  due  and  payable. 
Const.     1846,   art.  Til,   |   12,  amended  In   1906    and  1909. 

{  5.  Slnklnir  fnnay  how  kept  and  Inrevted. 

The  sinking  funds  provided  for  the  payment  of  interest  and  the 
extinguishment  of  the  principal  of  the  debts  of  the  State  shall 
be  separately  kept  and  safely  invested,  and  neither  of  them  shall 
be  appropriated  or  used  in  any  manner  other  than  for  the  specific 
purpose  for  which  it  shall  have  been  provided. 
Const.    1846,   art.  Til,   |  13,  amended  In  1874. 

{  O*  Clalnia  barred  by  atatnte  of  llmitatlona. 

Neither  the  Legislature,  cana!  board,  nor  any  person  or  per- 
sons acting  in  behalf  of  the  State,  shall  audit,  allow  or  pay  any 
claim  which,  as  between  citizens  of  the  State,  would  be  barred 
by  lapse  of  time.    This  provision  shall  not  be  construed  to  repeal 
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anj  statute  fixing  the  time  within  which  claims  Bhall  bo  pre- 
sented or  allowed,  nor  shall  it  extend  to  any  claim  duly  presented 
within  the  time  allowed  by  law,  and  prosecuted  with  due  dili- 
gence from  the  time  of  such  presentment.  But  if  the  claimant 
shall  be  under  legal  disability,  the  claim  may  be  presented  within 
two  years  after  such  disability  is  removed. 
Cawt.    1846,  art.  YII,   I  14.  amende  In  1874. 

I   T.  Korc«t  preserr-e. 

The  lands  of  the  State,  now  owned  or  hereafter  acquired,  con- 
stituting the  forest  preserve  as  now  fixed  by  law.  shall  be  for- 
ever kept  as  wild  forest  lands.  They  shall  not  be  leased,  sold 
or  exchanged,  or  be  taken  by  any  corporation,  public  or  private, 
nor  shall  the  timber  thereon  be  sold,  removed  or  destroyed. 


I  8.   Caaalsy    not    ta    be    sold)    not    applied    to    certain 
laala;  dlspositioa  of  fnadn. 

The  Legislature  shall  not  sell,  lease  or  otherwise  disoose  of  the 
Erie  canal,  the  Oswego  canal,  the  Champlain  canal,  the  Cayuga 
and  Seneca  canal,  or  the  Black  River  canal;  but  they  shall 
remain  the  property  of  the  State  and  under  its  management  for- 
ever. The  pronibition  of  lease,  sale  or  other  disposition  heroin 
contained,  shall  not  apply  to  the  canal  known  as  the  Main  and 
Hamburg  street  canal,  situated  in  the  city  of  Buffalo,  and  which 
extends  easterly  from  the  westerly  line  of  Main  street  to  the 
westerly  line  of  Hamburg  street.  All  funds  that  may  be  de- 
rived from  any  lease,  sale  or  other  dispos-ition  of  any  canal  shall 
be  applied  to  the  improvement,  superintendence  or  repair  of  the 
remaining  portion  of  the  canals. 

CXaat.     1846,  art.  VII,   |  6.  amended  In  1882. 

I  9.  Ho  toll*  to  be  Imposed  f  contracts  for  worU  and  ma- 
terial* |  no  extra  eonipenaation. 

Xo  tolls  shall  hereafter  be  imposed  on  persons  or  property 
transported  on  the  canals^  but  all  boats  navigating  the  canals, 
and  the  owners  and  masters  thereof,  shall  be  subject  to  such  laws 
and  regulations  as  have  been  or  may  hereafter  be  enaott»d  con- 
cerning the  navigation  of  the  canals.  The  Legislature  shall  an- 
nually, by  equitable  taxes,  make  provision  for  the  expenses  of  the 
ssuperintendence  and  repairs  of  the  canals.  All  contracts  for 
work  or  nmterials  on  any  canal  shall  be  made  with  the  persons 
who  shall  offer  to  do  or  provide  the  same  at  the  lowest  price, 
with  adequate  security  for  their  performance.  No  extra  com[)en- 
sation  shall  be  made  to  any  contractor;  but  if,  from  any  unfore- 
seen cause,  the  terms  of  any  contract  shall  prove  to  be  unjust 
and  oppressive,  the  cannal  board  may,  upon  the  application  of  the 
contractor,  cancel  snoh  contract. 
Const.     1846,  art.  Til.  |  3,  amended  in  1882. 

I  10«  Canal  latpro-vementy  and  cost  tbereof. 

The  canals  may  be  improved  in  such  manner  as  the  legisla- 
ture shall  provide  by  law.  A  debt  may  be  autborized  for  that 
purpose  in  the  mode  prescribed  by  section  four  of  this  article,  or 
the  cost  of  such  Improvement  may  be  defrayed-  by  the  appropria- 
tion of  funds  from  the  state  treasury,  or  by  equitable  annual  tax. 
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S   11.  Payment  of  Aebts  of  the  atnte. 

The  Legislature  mfly  appropriate  ont  of  any  funds  in  the 
treasury,  moneys  to  pay  the  accruing  interest  and  principal  of 
any  debt  heretofore  or  hereafter  created,  or  any  part  th'ereof  and 
may  5>et  apart  in  each  fiscal  ye/Jr,  moneys  in  the  state  treasury 
as  a  sinkiuK  fund  to  pay  the  interest  as  it  falls  due  and  to 
pay  and  discharge  the  principal  of  any  debt  heretofore  or  here- 
after created  under  section  four  of  article  seven  of  the  constitu- 
tion until  the  same  shall  be  wholly  paid,  and  the  principal  and 
income  of  such  sinking'  fund  shall  be  applied  to  the  pnrpose  for 
which  said  sinkinK  fund  is  created  and  to  no  otiier  pnn>o»e  what- 
ever; and,  in  the  event  such  moneys  so  set  aiwrt  in  any  fison! 
year  be  sufficient  to  provide  such  sinkin^r  fund,  a  direct  annual 
tax  for  such  year  need  not  be  imposed  and  collected,  as  requirted 
by  the  provisions  of  said  section  four  of  article  seven,  or  of  any 
law  enacted  in  pursuance  thereof. 
Added  in  1905. 

{   12.  ImproTeniettt   of  liiirl>way«« 

A  debt  or  debts  of  the  state  may  be  authorized  by  law  for  the 
improvement  of  highways.  Such  highways  shall  be  determined 
under  general  laws,  which  shall  also  provide  for  the  equitable 
apportionment  thereof  among  the  counties.  The  aggregate  of 
the  debts  authorized  by  this  section  shall  not  at  any  one  time 
exceed  the  sum  of  fifty  millions  of  dollars.  The  payment  of  the 
annual  interest  on  such  debt  and  the  creation  of  a  sinking  fund 
of  at  least  two  i^er  centum  per  annum  to  discharge  the  prin- 
cipal at  maturity  shall  be  provided  by  general  laws  whose  force 
and  effect  shall  not  be  diminished  during  the  existence  of  any 
debt  created  tliereunder.  The  1  legislature  may  by  general  law's 
require  the  county  or  toAvn  or  both  to  pay  to  the  sinking  fund 
the  proportionate  part  of  the  cost  of  any  such  highway  within 
the  boundaries  of  such  county  or  town  and  the  proportionate 
part  of  the  interest  thereon,  but  no  county  shall  at  any  time  for 
any  highway  be  required  to  pay  more  than  thirty-five  hundredths 
of  the  cost  of  such  highway,  and  no  town  more  than  fifteen  hun- 
dredths. None  of  the  provisions  of  the  fourth  section  of  this 
article  shall  apply  to  debts  for  the  improvement  of  highways 
hereby   authorized. 

Added  ia  19(»5. 
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ARTICI^K    filGHTBU 

1.  Corporations,  formation  of. 

2.  Daea  of  corporationa. 

i.  Corporation,  deflnition  of  term. 

4.  SaTinss   bank   charters;    reatrictions   upon  troateea;   special   chartera 

not  to  be  grranted. 

5.  Specie  payment. 

6.  Reglatiy  of  bUla  or  notes. 

7.  Uability  of  atockboldera  of  banks. 

ft.  Billholdera  of  insolvent  bank,   preferred  creditors. 
9.  Credit  or  money  of  the  state  not  to  bo  glron. 

10.  Ckinntiea.    cities   and   towns   not   to   give   or   loan   money   or   credit; 

limitation  of  indebtedness. 

11.  State   board   of  charities;   state   commission   in   lunacy;    state   com< 

mission  of  prisons. 

12.  Boards  appointed  by  goTemor. 
IS.  Existing  laws  to  remain  In  force. 

14.  Maintenance  and  support  of  Inmates  of  charitable  Institntions. 
Iff.  Commissioners  continued  in  office. 

I  1.  Corpora tt OHM,  formation  of. 

Corporations  may  be  formed  under  general  laws;  bnt  shall  not 
be  created  by  special  act,  except  for  municipal  purposes,  and  in 
cases  where,  in  the  judgment  of  the  Legislature,  the  objects  of 
the  corporation  cannot  be  attained  under  general  laws.  All  gen- 
eral laws  and  special  acts  passed  pursuant  to  this  section  may  be 
altered  from  time  to  time  or  repealed. 

Const.    1816,  art.  VIII,  |  1. 

I  2.  Dues  of  corporations. 

Dues  from  corporations  shall  be  secured  by  such  individual 
liability  of  the  corporators  and  other  means  as  may  be  prescribed 
by  law. 

Const.     1846,  art.  mi,  9  2. 

i  8«  Corporation,  definition  of  term. 

The  term  corporations  as  used  in  this  article  shall  be  construed 
to  include  all  associations  and  joint-stock  companies  having  any 
of  the  powers  or  privileges  of  corporations  not  possessed  by  in- 
dlridnals  or  partnerships.  And  all  corporations  shall  have  the 
right  to  sue  and  shall  be  subject  to  be  sued  in  all  courts  in  like 
cases  as  natural  persons. 

Const.    1846.  art.  VIII,  |  3. 

f  4.  Savins*  bank  chartcm;  rentrlctions  upon  trnatees) 
■peeial  eliarters  not  to  be  granted. 

The  Legislature  shall,  by  general  law,  conform  all  charters  of 
sarings  banks,  or  institutions  for  savings,  to  a  uniformity  of 
powers,  rights  and  liabilities,  and  all  charters  hereafter  granted 
for  snch  corporations  shall  be  made  to  conform  to  such  general 
law,  and  to  such  amendments  as  may  be  made  thereto.  And  no 
such  corporation  shall  have  any  capital  stock,  nor  shall  the 
trustees  thereof,  or  any  of  them,  have  any  interest  whatever, 
direct  or  indirect,  in  the  profits  of  such  corporation;  and  no  di- 
rector or  trustee  of  any  such  bank  or  institution  shall  be  inter- 
ested in  any  loan  or  use  of  any  money  or  property  of  such  bank 
or  institution  for  savings.  The  Legislature  shall  have  no  power  to 
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pass  aDy  act  grauting  any  special  charter  for  banking  purposes; 
but  corporationK  or  associations  may  be  formed  for  such  purposes 
under  general  laws. 

Cflnst.    1846.  art.  VIII,  {  4,  amended  In  1874. 

i  6.  Specie  payment. 

The  Legislature  shall  have  no  power  to  pass  any  law  sanction- 
ing in  any  manner,  directly  or  indirectly,  the  suspension  of  specie 
payments,  by  nny  person,  association  or  corporation,  issuing  bank 
notes  of  any  description. 

Const.     1846,  art.   VIII,   $  5. 

S   H.  Reariatry  of  bills  or  notes. 

The  legislature  shall  provide  by  law  for  the  registry  of  all 
bills  or  notes,  issued  or  put  in  circulation  as  money,  and  shall 
require  ample  security  for  the  redemption  of  the  same  in  sjjecie. 

Const.     1846.  art.    VIII.   S   6. 

§   7.  L.iabtllty  of  stockholders   of  banks. 

The  stockholders  of  every  corporation  and  joint-stock  associa- 
tion for  banking  purposes,  shall  be  individually  responsible  to  the 
aniouut  of  their  respective  share  or  shares  of  stock  in  any  such 
corporation  or  association,  for  all  its  debts  and  liabilities  of  every 
kind. 
Const.     1846,   art.   VIII,   (  7. 

§  8.  Blllholflers  of  insolvent  bank,  preferred  oreditora. 

In  case  of  the  insolvency  of  any  bank  or  banking  association, 
the  billholders  thereof  shall  be  entitled  to  preference  in  payment, 
«ver  all  other  creditors  of  such  bank  or  association. 
Const.     1840,  art.  VIII,   |  8, 

§  0.  Credit  or  money  ef  the  state  not  to  be  fflTem. 

Neither  the  credit  nor  the  money  of  the  State  shall  be  given 
or  loaned  to  or  in  aid  of  any  association,  corporation  or  private 
undertaking.  This  section  shall  not,  however,  i)revent  the  Legis- 
lature from  making  such  provision  for  the  education  and  support 
of  the  blind,  the  deaf  and  dumb,  and  juvenile  delinquents,  as  to 
it  may  seem  proper.  Nor  shall  it  apply  to  any  fund  or  property 
now  held,  or  which  may  hereafter  be  held,  by  the  State  for 
educational   purposes. 

Const     1846,  art.  VIII,   |  10,  added  in  1874. 
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I  lO.  Limitation  of  Indebtedness  of  counties,  cities,  toi^ns 
and  T-IIIaares;  exception  as  to  cltr  of  New  York. 

No  county,  city,  town  or  Tillage  shall  hereafter  give  any  money 
or  property,  or  loan  its  money  or  credit  to  or  in  aid  of  any 
iadiTidual,  association  or  corporation,  or  become  directly  or  in- 
directly the  owner  of  stock  in,  or  bonds  of,  any  association  or 
corporation:  nor  shall  any  such  county,  city,  town  or  village  bo 
allowed  to  incur  any  indebtedness,  except  for  county,  city,  town 
or  village  purposes.  This  se<?tion  shall  not  prevent  -such  county, 
city,  town  or  village  from  making  sych  provision  for  the  aid  or 
snpi>ort  of  its  poor  as  may  be  authorized  by  law.  No  county  or 
city  shall  be  allowed  to  become  indebted  for  any  purpose  or  in 
any  manner  to  an  amount  which,  including  existing  iudobtediies?. 
((hall  exceed  ten  per  centum  of  the  assessed  valuation  of  the  real 
estate  of  such  county  or  city  subject  to  taxation,  as  it  appeared 
by  the  assessment-rolls  of  said  county  or  city  on  the  last  assess- 
ment for  state  or  county  taxes  prior  to  the  incurring  of  such 
indebtedness;  and  all  indebtedness  in  excess  of  such  limita lions, 
except  such  as  now  may  exist,  shall  be  absolutely  void,  except 
aa  herein  otherwise  provided.  No  county  or  city  whose  present 
indebtedness  exceeds  ten  i)er  centum  of  the  assessed  valuation 
of  its  real  estate  subject  to  taxation,  shall  be  allowed  to  become 
indebted  in  any  further  amount  until  such  indebtedness  shall  be 
reduced  within  such  limit.  This  section  shall  not  be  construed 
to  prevent  the  issuing  of  certificates  of  indebtedness  or  revenue 
bonds  issued  in  anticipation  of  the  collection  of  taxes  for  amounts 
actually  contained,  or  to  be  contained  in  the  taxes  for  the  year 
when  such  c?ertificates  or  revenue  bonds  are  issued  and  payable 
ont  of  snch  taxes;  nor  to  prevent  the  city  of  New  York  from 
issaing  bonds  to  be  redeemed  out  of  the  tax  levy  for  the  year 
next  succeeding  the  year  of  their  issue,  provided  that  the  amount 
of  such  bonds  which  may  be  issued  in  any  one  year  in  excess  of 
the  limitations  herein  contained  shall  not  exceed  one-tenth  of 
one  per  centum  of  the  assessed  valuation  of  the  real  estate  of 
said  city  subject  to  taxation.  Nor  shall  this  section  be  construed 
to  prevent  the  issue  of  bonds  to  provide  for-  the  suppiy  of  water; 
bat  the  term  of  the  bonds  issued  to  provide  the  supply  of  water, 
in  excess  of  the  limitation  of  indebtedness  fixed  he^rein,  shall  not 
exceed  twenty  years,  and  a  sinking  fund  shall  be  created  on  the 
i!«$aing  of  the  said  bonds  for  their  redemption,  by  raising  annu- 
ally a  sum  which  will  produce  an  amount  equal  to  the  sum  of 
the  principal  and  interest  of  said  bonds  at  their  maturity.  All 
cprtificates  of  indebtedness  or  revenue  bonds  issued  in  anticipa- 
tion of  the  collection  of  tajces,  which  are  not  retired  within  live 
years  after  their  date  of  issue,  and  bonds  issued  to  provide  for 
the  supply  of  water,  and  any  debt  hereafter  incurred  by  any 
portion  or  part  of  a  city,  if  there  shall  be  any  such  debt,  shall 
lie  included  in  ascertaining  the  power  of  the  city  to  become 
otherwise  indebted;  except  that  debts  incurred  bj-  the  city  of 
New  York  after  the  first  day  of  January,  nineteen  hundred  and 
fonr,  and  debts  incurred  by  any  city  of  the  second  class  after 
the  first  day  of  January,  hinoteen  hundred  and  eight,  and  debts 
mcorred  by  any  city  ol  the  third  class  after  the  first  day  of 
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January,  nineteen  hundred  and  ten,  to  provide  for  the  snpply  of 
water  shall  not  be  so  included;  and  except  further  that  any 
debt  hereafter  incurred  by  the  city  of  New  York,  for  a  public 
improvement  owned  or  to  be  owned  by  the  city,  which  yields 
to  the  city  current  net  revenue,  after  makinK  any  necessary 
allowance  for  repairs  and  maintenance  for  which  the  city  is 
liable,  in  excess  of  the  interest  on  said  debt  and  of  the  annual 
installments  necessary  for  its  amortization  may  be  excluded  in 
ascertainin/yr  the  power  of  said  city  to  become  otherwise  indebted, 
provided  that  a  sinking  fund,  for  its  amortizsitiou  shall  have  been 
established  and  maintained  and  that  the  indebtedness  shall  not 
be  so  excluded  during?  any  period  of  time  When  the  revenue 
aforesaid  shall  not  be  snfflcient  to  equal  the  said  interest  and 
amortization  installments,  andf  except  further  that  any  indebt- 
edness  heretofore  incurred  by  the  city  of  New  York,  for  any 
rapid  transit  or  dock  investment,  maj'  be  so  excludetl  propor- 
tionately to  the  extent  to  which  the  current  net  revenue  received 
by  said  city  therefrom  shall  meet  the  interest  and  amortization 
installments  thereof,  provided  that  any  increase  int  the  debt  in- 
curring power  of  the  city  of  New  York  which  shal  result  from 
the  exclusion  of  debts  heretofore  incurred,  shall  be  available 
only  for  the  acquisition  or  construction  of  properties  to  be  used 
for  rapid  transit  or  dock  purposes.  The  legislature  shall  pre- 
scribe the  method  by  which  and  the  terms  and  conditions  under 
which  the  amount  of  any  debt  to  be  so  excluded  shall  be  deter- 
mined, and  no  such  debt  shall  be  excluded  except  in  accordance 
with  the  determination  so  prescribed.  The  le^rislature  may  in 
its  discretion  confer  appropriate  jurisdiction  on  the  appellate 
division  of  the  supreme  court  in  the  first  judicial  department 
for  the  purpose  of  determining  the  amount  of  any  debt  to  be  so 
excluded.  No  indebtedness  of  a  city  valid  at  the  time  of  its 
inception,  shall  thereafter  become  invalid  by  reason  of  the 
operation  of  any  of  the  provisions  of  this  section.  Whenever 
the  boundaries  of  any  city  are  the  same  as  those  of  a  county, 
or  when  any  city  shall  include  within  its  boundaries  more  than 
one  county,  the  power  of  any  county  wholly  included  within  such 
city  to  become  indebted  shall  cease,  but  the  debt  of  the  county, 
heretofore  existing,  ifhall  not,  for  the  purpoaes  of  this  section,  be 
reckoned  as  a  part  of  the  city  debt.  The  amount  hereafter  to  be 
raised  by  tax  for  county  or  city  purposes,  in  any  county  contain- 
ing a  city  of  over  one  hundred  thousand  inhabitants,  or  any- 
such  city  of  this  State,  in  addition  to  providing  for  the  principal 
and  interest  of  existing  debt  shall  not  in  the  aggregate  exceed 
in  any  one  year  two  per  centum  of  the  assessed  valuation  of  the 
real  and  personal  estate  of  such  county  or  city,  to  be  ascertaine<l 
as  prescribed  in  this  section  in  resi>ect  to  county  or  city  debt. 

Const.     1846.   art.  Vlll,   |   11,  added  In  1874,  and  amended  In  1884,   188». 
1905,   1907  and  1909. 

$   11.  State  board   of  charities  j  state  conamissloa  In  lu- 
nacy I  state  GOfuinission  of  prisons* 

The  liegislatnre  shall  provide  for  a  state  board  of  charitied, 
which    shall   visit    and    inspect    all    institutions,    whether    state, 
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coantj.  municipai,  incorporated  or  not  incorporated,  which  are 
of  a  charitable,  eleemoaynary«  correctional  or  reformatory  char- 
acter, exceptini?  only  mch  institutions  as  are  hereby  made  sub- 
ject to  the  risitiition  and  inspection  of  either  of  the  commissions 
hereinafter  mentioned,  but  including  all  reformatories  except 
those  in  which  adult  males  convicted  of  felony  shall  be  confined; 
a  state  commission  in  lunacy,  which  shall  visit  and  inspect  all 
institutions,  either  iml^Wc  or  private,  used  for  the  care  and  treat- 
ment of  the  insane  (not  inclndimc  institutions  for  epileptics  or 
idiots);  a  state  commission  of  prisons  which  shall  visit  and  inspect 
all  institutions  used  for  the  detention  of  sane  adults  charged  with 
or  convicted  of  crime,  or  detained  aa  witnesses  or  debtors. 

Naw. 

i   12.  Boards  appointed  hy  arovemor* 

The  members  of  the  said  board  and  of  the  said  commissions 
shall  be  appointed  by  the  (rovemor,  by  and  with  the  advice  and 
consent  of  the  Senate;  and  any  member  may  be  removed  from 
office  by  the  Governor  for  cause,  an  opportunity  having  been 
given  him  to  be  heard  in  his  defense. 

New. 

f  13*  Sxiatiiiflr  lavTB  to  remain  in  force. 

Existing  laws  relating  to  institutions  referred  to  in  the  fore- 
going sections  and  to  their  supervision  and  inspection,  in  so  far 
as  such  laws  are  not  inconsistent  with  the  provisions  of  the  Con- 
stitution, shall  remain  in  force  until  amended  or  repealed  by  the 
Legislature.  The  visitation  and  inspection  herein  provided  for 
snail  not  be  exclusive  of  other  visitation  and  inspection  now 
authorized   by  law. 

Vcv. 

I  14.  Mnlntenaaee  and  support  of  Inmates  of  charitable 
Institntlona* 

Nothing  in  this  Constitution  contained  shall  prevent  the  Legis- 
lature from  making  such  provision  for  the  education  and  support 
of  the  blind,  the  deaf  and  dumb,  am!  juvenile  delinquents,  as  to 
it  may  seem  proper;  or  prevent  any  county,  city,  town  or  village 
from  providing  for  the  care,  support,  maintenance  and  secular 
education,  of  inmates  of  orphan  asylums,   homes  for  dependent 

children  or  correctional  institutions,  whether  under  public  or 
private  control.  Payments  by  counties,  cities,  towns  and  villages 
to  charitable,  eleemosynary,  correctional  and  reformatory  institu- 
tions, wholly  or  partly  under  private  control,  for  care,  support 
and  maintenance,  may  be  authorized,  but  shall  not  be  required 
Iff  the  Liegialature.     No  such  payments  shall  be  made  for  any 
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inmate  of  such  institutions  who  is  not  received  and  retained 
therein  pursuant  to  rules  esftablished  by  the  state  board  of  chari- 
ticMs.  Such  rules  shall  be  subject  to  the  control  of  the  Legislature 
by  general  laws. 

New. 

S  16.  CommlMloners  ^ontlniied  in   ofllee. 

Commissioners  of  the  state  board  of  charities  and  commission- 
ers of  the  Hlate  commission  in  hmacy,  now  holding  office,  shall  be 
continued  in  office  for  the  term  for  which  they  were  appointed, 
respectively,  unless  the  I^egislature  shall  otherwise  provide.  The 
Legislature  may  confer  upon  the  commissions  and  upon  the  board 
mentione<i  in  the  foregoing  sections  any  additional  po\yer8  that 
are  not  inconsistent  with  other  provisions  of  the  Constitution. 

New. 
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ABTECXB  NINTH* 

JL  OomiDOD  icbools. 

2.  Regents  of   the  nnlTeraltr. 

3.  Common  school,  Uteratore  and  the  United  States  deposit  funds. 

4.  No  aid  to  denominational  schools. 


i   1«  ComuMkon  aeliools. 

The  Legislatntv  Bbtll  provide  for  the  maintenance  and  support 
of  a  system  of  free  common  schools,  wherein  all  the  children  of 
this  State  may  be  educated. 


I  S.  Rev«iits  •!  the  vmlTcndtr* 

The  corporation  created  in  the  year  one  thousand  seven  hnn- 
drpd  and  eij?hty-fonr,  under  the  name  of  The  Re^nts  of  the 
University  of  the  State  of  New  York,  is  hereby  continued  under 
the  name  of  The  University  of  the  State  of  New  York.  It  shall 
be  ^vemed  and  its  corporate  powers,  which  may  be  increased, 
modified  or  diminished  by  the  ijegislature,  shall  be  exercised  by 
not  less  than  nine  regents. 

New. 

%  3.  Common  acliool»  Hteratvre  and  the  United  States 
deposit  fiinda. 

The  capital  of  the  common  school  fund,  the  capital  of  the  litera- 
ture fund,  and  the  capital  of  the  United  States  deposit  fund,  shall 
be  respectively  preserved  inviolate.  The  revenue  of  the  said 
common  school  fand  shall  be  applied  to  the  support  of  common 
schools;  the  revenue  of  the  said  literature  fund  shall  be  applied 
to  the  support  of  academies:  and  the  sum  of  twenty-five  thousan<l 
dollars  of  the  revenues  of  the  United  States  deposit  fund  shall 
each  year  be  appropriated  to  and  made  part  of  the  capital  of  the 
said  common  school  fund. 
Coast.     184e.  art.  IX,  f  1. 

I  4.  No  mid  to  denon&tnatlonal  aelioola. 

Neither  the  State  nor  any  subdivision  thereof,  shall  use  its 
property  or  cred4t  or  any  public  money,  or  authorize  or  permit 
either  to  be  used,  directly  or  indirectly,  in  oid  or  maintenance, 
other  than  for  examination  or  Inspection,  of  any  school  or  in- 
stitution of  learning  wholly  or  in  part  under  the  control  or 
direction  of  any  religious  denomination,  or  in  which  any  denomi- 
national tenet  or  doctrine  la  taught. 
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ARTICIiB   TEHTH. 

tec     1.  Sheriffs,   cl^rki  of  counties,    district  attoraeys  and  reglatens  W9f 
ornor  may  remore. 

2.  AppolDtmeot    or    election    of  officers  not  proTlded  fer  br  this  mb- 

stltutioo. 

3.  Duration  of  term. 

4.  Time  of  election. 

6.  Vacancies  in  office,  how  filled. 

6.  rulitical  year. 

7.  RomoTal  from  office  for  miacondnct*  ttO^ 

8.  Office  deemed  Tacant. 

9.  Compensation  of  officers. 

I  1.  SlierltfB,  elerks  of  eoiiiiti«By  di»tvl«t  Atcmmeytf  itnA 
reirlMersy  Coventor  aaajr  vejnove. 

Sheriffs*  clerks  of  counties,  district  attorneys  and  registers  in 
counties  having  registers,  shall  be  chosen  by  the  electors  of  the 
respective  counties,  once  in  every  three  years  and  as  often  aa 
vacancies  shall  happen,  except  in  the  counties  of  Nesr  York  and 
Kings,  and  in  counties  whose  boundaries  are  the  same  as  those 
of  a  city,  where  such  officers  shall  be  chosen  by  the  electors  once 
in  every  two  or  four  years  as  the  Legislature  shall  direct. 
Sheriffs  shall  hold  no  other  office  and  be  ineligible  for  the  next 
term  after  the  termination  of  their  offices.  They  may  be  re- 
quired by  law  to  renew  their  security  from  time  to  time;  and  in 
default  of  giving  such  new  security,  their  offices  shall  be  deemed 
vacant.  But  the  county  shall  never  be  made  responsible  for  the 
acts  of  the  sheriff.  The  Governor  may  remove  any  officer,  in 
this  section  mentioned,  within  the  term  for  which  be  shall  have 
been  elected;  giving  to  such  officer  a  copy  of  thf^  charges  agaiiUBt 
him,  and  an  opportunity  of  being  heard  in  his  defense. 

Const.    1846,  art.  X,  |  1. 

I  2.  Appointment  or  election  of  oHLcers,  not  piroTtded 
for  by  this  constitntion. 

All  county  officers,  whose  election  or  appointment  is  not  pro- 
vided for  by  this  Constitution,  shall  be  elected  by  the  electors  of 
the  respective  counties  or  appointed  by  the  boards  of  supervisors, 
or  other  county  authorities,  as  the  Legislature  shall  direct.  All 
city,  town  and  village  officers,  whose  election  or  appointment  is 
not  provided  for  by  this  Constitution,  shall  be  elected  by  the 
electors  of  such  cities,  towns  and  villages,  or  of  some  division 
thereof,  or  appointed  by  such  authorities  thereof,  as  the  Legis- 
lature shall  designate  for  that  purpose.  All  other  officers,  whose 
election  or  appointment  la  not  provided  for  by  this  Oonstitutioti, 
and  all  officers,  whose  offices  may  hereafter  be  created  by  law, 
shall  be  elected  by  the  people,  or  appointed,  aa  the  Legislature 
may  direct.  , 

Const.    1840,  art.  X,  |  2. 

$  3.  Duration  of  term. 

When  the  duration  of  any  office  is  not  provided  by  this  Con- 
Ktitution  it  may  be  declared  by  law,  and  if  not  so  declared,  such 
office  shall  be  held  during  the  pleasure  of  the  authority  making 
the  appointment. 

Const.    1840,  art.  X,  |  8. 
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f  4.  Time  of  election. 

The  time  of  electing  all  officers  named  in  this  article  shall  be 
prescribed  by  law. 

Goiist.    1846,  art.  X,  t  4. 


I  8.  ▼meanef  e«  In  oflleevy  hoir  fliled. 

The  Legislature  shall  proyide  for  filling  vacancies  in  office,  and 
in  case  of  elective  officers^  no  person  appointed  to  fill  a  vacancy 
shall  hold  hia  office  by  virtue  ot  such  appointment  longer  than 
the  commencement  of  the  political  year  next  succeeding  the  first 
annual  election  after  the  happening  of  the  vacancy. 

Const.    IBM^  art.  Z,  I  Q. 

I  e.  Politlenl  year. 

The  political  year  and  legislative  term  shall  begin  on  the  first 
day  of  January;  and  the  Legislature  shall,  every  year,  assemble 
on  the  first  Wednesday  in  January. 

Onwt.    1846,  art.  X,  f  6. 

I  7.  Removal  front  oAce  for  mlscondnct.  etc* 

Provision  shall  be  made  by  law  for  the  removal  for  misconduct 
or  malversation  in  office  of  all  officers,  except  judicial,  whose 
powers  and  duties  are  not  local  or  WsisiAtive  and  who  shall  be 
elected  at  general  elections,  and  also  for  supplying  vacancies 
created  by  such  removal. 

Cooit.    1846k  art.  X.  |  7. 

I  &  OAce  deenaed  -rmemni* 

The  Legislature  may  declare  the  cases  in  which  any  office  shall 
be  deemed  vacant  when  bo  provision  is  made  for  that  purpose  in 
this  Constitution. 

Oooat.    1846,  art.  X,  |  8. 

{  9.  Compensation  of  ollloers. 

Xo  officer  whose  salary  is  fixed  by  the  Constitution  shall  re- 
felre  any  additional  compensation.  Each  of  the  other  state  offi- 
cers named  in  the  Constitution  shall,  during  his  continuance  in 
office,  recefre  a  compensation,  to  be  fixed  by  law,  which  shall  not 
he  increased  or  dhninished  during  the  term  for  which  he  shall 
have  been  elected  or  appointed;  nor  shall  he  receive  to  his  use 
any  fees  or  perquisites  of  office  as  other  compensation. 

Oomt.    1840,  art.  Zt  10. 
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article:  eslbvbnth. 

Sec.    1.  State  militia. 
2.  Enlistment. 

5.  Oripanlzation  of  militia. 

4.  Appointment  of  military  officers  by  the  goremor. 

6.  Manner  of  election  of  military  officers  prescrllMd  bj  th«  l^gUlfttvn. 
6.  Commissioned  officers,  their  remoTal. 

I  1.  State  mllitffa. 

All  able-bodied  male  citizens  between  the  ages  of  eighteen  and 
forty-five  years,  who  are  residents  of  the  State,  shall  constitute 
the  militia,  subject  however,  to  such  exemptions  as  are  now,  or 
may  be  hereafter  created  by  the  laws  of  the  United  States,  or 
by  the  Legislature  of  this  State. 

GoDSt.    1846.  art.  XI,  S  1. 

i  2.  Enlistment. 

The  Legislature  may  provide  for  the  enlistment  into  the  active 
force  of  such  other  persons  as  may  make  application  to  be  so 
enlisted. 

New. 

I  3.  OriranlBatlon  off  mllltla. 

The  militia  shall  be  organized  and  divided  into  such  land  and 
naval,  and  active  and  reserve  forces  as  the  Legislature  may  deem 
proper,  provided  however  that  there  shall  be  maintained  at  all 
times  a  force  of  not  less  than  ten  thousand  enlisted  men,  fully 
uniformed,  armed,  equipped,  disciplined  and  ready  for  active 
service.  And  it  shall  be  the  duty  of  the  Legislature  at  each 
session  to  make  sufficient  appropriation  for  the  maintenance 
thereof. 

New. 

I  4.  Appointment  of  military  olilcera  by  the  gro'vernor. 

The  Governor  shall  appoint  the  chiefs  of  the  several  staff  de- 
partments, his  aides-de-camp  and  military  secretary,  all  of  whom 
shall  hold  office  during  his  pleasure,  their  commissions  to  expire 
Avith  the  term  for  which  the  Governor  shall  have  been  elected; 
he  shall  also  nominate,  and  with  the  consent  of  the  Senate  ap- 
point, all  major-generals. 

Const.    1846,  art.  XI,  S  3. 

f  6.  Manner  of  election  off  military  oAoers  preserlbeA 
by  learlalatare. 

All  other  commissioned  and  non-commissioned  officers  shall  be 
chosen  or  appointed  in  such  manner  as  the  Legislature  may  deem 
most  conducive  to  the  improvement  of  the  tnilitia,  provided,  how- 
ever, that  no  law  shall  be  passed  changing  the  existing  mode  of 
election  and  appointment  unless  two-thirds  of  the  members 
present  in  each  house  shall  concur  therein. 

Ooairt.   1846,  art.  ZI.  ||  4.  «. 
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i  ^  Ooft— loaed  olllceni  their  remoTsl. 

The  commissioned  officers  shall  be  commissioned  by  the  Got- 
emor  as  commander-in-chief.  No  commissioned  officer  shall  be 
remoTed  from  office  during  the  term  for  which  he  shall  hare  been 
appointed  or  elected,  unless  by  the  Senate  on  the  recommendation 
of  the  Governor,  stating  the  grounds  on  which  such  removal  is 
recommended,  or  by  the  sentence  of  a  court-martial,  or  upon  the 
findings  of  an  examining  board  organized  pursuant  to  law,  or  for 
abaence  without  leave  for  a  period  of  aiz  months  or  more. 

IMd,  art.  ZI,  I  6. 
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article:  twelfth. 

S«c.    1.  OrigAiiimatlon   of   cities   and    TlllagM;    regulation    of   wageo,    etc.,    <4 

employees  of  »tato,  county,  city,   towu,  etc. 
2.  dttiMlfloatlon  of  cities;  genurftl  and  8pe<Mal   elty  laws;  special  city 

iKWs;  liow  pamcd  by  legfelatilre  and  acceptance  by  cltlei. 
8.  Election  of  city   officers,   when   to   be   hsM;   extension  aiul  abrids- 

ment  of  terms. 

S  1.  Ortfantmatloit  of  elites  and  vlllair<ia|  rearnlatlon  of 
waerea,  etc.,  of  employees  of  htate,  county,  city,  town,  etc. 

It  shall  be  the  duty  of  the  Legislattire  to  provide  for  the  or^n- 
ization  of  cities  and  incorporated  villages,  and  to  restrict  their 
power  of  taxation,  assessment,  borrowing  money,  contracting 
debts,  and  loaning  their  credit,  so  as  to  prevent  abuses  in  assess- 
ments and  in  contracting  debt  by  such  municipal  corporations; 
and  the  Legislature  may  regulate  and  fix  the  wages  or  salaries, 
the  hours  of  work  or  labor,  and  make  provision  for  the  protection, 
welfare  and  safety  of  persons  employed  by  the  state  or  by  any 
county,  city,  town,  village  or  other  civil  division  of  the  state,  or 
by  any  contractor  or  subcontractor  performing  work,  labor  o*- 
services  for  the  state,  or  for  any  county,  city,  town,  village  or 
other  civil  division  thereof. 

Const.    1846,  ^rt.  YlII,  f  9,  amended  In  190B. 

I  2.  Cl«««tlic«tion  of  eiticN;  sreueral  and  upectal  city 
lavrai  special  city  lavr«|  Itosv  pansefl  by  learialatare  and. 
acceptance  by  cities. 

All  cities  are  classifiell  according  to  the  latest  state  enumera- 
tion, as  from  time  to  time  made,  as  follows:  The  first  class  in- 
cludes all  cities  having  a  population  of  one  hundred  and  seventy- 
five  thousand,  or  more;  the  second  class,  all  cities  having  a  popu- 
lation of  fifty  thousand  and  less  than  one  hundred  and  seventy- 
five  thousand;  the  third  class,  all  other  cities.  Laws  relating  to 
the  property,  affairs  or  government  of  cities,  and  the  several  de- 
partments thereof,  are  divided  into  general  and  special  city  laws; 
general  city  laws  arc  those  which  relate  to  all  the  cities  of  one 
or  more  clas.ses;  special  city  laws  are  those  which  relate  to  a  single 
city,  or  to  less  than  all  the  cities  of  a  class.  Si>ecial  city  laws 
shall  not  be  passed  except  in  conformity  with  the  provisions  of 
this  section.  After  any  bill  for  a  special  city  law,  relating  to  a 
city,  has  been  passed  by  ))oth  branches  of  the  Legislature,  the 
house  in  which  it  originated  shall  immediately  transmit  a  certified 
copy  thereof  to  the  mayor  of  such  city,  and  within  fifteen  days 
thereafter  the  mayor  shall  return  such  bill  to  the  house  from 
which  it  was  sent,  or  if  the  session  of  the  Legislature  at  whicli 
such  bill,  was  passed  has  terminated,  to  the  Governor,  with  the 
mayor's  certificate  thereon,  stating  whether  the  city  has  or  has 
not  accepted  the  same. 

In  every  city  of  the  first  class,  the  mayor,  and  in  every  other 
city,  the  mayor  and  the  legislative  body  thereof  concurrently, 
shall  act  for  such  city  as  to  such  bill;  but  the  Legislature  may 
provide  for  the  concurrence  of  the  legislative  body  in  cities  of  the 
first  class.  The  Legislature  shall  provide  for  a  public  notice  and 
opportunity  for  a  public  hearing  concerning  any  such  bill  in  every 
city  to  which  it  relates,  before  action  thereon.  Such  a  bill,  if  it 
relates  to  more  than  one  city,  shall  be  transmitted  to  the  mayor 
of  each  city  to  which  it  relates,  and  shall  not  be  deemed  a-  cepted 
unless  accepted  as  herein  provided,  by  every  such  city.     When- 
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erer  any  each  bill  is  accepted  as  bereiu  i)rovide4l.  it  shall  be  siib- 
ject  as  are  other  bills,  to  the  notion  of  the  Oovenior.  Whenever, 
dariDii;  the  session  at  which  it  was  passed,  nny  such  bill  is  re- 
turned without  the  acceptance  of  the  city  or  cities  to  whi<h  it 
relates,  or  within  such  fiiteen  days  is  not  returned,  it  may  never- 
theless again  be  passed  by  both  branches  of  the  Legislature,  and 
it  shall  then  be  trobject  as  are  other  bills,  to  the  action  of  the 
CrOTernor.  In  every  special  city  law  which  has  been  accepted 
by  the  city  or  cities  to  which  it  relates,  the  title  shall  be  followed 
by  the  words  *'  accepted  by  the  city,'*  or  "  cities,"  as  the  case 
may  be;  in  every  such  law  which  is  passed  without  such  accept- 
aace,  by  the  words  "  passed  without  the  acceptance  of  the  city," 
or  "  chies,"  as  the  case  may  be. 

Kev.    Amended  in  1907. 
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AH  elections  of  city  officers,  including  supervisors  and  judicial 
ofllcen  of  inferior  local  courts,  elected  in  any  city  or  part  of  a 
dty,  and  of  county  officers  elected  in  the  counties  of  New  York 
and  KInss>  and  in  all  counties  whose  boundaries  are  the  same  ns 
those  of  a  city,  except  to  fill  vacancies,  shall  be  held  on  the 
Taesday  succeeding  the  first  Monday  in  November  in  an  odd-num- 
bered year,  and  the  term  of  every  such  officer  shall  expire  at  the 
end  t>f  an  odd-numbered  year.  The  terms  of  office  of  all  such 
officers  elected  before  the  first  day  of  January,  one  thousand 
eight  hundred  and  ninety-five,  whose  successors  have  not  then  been 
elected,  which  under  existing  laws  would  expire  with  an  even- 
nmnbered  year,  or  in  an  odd-numbered  year  and  before  the  end 
thereof,  are  extended  to  and  including  the  last  day  of  December 
next  following  the  time  when  such  terms  would  otherwise  expire; 
the  terms  of  office  of  all  such  officers,  which  under  existing  laws 
would  expire  in  an  even-numbered  year,  and  before  the  end 
thereof,  are  abridged  so  as  to  expire  at  the  end  of  the  preceding 
year.  This  section  shall  not  apply  to  any  city  of  the  third  clans, 
or  to  elections  of  any  judicial  officer,  except  judges  and  justices 
of  iniierior  local  cottrts. 


§§  1-$  CONSTITUTION  OF  NEW  YORK.         Abt.XUI 

ARTICLB  THIRTESESHTH. 

Sec.    1.  Oath  of  ofllce. 

2.  Official  briber/  and  corruption. 

3.  Offer  or  promiae  to  bribe. 

4.  PeraoB  bribed  or  offering  a  bribe  may  be  a  wltnew. 

6.  Free  paMes,  franking  prly lieges,  etc.,  not  to  be  rocelyed  bj  a  paUSc 

officer;   ppnalty. 
6.  Removal  of  district  attorney  for  failure  to  proaecQte;   expanaea   mt 

proeecntlons  for  bribery. 

I  1.  Oath  of  ofllce. 

Members  of  the  Legislature,  and  all  officers  executive  and  ju- 
dicial, except  such  inferior  officers  as  shall  be  by  law  exempted 
shall,  before  they  enter  on  the  duties  of  their  respective  offices, 
take  and  subscribe  the  following  oath  or  affirmation:  "  I  do 
solemnly  swear  (or  affirm)  that  1  will  support  the  Constitution 
of  the  United  States,  and  the  Constitution  of  the  State  of  New 
York,  and  that  I  will  faithfully  discharge  the  duties  of  the  office 

of  ,  according  to  the  best  of  my  ability; "  and  all  such 

officers  who  shall  have  been  chosen  at  any  election  shall,  before 
they  enter  on  the  duties  of  their  respective  offices,  take  and  sub- 
scribe the  oath  or  affirmation  above  prescribed,  together  with  the 
following  addition  thereto,  as  part  thereof: 

"And  I  do  further  solemnly  swear  (or  affirm)  that  I  have  not 
directly  or  indirectly  paid,  offered  or  promised  to  pay,  contributed, 
or  offered  or  promised  to  contribute  any  money,  or  other  valuable 
thing  as  a  consideration  or  reward  for  the  giving  or  withholding 
a  vote  at  the  election  at  which  I  was  elected  to  said  office,  and 
have  not  made  any  promise  to  influence  the  giving  or  withholding 
any  such  vote,"  and  no  other  oath,  declaration  or  test  shall  be 
n^quired  as  a  qualification  for  any  office  of  public  trust. 

Const.    1846,  art.  XII,  |  1,  amended  in  1874. 

I  2.  Ofllcfal  bribery  and  corruption. 

Any  person  holding  office  under  the  laws  of  this  State  who, 
except  in  payment  of  his  legal  salary,  fees  or  perquisites,  shall 
receive  or  consent  to  receive,  directly  or  indirectly,  anything  of 
value  or  of  personal  advantage,  or  the  promise  thereof,  for  per- 
forming or  omitting  to  perform  any  official  act,  or  with  the  ex- 
press or  implied  understanding  that  his  official  action  or  omission 
to  act  is  to  be  in  any  degree  influenced  thereby,  shall  be  deemed 
guilty  of  a  felony.  This  section  shall  not  affect  the  validity  of 
Muy  existing  statute  in  relation  to  the  offense  of  bribery. 

Const.    1846,  art.  XV,  i  1.  added  In  1874. 

§  8«  Offer  or  promise  to  bribe. 

Any  person  who  shall  offer  or  promise  a  bribe  to  an  officer,  if 
it  shall  be  received,  shall  be  deemed  guilty  of  a  felony  and  liable 
to  punishment,  except  as  herein  provided.  No  person  offering  a 
bribe  shall,  upon  any  prosecution  of  the  officer  for  receiving  such 
bribe,  be  privileged  from  testifying  in  relation  thereto,  and  he 
shall  not  be  liable  to  civil  or  criminal  prosecution  therefor,  if  he 
shall  testify  to  the  giving  or  offering  of  such  bribe.  Any  persoK 
who  shall  offer  or  promise  a  bribe,  if  it  be  rejected  by  th*  officer 
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to  whom  ft  was  tendered,  shall  be  deemed  guilty  of  an  attempt 
to  bribe,  which  is  hereby  declared  to  be  a  felony.. 

Const.    1M6,  art.  XT,  I  2,  added  In  1874. 


f  4i.  Person  bribed  or  ofleriiiflr  a  bribe  moy  be  a  fritness. 

Any  person  charged  with  receiving  a  bribe,  or  with  offering  or 
promising  a  bribe,  shall  be  permitted  to  testify  in  his  own  behalf 
in  any  cfyil  or  criminal  prosecution  therefor. 

Const.  1946.  art.  XY,  |  3,  added  In  1874. 


f  B.  Free  passes,  frankiagr  privileares,  ete.»  not  to  be  re- 
ceived by  public  olllcer)  penalty. 

No  pabUc  oflScer,  or  person  elected  or  appointed  to  a  public 
office,  under  the  laws  of  this  State,  shall  directly  or  indirectly 
ask,  demand,  acqept,  receive  or  consent  to  receive  for  his  own 
use  or  benefit,  or  for  the  use  or  benefit  of  another,  any  free  pass, 
free  transportation,  franking  privilege  or  discrimination  in  pas- 
senger, telegraph  or  telephone  rates,  from  any  person  or  corpora- 
tion, or  make  use  of  the  same  himself  or  in  conjunction  with 
another.  A  person  who  violates  any  provision  of  this  section, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  forfeit  his 
office  at  the  suit  of  the  Attorney-General.  Any  corporation,  or 
officer  or  agent  thereof,  who  shall  offer  or  promise  to  a  public 
officer,  or  person  elected  or  appointed  to  a  public  office,  any  such 
free  pass,  free  transportation,  franking  privilege  or  discrimina- 
tion, shall  also  be  deemed  guilty  of  a  misdemeanor  and  liable  to 
punishment  except  as  herein  provided.  No  person,  or  officer  or 
agent  of  a  corporation,  giving  any  such  free  pass,  free  trans- 
portation, franking  privilege  or  discrimination  hereby  prohibited, 
shall  be  priTJleged  from  testifying  in  relation  thereto,  and  he  shall 
not  be  liable  to  civil  or  criminal  prosecution  therefor  if  he  shall 
testify  to  the  giving  of  the  same. 

I  41.  Renaoral  of  district  attorney  for  failure  to  prose- 
cntey  expenses  of  proseentions  for  bribery. 

Any  district  attorney  who  shall  fail  faithfully  to  prosecute  a 
person  charged  with  the  violation  in  his  county  of  any  provision 
of  this  article  which  may  come  to  his  knowledge,  shall  be  re- 
moved from  office  by  the  Governor,  after  due  notice  and  an 
opportunity  of  being  heard  in  his  defense.  The  expenses  which 
than  be  incurred  by  any  county,  in  investigating  and  prosecuting 
any  charge  of  bribery  or  attempting  to  bribe  any  person  holding 
office  mder  the  laws  of  this  State  within  such  county,  or  of 
reeeiriiig  bribes  by  any  such  person  in  said  county,  shall  be  a 
charge  against  the  State,  and  their  payment  by  the  State  shall  be 
pnyvided  for  by  law. 

Otart.    1M0^  art.  XT,  |  4.  added  In  1974. 
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ARTICI^B  FOURTBBBTTH. 

Sec.    1.  Amendment  to  constitution,   how  proposed,  voted  upon  and  rttUled. 

2.  Future  constitutional  conrentlons;  how  called;  election  of  dele- 
fates;  oompcnsatlon ;  quorum;  snbmlnlon  of  amendments;  sOom; 
rules;  vacancies;  taking  effect. 

8.  Amendments  of  convention  and  legislature  submitted  colncldentlj. 

I  1.  Amendments  to  constitution,  ho-vr  proposed,  ▼oteA 
npon  and  ratified. 

Any  amendmont  or  amendments  to  this  Constitution  may  be 
proposed  in  the  Senate  and  Assembly;  and  if  the  same  shall  be 
agreed  to  by  a  majority  of  the  members  elected  to  each  of  the 
two  houses,  such  proposed  amendment  or  amendments  shall  be 
entered  on  their  journals,  and  the  yeas  and  nays  taken  thereon. 
and  referred  to  the  Legislature  to  be  chosen  at  the  next  general 
election  of  senators,  and  shall  be  published  for  three  months 
previous  to  the  time  of  making  such  choice;  and  If  in  the  Legis- 
lature so  next  chosen,  as  aforesaid,  such  proposed  amendment  or 
amendments  shall  be  agreed  to  by  a  majority  of  all  the  members 
elected  to  each  house,  then  it  shall  be  the  duty  of  the  Legislature 
to  submit  such  proposed  amendment  or  amendments  to  the  people 
for  approval  in  such  manner  and  at  such  times  as  the  Legisla- 
ture shall  prescribe;  and  if  the  people  shall  approve  and  ratify 
such  amendment  or  amendments  by  a  majority  of  the  electors 
voting  thereon,  such  amendment  or  amendments  shall  become  a 
part  of  the  Constitution  from  and  after  the  first  day  of  January 
next  after  such  approval. 

Contt.    1846,  art.  XIII.  8  1. 

I  2.  Future  constltntloiial  oonrentloiis)  how  called) 
election  of  deleirateiii  compensation;  Qnomint  submission 
of  amendments;   officers;   rules;   Taeaades;   taktnir  eflPeet. 

At  the  general  election  to  be  held  in  the  year  one  thousand  nine 
hundred  and  sixteen,  and  every  twentieth  year  thereafter,  and 
also  at  such  times  as  the  Legislature  may  by  law  provide,  the 
question,  **  Shall  there  be  a  convention  to  revise  the  Constitution 
and  amend  the  same?*'  shall  be  decided  by  the  electors  of  the 
State;  and  in  case  a  majority  of  the  electors  voting  thereon  shall 
decide  in  favor  of  a  convention  for  such  purpose,  the  electors  of 
every  senate  district  of  the  State,  as  then  organized,  shall  elect 
three  delegates  at  the  next  ensuing  general  election  at  which 
members  of  the  Assembly  shall  be  chosen,  and  the  electors  of  the 
State  voting  at  the  same  election  shall  elect  fifteen  delegates*at- 
large.  The  delegates  so  elected  shall  convene  at  the  capitol  on 
the  first  Tuesday  of  April  next  ensuing  after  their  election,  and 
shall  continue  their  session  until  the  business  of  sueh  convention 
shall  have  been  completed.  Every  delegate  shall  receive  for  his 
services  the  same  compensation  and  the  same  mileage  as  shall 
then  be  annually  payable  to  the  niomberf.  of  the  Assembly.  A 
majority  of  the  convention  shall  constitute  a  quorum  for  the 
transaction  of  business,  and  no  amendment  to  the  Constitution 
shall  be  submitted  for  approval  to  the  electors  as  hereinafter  pro- 
vided, unless  by  the  assent  of  a  majority  of  all  the  delegates 
elected  to  the  convention,  the  yeas  and  nays  being  entered  on  the 
journal  to  be  kept.  The  convention  shall  have  the  power  to  ap- 
point such  officers,  employes  and  assistants  as  it  may  deem  necea* 
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aary,  and  At  their  compensation  and  to  provide  for  the  printing 
of  its  documents,  journal  and  proceedin^rs.  The  convention  shall 
determine  the  rules  of  its  own  proceedings,  choose  its  own  otB- 
cers,  and  be  the  judge  of  the  election,  returns  and  qualifications 
of  its  members.  In  case  of  a  vacancy,  by  death,  regignAtion  or 
other  cause,  of  any  district  delegate  elected  to  the  convention, 
such  vacancy  shall  be  filled  by  a  vote  of  the  remaining  delegates 
representing  the  district  in  which  sach  vacancy  occurs.  If  such 
vacancy  occurs  in  the  office  of  a  delegate-at-large,  such  vacancy 
shall  be  filled  b^  a  vote  of  the  remaining  delcgates-at-large.  Any 
proposed  constitution  or  constitutional  amendment  which  shall 
have  been  adopted  by  such  convention,  shall  be  submitted  to  a 
vote  of  the  electorff  of  the  State  at  the  time  and  in  the  manner 
provided  by  such  convention,  at  an  election  which  shall  be  held 
not  less  than  six  w^eeks  after  the  adjournment  of  such  convei>- 
tioiL  Upon  the  approval  of  such  constitution  or  constitutional 
amendments,  in  the  manner  provided  in  the  last  preceding  sec- 
tion, such  constitution  or  constitutional  amendment,  shall  go  into 
effect  on  the  flnt  day  of  January  next  after  such  approval. 

Const.     1846,  art.  XIII,  I  2. 

J  3.  AateMdments    of    conT«iitioii    mud    leirlslAtnre    sub- 
tted  eofneldemtlr* 

Any  amendment  proposed  by  a  constitutional  convention  relat- 
ing to  the  same  subject  as  an  amendment  proposed  by  the  Legis- 
lature, coincidently  submitted  to  the  people  for  approval  at  the 
general  election  held  in  the  year  one  thousand  eight  hundred  and 
ainety-four,  or  at  any  subsequent  election,  shall,  if  approved,  be 
deemed  to  supersede  the  amendment  so  proposed  by  the  Legis- 
lature. 
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1 1  CONSTITUTION  OF  NEW  YORK.  Abt.  X\ 

ARTICLES   FIFTESESNTH. 

S«e.    1.  Time  of  taking  effect. 

I  1.  Time  of  taklnar  effect. 

This  Gonstitation  shall  be  In  force  from  and  including  the  first 
day  of  January,  one  thousand  eight  hundred  and  ninety-five,  ex- 
ce{)t  as  herein  otherwise  provided. 

Done  in  Convention  at  the  Capitol  in  the  city  of  Albany, 
the  twenty-ninth  day  of  September,  in  the  year  one  thou- 
sand eight  hundred  and  ninety-four,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  one  hundred  and 
nineteenth. 
In  witness  whereof,  we  have  hereunto  subscribed  oui 
names. 

JOSEPH  HODGES  CHOATB, 

President  and  Delegate'-at'Loirge* 

Ckables  Eluott  Fitoh, 

Beoreiary, 
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Art.  Soc. 
appficatioa  of  Uteratore  fund   , IX      3 


Icgislatare  may  alter,  etc.,  jurisdictioii  and  prooeedings  in 

law  and  equity   VI  8 

not  affected I  17 

priTate  or  local  bill  changing  rcnue  prohibited Ill  18 

A«rie«It«rml  Lamds. 

of   I  18 


AliemAtioB. 

restzainta  npon,  abolished   I    14 


AUo«Ja1  T4 

all  lands  held  by   I  12 

ndiMemts. 

to  constitution  XIV  1 

of  convention  and  legislature  to  constitutiott  submitted  co- 

inddcntly    XIV  8 

See,  also,   "AmLLATs  Divisioir;"    "  Couar  or  Ap* 

VSALS." 

jqrisdiction  of  court  of  appeals VI  9 

jndge  not  to  sit  in  review  of  his  own  decisions VI  8 

Appells&te  DlTialom. 

how   constituted    VI  2 

designation  of  justices  of VI  2 

powers  of  justices   VI  2 

inrisdiction  of  general  term  transferred VI  2 

transfer  of  appeals  to  another  department VI  2 

justice  not  to  sit  in  review  of  his  own  decisions VI  3 

desognation  of  special  and  trial  terms VI  2 

assignment  of  justices  to  special  and  trial  terms. VI  2 

appointment  and  removal  of  reporter VI  2 

may  appoint  and  remove  clerk VI  19 


ApyroprtAtloBS. 

requisites  of  appropriation  bills   Ill  21 

general  provisions  not  to  be  inserted  in  appropriation  bills.  III  22 
twa  thirds  vote   required   for   appropriations   for   local  or 

private  purposes Ill .  20 

approval  or  veto  of  separate  items  by  governor IV  9 

state  moneys  to  be  paid  pursuant  to  appropriation  only. . . .  Ill  21 

for  private  claims  against  state TTI  19 

for  maintenance  of  canals VII  9 
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INDEX  TO  CONSTITUTION, 

Army,  Art.  Sec 

absent  electors  not  to  be  deprived  of  vote II  1 

A««  emblaare. 

right  of,  guaranteed    •••• ••••••••  I  9 

Assembly. 

number  and  terms  of  assembljrmen Ill  2 

apportionment  of  assemblymen   Ill  6 

creation  of  assembly  districts. Ill  5 

ratio  for  apportionment  of  assemblymen •« «  'III  5 

division  of  counties  and  cities  into  districts* Ill  5 

power  of  impeachment  VI  13 

succession  of  speaker  to  governorship IV  7 

compensation  and   mileage  of  members <  III  6 

Attorney-At-IjAw. 

judges  not  to  act  M VI  20 

Attorney-General. 

See,  also,  "  OrFicaat;  *'  "Stats  QpFicias." 

election    and   term   of V  1 

compensation    «•  V  1 

Audit. 

legislature  not  to  audit  private  claims Ill  19 

claims  barred  by  statute  of  limitations  not  to  be  allowad,  VII  6 


B«il« 

exceMive,  prohibited   • 4         I      6 

Banks. 

See,  also,  "  Savings  Banks." 

special   eharteri  prohibited VIII  4 

legislature  not  to  authorize  suspension  of  specie  pasmtnts,  VIII  5 

registry  of  bills  and  notes  issued  as  mtmey VIII  6 

billholders  are  preferred  creditors  < »  VIII  8 

liability   of  stockholders VIII  7 

Bills. 

See,      also,       "Appropriations;"      '*  htDtmjOVWM} " 
"  Statutes." 

approval  or  veto  by  governor IV      9 

passage  over  veto  , IV      9 

Blind. 

legislature  may  provide  for  education  and  support VIII 9, 14 


Board  of  Sapervlsors. 

Sec  *'  Supervisors.' 


** 


Bonds. 

See.  also  "Debt." 

limitation  of  indebtedness  of  ciMes  and  counties.... VIII     10 

direct  tax  for  payment  state  bonds VII       4 

Boolcmaklnff. 

prohibited     1       9 
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Brlfc«rr-  Art  Sec. 

official  bribcrjr  and  corruption XIII      2 

offer  or  promise  to  bribe XIII      2 

person  offerins  or  receiving*  disqualified  as  elector   II       2 

person  bribed  or  offering  a  bribe  may  be  a  witness XIII      4 


priyate  or  local  bills  for  building,  prohibited Ill    18 


powers  devolyed  on  superintendent  o£  public  works V  8 

not  to   be  sold VII  8 

no  tolls  to  be  imposed ,  VH  9 

disposition  of  funds   , VII  8 

improvement  of  VII  10 

appropriations  for  maintenance    VII  9 

contracts   for  work  or   material VII  9 

extra  compensation  to  contractor  prohibited    VII  0 

cancellation  of  contracts   VII  9 

appointment  of  employees   V  3 

powers  of  canal  commissioners   devolved  on  superintend* 

ent   of   public   works V  3 

commissioners  of  canal   fund V6»6 

canal  board  constituted   V  5 

powers  and  duties   . .  • V  6 

not  to  allow  claims  barred  by  statute  of  limitation ....  VII  6 
Ccamus. 

enumeration  of  inhabitants Ill  4 

Ckailtaa»le  Im«tltat1oii». 

state  and   municipalities  may  provide  for  support   of  !n* 

mates    VIII  14 

Ckavltles. 

See  "  Statb  Boabs  op  CHAaxTiBS." 


See,  also,  "  Corporations.'* 

by  King  of  Great  Britain  before  1775  not  affected I  17 

by  state  not  affected   , .  I  17 

Of  savings  banks  to  be  uniform  VITI  4 

q>ecial,  for  banking  purposes  prohibited   VIII  4 

Circuit  Conrtfl. 

abolished;  jurisdiction  vested  in  supreme  court VI  U 

Cltle*. 

See,  also,  **  Municipal  Corporations." 

legislature  to  provide  for  organiration  of XII  1 

regulation  of  wages,  etc,  of  employees  of XII  1 

classification  of    XII  2 

general   and  special  city  laws XI i  2 

enactment  and  acceptance  of  special  city  laws XI 1  2 

division  into  assembly  districts Ill  5 

blocks  not  to  be  divided  in  senate  distiicts IH  4 

election  or  appointment  of  officers X  2 

civil  service  appointments  and  promotions V  9 

preference  of  veterans    V  9 

eKtension  and  abridgement  of  terms  of  officers. XII  3 
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Oitica  —  Conttniied.  Art.  S«c. 

when  election  of  officers  to  be  held XII  3 

members  of  legislature  disqualified  as  officers Ill  7 

when  local  legislative  body  to  act  as  board  of  supervisors. .      Ill  26 
extra  compensation  to  officers,  contractors,  etc.,  prohibited,      III  28 
may  provide  for  support  of  inmates  of  charitable  institu- 
tions      Vni  14 

not  to  give  money  or  credit  to  aid  private  undertaking VIII  10 

not  to  own  corporate  stocks  or  bonds VIII  10 

to  incur  debt  for  city  purposes  only VIII  10 

limitation  of  indebtedness VIII  10 

maximum  rate  of  taxation VIII  10 

Cltlsen^. 

See,  also,  "  Elkctzons." 
not  to  be  disfranchised,  unless,  etc I      1 

City  Court  of  Brooklyn. 

abolished;  judges  transferred  to  supreme  court..... VI      5 

jurisdiction  vested  in  supreme  court VI  2,6 

Civil  Service. 

See,  also,  "  Officeks;  "  "  Statb  Orncns." 

appointments  and  promotions   V      9 

preference  of  veterans    V      9 

Claims. 

See,  also,  "Audit." 
not  to  be  audited  or  allowed  when  barred  by  statute  of 

limitations   VII      6 

yeas  and  nays  on  bill  releasing  public  claim Ill    25 

Commissioners  of  Canal  Fand. 

board  constituted    V      5 

powers  and  duties   V      6 

Contntlssloners  of  Ijand  Ofllee. 

board  constituted V      5 

powers  and  duties  of  board V      6 

Common  Ija'vr. 

how  far  in  force I    16 

Comptroller. 

Sec,  also,  "  Orpicxss;  "  **  Statb  Officxbs." 

election  and  term  of V      1 

compensation    V       1 

Constitution. 

time  of  taking  effect XV  1 

bow  amended  XIV  1 

future  constitutional  conventions  XIV  2 

amendments  of  convention  and  legislature  submitted  co- 

incidently    XIV  S 

Contraets. 

contract  system   of  prison  labor  abolished Ill  29 

extra  compensation  to  contractors  prohibited Ill  28 

for  work  or  materials  on   canal VII  9 

cxtrft  compensation  on  canal  contracts  prohibited  VII  9 

cancellation  of  canal  contracts VII  9 


i 

J 


INDEX  TO  CONSTITUTION. 

itioBB.  Art  Sec 

dcfiahiofi  of  term  , VIII  8 

diMxttn  by  King  of  Great  Britain  before  1775  not  affected,  I  17 

diarters  by  sUte  not  affected I  17 

to  be  formed  under  general  laws,  except,  etc VIII  1 

laws  for  formation  ot,  subject  to  alteration  and  repeal VIII  1 

private  or  local  bill  chartering  bridge  companies  prohibited,  III  18 

apedal  banking  charters  prohibited    VIII  6 

charters  of  savings  banks  to  be  uniform  VIII  4 

dncs   from,  to   be  secured VIII  2 

liability  of  stockholders  of  bank VIII  7 

may  sue  and  be  sued VIII  8 

mtuicipalities  not  to  hold  corporate  stocks  or  bonds VIII  10 

Correetlomml  Inatltvtlona. 

municipalities  may  provide  for  support  of  inmates. .......  VIII  ^  14 


Co«m«el. 

accused  entitled  to  appear  with I  6 

private  or  local  bills  locating  or  changing  coupty  seat  pro- 
hibited      Ill  18 

number  of  senators  for  each  county Ill  4 

not  to  be  divided  in  formation  of  senate  district,  except, 

etc.    Ill  4 

Section  and  terms  of  officers X  1,  2 

time  of  election  of  officers X  4 

removal  of  officers   X  1 

board  of  supervisors  to  be  elected Ill  2(i 

when  legislative  body  of  city  to  act  as  board  of  supervisors.  III  2(i 

local  legislative  powers  of  supervisors  and    auditors Ill  27 

eactra  compensation  to  officers,  contractors,  etc.,  prohibited.  III  28 
may  provide  for  support  of  inmates  of  charitable  institu- 
tions   VTIT  14 

not  to  give  money  or  credit  to  aid  private  undertaking. . . .  VTTT  10 

to  incur  debt  for  county  purposes  only VTIT  10 

not  to  own  corporate  stock  or  bonds VTTI  10 

Bndtatton  of  indebtedness   VTTI  10 

qiarimnm  rate  of  taxation   VIII  10 

regulation  of  wages,  etc.,  of  employees  of XII  1 

Co«jit7  elerk. 

election  and  term  of  office X  1 

time  of  election X  4 

removal X  l 

to  be  clerk  of  supreme  court. VI  lO 

Cammtr  Covrta. 

See,  also,  "Couktt  Jttdgb." 

continned VI  14 

.  jurisdiction    VI  14 

term  of  office  of  judges VI  14 

CammtT  J«dffe. 

See,  also,  '*  G>umty  Coukts." 

term  of  office  VI  14 

qualifications VI  20 

powers  and  dutSea  VI  14 

•alary   VI  14 

when  to  be  surrogate VI  15 

age  Hmit   VI  15 

Tacandes  in  office VI  16 

not  to  practice  as  attorney,  except,  etc VI  20 

deetion  of  fecial  county  judge VI  16 


INDEX  TO  CONSTITUTION. 
Court  for  Trial  of  ImpeaclKinentM. 

See    "  I&CPEACBMXNTS." 

Court  of  Appeal*.  Aft.  Sec 

continued VI  7 

how  constituted;   terms   of  office VI  7 

qualifications  of   judges VI  20 

compensation  of  judges  VI  12 

age  limit  of  judges VI  12 

removal  of  judges VI  11 

judges  not  to  hold  any  other  office VI  10 

vacancies VI  8 

designation  of  supreme  court  justices  as  associate  judges. . .  VI  7 

jurisdiction VI  0 

judee  not  to  sit  in  review  of  his  own  decisions VI  3 

clerk  of;  compensation VI  19 

Court  of  Common  Pleas  of  NeTv  York  County. 

abolished    VI  5 

jtidges  transferred   to   supreme  court VI  5 

jurisdiction  vested  in  supreme  court VI  2,  S 

transfer  of  appellate  jurisdiction VI  5 

Courts. 

Sec,  also,  "Appellate  Division;  "  "  Circuit  Courts;  " 
"  County  Courts;  **  '*  Court  of  Appeals;  "  "  Court 
o7  Common  Pleas;  "  "  Courts  of  Sessions;  " 
**  Courts  op  Special  Sessions;  "  "  Superior 
Courts;  "  *'  Supreme  Court;  "  Surrogate's  Court." 

judges  not  to  hold  any  other  office VI  10 

court  for  trial  of  impeachments VI  13 

suspension  of  judge  pending  trial  of  impeachment VI  13 

age  limit  of  county  judge  and  surrogate VI  15 

judicial  officers  not  to  receive  fees VI  20 

election   of  local  judicial   officers VI  16 

power  to  establish  inferior  local  courts , VI  18 

clerks  of  courts VI  19 

courts  of  oyer  and  terminer  abolished « VI  6 

circuit  courts  abolished VI  6 

city  courts  abolished    VI  f> 

jurisdiction  of  city  courts  vested  in  supreme  court VI  5 

judges  of  city  cotirts  become  justices  of  supreme  court...  VI  5 
legislature  may  alter,  etc.,  jurisdiction  and  proceeding!  in 

law  and  equity VI  3 

Conrtii  of  Oj'er  and  Terminer, 

abolished;   jurisdiction  vested  in   supreme  court VI  6 

CoartM  of  SeMnions. 

abolished;  jtirisdiction  transferred  to  county  court VI  14 

Courts  of  Special  Seji«lon«. 

jurisdiction  of    VI  28 

Crimes. 

no  person  to  be  twice  put  in  jeopardy 1  0 

accused  may  appear  in  person  and  with  couhmI I  6 

capital  or  infamous  crime,  except,  etc.,  to  be  tried  on  in* 

dictment  « I  6 

private  or  local  bill  changing  venue  prohibited Ill  18 

cruel  and  unusual  punishments  prohibited  I  5 

excessive  bail  and  fines  prohibited I  5 

governor  may  grant  pardons,  etc IV  5 

accused  not  to  be  compelled  to  testify  against  himself. . .  16 

legislature  to  exclude  convicts  from  suflFrage II  2 

truth  of  criminal  libel  admissible  in  evidence I  8 
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D. 
t  »ma  DniBb.  Art  Set. 

legislature  may  pnmde  for  education  and  flupport •  •  •  VIIX  9, 14 

right  of  action  for  damaffet  not  to  1>e  abrogated •••         I    18 

anumnt  recoTerable  not  to  be  limited ....•••.•         I    18 

obligation    of,   not   affected I  17, 

erc^t  or  money  of  state  not  to  be  giren  to  aid  private 

undertaking VIII  9 

power  of  state  to  contract VII  2 

power  of  state  to  contract,  to  repel  invasions VII  3 

Umitation   of   legislative  power   to   create VII  4 

interest  «on,   alteration   of ,XU^  < i 

payment  of  debts  of  the  sUte v  114, 11 

debts  of  the  state  for  improvement  of  highways V'll  12 

sinking    funds,   how  kept   and   invested VII  5 

when  ayes  and  nays  necessary  on  bill  creating  public  debt,  III  25 

municipalities  to  incur  debt  for  municipal  purposes  only..  VIII  10 

limitation  of  indebtechiess  of  cities  ana  counties VIII  lU 

Diatrlet  Attomeya. 

election  and  terms  of  office X  1 

time  of  election    X  4 

remoral    «wi^  i 

for  failure  to  prosecute  public  officer XIII  6 

Dtetrict  Court*. 

election  of  justices;  term  of  office VI    17 

terms  of  present  justices ▼*    *■ 

Dftehes. 

for  drainage  of  agricultural  lands •         *      ^ 

to  be  granted  only  by  judicial  proceedings 1      • 

of  agricultural  lands  under  general  laws I      T 

private  or  local  bills  prohibited AAl    la 

0«e  ProeesB  of  Iia^pr. 

life,  liberty  and  property  protected I      v 

B. 
Sicctlomo. 

registration  and  election  laws  to  be  pasjfa  .^ II      4 

lo«l  WUa  regulaUng^  conduct,  etc..  Prohibited  Ill    18 

for  election  of  supervisors  prohibited .111     18 

registration    and    election    boards    to    be    bi-partisan,    cx^ 

ti^of  elcctions'for  legislature Ill  9 

manner  of  voting  it  r 

auaU6cation  of  voters   ■ ^J  } 

voters  not  to  be  disfranchised,  unless,  etc.. 1  i 

absence  in  military  service  not  to  deprive  elector  of  vote. .  II  1 

legislature  to  regulate  votes  of  absent  electors ii  i 

nersons  excluded   from  suffrage,  ..-•.. •  •  • .*  •  •  •  ii  t 

Occupations  and  conditions  not  affecting  reMdence ii  » 

detention  in  priion  not  to  affect  residence.  .....•••  •  •  •  •  •/  *^  " 

support  or  detention  in  almshouses,  etc.,  not  to  affect  resi-  ^^  ^ 

dence    • 
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Bleetlons  —  Contlnaed*  Art.  Sec 

residence  of  students  in  seminaries II  3 

employment  in  navigation  not  to  affect  residence II  8 

service  of  United  States  not  to  affect  residence II  3 

legislature  to  disqualify  persons  on  conviction  of  bribery 

or  infamous  crime   II  3 

bribery  or  reward  disqualifies  electors II  2 

Bmlnent  Domain. 

property  not  to  be  taken  without  just  compensation I  6 

compensation  for  taking  private  property I  7 

compensation  to  be  ascertained  by  jury  or  commissionen. .  I  7 

drainage  of  agricultural  lands I  7 

opening  private  roads I  7 

Ennmeratlon. 

of  inhabitants  of   state •••..      Ill       4 

Bqalty. 

inferior  local  courts  to  have  no  equity  jurisdiction VI     18 

taking  of  testimony  in  equity  cases VI       8 

Escheats. 

to   revert  to  people I     10 

Rvldence. 

truth  of  libel  admissible  in  criminal  prosecution.... ••••••         I      8 

Bxecatlve. 

See,  also,  "  Goveknok/' 
where  executive  power  vested •      IV      1 

Bzemptlons. 

private  or  local  bill  exempting  from  taxation  prohibited...      Ill    18 

P. 

Fees. 

local  bill  increasing,  etc,  during  term  of  public  o£5ce  pro- 
hibited          Ill    18 

Feudal  Tenures. 

abolished    .« • I    U 

Fine*. 

excessive,   prohibited    ••••••• I      5 

Forest  Preserve. 

lands  of  state  not  to  be  alienated • VII      7 

timber  on,  to  be  preserved VII      7 

Francblses. 

private  or  local  bills  granting  exclusive,  prohibited Ill    18 

Freedom  of  Speech. 

guaranteed    ..••..•••••••••••••         I     § 


INDEX  TO  CONSTITUTION. 

Ck 

Art.  Sec 

prohilkited I      9 


when    required    Ill  18 

f>riTate  and  local  laws  prohibited  Ill  18 

or  drainage  of  agricultural  lands I  7 

oorporations  to  be  formed  under VIII  1 

•peeial  banking  charters  prohibited VIII  4 


IV  8 

qoaUficationa    IV  2 

term  of  office IV  1 

compensation IV  4 

▼eatcd  with  cxecutiTe  power IV  1 

duties  and  powers   IV  4 

appioval  or  veto  of  bills IV  9 

passage  of  bills  over  veto IV  9 

power  to  grant  pardons,  etc IV  5 

to  report  pardons,  etc.,  to  legislature IV  5 

^»pointment  of  superintendent  of  public  works V  3 

power  to  suq>end  state  treasurer V  7 

when  Uentenant'govemor  to  act IV  6 

iDcccsaon  of  lieutenant-governor  in  case  of  vacancy IV  7 


• 


when  indictment,  etc,  necessary  to  hold  to  answer • .  I      6 


by  King  of  Great  Britain  before  1775  not  affected I    17 

by  state  not  affected I    17 

by  King  of  Great  BriUin  since  1775  void I    17 


not  to  be  suspended,  except,  etc •  I  4 

local  bills  laying  out,  etc.,  prohibited Ill  18 

improvement  of VII  12 

I. 

private  or  local  bill  granting  exclusive  immunities  prohib- 
ited     Ill  18 


constitution  of  court  for  trial  of VI  18 

assembly  to  have  power VI  13 

presentment  or  indictment  not  required I  6 

judmnent  of  removal    VI  13 

judicial  officers  suspended  pending  trial VI  13 


bapvlsomaaemt. 

Scc»   alM>,   "CUMM."  ^ 

to  grant  pardons,  etc rV      5 

ofltfidiof  I    IS 
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Indictment.  Art.  Sec. 

required  to  hold  to  answer  for  capital  or  infamous  crioit, 
except,    etc I       6 

Inferior  Local .  Courts. 

legislature   may  establish    VI     18 

jurisdiction   restricted    VI     18 

Inspection. 

offices  for  inspecting  merchandise,  etc.,  abolished. V      8 

Interest. 

private  or  local  bills  regulating  rate,  prohibited.. Ill     18 

Invasion. 

habeas  corpus  may  be  suspended  during • I       4 

J. 
Jeopardy. 

no  person  to  be  twice  put  in  jeopardy I      6 

Joint-Stock  Company. 

included  in  term  "  corporation  " . . , VIII      8 

See    "  COBPORATXOMS." 

Jndffes. 

See,  also,  "  County  Judge;  "  *'  Courts." 

qualifications    VI  20 

oath  of  office   ^UII  1 

limit   of   age    VI  12 

not  to  hold  any  other  office VI  10 

not  to  receive  fees VI  20 

not  to  act  as  attorney  or  counsellor VI  20 

removal    VI  11 

suspension  pending  trial  of  impeachment VI  13 

« 

Jurisdiction. 

legislature  may  alter,  etc.,  in  law  and  equity VI  3 

of  court  of  appeals VI  9 

of  courts  of  special  sessions VI  23 

of  county  courts VI  14 

of  surrogates'  courts   VI  15 

of  inferior  local  courts VI  18 

of  city  courts    vested  in  supreme  court .*.-.«.  •  VI  •  5 

of  courts  of  oyer  and  terminer    vested  in  supreme  court. .  VI  6 

of  circuit  courts  vested  in  supreme  court VI  6 

Jury. 

right  to  trial  b^%  continued I  2 

local  bills  providing  for  drawing,  etc.,  prohibited.........  Ill  18 

to  determine  law  and  fact  in  criminal  prosecution  £or4ibel.  I  8 

waiver   of,   in   civil   actions I  2 

Justices  of  the  Peace. 

election;    term    of   office .' VI'- 17 

terms  of  office  of  present  justices VI     22 

removal    ..,.,..       VI     17 

Jnvenile  Delinquents.  t 

legiiriature  may  provide  for  education  and  sapport VIII  9, 14 

•4 


Iin>£X  TO  CONSTITUTION. 


La%«r«  Art.  S«c. 

contract  lyitem  of  jMrUon  labof  abolithed HI    29 

1j«m4  Ofliecr. 

board  of  oommiMioners V      6 

powers  and  datics  of  board V      6 


leases  of  agricultural  lands I    18 


Sec,  also,  "Btixs;"  "GiirBtAL  Laws;"  "Lmis- 
lATvax;  "  "  LocAi.  Laws;  "  "  Special  Laws;  " 
"  Statutss." 

statute  law  continued,  except  as  repealed,  etc I    16 

colonial  acts  centimied,  except  as  repealed,  eta I    16 

common  law  in   force I    16 


of  agricultural  lands ...*•.••• •••••••.•••         I    13 


See,  also,  "Assbmblt;  "  "  Sbnati." 

legislative  term   X  6 

enumeration  of  inhabitants    .*.......»........* Ill  4 

Atunbcr  and  terms  of  senators  and  assemblymen Ill  2 

time  of  elections    ..../. HI  9 

number  of  senators  in  each  county Ill  4 

ratio    for    ^portioning    senators Ill  4 

reapportionment  of   senate   districts Ill  4 

oountiea  not  to  be  divided  in  formation  of  senate  district, 

except,   etc Ill  4 

towns  and  city  blocks  not  to  be  divided  In  senate  districts,  III  4 

creation  of  assembly  districts , , Ill  5 

apportionment  of  assemblymen   . . .'.'.'. Ill  5 

oath    of   office    XIII  1 

compensation  and  mileage  of  members Ill  6 

persons  disqnsKfied  from  being  members Ill  8 

civil  appointments  of  members  void  Ill  7 

when   to  assemble    X  6 

open   sessions   Ill  11 

members  not  to  be  questioned  for  speeches Ill  12 

jonmals    Ill  11 

adjournments    Ill  11 

powers  of  each  house Ill  10 

legislative    power Ill  1 

bfllls  may  originate  in  either  house Ill  13 

enacting  clause  of  bills Ill  14 

manner  of  passing  bills Ill  15 

when  ayes  and  nays  necessary Ill  2.5 

when  quorum   of  three-fifths  necessary Ill  2.5 

tax  bills  to  state  tax  distinctly HI  24 

appropriation    bills    Ill  21 

two-thirds  required  for  appropriations  for  local  or  private 

purposes     Ill  20 

general  provisions  not  to  be  inserted  in  appropriation  bills,  III  22 

existing  law  made  applicable  to  be  inserted Ill  17 

private  and  local  bills  not  to  embrace  more  than  one  sub- 
ject      Ill  16 

cases  in  which  private  and  local  bills  shall  not  be  passed,  HI  18 

ti^  of  private  and  local  Mils HI  16 


1 
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lievialAtvre  —  Continiied,  Art.  Sec 

special  banking  charters  prohibited^ VIII  5 

not  to  authorize  suspension  of  specie  payments  by  banking 

institutions    VIII  5 

limitation  of  power  to  create  debts VII  2,  3,  4 

may  alter,   etc.,   jurisdiction   and   proceedings  in  law  and 

equity     VT  3 

extra  compensation  to  officers,  contractors,  etc.,  prohibited.  III  28 

private  claims  not  to  be  audited Ill  19 

claims  barred  by  statute  of  limitations  not  to  be  allowed..  VII  6 

report  of  pardons,  etc.,  by  governor TV  5 

approval  or  veto  of  bills  by  governor IV  9 

passage  of  bills  over  governor's  veto IV  9 

power    to   remove  judges VI  11 

local  legishitive  powers  of  supervisors • . .  Ill  27 

Libel. 

truth   of   criminal,    admissible I  8 

jury  to  determine  law  and  fact  in  criminal  prosectitiOBS. ..  I  8 

Liberty. 

due  process  of  law I  f| 

freedom  of  speech  guaranteed I  8 

right  of  assemblage   I  9 

right   to  petition    I  9 

Llevtenant-GoTernor. 

qualifications     IV  2,  7 

election    & IV  3 

term   of  office   I IV  1 

president  of  senate   IV  7 

salary  and  compensation FV  8 

when    to    act    as    governor IV  6 

succession  to  governorship IV  7 

Limitation  of  Indebtedness. 

of  cities  and  counties VIII  lO 

Limitations,  8tatnte  of. 

claims  barred  by,  not  to  be  allowed VII  6 

Loan*. 

power  of  state  to  contract  debts VII  2 

credit  of  state  not  to  be  loaned  to  indtviduall,  etc. VII  2 

power  to  contract  debt  to  repel  invasions VII  3 

power  of  legrislature  to  create  debts  limited VII  4 

sinking  fund,  how  kept  and  invested VII  5 

limitation  of  indebtedness  of  cities  and  counties VIII  lO 

U»cal  Inferior  Conrts. 

terms  of  present  judicial  officers • VI  22 

legiidature  may  establish VI  18 

Local  La-vrs. 

See  "  PaivATB  and  Local  Laws." 

Lotteries. 

prohibited    • ••••••  I  O 

Lnnacy. 

See  "  State  Commission   in   Lumacy.** 

mi 
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M 


Art.  Sec. 
offices  for  meMurinff,  etc,  merchandise  aboUehod.  •••••••        V      8 

miitiii. 

See,  alio,   **  State  Militia." 

absent  dectors  not  to  be  deprived  of  vote • II      1 

presentment  or  indictment  not  required. •..•..  I      6 


MiMleateaMora. 

jnrisdietion  of  courts  of  special  sessions VI    23 

M«aielp«l  Corporationn. 

See,     also,     "  Citim;  "     "  Couhtiw;  "     "  TowHS;  " 

••  ViLLAGBS." 

charters  by  state  not  affected I  17 

charters  by  King  of  Great  Britain  before  1775  not  affected*  I  17 

may  be  formed  under  special  laws VIII  1 

not  to  give  money  or  credit  to  aid  private  undertaking. . .  VIII  10 

not  to  own  corporate  stocks  or  bonds  VIII  10 

to  incur  debts  for  municipal  purposes  only « VIII  10 

limitation  of  indebtedness    VIII  10 

nar  provide  for  support  of  inmates  of  charitable  institu- 

tbna   Vni  14 

ffaaae. 

private  trills  to  change,  prohibited Ill     18 

MataI   Forces. 

absent  electors  not  to  be  deprived  of  vote. II       1 

presentment  or  indictment  not  required I      0 

VesU^enee. 

ri^t  of  action  for  injuries  causing  death  not  to  be  ab- 
rogated           I    18 

amount  recoverable  for  death  not  to  be  limited I     18 

Vcw  York  OltT.. 

limitation  of  indebtedness  of. ........••..•.••.••. VIII    10 

O. 
Oatk. 

of  office    XIII      1 


See,  also,  titles  of  respeetive  oiBees. 

appointment  of  members  of  legislature  prohibited Ill  7 

persons  disqualified  from  being  members  of  legislature...  Ill  8 

certain  offices  abolished    V  8 

political  year   X  6 

election  of  state  officers V  1,2 

term  of  state  officers  V  1 

oompensation  of  state  officers  .^ V  1 

civu  service  appointments  and  promotions V  9 

preference  of  veterans   V  9 

duration  of  term    X  8 

time  of  election X  4 

judges  not  to  hold  any  other  office VT  10 

removal  of  judges VI  11 

oottnt7  officers  X  1,  2 

removal  of  county  officers   X  1 

uriien  election  of  city  officers  to  be  held  XII  8 

oath   of   office    XIII  1 
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Ollloera  ~  Continved.  Art  Sec 

when  office  deemed  vacant    •••  X  8 

vacancies  in  office,  how  filled   X  5 

removhl   for  mitconduct,  etc X  7 

compensation  of  salaried  officers X  9 

extra  compensation    prohibited    Ill  28 

local  bills  increasing,  etc.,  fees  during  term  prohibited....  Ill  10 

not  to  accept  free  passes,  etc XIII  5 

official  bribery  and  corruption    « .  XIII  2 

offer  or  promise  to  bribe   XIII  3 

person  bribed  or  offering  a  bribe  may  be  witness XIII  4 

removal  of  district  attoraej  for  failure  to  proeecute  officer,  XIII  6 

^phan  Aaylvms. 

municipalities  may  prorido  for  support  of  inmates • . .  VIII  14 


governor  may  grant   ...•..•....•••#•..•      IV      5 

Petition. 

right  to  petition  guaranteed   •••••• *•  I      9 

Pool-Selllngr. 

prohibited I      9 


municipalities  may  provide  for  aid  and  support  of«.« VIII    10 

Press. 

freedom  of,  guaranteed I      8 

Prlaona. 

See,  alao  **  Statb  Con Mittioir  ot  PaxtoHS.*' 

contract  system  of  labor  abolished    Ill  29 

appointment  and  term  of  superintendent   V  4 

powers  and  duties  of  superintendent V  4 

removal  of  superintendent V  4 

appointment  of  wardens,  chaplains,  etc V  4 

PrtvAte  and  IjocaI  La^ra. 

See,  also,  "  GsNaaAL  Laws;  "  "  Spxciio.  Laws." 

when   prohibited    Ill  18 

title  ot  stotute   lU  IQ 

not  to  embrace  more  than  one  subject Ill  16 

bills  reported  by  revision  commissioners  excepted  ..«,....  Ill  2S 

PrlTAte  Roada. 

opening  of ;  assessment  of    compensation I      7 

PrlTllegro* 

legislators  not  to  be  questioned  for  speeches Ill    12 

private  or  local  law  granting  exclusive  privileges,  etc.,  to 
private  corporation,   etc.,  prohibited    , . . . .      Ill    18 

Pr^pertr* 

due  process  of  law • I      6 

righu  of,  not  affected I    17 

Publication. 

of  statutes VI    21 
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PwlbUe  'Works.  Art  Sec 

appointment  and  term  of  superintendent V  3 

power!  and  duties  of  anpenntendent   V  3 

racancies  in  olSce  of  superintendent   V  S 

appointment  and  term  of  assistant  superintendents V  8 

appointmeiit  of  canal  employees  • *•.. ■••  V  3 

It. 

crod  and  unusual,  proUblted I  5 

R. 

private  or  local  bill  granting  right  to  lasr  tracks  prohibited.  III  18 

consent  of  local  authorities  to  construction  in  streets Ill  18 

consent  of  abutting  owners  to  construction  in  streets.....  Ill  18 

public  officers  not  to  accept  free  passes,  etc XIII  5 

Re«l  PropertT* 

Sec,  also,  "  LtAszs.** 

grants  by  state  not  affected I  17 

grants  by  King  of  Great  Britain  before  1775  not  affected. .  I  17 

since  1776  void  I  17 

purchase  of  lands  of  Indians  t  IS 

original  and  ultimate  property  in,  belongs  to  people I  10 

escheats  to  revert  to  people I  10 

feudal  tenures  abolished I  11 

all  lands  are  allodial  I  12 

6nes,  quarter-sales,  etc,  abolished I  14 

restraints  upon  alicnatioa  abolished I  14 

ftebellloia. 

habeas  corpus  may  be  suspended  during I  4 

judges  not  to  act  as u. ••••.••.••  VI  20 

ReforatAtoriea. 

contract  system  of  labor  abolished Ill  29 

Reir*B<a  of  tke  Vnl-remitr* 

Sec  "  UwivmsiTY  of  thi  Statb  of  Nbw  Yoaic" 

■teiM. 

election  and  terms  of  office X  1 

time  of  election    a ."*  X  4 

removal    •. X  1 

Bell^ovsi  Belief. 

not  to  disqualify  witness   I  8 

Ee]liri«»vsi  IjibertT* 

guaranteed    • X  8 

acts  of  licentiousness,  etc.,  not  excused I  8 

no  aid  to  denominational  schools • IX  4 

I. 

governor  may  grant • • IV  5 

local  bills  laying  out,  etc.,  prohibited Ill  IS 
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Salaries.  Art.  Sec 

regulation  of,   of  employees  of  state,  etc. Xil  1 

9aTinff«  Banks. 

charters  to  be  uniform   VIII  4 

to  have  no  capital  stock  VIII  4 

trustees  to  have  no  interest  in  profits  VIII  4 

director,  etc.,  not  to  be  interested  in  loans VIII  4 

Scliools. 

legislature  to  provide  for  maintenance  of  free IX  X 

no  aid  to  denominational  schools  IX  4 

common  school  fund  to  be  preserved IX  8 

United  States  deposit  fund  IX  S 

application  of  literature  fund   IX  3 

Secretary  of  State. 

See,  also,  "  Offxceu;  "  *'  Stats  Owwicmmb" 

election  and  term  of   V  1 

compensation V  1 

Senate. 

See,  also,  "Lbgislatuks." 

number  and  terms  of  senators  Ill  2 

senate   districts    Ill  8 

ratio  for  apportioning   senators Ill  4 

number  of  senators  to  each  county Ill  4 

counties  not  to  be  divided  in  formation  of  senate  districts, 

except,   etc Ill  4 

compensation  and  mileage  of  members  Ill  ft 

lieutenant-governor  is  president  of   IV  7 

casting  vote  of  lieutenant-governor   IV  7 

succession  of  president  to  governorship  IV  7 

SkerllTs. 

See,    also,   "  Counties;  "    "  QpFiCEas." 

election  and  terms  of  ofiice X  1 

time  of  election    X  4 

removal    X  & 

Slnlcinsr  Fnnds. 

created  for  pajrment  of  state  debts VII  4,11,12 

how   kept    and    invested VII  5 

Special  Lta^s. 

See,  also,  "  Private  ar>d  Local  Laws." 

when    prohibited    HI  i^ 

for  drainage  of  agricultural  lands  prohibited I  7 

corporations  not  to  be  formed  under,  except,  etc VIII  1 

special   banking   charters  prohibited VIH  4 

relating  to  cities XII  2 

State. 

See,        also,        "  Grants,"        "  Legislature,"        "  Gov- 
ernor; "  "  Statutes." 

credit  not  to  be  given  or  loaned  to  indWiduals,  etc VII  1 

credit  or  money  of  state  not  to  be  given  to  a  private  un- 
dertaking       "VIXl  0 

power  to  contract  debts v  II  2 

power  to  contract  debt  to  repel  invasions   Vli  3 

limitation  of  legislative  power  to  create  debt V!I  4 

claims  barred  by  statute  of  limitations VII  • 

regulation  of  wages,  etc.,  of  employees  of XII  1 

'<0 
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»tmt9  Board  of  C]imHti«««  Art  Sec 

to  be  provided  for  by  legislature VIII  11 

existing  laws  continaed    VIII  18 

commissioners  continued  in  office   VIII  15 

to  be  appointed  by  governor VIII  12 

l^psiature  may  confer  additional  powers   VIII  15 

|M>wers  of  visitation  and  inspection VIII 11, 13 

remo^  of  members  of  board  VIII  12 

Stsktc  Co— oilMlon  li^  Lunacy. 

legislature  to  provide  for  VIII  11 

existing  laws  continued    VIII  13 

commissioners  continued  in  office   VIII  15 

members  of  board  to  be  appointed  by  governor VIII  12 

removal  of  members    -  •  VIII  12 

powers  of  visitation  and  inspection   VIII 11, 13 

legislature  may  confer  additional  powers VIII  15 

•tsite  Coioaalnnloa  of  Prisons. 

to  be  provided  for  by  legislature   VIII  11 

commissioners  continued  in  office    VIII  15 

existing  laws  continued    VIII  13 

to  be  appointed  by  governor  VIII  12 

removal  of  members    VIII  12 

powers  of  visitation  and  inspection  VIII 11, 13 

Icqcislature  may  confer  additional  powers ••..  VIII  15 

State  Engplneer  and  flnrveyor. 

election  and  term  of • V  1 

qiialifirations   • .•••• .«••••••        V  1 

compensation     • • • ••••        V  1 

State  Mflltlsu 

how    constituted    •«■• •• •••••••.••••••••••••       XI  % 

organisation     ....••..• XI  8 

enlistment     XI  2 

appointment  of  military  officers  by  governor ., XI  4 

commissioned    officers    XI  9 

election  of  officers  to  be  preseribed  by  legislature XI  6 

removal  of  coomiissicmed  officers XI  9 

State  Odieere. 

See  "  Offxcsss;  "  also  titles  of  respective  offices. 

election  and  term  of V  1, 2 

compensation    V  1 


State  Treani 

See,  also,  "  OrfiODts;  "*  **  Statb  OvFicxas." 

election  and  term  of V  1 

compensation    V  1 

suspension  by  governor   V  7 

Statate  of  liiaaltatfona. 

claims  barred  by,  not  to  be  allowed ..•..•••    VII      6 

Statat 


See,    also,    "  Lbgislatuuk;  "    "  Puvatk    and    Locax. 
Laws;  "  "  Spiciai.  Laws." 

acts  of  colonial  and  state  legislatures I  19 

continued,  except  as  repealed,  etc I  16 

bills  may  originate  in  eitber  house  Ill  18 

enacting  clause  of  billf  Ill  14 
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Statutes  -*  Contlnved. 

manner  of  passing  bills 

when  ayes  and  nays  necessary  

when  quorum  of  three-fifths  necessary 

approval  or  veto  of  bills  by  governor 

passage  of  bills  over  veto   

tax  bills  to  state  tax  distinctly 

extra  compensation  to  officers,  contractors,  etc,  prohibited, 

existing  law  made  applicable  to  be  inserted 

general  provisions  not  to  be  inserted  in  approprlatfOfi  biMt, 

when  private  and  local  bills  prohibited ».«... 

title  of  private  and  local  bills  

private  and  local  bills  not  to  embrace  more  than  one  aub- 

ject    

hills  reported  by  the  revision  commissioners  excepted 

publication    

Street  Railroads. 

consent  of  local  authorities,  ete.,  to  coBstnictlofi *      III     18 

Svperlntendent  of  Public  lirorlui. 

appointment  and  term V  3 

vacancies  in  office V  3 

.powers  and  duties  of V  3 

appointment  and  term  of  assistants V  3 

appointment  of  canal  employees V  3 

Superintendent  of  State  Prisons. 

appointment  and  term  of V  4 

powers  and  duties  of   V  4 

removal   of    V  4 

appointment   of  wardens,   chaplains,   etc V  4 

Superior  Court  of  Buffalo. 

abolished;  fudges  transferred  to  supreme  court < VI       5 

jurisdiction  vested  in  nupreme  eourt ; VI  2,  5 

transfer  of  appellate  jurisdiction VI       6 

Superior  Court  of  If^fw  Yoric  Otty* 

abolished;  Judges  transferred  to  supreme  court VI      5 

jurisdiction  vested  in  supreme  court    VI  2,  5 

Supervisors. 

to  be  elected  in  each  county Til  26 

local  bill  providing  for  election  of  members  prohibited Ill  18 

when  legislative  body  of  city  to  act  as  board Ill  26 

local  legislative  powers    Ill  57 

extra  compensation  to  officers,  contractors,  etc.,  prohibited,  III  28 

division  of  county  into  assembly  districts Ill  6 

Btfffveme  Court. 

"hor    constituted     VI        I 

judicw'    districts , . ,  p  . .  « • . , . .  Vi 

election  o2  iustices    , .' VI 

p:eneral    juristiirHon    VI 

increase  of  nurabe*    -^f  justices VI 

erection  of  new  districT  v»v*  of  second  judicial  district VI 

jurisdiction  of  courts  of  oyer  and  terminer  transferred....  Vi       C 

of  circuit   courts   transferrcvl.  - VI       6 

of  aboli'<hed  city  courts  vested  In  esjT^oiS  coui%....  }M       5 

qualification    of    iustices    ...,  *"     ^^ 

terms  of  office  ot  justices V 

justices    of    abolished    city    courts    transferred    to    supreme 

court     Vi       5 

age  limit  of  justi*^"   VI    12 
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Swyreaie  Covrt  —  Gontlnned.  Art.  Sec 

compensation  of  jastices  yi  12 

remoral  of  jastices    [][  VI  11 

filling  vacancies  ,...'.....  VI  3 

justices  not  to  act  as  attorney  or  referee '........[  VI  20 

not  to  ho!d  any  other  office VI  10 

appellate   divisions    *  .*  vi  2 

JGoicial    departments    .'.'.'.*!.*  VI  2 

designation  of  justices  of  appellate  division VI  2 

general  term  jurisdiction  transferred  to  appellate  division,  VI  2 

powers  of  justices  of  appaUate  division VI  2 

transfer  of  appeals  to  another  department VI  2 

wpointment  and  removal  of  reporter  VI  2 

designation  of  special  and  trial  terms  VI  2 

aasi^ment  of  justices  to  special  and  trial  terms VI  2 

justices  may  hold  court  in  any  county VI  6 

taking  of  testimony  in  equity  cases  VI  3 

county  clerk  to  be  clerk  of  court VI  10 

ttapreaae  Court  Reporter. 

appointment  and  removal   VI  2 


SvrrotfAtes'  Covrta. 

continued    yj  jg 

jurisdiction  and  powers , ...].!.',*!.*      VI  15 

temu  of  office  of  surrogates .........,!,       VI  15 

qualifications  of  surrogate VI  20 

age  limit  of  surrogate  ]      VI  15 

vacancies  in  office  of  surrogate VI  15 

rarrogate  not  to  iMtetiaa  as  attorney,  exoapt,  etc VI  20 

iwien  county  judge  to  be  surrogate VI  15 

tieetion  of  special  surrogata  , VI  16 

T. 
TaxAtioii. 

tax  bills  to  sute  tax  distinctly  HI  24 

when  ayes  and  nays  necessary  on  tax  bill Ill  28 

pHvata  or  local  bill  exanpting  property  prohibited Ill  18 

maximum  rate  in  cities  and  counties VIII  10 

direct  tax  for  payment  of  state  debts Vll  4,  n 

TeleffTApla  Compamtca. 

public  officers  not  to  accept  free  passes,  etc Xlll  5 


electipp  Of  appointnemt  of  afficors. .  t X  2 

may  provide  for  support  of  inmates  of  charitable  institu- 

tions     VIII  14 

not  to  be  divided  in  senate  districts , ill  4 

not  to  givf  money  or  credit  to  aid  private  undertaking....  VIII  10 

to  incur  debt  for  town  purposes  only. . . . ,' VIII  10 

not  to  own  corporate  stocks  or  bon^ VIII  10 

regulation  of  wages,  etc.,  of  employees  of JCJI  1 

Treaaon. 

governor  may  suspend  execution  of  sentexice ,, TV.      f 

Tremjiiircr. 

See  "State  Treasurer." 
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Trimlm.  Art  S«c 

right  to  jury  trial  continued I  2 

legislature  may  alter,  etc.,  jurisdiction  and  proceedings^in 

law  and  equity   VI  8 

taking  of  testimony  in  equity  cases   VI  3 

jury  to  determine  law  and  fact  in  criminal  libels I  8 

truth  of  libel  admissible  in  criminal  prosecution I  6 

U. 

University  of  the  State  of  New  York. 

regents  of  uniyersity  continued   IX      2 

government  and  corporate  powers IX      2 

board  of  regents  IX      2 

V. 
Venve. 

private  or  local  bill  changing,  prohibited Ill    18 

Veterans. 

preference  in  appointment,  etc,  to  office V      9 


VilU 

legislature  to  provide  for  organization  of XII  1 

local  bills  incorporating,  prohibited   Ill  18 

election  or  appointment  of  officers  X  2 

civil  service  appointments  and  promotions V  9 

preference  of  veterans V  9 

not  to  give  money  or  credit  to  aid  private  undertaking. . . .  VIII  10 

not  to  own  corporate  stocks  or  bonds VTII  10 

\o  incur  debt  for  village  purposes  only VIII  lO 

may  provide  for  support  of  inmates  of  charitable  institu- 
tions     VIII  14 

regulation  of  wages,  etc.,  of  employees  of . .  • XII  1 

Wagres. 

regulation  of,  of  employees  of  state,  etc XII  1 

U'aflrers. 

electors    disqualified    for    »••       II  2 

Water  Supply. 

not  aflected  by  limitation  of  indebtedness Till  10 

Welfvlilnir. 

offices  for  weighing,  etc.,  merchandise,  abolished V  8 

Witnesses. 

not  disqualified  by  religious  belief I  8 

accused  not  to  be  compelled  to  testify  against  himself I  6 

not  to  be  unreasonably  detained I  5 

Worship. 

freedom  of,  guaranteed  ••.•..•••.••••• I  8 

rath 
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RULES  OF  THE  COURT  OF  APPEALS. 


NOTICE. 

The  first  Monday  oi  each  session  only  will  be  a  motion  day«  on 
which  oral  arguments  will  be  beard  in  original  motions.  Original 
niotionjs  may  be  auhmitted,  without  oral  argument,  on  any  Mon- 
day when  the  Court  is  in  session,  provided  they  are  submitted 
bv  both  aides, 

^  Aiter  the  day  calendar  is  made  up  —  at  6  o'clock  p.  M. —  stipu- 
lations are  too  late.  The  Clerk  has  then  no  power  to  leave  a 
number  off. 

The  full  number  of  cases  and  points  ( 16 )  are  required,  without 
which  appeals  may  not  be  heard. 

The  "  Order  Calendar  "  is  composed  of  preferred  causes,  and  the 
notice  of  argument  must  claim  the  preference  '^  as  an  appeal  en- 
titled to  be  heard  under  Rule  XL*'  Appeals  from  orders  should 
be  noticed  for  the  first  Mondav  of  a  session. 

The  County  Clerk's  certificate,  or  waiver  thereof  under  section 
3301,  Code  Civil  Procedure,  are  necessary  parts  of  the  printed 
case  on  appeal. 

When  a  new  calendar  is  ordered,  it  is  desirable  to  notice  causes 
in  which  the  returns  are  filed,  at  once. 

Counsel  residing  ifi  New  York  city  and  its  vicinity  who  intend 
to  argue  causes  on  the  General  Calendar,  should  send  their  resi- 
dence addresses  to  the  Clerk,  and  should  promptly  notify  him  of 
changes  in  their  office  addresses. 

The  daily  sessions  of  the  Court  are  held  from  2  o'clock  i»,  u., 
to  6  o'clock  p.  M.,  except  Fridays  only  when  it  will  sit  from  10 

A.  JC.   to  2  P.  M. 

Every  exhibit  presented  to  the  Court  should  be  painly  marked 
with  the  address  of  the  Counsel  presenting  the  same,  as  well  as 
the  title  of  the  cause 

The  Clerk  always  .submits  for  Counsel  who  are  absent  when 
their  cases  are  called  for  argument,  provided  their  papers  hAve 
been  filed,  as  directed  by  Rule  VII. 

Bequests  for  copies  of  opinions  should  be  addressed  to  the 
State  Beporter,  Albany,  N.  Y. 

The  fiixteen  printed  copies  of  the  case  required  by  Rulo  VII 
to  be  filed  with  the  clerk  must  be  bound  in  light-colored  (not 
dark)  paper  and  should  not  be  sent  to  the  Clerk  for  filing  until 
after  the  appeal  has  reeeived  a  calendar  number. 

Each  day's  calender  and  all  court  notices  to  the  Bar  are  printed 
in  the  New  York  Law  Journal,  whieh  is  the  legal  publication 
through  which  the  clierk  endeavors  to  reach  the  legal  profession 

Attention  of  Attorneys  is  called  to  Rule  VII,  which  will  bi; 
strictly  enforced. 
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RULES  OF  PRACTICE. 


(Adopted  October  22,  1894;  amended  December  15,  1900.    To  take 

effect  January  7,  1907.) 


RULE  I. 

Appellant  to  file  retnm;  effect  of  omission. —  If  the  appellant 
shall  not  cause  the  proper  return  to  be  made  and  filed  with  the 
clerk  of  this  Court  within  the  time  prescribed  by  law  (Code  Civ. 
Proc.,  §  1315),  the  respondent  may,  by  notice  in  writing,  require 
such  return  to  be  filed  within  ten  days  after  the  service  of  the 
notice,  and  if  the  return  be  not  filed  in  pursuance  of  such  notice,* 
the  appellant  shall  be  deemed  to  have  waived  the  appeal.  On 
an  affidavit  proving  that  the  appeal  was  perfected,  and  the  service 
of  such  notice,  and  a  certificate  of  the  clerk  that  no  return  has 
been  filed,  the  respondent  may  enter  an  order  with  the  clerk 
dismissing  the  appeal  for  want  of  prosecution,  with  costs;  and 
the  court  below  may  thereupon  proceed  as  though  there  had  been 
no  appeal. 

RULE  II. 

Further  return  may  be  ordered. —  If  the  return  made  by  the 
clerk  of  the  court  below  shall  be  defective,  either  party  may,  on 
an  affidavit,  specifying  the  defect,  and  on  notice  to  the  opposite 
party,  apply  to  one  of  the  Judges  of  this  court  for  an  order,  that 
the  clerk  make  a  further  return  without  delay. 

RULE  IIL 

Attorneys  and  guardians  below  to  continue  to  act. — The  attor- 
neys and  guardians  ad  litem  of  the  respective  parties  in  the  court 
below  shall  be  deemed  the  attorneys  and  guardians  of  the  same 
parties  respectively,  in  this  court,  until  others  shall  be  retained 
or  appointed,  and  notice  thereof  shall  be  served  on  the  adverse 
party. 

RULE   IV. 

Appellant  to  make  a  case;  its  form. —  In  all  calendar  causes  a 
case  shall  be  made  by  the  appellant,  which  shall  consist  of  a  copy 
of  the  return,  and  the  reasons  of  the  court  below  for  its  judg- 
ment, or  an  affidavit  that  the  same  cannot  be  procured,  together 
with  an  index  to  the  pleadings,  exhibits,  depositions  and  other 
principal  matters.  Every  opinion  in  the  cause  at  Special  Term, 
as  well  as  at  the  Appellate  Division  of  the  Supreme  Court,  relat- 
ing to  the  questions  involved  in  the  appeal,  is  included  by  the 
foregoing  provision. 

RULE  V. 

Cases  and  points  to  be  printed;  mode  of  printing. —  All  caseff 
and  points,  and  all  other  papers  furnished  to  the  court  in  cal- 
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endar  caub«s,  blmll  be  priuted  on  white  paper,  as  provided  in 
section  796  of  the  Code  of  Civil  Procedure,  and,  if  bound,  tlie 
covers  Bhall  be  of  light-colored  paper,  wiiich  can  be  legibly  writ- 
ten upon.  The  folio,  numbering  from  the  commencement  to  the 
end  of  the  case,  shall  be  printed  on  the  outer  margin  of  the  page. 
Small  pica  leaded  or  ten  point  leaded  with  four  to  pica  leads, 
is  the  smallest  letter  and  most  compact  mode  of  composition 
which  in  allowed.  Ko  charge  for  printing  the  papers  mentioned 
in  this  rule  shall  be  allowed  as  a  disbursement  in  a  cause  unless 
the  requirements  of  the  preceding  sentence  shall  be  shown,  by 
affidavit,  to  have  been  complied  with  in  all  papers  printed. 
(Amended  December  15,   1906.) 

RULE   VI. 

Appellant  to  serve  copUe  of  case;  eSect  el  his  defanlt^Within 
forty  days  after  the  appeal  is  perfected,  the  appellant  shall  serve 
three  printed  copies  of  the  case  on  the  attorney  of  the  adverse 
party.  If  he  fail  to  do  so,  the  respondent  may,  by  notice  in 
writing,  require  the  service  of  such  copies  within  ten  days  after 
service  of  the  notice,  and,  if  the  copies  be  not  served  in  pursu- 
ance of  such  notice,  the  appellant  shall  be  deemed  to  have  waived 
the  appeal;  and  on  an  affidavit  proving  the  default  and  the 
service  of  such  notice,  the  respondent  may  enter  an  order  with 
the  clerk  dismissing  the  appeal  for  want  of  prosecution,  with 
costs;  and  the  court  below  may  thereupon  proceed  as  though 
there  had  been  no  appeal. 

RULE  VIL 

Copies  of  cases  and  points. —  At  least  twenty  days  before  a 
cause  is  placed  on  the  day  calendar,  the  appellant  shall  file  with 
the  clerk  eighteen  printed  copies,  of  the  case;  and  shall  at  the 
((a me  time  file  with  the  clerk  eighteen  printed  copies,  and  serve  on 
the  attorney  or  counsel  for  the  respondent  three  printed  copies, 
of  tlie  points  to  be  relied  on  by  him,  with  a  reference  to  the 
authorities  to  be  cited.  Within  ten  days  after  such  service  the 
respondent  shall  file  with  the  clerk  eighteen  printed  copies,  and 
serve  on  the  attorney  or  counsel  for  the  appellant,  three  printed 
copies,  of  the  points  to  be  relied  on  by  him,  with  a  reference  to 
the  authorities  to  be  cited. 

If  the  appellant  desires  to  present  points  or  authorities  in 
reply,  he  shall  file  with  the  clerk  eighteen  printed  copies  thereof 
and  serve  three  printed  copies  on  the  attorney  or  counsel  for  the 
respondent,  within  five  days  after  receipt  of  the  respondent's 
points;  and  no  supplemental  points  will  be  allowed  from  either 
side  unless  especially  requested  by  the  court. 

Ko  points  will  be  received  by  the  court  on  argument  or  sub- 
mission unless  they  shall  have  been  filed  and  served  ns  above 
provided;  except  that  in  appeals  under  Rule  XI,  noticed  for  the 
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first  Monday  of  a  session,  and  in  causes  upon  a  new  general 
calendar  to  be  heard  during  the  first  two  weeks  of  any  session  at 
which  such  new  calendar  is  taken  up,  the  parties  shall  file  the 
printed  cases,  and  file  and  serve  or  exchange  the  printed  points, 
at  least  two  days  before  the  commencement  of  the  session. 

The  cases  and  points  filed  with  the  clerk  shall  be  disposed  of 
as  follows:  One  copy  shall  be  furnished  to  each  of  the  Judges; 
one  copy  shall  be  kept  by  the  clerk,  with  the  records  of  the 
court;  one  copy  shall  be  deposited  in  the  State  Library;  one 
copy  shall  be  deposited  in  each  branch  of  the  library  of  the  Court 
of  Appeals;  one  copy  shall  be  deposited  in  the  library  of  the 
New  York  Law  Institute;  one  copy  shall  be  deposited  in  the  Law- 
Library  of  Brooklyn;  one  copy  shall  be  deposited  in  the  Law- 
Library  of  the  Eighth  Judicial  District,  and  one  copy  shall  be 
delivered  to  the  reporter.      (As  amended  October   L3,   1910.) 

RULE  VIIL 

Statement  and  discussion  of  facts. —  In  all  causes  each  party 
shall  briefly  state  upon  liis  printed  points,  in  a  separate  form, 
the  leading  facts  which  he  deems  established,  with  a  reference 
to  the  folios  where  the  evidence  of  such  facts  may  be  found.  And 
the  court  will  not  hear  an  extended  discussion  upon  any  mere 
question  of  fact. 

Every  cause  shall  be  deemed  to  be  submitted  to  such  Judges 
as  may  be  absent  at  the  time  of  the  argument,  unless  objection 
to  such  submission  by  counsel  arguing  the  cause  be   then   madft 

RULE  IX. 

Criminal  causes. —  Appeals  in  criminal  causes  brought  after 
making  up  the  calendar,  or  too  late  to  be  placed  on  said  calendar, 
may  be  put  upon  the  calendar  at  any  time,  and  brought  on  for 
A  hearing  as  preferred  causes,  upon  a  notice  of  ten  days;  and  it 
shall  be  the  duty  of  the  clerk  to  place  such  causes  on  the  calendar 
for  the  day  for  which  they  shall  be  noticed  or  upon  which  the 
cauFe  shall  be  ordered  by  the  court,  or  stipulated  by  the  parties, 
to  be  heard. 

•  RULE  X. 

Submission  and  reserration  of  causes. —  Causes  will  not  be 
received  upon  submission  until  reached  in  the  regular  call  of  the 
calendar.  No  reservation  will  be  made  of  any  of  the  first  eight 
causes,  unless  on  account  of  sickness,  or  an  engagement  elsewhere 
in  the  actual  trial  or  argument  of  another  cause  commenced 
before  the  term  of  this  court,  or  of  other  inevitable  necessity,  to 
be  shown  by  affidavit.  Other  causes  may  be  reserved  upon  reason- 
able cause  shown,  or  by  stipulation  of  parties  filed  with  the 
clerk;  but  no  cans?  shall  be  so  reserved  by  stipulation  after  the 
same  has  been  placed  upon  the  day  calendar. 
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Causes  reserved  for  a  day  certain  by  stipulation,  when  in  order 
to  be  called,  have  priority  among  each  other  according  to  the 
time  of  filing  the  stipulations  with  the  clerk,  and  shall  follow 
next  in  order  the  imdisposed  of  causes  of  the  calendar  for  the 
day  previous.      Default  may  be  taken  in  them. 

No  reserved  cause,  whether  reserved  generally  or  for  a  particu- 
lar day,  will  be  called  before  its  number  is  reached  on  the  regular 
eall  of  the  calendar.      (Amended  December  15,  1906.) 

RULE  XL 

Motions  and  appeals  from  orders. —  Motions,  appeals  from  final 
orders  in  special  proceedings,  from  interlocutory  judgments  and 
from  orders  in  actions  and  special  proceedings,  certified  to  this 
court  by  the  Appellate  Divisions  of  the  Supreme  Court,  except 
orders  granting  a  new  trials  may  be  noticed  for,  and  will  be 
heard  on,  the  first  Monday  of  each  session  of  the  court,  before 
taking  up  the  general  calendar.  Notices  of  argument  of  appeaU 
within  this  rule  must  contain  the  claim  that  the  appeal  is  one 
entitled  to  be  heard  under  Rule  XI  of  the  Court  of  Appeals. 

Motions  will  be  heard  orally  on  the  first  Monday  of  a  session 
only;  but  they  may  be  submitted  without  oral  argument  on  any 
Monday  when  the  court  is  in  session;  provided  they  are  sub- 
mitted by  both  sides  and  the  papess  are  filed  with  the  clerk  on 
or  before  the  preceding  Friday.  If  either  party  demands  an 
oral  argument  of  a  motion  noticed  for  any  other  than  the  first 
Monday  of  a  session,  the  motion  will  go  over  to  the  first  Monday 
of  the  succeeding  session. 

Where  notice  has  been  given  of  a  motion,  if  no  one  shall  appear 
to  oppose,  it  will  be  granted  as  of  course. 

If  a  motion  be  not  made  on  the  day  for  which  it  has  been 
noticed,  the  opposing  party  will  be  entitled,  on  applying  to  the 
court  at  the  close  of  the  motions  for  that  day  to  a  rule  denying 
the  motion,  with  costs.      (Amended  December  15,  1906.) 

RULE  XIL 

Call  of  calendar^*- Eight  causes  only  will  be  called  on  any  day, 
but  after  such  call  causes  ready  on  both  sides  will  be  heard  in 
their  order.  Any  cause  which  is  regularly  called  and  passed, 
without  postponement  by  the  court  for  good  cause  shown  at  the 
time  of  the  call,  shall  be  stricken  from  the  calendar. 

Causes  upon  the  calendar  may  be  exchanged  one  for  another,  as 
of  course,  on  filing  with  the  clerk  a  note  of  the  proposed  exchange, 
with  the  numbers  of  the  causes,  signed  by  the  respective  attor- 
neys or  counsel.  Upon  all  subsequent  calendars  each  of  said 
causes  will  take  the  place  due  to  the  date  of  the  filing  of  the 
return   in  the  other. 

In  like  manner,  a  cause  not  upon  the  calendar  in  which  an 
appeal  to  this  court  has  been  perfected  and  the  return  duly  filed 
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Rules  XITI-XV        RULES  OF  PRACTICE. 

with  the  clerk,  may  be  exchanged,  as  of  course,  for  another  cause 
upon  the  calendar,  on  filing  with  the  clerk  a  note  of  the  proposed 
exchange,  with  tlie  number  of  the  cause  on  the  calendar,  and  the 
date  of  filing  return  in  the  cause  not  upon  the  calendar,  signed 
by  the  respective  attorneys  or  counsel,  and  also  a  stipluation  of 
the  attorneys  or  counsel  in  the  cause  not  on  the  calendar  setting 
down  the  same  for  argument  in  place  of  the  calendar  caufie 
when  reached,  with  the  same  effect  as  if  duly  noticed.  Upon 
all  subsequent  calendars,  each  of  said  causes  will  take  the  place 
duo  to  the  date  of  filing  the  return  in  the  other.  (Amended 
iJecember  15,  1906.) 

RULE  XUL 

Time  of  argument. —  In  the  argument  of  a  cause  not  more  than 
two  hours  shall  be  occupied  by  counsel  on  either  side,  except  by^ 
the  express  permission  of  the  court. 

In  the  argument  of  an  appeal  within  Rule  XI  not  more  than 
thirty  minutes  shall  be  occupied  by  the  appellant's  counsel,  nor 
more  than  twenty-five  minutes  by  the  respondent's  counsel,  unless 
express  permission  be  given  by  the  court,  and  the  cause  placed 
at  the  foot  of  the  order  calendar.     (Amended  December  15,  1906.) 

RULE  XIV. 

Preferred  cauaes.— No  causes  are  entitled  to  any  preference 
upon  the  calendar  except  such  as  is  given  by  law  or  the  special 
order  of  the  court. 

Any  party  claiming  a  preference  must  so  state  in  his  notice 
of  argument  to  the  opposite  party  and  to  the  clerk;  and  he  must 
also  state  the  ground  of  such  preference,  so  as  to  show  to  which 
of  the  preferred  classes  the  cause  belongs. 

A  preferred  cause  being  once  passed  loses  its  preference. 

RULE  XV. 

Defaults. —  Judgments  of  reversal  by  default  will  not  be  al- 
lowed. When  a  cause  is  called  in  its  order  on  the  calendar,  if 
the  appellant  fails  to  appear  and  furnish  the  court  with  the 
papers  required,  and  argue  or  submit  his  cause,  judgment  of 
afilrmance  by  default  will  be  ordered  on  motion  of  the  respondent. 
If  the  appellant  only  appears,  he  may  either  argue  or  submit  the 
cause. 

When  any  cause  shall  be  regularly  called  for  argument,  and 
no  other  disposition  shall  be  made  thereof,  the  appeal  shall  be 
dismissed  without  costs,  and  an  order  shall  be  entered  accord- 
ingly, which  shall  be  absolute  unless  upon  application  made  and 
good  cause  shown,  upon  notice  to  the  opposite  party  within  ten 
days,  if  the  court  is  in  session,  and  if  not  on  the  first  motion  day 
of  the  next  session,  the  court  shall  revoke  said  order  and  restore 

said  appeal. 
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RULES   OP  PRACTICE.        Rules  XVI-XX 

RULB  ZVI. 

Remittitur.— -  The  remittitur  shall  contain  a  copy  of  the  judg- 
ment of  this  court  and  the  return  made  by  the  clerk  below,  and 
sliall  be  scaled  with  the  seal  and  signed  by  the  clerk  of  this  court. 

RULE  ZVII. 

Afflimance  by  default.— When  a  judgment  or  order  shall  be 
affirmed  by  the  default  of  the  appellant,  the  remittitur  shall  not 
be  sent  to  the  court  below^  unless  this  court  shall  otherwise 
direct,  until  ten  days  after  notice  of  the  affirmance  shall  have 
been  served  by  the  attorney  for  the  respondent  on  the  attorney 
for  the  appellant  and  proof  thereof  filed  with  the  clerk.  Service 
of  the  notice  shall  be  proved  to  the  clerK  by  affidavit,  or  by  the 
written  admission  of  the  attorney  on  whom  it  was  served. 
(Amended  December  15,  1906.) 

RULE  ZVUL 

Enlarging  time;  revoking  orders. —  The  time  prescribed  by 
these  rules  for  doing  any  act  may  be  enlarged  bv  the  court  or 
by  any  of  the  Judges  thereof;  and  any  of  tlie  Juages  may  make 
orders  to  stay  proceedings,  which,  when  served  with  papers  and 
notice  of  motion,  shall  stay  the  proceedings  according  to  the 
terms  of  the  order.  Any  order  may  be  revoked  or  modified  by  the 
Judge  who  made  it;  or«  in  case  of  his  absence  or  inability  to  act, 
by  any  ol  the  other  Judges. 

RULE  XIX. 

Calendars. — ^Vhen  a  new  calendar  is  ordered  by  the  court,  the 
clerk  shall  place  thereon  all  causes  in  which  notices  of  argument, 
with  proof  or  admission  of  service,  have  been  filed  in  his  office; 
and,  also,  if  ordered  by  the  court,  all  other  causes  in  which  the 
returns  have  been  filed  in  his  office;  and  the  causes  so  put  on 
the  calendar  by  the  direction  of  the  court  will  be  heard  in  their 
order  as  if  regularly  noticed. 

RULE  XX. 

Motiona  for  ra-argnment.—- Motions  for  re-argument  must  be 
submitted  on  printed  briefs,  without  oral  argument,  on  notice 
to  the  adverse  party,  stating  briefly  the  ground  upon  which  a 
re-argument  is  asked,  and  the  points  supposed  to  have  been  over- 
looked or  misapprehended  by  the  court,  with  proper  reference 
to  the  particular  portion  of  the  case,  and  to  the  authorities  relied 
upon.      (Amended  December  15,  1906.) 

74ff 


Rules  I-III    RULES  OF  ADMISSION  OF  ATTORNEYS. 

RULES  OF  THE  COURT  OF  APPEALS  FOR  THE  ADMISSION 
OF  ATTOIUfETS  AND  COUlfSELORS*AT-LAW  • 

(Adopted  by  the  Court  of  Appeals,  December  2,  1885.    Amended 
April,  1908,  and  May  17,  1911.     In  effect  July  1,  1911.) 

RULE  L 

General  regulation  as  to  admission. —  No  person  shall  be  ad- 
mitted to  practice  as  an  attorney  or  counselor  in  any  court  of 
record  of  the  State  except  upon  an  order  of  the  Apellate  Diri- 
siou  of  the  Supreme  Court  admitting  him  to  the  bar  and  licensing 
him  to  practice  upon  compliance  with  these  rules. 

RULE  n. 

Admission  without  examination. —  The  following  classes  of  per- 
sons may  in  the  discretion  of  the  Appellate  Division  be  admitted 
and  licensed  without  examination: 

1.  Any  person  admitted  to  practice  and  who  has  practiced  five 
years  as  a  member  of  the  bar  in  the  highest  law  court  in  any 
other  state  or  territory  of  the  American  Union  or  in  the  District 
of  Columbia. 

2.  Any  person  admitted  to  practice  and  who  has  practiced  five 
years  in  another  country  whose  jurisprudence  is  based  on  the 
principles  of  the  English  common  law. 

3.  Any  American  citizen  domiciled  in  a  foreign  country  whose 
jurisprudence  is  based  on  the  principles  of  the  English  common 
law  holding  a  diploma  or  degree  which  would  entitle  him  to  prac- 
tice law  in  the  courts  of  such  foreign  country  if  a  citizen  thereof. 

Any  person  admitted  under  this  rule  must  possess  the  other 
qualitications  required  by  these  rules  and  must  produce  a  letter 
of  recommendation  from  one  of  the  judges  of  the  highest  law 
court  of  such  other  state  or  country,  or  furnish  other  satisfactory 
evidence  of  character  and  qualifications. 

An  attorney  and  counselor  from  another  state  or  foreign  juris- 
diction may  in  the  discretion  of  anjr  court  of  record  be  admitted 
pro  hac  vice  to  participate  in  the  trial  or  argument  of  any  cause 
in  which  he  may  be  employed. 

RULE  lU. 

Admission  on  examination. —  Three  classes  of  persons  may  be 
admitted  to  the  bar  upon  examination: 

1.  Persons  who  are  not  graduates  of  a  college  or  university; 

2.  Persons  who  are  graduates  of  a  college  or  university;  and 

3.  Persons  who  have  been  admitted  as  attorneys  and  have  prac- 
ticed three  years  in  another  state  or  country. 

In  eoch  class  the  applicant  must  prove  by  his  own  affidavit  to 
the  satisfaction  of  tho  State  Board  of  Law  Examiners  that  he 
is  a  citizen  of  the  United  States,  twenty-one  years  of  age,  stat- 
ing his  age,  and  an  actual  and  not  a  constructive  resident  of 
the  State  for  not  less  than  six  months  immediately  preceding 
and  that  he  has  not  been  examined  for  admission  to  practice  and 
been  refused  admission  within  four  months,  and  that  he  has 
studied  law  in  the  manner  and  according  to  the  conditions  in 
these  rnles  prescribed. ____«__^_^_ 

•  Attention  is  called  to  Laws  1898,  ch.  165,  and  Laws  1899,  eh.  226. 
requiring  the  registration  in  the  offlte  of  the  clerk  of  the  Court  of 
Appeals  of  all  persons  admitted  to  practice  as  attorneys-at-law  or  as 
attorneys  and  counselors-at-law  in  the  courts  of  record  of  the  State. 
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RULES  OF  ADMISSION  OF  ATTORNEYS.    Rule  IV 

Applicants  in  the  first  class  (i.  e.,  persons  who  are  not  grad- 
uates of  a  college  or  nniyersity)  must  have  studied  law  for  a 
period  of  four  years.  Such  an  applicant  may  pursue  his  course 
of  law  study  wholly  by  serring  a  clerkship  in  the  office  of  a 
practicing  attorney;  or  partly  by  serving  such  clerkship  and  partly 
by  attending  a  law  school;  but  every  such  applicant  must  serve 
such  clerkship  for  a  period  of  at  least  one  year  continuously 
either  before  examination  by  the  State  Board  of  Law  Exam- 
iners or  after  such  examination  and  prior  to  admission  to  the  bar. 

Applicants  in  the  second  class  (i.  e.,  persons  who  are  graduates 
of  a  college  or  university)  must  have  studied  law  for  a  period  of 
three  years.  Such  an  applicant  may  pursue  his  course  of  law 
study  wholly  by  serving  a  clerkship  in  the  office  of  a  practicing 
attorney;  or  wholly  by  attending  a  law  school;  or  partly  by 
serving  such  clerkship  and  partly  by  attending  a  law  school. 

Applicants  in  the  third  class  (1.  e.,  persons  who  have  been 
admitted  as  attorneys  and  have  practiced  three  years  in  another 
state  or  country)  must  have  studied  law  for  a  period  of  one 
year  within  this  State  and  pursue  such  course  of  study  either  by 
serving  a  clerkship  or  by  attendance  upon  a  law  school  as  the 
applicant  may  elect. 

Candidates  for  admission  to  the  bar  under  this  rule  (i.  e.,  upon 
examination)  may  be  admitted  and  licensed  upon  producing  and 
filing  with  the  court  the  certificate  of  the  State  BMrd  of  Law 
EXfltiAlners  that  the  applicant  has  satisfactorily  passed  the  ex- 
amination prescribed  by  these  rules  and  has  complied  with  their 
provisions,  and  upon  producing  and  filing  with  the  court,  In  the 
cause  of  applicants  in  the  first  class  (i.  e.,  persons  who  are  not 
graduates  of  a  college  or  university),  evidence  that  he  has  served 
a  regular  clerkship  of  one  year  in  this  State  with  an  attorney  or 
attorneys  in  regular  practice,  either  before  or  after  having  passed 
such  examination.  The  applicant  must  also  produce  and  file  evi- 
dence that  he  is  a  person  of  good  moral  character  which  nlust 
beTdiown  by  the  alBdavits  of  two  reputable  persons  of  the  town 
or  city  in  which  he  resides,  one  of  whom  must  be  a  practicing 
attorney  of  the  Supreme  Court.  Such  affidavits  must  state  that 
the  applicant  is,  to  the  knowledge  of  the  affiant,  a  person  of 
good  moral  character  and  must  set  forth  in  detail  the  facts  upon 
which  such  knowledge  is  based;  but  such  affidavits  shall  not  b.e 
conclusive  and  the  court  may  make  further  examination  and 
inquiry. 

If  the  applicant  be  a  graduate  of  a  college,  or  university,  he 
must  have  pursued  the  prescribed  course  of  law  studv  after  his 
graduation,  and,  if  he  be  a  person  admitted  to  the  bar  of  an- 
other state  or  country,  he  must  have  pursued  his  prescribed  pe- 
riod of  law  study  after  having  remained  as  a  practicing  attorney, 
in  such  other  state  or  country  for  the  period  of  three  years. 

RULE  IV. 

Regulations  coilceniiiig  preliminary  studies. — ^An  candidates  for 
admission  to  the  bar  upon  examination,  except  applicants  in  the 
third  class  mentioned  in  Rule  III  (i.  e.,  persons  who  have  been 
admitted  and  have  practiced  three  years  in  another  state  or 
country),  must  have  pursued  a  preliminary  course  of  study  evi- 
denced by  graduation  from  a  college  or  university,  or  by  passing 
a  Regents'  examination  or  the  equivalent,  as  hereinafter  pre- 
scribed: 
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Rule  V        RULES  OF  ADMISSION  OF  ATl'ORNEYS. 

AppIicantB  who  are  not  graduates  of  a  college,  or  university, 
subject  to  the  HmitatioDs  and  requirements  hereinafter,  in  this 
subdivision,  expressed,  or  members  of  the  bar  as  above  described, 
before  entering  upon  the  clerkship  or  attendance  at  a  law  school 
herein  prescribed^  shall  have  passed  an  examination  conducted 
under  the  authority  and  in  accordance  with  the  ordinances  aud 
rules  of  the  University  of  the  State  of  New  York,  in  English, 
three  years;  mathematics,  two  years;  Latin,  two  years;  science, 
one  year;  history,  two  years;  or  in  their  substantial  equivalents 
as  defined  by  the  rules  of  the  University,  and  shall  have  filed 
a  certificate  of  such  fact,  signed  by  the  Commissioner  of  Educa- 
tion, with  the  clerk  of  the  Court  of  Appeals,  whose  duty  It  shall 
be  to  return  to  the  person  uamed  therein  a  certified  copy  of 
the  same,  showing  the  date  of  such  filing.  The  Regents  may 
accept  as  the  equivalent  of  and  substitute  for  the  examination 
in  this  rule  prescribed,  either,  first,  a  certificate,  properly  authen- 
ticated, of  having  successfully  completed  a  full  year's  course  of 
study  in  any  college,  or  university;  second,  a  certificate,  prop- 
erly authenticated,  of  having  satisfactorily  completed  a  four 
years*  course  of  study  in  any  institution  registered  by  the  Re- 
gents as  maintaining  a  satisfactory  academic  standard;  or,  third, 
a  Regents*  diploma. 

All  graduates  of  a  college  or  university  existing  under  the 
government  or  laws  of  any  foreign  country  other  than  those 
w^here  English  is  the  language  of  the  people,  and  all  applicants 
who  apply  for  law  students*  certificates  upon  equivalents  or  sub- 
stitutes, as  above  provided,  all  or  any  part  of  which  are  earned 
or  issued  in  said  foreign  countries,  shall  pass  the  Regents*  ex- 
amination in  second  year  English.  The  Regents*  certificate  above 
prescribed  shall  be  deemed  to  take  efl'ect  as  of  the  date  of  the 
completion  of  the  Regents*  examination,  as  the  same  shall  appear 
upon  said  certificate. 

RULE  V. 

Regulations  concerning  study  at  law  schools.— The  provisions 
of  these  rules  for  study  at  a  law  school  must  be  fulfilled  by 
good  and  regular  attendance  and  successfully  completing  the 
prescribed  course  of  instruction  at  an  incorporated  law  school, 
or  a  law  school  connected  with  an  incorporated  college  or  uni- 
versity, having  a  law  department  organized  with  competent 
instructors  and  professors,  in  which  instruction  as  hereinafter 
provided  is  regularly  given. 

(iood  and  regular  attendance  upon  and  the  successful  com- 
pletion of  the  prescribed  course  of  instruction  at  a  law  school, 
the  school  year  of  which  shall  consist  of  not  less  than  thirty-two 
school  weeks,  exclusive  of  vacations,  in  which  not  less  than  ten 
hours  of  attendance  upon  law  lectures  or  recitations  of  such  pre- 
scribed course,  to  be  given  or  conducted  by  regular  members  of 
the  faculty,  are  requirtMl  in  each  w*e€k,  shall  be  deemed  a  year's 
attendance  under  this  rule. 

1'he  same  period  of  time  shall  not  be  duplicated  for  different 
purposes;  except  that  a  student  attending  a  law  school,  as  herein 
provided,  and  who,  during  the  vacations  of  such  school,  not 
exceeding  three  months  in  any  one  year,  shall  pursue  his  studies 
in  the  oQice  of  a  practicing  attorney,  shall  be  allowed  to  count 
the  time  so  occupied  during  such  vacation  or  vacations  as  part 
of  the  clerkship  in  a  law  otiice  specified  in  these  rules, 
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RULES  OF  ADMISSION  OP  ATTORNEYS.     Rules  VI,  VII 

RULE  Vi. 

Sasvlations  coneerning  clerkahip. —  The  provisionfi  of  those 
rales  for  studying  law  by  the  9«»rvice  of  ft  regnlar  clerkship  mnst 
be  fulfilled  bj  nerrmg  such  clerkship  in  the  office  of  a  practicing 
attorney  of  the  Supreme  Oonrt  in  this  State,  after  the  candidate 
has  attained  the  age  of  eighteen  years. 

It  shall  be  the  duty  of  attorneys,  -with  whom  a  clerkship  shall 
be  oommenced,  to  file  a  certificate  of  the  same  in  the  office  of 
the  clerk  of  the  Court  of  Appeals,  which  certificate  shall,  in  each 
oa«e,  state  the  date  of  the  beginning  of  the  period  of  clerkship, 
and  such  period  shall  be  deemed  to  commence  at  the  time  of 
such  filingr  and  shall  be  computed  by  the  calendar  year. 

In  compnting  the  period  of  clerkship  a  ts cation  actimlly  taken, 
not  exceeding  two  months  in  each  year,  shall  be  allowed  as  a 
part  of  such  year. 

RULE  VII, 

Proof  to  entitle  candidate  to  ezamination.-*  The  State  Board 
of  Law  Examiners,  before  admitting  an  ap^plicant  to  an  exami- 
nation, shall  re<iulre  proof  that  the  preliminary  conditions  pre- 
scribed by  these  rules  have  been  fulnlled;  which  proof  shall  be 
made  as  follows,  viz.: 

First.  That  the  applicant  is  a  roUege  graduate,  by  the  pro- 
doction  of  his  diploma,  or  certificate  of  graduation,  under  the 
seal  of  the  college. 

Second-  That  he  has  been  admitted  to  the  bar  of  another  Stute 
&p  c^^untry.  by  the  production  of  his  license,  or  certificate,  exe- 
cuted by  the  proper  autliorlties. 

Third.  In  all  cases  where  the  service  of  a  clerkship  is  required, 
that  he  has  served  a  regular  clerkship  in  the  office  of  a  practicing 
attorney  of  the  Supreme  Court  in  this  State,  after  the  nge  of 
ei^htcon  years,  by  producing  and  filing  with  the  Board  a  certified 
copy  of  the  attorney's  certificate,  as  filed  in  the  office  of  the  clerk 
of  the  Court  of  Appeals,  and  producing  and  filing  an  affidavit 
of  the  attorney  or  attorneys  with  whom  such  clerkship  was 
jterved,  showing  the  actual  service  of  such  a  clerkship,  the  con- 
tinuance and  end  thereof,  and  that  not  more  than  two  months' 
vacation  was  taken  in  any  one  year.  Both  of  said  affidavits 
must  be  to  the  effect  that  during  the  entire  period  of  such  clerk- 
ship, except  during  the  stated  vacation  time,  the  applicant  was 
actually  employed  by  said  attorney  as  a  regular  law  clerk  and 
student  in  his  law  office,  and  under  his  direction  and  advice, 
engaged  In  the  practical  work  of  the  office  during  the  usual 
business  hours  of  the  day.  ' 

Fourth.  The  time  of  study  allowed  in  a  law  school  must  be 
proved  by  the  certificate  of  the  teacher  or  president  of  the 
faculty,  under  whose  instructions  the  person  has  studied,  under 
the  seal  of  the  school,  if  such  there  be,  in  addition  to  the  affidavit 
of  the  applicant,  which  must,  also,  state  the  age  at  which  the 
applicant  began  his  attendance  at  such  law  school.  Said  certifi- 
cate and  afiidarit  must,  also,  show  that  the  law  school  prescribes 
the  course  of  instruction  contemplated  by  these  niles,  and  each 
{shall  also  contain  the  statement  that  said  applicant  took  the  pre- 
scribed coarse  of  Instruction  required  at  said  school  for  the  degree 
of  Bachelor  of  Laws  while  in  attendance  thereat,  and  bona  fide 
took  and  successfully  passed  all  examinations  in  all  the  subjects 
required  for  said  degree  during  such  period  of  attendance,  in 
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each  ease  spooifying  the  sabjects  in  which  said  applicant  took 
and  passed  his  examinations  as  aforesaid,  which  proof  mu0t  be 
satisfactory  to  the  Board  of  Examiners. 

Fifth.  That  the  applicant  has  passed  the  Regents'  examination, 
or  its  equivalent  must  be  provea  by  the  production  of  a  certifiea 
copy  of  the  Regents*  certificate  filed  in  the  office  of  the  clerk 
of  the  Court  of  Appeals,  as  hereinbefore  proyided. 

Sixth.  When  it  satisfactorily  appears  that  any  diploma,  affi- 
davit, or  certificate,  required  to  be  produced  has  been  lost,  or 
destroyed,  without  the  fault  of  the  applicant,  or  has  been  unjustly 
refused  or  withheld,  or  by  the  death  or  absence  of  the  peraon 
or  officer  who  should  have  made  it,  cannot  be  obtained,  the 
Board  of  Law  Examiners  may  accept  such  other  proof  of  the 
requisite  facts  as  they  shall  deem  sufficient. 

Seventh.  A  law  student  whose  clerkship,  or  attendance  at  a 
law  school  has  already  begun,  as  shown  by  the  records  of  the 
Court  of  Appeals,  or  of  any  Incorporated  law  school,  or  law 
school  established  in  connection  with  any  college  or  university, 
may,  at  his  option,  file  or  produce,  instead  of  the  proofs  required 
by  these  rules,  those  required  by  the  Rules  of  the  Court  of 
Appeals  in  force  June  1,  1008. 

RULE  vin. 

Regulationa  concerning  examination.^—  The  examination  held 
by  such  State  Board  of  £]xaminers  may  be  conducted  by  oral  or 
written  questions  and  answers,  or  partly  oral  and  partly  written, 
but  shall  be  as  nearly  uniform  in  the  knowledge  and  capacity 
which  they  shall  require  as  is  reasonably  possible.  Every  appli- 
cant shall  be  griven  and  required  to  pass  a  satisfactory  examina- 
tion in  the  canons  of  ethics  adoi)ted  by  the  American  Bar  Asso- 
ciation and  by  the  New  York  State  Bar  Association.  An 
applicant  who  has  failed  to  pass  one  examination  cannot  again 
be  examined  until  at  least  four  months  after  such  failure. 

The  State  Board  of  Law  Examiners  shall  be  paid  as  com- 
pensation, each,  the  sum  of  two  thousand  dollars  per  year,  and. 
In  addition,  such  further  sum  as  the  court  may  airect,  and-  an 
annual  sum  not  exceeding  two  thousand  dollars  per  year  shall 
be  allowed  for  necessary  disbursements  of  the  Board.  Every 
applicant  for  examination  shall  pay  to  the  examiners  a  fee  of 
fifteen  dollars,  which  shall  be  applied  upon  the  compensation  and 
allowance  above  provided,  and  any  surplus  thereafter  remaining 
shall  be  held  by  tne  treasurer  of  the  State  Board  of  Law  Exam- 
iners and  deposited  in  some  bank,  in  good  standing,  in  the  city 
of  Albany,  to  his  credit  and  subject  to  his  draft  as  such  treas- 
urer, when  approved  by  the  Chief  Judge. 

RULE  IX. 

Relief  from  excusable  mistakes. —  When  the  filing  of  a  certifi- 
cate, as  required  by  these  rules,  has  been  omitted  by  excusable 
mistake  or  without  fault,  the  court  may  order  such  filing  as  of 
the  proper  date. 

RULE  X. 

Additional  rules  by  the  Appellate  Division.— The  Justices  of 
the  Appellate  Division  in  each  department  may  adopt  for  their^ 
several  and  respective  departments  such  additional  special  rules  | 
for  ascertaining  the  moral  and  general   fitness  of  applicants  as  i 
to  such  Justices  may  seem  proper.  J, 
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General  Rules  of  Practice. 


SUPReriB  COURT  RULES. 

Adopted  in  Mnratioii  of  the  Justioci  of  the  Sapreme  Court  BMsned  to  the  AnwUftte 
iXtwod  thereof,  held  et  Albeoy,  Deoeaaber,  1896,  pomieot  to  Cooe  of  Civil  Procedure, 
eeetion  17;  ameDded  Oetobcr  M,  1889;  unvideirOotober  M,  lOM;  amended  AprU  1, 
1910. 

RiEle  1.     Application  for  admission  as  attorneys. 

Within  ten  days  after  the  first  day  of  Januarr  in  each  year, 
the  Appellate  Dirision  in  each  department  shall  appoint  a 
Committee  on  Character  and  Fitness  of  not  less  than  three  for 
the  department,  or  may  appoint  a  committee  for  each  Judicial 
District  within  the  department,  to  whom  shall  be  referred  all 
applications  for  admission  to  practice  as  attorney  and  counselor 
at  law,  such  committee  to  continue  in  otUce  until  their  successors 
are  appointed.  To  the  respective  committees  shall  be  referred 
all  applications  for  admission  to  practice,  either  upon  the  cer- 
tificate of  the  State  Board  of  Law  Examiners,  or  upon  motion 
under  Rule  2  of  the  Rules  of  the  .Court  of  Appeals  for  the 
admission  of  attorneys  and  counselors  at  law.  The  committee 
9hall  reqnire  the  attendance  before  it,  or  a  member  thereof,  of 
each  applicant,  with  the  affldavit  of  at  least  two  practicing 
attorneys^ acquainted  with  such  applicant,  residing  in  the  Jndirial 
"DlatifOl"  in  w^hich  the  applicant  resides,  that  he  is  of  such  char- 
acter and  i^eneral  fitness  as  justifies  admission  to  practice,  and  ' 
the  affldavit  must  set  forth  in  detail  the  facts  upon  which  the 
affiant's  knowledge  of  the  applicant  is  based,  and  it  shall  be  the 
duty  of  the  committee  to  examine  each  applicant,  and  the  com- 
mittee must  be  satisfied  from  such  examination,  and  other  evi- 
dence that  the  applicant  shall  produce,  that  the  applicant  has 
such  qualificationa  as  to  character  and  general  fitness  as  in  the 
opinion  of  the  committee  justify  his  admission  to  practice,  and 
no  person  shall  be  admitted  to  practice  except  npon  the  production 
of  a  certificate  from  the  committee  to  that  effect,  unless  the 
court  otherwise  orders. 

No  applicant  shall  be  entitled  to  receive  such  a  certificate 
who  is  not  able  to^speak  and  to  write  the  English  language 
intelligently,  nor  until  he  affirmatively  establishes  to  the  satis- 
faction of  the  committee  that  he  possesses  such  a  character 
as  justifies  his  admission  to  the  Bar  and  qualifies  him  to  per- 
form the  duties  of  an  attorney  and  counselor  at  law. 

An  applicant  for  admission  to  practice  as  an  attorney  and 
counselor  at  law  on  motion,  under  the  provisions  of  Rule  2  of 
the  Rules  of  the  Court  of  Appeals  for  the  admission  of  attor- 
neys and  counselors  at  law,  must  present  to  the  court  proof  that 
he  has  been  admitted  to  practice  as  an  attorney  and  counselor 
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at  law  ID  the  highest  court  of  law  in  another  state,  or  in  a 
country  whose  jurisprudence  is  based  upon  the  principles  of  the 
common  law  of  England;  a  certificate,  executed  by  the  proper 
authorities,  that  he  has  been  duly  admitted  to  practice  in  such 
state  or  country;  that  he  has  actually  remained  in  said  state  or 
country,  and  practiced  in  such  court  as  attorney  and  counselor 
at  law  for  at  least  three  years;  a  certificate  from  a  judge  of  such 
court  that  he  has  been  duly  admitted  to  practice  and  has 
actually  continuously  practiced  as  an  attorney  and  counselor  at 
law  for  a  period  of  at  least  three  years  after  he  has  been 
admitted,  specifying  the  name  of  the  place  or  places  in  which  he 
has  so  practiced  and  that  he  has  a  good  character  as  such 
attorney.  Such  certificate  must  be  duly  certified  by  the  clerk  of 
the  court  of  which  the  judge  is  a  member,  and  the  seal  of  the 
court  must  be  attached  thereto.  He  must  also  prove  that  he  is 
a  citizen  of  the  United  States  and  has  been  an  actual  resident 
of  the  State  of  New  York,  or  of  an  adjoining  state,  for  at  least 
six  months  prior  to  the  making  of  the  application,  giving  the 
place  of  his  residence  by  street  and  number,  if  such  there  be, 
and  the  length  of  time  he  has  been  such  resident.  He  shall 
also  submit  the  affidavits  of  two  persons  who  are  residents  of 
the  judicial  district  in  which  he  resides,  one  of  whom  must  be 
an  attorney  and  counselor  at  law,  that  he  is  of  such  character 
and  general  fitness  as  justifies  admission  to  practice,  and  the 
affidavit  must  set  forth  in  detail  the  facts  upon  which  the  affiant's 
knowledge  of  the  applicant  is  based.  In  all  cases  the  applicant 
must  appear  in  person  before  the  conrt  on  the  motion  for 
his  admission,  and  also  before  the  committee  on  character  and 
fitness  for  the  district  in  which  the  application  is  made.  When 
the  applicant  resides  in  an  adjoining  state,  and  a  motion  is 
mnde  to  admit  him  to  practice  in  this  state  without  actual 
residence  herein,  in  addition  to  the  foregoing  facts,  the  appli- 
cant must  prove  to  the  satisfaction  of  the  court  that  he  has 
opened  and  maintains  an  office  in  this  state  for  the  transaction 
of  law  business  therein. 

In  all  cases  the  applicant  for  admission  must  file  with  the 
clerk  of  the  Appellate  Division  of  the  proper  department  the 
papers  required  for  his  admission  as  hereinbefore  specified  prior 
to  or  at  the  time  of  the  motion  for  admission  to  practice. 
(Amended  April  1,  1910,  in  effect  Sept.  1,  1910.) 

Rule  2.     Papers^  where  filed  |  Indorsements. 

The  papers,  in  cases  pending  in  the  Appellate  Division,  shall  be 
filed  with  the  clerk  of  such  division  of  the  department  in  which 
the  case  is  pending.  In  all  other  cases  where  no  provision  is 
made  by  the  Code,  papers  in  the  Supreme  Court  shall  be  filed  in 
the  office  of  the  clerk  of  the  county  specified  in  the  complaint  as 
the  place  of  trial.  In  Surrogate's  Courts,*  in  the  office  of  Sur- 
rogate; in  other  courts  of  record,  in  the  office  of  the  respective 
clerks  thereof.  In  case  the  place  of  trial  be  changed  to  another 
county,  all  subsequent  papers  shall  be  filed  in  the  county  to  which 
such  change  is  mnde.  All  papers  served  or  filed,  must  be  indorsed 
or  subscribed  with  the  name  of  the  attorney  or  attorneys,  or  the 
name  of  the  party  if  he  appears  in  person,  and  his  or  their  office 
address,  or  place  of  business. 
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Rule  3.  Motion  papers  to  1»e  •pecilled  la  order  and  flled} 
efle«t  of  failure  to  flle|  entry  of  order. 

Whea  any  order  is  entered,  all  the  papers,  used  or  read  on 
the  motion  on  either  side,  shall  be  specified  in  the  order,  and 
shall  be  filed  with  the  clerk,  unless  already  on  file  or  otherwise 
ordered  by  the  court,  or  the  order  may  be  set  aside  as  irregular, 
with  costs.  The  clerk  shall  not  enter  such  order  unless  the 
motion  papers  are  filed,  and  unless  the  order  is  signed  by  the 
justice  presiding  at  the  court  at  which  the  motion  was  heard. 
When  an  opinion  has  been  delivered  by  the  court,  it  shall  be  filed 
with  the  order  and  shall  be  considered  a  part  of  the  record  upon 
which  the  order  was  made;  and  if  the  order  does  not  state  the 
grounds  upon  which  it  was  made,  the  opinion  may  be  considered 
to  ascertain  such  grounds. 

When  the  aflSdavits  and  papers  upon  a  non-enumerated  motion 
are  required  by  law  or  by  the  rules  of  the  court  to  be  filed, 
and  the  order  to  be  entered  in  a  county  other  than  that  in  which 
the  motion  is  made,  the  clerk  shall  deliver  to  the  party  pre- 
vailing in  the  motion,  unless  the  court  shall  otherwise  direct,  a 
certified  copy  of  the  rough  minutes,  showing  what  papers  were 
used  or  read,  together  with  the  afiAdavits  and  papers 
used  or  read  upon  such  motion,  with  a  note  of  the  decision 
thereon,  or  the  order  directed  to  be  entered,  properly  certified. 
It  shall  be  the  duty  of  the  party  to  whom  such  papers  are  de-i 
livered  to  cause  the  same  to  be  filed,  and  the  proper  order 
entered  in  the  proper  county  within  ten  days  thereafter,  or  the 
order  may  be  set  aside  as  irregular,  with  costs.  (Amended  Apr. 
1,  1910,  in  effect  Sept.  1,  1910.) 

Rale  4.  Undertalclaff  and  aflldaTlt  In  prooeedlnys  for 
Injnnetlonsy  attaclunent,  order  of  arrest  and  vrrit  to  be 
flled. 

Except  where  otherwise  expressly  provided  by  law,  it  shall  be 
the  duty  of  the  attorney  of  the  party  required  to  give  a  bond  or 
undertaking  to  forthwith  file  the  same  with  the  proper  clerk;  and 
in  case  such  bonds  and  undertakings  shall  not  be  so  filed,  any 
party  to  the  action  or  special  proceeding,  or  other  persons  inter- 
ested, shall  be  at  liberty  to  move  the  court  to  vacate  the  pro- 
ceedings or  order  as  if  no  bond  or  undertaking  had  been  given. 
It  shall  also  be  the  duty  of  the  attorney  to  file  the  petition  or 
affidavit  upon  which  an  injunction,  attachment,  order  of  arrest, 
or  writ,  has  been  granted  within  ten  days  after  the  same  shall 
have  been  served.  In  cdse  of  a  failure  so  to  file  such  petition  or 
affidavit,  the  opposing  party  may  move  to  vacate  the  order,  war- 
rant or  writ,  and  the  same  shall  be  vacated  by  the  court  or  judge 
granting  the  same,  unless  for  proper  cause  shown  time  to  file  the 
same  shiall  be  extended* 

« 

Rvle  5.     SvretleSf  Jnstlfloatlon  of  bonds  to  be  acknowl« 


Whenever  a  Justice  or  other  officer  approves  of  the  security  to 
be  given  in  any  case,  or  reports  upon  its  sufficiency,  it  shall  be 
his  duty  to  require  personal  sureties  to  justify,  or,  if  the  security 
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offered  is  Lj'  way  of  mortgage  on  real  estate,  to  roqnire  proof  of 
the  value  of  such  real  estate.  And  all  bonds  and  undertakings, 
and  other  securities  in  writing,  shall  be  duly  proved  or  acknowl- 
edged in  like  manner  as  deeds  of  real  estate,  before  the  same 
shall  be  received  or  filed. 

In  no  case  shall  an  attorney  or  counselor  be  surety  on  any 
undertaking  or  bond  required  by  law,  or  by  these  rules,  or  by  any 
order  of  a  court  or  judge,  in  any  action  or  proceeding,  or  be  bail 
in  any  civil  or  criminal  case,  or  proceeding. 

Rule  6*    SherllTs  vetorn,  bo'vr  compelled. 

At  any  time  after  the  day  when  it  is  the  duly  of  the  sheriff,  or 
other  officer,  to  return,  deliver,  or  file  any  process  or  other  paper, 
by  the  provisions  of  the  Code  of  Civil  Procedure,  or  by  these 
rules  of  the  courts,  any  party  entitled  to  have  such  act  done,  ex- 
cept where  otherwise  provided  by  law,  may  serve  on  the  officer  a 
notice  to  return,  deliver,  or  file  such  process,  or  other  paper  as 
the  case  may  be,  within  ten  days,  or  show  cause,  at  a  Special 
Term  to  be  designated  In  said  notice,  why  an  attachment  should 
not  issue  against  him« 

Rule  7.    Books  to  be  kept  by  clerk  of  courts* 

The  clerk  of  the  Appellate  Division  in  each  department  shall 
keep: 

1.  A  book,  properly  indexed,  in  which  shall  be  entered  the  title 
of  all  actions  and  proceedings  which  are  pending  in  that  court, 
and  all  actions  or  special  proceedings  commenced  in  the  Appellate 
Division  with  entries  under  each,  showing  the  proceedings  taken 
therein  and  the  final  disposition  thereof. 

2.  A  minute  book,  showing  the  proceedings  of  the  court  from 
day  to  day. 

3.  A  remittitur  book,  containing  the  final  order  made  upon  the 
decision  of  each  case,  a  certified  copy  of  which  shall  be  trans- 
mitted to  the  proper  clerk  as  required  by  the  Code  of  Civil 
Procedure, 

4.  A  book,  properly  indexed,  in  which  shall  be  recorded  at  large 
all  bonds  or  undertakings  filed  in  his  office,  with  a  statement  of 
the  action  or  special  proceeding  in  which  it  is  given,  and  a  state- 
ment of  any  disposition  or  ord^r  made  of  or  concerning  it. 

5.  A  book,  properly  indexed,  which  shall  contain  the  name 
of  each  attorney  admitted  to  practice,  with  the  date  of  his  ad- 
mission, and  a  book,  properly  indexed,  which  shall  contain  the 
name  of  each  person  who  has  been  refused  admission  or  who 
has  been  disbarred  or  otherwise  disciplined  or  censured  by  the 
court.  The  clerk  of  each  department  shall  transmit  to  the  clerk 
of  the  Court  of  Appeals  and  to  the  clerks  of  the  other  depart- 
ments the  names  of  all  attorneys  who  have  been  admitted  to 
practice,  the  names  of  all  applicanta  who  have  been  refused 
admission,  and  the  names  of  all  attorneys  who  have  been  dia* 
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barred,  disciplined  or  censured  by  the  conrt.  The  clerk  of  each  . 
department  is  directed  to  enter  in  the  proper  book  the  name  of 
each  attorney  who  has  been  admitted  to  practice,  with  date  of 
his  admission,  and  the  name  of  each  person  who  has  been  re> 
fused  admission  or  has  been  disciplined,  with  the  date  of  such 
refusal  of  admission  or  discipline,  received  from  the  other  de- 
partments of  the  state,  togeither  with  the  date  when  and  de> 
partment  wherein  the  order  was  made.  (Subd.  added  Apr.  1, 
1910,  in  effect  Sept.  1,  19ia) 

The  clerks  of  the  other  courts  shall  keep  in  their  respective 
offices,  in  addition  to  the  ''Judgment  book"  required  to  be  kept 
by  the  Code  of  Civil  Procedure: 

1.  A  book,  properly  Indexed,  in  which  shall  be  entered  the  title 
of  all  civil  actions  and  special  proceedings,  with  proper  entries 
under  each  denoting  the  papers  filed  and  the  orders  made  and 
the  steps  taken  therein,  with  the  dates  of  the  several  proceedings. 

2.  A  book  in  which  shall  be  entered  at  large  each  bond  and 
undertaking  filed  in  his  office,  with  a  statement  showing  when 
filed  and  a  statement  of  any  disposition  or  order  made  of  or 
concerning  It. 

3.  Such  other  books,  properly  indexed,  as  may  be  necessary  to 
enter  the  minutes  of  the  court,  docket  judgments,  enter  orders 
and  all  other  necessary  matters  and  proceedings,  and  such  other 
books  as  the  Appellate  Division  in  each  department  shall  direct. 

R«le  8«     Jndgwn^^tBy  enter! ncr  and  docketing  of. 

Judgments  shall  only  be  entered,  or  docketed,  in  the  offices  of 
the  clerks  of  the  courts  of  this  State,  within  the  hours  during 
which,  by  law,  they  are  required  to  keep  open  their  respective 
offices  for  the  transaction  of  business,  and  at  no  other  time. 

Rule  9.     Entry  of  appearance. 

(Repealed  Apr.  1,  1010,  in  effect  Sept.  1,  1910,) 

R«le  lO.    Change  of  attorney** 

An  attorney  may  be  changed  by  consent  of  the  party  and  his 
attorney,  or  upon  application  of  the  client  upon  cause  shown  and 
upon  such  terms  as  shall  be  just,  by  the  order  of  the  court  or  a 
Judge  thereof,  and  not  otherwise. 

Rnle  11*     Avreementa  between  parties  or  attorneys  to  be 
in  mrritlnv. 

No  private  agreement  or  consent  between  the  parties  or  their 
attorneys,  In  respect  to  the  proceedings  in  a  cause,  shall  be  bind- 
ing, unless  the  same  shall  have  been  reduced  to  the  form  of  an 
order  by  consent,  and  entered,  or  unless  the  evidence  thereof  shall 
be  in  writing,  subscribed  by  the  party  against  whom  the  same 
shall  be  alleged,  or  by  his  attorney  or  counsel. 
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Rvlc  12.    Consents  to  payment  of  money  ont  of  ooort. 

All  consents  providing  for  the  payment  of  money  out  of  court 
8hail  be  acknowledged  before  an  officer  authorized  to  take  the 
acknowledgment  of  deeds,  accompanied  with  proof  of  the  identity 
of  the  applicant  from  some  person  other  than  the  applicant,  be« 
fore  any  order  is  granted  thereon. 

« 

Rnle  13.    Ordem  of  arrest,  injnnetlon  or  attaeliBient. 

Every  order  of  arrest,  as  well  as  every  injunction  or  attach- 
ment, shall  briefly  state  the  grounds  on  which  it  is  granted. 

Rnle  14.    DIsooTery  of  books,  papers  and  doonments. 

Applications  may  be  made  in  the  manner  provided  by  law  to 
compel  the  production  and  discovery  or  inspection  with  copy  of 
books,  papers  and  documents  relating  to  the  merits  of  any  civil 
action  pending  in  court  or  of  any  defense  of  such  action,  in  the 
following  cases: 

1.  By  the  plaintiff,  to  compel  the  discovery  of  books,  papers  or 
documents  in  the  possession  or  under  the  control  of  the  defendant, 
which  may  be  necessary  to  enable  the  plaintiff  to  frame  his  com- 
plaint or  to  answer  any  pleading  of  the  defendant 

2.  By  the  defendant,  to  compel  the  like  discovery  of  books, 
papers  or  documents  in  the  possession  or  under  the  control  of  the 
plaintiffs,  which  may  be  necessary  to  enable  the  defendant  to 
answer  any  pleading  of  the  plaintiffs. 

3.  Either  party  may  be  compelled  to  make  discovery  of  any 
book,  document,  record,  article  or  property  in  his  possession  or 
under  his  control,  or  in  the  possession  of  his  agent  or  attorney, 
upon  its  appearing  to  the  satisfaction  of  the  court  that  such  book, 
document,  record,  article  or  property  is  material  to  the  decision 
of  the  action  or  special  proceeding,  or  some  motion  or  application 
therein,  or  is  competent  evidence  in  the  case,  or  an  inspection 
thereof  is  necessary  to  enable  a  party  to  prepare  for  trial. 

Rnle  15.    Form  of  application  for  discovery  of  books. 

The  moving  papers  upon  the  application  for  such  discovery  or 
inspection  shall  state  the  facts  and  circumstances  on  which  the 
same  is  claimed,  and  shall  be  verified  by  affidavit  stating  that 
the  books,  papers,  articles,  property,  and  documents  whereof  dis- 
covery or  inspection  is  sought  are  not  in  the  possession  or  under 
the  control  of  the  party  applying  therefor,  but  are  in  the  posses- 
sion or  under  the  control  of  the  party  against  whom  discovery  is 
sought  or  his  agent  or  attorney.  The  party  applying  shall  show 
to  the  satisfaction  of  the  court  or  judge  the  materiality  and 
necessity  of  the  discovery  or  inspection  sought,  the  particular  in- 
formation which  he  requires,  and  in  the  case  of  books  and  papers, 
that  there  are  entries  therein  as  to  the  matter  of  which  he  seeks 
a  discovery  or  inspection. 

Rnle  16.    Contents  of  order t  stay  of  proceedlngrs. 

The  order  for  granting  the  application  shall  specify  the  mode 
in  which  the  discovery  or  inspection  is  to  be  made,  which  may 
be  either  by  requiring  the  party  to  deliver  sworn  copies  of  the 
matters  to  be  discovered,  or  to  allow  an  inspection  with  copy,  or 
by  requiring  him  to  produce  and  deposit  the  same  with  the  clerk, 
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vnleifl  otherwise  directed  in  the  order.  The  order  ehaU  also 
specify  the  time  within  which  the  discoyery  or  inspection  is  to  be 
made,  and  when  papers,  articles  or  property  are  required  to  be 
deposited  or  inspected,  the  order  shall  specify  the  time  the  de- 
posit or  the  opportunity  for  inspection  shall  continue. 

The  court  or  judge  may  direct  that  the  order  directing  the  dis- 
coTery  or  inspection  shall  operate  as  a  stay  of  all  other  proceed- 
ings in  the  cause,  either  in  whole  or  in  part,  until  such  order  shall 
hare  been  complied  with  or  vacated.  (As  amended  October  24, 
1889.) 

Rule  17.  Applfeatfon  for  a  Mnbpoena  to  compel  the  at* 
tendanee  of  a  -witness  to  obtain  testimony  nnaer  deposi- 
tions taken  -vrltbln  the  State  for  nse  -without  the  State, 
id  proeeedlnffs  thereon. 


The  petition  prescribed  by  section  915  of  the  Code  of  Civil 
Procedure  must  state  generally  the  nature  of  the  action  or  pro- 
ceeding in  which  the  testimony  is  sought  to  be  taken,  and  that 
the  testimony  of  a  witness  is  material  to  the  issues  presented  in 
such  action  or  proceeding,  and  shall  set  forth  the  substance  of, 
or  hare  annexed  thereto,  a  copy  of,  the  commission,  order,  notice, 
consent  or  other  authority  under  which  the  deposition  is  taken. 
In  case  of  an  application  for  a  subpoena  to  compel  the  production 
of  books  or  papers,  the  petition  shall  specify  the  particular  books 
or  papers  the  production  of  which  Is  sought,  and  show  that  such 
books  or  papers  are  in  the  possession  of  or  under  the  control  of 
the  witness  and  are  material  upon  the  issues  presented  in  the 
action  or  special  proceeding  in  which  the  deposition  of  the  witness 
is  sought  to  be  taken.  Unless  the  court  or  Judge  is  satisfied  that 
the  application  is  made  in  good  faith  to  obtain  testimony  within 
sections  914  and  915  of  the  Code  of  Civil  Procedure,  he  shall 
deny  the  application.  Where  the  subpoena  directs  the  produc- 
tion of  books  or  papers,  it  shall  specify  the  particular  books  or 
papers  to  be  produced,  and  shall  specify  whether  the  witness  is 
required  to  deliver  sworn  copies  of  such  books  or  papers  to  the 
commissioner,  or  to  produce  the  original  thereof  and  deposit  the 
same  with  the  commissioner.  This  subpoena  must  be  served  upon 
the  witness  at  least  two  days,  or  in  case  of  a  subpoena  requiring 
the  production  of  books  or  papers,  at  least  five  days  before  the 
day  on  which  the  witness  shall  be  commanded  to  appear.  A  party 
to  an  action  or  proceeding  in  which  a  deposition  is  sought  to  be 
taken,  or  a  witness  subpoenaed  to  attend  and  give  his  deposition 
may  apply  to  the  court  to  vacate  or  modify  such  subpoena. 

Upon  proof  by  affidavit  that  a  person  to  whom  a  subpoena  was 
issued  has  failed  or  refused  to  obey  such  subpoena;  to  be  duly 
sworn  or  affirmed;  to  testify  or  answer  a  question  or  questions 
propounded  to  him;  to  produce  a  book  or  paper  which  he  has  been 
subiioenaed  to  produce,  or  to  subscribe  to  his  deposition  when 
correctly  taken  down,  a  Justice  of  the  Supreme  Court  or  a  County 
Judge  shall  grant  an  order  requiring  such  person  to  show  cause 
before  the  Supreme  Court,  at  a  time  and  place  specified,  why  he 
should  not  appear;  be  sworn  or  affirmed;  testify;  answoi;  a  ques- 
tion or  questions  propounded;  produce  a  book  or  paper;  or  sub- 
scribe to  his  deposition,  as  the  case  may  be.  Such  affidavit  shall 
also  set  forth  the  nature  of  the  action  or  special  proceeding  in 
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which  the  testimony  is  sought  to  be  taken,  and  a  copy  of  the 
pleadings  or  other, papers  defining  the  issues  in  such  action  or 
special  proceeding,  or  the  facts  to  be  prored  therein.  Upon 
the  return  of  such  order  to  show  cause,  the  Supreme  Court  shall 
upon  such  affidayit  and  upon  the  original  petition,  and  upon  such 
other  facts  as  shall  appear,  determine  whether  such  person  should 
be  required  to  appear;  be  sworn  or  affirmed;  testify;  answer  the 
question  or  questions  propounded;  produce  the  book  or  paper,  or 
subscribe  to  his  deposition,  as  the  case  may  be,  and  may  prescribe 
such  terms  and  conditions  as  shall  seem  proper.  Upon  proof  of 
a  failure  or  refusal  on  the  part  of  any  person  to  comply  with  any 
order  of  the  court  made  upon  such  determination^  the  court  or 
judge  shall  make  an  order  requiring  such  a  person  to  show  cause 
before  it  or  him  at  a  time  and  place  therein  specified,  why  sock 
person  should  not  be  punished  for  the  offense  as  for  a  contempt. 
Upon  the  return  of  the  order  to  show  cause  the  questions  which 
arise  must  be  determined  as  upon  a  motion.  If  such  failure  or 
refusal  is  established  to  the  satisfaction  of  the  court  or  judge 
before  whom  the  order  to  show  cause  is  made  returnable,  the 
court  or  judge  shall  enforce  the  order  and  prescribe  the  punish- 
ment as  in  the  case  of  a  recalcitrant  witness  in  the  Supreme 
Court.    (As  amended  October  24,  1899.) 

Rvle  18.  Proof  of  service  of  svi»i»oiis  by  peraonn  otker 
tlian  nherllli  In  divoree  eases. 

Where  personal  service  of  the  summons  and  of  the  complaint, 
or  notice,  if  any  accompany  the  same,  shall  be  made  by  any 
other  person  than  the  sheriff,  it  shall  be  necessary  for  such  person 
to  state  in  his  affldarit  of  service  his  age.  or  that  he  is  more  than 
twenty-one  years  of  age;  when  and  at  wnat  particular  place,  and 
in  what  manner  he  served  the  same;  and  that  he  knew  the  person 
served  to  be  the  person  mentioned  and  described  in  the  summons 
as  defendant  therein,  and  also  to  state  in  his  affidavit  that  he 
left  with  defendant  such  copy,  as  well  as  delivered  it  to  him.  No 
such  service  shall  be  made  by  any  person  who  is  less  than  eighteen 
years  of  age. 

In  actions  for  divorce,  or  to  annul  a  marriage,  or  for  separate 
maintenance,  the  affidavit,  in  addition  to  the  above  requirements, 
shall  state  what  knowledge  the  affiant  had  of  the  person  served 
being  the  defendant  and  proper  person  to  be  served,  and  how  he 
acquired  such  knowledge.  The  court  may  require  the  affiant  to 
appear  In  court  and  be  examined  in  respect  thereto,  and  when 
service  has  been  made  by  the  sheriff,  the  court  must  require  the 
officer  who  made  the  service  to  appear  and  be  examined  In  like 
manner,  unless  there  shall  be  presented  with  the  certificate  of 
service  the  affidavit  of  such  officer,  that  he  knew  the  person 
served  to  be  the  same  person  named  as  defendant  in  the  summons, 
and  shall  also  state  the  source  of  his  knowledge. 

Rule  10.    Pleadlnirs,  <o  be  folfoed. 

Every  pleading,  deposition,  affidavit,  case,  bill,  exceptions,  re- 
port, paper,  order  or  judgment  exceeding  two  folios  in  length, 
shall  be  distinctly  numbered  and  marked  at  each  folio  in  the 
margin  thereof,  and  all  copies  either  for  the  parties  or  the  court 
shall  be  numbered  or  marked  in  the  margin,  so  ns  to  conform  to 
the  original  draft  or  entry  and  to  each  other,  and  shall  be  !n- 


GBNBBAL  RULES  OF  PRACTICE.      Rules  20,  21 

dorsed  with  the  title  of  the  came.  All  the  pleadings  and  other 
prooeedingra  and  copies  thereof  shall  be  fairly  and  legibly  written 
or  printed,  and  if  not  so  written  or  printed  and  folioed  and  In- 
dorsed as  aforesaid,  the  clerk  shall  not  file  the  same,  nor  will  the 
court  hear  any  motion  or  application  founded  thereon. 

All  pleadings  and  other  papers  in  an  action  or  special  proceed- 
ing served  on  a  party  or  an  attorney,  or  filed  with  the  clerk  of  the 
court,  nkust  comply  with  section  796  of  the  Code  of  Civil  Pro- 
cednre  and  mnst  be  written  or  printed  in  black  characters;  and 
BO  clerk  of  the  court  shall  file  or  enter  the  same  in  his  office  nn- 
less  it  complies  with  this  rule.  The  party  upon  whom  the  paper 
is  served  shall  be  deemed  to  have  waived  the  objection  for  non- 
compliance with  this  rule  unless  within  twenty-four  hours  after 
the  rec^pt  thereof  he  returns  such  papers  to  the  party  serving  the 
same  with  a  statement  of  the  particular  objection  to  its  receipt; 
but  this  waiver  shall  not  apply  to  papers  required  to  be  filed  or 
deiirered  to  the  court. 

It  shall  be  the  duty  of  the  attorney  by  whom  the  copy  plead- 
ings shall  be  furnished  for  the  use  of  a  court  on  trial,  to  plainly 
designate  on  each  pleading  the  part  or  parts  thereof  claimed  to  be 
admitted  or  controverted  by  the  succeeding  pleadings.  (As 
amended  October  24,  1899.) 

Rule  90.    Senrfee  and  settlement  of  Interroiratorles. 

Interrogatories  to  be  annexed  to  a  commission  issued  under  arti- 
cle second  of  title  three,  chapter  nine,  of  the  Code  of  Civil  Proced- 
ure shall  be  served  within  ten  days  after  the  entry  of  the  order,  al- 
lowing the  commission.  Cross-interrogatoriea  shall  be  served 
within  ten  days  after  the  service  of  the  interrogatories,  unless  a 
different  time  is  fixed  therefor  by  the  order  allowing  the  commis- 
sion. In  ease  a  party  shall  fail  to  serve  snch  cross-interrogatories 
within  the  time  limited  therefor,  he  shall  be  deemed  to  have  waived 
his  right  to  propound  cross-interrogatories  to  the  witness  to  be  ex- 
amined under  the  commission.  Either  party  may.  within  two 
days  after  the  service  of  the  cross-interrogatories  or  within  two 
days  after  the  time  to  serve  cross-interrogatories  has  expired, 
serve  upon  the  opposing  party  a  notice  of  settlement  of  the  in- 
terrogatories and  crofes-interrogatories  before  a  Justice  of  the 
court  or  County  Judge.  The  time  at  which  snch  interrogatories 
or  cross-intei rogatories  shall  be  noticed  for  settlement  shall  be  not 
less  than  two  nor  more  than  ten  days  after  the  service  of  the 
notice.  If  neither  party  serves  such  a  notice  within  the  time 
limited  therefor,  the  interrogatories  and  cross-interrogatories  are 
to  be  deemed  settled  as  served  and  shall  be  so  allowed  without 
notice.     (As  amended  October  24,  1899.) 

R«l«  81.     Tfo«-elitiiiii«rate4  motions f  noticing  of. 

Non-enumerated  motions,  in  the  Supreme  Court,  except  in  the 
first  and  second  districts,  and  motions  noticed  to  be  heard  in  Eric 
county,  shall  be  noticed  for*the  first  day  of  the  term  or  sitting  of 
the  court,  accompanied  with  copies  of  the  afiidavits  and  papers 
on  which  the  same  shall  be  made,  and  the  notice  shall  not  be  for 
a  later  day,  unless  snfiicient  cause  be  shown  (and  contained  in  the 
affidavits  served),  for  not  giving  notice  for  the  first  day.  In  other 
courts  such  motions  may  be  made  on  any  day  designed  by  the 
Judges  tnereof.  In  the  Appellate  Division  such  motions  may  be 
noticed  for  any  motion  day  in  the  term. 
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Rvle  222.      Motions  to  ■trilce  ovt  Irrelevant  n&atteri  no* 
tice  of. 

Motions  to  strike  oat  of  any  pleading  matter  alleged  to  be 
irrelevant,  redundant  or  scandalous,  and  motions  to  correct  a 
pleading  on  the  ground  of  its  being  "  so  indefinite  or  uncertain 
that  the  precise  meaning  or  application  is  not  apparent/'  must 
be  noticed  before  demurring  or  answering  the  pleading  and  within, 
twenty  days  from  the  service  thereof.  The  time  to  malce  such 
motion  shall  not  be  extended  unless  notice  of  an  application  for 
such  extension,  stating  the  time  and  place  thereof,  of  at  least  two 
days  shall  be  given  to  the  adverse  party. 

Rnle  88«    Affldnirlta  of  merits. 

All  motions  for  relief  to  which  a  party  is  not  entitled  as 
matter  of  ri^ht  shall  be  made  upon  papers  showing  merits,  and 
the  good  faith  of  the  prosecution  or  defense,  which  may  be 
shown  by  any  proof  that  shall  satisfy  the  court.  (Amended  Apr. 
^;  1910,  in  effect  Sept.  1,  1910.) 

\  Rnle  24.     Affidavit  for  order  extending  ttu&e* 

0 

No  order  extending  a  defendant's  time  to  answer  or  demur, 
or  the  plaintiff's  time  to  repl^^  to  a  counterclaim,  shall  be 
granted,  unless  the  party  applying  for  such  order  presents  to 
the  judge  to  whom  the  application  is  made  an  affidavit  of  the 
attorney  or  counsel  retained  to  defend  the  action  that  from  the 
statement  of  the  case  made  to  him  by  the  defendant  he  verily 
believes  that  the  defendant  has  a  good  and  substantial  defense 
upon  the  merits  to  the  cause  of  action  set  forth  in  the  com- 
plaint, or  to  some  part  thereof,  or  an  affidavit  of  the  attorney 
or  counsel  for  the  plaintiff,  that  from  the  statement  of  the  case 
made  to  him  by  the  plaintiff  he  verily  believes  that  the  plaintiff 
has  a  good  and  substantial  defense  upon  the  merits  to  the 
cause  of  action  set  forth  as  a  counterclaim,  or  to  some  part 
thereof,  as  the  case  may  be.  The  affidavit  snail  also  state  the 
cause  of  action  and  the  relief  demanded  in  the  complaint  and, 
where  a  counterclaim  has  been  interposed,  the  cause  of  action 
alleged  as  a  counterclaim  and  the  relief  demanded  in  the  answer; 
and  whether  any  and  what  extension  or  extensions  of  time  to 
answer,  demur  or  reply  by  stipulation  or  order  have  been 
granted. 

When  the  time  to  serve  any  pleading  has  been  extended  by 
stipulation  or  order  for  twenty  days,  no  further  time  shall  be 
granted  bv  order^  except  upon  two  days'  notice  to  the  adverse 
party  of  the  application  for  such  order.  (Amended  Apr.  L  1910. 
in  effect  Sept.  1,  1910.) 


Rnle  25.  Ex  parte  appltcsatlom  to  eontftln  atiitement  »■  to 
prevlons  application. 

Whenever  application  is  made  ex  parte  on  affidavit  to  a  Judge 
or  court  for  an  order,  the  affidavit  shall  state  whether  any  pre- 
vious application  has  been  made  for  such  order,  and,  if  made,  to 
what  court  or  Judge,  and  what  order  or  decision  was  made 
thereon,  and  what  new  facts,  if  any,  are  claimed  to  be  shown. 
For  failure  to  comply  with  this  rule,  any  order  made  on  such  ap- 
plication may  be  revoked  or  set  aside.  This  rule  shall  apply  to 
proceedings  supplementary  to  execution,  and  to  every  application 
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for  an  order  or  jadsrment  made  in  any  action  or  special  pro- 
ceeding, 

R«le  26«     Application  for  Jvdsment  on  failure  to  ans'vrer. 

When  the  plaintiff  in  an  action  in  the  Supreme  Court  is  enti- 
tled to  judgment  upon  the  failure  of  the  defendant  to  answer  the 
complaint,  and  the  relief  demanded  requires  application  to  be 
made  to  the  court,  such  application  may  be  made  at  any  Special 
Term  in  the  district  embracing  the  county  in  which  the  action 
is  triable,  or,  except  in  the  first  district,  in  an  adjoining  county; 
such  application,  except  in  the  first  judicial  district,  may  also  be 
made  at  a  Trial  Term  in  the  county  in  which  the  action  is  triable. 
When  a  reference  or  writ  of  inquiry  shall  be  ordered  the  same 
shall  be  executed  In  the  county  in  which  the  action  is  triable, 
unless  the  court  shall  otherwise  order.  In  the  first  judicial  dis- 
trict, every  motion  or  application  for  an  order  or  judgment  where 
notice  is  necessary,  must  be  made  to  the  Special  Term  for  the 
hearing  of  motions,  and  where  notice  is  not  necessary,  to  the 
Special  Term  for  the  transaction  of  ex  parte  business,  except 
where  other  provision  is  expressly  made  by  law,  or  the  general 
or  special  rules  of  practice.  In  the  county  of  Kings  all 
such  applications  shall  be  made  at  the  Special  Term  for  the  hear- 
ing of  motions.  Any  order  or  judgment  granted  in  violation  of 
this  provision  shall  be  vacated  by  the  Special  Term,  at  which  the 
application  should  have  been  made,  or  by  the  Appellate  Division 
of  the  Supreme  Court;  and  no  order  or  judgment  granted  in 
violation  of  this  rule  shall  be  entered  by  the  clerk. 

Rnle  27.     Orders  grmnted  on  petition*,  contents  may  be 
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Orders  granted  on  petitions,  or  relating  thereto,  shall  refer  to 
SQch  petitions  by  the  names  and  descriptions  of  the  petitioners 
and  the  date  of  the  petitions,  if  the  same  be  dated,  without  re- 
citing or  setting  forth  the  tenor  or  substance  thereof  unneces- 
sarily. Any  order  or  judgment  directing  the  payment  of  money, 
or  affecting  the  title  to  property,  if  founded  on  petition,  where 
no  complaint  is  filed,  may,  at  the  request  of  any  party  interested, 
be  enrolled  and  docketed,  as  other  judgments. 

Rale  28.     In^neata,  vrlien  taken* 

(Reifealed  Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 

Rnle  29.     Opening  of  oonnaely  examination  of  witnesses 
and  snn&mlnv  np« 

In  the  trial  of  civil  causes,  unless  the  justice  presiding  or  the 
referee  shall  otherwise  direct,  each  party  shall  open  his  case 
before  any  evidence  is  introduced,  and,  except  by  special  per- 
mission jof  the  court,  no  other  opening  by  either  party  shall  there- 
after be  permitted. 

On  the  trial  of  issues  of  fact,  one  counsel  only  on  each  side 
shall  examine  or  cross-examine  a  witness,  who  shall  not  repeat 
the  answer  or  answers  of  such  witness  at  the  time  he  shall  be 
under  examination.  One  counsel  only  on  each  side  shall  sum  up 
the  cause,  and  he  shall  not  occupy  more  than  one  hour,  and 
the  testimony,  if  taken  down  in  writing,  shall  be  written  by  some 
person  other  than  the  examining  counsel;  but  the  judge  who  holds 
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Rules  30,  31     GENERAL  RULES  OF  PRACTICE. 

the   court  may   otherwise  order,   or  dispeuse   witti  thiti  require- 
ment. 

While  addressing  the  court,  examining  witnesses  or  summingr 
up.  counsel  shall  stand.  (Amended  Apr.  1,  1910,  in  effect  Sept. 
1,  1910.) 

Rule  80«  'Jfon-snlt  before  referee  |  referee's  report! 
tentlinony  In  referenceii  other  than  for  trial  of  insaeii)  ex- 
cept Ions,  -when  filed* 

On  a  hearing  before  a  referee  or  referees,  the  plaintiff  may 
submit  to  a  non-suit  or  dismissal  of  bus  complaint,  or  may  be 
non-suited,  or  his  complaint  may  be  dismissed,  in  like  manner 
as  upon  a  trial,  at  any  time  before  the  cause  has  been  finally 
submitted  to  a  referee  or  the  referees  for  their  decision;  ia 
which  case  the  refertn?  or  referees  shall  report  according  to  the 
fart,  and  judgment  may  thereupon  be  perfected  by  the  defendant. 

In  references  ofher  than  for  the  trial  of  the  issues  in  an  action, 
or  for  computing  the  amount  due  iu  foreclosure  cases,  the  testi- 
mony of  the  witnesses  shall  be  signed  by  them;  the  report  of 
the  referee  shall  bo  filed  with  the  testimony,  and  a  note  of  the 
day  of  the  filing  shall  be  entered  by  the  clerk  in  the  proper 
book,  under  the  title  of  the  cause  or  proceeding.  At  any^  time 
after  the  report  is  filed  either  party  may  bring  on  the  action  or 
proceeding  at  Special  Term  on  notice  to  the  parties  interested 
therein.     (Amended  Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 

Rnle  31.  Motion  for  nevr  trial,  where  made;  case  or 
exceptlonsy  -v^hen  necemiary. 

When  an  order  grants  or  refuses  a  new  trial,  except  on  the 
exceptions  taken  during  the  trial,  it  shall  specify  the  grounds 
upon  which  the  motion  was  made  and  the  ground  or  grounds  upon 
which  it  was  granted.  In  all  actions  where  either  party  ia 
entitled  to  have  an  issue  or  issues  of  fact  settled  for  trial  by 
a  jury,  either  as  a  matter  of  right  or  by  leave  of  the  court  if 
either  party  desires  such  a  trial,  the  party  must  within  twenty 
days  after  issue  joined,  give  notice  of  motion  that  all  the  issues 
or  one  or  more  specific  issues  be  so  tried.  If  such  motion  is  not 
made  within  such  time,  the  right  to  a  trial  by  jurv  is  waived. 
With  the  notice  of  motion  shall  be  served  a  copy  of  tne  questions 
of  fact  proposed  to  bo  submitted  to  the  jury  for  trial,  in  proper 
form  to  be  incorporated  in  the  order;  and  the  court  or  judge  may 
settle  the  issues,  or  may  refer  it  to  a  referee  to  settle  them. 
Such  issues  must  be  settled  in  the  form  prescribed  in  sections 
82.'?  and  070  of  the  Code  of  Civil  Procedure. 

When  any  specific  question  of  fact  involved  In  an  action  or 
any  question  of  fact  not  put  in  issue,  is  ordered  to  be  tried  by 
a  jury,  as  a  substitute  for  a  feigned  issue,  and  has  been  tried, 
or  a  reference  other  than  of  the  whole  issue  has  been  ordered 
under  the  Code,  and  a  trial  had,  if  either  party  sha'll.  desire 
to  apply  for  a  new  trial,  on  the  ground  of  any  error  of  the 
judge  or  referee,  or  on  the  ground  that  the  verdict  or  report 
is  against  evidence  (except  when  the  judge  directs  such  motion 
to  be  made  upon  his  minutes  at  the  same  term  of  the  court  at 
which  the  issues  are  tried),  a  case  or  exceptions  shall  be  made, 
or  a  case  containing  exceptions,  as  may  be  required;  which  case 
or  exceptions  must  be  served  and  settled  iu  the  manner  pre- 
scribed   by    the    rules    of    court    for    the    settlement    of    cases 
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GENERAL  RULES  OF  PRACTICE,     Rul«  82 

and  exceptio^s  in  other  oases.  Such  motions  must  be  made,  in 
the  first  instance,  at  Special  Term.  (Amended  Apr.  1,  1910, 
in  effect  Sept.  1,  1910.) 

Rale  32.  Caaca^  ezeep-tloiuiy  ^vrken  served |  amendmemtsi 
■ettlement,  ete« 

^lieneTer  it  shall  be  necessary  to  make  a  case,  or  a  case  and 
exceptions,  or  a  ^se  containing  exceptions,  the  same  shall  be 
made,  and  a  copy  ^thereof  served  on  the  opposite  party  within 
the  following  times: 

If  the  trial  was  before  the  court  or  referee,  including  trials 
by  a  jury  of  one  or  more  specific  questions  of  fact  in  an  action 
triable  by  the  court,  within  thirty  days  after  service  of  a  copy 
of  the  decision  or  report  and  of  written  notice  of  the  entry  of 
the  judgment  thereon. 

In  the  Surrogate's  Court,  within  thirty  days  after  service  of  a 
copy  of  the  decree  or  order  and  notice  of  the  entry  thereof. 

If  the  trial  were  before  a  jury  within  thirty  days  after  notice 
of  the  decision  of  a  motion  for  a  new  trial,  if  such  motion  be 
made  and  be  not  decided  at  the  time  of  the  trial,  or  within  thirty 
days  after  service  of  a  copy  of  the  judgment  aud  notice  of  its 
entry. 

The  party  served  may,  within  ten  days  thereafter,  propose 
sTnendtnents  thereto,  and  serve  a  copy  on  the  party  proposing  a 
case  or  exceptions,  who  may  then,  within  four  days  thereafter, 
serve  the  opposite  party  with  a  notice  that  the  case  or  exceptions 
with  the  proposed  amendments  will  bo  submitted  for  settlement 
at  a  time  and  place  to  be  specified  In  the  notice,  to  the  judge  or 
referee  before  whom  the  cause  was  tried. 

Whenever  amendments  are  proposed  to  a  case  or  exceptions, 
the  party  proposing  such  case  or  exceptions  shall,  before  sub- 
mitting the  same  to  the  judge  or  referee  for  settlement,  mark 
upon  the  several  amendments  his  allowance  or  disallowance 
thereof,  and  shall  also  plainly  mark  thereon  and  upon  the 
stenographer's  minutes  the  parts  to  which  the  proposed  amend- 
ments are  applicable,  together  with  the  number  of  the  amend- 
ment. If  the  party  proposing  the  amendments  claims  that  the 
case  should  be  made  to  conform  to  the  minutes  of  the  stenog- 
rapher he  must  refer  at  the  end  of  each  amendment  to  the  proper 
page  of  such  minutes.  The  judge  or  referee  shall  thereupon 
correct  and  settle  the  case.  The  time  for  settling  the  case  must 
be  specified  in  the  notice,  and  It  shall  not  be  less  than  four  nor 
more  than  ten  days  after  the  service  of  such  notice.  The  lines 
of  the  case  shall  be  so  numbered  that  each  copy  shall  correspond. 
The  surrogate,  on  appeal  from  his  court,  may  by  order  allow 
further  time  for  the  doing  of  any  of  the  acts  above  provided  to 
be  done  on  such  appeals. 

Canes  reserved  for  argument  and  special  verdicts  shall  be 
settled  in  the  same  manner.  The  parties  may  agree  on  the  facts 
proven  to  be  inserted  in  the  case,  instead  of  the  testimony  on  the 
approval  of  the  judge. 

No  order  extending  the  time  to  serve  a  case,  or  a  case  contain- 
ing exceptions,  or  the  time  within  which  amendments  thereto 
may  be  served,  shall  be  made  unless  the  party  applying  for  such 
order  serve  a  notice  of  two  days  upon  the  adverse  parties  of  his 
intention  to  apply  therefor,  stating  the  time  and  place  for  making 
BQch  application.     CAs  amended  October  24,  1800.) 
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Rules  33-35     GENERAL  RULES  OF  PRACTICE. 

Rule  88,     Failure  to  make  a  case. 

If  the  party  shall  omit  to  make  a  case  within  the  time  aboTe 
limited,  he  shall  be  deemed  to  have  waired  his  right  thereto; 
and  when  a  case  is  made,  and  the  parties  shall  bmit,  within  the 
sereral  times  above  limited,  the  one  party  to  propose  amend- 
ments, and  the  other  to  notify  an  appearance  before  the  judge, 
or  referee,  they  shall  respectively  be  deemed,  the  former  to  have 
agreed  to  the  case  as  proposed,  and  the  latter  to  have  agreed  to 
the  amendments  as  proposed. 

Rule  84.     Cane  and  bill  of  exceptions)  contents |  resettle- 
ment! prlntlnir  exhibits. 

A  bill  of  exceptions  shall  contain  only  so  much  of  the  evidence 
as  may  be  necessary  to  present  the  questions  of  law  upon  which 
exceptions  were  taken  on  the  trial;  and  it  shall  be  the  duty  of 
the  judge  upon  settlements  to  strike  out  all  the  evidence  and  other 
matters  which  shall  have  been  unnecessarily  inserted. 

A  case  or  exceptions  shall  not  contain  the  evidence  in  haec 
verba,  or  by  question  and  answer,  unless  ordered  by  the  judge 
or  referee  by  or  before  whom  the  same  shall  be  settled.  But 
the  facts  of  the  case,  together  with  the  rulings  on  the  trial,  shall 
be  stated  in  a  narrative  form,  except  that  where  it  is  claimed 
by  either  party  that  any  particular  testimony  should  be  ginen 
in  haec  verba,  the  judge  or  referee  who  settles  the  case  shall 
determine  whether  or  not  a  proper  presentation  of  the  case  for 
review  requires  such  portion  of  the  evidence  to  be  so  stated  in 
haec  verba,  whereupon  the  case  shall  be  made  accordingly. 
With  the  proposed  case  the  appellant  may  serve  his  stipulation 
that  he  desires  to  review  only  the  conclusion  of  the  jury,  court 
or  referee  upon  certain  specified  questions  of  fact;  in  which  case 
the  case  as  settled  shall  contain  all  the  evidence  bearing  upon 
such  questions  of  fact  and  so  much  of  the  evidence  as  may 
be  necessary  to  present  the  questions  of  law  raised  by  excep- 
tions taken  at  the  trial;  and  it  shall  be  the  duty  of  the  judge 
or  referee  settling  the  case  to  strike  out  all  other  evidence  and 
to  certify  that  all  the  evidence  relating  to  the  questions  of  fact 
which  the  appellant  desires  to  raise  has  been  included  in  the  case 
as  settled;  and  upon  appeal  the  A^)pellate  Division  shall  not 
review  any  question  of  fact  not  specified  in  such  stipulation. 

If  any  case  or  bill  of  exceptions  does  not  conform  to  this  rule, 
the  court  before  which  the  same  shall  be  brought  for  review 
may  ordor  the  same  back  for  resettlement. 

E^xhibits  shall  not  be  printed  at  length  unless  the  judge  or 
referee  so  direct. 

When,  upon  non-enumerated  motions,  voluminous  documents 
have  been  used  which  are  material  only  as  to  the  fact  of  their 
existence,  or  as  to  a  small  part  of  their  contents,  the  parties 
may,  by  stipulation,  or  the  court  or  judge  bel(»w  may,  upon 
notice,  settle  a  statement  respecting  the  same,  or  the  parts 
thereof  to  be  returned  upon  the  appeal  from  the  order,  to  be 
used  in  place  of  the  original  documents.  (Amended  Apr.  1,  1010, 
in  effect  Sept.  1,  1910.) 

Role  35.    Cane  to  be  Mliciied;  nervioe  of  copy. 

(Repealed  Apr.  1,  1010,  in  offert  Sept.  1.  1010.) 
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GENERAL  RULES  OF  PRACTICE.     Rules  36, 37 

Rvie  86,  Ifevleet  to  brlns  !«■«•  of  fact  to  trial  |  oaiuies 
vrhere  defendamt  Is  under  arrest  preferred. 

Wheneyer  an  issue  of  fact,  in  any  action  pending  in  an^  court 
has  been  joined,  and  the  plaintiff  therein  shall  fail  to  bring:  the 
same  to  trial  according  to  the  course  and  practice  of  the  court, 
the  defendant,  at  any  time  after  younger  issues  shall  have  been 
tried  in  their  regular  order,  may  move  at  Special  Term  for  the 
dismissal  of  the  complaint  with  costs. 

If  it  be  made  to  appear  to  the  court  that  the  neglect  of  the 
plaintiff  to  bring  the  action  to  trial  has  not  been  unreasonable, 
the  court  may  permit  the  plaintiff,  on  such  terms  as  may  be 
just,  to  bring  the  said  action  to  trial  at  a  future  term. 

Whenever  in  any  action  an  issue  shall  haye  been  joined,  if  the 
defendant  be  imprisoned  under..an  order  of  arrest,  in  the  action, 
or  if  the  property  of  the  defendant  be  held  under  attachment, 
the  trial  of  the  action  shall  be  preferred.  Every  eaiise  placed 
upon  the  calendar  of  the  Trial  Term  or  Special  Term  for  the 
trial  of  equity  cases  shall  be  moved  for  argument  or  trial  when 
reached  in  its  order,  and  shall  not  be  reserved  or  put  over  except 
by  the  consent  of  the  court  unless  otherwise  permitted  by  special 
rule;  and,  if  passed  without  being  so  reserved  or  put  over,  it 
shall  be  entered  on  all  subsequent  calendars  as  of  date  when 
passed,  and  no  term  fee  shall  be  taxed  thereon  for  any  subse- 
quent t«in.     (As  amended  October  24,  18d9.) 

Rale  87.  Hotlce  for  ar^aiaent  and  of  motions  i  order  to 
■Iio'w  eanse*  vrhere  returnable  |  effect  of  order  staylnar  pro« 
eeedlnflTs  vrben  made  ivithln  ten  days  of  Trial  Term; 
Irreflrnlarltles  to  be  stated  |  Jndsment  by  default  In 
divorce  cases. 

All  questions  for  argument,  and  all  motions  made  at  Special 
or  Trial  Terms  shall  be  brought  before  the  court  on  notice,  of 
not  less, than  eight  days,  unless  a  shorter  time  is  prescribed  by 
a  judge  or  court,  under  section  780  of  the  Code,  by  an  order 
to  show  cause,  except  that  where  the  attorneys  for  the  respective 
parties  reside  or  have  their  offices  in  the  same  city  or  village, 
such  notice  may  be  a  notice  of  five  days;  if  the  opposite  party 
shall  not  appear  to  oppose,  the  party  making  the  motion  shall 
be  entitled  to  the  order  or  judgment  moved  for,  on  proof  of 
due  service  of  the  notice  or  order  and  papers  required  to  be 
served  by  him,  unless  the  court  shall  otherwise  direct.  If  the 
party  making  the  motion  shall  not  appear,  the  court  shall  deny 
the  motion  on  the  filing  of  the  copy,  notice  of  motion,  or  order  to 
show  cause. 

Such  order  to  show  cause  shall  in  no  case  be  granted  unless 
a  special  and  sufficient  reason  for  requiring  a  shorter  notice 
than  eight  days  shall  be  stated  in  the  papers  presented,  nor  unless 
Sn  a  case  where  the  attorneys  for  the  respective  parties  reside  or 
have  their  offices  in  the  same  city  or  village,  a  special  and  suf- 
ficient reason  for  requiring  a  shorter  notice  than  five  day.s  shall 
be  stated  in  the  papers  presented,  and  the  party  shall,  in  his 
affidavit,  state  the  present  condition  of  the  action,  and  whether 
at  issue,  and,  if  not  yet  tried,  the  time  appointed  for  holding 
the  next  Special  or  Trial  Term  where  the  action  is  triable.  An 
order  to  show  cause  shall  also  (except  in  the  first  judicial  dis- 
trict) be  returnable  only  before  the  jndge  who  grants  it,  or  at  a 
Special  Term  appointed  to  be  held  in  the  district  in  which  the 
action  is  triable. 
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Rule  3»     GENERAL  RULES  OP  PRAOHCE. 

No  order,  except  in  the  first  Judicial  district,  served  after  the 
action  shall  hare  been  noticed  for  trial,  if  served  within  ten 
days  of  the  Trial  Term,  shall  have  the  effect  to  stay  the  pro- 
ceedings in  the  action,  unless  made  tut  the  term  where  such 
action  is  to  be  tried,  or  by  the  judge  who  is  appointed  or  is  to 
hold  such  Trial  Term,  or  unless  such  stay  is  contained  In  an 
order  to  show  cause  returnable  on  the  first  day  of  such  term,  in 
which  case  it  shall  not  operate  to  prevent  the  snbpoBnaing  of 
witnesses  or  placing  the  cause  on  the  calendar. 

When  the  motion  is  for  irregularity,  the  notice  or  order  shall 
specify  the  irregularity  complained  of. 

This  rule,  so  far  as  it  permits  a  judgment  by  default,  or  by 
the  consent  of  the  adverse  party,  shall  not  extend  to  an  action 
for  a  divorce,  or  limited  separation,  or  to  annul  a  marriage. 

In  the  first  judicial  district,  all  motions  must  be  noticed  to 
be  heard  at  and  all  orders  to  show  cause  must  be  returnable 
at  the  Special  Term  for  hearing  of  litigated  motions,  except  in 
cascR  where  the  special  rules  of  the  firnt  judicial  district  shall 
require  such  motion  to  be  made  at  some  other  term  of  the  court. 

If  a  notice  of  motion  is  served  ten  days  before  the  return 
day  thereof,  it  may,  immediately  after  the  prayer  for  relief  and 
before  the  signature,  contain  the  following  statement:  '*  Answer- 
ing affidavits  must  be  served  five  days  before  the  return  day,"  in 
which  case  answering  affidavits,  in  order  to  be  used  upon  the 
motion,  must  be  so  served.  The  moving  party,  upon  receiving  such 
answering  affidavits,  may  serve  affldavits  in  reply  at  least  two 
days  before  the  hearing.  Such  replying  affidavits  shall  be  lim- 
ited strictly  to  matters  in  reply.  Affidavits  in  answer  and  reply 
cannot  be^  read  upon  the  motion  if  not  so  served,  unless  the 
court  in  its  discretion,  for  good  cause  shown,  may  otherwise 
order.     (Amended  Apr.  1,  lOfO,  in  effect  Sept.  1,  1910.) 

Rule  88«     Knninerated  motioMsi  non-eitameratea  motion** 
wliat  are  I  contested  motlonn^  wlien  not  heard  at  clrcnlt. 

Enumerated  motions  are  motions  arising  on  special  verdict, 
issues  of  law,  cases,  exceptions,  appeals  from  judgments  snstain- 
ing  or  overruling  demurrers,  appeals  from  judgment  or  order 
granting  or  refusing  a  new  trial  in  an  inferior  court,  appeals  by 
virtue  of  sections  134C  and  1349  of  the  Code,  agreed  cases  sub^ 
mitted  under  section.  1279  of  the  Code,  and  appeals  from  final 
orders  and  decrees  of  Surrogate's  Courts,  and  matters  provided 
for  by  sections  2085-2090  and  2188  of  the  Code. 

Non-enumerated  motions  include  all  other  questions  submitted 
to  the  court,  and  shall  In?  heard  at  Special  Term  except  when 
otherwise  directed  by  law. 

Contested  motions  shall  not  be  noticed  or  brought  to  a  hearing 
at  any  Special  Term  held  at  the  same  time  and  place  with  a 
Trial  Term,  except  in  actions  upon  the  calendar  for  trial  at  such 
term,  and  in  which  the  hearing  of  the  motion  Is  necessary  to 
the  disposal  of  the  cause  unless  otherwise  ordered  by  the  Justice 
holding  the  court;  and  except,  also,  that  in  counties  in  which  no 
Special  Term  distinct  from  a  Trial  Term  is  appointed  to  be  held, 
motions  in  actions  triable  in  any  such  county  may  be  notic^ 
and  brought  on  at  the  time  of  holding  the  Trial  and  Special  Term 
in  the  county  in  which  such  actions  are  triable. 
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GENERAL  RULES  OF  PRACTICE.     Rules  39, 40 

R«le  89.  note*  of  tii«iie,  TrK«a  to  1»e  flleUi  aeparate  oaI- 
«mdar  for  mon-enamer»4ed  motions,  preferred  cAseNf  caae* 
not  renerTedj  ^wlien  passed,  place  on  sabseq.aent  ealendar*. 

At  the  first  term  of  the  Appellate  DivUion  of  the  Sapreme 
Coart  in  each  department,  and  at  such  other  times  an  the  court 
shall  from  time  to  time  direct,  the  clerk  shall  make  up  a  calendar 
which  shall  consist  of  ca8e9j>ending  and  undisposed  of  as  follows: 

Notes  of  issue  for  the  Appellate  Division  shall  he  tiled  eight 
days  before  the  commencement  of  the  court  at  which  the  cause 
may  be  noticed.  The  clerk  shall  prepare  a  calendar  for  the 
Appellate  Division  and,  except  in  the  first  department,  cause 
the  same  to  be  printed  for  each  of  the  Justices  holding  the  court. 
Appeals  shall  be  placed  on  the  calendar,  according  to  the  date  of 
the  service  of  the  notice  of  appeal;  and  all  subsequent  enumerated 
appeals  in  the  same  cause  shall  be  put  on  the  calendar  as  of  the 
date  of  the  first  appeal;  and  other  ca.ses  as  of  the  time  when 
the  question  to  be  reviewed  arose*  Appeals  in  non-enumeruted 
motions  shall  also  be  placed  upon  a  separate  calendar.  Cases 
entitled  to  preference  snail  be  placed  separately  on  the  calendar. 

The  Appellate  Division  of  each  department  shall  adopt  rules 
regulating  the  hearing  of  causes  and  of  calendar  practice  in  such 
department  npt  inconsistent  with  the  Code  of  Civil  Procedure. 

Judgment  of  reversal  by  default  will  not  be  allowed.  Where 
the  cau.se  is  called  in  its  order  on  the  calendar,  if  the  appellant 
fails  to  appear  and  furnish  the  court  with  the  papers  required, 
and  ai^ue  or  submit  his  cause,  judgment  of  affirmance  by 
default  will  be  ordered  on  motion  of  the  respondent.  If  the  appel- 
lant only  appears  he  may  either  argue  or  submit  the  case.  If 
neither  party  appears,  the  case  will  be  passed  and  placed  at  the 
foot  of  the  calendar.  Wlien  any  cause  shall  be  twice  passed,  the 
clerk  shall  enter  an  order  of  course  dismissing  the  appeal  or  the 
proceedings,  or  denying  the  motion  for  a  new  trial  —  but  the 
court  may,  upon  motion,  vacate  the  order  and  restore  the  cause. 

Rnle  40.  Knvmerated  n&ottons|  ^wliat  papers  to  be  fur- 
nished, and  by  wltomi  points  to  contain  a  statement  of 
fncts. 

The  papers  to  be  furnished  on  enumerated  motions  at  Special 
Term  shall  be  a  copy  of  the  pleadings,  when  the  question  arises 
CD  the  pleadings,  or  any  part  thereof,  a  copy  of  the  special  ver- 
dict, return  or  other  papers  on  whicn  the  question  arises.  The 
party  whose  duty  it  is  to  furnish  the  papers  shall  serve  a  copy 
OD  the  opposite  party,  except  upon  the  trial  of  issues  of  law,  at 
least  five  days  before  the  time  for  which  the  matter  may  bo 
noticed  for  argument.  If  the  party  whose  duty  it  is  to  furnish 
the  papers  shall  neglect  to  do  so,  the  opposite  party  shall  be 
entitled  to  move,  on  affidavit  and  on  four  days*  notice  of  motion 
that  the  cause  be  struck  from  the  calendar  (whichever  party  m«y 
have  noticed  it  for  argument),  and  that  the  judgment  be  ren- 
dered in  bis  favor. 

The  papers  shall  be  furnished  by  the  plaintiff  when  the  ques- 
tion arises  on  special  verdict,  and  by  the  party  demurring  on  the 
trial  ot  issues  of  law,  and  in  all  other  cases  by  the  party  making 
the  motion.  Each  party  shall  prefix  to  his  points  a  ronrise  state- 
ment of  the  facts  of  the  case,  with  reference  to  the  folios;  and  if 
guch  sfotement  is  not  furnished,  no  discussion  of  the  facts  !»y  the 
partv  omitting  such  statement  will  be  permitted.     (As  amended 

October  24,  1809.) 
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Rule  41  GENERAL  RULES  OF  PRACTIGE. 

Rule  41,  Papem  to  be  fumialiedy  on  appeal,  by  appel- 
lant! printed  copies  of  case  and  points}  appeals  from  noa- 
ennnierated  motions.     / 

In  all  cases  to  be  heard  in  the  Appellate  Diyision,  except 
appeals  from  nou-eaumerated  motions,  the  papers  shall  be  fur- 
nished by  the  appellant  or  the  moving  partj,  and  in  cases  agreed 
upon,  under  section  1279  of  the  Code,  by  the  plaintiff. 

The  party  whose  duty  it  is  to  furnish  the  papers  shall  cause 
a  printed  copy  of  the  requisite  papers  to  be  filed  in  the  office 
of  the  clerk  of  the  Appellate  Division  within  twenty  days  after 
an  appeal  has  been  taken,  or  the  order  made  for  the  hearing 
of  a  cause  therein,  or  the  agreed  case  filed  in  the  clerk's  office 
pursuant  to  section  1279  of  the  Code;  but  If  it  shall  be  neces- 
sary to  make  a  case  or  case  and  exceptions  after  the  appeal  has 
been  taken  or  the  order  made  for  the  hearing  in  the  Appellate 
Division,  the  printed  papers,  including  the  case  as  settled  and 
signed  by  the  judge  before  whom  the  case  was  tried,  shall  be 
filed  within  twenty  days  after  the  settlement  of  the  case;  and 
the  party  whose  duty  it  is  to  furnish  the  papers  shall  serve 
within  said  twenty  days  upon  his  adversary  three  printed  copies 
of  such  papers. 

Such  papers  shall  consist  of  a  notice  of  appeal,  if  an  appeal 
has  been  taken;  a  copy  of  the  judgment-roll,  or  the  decree  in 
the  court  below,  and  the  papers  upon  which  it  was  entered;  if 
no  judgment  was  entered,  the  pleadings,  minutes  of  trial,  and 
the  order  sending  the  case  to  the  Appellate  Division  or  the  order 
appealed  from,  or  the  papers  required  by  section  1280  of  the 
Code  of  Civil  Procedure.  To  these  papers  shall  be  attached 
the  case  or  case  and  exceptions  if  it  is  to  be  used  in  the  Appel- 
late Division.  All  the  foregoing  papers  shall  be  certified  by  the 
proper  clerk,  or  be  stipulated  by  the  parties  to  be  true  copies 
of  the  original.  There  shall  be  prefixed  to  these  papers  a  state- 
ment showing  the  time  of  the  beginning  of  the  action  or  spe- 
cial proceeding,  and  of  the  service  of  the  respective  pleadings; 
the  names  of  the  original  parties  in  full;  and  any  change  In  the 
parties,  if  such  has  taken  place.  There  shall  be  added  to  them 
the  opinion  of  the  court  below,  or  an  affidavit  that  no  opinion 
was  given,  or,  if  given,  that  a  copy  could  not  be  procured.  The 
foregoing  papers  shall  constitute  the  record  in  the  Appellate 
Division.  If  the  papers  shall  not  be  filed  and  served  as  herein 
provided  by  the  party  whose  duty  it  is  to  do  so,  his  opponent 
may  move  the  court  on  three  days'  notice,  on  any  motion  day, 
for  an  order  dismissing  the  appeal,  or  for  a  judgment  in  his 
favor,  as  the  case  may  be. 

The  papers  in  all  appeals  from  non-enumerated  motions  shall 
consist  of  printed  copies  of  the  papers  which  were  used  In  the 
court  below,  and  are  specified  in  the  order,  certfted'  bv  the 
proper  clerk,  or  stipulated  by  the  parties  to  be  true  copies  of 
the  original,  and  of  the  w^hole  thereof.  There  shall  be  added 
to  them  the  opinion  of  the  court  below,  or  an  affidavit  that  no 
opinion  was  given,  or,  if  given,  that  a  copy  could  not  be  pro- 
cured. 

They  shall  be  filed  with  the  clerk  within  fifteen  days  after 
the  appeal  is  taken  and  at  the  same  time  the  appellant  shall 
serve  upon  his  adversary  three  printed  copies  thereof. 

If  the  appellant  fails  to  file  and  serve  the  papers  as  aforesaid, 

92 


GENERAL  RULES  OF  PRACTICE.     Rules  42, 43 

the  respondent  may  move,  on  any  motion  day,  upon  three  days' 
iK»tice,  to  dismiss  the  appeal. 

If  the  judge  from  whose  order  the  appeal  is  taken  orders  that 
it  shall  not  be  necessary  to  insert  in  the^  printed  papers  upon 
which  the  appeal  is  to  be  taken  such  exhibits  or  other  volumi- 
nous documents  as  are  not  necessary  for  a  consideration  of  the 
questions  raised  by  the  appeal,  the  clerk  shall  then  certify  that 
the  printed  papers  are  true  copies  of  the  originals  and  of  the 
whole  thereof  specified  in  the  order  except  those  omitted  by 
order  of  the  court.  (As  amended  Oct.  24,  1899,  and  Apr.  1,  1910, 
in  effect  Sept.  1,  1910.) 

Rmle  42.    Briefs    and    points    to    be    exchanared    by    tbe 


The  Appellate  Division  in  any  department  may  make  such  rules 
in  relation  to  the  exchange  of  briefs  and  the  delivery  of  papers 
and  briefs  to  the  justices  thereof  as  they  may  deem  expedient  in 
all  cases,  whether  enumerated  or  non-enumerated. 

Rnle    48.  Case*    and   points    to   be   printed   and    Indexedt 
nnmber  to  be  dll-vered  to  the  court j  citations  from  ofUclal 


The  cases  and  points,  and  all  other  papers  furnished  in  the 
Appellate  Division  in  calendar  cases,  shall  be  printed  on  white 
writing  paper,  with  a  margin  on  the  outer  edge  of  tho  leaf  not 
less  than  one  and  a  half  inch  wide.  The  printed  page,  exclusive 
of  any  marginal  note  or  reference,  shall  be  seven  inches  long 
and  three  and  a  half  inches  wide.  The  folio,  numbering  from 
the  commencement  to  the  end  of  the  papers,  shall  be  printed 
on  the  outer  margin  of  the  page. 

The  cases  and  points  in  each  case  shall  be  uniform  in  size 
and  in   the  type  of  this  rule. 

All  cases  cited  on  the  briefs  from  the  courts  of  this  state 
shall  be  cited  from  the  reports  of  the  official  reporters,  if  such 
canes  shall  have  been  reported  In  full  in  the  official  reports. 

At  the  beginning  of  the  argument  of  any  appeal,  the  party 
whose  duty  it  is  to  furnish  the  papers  shall  deliver  to  the  clerk 
thirteen  copies  thereof,  and  each  party  shall  deliver  to  the  clerk 
thirteen  copies  of  his  briefs  and  points.  The  clerk  shall  deliver 
one  copy  of  the  papers  and  briefs  to  each  justice,  two  to  the  offi- 
cial reporter,  and  shall  transmit  one  to  the  librarian  of  the  State 
Law  Library,  one  to  the  clerk  of  each  of  the  other  departments, 
and  shall  dispose  of  the  remainder  as  directed  by  the  court. 
The  Appellate  Division  in  any  department  may  require  further 
copies  of  the  papers  and  briefs  to  be  delivered  in  tlieir  discretion. 

The  printed  papers  on  appeal  shall  contain  an  index  in  the 
front  thereof.  The  index  of  the  exhibits  shall  concisely  indicate 
the  contents  or  nature  of  each  exhibit  and  the  folio  of  the  case 
at  which  it  is  admitted  in  evidence  and  at  which'  it  is  printed 
in  the  record.  Said  index  shall  also  contain  a  reference  to  the 
folios  at  which  a  motion  for  a  dismissal  of  the  complaint  or 
the  direction  of  a  verdict  is  contained;  and  to  the  certificate  that 
the  case  contains  all  the  evidence.  At  the  top  of  each  page  of 
the  case  or  bill  of  exceptions  must  be  printed  the  name  of  the 
witness  then  testifying  and  of  the  party  calling  him,  and  indicat- 
ing whether  the  examination  is  direct,  cross  or  redirect.  Each 
affidavit  or  other  paper  printed  upon  an  appeal  from  an  order 


Rules  44-48     GENERAL  RULES  OF  PRACTICE. 

shall  be  preceded  by  a  description  thereof  that  must  specify 
on  whose  behalf  it  was  read;  and  the  name  of  the  affiant  shall 
he  printed  at  the  top  of  each  page  coutaiuinK  an  affidavit. 
On  an  appeal  from  an  order  granting  or  denying  a  motion  to 
strike  out  parts  of  a  pleading  as  irrelevant,  redundant  or  scanda- 
lous, or  to  make  a  pleading  more  definite  and  certain,  the  por- 
tion of  the  pleading  to  which  the  motion  relates  must  be  printed 
in  italics.  rAmended  Oct.  24,  1905,  and  Apr.  1,  1910,  in  effect 
Sept.  1,  1910.) 

Rule  44.  Ifon^envunerated  motions,  ^rben  l&eardi  defaitlty 
hoyfv  taken. 

Non-enumerated  motions  in  the  Appellate  Division  and 
appeals  from  orders  will  be  heard  upon  such  days  as  are  des- 
ignated by  the  special  rule  of  the  Appellate  Division  in  each 
Department.        , 

If  a  n<ra-€numerated  motion  noticed  to  be  heard  at  the  Appel- 
late Division  shall  not  be  made  upon  the  day  for  which  it  is 
noticed,  the  party  attending  pursuant  to  notice  to  oppose  the 
same,  may,  at  the  close  of  that  order  of  business,  unless  the 
court  shall  otherwise  order,  take  an  order  a4?ainst  the  party- 
giving  the  notice,  denying  the  motion,  with  costs.  (Amended 
Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 

Ilnle  40.    Addtttonal  allowance. 

Applications  for  an  additional  allowance  can  only  be  made  to 
the  court  before  which  the  trial  is  had  or  the  judgment  rendered, 
and  shall  in  all  cases  be  made  before  final  costs  are  adjusted. 

Rule   40.     Motion   to  amend   jnatlce's   return   on  appeal^ 
"wlien  to  be  noticed. 

On  appeal  from  a  justice's  judgment,  where  a  County  Court 
has  not  jurisdiction,  by  reason  of  relationship,  etc.,  a  notice  of 
motion  for  an  order  to  compel  the  justice  to  amend  his  return 
may  be  given  in  twenty  days  after  the  date  of  the  certificate  of 
the  county  judge,  and  not  after  that  time. 

Rnle  47.    Connsel,  time  alloived. 

At  the  hearing  of  causes  in  the  Appellate  Division  or  at  Special 
Term,  not  more  than  one  counsel  shall  be  heard  on  each  side,  and 
then  not  more  than  one  hour  each,  except  when  the  court  shall 
otherwise  order. 

On  appeals  from  orders  and  on  non-enumerated  motions,  but 
one  counsel  on  each  side  shall  be  heard,  and  not  more  than  thirty 
minutes  each,  unless  the  court  shall  otherwise  order. 

The  Appellate  Division  in  any  department  may  make  such  fur- 
ther or  different  regulations  upon  these  subjects  as  it  may  deem 
proper, 

Rnle  48.  Stay  of  proceed inflm*  for  chanse  of  Tenvei 
affidavits^  on  motion  to  chanjce  vennc. 

No  order  to  stay  proceedings  for  the  purpose  of  moving  to 
change  the  place  of  trial  shall  be  granted  unless  it  shall  appear 
from  the  papers  that  the  defendant  has  used  due  diligence  in 
preparing  the  motion  for  the  earliest  practical  day  after  issue 
joined.     Such  order  shall  not  stay  the  plaintiff  from  taking  any 
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step,  except  t;iibp(Pnaing  witnesses  for  the  trial,  without  a  special 
datise  to  that  effect. 

On  motions  to  change  the  place  of  (rlai,  the  moving  party 
shall  fitlite  the  nature  of  the  controversy  and  show  how  his 
trft&esseR  are  material,  and  the  grounds  of  his  helief  that  the 
testimony  of  such  witnesses  will  be  favorable  to  hi*  contention, 
and  shall  also  show  where  the  catise  of  actJcUi  arose,  and  such 
facts  «hftll  he  taken  Into  consideration  by  the  cnnrt  in  fixing  the 
place  of  trial.    (Amended  Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 

Rule  49.     Gnardlans  ad  llteia. 

No  person  shall  be  appointed  guardian  ad  litem,  either  on  the 
appHeatioD  of  the  infant  or  otherwise,  unless  he  be  the  general 
guardian  of  sncb  infant,  or  is-  fully  competent  to  understand  and 
protect  the  rights  of  the  infant,  and  has  no  interest  adverse  to 
that  of  the  infant^  and  is  not  connected  in  business  with  the 
attorney  or  counsel  of  the  adverse  party.  And  no  person  shall  be 
appointed  such  guardian  who  Is  not  of  sufficient  ability  to  answer 
to  the  infant  for  any  damage  which  may  be  suHtaine<l  by  his 
negligence  or  misconduct  in  the  defense  or  prosecution  of  the 
suit,  and  such  ability  shall  be  shown  by  affidavit  stating  facts  in 
respect  thereto.  And  no  person  shall  be  appointed  guardian  ad 
litem  who  ia  nominated  by  the  adverse  party. 

Rttf«  60«     Gmai'dlairad  litem*  diitleii,  oomnensatloai  alll- 
iarit  to  eatitle  saa»dian  to  compensation* 

It  shall  be  the  duty  of  every  attorney  or  officer  of  the  court  to 
act  as  the  guardian  of  any  infant  defendant,  in  any  suit  or  pro- 
ceeding against  him,  whenever  appointed  for  that  purpose  by  an 
order  of  this  court.  And  it  shall  be  the  duty  of  such  gunrdinn  to 
examine  into  the  circumstances  of  the  case,  so  far  as  to  enable 
him  to  make  the  proper  defense,  when  necessary  for  the  protec- 
tion of  the  rights  of  the  infant:  and  he  shall  be  entitled  to  su<b 
compensation  for  his  services  as  the  court  may  deem  reasonable. 
But  no  order  allowing  compensation  to  guardians  ad  litem  shall 
he  made,  except  upon  an  affidavit  to  be  m;ide  by  siich  guardian. 
If  an  attorney  of  the  court,  or  if  the  guardian  be  not  an  attorney, 
then  an  affidavit  to  he  made  by  an  attorney  of  the  court  who  has 
acted  in  the  matter  in  behalf  of  such  guardian,  showing  that  he 
baa  examined  Into  the  circumstances  of  the  case,  and  has.  to  the 
best  of  his  ability,  made  himself  acquainted  with  the  rights  of 
his  wardf  and  that  such  guardian  has  taken  all  the  steps  neces- 
sary for  the  protection  of  such  rights,  to  the  best  of  his  knowl- 
edge, and  as  ne  believes,  stating  what  has  been  done  by  him  for 
dM  porpoae  of  aseertaining  the  rights  of  the  ward. 

R«le  51*     Otfai^dlan^  b^iid  of,  before  ifeCelTlnir  propertr* 

Ko  guardian  ad  litem  for  an  infant  party  shall  as  such  guardian 
receive  any  money  or  property  belongmg  to  such  infant,  or  which 
day  be  awarded  to  hJia  In  the  snit  (except  such  costs  and  ex- 
penses as  may  be  allowed  by  the  conrt  to  the  guardian),  unless 
ne  has  given  an  undertaking  executed  by  a  surety  cc»m- 
pany  anthorized  to  do  business  in  this  stat(\  in  double  the 
amonnt  of  such  money  or  property,  or  a  bond  s(?curcd  by  a  mort- 
gage on  improved  and  tinmcumbered  real  property. 
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Neither  shall  the  general  guardian  of  an  infant  receiving 
any  part  of  the  proceeds  of  a  sale  of  real  property  belongingr 
to  an  infant  sold  under  a  decree,  judgment  or  order  of  the  court 
until  the  guardian  has  given  such  further  security  for  the  faith- 
ful discharge  of  his  trust  as  the  court  may  direct.  In  case,  how- 
ever, such  proceeds  shall  exceed  the  sum  of  five  hundred  dollars 
the  court  shall  require  the  guardian  to  give  a  bond,  in  the  penalty 
of  double  the  amount  to  be  paid  to  the  guardian,  such  bond  to 
be  that  of  a  surety  company  authorized  to  do  business  in  this 
state  or  secured  by  mortgage  on  improved  and  unincumbered 
real  property  worth  the  amount  of  the  penalty  of  the  bond. 
(Amended  Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 

Rule  52.     General  arnardlan,  appointment  of. 

Except  in  cases  otherwise  provided  for  by  law,  for  the  purpose 
of  having  a  general  guardian  appointed,  the  infant,  if  of  the  age 
of  fourteen  years  or  upward,  or  some  relative  or  friend,  if  the 
infant  is  under  fourteen,  may  present  a  petition  to  the  court, 
stating  the  age  and  residence  of  the  infant,  and  the  name  and 
residence  of  the  person  proposed  or  nominated  as  guardian,  and 
the  relationship,  if  any,  which  said  person  bears  to  the  infant, 
and  the  nature,  situation  and  value  of  the  infant*s  estate. 

Rule  S3.     Aflre   of   Infant  and   amount  of  property  to   1>e 
anoertalned  bF  court* 

Ul)on  presenting  the  petition,  the  court  shall,  by  inspection  or 
otherwise,  ascertain  the  age  of  the  infant,  and  if  of  the  age  of 
fourteen  years  or  upward  shall  examine  him  as  to  his  voluntary 
nomination  of  a  suitable  and  proper  person  as  guardian;  if  under 
fourteen,  shall  ascertain  w^ho  is  entitled  to  the  guardianship,  and 
shall  name  a  competent  and  proper  person  as  guardian.  The 
court  shall  also  ascertain  the  amount  of  the  personal  property, 
and  the  gross  amount  of  value  of  the  rents  and  profits  of  the  real 
estate  of  the  infant  during  his  minority,  and  shall  also  ascertain 
the  sufHciency  of  the  security  oflFered  by  the  guardian. 

Rvile  54.     Bond  of  a  general  araardian. 

The  security  to  be  given  by  the  general  guardian  of  an  infant 
shall  be  a  bond  in  the  penalty  of  double  the  amount  of  the  per* 
sonal  estate  of  his  ward  and  of  a  gross  amount  or  value  of  the 
rents  or  profits  of  the  real  estate  during  his  minority.  The  bond 
shall  be  executed  by  the  guardian,  together  with  at  least  two 
sufficient  sureties,  each  of  whom  shall  be  worth  the  amount  speci- 
fied in  the  penalty  of  the  bond  over  and  above  all  debts.  If, 
however,  the  total  amount  of  the  personal  estate  of  an  infant 
and  of  the  gross  amount  or  value  of  the  rents  or  profits  of  the 
real  estate  during  his  minority  shall  exceed  twenty-five  hundred 
doUarSj  then  the  bond  must  be  the  bond  of  a  surety  company 
authorized  to  do  business  in  this  State,  or  the  general  guardian 
may  give  a  bond  secured  by  a  mortgage  on  improved  and  unin- 
cumbered real  property  of  the  value  of  the  penalty  of  the  bond. 

The  court  in  its  discretion  may  vary  the  security  where  from 
special  circumstances  it  may  be  found  for  the  interest  of  the 
infant,  and  may  direct  the  principal  of  the  estate  and  any  part 
thereof  to  be  invested  in  the  stocks  of  the  state  of  New  York 
or  of  the  United  States,  or  deposited  with  any  trust  company 
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which  shall  have  been  designated  as  a  depository  for  rucIi 
mooeya,  or  inveitted  in  bond  and  mortgage  on  unincumbered 
and  improved  property  of  at  leaat  double  the  value  of  the  amount 
invested,  to  be  showri  to  the  satisfaction  of  the  court,  for  the 
benefit  of  the  infants,  and  that  the  interest  or  income  thereof 
only  be  received  by  the  guardian.  (Amended  Apr.  1,  1910,  in 
effect  Sept  1,  1910.) 

Rule  65.  Sale  of  real  eiitate  of  fnfajntH,  lanatlcM^  ete.f 
coatents  of  petition. 

The  petition  in  proceedings  to  sell,  mortgage  or  lease  real 
estate  belonging  to  an  infant  or  lunatic,  idiot  or  habitual  drunk- 
ard, shall  state,  besides  the  particular  grounds  for  a  sale,  mort- 
gage or  lease  of  the  property,  and  the  other  matters  required  by 
the  Code,  the  age  and  residence  of  the  infant  lunatic,  idiot  or 
hahttnal  drunkard,  and  the  name  and  residence  of  the  person 
proposed  as  a  special  guardian  or  committee,  the  relationship,  if 
any,  which  he  bears  to  the  infant,  lunatic,  idiot  or  habitual 
drankard,  and  the  security  proposed  to  be  given;  and  also 
whether  any  previous  application  has  been  made,  and,  if  so,  the 
time  thereof,  and  what  disposition  was  made  of  the  same. 

Rale  6(k     Referee'n  report  on  petition  to  sell,  etc. 

The  referee  appointed  on  such  petition  must  report  as  to 
whether  a  sale,  mortgage  or  lease  of  the  premises  (or  any  and 
what  portion  thereof),  would  be  beneficial  to  the  infant,  lunatic, 
idiot  or  habitual  drunkard,  and  the  particular  reason  therefor, 
and  whether  the  infant,  lunatic,  idiot  or  habitual  drunkard  is  in 
absolute  need  of  having  some  and  what  portion  of  tho  proceeds 
of  such  sale,  mortgage  or  lease,  for  a  purpose  provided  in  section 
2348  of  the  Code,  in  addition  to  what  he  might  earn  by  his  own 
exertions;  and  such  referee  shall  also  ascertain  and  report  the 
valne  of  the  property  or  interest  to  be  disposed  of,  specifically,  as 
to  each  separate  lot  or  parcel,  and  whether  there  is  any  person 
entitled  to  dower  or  a  life  estate,  or  estate  for  years,  in  the 
premises,  and  the  terms  and  conditions  on  which  it  should  be 
sold. 

And  the  referee's  report  shall  give  such  further  facts  as  are 
necessary  or  proper  on  the  application. 

The  facts  m  relation  to  the  value  of  the  property  or  interest 
to  be  disposed  of  required  to  be  ascertained  and  reportwl  upon 
by  the  referee  must  be  proven  on  such  reference  by  evidence  of 
at  least  two  disinterested  persons,  in  addition  to  that  of  the 
petitioner,  and  the  report  shall  not  refer  to  the  petition  or  any 
other  papers  for  a  statement  of  fact.  (As  amended  October  24, 
1899.) 

Rale  57*     Bond  of  upeelal  ffaardian. 

The  security  required  on  a  sale  of  the  real  estate  of  an  infant 
shall  be  a  bond  of  the  guardian,  with  two  sufficient  sureties,  iu 
the  sum  of  double  the  value  of  the  premises,  including  the  in- 
terest on  such  value  during  the  minority  of  the  infant,  each  of 
which  sureties  shall  be  worth  the  penalty  of  the  bond  over  and 
above  all  debts,  which  bond  shall  be  duly  acknowledged  and 
accompanied  with  affidavits  of  justification  made  by  the  sureties. 
In  caae,  however,  the  value  of  the  premises  including  the  interest 
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on  such  value  during  the  mhiority  of  the  iufnut,  shall  exceed 
the  sum  of  five  hundred  dollars,  the  court  niuHt  require  the 
guardian  to  give  a  bond  of  a  surety  company  authorized  to  do 
business  in  this  state  or  a  bond  sec'ured  by  a  niortgage  on  im- 
proved and  unincumbered  real  property  of  the  value  of  the 
penalty  of  the  bond.  (Amended  Apr.  1,  1010,  in  effect  Sept.  1, 
1910.) 

Rule  58«     Proceedii  of  nale  muNt  be  brovflrlit  into  court; 

COfltM. 

If  the  proceeds  of  the  sale  exceed  $500,  and  the  guardian  has 
not  given  security  by  mortgage  upon  real  estate,  he  shall  brin^ 
the  proceeds  into  court,  or  invest  the  same  under  the  direction 
of  the  court,  for  the  use  of  the  infant:  and  the  guardian  shall 
only  be  entitled  to  receive  so  much  of  the  interest  or  income 
thereof,  from  time  to  time,  as  may  be  nect»psary  for  the  support 
and  maintennnce  of  the  infant,  without  the  order  of  the  court. 
If  the  infant's  interest  in  the  property  does  not  exceed  ^1,000, 
the  whole  costs,  including  disbursements,  shall  not  exceed  twenty- 
five  dollars,  and  referee's  fees  not  exceeding  ten  dollars.  Where 
several  infants  are  interested  in  the  same  premises  as  tenants 
in  common,  the  application  in  behalf  of  all  shall  be  joined  in  the 
same  petition,  although  they  may  have  several  general  guardians; 
and  there  shall  be  but  one  reference  to  ascertain  the  propriety 
of  a  sale  as  to  all,  and  but  one  bill  of  costs  shall  be  allowed. 

Rule  60.    When  procceilN  of  sale  to   l»e  paid  to  ireneri&l 
smardinn;  petition  therefor. 

\o  money  arising  from  the  sale  of  the  real  estate  of  an  infant 
shall  be  paid  over  to  his  general  •  guardian,  except  so  much 
thereof,  or  of  the  interest  or  income,  from  time  to  time,  as  may 
be  necessary  for  his  supi)ort  or  maintenance,  unless  such  guardian 
shall  give  a  bond  in  the  penalty  of  double  the  amount  to  be 
paid  to  him  with  sufflcient  surety  to  be  approved  by  the  court. 
In  case,  however,  such  money  .shall  exceed  the  sum  of  five  hun- 
dred dollars  the  court  must  require  the  guardian  to  give  a  bond 
of  a  surety  company  authorized  to  do  business  in  this  state  or  a 
bond  secured  by  a  mortgage  on  improved  and  unincumbered  real 
property  of  a  viilue  of  the  penalty  of  the  bond. 

No  order  shall  be  made  for  the  payment  of  any  such  moneys 
to  anj'  porson,  except  upon  petition,  accompanied  by  a  certified 
copy  of  the  order,  in  pursuance  of  which  the  money  was  brought 
into  court,  together  with  a  statement  of  the  county  treasurer, 
city  chamberlain,  or  other  depository  of  the  money,  show^iug  the 
present  state  and  amount  of  the  fund,  mtparating  the  principal 
and  interest,  and  showing  the  amount  of  each;  and  the  conrt 
may  take  such  proof  of  the  truth  of  the  matters  stated  in  the 
petition  as  shall  be  deemed  proper,  or  may  refer  the  same  to 
a  suitable^  referee  to  tnke  proof  and  report  thereon.  (Amended 
Apr.  1,  1910,  In  effect  Sept.  1,  1910.) 

Rale  60.     Reference  on  failnre  to  anHTvei'  On  uoftarase 
foreelOMarei  Jadfiiriuent. 

If,  in  an  action  to  foreclose  a  mortgage,  the  defendant  fails  to 
answer  within  the  time  allowed  f«)r  that  purpose,  or  the  right  of 
the  plaintiff,  as  stated  in  the  complaint,  is  admitted  by  the 
answer,   the   plaintiff  may   have   an   oulor   referring   it   to   some 
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suitable  person  as  referee,  to  compute  the  amount  due  to  the 
plaintiff,  and  to  such  of  the  defendants  aH  are  prior  incum- 
braneers  of  the  mortgaged  premises,  and  to  examine  and  report 
whether  the  mortgaged  premises  can  be  sold  in  parcels,  If  the 
whole  amount  secured  by  the  mortgage  has  not  become  due. 
If  the  defendant  is  an  infant,  and  has  put  in  a  general  answer 
by  his  guardian,  or  if  any  of  the  defendants  are  absentees  the 
order  of  reference  shall  also  direct  the  persf)n  to  whom  it  is 
referred  to  take  proof  of  the  facts  and  circumstances  stated  in 
the  complaint,  and  to  examine  the  plaintiff  or  his  agent,  on 
oath,  as  to  any  payments  which  have  been  made,  and  to  com- 
pute the  amount  due  on  the  mortgage,  preparatory  to  the  ap- 
plication for  judgment  of  foreclosure  and  sale. 

When  no  answer  is  put  in  by  the  defendant,  within  the  time 
allowed  for  that  purpose,  or  any  answer  denying  any  material 
facts  of  the  complaint,  the  plaintiff,  after  the  cause  is  in  readi- 
ness for  trial,  as  to  all  the  defendants,  may  apply  for  judgment, 
at  any  Special  Term,  upon  due  notice  to  such  of  the  defendants 
as  have  appeared  in  the  action,  and  without  putting  the  cause 
on  the  calendar.^ 

The  plaintiff,  in  such  case,  when  he  moves  for  judgment,  must 
show,  by  affidavit  or  otherwise,  w^hether  any  of  the  defendants 
who  h^e  not  appeared  are  absentees;  and,  if  so,  he  must  produce 
the  repprt  an  to  the  proof  of  the  facts  and  circumstances  stated 
in  the  complaint,  and  of  the  examination  of  the  plaintiff  or  his 
a^eiit,  on  oath,  an  to  any  payments  which  have  been  made.  And 
ia  all  foreclosure  cases  the  plaintiff,  when  he  moves  for  judg- 
ment, must  show  by  affidavit,  or  by  the  certificate  of  the  clerk 
of  the  county  in  which  the  mortgaged  lu-emises  are  situated, 
that  a  notice  of  the  pendency  of  the  action,  containing  the  names 
of  the  partiea  thereto,  the  object  of  the  action,  and  a  description 
of  the  property  In  that  county  affected  thereby,  the  date  of  the 
mortgage,  and  the  parties  thereto,  and  the  time  and  place  of 
ret^ording  the  same,  has  been  filed  at  least  twenty  days  before 
such  application  for  judgment,  and  nt  or  after  the  time  of  filing 
oi  the  complaint,  as  reqwed  by  law. 

Rule  81.   Jwdflrment  for  Kale  on  foFcclonnre,  ^irliat  to  con- 
tain i  dlsponitlon  of  anrplna  money;  referee. 

In  every  judgment  for  the  sale  of  mortgaged  premises,  the 
description  and  particular  boundaries  of  tln>  property  to  be  sold, 
80  far,  at  least,  as  the  same  can  l)e  a.scr'rtainej  from  the  mort- 
gage, shall  be  inserted.  And,  unless  otherwise  speeially  ordered 
by  the  court,  the  judgment  sliall  direct  that  the  mortgaged 
premiaes,  or  so  much  thereof  as  may  be  sufticient  to  discharge 
the  mortgage  debt,  the  expenses  of  the  sale  and  the  costs  of  the 
action,  as  provided  by  sections  'idrj.Q  and  17T(i  of  the  Code,  and 
which  may  be  .sold  separately  without  material  injury  to  tlie 
parties  interested,  be  sold  by  or  under  the  direction  of  the  sherilT 
of  the  county,  or  a  referee,  and  that  the  plaintiff,  or  any  other 
party,  may  become  a  purchaser  on  snch  sale;  that  the  sheriff 
or  referee  execute  a  need  to  the  i)ui*rhaser:  that  out  of  the 
proceeds  of  the  sale,  unless  otherwise  directed,  he  pay  the  ex- 
penses of  the  sale,  as  provided  in  section  iriTO  aforesaid,  and 
that  he  pay  to  the  plaintiff,  or  his  attonu'y,  the  amount  of  his 
debt,  interest  and  costs,  or  so  miuh  as  flic  purchase  money  will 
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pay  of  the  same  and  that  he  take  the  receipt  of  the  plaintiff,  or 
his  attorney,  for  the  amount  so  paid,  and  file  the  same  with  his 
report  of  sale,  and  that  the  purchaser  at  such  sale  be  let  into 
possession  of  the  premises  on  production  of  the  deed. 

Ail  surplus  moneys  arising  from  the  sale  of  mortgaged  prem- 
ises, under  any  judgment,  shall  be  paid  by  the  sheriff  or  referee 
making  the  sale  within  five  days  after  the  same  shall  be  received 
and  be  ascertainable,  in  the  city  of  New  York  to  the  chamber- 
lain of  the  said  city,  and  in  other  counties  to  the  treasurer 
thereof,  unless  otherwise  specially  directed,  subject  to  the  further 
order  of  the  court,  and  every  judgment  in  foreclosure  shall  con- 
tain such  directions,  except  where  other  provisions  are  specially 
made  by  the  court.  No  report  of  a  sale  shall  be  filed  or  confirmed, 
unless  accompanied  with  a  proper  voucher  for  the  surplus 
moneys,  and  showing  that  they  have  been  paid  over,  deposited 
or  disposed  of  in  pursuance  of  the  judgment.  The  referee  to  be 
appointed  in  foreclosure  cases,  to  compute  the  amount  due,  or  to 
sell  mortgaged  premises,  shall  be  selected  by  the  court,  and  the 
court  shall  not  appoint  as  such  referee  a  person  nominated  by  the 
party  to  the  action  or  his  counsel. 

Rule  62.  Sale  of  lands  In  the  coiintlea  of  Ne^r  York, 
KlnflTfl  or  the  city  of  Buffalo,  under  Judsment  or  order. 

Where  lands  in  the  county  of  New  York  or  the  comity  of 
Kings  are  sold  under  a  decree,  order  or  judgment  of  any 
court,  they  shall  be  sold  at  public  auction,  between  eleven  o'clock 
in  the  forenoon  and  three  o'clock  in  the  afternoon,  unless  other- 
wise specifically  directed. 

Notice  of  such  sale  must  be  given,  and  the  sale  must  be  had, 
as  prescribed  in  section  1678  of  the  Code. 

Such  sales  in  the  county  of  New  York,  unless  otherwise 
specifically  directed,  shall  take  place  at  the  Exchange  Sales 
Rooms,  now  located  at  Nos.  14  and  16  Vezey  street  in  the  city 
of  New  York. 

The  Ap^)ellato  Division  of  the  Supreme  Court  in  the  First  De- 
partment 18  authorized  to  change  the  place  at  which  said  sales 
{?hall  be  made,  may  make  rules  and  regulations  in  relation 
thereto  and  may  designate  the  auctioneers  or  persons  who  shall 
make  the  same. 

Such  sales  in  the  city  of  Bnffalo  shall  on  and  after  May  1st, 
1896.  take  place  at  the  Real  Estate  Exchange  rooms,  between 
the  hours  of  nine  and  eleven  in  the  forenoon,  and  two  and  three 
o'clock  in  the  afternoon,  unless  the  court  ordering  the  sales  shall 
otherwise  direct.  Such  sales  shall,  however,  be  made  subject 
to  such  regulations  as  the  justices  of  the  Supreme  Court  of  the 
Eighth  District  shall  establish.     (As  amended  October  24,  1809.) 

Rule  03.  Mortflraire  and  asslfirnments  to  be  filed  or  rc^ 
corded  before  conveyance. 

Whenever  a  sheriff  or  referee  soils  mortgaged  premises  under 
a  decree  or  order,  or  judgment  of  the  court,  it  shall  be  the  duty 
of  the  plaintiff,  before  a  deed  is  executed  to  the  purchaser,  to 
file  such  mortgage  and  any  assignment  thereof  in  the  office  of 
the  clerk,  unless  such  mortgage  and  assignments  have  been  duly 
proved  or  acknowhnlged,  so  as  to  entitle  the  same  to  be  recorded; 
in  which  case,  if  it  hns  not  been  already  done,  it  shall  be  the 
duty  of  the  plaintiff  to  cause  the  same  to  be  recorded  at  fall 
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leD^h  in  the  county  or  counties  where  the  lands  so  sold  are 
sitnated,  before  a  deed  is  executed  to  the  purchaser  on  the  sale; 
the  expense  of  which  filing  or  recording,  and  the  entry  ^hereof 
shall  be  allowed  in  the  taxation  of  costs;  and,  if  filed  with  the 
clerk,  he  shall  enter  in  the  minutes  the  filing  of  such  mortgage 
and  assignments,  and  the  time  of  filing.  But  this  rule  shall  not 
extend  to  any  case  where  the  mortgage  or  assignments  appear, 
by  the  pleadings  or  proof  in  the  suit  commenced  thereon,  to  have 
been  lost  or  destroyed. 

Rule    «4.     Applleation    for    svrplus    moneys;    reference; 
•e«r<cl&e«$  nnsatlslled  llen«. 

On  filing  the  report  of  the  sale,  any  party  to  the  suit,  or  any 
person  who  had  a  lien  on  the  mortgaged  prem^^es  at  the  time  of 
the  sale,   upon  filing  with  the  clerk  where  the  report  of  sule  is 
fihd  a  notice,  stating  that  he  is  entitled  to  such  surplus  moneys 
or  some  part  thereof,  and  the  nature  and  extent  of  bis  claim, 
may    have   an   order   of   reference    to   ascertain   and    report   the 
amount  due  to  him,  or  to  any  other  person,  which  is  a  lieu  upon 
such    surplus    moneys,    and    to    ascertain    the    priorities    of    the 
sevL-ral  liens  thereon;  to  the  end  that,  on  the  comiug  in  and  cou- 
firmation    of   the   report  on   such   reference,   such    further  order 
may  be  made  for  the  distribution  of  such  surphis  moneys  as  may 
be  just.     The  referee  shall,  in  all  cases,  be  selected  by  the  court. 
The   owner  of  the  equity  of  redemption,  and  every  party   who 
appeared  in  the  cause,  or  who  shall  have  filed  a  notice  of  claim 
with  the  clerk,  previous^  to  the  entry  of  the  order  of  reference, 
shall  be  entitled  to  service  of  a  notice  of  the  application  for  the 
refereace,   and   to   attend   on   such   reference,   and   to   the   usual 
notices  of  subsequent  proceedings  relative  to  such  surplus.     But 
if  such  claimant  or  such  owner  has  not  appeared,  or  made  his 
claim   by  an   attorney  of  this  court,   the  notice  may  be  served 
by  putting  the  same  into  the  post-otfice,  directed  to  the  claimant 
at  his  place  of  residence,  as  stated  in  the  notice  of  his  claim, 
and  \ipon  the  owner  in  such  manner  as  the  court  may  direct.    All 
official   searches  for  conveyances  or  incumbrances,   made  in  the 
progress  of  the  cause,  shall  be  filed  with  the  judgment  roll,  and 
notice  of  the  hearing  shall   be  given   to   any  person   having  or 
appearing  to  have  an  unsatisfied  lien  on  the  moneys  in  such  man- 
ner  as    the   court   shall   direct;    and   the   party   moving   for   the 
reference  shall  show,  by  affidavit,  what  unsatisfied  liens  appear 
by    Hucb    official    searches,    and    whether    any,    and    what   other 
unsatisfied  liens  are  known  to  him  to  exist. 

Rale  65,    Partition  to  embraoe  all  land*  In  common. 

Where  several  tracts  or  parcels  of  land  lying  within  this 
state  are  owned  by  the  same  persons  in  common,  no  separate 
action  for  the  partition  of  a  part  thereof  shall  be  brought  without 
the  consent  of  all  the  parties  interested  therein;  or  without  the 
special  order  of  the  court  made  on  notice  to  all  parties  who 
have  appeared  in  the  action,  to  be  obtained  before  application  for 
the  relief  demanded  in  the  complaint;  and,  if  brought  without 
such  a  c*onsent  or  order,  the  share  of  the  plaintiff  may  be  charged 
with  the  whole  cost  of  proceeding;  and  where  infants  are  in- 
terested, the  complaint  shall  state  whether  or  not  the  parties  own 
any  other  lands  in  common.  (Amended  Apr.  1,  1910,  in  effect 
Sept  1  1910.) 
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Rule  €MI«    Hefevenoe  a«  to  title  of  premliioii. 

Where  the  rights  and  interests  of  the  several  parties,  as 
statoii  iu  the  complaint,  are  not  denied  or  c-ontroverfed.  if  any 
of  the  defendants  are  infants  or  absentees,  or  unknown,  the 
plaintiff,  on  an  aflidavit  of  the  fact,  and  notice  to  such  of  the 
parties  as  have  appeared,  may  apply  at  a  Special  Term,  for  an 
order  of  reference,  to  take  proof  of  the  plaintiff's  title  and 
interest  in  the  premises,  and  of  the  several  matter*  set  forth  in 
the  complaint;  and  to  ascertain  and  report  the  rights  and  inter- 
ests of  the  several  parties  in  the  premises,  and  an  abstract  of 
the  conveyances  under  which  the  same  are  held.  Such  referee 
and  the  referee  appointed  to  sell  shall  in  all  cases  be  selected 
by  the  court.     (As  amended  October  24,  1905.) 

Rule  07.  Notice  of  stay  of  sale  f|i  partition  or  fore-* 
olomtre. 

No  order  to  stay  a  sale  under  iudgpient  in  partition  or  for  the 
foreclosure  of  a  mortgage  shall  De  granted  or  made  by  a  judge 
out  of  court,  except  upon  a  notice  of  at  least  two  days  to  the 
plaintiff's  attorney. 

Rale  lis.  Money  In  eourt  paid  to  county  treturarerf  de- 
posit by  treaiinrep. 

(Repealed  Apr.  1,  1910.  in  effect  Sept.  1.  1910.) 

Kale  69.  Order  for  payment  pi|t  of  49onrtt  aeeonnta  'vrltU 
truMt  compunieM;  drafi  to  l>e  cpqnterwlqraed  by  Ja^tloe; 
Wltat  to  be  stated  tn  draft. 

All  orders  directing  the  payment  of  money  out  of  court  shall  di* 
rect  the  payment  to  be  made  to  the  person  entitled  to  receive  the 
same,  and  all  checks  or  drafts  for  the  payment  of  money  out  of 
court  shall  be  drawn  payable  to  the  order  of  the  person  entitled  to 
the  moneys;  and  shall  specify  in  what  particular  suit  or  on  what 
account  the  money  is  to  be  paid  out,  and  the  time  when  the 
order  authorizing  such  payment  was  made.  No  order  in  any 
pending  action,  for  the  payment  of  money  out  of  court,  shall  be 
made,  except  on  regular  notice  of  order  to  show  cause,  duly 
served  on  the  attorneys  of  all  the  parties  \vho  have  appeared 
therein,  or  filed  notice  of  claim  thereto.  When  moneys  are 
deposited  by  the  ordpr  of  the  court  in  nny  trust  company,  the 
entry  of  such  deposit  in  the  books  of  tlie  company  shall  contain 
a  short  reference  to  the  title  of  the  cause  or  matter  in  which  such 
deposit  is  direct e«l  to  be  made,  and  shall  specify  also  the  time 
from  which  the  interefit  or  accumulation  on  such  deposit  is  to 
commence,  where  it  does  not  commence  from  the  date  of  such 
dieposit.  The  secretary  of  the  company  shall,  on  or  before  the 
first  day  of  February  in  each  year,  transmit  to  the  Appellate 
Division  of  the  Supreme  Court  in  the  department  in  which  the 
trust  company  is  locate<l  a  statement  of  the  accounts  in  each 
department,  showing  the  amount,  on  the  last  preceding  first  day 
of  Jainiary,  including  the  interest  or  accumulation  on  the  sum 
deposited  to  the  credit  of  each  cause  or  matter. 

In  every  draft  up<m  the  trust  company  by  tlio  county  treas* 
urer  or  chaml»erlain.  for  moneys  deposited  with  the  said  com- 
pany, or  for  the  interest  or  arcunniiation  on  such  monej's,  the 
title  of  the   cause  or  matter  on   account   of   which   the  draft   is 
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made,  ani!  th^  date  of  the  otd^V  aUthrtriaintf  RUeh  draft  sball  bo 
stated,  and  the  draft  shall  be  made  payablp  to  the  order  of  the 
person  or  por^ms  entitled  to  the  money.  Any  attorney  or  other 
person  pro<MirinK  an  order  for  the  payment  of  niuney  on't  of  ooUrt, 
shall  obtain  two  certified  copies  of  the  order,  both  to  be  connter- 
Rlgned  by  the  judije  Knintini?  the  same;  (»ne  copy  shall  be  filed 
with  the  county  treasurer  and  the  other  Khali  accompany  the 
draft  drawn  upon  the  deponitory  and  be  filed  with  it,  and  the 
several  banks  and  other  depositories  having  trnst  funds  of  the 
court  on  deposit,  are  forblddt*n  to  pay  out  any  of  such  funds 
without  the  production  and  filing  of  such  certified  and  countei*- 
Mgned  copy  order.  This  provision  is  not  intended  to  dispense 
with  any  of  the  requirements  of  this  rule,  as  to  the  form  of  the 
draft,  nor  to  apply  to  a  case  where  periodical  payments  are 
directed  to  be  made,  as  provided  for  by  the  last  sentence  of  this 
rule,  after  the  first  payment  from  such  fund  sliall  have  boon 
made  under  an  order  of  the  couft.  in  the  manner  herein  specified. 
Where  periodica  1  pajrmertts  are  directed  to  be  made  out  of  a  fund 
deiKJ^ited  with  such  company,  the  delivery  to  the  secretary  of  the 
company  of  onf  cop^  of  the  ordrr  authorizing  the  several  pay- 
ments shall  be  sufficient  to  authorisse  the  payment  of  subsequent 
drafts  in  pursuance  of  such  order.  (Amended  Apr.  1,  1910,  in 
eifect   Sept.  1,   lf)10.> 

Rule  70.    Gro«B  Mttlii  Ih  pftrment  of  life-frntate. 

Whenever  a  party*  as  a  tenant  for  life,  or  by  the  curtesy*  or 
in  dower,  is  entitled  to  the  annual  interest  or  income  of  anv 
gum  paid  into  court  and  ^invested  in  permanent  securitiefi,  sucn 
party  shall  be  charged  with  the  expense  of  investing  such  sum, 
and  of  receiving  and  paying  over  the  interest  or  income  thereof; 
bat  if  8uc*h  party  in  willing^  and  consents  to  accept  a  gross  sum 
in  lien  of  such  annual  interest  or  income  for  life,  the  same  shall 
be  estimated  according  to  the  then  value  of  an  annuity  of  five 
per  cent,  on  the  principal  sura,  during  the  probable  life  of  such 
person,  according  to  the  Carlisle  Table  of  Mortality.  (As 
amended  October  24,  1905.) 

Riil«  ri.  Te^n  on  InqaliiKtiitl  itt  lunacy;  hpoclal  order  of 
the  court  I  ¥rli«n  ii<^<!eMsar»  to  pay  cofltn. 

On  the  execntion  of  a  commission  of  lunacy,  etc..  the  com- 
Dii«(Bioners,  for  every  day  they  arc  necessarily  employed  in  hear- 
ing the  testimony  and  taking  the  inquisition,  shall  be  entitled 
to  an  allowance  to  be  fixed  by  the  conrt.  not  »'xcecdliig  ton 
dollars  for  each  day  to  each  of  such  commissioners. 

Where  the  costs  and  expenses  excred  ^'JHO,  besides  witness 
fevn  and  allowances  to  commissioners,  the  coniniittco  slmll  not  be 
at  liberty  to  pay  the  aanie  out  of  ihv  estate  in  his  hands,  with- 
out a  special  order  of  the  court  ui»on  notice*  to  all  parties  who 
have  appeared  in  such  proceedings,  directing  such  payment. 

Rule  T2.  Divorce  or  Heparatlon,  action  for;  reference 
on  defnttltf  aiferniei\til  In  eottiplnlnti  plaintlir  to  be  ex- 
Minltied  on  onthi 

When  an  action  \»  bronfrlit  to  obtain  a  divnrro  or  Reparation,  or 
to  declare  a  marriage  coutrnct  void,  the  court  slinll  in  no  case 
order  the  reference  to  a  referee  nominated  by  either  party  nor 
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to  a  referee  agreed  iipou  by  the  parties,  iior  without  proof  by 
affidavit  conformable  to  the  rules  relating  to  the  manner  and 
proof  of  the  service  of  the  summons  and  complaint.  Notice  of 
appearance  and  retainer  shall  not  be  sufficient  to  excuse  such 
proof. 

When  the  action  is  for  a  divorce  on  the  ground  of  adultery, 
unless  it  be  averred  in  the  complaint  that  the  adultery  charged 
was  committed  without  the  consent,  connivance,  privity  or  pro- 
curement of  the  plaintiff;  that  five  years  have  not  elapsed  since 
the  discovery  of  the  fact  that  such  adultery  had  been  committed, 
and  that  the  plaintiff  has  not  voluntarily  cohabited  with  the 
defendant  since  such  discovery;  and,  also,  where,  at  the  time  of 
the  offense  charged,  the  defendant  was  living  in  adulterous  inter* 
course  with  the  person  with  whom  the  offense  is  alleged  to  have 
been  committed;  that  five  years  have  not  elapsed  since  the  com- 
mencement of  such  adulterous  intercourse  was  discovered  by  the 
plaintiff,  and  the  complaint  containing  such  averments  be  verified 
by  the  oath  of  the  plaintiff  in  the  manner  prescribed  by  the  Code, 
judgment  shall  not  l)e  rendered  for  the  relief  demanded  until  the 
plaintiff's  affidavit  be  produced  stating  the  above  facts. 

In  an  action  for  a  divorce  or  for  the  annulment  of  a  marriage, 
w^here  the  defendant  fails  to  answer,  no  reference  shall  be 
granted  to  take  proof  of  the  facts  stated  in  the  complaint,  but 
before  a  judgment  shall  be  granted  the  proof  of  such  facts 
must  be  made  to  the  court  in  open  court  and  a  copy  of  the  evi- 
dfuce  taken  before  the  court  shall  be  written  out  and  filed  with 
the  judgment  roll.  The  court  may,  however,  in  case  the  evi- 
dence is  such  that  the  public  interest  requires  that  the  examina- 
tion of  the  witnesses  should  not  be  public,  exclude  all  persons 
from  the  court  room  except  the  parties  to  the  action  and  their 
counsel  and  the  witnesses,  and  shall  order  such  evidence,  w*hen 
filed  with  the  clerk,  sealed  up  and  exhibited  only  to  the  parties 
to  the  action  or  some  one  specially  interested  upon  order  of  the 
court. 

Rule  73.    Divorce^  Jndarment  by  detanlt,  ^rlien  arranted. 

Before  judgment  by  default  shall  be  granted  in  an  action  to 
annul  a  marriage  on  the  ground  that  the  party  was  under  the 
age  of  legal  consent,  proof  must  be  made  showing  that  the  parties 
thereto  have  not  freely  cohabited  for  any  time  as  husband  and 
wife,  after  the  plaintiff  had  attained  the  age  of  consent.  If  the 
action  is  brought  to  annul  the  marriage,  on  the  ground  that  the 
plaintiff's  consent  was  obtained  by  force  or  fraud,  the  plaintiff 
must  show  that  there  has  been  no  voluntary  cohabitation  between 
the  parties  as  man  and  wife;  and  if  it  is  brought  to  annul  a 
marriage  on  the  ground  that  the  plaintiff  was  a  lunatic,  proof 
must  be  produced  showing  that  the  lunacy  still  continues;  or 
that  the  parties  have  not  cohabited  as  husband  and  wife  after  the 
plaintiff  was  restored  to  his  reason. 

Rule  74.    Divorce,  answer  in  action. 

The  defendant  in  the  answer  may  set  up  the  adultery  of  the 
plaintiff,  or  any  other  matter  which  would  be  a  l)ar  to  a  divorce, 
separation,  or  the  annulling  of  a  marriage  contract;  and  if  nn 
issue  Is  taken  thereon,  it  shall  be  tried  at  the  same  time  and  in 
the  same  manner  as  other  issues  of  fact  in  the  cause. 
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B«le  7S.    l^eiritimaojr  of  olilldren  on  cii«'orce. 

On  a  comE^int  filed  bjr  a  husband  for  u  divorce,  if  hv  wishi's 
to  question  the  lei^itimacy  of  auy  of  the  children  of  his  wife,  the 
alle^atiou  that  they  are  or  that  he  believes  them  to  be  illegiti- 
mate,  shall  be  distinctly  made  in  the  complaint.  If,  upon  default* 
proofs  shall  be  taken  upon  the  question  of  legitimacy  as  well  as 
upon  the  other  matters  stated  in  the  complaint,  and  if  the  issue 
is  tried  by  a  jury,  an  issue  on  the  question  of  legitimacy  of  the 
children  shall  be  awarded  and  tried  at  the  same  time. 

R«l«  Ttt.  Jvdvment  deelarlttflr'  marrlave  "rold,  or  grmni^ 
%»m  a  diTorco  mot  to  bo  br  default  i  COVF  of  pleadinir  or 
teatlBiony  not  to  be  furniabed  |  Jvdirment  to  be  entered  by 
0ont« 

Kg  ..r.dgment  annulling  a  marriage  contract,  or  granting  a 
diTcree.  or  for  a  separation  or  limited  divorce,  shall  be  uuido  of 
course  by  the  default  of  the  defendant;  or  in  the  consequt^nce  of 
any  neglect  to  appear  at  the  hearing  of  the  cause,  or  by  consent. 
Every  ssuch  case  shall  be  heard  after  the  trial  of  the  issue,  or 
upon  the  coming  in  of  the  proofs  at  a  Special  Term  of  the  court; 
but  where  no  person  appears  on  the  part  of  the  defendant,  the 
details  of  evidence  in  adultery  causes  shall  not  be  read  in  public, 
but  shall  be  submitted  in  open  court.  No  officer  of  any  court, 
with  whom  the  proceedings  in  an  adultery  cause  are  filed,  on  or 
before  whom  the  testimony  is  taken,  nor  any  clerk  of  such  officer, 
•'jther  before  or  after  the  termination  of  this  suit,  shall  permit 
a  copy  of  sLur  of  the  pleadings  or  testimony,  or  of  the  substance 
of  the  details  thereof,  to  be  taken  by  any  other  person  than  a 
party  or  the  attorney  or  counsel  of  a  party,  who  has  appeared  in 
the  cause,  without  a  special  order  of  the  court. 

No  judgment  in  an  action  for  a  divorce  shall  be  entered  except 
upon  the  special  direction  of  the  court. 
R«le  T7.    ReedT-er  of  debtor's  eatatei  poorer*  and  duties ) 


Every  receiver  of  the  property  and  effects  of  the  debtor  shall, 
noless  restricted  by  the  special  order  of  the  court,  have  general 
power  and  authority  to  sue  for  and  collect  all  the  debts,  demands 
f»nd  rents  belonging  to  such  debtor,  and  to  compromise  and  settle 
such  as  are  unsafe  and  of  a  doubtful  character.  He  may  also 
sue  in  the  name  of  a  debtor,  where  it  is  necessary  or  proper  for 
him  to  do  so;  and  he  may  apply  for  and  obtain  an  order  of 
course  that  the  tenants  of  any  real  estate  belonging  to  the  debtor, 
or  of  which  he  is  entitled  to  the  rents  and  profits,  attorn  to  such 
receiTer,  and  pay  their  rents  to  him.  He  shall  also  be  permitted 
to  make  leases,  from  time  to  time,  as  may  be  necessary,  for 
teniMs  not  exceeding  one  year.  And  it  shall  be  his  duty,  without 
any  unreasonable  delay,  to  convert  all  the  personal  estate  and 
effects  into  money;  but  he  shall  not  sell  any  real  estate  of  the 
debtor  without  the  special  order  of  the  court,  until  after  judg- 
ment in  the  cause.  He  is  not  to  be  allowed  for  the  contn  of  any 
suit  brought  by  him  against  an  insolvent  from  whom  he  in  un- 
able to  collect  his  costs,  unless  snch  suit  is  brought  by  order  of 
the  court,  or  by  the  consent  of  all  persons  interested  in  the  funds 
in  his  hands.  But  he  may,  by  leave  of  the  court,  sell  such  des- 
perate debts,  and  all  other  doubtful  claims  to  personal  property, 
at  public  auction,  griving  at  least  ten  days'  public  notice  of  the 
time  and  place  of  such  sale. 
Rale  78.    Suits  br  reoelTer;  oosts. 

Whenever  a  receiver,  appointed  under  proceedings  supple- 
mentary to  execution,  snail  "pply  for  leave  to  bring  an  action, 
he  shall  present  and  file  with  Ms^application  the  writt(Mi  request 
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of  the  eroditor  in  wlioso  behalf  he  was  appolntod,  that  sttch 
action  be  brought;  or  else  he  shall  |!rive  a  bond  with  sufficient 
security  and  properly  acknowledged  and  approyed  by  the  court,  to 
the  person  against  whom  the  action  is  to  be  brought,  conditioned 
for  the  payment  of  any  costN  which  may  be  recovered  against 
such  receiver.  And  leave  to  bring  action  shall  not  be  granted 
except  on  such  written  request  or  on  the  giving  of  such  security. 
In  all  other  cases  where  a  receiver  applies  to  the  court  for  leave 
to  bring  an  action,  he  shall  show  in  such  application  that  he  has 
Huflicient  property  iu  his  actual  posscKsion  to  secure  the  person 
against  whom  the  action  is  to  be  brought  for  any  costs  which  he 
may  recover  against  such  receiver;  otherwise  the  court  may  re- 
<iuire  the  receiver  to  give  such  bond  conditioned  for  the  payment 
of  costs,  and  with  such  security  as  is  above  mentioned, 

Hale  70.    Who  may  be  referee,  and  duties  of. 

Except  in  a  case  provided  for  by  section  1011  of  the  Code 
of  Civil  Procedure,  no  person,  unless  he  is  an  attorney  of  the 
court  iu  good  standing,  shall  be  appointed  sole  referee  for  any 
purpose  in  any  pending  action  or  proceeding.  Nor  shall  any  per- 
son be  appointed  a  referee  who  is  the  partner  or  clerk  of  the 
attorney,  or  counsel,  of  the  party  in  whose  behalf  such  applica- 
tion for  su<'h  appointment  is  made,  or  who  is  in  any  way  con- 
nected in  business  with  such  attorney  or  counsel,  or  who  occu- 
pies the  same  ottlce  with  such  attorney  or  counsel.  All  moneys 
received  by  a  referee  appointed  to  sell  real  property  shall  be 
forthwith  deposited  by  the  referee  in  his  own  nan^e  as  referee 
in  a  bank  or  trust  company  authorized  to  receive  on  deposit  court 
funds:  and  if  there  be  no  such  depository  in  the  city  or  town 
in  whicli  the  referee  resides,  then  he  shall  deposit  such  moneys 
forthwith  in  a  depository  located  in  an  adjoining  city  or  town, 
or  with  the  County  Treasurer  of  the  county  in  which  the  action 
or  special  proceeding  is  pending;  and  such  moneys  so  deposited 
shall  not  be  withdrawn,  excei»t  upon  the  order  of  the  court. 
(Amended  Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 

The  following  form  has  been  approved  by  the  justices  of  the 
Supreme  Court  in  the  First  Department. 

To  comply  toith  the  Amemlcd  Rides  of  Practice  in  foreclosure 
cases  the  jniUjment  should  contain  immediately  foliotving  the 
direction  io  s*U  and  in  substitution  for  the  provisions  nhu)  in 
use  thp.  foUoiring  provisions: 

Cnder  the  direction  of  ,  Esq.,  who  is  hereby  ap- 
pointed referee  for  that  purpose;  that  said  referee  give  public 
notice  of  the  time  and  phu'e  of  such  sale  according  to  law  and 
the  course  and  practice  of  this  court;  that  the  plaintiff  or  any 
other  party  to  this  action  may  become  the  purchaser  or  pur- 
chasers on* such  sale;  that  said  referee  execute  to  tlie  purcliaser 
or  iinrclmsers  on  such  sale  a  deed  of  the  premises  sold;  that 
such  referee  on  receiving  the  proctH»ds  of  sale  forthwith  pay 
therefrom  the  taxes,  assessments  and  water  rents  which  are  or 
may  become  liens  on  the  premises  at  the  time  of  sale.  That 
said  referee  then  deposit  the  balances  of  such  proceeds  of  sale 
in* and  shall  thereafter  make  the  following  pay- 
ments, and  his  checks  drawn  for  that  purpose  shall  be  paid  by 
the  said  depository: 

First.—  The  sum  of  $50  to  the  said  referee  for  bis  fees  herein. 

Second. —  Advertising  expenses  as  shown  on  the  bills  presented 
and  certified  by  the  said  referee  to  be  correct,  and  duplicate 
copies  of  which  shall  be  left  with  said  depository. 

riiird.— Said   roforeo   shall   also   pay   to   the  plaintiff  the  sum 

of dolijirs,  adjudged  to  thi*  plaintiiT  ji»r  his  costs  and 
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di^burscmentfl  in  this  action,  with  iuterest  thereon  from  the  date 

hereof,    together    with   an    additional    allowance   of    

dollars    hereby    awarded    to    the    plaintiff,    in    addition    to    costs, 

with  iuterest  thereon  from  the  date  thereof;  and  also 

dollars,  the  said  amount  so  reported  due  as  aforesaid,  together 
with  the  lej^al  interest  thereon  from  the  date  of  said  report,  or 
so  mucl)  thereof  as  the  purchase  money  of  the  mortiraged  prem- 
ises will  pay  of  the  same, 

Fourth.—'  If  such  refepee  intends  to  apply  for  a  further  allow- 
ance for  his  fees,  he  may  leave  upon  deposit  Kuoh  amount  as 
will  cover  such  additional  nllowanre,  to  await  the  further  order 
of  the  court  thereon,  after  application  duly  made. 

Ri|le  80.    Seqveatr^tioii  of  property  of  corporation;  ^vh«r« 
motion  foi*  receiver  mux  be  made)  removal  of  receiver. 

All  motions  for  the  sequestration  of  the  property  of  corpora* 
tiODi,  or  for  the  -appointment  of  receivern  thereof,  must  1k»  made 
iu  the  judicial  district  in  which  the  principal  place  of  husiness  of 
•aid  corporfitions,  respectively,  is  situated,  except  that  in  actions 
braq^iit  by  the  Attorney-General  in  behalf  of  the  people  of  this 
Ktate,  when  it  shall  be  made  to  appear  that  such  sequestration 
ia  a  necessary  incident  to  the  action,  and  that  no  receiver  has 
already  been  appointed,  a  motion  for  the  appointment  of  one  may 
be  made  in  any  county  within  the  judicial  district  in  which  such 
action  is  triable.  No  motion  can  be  made,  or  other  proceeding 
bad  for  the  removal  of  a  receiver,  elsewhere  than  in  the  judicial 
diatriet  in,  which  the  order  for  his  appointment  was  made.  And 
whore  a  receiver  has  been  appointed,  his  appointment  shall  be 
extended  to  any  subsequent  suit  or  proceeding  relating?  to  the 
eame  estate  or  property  in  which  a  receiver  is  necessary. 

Rale  81.    Po^ror  of  reeolver  to  employ  counsel. 

J<o  receiver  shall  have  power  to  employ  more  than  one  counsel, 
ei^cept  under  special  ciroumstanoes  and  in  particular  cases  ro- 
Qiiiriusr  the  employment  of  additional  counsel,  and  in  such  cases 
only  upon  specml  application  to  the  court,  showing  such  circum- 
stances by  his  petition  or  affidavit,  and  on  notice  to  the  partj-  or 
penion  on  whose  behalf  or  application  he  was  appointed.  This 
rule  shall  apply  to  all  receivers,  present  and  future;  and  no  allow- 
ance shall  be  made  to  any  receiver  for  expenses  paid,  or  made, 
or  iBcurred  in  violation  of  this  rule. 

|i«le  82.    ISSs^ainlnMiOii  of  a  party  before  trial. 

When  ai|  examination  is  required  under  sections  870,  871,  872 
of  tbo  Cod^  of  Civil  Procedure,  the  afRdavit  shall  specify  the 
facts  and  circumstances  which  show,  in  conformity  with  subdi- 
vision 4  of  section  872,  that  the  examination  of  the  person   is 

mat«ml  4o4  nfp^saar^. 

Rale  83.    Courts  laay  make  further  vniea. 

The  Appellate  Division  in  each  dep.irtnient,  and  the  various 
oonrta  of  record,  may  make  such  further  rules  in  rejrawl  to  the 
tmnsaotlon  of  business  before  them  respectively,  not  ineonslMtent 
with  the  forejVQing-  rules,  as  they  in  their  discretion  may  deem 
naoeaaary. 
Rule  84.    Practice  In  caseM  uot  covered  by  tliese  rnles. 

In  cases  where  no  provision  is  made  by  sl:i1nto  or  by  thcs«'  rules 
the  proceedings  shall  be  according  to  the  customary  practice  sis  it 
formerly  existed  in  the  Court  of  Chancery  cu-  Sui>remc  Court,  ni 
cases  not  provided  for  by  statute  or  by  the  written  rules  of  those 
courts. 

105b 


CARLISLE  TABLE  OF  MORTALITY. 

Table  showing  the  value  of  an  annuity  of  $1  on  a  -sif^le  Ufe, 
according  to  the  Carlisle  Table  of  Mortality,  at  5  per  cent, 
interest,  referred  to  in  General  Rule  No.  70. 


Age. 

Number  of 
years'  pur- 
chase the 
annuity  is 
worth. 

Age. 

Number  of 
years'  pur- 
chase the 
annuitv  is 
worth. 

Age. 

Number  of 
years'  pur- 
chase the 
annuitv  ia 
worth. 

0 

12.083 
13.995 
14.98:> 
15.824 
16.271 
16.590 
16.735 
16.790 
16.786 
16.742 
16.669 
16.581 
16.495 
16.406 
16.316 
16.227 
16.145 
16.067 
15.988 
15.905 
15.818 
15.727 
15.629 
15.526 
15.417 
15.304 
15.188 
15.065 
14.942 
14.827 
14.723 
14.617 
14.506 
14.387 
15.260 

35 

36 

37 

38 

39 

40 

41 

42 

43 

44 

46 

46 

47 

48 

49 

50 

51 

52 

53 

.54 

55 

56 

57 

58 

59 

60 

61 

62 

63 

64 

65 

66 

67 

68 

69 

14.127 

13.987 

13.843 

13.694 

13.641 

13.380 

13.244 

13.101 

12.956 

12.805 

12.648 

12.480 

12.301 

12.107 

11.892 

11.660 

11.409 

11.154 

10.892 

10.624 

10.347 

10.063 

9.771 

9.478 

9.199 

8.940 

8.712 

8.487 

8.258 

8.016 

7.765 

7.603 

7.227 

6.941 

6.643 

70 

71 

72 

73. 

74 

76....... 

76....... 

77 

78 

79 

80 

81 

82 

83 

84 

85 

86 

87 

88 

89 

90 

91 

92 

93 

94 

96 

96 

97 

98 

99 

100 

101 

102 

103 

6.33d 

1 

6.015 

2 

»      5.711 

3 

5.434 

4 

5.190 

6 

4. 980 

6 

4.792 

7 

4.609 

8 

4.422 

0 

4.210 

10 

4.014 

11 

3.799 

12 

3.606 

13 

3.406 

14 

3.211 

15 

3.000 

16 

2.830 

17 

2.685 

18 

2.607 

19 

2.495 

20 

2.339 

21 

2.321 

2.412 

23 

2.617 

2.660 

25 

2.696 

2.555 

27 

2.428 

28 

2.278 

29.. 

2.045 

30 

1.624 

31 

1.192 

32 

0.763 

33 

0.317 

34 

RULES  FOR  COMPUTING  THE  VALUE  OP  THE  LIFE 

ESTATE  OR  ANNUITY. 

Calculate  the  interest  at  5  per  cent,  for  one  year  upon  the  sum 
to  the  income  of  which  the  person  is  entitled.  Multiply  this 
interest  by  the  number  of  years'  purchase  set  opposite  the  per- 
son's age  in  the  table,  and  the  product  is  the  gross  value  of  the 
life-estate  of  such  person  in  said  sum. 
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EXAMPLES. 

Suppose  a  widow's  age  is  37,  and  she  is  entitled  to  dower  in 
real  estate  worth  ^350.75.  One-third  of  this  is  9^116.91  2/3. 
Interest  on  j^l  16.91  for  one  year  at  5  per  cent,  (as  fixed  by  the 
TOib  Rule)  is  $5.85.  The  number  of  years'  purchase  which  an 
annuity  of  $1  is  worth  at  the  age  of  37,  as  appears  by  the  table, 
is  thirteen  years  and  843/1,000  parts  of  a  year,  which  multi- 
plied by  $5.85,  the  income  for  one  year,  gives  $80.98  aud  a  frac- 
tion  as  the  gross  value  of  her  right  of  dower. 

Suppose  a  man  whose  age  is  50  is  tenant  by  the  curtesy  in 
the  whole  of  an  estate  worth  $9,000.  The  annual  interest  on  "the 
sum  at  5  per  cent,  is  $450.  The  number  of  years'  purchase 
which  an  annuity  of  $1  is  worth  at  the  age  of  50,  as  per  table, 
is  11.G60  parts  of  a  year,  which  multiplied  by  $450.  the  value 
of  one  3'ear,  gives  $5,247  as  the  gross  value  of  his  life  estate  iu 
the  premises,  or  the  proceeds  thereof. 

Note. —  The  values  in  this  table  are  calculated  on  the  suppo- 
sition that  the  annuities  are  payable  yearly,  first  payment  due 
one  year  hence.  These  values,  with  those  for  joint  and  survi- 
vorship life  interest,  may  be  found  in  "  Commutation  Tables  for 
Joint  Annuities  lind  Survivorship  Assurances  Based  on  the  Car- 
lisle Mortality,  by  David  Chisholm."  London,  Charles  &  Edwin 
Layton*  1858. 
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THE 


Code  of  Civil  Procedure 

of  the 

STATE  OF  NEW  YORK« 


AN    ACX 

Relatlnir  to   Courts*  Officers  of  Justice,  and 

Civil  Proceedings. 

Pahsbo  June  2, 1876 ;  thk^ee-flfths  being  present 

J%e  I^KppU  of  the  State  of  New  York,  represented  in  Senate 
and  AamnMy,  do  enact  as  follows, 

CHAPTER  I. 
General  Provisions  relating  to  Courts,  and  the  Mem- 
bers and  Officers  thereof. 

TITLV    I.— TkeCourto  ef  the  fttate;  their  Oeneral  Powers  and  Attrlbntss, 
and  Ctoneral  Bef  nUtloBs  pertsiniag  to  the  Exerelse  thereof. 

TRLB  II.~Pe«?1sI«bs  of  Oeaersl  Appltestion,  relstiny  to  the  Jadges,  and  cei^ 
tain  other  Ofleen  of  the  Coarts. 

TITLE  I. 

The  coortsof  the  State ;  their  general  powers  and  attributes, 

and  general  regulations  pertaining^  to  the  exercise  thereof 

Artlde  1.  KDomeratlon  and  classlfleetion. 

3.  General  powers  and  attributes  of  the  coarts. 

S.  Miscellaneoos  prorlslons  relating  to  the  sittings  of  the  oonrta. 

AKTfCLB  FIRST. 

Enumeration  and  daseiflcation. 

See.  1.  Oonrts. 

2.  Oonrts  of  record  ennmerated. 

S.  Oonrts  not  of  reeord. 

4.  General  prorlstons  as  to  Jurisdiction,  etc. 

f   1.    [Am>d,   19G0.]     Govrta. 

The  courts  referred  to  in  this  act,  are  enumerated  in  sections 
two  and  three  of  the  judiciary  law. 

Amended  by  L.  1000,  cli.   OS,  f  3.     See  note  26  of  notes  of  Board  of  Statutory 
Oooaolfdatlog  at  end  of  Code. 


S§  2-4  COURTS.  c.  1, 1. 1,  a.  1 

H  2-3.  [Repealed  by  L.  lUOJ),  di.  ^5.  See  Consolidated  La  .vs, 
tit.   Judiciary  Law,  §$  2-3. J 

fi  4.  lAiii*€t,  1877.1  General  provliilon  oji  to  Jarlii«llction* 
etc. 

Each  of  those  court.s  Khali  eontlmtc  to  «xerCiile  the  Jut-iddidtion 
and  powers  now  vested  in  it  by  law,  according  to  the  coiirsd  and 
practice  of  the  court,  except  an  otherwise  prescribed  in  this  act. 

Co.   Proc.   f   10,   aud  part  of  f  400. 
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c  1, 1. 1,  a.  2  COURTS.  18  5-l0 


AftTIOI^B   9BCOND. 

Oentral  pauws  and  attributes  of  the  courts. 

Sec.     5.  The   sitting  of  courts   to   be   public. 

6.  Oourtii  not  to  tit  on  Sovday.  except  in  special  cases 
T.   General   powers  of  courts   of  record. 

8.  Criminal  cop  tempts   defined. 

9.  Pvolshinent   for  crlmlpal  cantemiits. 

10.  Sucli  contempts  in  rlew  of  court;  bow  punished,  etc, 

11,  Bequlsites   of  rontmitmept. 
It.   Preceding  stectlons   limited 

18.  Indictment,   if  offence  is   Indictable. 

14.  Contempts;   ponlsluible  ciTllly. 

15.  No  puulshmsnt  for  non-payment  of  interlocutory  costs. 

16.  Id. ;  money  due  upon  a  ctmtract. 

17.  Rales  of  conrts  of  record,  bow  made  and  revlse<l, 

18.  Roles   to  be  pobllshed. 

19.  Courts  to  ordi^r  calendar  priate4> 

20.  Bxp*»nso  to  be  a  county  charge. 

21.  Certalq   papers  may   be   destroyed. 

92.  Writs,   ate,   in   nanM  of  the  people,   and  in   Buglish;   abbrpTlatlons. 

23.  Id. ;    teste   and   return. 

24.  Id.;   to  be  au^«cribed  or  Indorsed;   wliep  arror,   etc.,  not  to  vitiate. 
85.  No  discontinuance  by   reason   of  vacancy,   etc. 

26.  In    New- York   and    Brooklyn,    continuance   of   proceedings   commenced 

before  judges. 

27.  Provisions   respecting  the  seals  of  courts. 

28.  Seals  of  cooatke. 

29.  (Repealed.) 

30.  Now  seals. 

li  1^-6.  [Repealed  by  L.  1909,  cli.  85,  Bee  Consolidatec)  I^aws, 
tit.  Jadidary  Law,  §|  4-5.] 

i   T.   Crenerwl  jnoweps  of  monrim  of  Feoovd. 

A  court  of  record  has  power: 

1.  To  issue  a  subpoena,  requiring  the  attendance  of  a  person 
found  in  the  State,  to  tpstif^-  ju  a  cau^e  pending  in  that  court; 
subject,  however,  to  the  limitations  proscribea  by  Jaw,  with  re- 
spect to  the  portion  of  the  State  in  which  the  process  of  a  local 
court  of  record  may  be  served. 

2.  To  administer  an  oath  to  a  witness,  in  the  exercise  of  the 
poweni  and  duties  of  the  court. 

3.  To  devise  and  make  new  process  and  forms  of  proceedings, 
necessary  to  carry  into  effect  tlie  powers  and  jnrijjdictlon  pos- 
sessed by  it. 

2  B.    8.   276,   f   1    (rj  B.   S,,' 5t|j  e«J.,  468;  2   Edm.   2S7), 

fg  8-12.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.   Judiciary  Law,  §§  750-752,  754.  J 

I  l«.  [Repealed  by  1,.  1909,  ch.  85?.     See  Penal  Law,  §  GOi?,] 

S  14-  fRe]>ealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.   Judiciary  Law,  §  753.] 

If  10..16.  [Repeale*?  by  L.  1909,  ch.  U.  Sec  Coiusolldatcd 
Laws,  tit.   Civil  Rights  Law,  $§  20-21.  J 
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If  lT-19.  [Repealed  by  L.  1909,  ch.  35.  See  Conaolidated 
Laws.  tit.  Judiciary  Law,  §§  52,  90,  93-95,  154,  193,  328  and 
329.] 

«  ao.  [Repealed  by  L.  1909.  chs.  IG  and  58.  See  Consolidated 
Laws,  tits.    County  Law,  §  240,  State  Finance  Law^,  §  46.] 

{  21.  [Repealed  bv  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.   Judiciary  Law,  {  87.] 

1  22.  "Writs,  etc,  In  name  off  tlie  people,  and  In  Enarllnlii 
abbreviations. 

Except  where  it  is  otherwise  specially  prescribed  by  law,  a  writ 
or  other  process  mast  be  in  the  name  of  the  people  of  the  State, 
and  eacn  writ,  process,  record,  pleadinj?  or  other  proceeding  in  n 
court,  or  before  an  officer,  must  be  in  the  English  lanf^ua^e,  and, 
unless  it  is  oral,  made  out  on  paper  or  parchment,  in  a  fair  le^ble 
character,  in  words  at  lenjrth,  and  not  abbreviated.  But  the 
proper  and  known  names  of  process,  and  technical  words,  may  be 
expressed  in  appropriate  language,  as  now  is,  and  heretofore  has 
been  customary;  such  abbreviations  as  are  now  commonly  em- 
ployed in  the  English  language  may  be  used:  and  numbers  may 
be  expressed  by  Arabic  figures,  or  Roman  numerals,  in  the  cus- 
tomary manner. 

2  R.  S.  275,  Sf  8  and  9  (3  R.  S.,  5tli  ed.,  407;  2  Edm.  285).  codboU- 
dated. 

1  23.  Id.;   teste  and   return. 

A  writ  or  other  process  issued  out  of  a  court  of  record,  must 
be  tested,  except  where  it  is  otherwise  specially  prescribed  by 
law,  in  the  name  of  a  judge  of  the  court,  on  any  day;  must  be  re- 
turnable within  the  time  prescribed  by  law;  or,  if  no  time  is  pre- 
scribed by  law,  within  the  time  fixed  by  the  court,  and  therein 
specified  for  that  purpose:  and  when  returnable,  must,  together 
with  the  return  thereto,  be  filed  with  the  clerk,  unless  otherwise 
specially  prescribed  by  law. 

2  R.   8.  279,   8  9;  L.   1847.  ch.  280,   8  57;   L.   1847,  ch.  470.   8  40. 

I  24.  Id. I  to  be  Nnbscrlbed  or  Indorsed)  ipvhen  error, 
etc.,   not   to   vitiate. 

A  writ  or  other  process,  issued  out  of  a  court  of  record,  must, 
before  the  deliverj*  thereof  to  an  officer  to  1>€  executed,  be  sub- 
scribed or  indorsed  with  the  name  of  the  officer  by  whom,  or  by 
whose  direction  it  was  granted,  or  the  attorney  for  the  party,  or 
the  person  at  whose  instance  it  was  issued.  A  writ  or  other  proc- 
ess tlms  subscribed  or  indorsed,  is  pot  void  or  voidable,  by  reason 
of  having  no  seal  or  a  wrong  seal  thereon,  or  of  any  mistake  or 
omission  in  the  teste  thereof,  or  in  the  name  of  the  clerk,  unless 
it  was  issued  by  special  order  of  the  court. 
Id. 

{  25.  [Ank'd,  1877.]  No  discontinuance  by  reason  of  va- 
cancy, etc. 

An  action  or  special  proceeding,  civil  or  criminal,  in  a  court  of 
record,  is  not  discontinued  l)y  a  vacancy  or  change  in  the  judges 
of  the  court,  or  by  the  re-election  or  re-appointment  of  a  jud;<e; 
but  it  must  be  continued,  heard  nn<l  determined,  by  the  court,  as 
constituted  at  the  time  of  liie  hearing  or  determination.  After  a 
judge  is  out  of  office,  he  may  settle  a  case  or  exceptions,  or  make 
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an  J  return  of  proceedings,  had  before  him  while  he  was  in  office^ 
and  nuiy  be  compelled  so  to  do,  by  the  court  in  which  the  actiof 
or  special  proceeding  is  pending. 

2  R.   S.   277,   S  2. 

i  ^ce.  [Am'dy  1910.]  "Wbe*  one  |vd«e  mar  eontinve  pro- 
eee<limir>  commeneed  before   anotber. 

In  the  counties  within  the  first  and  second  judicial  districts, 
a  special  proceeding  Instituted  before  a  judge  of  a  court  of  record, 
or  a  proceeding  commenced  before  a  judge  of  the  court,  out  of 
court,  in  an  action  or  special  proceedm^  pending  in  a  court  of  ^ 

reo(H-d  may  be  continued  from  time  to  time,  before  one  or  more 
other  judges  of  the  same  court,  with  like  effect,  as  if  it  had  been 
instituted  or  commenced  before  the  judge,  who  last  hears  the 
same.     (See  i  771,  post.)  "^^ 

Am'd.  Lu   1010,  ch.  562.    In  effect  Sept.   1,  1010. 

I  27.  [Repealed  by  L.  1909.  chs.  35  and  65.  See  Consolidated 
Laws,  tits.  Judiciary  Law,  fl  28,  158  and  194,  County  Law, 
\  245;  and  also  Code  Civ.  Pro.,  9  2507.] 

I  28.  [Repealed  by  L.  1909,  ch.  16.  See  Consolidated  Laws, 
tit.  County  Law,  i  245.] 

9  »•   [Repealed  by  L.  1892,  ch.  677.] 

I  ao.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Lawc, 
tits.  Judiciary  Law,  S  29,  County  Law,  §  245.] 
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ARTIOLB    TH1IU>. 

MiBcellaneoua  pravMions  relating  to  the  sittingt  of  ih^  ffourf, 

S^c.  31.  Il<>o(08,   fuel,   etc.,   how  turslshed. 

32.  No  liquors,   etc.,   to  be  sold  in  court-house. 
38.  Penalty. 

34.  Adournment  of  court  to  a  future  day. 

35.  Adjournment  of  term,   judge  not  appearing;. 

36.  When  court  to  be  adJourue«l  to  a  day  certain. 

37.  Causes    trlc<l   elsewhere   than   at   court-houne. 

38.  Governor  may  change  place  for  holding  courts  Of  ri»eord. 

39.  Such   apixtlntnient,    etc.,    to   be   recorded   apd   published. 

40.  Judge  may   change   place   for  holding  court  of   r«»cord. 

41.  Adjournment   of   term    to   another  place   when   parties   so  atlpolate. 
48.  Place   for  holding  courts   In   city   of   New-York,    how  changett. 

43.  When   court-house  is   unfit   to   bold   court,    another   plac«   to   be    ap* 

pointed. 

44.  No  action   or  special   proceeding  abated,   etc..   by  failure  or  adjourn- 

qieot  of  court. 

45.  Trial   onee  commence*!   may  be  continued   beyond   term. 

I  31.  [Repealed  by  L.  1009,  ch.  16.  See  Consolidated  J^aws, 
tit.   County  Law,  §  42.    See  aluo  New  York  charter,  |  62,]- 

l«  »2.8.^.  [Repealed  by  L.  19U9,  ch.  88.  See  Penal  Law\ 
§  1700.] 

I  :I4.  [Ani*d,  18»5,  1900.1  Trial  of  caoMes  at  adJourneA 
term. 

(^aiises  may  be  noticed  for  trial  for  any  term  of  a  court  of 
record  adjourned  as  provided  in  section  seven  of  the  judiciary 
law,  as  if  it  was  held  by  original  appointment. 

Amended  by  I-.  ISB."),  ch.  946,  and  L.  11)09,  ch.  05.  Former  section  re- 
peaI«H]  bv  I..  1909.  <'h.  .'{.l.  See  Consolidated  Laws.  tit.  Judiciary  Law, 
11  7,  534.  540.  See  note  27  of  notes  of  Board  of  Statutory'  Consolldatiun 
at   end    of    code. 

If  SS-m.  (Repealed  by  L.  1009,  ch.  35.  See  Consolidated 
I>uwR,  tit.    Judiciary  Law,  §  C] 

§   n7.   CniiMeH    tried   elnetrhere   than   at   coart-boaae. 

The  partita  to  an  action  or  special  proceeding,  pending  in  a 
court  of  record,  may.  with  the  consent  of  the  judge  who  is  to 
try  or  hear  it.  without  a  jury,  stipulate  in  writing,  that  it  shall 
be  tried  or  heard  and  tletcrniiiiMl.  plsewhorc  than  at  the  ctmrt- 
house.  The  stipulation  must  si)ccify  the  place  of  trial  or  hearing, 
and  must  be  filed  in  the  oMlce  of  the  clerk:  and  the  trial  or  hearing 
must  be  brought  on  ui)on  the  usual  notice,  unless  otherwise  pro- 
vided in  the  stipulatitm. 

L.    1S47,    ch.    470,    |    4t.      See   S   239. 

f  38.  Guvernor  may  chanice  place  for  lioldlnHT  covrta 
of   record. 

If  the  governor  deenis  it  re«|uisite.  by  reason  of  war,  pestilence, 
or  other  public  calamily,  or  the  danger  thereof,  that  the  ne:-t  en- 
suing term,   or   the  ncxl   ensuing  ntjjourned   sitting,   oi  the  court 
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of  nftpeal»f  or  that  the  iiext  eiisningr  tonii  of  any  otlrtM*  court  of 
reiford,  appointed  to  be  held  elsewhere  tliaa  in  the  city  of  NeW- 
York,  should  be  held  at  n  pla<*e^  other  than  that  Where  it  ia  ap- 
poiiit«d  to  be  held,  he  may*  by  proelaniatiou,  appoiut  a  different 
place  within  its  district  for  the  holdiuir  thoreof ;  and  dt  any  time 
thereafter  he  may  reToke  the  appointtnenti  and  appoint  another 

Elace,  or  leave  the  term  to  he  heJd  at  the  place  where  it  would 
are  been  held,  but  for  hia  appointment. 

a  B,  S«  290.  f  87.  *Fhi9  sNrtlott  hat*  not  h^^m  expr^Ml;  r^pealM  but  has 
b«ea  ombotlled  In  the  Jndlciarr  JUiir.  8c«  <'<iiiKolldati>(l  i>dW8,  tit.  JiKlioi- 
arj   Law,    f   8. 

t  39.  Saeli  appolntmentii,  et«.,  to  be  recorded  and  pnb- 
llaked. 

Such  an  appointment  or  revocation  mu8t  be  under  the  hand  of 
the  governor,  and  filed  in  the  office  of  the  secretary  of  State:  it 
most  be  published  in  such  newnpapers  and  for  such  time,  as  the 
governor  directs. 

Id.,  I  88.  Partlj  repealed  by  L.  1009.  ch.  5S.  See  Consolidated  T^wa, 
tit.  State  FInan(*e  Law.  $  49.  Balance  of  section  not  expre8f>ly  repealed 
but  is  embodied  In  Judiciary  l4iw,   f  8. 

I  40.  [Repealed  by  L.  11)09.  ch.  35.  See  Consolidated  Laws, 
tit.   Judiciary  Law,  §  9.] 

f  41.  [Ani'd,  1891,  1909.]  Adjonrnment  of  term  to  an- 
other place  iTbea  parties  so  stipulate. 

A  court  of  record  may  in  its  discretion,  where  the  parties  to 
an  action  file  a  stipulation  that  the  same  be  tried  at  »  place 
within  the  county  where  said  acticm  is  triable,  other  than  the 
court-house,  adjourn  the  term  to  snch  place  for  the  trial  of  said 
action.  Notice  of  such  an  adjournment  must  be  given,  as  the 
court  directs  by  the  order. 

L.  1883.  ch.  159.  first  clause  of  S  5  (4  Fxlm.  5:t2)  ;  and  L.  1806.  ch.  174, 
I  2  16  Edm.  705;:  consolidated  and  am\l:  L.  ISOl.  ch.  159.  AmeiultHl  by 
L.  1909,  ch.  65.  Also  partly  repealed  by  L.  1900.  ch.  35.  See  Consolidated 
Laws.  tit.  Judiciary  Law.  i  10.  See  note  28  of  uoteu  of  Board  of  Statutory 
CoiMtoUdatloa  at  end  of  code. 

il  42-43.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated 
Laws,  tit.   Judiciary  Law,  $§  11-12.] 

1  44.  Ho  action  or  special  prooeedins  abated,  etc.,  by 
failure   or  adjournment  of  conrt. 

When  a  term  of  •  conrt  fails  or  is  adjourned,  or  the  time  or 
place  of  holding  the  same  is  changed,  as  prescribed  in  this  chap- 
ter, an  action,  special  proceeding,  writ,  process,  recognizance, 
or  other  proceeding,  civil  or  criminal,  returnable,  or  to  be  heard 
or  tried,  at  that  term,  is  not  abated,  discontinued,  or  rendered  void 
thereby;  but  all  persons  are  bound  to  appear,  and  all  proceedings 
must  be  had,  at  the  time  and  place  to  which  the  term  is  adjourned 
or  changed,  or,  if  it  fails,  at  the  next  term,  with  like  effect  as  if 
the  term  was  held,  as  originally  appointed. 

2  B.    8.    204.    S   22;   2   R.    S.   277,    ||   3.    5   and   fl :   2   R.    S.    291,    |    91 
1833.  ch.  159.  I  3  (4  Edm.  532)  '"     ' 

L.  18«6,  ch.   174,  f  8  (6  Edm.  706). 


U   1833.   ch.  159.  J  3   (4  Edm.  532);   L.   1847,  rh.  280,   f  28   (4  E«Un.   564); 


*  The   vord    "  a "    omitted   by   error   in   engrossing. 
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f  45.  Trial  onoe  comnieiicecl  may  be  eontinned  beyond 
term. 

Where  the  trial  or  hearing  of  an  issne  of  fact,  joined  in  an  ac- 
tion or  special  proceeding,  ciyil  or  criminal,  has  been  commenced 
at  a  term  of  a  conrt  of  record,  it  may  notwithstanding  the  ex- 
piration of  the  time  appointed  for  the  term  to  continue,  be  con- 
tinued to  the  completion  thereof;  including,  if  the  cause  is  tried 
by  a  jury,  all  proceedings  taken  therein  until  the  actual  discharge 
of  the  jury;  or,  if  it  is  tried  by  the  court  without  a  jury,  until  it 
is  finally  submitted  for  a  decision  upon  the  merits. 

L.  1875,  eh.  8,  |  1,  am'd.  This  section  sapersedes  L.  1846,  ch.  2;  and 
L.    1859,   ch.  20S.    I   1    (5  Bdm.   248). 
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TITLE  H. 

ProTisions  of  g^eneral  application,  relatibi^  to  the  Judges, 
and  certain  otner  officers  of  the  courts. 

[Article  headings  of  ch.   1,  tit.   2,   repealed  by  L.   1909,  cb.  65,   |  4.] 

See  46.  Jodjre  not  to  sit  when  he  is  a  party*  etc.,  or  has  not  heard  argn- 
nieot. 
47.  Judge  not  to  be  Interested  in  costs. 
4SL   DIf«bility  of  jndge  in  certain  appeals. 
40.  Jndge  or  Edge's  partner  not  to  practice  in  his  conrt. 

50.  Judge's  partner  or  clerk   not   to  practice  before  him ;   Judge  not   to  ' 

practice  In  a  cause  which  has  been   before  him. 

51.  Jndge   not   to   take   fees   for  advice   in   certain   cases.  ^. 

52.  Substitntloo  of  one  officer  for  another  in  special  proceeding.  \^ 

53.  Proceedings    befOTe   substitnted    officer.  ^^ 

54.  Judge  to  file  certificate  of  age.   etc. 

55.  Party   may  appc'sr  in   person  or  by  attorney. 
50.  Examination   and   admission   of  attorneys. 

57.  Rules,    how  changed. 

58.  Exemptions  to  gradnates  of  certain  law  schools. 

50.  Attorney's  oath   of  office,   and  certificate  of  admission. 

60.  SerTlce  of  paper  upon  attorney  residing  in  adjoining  state. 

61.  Clerks,   etc.,   not   to  practice. 

62.  Id. ;   as   to  sheriff,   etc. 

63.  None  but  attorneys   to  practice  in  New-Tork  city. 

64.  Penalty   for  violation,   or  suffering  violation  of  last  section. 

65.  Death   or  disability  of  attorney:    proceedings  thereupon. 

66.  Attorney   or  connsel's  compensation. 

67.  Suspension    from   practice. 

68.  Must  be  on  notice. 

60.   Removal  or  suspension,   how  to  operate. 

70.  I^nishment   for  deceit,   etc. 

71.  Id. ;    for  wilful  delay  of  action. 

72.  Attorney  not  to  lend  his  name. 

73.  Attorney  not  to  buy  claim. 

74.  Certain    loans  prt^iblted. 
76.  Penalty. 

76.  Limitation  of  preceillng  sections. 

77.  Same  rule  when   party   prosecutes   in   person. 

78.  Partner  of  district-attorney,  etc.,  not  to  defend  prosecntioos. 

79.  Attorney  not  to  defend  when  he  has  been  public   prosecutor. 

80.  Penalty. 

51.  IJmitation   <tf  tNTovlalons. 

<i2.  Chialiflcatlons  of  stenographer. 

iZ.  General  duty  of  stenographer;  notes,  when  to  be  filed. 

84.  Xotes,    how   preserved ;   when   written   out. 

85.  Stenographers  to  fnmish  gratuitously  copies  of  proceedings  to  Judge. 

86.  To  furnish   like  copies   to  parties,   district-attorney,   attorney-general, 

or  presiding  Judge;   compensation. 

87.  Tliese   sections  applicable  to  assistant-stenographers. 

88.  Supervisors   to   provide   for   compensation,    etc.,    of   stenographers. 
h9.  (!lerks  of  appellate  division  and  special   deputy  clerks. 

90.  C1<>rk   In   New-York  or  Kings,   not  to  be   referee,   etc. 

91.  Criers   for  courts  of  record. 

92.  When  shertfT.   constable,   etc..   to  act  as  crler. 

93.  Custody,    charge    and    c<»trol    of    the    seals,    books,    filen.    records. 

papers,    etc. 
M.  Interpreter  for  courts  of  record  In   Kings  and   Queens   counties. 

95.  Attendants    and    messengers,    how    appointed    In    Kings,    Queens    and 

Richmond  counties. 

96.  Duties   of  persons   appointed   under  last   section. 

07.  Sheriff,    when   directed,   to  notify  constables,   etc.,   to  attend  courts. 

9S.    Id.,   when  not  directed. 

99.  Penalty  for  neglect  of  officer  to  attend  oonrt. 

It  4«-0O.  [Repealed  by   L.   1900,    cli.   .^.      See   Consolidated 
Laws,  tit.   Judiciary  Law,  {§  15-18,  20-22,  471.] 
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{  51.  [This  Bection  not  expressly  repealed  by  the  judiciary 
law  but  has  been  embodied  in  section  ID  thereof.] 

1  B2.  [Ain*c1.  1N»».1  Sillfiittflttltfli  of  one  olllcer  for  an- 
other in  apeclal   iirocecdlusT. 

In  ctLse  of  the  deiithi  ((ickti«((i8.  fMlirnatloti.  r^mcrf&I  ffotb  office, 
absence  frotn  tto«  (Hitinty,  or  oth^r  diftflbility  of  an  Officer  l>efore 
whom  or  in  whose  court  a  special  proceeding  has  been  instituted, 
where  no  eXprej^s  provision  is  made  by  law  for  the  continuauce 
thereof,  It  may  bo  continued  before  the  officer's  sncceeiiol*,  ot*  AI15- 
other  officer  residing  in  the  same  county,  before  Whom  it  might 
have  been  originally  instituted:  or«  it  (here  is  no  such  officer  in 
the  same  county  or  in  case  sUcli  odicer  be  dinqu«lified«  then  before 
an  officer  in  an  adjohiinif  countv.  who  wonid  ofil^hmlly  bate  had 
jurisdiction  of  the  subject  thdtter.  If  it  had  occtiired  or  existed 
in  the  latter  county;  and  in  case  such  special  uroceedifij^  be  pend' 
ing  in  a,  county  court  and  the  county  jud^^e  or  the  count  J*  be  dis* 
qualified  to  hear  and  decide  th^  same,  then  in  such  case  nil  fur- 
ther proceedings  therein  may  be  had  in  the  county  court  of  any 
adjoining  county,  which  court  shall  have  jurisdiction  to  hear,  try 
aud  determine  the  same  and  to  enforce  its  order. 

2  R.  S.  2S4.  J  51  (.1  It.  S..  Stti  c^.,  4Tr» :  2  Etlin.  895):  U  18M,  ch. 
878.     la  etfect  Sept.   1,  1899. 

1  S8.  Procee4fli«»   hutott   muhniiititifd   dA«ef« 

At  the  tlmi«  and  plac*  upecifled  in  a  fiotlc<«  or  ofdef,  tot  B,  party 
to  appear,  or  for  any  other  proceeding  19  be  tak(*b,  of  at  the  time 
and  place  specified  in  the  notice  to  be  given,  as  prescribed  in  this 
section,  the  officer  substituted  as  prescribed  in  the  last  section,  or 
in  any  other  provision  of  law,  t(»  continue  a  speclftl  proceeding 
instituted  before  another,  may  rtct,  with  respect  to  the  special  pro- 
ceeding, as  if  it  had  l>een  originally  instituted  before  hini«  Bat  a 
proceeding  shall  not  bo  taken  before*  ft  substituted  officer,  at  a 
time  or  place,  other  than  that  specified  in  the  original  notice  or 
order,  until  notice  of  the  substitution,  and  of  the  time  and  ^lace 
appointed  for  the  proceeding  to  be  taken,  has  been  given,  either 
by  personal  i<errice  or  by  publication,  in  such  tiianncr  and  for 
such  time  as  the  substituted  olllcer  directs,  to  each  party  who 
may  be  effected*  thereby,  and  who  has  not  apiieared  before  either 
officer.  Where,  after  a  hearing  has  been  commenced,  it  is  ad- 
journed to  the  next  judicial  day,  each  day  U>  which  it  is  so  ad- 
journed, Js  r<'garded,  for  the  purposes  of  this  section,  as  the  day 
spocified  111  tlic  original  notice  or  order,  or  in  the  notice  to  appear 
before  the  substituted  officer,  as  the  case  requires, 

2  tt.   S.  28 i,    (I  52  aua  53,  cou»oll<1ttte<I  «n<1  am'd. 

I  R4.  [Repealed  by  L.  19()9,  chs.  2^  and  35.  See  Consolidated 
Laws,  titM«   Executive  Law,  §  120,  Judiciary  linw,  §  28.] 

I  ft5.  Vnttt  ttoiiy  il]»pear  In  pemoii  or  ht  attorney. 

A  party  to  a  civil  action,  who  is  of  full  age,  may  prosecute  or 
defend  the  same  ift  person  or  by  attorney,  at  his  electlott,  tinless 
he  has  been  judicially  dochircd  to  be  incompetent  to  manage  his 
alTairs.     Each  provision  of  this  act,  relating  to  the  conduct  of  an 

action,  wherein  the  attorney  for  the  party  is  mentioned,  includes 

***-**-"— -~^*^ — '^ ^ — • — *■  -~^^--        f  ■  -  ■--  —     ..-■■■  .^ — _^.^_i-.  - 

•  Enfor  lu  eogrofisiiitr  for   •'  affected." 
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a  party  prosecuting  or  defending  In  person,  unless  otherwise 
specially  prescribed  therein,  or  unless  that  construction  is, mani- 
festly repugnant  to  the  context.  If  a  party  has  an  attorney  in 
the  action,  he  cannot  appear  to  act  in  person,  where  an  attorney 
may  appear  or  act  either  by  special  provision  of  law,  or  by  the 
course  and  practice  of  the  court. 

I  se.  [Repealed  by  L.  1900,  ch.  35.  See  Consolidated  Laws, 
tit.   Judiciary  Law,  §|  53,  56,  68,  460-465,  467.] 

f  BT.  [Repealed  by  L.  1909,  chs.  23  and  35.  See  Consolidated 
Laws,  tits.   Executive  Law,  §  30,  Judiciary  Law,  {  53.] 

If  58-59.  [Repealed  by  L.  1909,  ch.  36.  See  Consolidated 
Laws,  tit..  Judiciary  Law,  |§  53,  264,  466.] 

I  eo.  [Am'd,  1W>0.1  Service  of  yaper  upon  attorney  re- 
■tdlns  tn  adJoinlnjT  state. 

Service  of  a  paper,  which  might  be  made  upon  him  at  his 
residence,  if  he  was  a  resident  or  the  State,  may  be  made  upon 
a  person  regularly  admitted  to  practice  as  an  attorney  and 
counselor,  in  the  courts  of  record  of  this  State,  whose  office  for 
the  transaction  of  law  business  is  within  the  State,  but  who 
resides  in  an  adjoining  State,  by  depositing  the  paper  in  a  post- 
ofBce  in  the  city  or  town  where  his  office  is  located,  properly 
inclosed  in  a  postpaid  wrapper,  directed  to  him  at  his  office.  A 
service  thus  made  is  equivalent  to  personal  service  upon  him. 

U  1866.  ch.  175.  I  1  (6  Bdm.  706).  Amended  by  L.  1909.  ^h.  65. 
Alao  partly  repealed  by  L.  1909,  ch.  85.  See  Consolidated  Lawn,  tit. 
JodicUry  Law,  {  470.  See  note  29  of  notes  of  Board  of  Statutory  Con- 
•oUdatloD   at  end  of  code. 

ft  61-62.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated 
Laws,  tit.   Judiciary  Law,  §§  250,  473.] 

if  68-64.  [Repealed  by  L.  1909,  ch.  88.  See  Penal  Law, 
if  271,  272,  1876.] 

i  6S.  Deatb   or  dlaabilitr  of  attorney  |  proceedinarstbere. 


If  an  attorney  dies,  is  removed  op  suspended,  or  otherwise  be- 
comes disabled  to  act,  at  any  time  before  judgment  in  an  action, 
no  further  proceeding  shall  be  taken  in  the  action,  against  tne 
party  for  whom  he  appeared,  until  thirty  days  after  notice  to 
appoint  another  attorney,  has  been  given  to  that  party,  either 
personally,  or  in  such  other  manner  as  the  court  directs. 

2  R.   S.  287,  I  67  (3  B.  8..  Sth  ed.,  477;  2  Edm.  298). 

if  66-6T.  [Repealed  by  L.  1909,  ch.  35.  9ee  Consolidated 
Laws,  tit.   Judiciary  Law,  §§88,  474r-475,  477.] 

I  68.  [Partly  repealed  by  L.  1909,  ch.  35.  But  see  Consoli- 
dated Laws,  tit.  Judiciary  Law,  §{88  and  476,  which  embody 
the  whole  of  this  section.] 

f  66.  [Repealed  by  L.  1900,  ch.  35.  See  Consolidated  Laws, 
Ut   Judiciary  Law»  |  478.] 
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11  yo-71.  [Repealed    by    JL.    1909,   cb.    88.      See   Penal   Law, 

§278.] 

I  Ta.  [Repealed  by  U  1909,  ch.  3&»     See  Conaolidated  Lawa, 
tit.  Judiciary  I>aw.  I  479.] 

1900,    ch.    88.      See    Penal    Iaw, 


If  73-81.  [Repealed    by    L. 
§8  274-27C,  278,  279.] 


f  82.  [Repealed  by  L.  1909,  eh.  85.  See  Consolidated  Laws, 
tit.   Judiciary  Law,  Hf  290-291,  29.V294.] 

f  83.  [Repealed  by  L.  1909,  chn.  85  and  6Qw  See  CoBSOli- 
dated  Laws,  tit.  Judiciary  Law,  §§  14,  24,  295-297,  301;  and 
see  oode  Civ.  Pro.,  |  1823-a.) 

fl  84-87.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated 
Laws,  tit.  Judiciary  Law.  H  292,  298-300,  302-^304.] 

I  88.  [Repealed  by  L.  1909,  ch.  16.  See  Consolidated  Laws, 
tit.   County  Law,  S  rZ.} 

I  8».  [Repealed  by  L.  1909.  chs.  IB  and  85.  See  Conaolidated 
Laws,  titK,  County  Law,  fi  169,  Judiciary  Law,  f |  101,  156,  150, 
264,  280,  281.1 

II  SO-oa.  [Repealed  by  L.  1909  ch.  35.  See  Consolidated 
Laws,  tit.    Judiciary  Law,  81  99,  169,  199,  251,  860-^866,  406.] 

I  94.  [Repealed  by  L.  1909.  ch.  35.  See  Conaolidated  Laws, 
tit.   Judiciary  Law,  18  167,  200,  881,  886.  J 

I  95.  [Repealed  by  L.  1909,  chs.  36-65.  See  Consolidated 
Laws,  tit.  Judiciary  Law,  88  108,  200;  and  also  Code  Civ.  Pro,, 
8  2512.1 


II  86-00.  [Repealed  by  li,  1909,  ch.  3.5.  See  Consolidated 
Laws,  tit.  Judiciary  Law,  81  280,  »i9,  851,  854,  160^  170,  201. 
231-233,  279,  403,  405.  343,  407,  and  also  Code  OJT.  Pro.,  8  25124 


c.  a,  1. 1  EXECUTION  OP  MANDATES.  gg  lOCK-lOa 


CHAPTER  IL 

Powers,  Duties,  and  Liabilities  of  a  Sheriff)  or  other 
Ministerial  Officer,  in  the  Execution  of  the  Pro- 
cess or  Other  Mandate  of  a  Court  or  Judge,  in  a 
Civil  Case, 

TITLE     1*-  FiHTlstomi  mlallBg  to  ik«  KsmhUob  of  CItII  XAB^fttos  «Mtft|lj. 
TErUS   U.-FroTlilmt  ntottaf  to  tkt  SxMBttom,  \f  «  Sk^rMT,  of  •  MmAaU 

•fAlBlt  ik%  PeiMB. 

TITLB  III.— ApBllMtloB  •f  t1i«  f«rct«lBf  ProTltfOBt  to  tko  Froecodtsfft  of  • 
CoTOBor. 

TITLB  IT.— Powen.  Dvtloi  Bad  LUhlUtUi  of  bb  IncoaUBg  BBd  OatgolBg 
fOftW  ivtpoollvolx,  ToaehUt  tlio  MBtt«n  lBdBdf4  1b  tkU 
CkBptor. 

XIXXJS  X. 

^mfwimatm    reUtlnff  to  tk«  ezeeuilion  of  oivil  maadftt«« 

gMMraUjr. 

8cc.  100.  Sberlir  to  fnr^lcb  certain  mlnate. 

101.  GoMTOf  proc^Bi.  etc.»  to  ^  4ellv«rBi  whep  ooryniV 

102.  Blienir  to  cfz«<*ate  pr<y««Bi,  etc,:  nuij  return  Uy  mau. 
,         108.  Unblllty  for  neglect  in  specfil  pfroceedlngs. 

Mi.  BbvrlB  iBAj  eomauiBd  tbe  powor  of  tlie  cooBty.  to  oreiooBiB   re- 

•tttaoce. 
100.  Names  of  retliten  to  be  certified. 
lOOw  PsDlabiBOCit  for  refwh«  to  asatet. 
lOV.  Quieaaor  mar  order  oat  mitttarj. 

lOB.  Trial  of  claln  of  title  by  tbixd  veraoo,  to  pmpertj  aelied  by  ■horiff. 
100.  Ezpeneea,  bow  paid. 

i  too.  Sheriff  to  farnlali  certain  mlante. 

A  oberlffp  to  whom  a  mandate  of  any  description,  is  delirered 
to  be  executed,  must,  wfthont  compensatloii,  gire  to  the  person 
deliyerinsr  tbe  oame,  if  required,  a  minute  in  writing,  signed  bj 
the  sheriff,  specifying  the  names  of  tbe  parties,  the  general  na- 
ture of  the  mandate,  and  tbe  day  and  hour  of  receiving  the  same. 

9  B.  8.    440.  I  78  (8  B.  8.,  5th  ed..  788;  2  Edm.  468),  am'd. 

I  1#1«  lAma^4k.,  1977.)    Copy-  of  proeeBS,  eto.,  to  he  delivered 


A  ■heritf  or  other  officer,  serving  a  mandate,  must,  upon  the 
rcqvest  of  the  person  served,  deliver  to  him  a  copy  thereof,  with- 
oat  eompenmtion. 


I  102.  [Am'dy  18TT.]    Sheriff  to  execute  procesB,  «te.} 
rotvsm  hy  ■a*Il« 

A  sheriff »  or  other  officer,  to  whom  a  mandate  is  directed  and 
defirered,  mist  execute  tbe  same  according  to  tbe  command 
thereof,  and  make  return  thereon  of  bis  proceedings,  under  bis 
hohd.  For  *  violation  of  ibis  provision,  he  is  liable  to  the  party 
aggrieved,  for  the  damages  sustained  by  him:  in  addition  to  anv 
fine,  or  other  punishment  or  proceeding,  authorised  by  law^  A 
maudate  directed  and  delivered  to  a  sheriff  may  be  returned,  by 


^ 


i 
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depositing  the  same  in  the  post-offlce,  properly  inclosed  in  a  post- 
paid wrapper,  addressed  to  the  clerk,  at  the  place  where  his 
office  is  situated;  unless  the  officer,  making  the  return  in  the 
name  of  the  sheriff,  resides  in  the  place  where  the  clerk's  office  is 
situated. 

2  R.   S.  440,   I  77;  L.  1860,  cb.  225,   I  3   (4  Edm.  699). 

1  loa.  rAm'd,  1877.1  laabillty  for  meffleet  in  speoi*!  pro- 
ceedlaar** 

A  sheriff,  or  other  officer,  to  whom  is  delivered  for  service  or 
execution,  a  mandate,  authorized  by  law  to  be  issued,  by  a  judge 
or  other  officer,  in  a  special  proceeding,  who  wilfully  neglects  to 
execute  the  same,  may  be  fined  by  the  judge,  in  a  sum  not  ex- 
ceeding twenty-five  dollars,  and  is  liable  to  tne  party  aggrieved 
for  his  damages  sustained  thereby. 

2  R.  S.  651.   I  3   (2  Edm.  571). 

fl  104-106.  [Repealed  by  L.  1009.  cb.  35.  See  Consolidated 
T^ws,   tit.  Judiciary  Law,   §§  400-401.] 

I  106.  [Repealed  by  L.  1909,  oh.  88.    See  Penal  Law,  $  1848.] 

i  107.  [Repealed  by  Military  Law,  L.  1909,  oh.  41.  Super- 
seded by  L.  1898,  ch.  212,  {  86,  which  was  likewise  repealed  by 
Military  Law,  L.  1909,  ch.  41.] 

i  108.  [Ani'd,  1805.1  Trial  of  claim  of  title  br  third  per- 
«oa,  to  property  iielaed  by  •Iterlll. 

Where  it  is  specially  prescribed  by  law,  that  a  sheriff  must,  or 
may,  in  his  discretion,  impanel  a  jury  to  try  the  validity  of  a 
claim  of  title  to  or  of  the  right  of  possession  of  goods  or  effects 
seized  by  him  by  virtue  of  a  mandate  in  an  action,  interposed  by 
u  person  not  a  party  to  the  action,  the  trial  must  be  conducted 
in  the  following  manner,  except  as  otherwise  specially  prescribed 
by  law. 

1.  The  sheriff  must  from  time  to  time  notify  as  many  persons 
to  attend  as  it  is  necessary  in  order  to  form  a  jury  of  twelve 
persons  qualified  to  serve  as  trial  jurors  in  the  couaty  court  of 
the  county,  or  in  the  city  and  county  of  New  York,  in  the 
supreme  court,  to  try  the  validity  of  the  claim. 

2.  Upon  the  trial,  witnesses  may  be  examined  in  behalf  of 
the  claimant  and  of  the  party  at  whoso  instance  the  property 
claimed  was  taken  by  the  sheriff.  For  the  purpose  of  compelling 
a  witness  to  attend  and  testify,  the  sheriff,  upon  the  application 
of  either  party  to  the  inquisition,  must  issue  a  subpoena,  as  pre- 
scribed in  section  854  of  this  act,  and  with  like  effect;  except  that 
a  warrant  to  apprehend  or  commit  a  witness,  in  a  case  Boecified 
in  section  855  or  section  856  of  thia  act  may  be  issueo  by  a 
judge  of  the  court  in  which  the  action  is  brought,  or  by  the 
county  judge. 

3.  The  sheriff  or  under  sheriff  must  preside  upon  the  trial.  A 
witness,  produced  by  either  party,  must  oe  sworn  by  the  presiding 
officer,  and  examined  orally  in  the  presence  of  the  jury.  A  wit- 
ness who  testifies  falsely  upon  such  an  examination  is  guilty  of 
perjury  in  a  like  case  and  is  ptmishable  in  like  maimer  as  upon 
the  trial  of  a  civil  action. 

L.  IMO,  ok.  »i«. 

14 


e.  2, 1. 1  TRIAL,  ETC.  I IW 


I    lOe.   [Am'4,    1806.]     Bscpeii»e«,   how   paid. 

Upon  such  a  trial  there  are  no  costs;  but  the  fees  of  the  sheriff, 
jurors  and  witnesses  must  be  taxed,  by  a  judge  of  the  court  or 
the  county  judge  of  the  county,  and  must  be  paid  as  follows: 

1.  If  the  jury  by  their  rerdiict  find  the  title  or  the  right  of 
possession  to  the  property  claimed  to  be  in  the  claimant,  by  the 
party  at  whose  instance  the  property  was  taken  by  the  sheriff. 

2.  If  they  find  adTersely  to  the  claimant  with  respect  to  all 
the  property  claimed,  by  the  claimant. 

3.  If  they  find  the  title  or  right  of  possession  to  only  a  part 
of  the  property  claimed,  to  be  in  the  claimant;  each  party  must 
pay  his  own  witnesses'  fees,  and  the  sherifTs  and  jurors'  fees 
mnst  be  paid,  one-half  by  each  party  to  the  inquisition. 

Before  notifying  the  jurors,  the  sheriff  may.  In  his  discretion, 
require  each  of  the  parties  to  the  controversy  to  deposit  with 
him  such  reasonable  sum,  as  may  be  necessary  to  cover  his  legal 
fees,  and  the  jurors'  fees.  The  sheriff  must  return  to  each  party 
the  balance  of  the  sum  so  deposited  by  him,  after  deducting  his 
fees,  lawfully  chargeable  to  that  party,  as  prescribed  in  this  sec- 
tion. / 

U  1895.  ch.  946.      Bee  2  B.  S.  4.  |  12;  ||  667-8,  1418-9. 
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TITLS  H. 

Provisions  relating  to  the  «zecutiox^y  by  a  sheriff,  of  a  man- 
date against  the  person. 

Article  1.  Arrentijig.    conyejlng   to   Jail,    and   committinK   a   prisorier. 

2.  Jalln;    Jttil    discipline;    and    rogulatlonH   coQcerning   the  conflnement 

and  care  of  prisoners. 
8.  Temporary   Jails,    and   temporary   mnoval   of  prlaonera  from   jail. 

4.  Jail   llbertiea;   eficui»eK. 

5.  Action  upon  and  as«i^ment  of  a  l^oud  for  Jail   liberties. 

articub:  first. 

Arresting,  conveying  to  jail,  and  committing  a  prisoner. 

Sec.  110.  Prisoner,   liow  kept;   support  of. 

111.  ImprlHonment  on   execution. 

112.  Id.:    in   otlier   counties. 

113.  Cliarges  for  food,  etc..   when  prohibited. 

114.  Also  for  traitinK  for  prtnoner. 

115.  Rates  of  cliarges    for   lodginir,   etc. 

116.  Prisoner  may  send  for  necessaries. 

117.  Cliarges   for   rent,    etc.,    prohibited. 

118.  Prisoner,    how   convey(«d    to   Jail   through   another  county. 

119.  OflBcer   or   prisoner   not   liable    to   arrest. 

1  110.    [Am'dy   lfM>9.]      Priaoner,   hovr   kept)   Mapport   of. 

A  person  arrested,  by  virtue  of  an  order  of  arrest,  in  an  action 
or  special  proceeding  brought  in  a  court  of  record;  or  of  an  exe- 
cution issued  upon  a  judgment  rendered  in  a  court  of  record;  or 
surrendered  in  exoneration  of  his  bail;  must  be  safely  kept  in 
custody,  in  the  manner  prescribed  by  law,  and,  except  as  other- 
wise prescribed  in  the  next  section  and  in  subdivision  nineteen 
of  section  two  hundred  and  forty  of  the  county  law,  at  his  own 
expense,  until  he  satisfies  the  judgment  rendered  against  him,  or 
in  discharged  according  to  law. 

2  R  S  376  II  70  and  77  (3  R.  S..  ,nth  ed.,  059;  2  Bdm.  391),  conaoll- 
dated  and  cr.l.uKle<l.  Amended  by  L.  1909.  ch.  65,  I  3.  See  note  30  of 
nntc's  of  Board  of  Statutory  Consolidation  at  end  of  code. 

I   111.    fAm'd,    1886.1      Impriaonment    on    exeontlon. 

No  person  shall  be  imprisoned  within  the  prison  walls  of  any 
jail  for  a  longer  period  than  three  months  under  an  execution  or 
anv  other  mandate  against  the  person  to  enforce  the  recovery  of 
a  sum  of  money  less  than  five  hundred  dollars  m  amount  or  un- 
der a  commitment  upon  a  fine  for  contempt  of  court  in  the  non- 
pavment  of  alimony  or  counsel  fees  in  a  divorce  case  where  the 
amount  so  to  be  paid  is  less  than  the  sum  of  five  hundred  dollars; 
and  where  the  amount  in  either  of  said  cases  is  five  hundred  dol- 
lars or  over,  such  imprisonmeirt  shall  not  continue  for  a  longer 
period  than  six  months.  Tt  shall  be  the  duty  of  the  sheriff  !n 
whose  custody  anv  such  person  is  held  to  discharge  such  person  at 
the  expiration  of  said  respective  periods  without  any  formal  ap- 
plication being  made  therefor.  No  person  shall  be  imprisoned 
within  the  jail  liberties  of  any  jail  for  a  longer  period  than  six 
months  upon  anv  execution  or  other  mandate  against  the  person, 
and  no  action  shall  be  commenced  against  the  sheriff  upon,  a 
bond  given  for  the  jail  liberties  by  such  person  to  secure  the  bene- 
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fit  of  such  liberties,  as  provided  in  articles  fourth  and  fifth  of 
this  title  for  an  escape  made  after  the  expiration  of  six  months* 
imprisonment  as  aforesaid.  Notwithstanding  such  a  discharge  in 
either  of  the  above  cases,  the  judgment  creditor  in  the  execution, 
or  the  person  at  whose  instance  the  said  mandate  was  issued,  has 
the  same  remedy  against  the  property  of  the  person  imprisoned 
which  he  had  before  such  execution  or  mandate  was  issued;  but 
the  prisoner  shall  not  be  again  imprisoned  upon  a  like  process 
iemiod  in  the  same  action  or  arrested  In  uny  aenon  Tipon  any  judg^ 
ment  under  which  the  mmft  may  hare  be«n  granted.  Except  in 
a  case  hereinbefore  specified  nothing  in  this  section  shall  effect  a 
commitment  for  contempt  of  court. 

L.  1886,  cb.  072.   See  If  157,  1494,  2202,  8083. 

i  118.  [Repealed  by  L.  1009»  ch.  16.  Bee  Consolidated  Laws, 
tit.    County  Law,  f  240.] 

If  ii»-iiT,  [Repealed  by  L.  1909,  ch.  4T.  See  Consolidated 
Laws,  tit.    Prison  Law,  §$  340-344.] 

1  118.  Prisoner,  lio'w  conTeyed  to  Jail  tlirov^h  anotlier 
eoaaty. 

A  sheriff  or  other  officer,  who  has  lawfully  arrested  a  prisoner, 
may  convey  his  prisoner  through  one  or  more  other  counties,  in 
tbit  ordiury  nmte  of  travel,  from  the  place  where  the  prisoner 
was  arrested,  to  the  place  where  he  is  to  be  delivered  or  confined* 

2  R,    S.    426,    f    6. 

I  119.  [Repealed  by  L.  1909,  ch.  ]4.  8eo  CouaolidattMl  Law% 
tit.  Civil  Rights  Law,  f  22.] 
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ARTICLE    SBCOIVD. 

Jails;  jail  di$cipliyie;  and  regulations  concerning  the  confinement 

and  care  of  prisoners. 

Sec.  120.  Jail   In    New   York   city.  • 

121.  Jells  in   other  counties. 

122.  Blther  of  several  Jails  maj  be  need. 

123.  Civil  and  criminal  prisoners  to  be  kept  separate. 

124.  Males   and   females  to   be  kept   separate. 

125.  Penalties. 

126.  Jail  physician. 

127.  Issue  of  new   execution   when   sick   prisoner  escapes. 

128.  Sale  of  liqoor   in   jails. 

129.  Permit,    when  granted. 

130.  Penalties  for  violation. 

131.  Service  of  papers  on  prlaooer. 

132.  Shorltr  to  permit  access  for  that  purpose. 

133.  Prisoners   under   United   States   process. 

134.  Sheriff  answerable  for  their  custody. 

I  120.  [Repealed  by  U  1909,  ch.  47.  See  Consolidated  Laws, 
tit.  Prison  Law,  §  420.] 

I  121.  [Repealed  by  L.  1909,  ch.  16.  See  Consolidated  Laws, 
tit.  County  I^w,  f  S  90,  183.] 

IS  122-124.  [Repealed  by  L.  1909,  ch.  47.  See  Consolidated 
Laws,  tit.  Prison  Law,  §§  345^-347.] 

I  125.  [Partly  repealed  by  L.  1909,  ch.  88,  §  2501.  But  see 
Penal  Law^  §  1875,  which  embodies  the  whole  of  this  section.] 

I  126.  [Except  part  relating  to  county  of  New  York  repealed 
by  L.  1909,  ch.  47.  See  Consolidated  Laws,  tit.  Prison  Law, 
§  348.     For  remainder  of  section  see  Greater  New  York  Charter.] 

f  127.  [Ain*d,  1895,  1909.]  laaae  of  new  execatton  wlten 
nick    i»rlMoner  eacapea. 

If  a  prisoner  actually  escapes,  while  going  to.  remaining  at. 
or  returning  from  a  hospital  to  which  he  has  been  ordered 
removed  pursuant  to  section  three  hundred  and  fifty-five  of  the 
prison  law.  a  new  execution  may  be  issued  against  his  person, 
if  he  was  in  custody  by  virtue  of  an  execution;  or,  if  he  was  in 
custody  by  virtue  of  an  order  of  arrest,  a  new  order  of  arrest 
may  he  granted,  upon  proof  by  afiidavit  of  the  facts  specified  In 
this  section,  without  other  proof  and  without  an  undertaking. 

L.  1895,  ch.  046.  Amended  by  L.  1909,  cli.  65.  Also  partly  repealed 
by  L.  1909,  ch.  47.  8«'  ConwoUdatc*!  I.awR,  tit.  Prison  Law.  {  S55.  See 
note  31   of  notes  of  Bonn!  of  Statntory  Consolidation   at  end  of  code. 

If  128-129.  [Repealed  by  L.  1909,  ch.  47.  See  Consolidated 
Laws,   tit.   Prison   Law,   §§   .•549-350.] 

I  130.  [Rei>ealed  by  L.  1909,  ch.  88.     See  Penal  Law,  f  1791.] 
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f   181.  Service  of  papers  on  pnaoner, 

A  sheriff  or  jailor,  apon  whom  a  paper  in  an  action  or  special 
proceeding,  directed  to  a  prisoner  in  his  custody,  is  lawfully 
served,  or  to  whom  such  a  paper  is  delivered  for  a  prisoner,  must,  v 
within  tw^o  days  thereafter,  deliver  the  same  to  the  prisoner,  with 
a  note  thereon  of  the  time  of  the  service  thereof  upon,  or  the 
receipt  thereof  bjr  him.  For  a  neglect  or  violation  of  this  section, 
the  sheriff  or  jailor,  guilty  thereof,  is  liable  to  the  prisoner  for 
all  damage  occasioned  thereby. 

Id.,    f  32,  ttm*d.      See  poet.    |  790. 

1  132.  Slierlll  to  permit  aecess  for  tliat  parpose.  Jk 

Subject  to  reasonable  regulations,  which  the  sheriff  may  estab- 
lish for  that  purpose,  a  sheriff,  jailor,  or  other  officer,  who  has  the 
custody  of  a  prisoner,  must  permit  such  access  to  him  as  is  neccD- 
sary,  for  the  personal  service  of  a  paper  in  an  action  or  special  ^ 
proceeding,  to  which  the  pri8<mer  is  a  party,  and  which  must  be 
personally  served. 

f   188.  Prisoners  under  United  States  proeess. 

A  sheriff  must  receive  into  his  jail  and  keep  a  prispner,  com- 
mitted to  the  same,  by  virtue  of  civil  process  issued  by  a  court  of 
record,  instituted  under  the  authority  of  the  United  States,  until 
he  is  discharged  by  the  due  course  of  the  laws  of  the  United 
States,  in  the  same  manner  as  if  he  was  committed  by  virtue  of 
a  mandate  in  a  civil  action,  issued  from  a  court  of  the  State.  The 
sheriff  may  receive,  to  his  own  use,  the  money  payable  by  the 
United  States  for  the  use  of  the  jail. 

2  R.    8.   443,   i  96   (3  R.  S..  6th  ed.,  743;   2  Edm.  462). 

I    184.  Slieriff  ansipverable  for   tbelr  custody. 

A  sheriff  or  jailor,  to  whose  jail  a  prisoner  is  committed,  as  pre- 
scribed in  the  last  section,  is  answerable  for  his  safe  keeping,  in 
the  courts  of  the  United  States*  according  to  the  laws  thereof. 

Id.,  i  »T. 
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ARTICLB  THIRD. 

Temporary  jnHe,  and  temporary  remowU  of  prieoners  from  jail. 

Sec.  136.  When  Jail   becomes  unfit,   etc.,    aDOther  to  b«  deaisnated. 

136.  Designation,    how  annulled. 

137.  Oopj  of  d^l80«tioq   to  !>•  aenred  on  the  sheriff,  etc. 

138.  Prisonera  already  upon    Jatl   I|I)ertieM   when   other  jail   designated. 
180.  Jail    Itbertlea    to    priiwmer.    who    beeomeii    entitled    thereto,    before 

rvniotal. 

140.  Id. :   to   pii^onera  removed. 

141.  When  designation   to  be  revoke<l,   etc. 

142.  ropy  of  rerocatlon  to  be  sorved  on  nherlff;  tiierlff*8  duty  thereon. 
14S.  Removal   of  prlaonera  In   oaae  of  Ore. 

144.  What  ofBcer  to  act  in  case  of  absence,  etc. 

II  13S-137.  [Repealed  by  L.  190J),  ch.  47.  See  OonsoUdated 
Laws,  tit..  Prison  Law,  H  851-358.] 

f  ISIfi.  [Ant'd,  lfH>0.]  Ppl«on«r»  already  vpoM  Jail  liber* 
tieii  ^nrhen  other  Jail  dealiraated. 

If  a  prisoner  has  been  admitted  to  the  liberties  of  the  jail  of  the 
county,  for  which  a  designation  is  made  pursuant  to  section  three 
hundred  and  fifty-one  of  the  prison  law,  he  must,  notwith- 
standing, remain  within  those  liberties,  btit  he  may  be  remoTed 
by  the  sheriff,  to  whom  he  has  given  bond  for  the  liberties,  to 
the  jail  or  other  place  so  designated,  and  wnfined  therein,  in  a 
case  where  the  sheriff  might  confine  him  in  the  Jail  of  his  own 
connty. 

2  R.  8.  428,  430,  |  18.  Amended  by  L.  190&.  ch.  69.  I  ^.  Am"  note 
32  of  nofea  of  Boant  uf  .Hiatutory  CV^natMldatton  at  end  of  code. 

I  130.  Jail  llhertle*  to  prffivoner,  firho  become*  entitled 
thereto,   before   removal. 

If  a  person,  who  is  arrested,  before  or  after  the  designation,  by 
the  sheriff  of  the  county  for  which  the  designation  is  made,  be- 
comes entitlcfl,  after  the  designation,  and  before  his  remoTal,  to 
the  liberties  oir  the  jail,  he  must  be  admitted  to  the  liberties  of 
the  jail  of  that  county,  as  if  the  designation  had  not  been  made: 
but  he  may  be  removed  by  the  sheriff  to  the  jail,  or  other  place, 
so^  designated,  and  confined  therein,  in  a  case  where  the  sheriff 
might  confine  him  in  the  jail  of  his  own  county. 

Td..    i    19,    am'd. 

I   140.   TAm'd,   1000.]     Id.;  to  prlaoner*   removed. 

If  a  person  confine<l  im  or  removed  to  the  Jail  of  a  contigtioas 
county,  designated  as  prescribed  in  article  thirteen  of  the  Prison 
I^aw,  becomes  entitled  to  the  liberties  of  the  jail,  the  sheriff  of 
that  county  must  admit  him  to  the  jail  liberties,  as  if  he  had 
been  originally  arrested  by  that  sheriff,  on  a  mandate  directed 
to  him. 

Id..    I   20.    Amended   by   L.    1909.    ch.    flS.    |   3.    and   ch.    240,    i   M. 
note  32  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 
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S    141.   lAjii*d»    IfKW.]     l^'hen   dealsnation    to   be    revoked. 

When  a  jail  is  erected  for  the  county,  for  whose  use  the  deslK- 
natiou  pursuant  to  section  three  hundred  and*  fifty-one  of  the 
prison  law  w^as  made,  or  its  jail  is  rendered  fit  and  safe  for  the 
confinement  of  prisoners,  or  the  reason  for  the  designation  of 
another  jail  or  place  has  otherwise  ceased  to  be  operative,  the 
descifrnation  must  be  revoked,  as  prescribed  in  this  article  and 
section  three  hundred  and  fifty-two  of  the  prison  law. 

Id..  I  21.  Amended  by  L.  1909.  cb.  G5.  f  3,  and  ch.  240,  |  84.  SV^e 
note   32  of  notes  of  Board  of  Statutory  Con»ori(lation  at  end  of  cixUi. 

I  142.  CopT  of  re-rocation  to  be  served  on  •berlffp  ahcr- 
lfl*B   d«ty  thereon. 

The  county  clerk  must  immediately  serve  a  copy  of  the  revoca- 
tion, duly  certified  by  him  under  his  official  seal,  upon>  the  sheriff 
of  the  same  county;  who  must  remove  the  prisoners  belonging  to 
his  custody »  and  confined  without  his  county,  to  his  proper  jail. 
If  a  prisoner  has  been  admitted*  to  the  jail  liberties  in  the  other 
county,  he  must  also  be  removed;  and  he  is  entitled  to  the  liber- 
ties of  the  jail  of  the  county,  to  which  he  is  removed,  without  a 
new  boDd,  as  if  he  had  been  originally  admitted  to  the  jail  Uber- 
ties  in  that  county;  and  the  bond  given  by  him  applies  accord- 
ingly to  those  liberties. 

Id.,  f  29,  am'd. 

fl  143-144.  [Repealed  by  L.  1900,  ch.  47.  See  Consolidated 
Lawg,  tit.    Prison  Law,  |§  354,  350.] 
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ARTICLES    rOITRTH. 

Jail  lihertiea;  escapes, 

8ec.  146.  Jail  liberties  in  certain  counties. 

146.  Id. ;  in  other  counties. 

147.  Id. ;  how  laid  oat. 

148.  Ck>py  to  be  kept  posted  in  jail. 

149.  Who  admitted   to  UbcrUcs. 

160.  Undertaking   to  be  executed   by  prisoner. 

161.  For  whom  undertaking  to  be  held. 

162.  Prisoner  to  be  committed  when  surety  Is  Insaflldent. 
153.  Surrender  of  primmer  by  bis  sureties. 

164.  How  surrender   made. 

166.  What  deemed   and  what  not  deemed  an  escape. 

166.  When  court  may  order  indicted  prisoner  to  be  prodnced. 

167.  Prisoners   committed  for   contempt. 

168.  Sheriff's  liability  for  escape. 

169.  Penalty   for  connivance  at  escape  by  a  sheriff,   etc. 

ff  145-14«.  [Repealed  by  L.  1909,  ch.  47.  See  CoMoUdated 
Laws,  tit.    Prisott  Law,  |§  357-360.] 

f  140.   [Am'd,  1886,  1804.]     IK^Ua  admitted  to  ItberUea. 

A  person  in  the  custody  of  a  sheriflF,  by  virtue  of  an  order 
of  arrest;  or  of  an  execution  in  a  civil  action;  or  in  consequence 
of  a  surrender  in  exoneration*  of  his  bail;  is  entitled  to  be  ad- 
mitted to  the  liberties  of  the  jail,  upon-  deliverinic  to  the  sheriff 
an  approved  undertaking  as  prescribed  in  the  next  section. 

Id.,  f  40:  L.  1886.  ch.  648.  See  ante,  f  16.  L.  1904.  ch.  384.  In 
effect  April  26.   1904. 

I  150.  [Ain'd,  1880,  1804.]  Under taktnar  to  be  executed 
by  prlaoner. 

The  undertaking:  must  be  executed  by  the  prisoner,  and  one 
or  more  sufficient  sureties,  residents,  and  householders  or  free- 
holders of  the  county,  in  a  penalty  at  least  twice  the  sum,  in 
which  the  sheriff  was  requireTl  to  hold  the  defendant  to  bail, 
if  he  is  in  custody  under  an-  order  of  arrest,  or  has  been  sur- 
rendered in  exoneration  of  his  bail,  before  judgment;  or  directed 
to  l>e  collected  by  the  execution,  if  he  is  in  custody  under  an 
execution;  or  remaining  uufcollected  upon  a  judgment  against 
him,  if  he  has  been  surrendered  after  judgment;  conditioned, 
that  the  person  so  in  .custody  shall  remain  a  prisoner,  and  shall 
not,  at  any  time,  or  in  any  manner,  escape  or  go  without  the 
liberties  of  the  jail,  until  discharged  by  due  course  of  law.  Upon 
the  giving  and  the  approval  by  the  court  or  a  judge  thereof, 
or  a  county  judge,  of  such  an  undertaking,  the  prisoner  shall 
be  released  from  the  custody  of  the  sheriff  and  the  sheriff  shall 
thereupon  be  exonerated  from  liability.  But  after  the  allowance 
,of  the  undertaking  as  hereinafter  prescribed,  the  same,  must  be 
delivered  by  the  clerk,  on  request,  to  the  party  at  whose  in- 
stance the  prisoner  was  in  custody.  Within  two  days  after  the 
approval  by  the  court,  judge,  or  county  judge,  the  undertaking 
must  be  filed  by  the  sheriff  with  the  clerk,  and  a  copy  delivered 
to  the  party  at  whose  instance  the  prisoner  was  in  custody,  or 
to  his  attorney,  who  shall  within  three  days  thereafter  serve 
upon  the  surety  or  sureties,  or  the  attorney  for  the  prisoner,  a 
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notice  that  he  does  not  accept  him,  or  them,  as  bail;  otherwise 

he  is  deemed-  to  have  accepted  them.     Within  three  days  after 

the  receipt  of  such  notice,  the  surety  or  sureties,  or  the  attorney 

for  the  prisoner,  may  sflrre  upon  the  party,  or  attorney  for  the 

party,  at  whose  instance  the  prisoner  was  in  custody,  notice  of 

justification  of  the  same  or  other   bail  before  the  court  of*   a 

jnd^e  thereof,  or  a  county  judge,  at  a  specified  time  and  place; 

the  time  to  be  not  less  than  fire  days  nor  more  than  ten  days 

thereafter,  and  the  place  to  be  within  the  county  where  one  of 

the   bail  resides  or  where  the  defendant  was  arrested.     Except 

as  otherwise  expressly  prescribed  in  this  article,  the  provisions 

regulating  the  substitution  of  new  sureties  or  a  new  undertaking,. 

and  the  examination  and  qualification  of  the  new  sureties,  and 

the    allowance  of  the  undertaking  after  justification,   contained 

in  article  third  of  title  first  of  chapter  seventh  of  this  act,  shall 

govern.     If   the  bail  shall  not  be  allowed,  the   court,  judge  or 

county   judge  shall  remand   the  prisoner  to  the  custody  of  the 

sheriff. 

Id.,    M   41   and  42;  Lu   1886,  cli.   648;   L.   1904,  ch.  384.      Am  to  depoait. 
Me  f   57a.      In  effect  April  26.   1004. 

i  151.  [A.m'd,  1886,  1004.1  From  whom  undertaktnar  to 
1»c  held. 

An  andertaking  so  taken  is  held  for  the  indemnity  of  the 
party  at    whose  instance  the  prisoner  executing  it  is  confined. 

2  B.   a.   434.   I  48;   U    1904.   ch.  384.      In  effect  AprU  20.    1004. 

f  152.  [Am'd,  1880.1  Prisoner  to  be  committed  whem 
■vretT    1«  insiifllclei&t. 

If  the  party  at  whose  instance  the  prisoner  is  in  custody  dis- 
covers that  a  surety  therein  is  insufficient,  he  may,  upon  proof 
of  the  fact,  by  affidavit  or  otherwise,  apply  to  the  court  or  to  a 
judge  thereof,  on  whose  process  or  mandate  such  prisoner  is  in 
custody,  or  to  the  county  judge  of  the  county  where  such  pris- 
oner is  confined,  and  the  court,  or  a  judge  thereof,  or  such  county 
judge,  may  make  an  order  committing  such  prisoner  to  close  con- 
finement In  the  jail  until  another  undertaking  with  good  and 
sufficient  sureties  is  offered. 

Id.,   I   44:   L.   1886,  ch.   648. 

1  153.  [Am'dy  1886.]  Surrender  of  prisoner  by  Ms  sure- 
ties. 

One  or  more  of  the  sureties,  in  an  undertaking  given  for  the 
liberties  of  a  jail,  may  surrender  the  i>rincipal,  at  any  time  before 
judgment  is  rendered  against  them  in  an  action  on  the  undor- 
takmg;  but  they  are  not  exonerated  thereby,  from  a  liability  in- 
curred before  making  the  surrender. 

2  R.    S.  434,   i  45.  am'd;  L.   1886,  ch.   648. 

i  154.   [Am'dy  1886.]     Ho'vr  surrender  made. 

The  surrender  must  be  made  as  follows:  The  surety  or  sureties 
making  it  must  take  the  principal  to  the  keeper  of  the  jail,  who 
must,  upon  his  or  their  written  requisition  to  that  effe<,*t,  take  the 
principal  into  his  custody,  and  indorse  upon  the  undertaking  given 
for  the  liberties,  an  acknowledgment  of  the  surrender;  and  also, 

*  So  In  original. 
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if  required,  give  the  surety  or  ^uretiet)  a  certificate,  acknowledf- 
jng  the  surrender. 

Id..    I   40;   U    1880.  ch.   048. 

1  156.  [Am'd,  18S6,]  IVhat  deemed  and  what  not  deemed 
an   eMcape. 

The  going  at  large,  within  the  liberties  of  the  jail  in  which  he 
is  iu  ciiHtody,  of  a  prisoner  who  has  executed  such  an  undertak- 
ing, or  of  a  prisoner  who  would  be  entitled  to  the  liberties  upon 
executing  sudi  an  undertaking,  is  not  an  escape.  But  the  going 
at  large,  beyond  the  liberties,  by  a  prisoner,  without  the  assent 
of  the  party  at  whose  instance  he  is  in  custody,  is  an  escape; 
»nd  the  sheriff  in  whose  custo<ly  he  was,  or  his  sureties,  has  the 
sauii'  authority  to  pursue  and  retake  him,  as  if  he  had  escaped  from 
the  jail.  Such  an  eHcai>e  forfeits  the  undertaking  for  the  liberties, 
if  any;  subje^ct  to  the  provisions  of  the  next  article  of  this  title. 

Id.,   I  47;   V-   1886,   ch.   048. 

S  ISO.  {Am'd,  1877.1  liVhen  court  mar  order  Indicted 
priNoner  to   be  produced. 

Where  a  person,  who  has  been  indicted  for  a  criminal  offouoe, 
is  held  by  a  sheriff,  by  virtue  of  a  mandate  in  a  civil  action  or 
special  proceeding,  the  court,  in  which  the  indictment  is  pending? 
may  make  an  order,  requiring  the  sheriff  to  brinp"  him  before  the 
court;  whereupon  the  court  may  make  such  disposition  of  the; 
prisoner,  as  to  it  seems  proper.  The  sheriff's  fees  and  expenses, 
iu  so  doing,  are  a  county  charge  of  the  county  wherein  the  court 
is   sitting. 

L.    1871,   ch.   208.    I   1    (9   Edm.   07). 

S    157.  PrlHoner  committed   for  contempt. 

A  ijrisoner,  committed  to  jail  upon  process  for  contemi)t,  or 
committed  for  misconduct  in  a  case  prescribed  bj*  law,  must  be 
actually  confined  and  detained  within  the  jail,  until  he  is  dis- 
chjirged  by  due  course  of  law,  or  is  removed  to  another  jail  or 
place  of  confinement,  in  a  case  prescribed  by  law.  A  sheriff  or 
keeper  of  a  jail,  who  suffers  such  a  prisoner  to  go  or  be  at  large 
out  of  his  jail;  except  by  virtue  of  a  writ  of  habeas  corpUH.  or 
bv  the  s|H»cial  direction  of  the  court  C(Hnmltting  him,  or  in  a 
cu.se  specially  prescribed  by  law;  is  liable  to  the  party  aggrievcnl, 
for  his  (lamng>es  sustained  theretiy,  and'  is  guilty  of  a  misde- 
meanor. If  the  commitment  was  for  the  non-payment  of  a  sum 
of  money,  the  amount  thereof,  with  interest,  is  the  measure  of 
damages. 

2  R.   S.   437.   9  01.   am'd. 

;   158.    [Am'd,   188G,   1004.]      Sheriff's  llnbllflty  for  eHCape. 

Where  a  ^)risoner,  in  a  sherifiTs  custody,  goes  or  is  at  largo 
beyond  the  liberties  of  the  jail,  without  the  assent  of  the  party 
at  whose  instance  he  is  iu  custody,  the  sheriff  is  answerabfe 
therefor,  until  an  undertaking  provided  for  in  section  one  hun- 
dred anxl  fifty  of  this  article  has  been  given  and  approved,  as 
follows: 

1.  If  the  prisoner  was  in  custody  by  virtue  of  an  order  of 
arrest,  or  in  consequence  of  a  surrender  in  exoneration  of  his 
bail,  before  judgment,  the  sheriff  is  answerable  to  the  extent 
of  the  damages  sustained  by  the  plaintiff. 
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2.  If  the  prisoner  WA»  in  outtodr  by  virtue  of  any  other  man- 
date, or  in  conseqnence  of  a  surrender  in  exoneration  of  his 
bail,  after  judgment,  the  sheriff  is  aaswerable  for  the  debt, 
damages,  or  sum  of  money,  for  which  the  prisoner  was  com- 
mitted. 

3.  L'pon   the  giving  and  approval   of  the  undertaking  in   this 

article  mentioned,   no  actio0  for  an  escape  shall  be  maintained 

against  the  sheriff. 

2    R.    S.    437.    IS    Q2    and   63;    L.    186$,   cb.    MS:    U    1904,   ch.    384.     In 
effect  April  28,   1904. 

i  158.  [Repealed  by  L.  1909,  ch.  88.     See  Penal  Law,  I  1839. J 
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ARTICI/B  FIFTH. 

AHion  upon  and  astignment  of  a  bond  for  jail  lib&rHu. 

8ec.  160.  Defence  in  action  by  sheriff  on  bond. 

161.  Jadffment  against  aberiff  to  be  eTldence  against  sureties,  etc. 

162.  Summary  Judgment   for  sfaerllE. 
168.  Bequlsltes  of  application  therefor. 

164.  Such  judgment  when   stayed.    Id.;   when   racated. 

165.  Judgment  against  sheriff  is  eridence  of  damages. 

166.  Assignment  of  undertaking. 

167.  Recovery  of  damages  for  breach  of  condition. 

168.  Effect  of  commencement  of  action  as  a  bar. 

169.  Defence  to  action. 

170.  Stay  of  proceedings  against  sheriff,  how  authorised. 

171.  Defence  of  sheriff  in  action  toe  escape. 

%  lOO.  {Am*A,  1886.]  Defence  ftm  action  by  aberlfl  on  nn- 
dertaldnff. 

In  an  action  brought  on  an  undertaking  for  the  jail  liberties,  it 
is  a  defence,  that  the  prisoner  voluntarily  returned  to  the  liberties 
of  the  jail  from  which  he  escaped,  or  was  recaptured  by,  or  sur- 
rendered to  the  sheriff,  from  whose  custody  he  escaped,  before 
the  commencement  of  the  action.  The  defendants  may  make 
that  or  any  other  defence  to  the  action,  which  might  be  made  by 
the  sheriff,  to  an  action  against  him  for  the  escape. 

2  R.   S.  436,   I  48;   L.   1886.   ch.   648. 


i  161.  Jndffment  affntnst  abertfl  to  be  evidence  aarnlnat 
■nretles,  etc 

But  if  judgment  has  been  rendered  against  the  sheriff,  in  an 
action  brought  for  the  escape,  and  due  notice  of  the  pendency  of 
the  action  was  given  to  the  prisoner  and  his  sureties,  to  enable 
them  to  defend  the  same,  the  judgment  against  the  sheriff  is  con- 
clusive evidence  of  his  right  to  recover  against  the  prisoner  and 
his  sureties,  to  whom  the  notice  was  given,  as  to  any  matter 
which  was  or  might  have  been  controverted,  in  the  action  against 
the  sheriff. 

Id.,    fi   40. 

1  162.  [Am'd,  1886.]    Svmmajry  Jadvment  for  aberlfl. 

In  an  action  brought  by  a  sheriff  on  an  undertaking  for  the  jail 
liberties,  if  it  appears  to  the  court,  upon  a  motion  made  in  behalf 
of  the  sheriff,  that  judgment  has  been  rendered  against  him,  for 
the  escape  of  the  prisoner,  and  that  due  notice  of  the  pendency 
of  the  action  against  him,  was  given  to  the  prisoner  and  his  sure- 
ties, to  enable  them  to  defend  the  same,  the  court  must  order  a 
summary  judgment  for  the  plaintiff;  and  judgment  must  be  en- 
tered accordingly,  with  costs. 

Id.,  f  60;  L.  1886,  ch.  648. 

1  168.  lieaiil«lte«  of  application  tbcrefor. 

But  to  entitle  a  sheriff  to  move  for  such  a  judgment,  be  must 
have  served  a  copy  of  his  complaint,  and  given  twenty  days' 
notice  of  the  motion. 

Id.,   f   61. 

i  164.  Sncb  Jndffment  vrben  stayed.    Id.|  vrben  ▼aeated. 

If  it  appears,  on  the  hearing  of  the  motion,  that  the  defendants 
have  a  meritorious  defence,  which  was  not  controverted  in  the 
action  against  the  sheriff  and  which  by  law  could  not  have  been 
so  controverted,  the  court  may  stay  proceedings  on  the  jadgment» 
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with  mach  limitationa  and  upon  sach  terms,  aa  It  deems  just,  until 
a  trial  in  the  action;  but  the  judgment  must  stand  as  a  security 
for  the  sheriff.    If  the  defence  is  established, .  the  court  must  Ta< 
cate  the  judgment,  and  render  judgment  for  the  defendant. 
2  R.  S.  435«  If  52  and  63,  am'd. 

f  les.  [Am'd,  1886.]  Jwdsmemt  affalnst  aheriC  Is  eTtdenee 
of  damas-es. 

In  an  action  brought  by  a  sheriff  on  an  undertaking  for  the  jail 
liberties,  a  judgment  against  him  for  the  escape  of  the  prisoner, 
is  evidence  of  the  damages  sustained  by  him,  as  if  it  had  been 
collected;  and  he  may  refoyer  his  reasonable  attorney's  and  coun- 
sel fees,  and  other  expenses  in  defending  the  action  against  him, 
as  part  of  his  damages. 

Id.,  I  54;  U  1888,  ch.  648. 

f  106..[Aaa'd»  1886.]    Asslgraateat  of  aadertakiaar. 

If  an  imdertaliing  for  the  jail  liberties  is  forfeited  before  the 
same  is  duly  allowed,  the  party  at  whose  instance  the  prisoner 
was  confined,  or,  in  case  of  his  death,  his  executor  or  adminis- 
trator, may  elect  to  bring  an  action  on  the  undertaking. 

Id.,  i  5S:  L.  1886,  eh.  648. 

i  167.  rAm'd,  1886,  1904.]  RecoTery  of  damaares  for 
broaoh  of  eondltlon. 

The  person  so  electing  may  maintain  an  action  on  the  under- 
taking, where  an  action  might  have  been  heretofore  maintained 
hj  the  sheriff,  and  he  may  recover  the  same  damages  for  the 
breach  of  the  condition,  which  he  might  heretofore  have  re- 
covered  in  an  action  against  the  sheriff  for  the  escape. 

Id.,  i  66;  lb  1886,  ch.  648;  t.  1904,  ch.  884.    In  effect  April  26,  1904. 

i  168*  [Am'dy  1886.]  Bffect  of  conuaenoeaient  of  action  as 
a  bar. 

The  commencement  of  such  an  action  shall  be  deemed  an  elec- 
tion and  is  a  bar  to  an  action,  by  or  on  behalf  of  such  person, 
against  the  sheriff  or  other  officer  accepting  such  an  undertaking, 
for  an  escape  by  the  prisoner  executing  the  undertaking,  amount- 
ing to  a  breach  of  the  condition  thereof,  unless  the  escape  was 
with  the  assent  of  the  sheriff  or  other  officer. 

Id.,  %  57;  U  1886,  ch.  648. 

%  160.  [Aat'd,  1886,  1904.]     Defeaoe  to  actloas. 

In  an  action  brought  as  provided  for  in  the  last  three  sec- 
tions, the  defendant  may  make  any  defence,  which  he  might 
heretofore  have  made,  if  the  action  was  brought  by  the  sheriff. 

Id.,  I  68;  L.  1886,  ch.  648;  L.  1904,  ch.  384.    In  effect  April.  26.  1904. 

I  170.  rAm'd,  1886.]  Stay  of  proeeedlnffs  affalnst  sherllT, 
how  aatliorl««d. 

If  the  person  so  entitled  to  bring  an  action  on  the  undertaking 
for  the  jail  liberties,  in  lieu  of  making  such  election,  brings  an 
action  against  the  sheriff  for  the  escape,  the  court  may,  except 
where  the  escape  was  made  with  the  sheriff's  assent,  stay  proceed- 
ings upon  a  judgment  recovered  against  the  sheriff,  with  such 
limitations  and  upon  such  terms  as  it  deems  just,  until  he  has 
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had  a  reasonable  time  to  proaecate  the  undertAking*  and  collect  a 

judgment  recorered  thereon. 

Id.,  M  W  and  eo;  L.  1886,  ch.  848. 

f  171.    [Aifk'dy    1904.]     Defemoe    •£   aHovitf   la   aotloii    tor 
escape. 

In  an  action  againat  a  sheriff  or  other  officer,  Xor  the  escape 
of  a  prisoner,  it  is  a  defense,  that  the  escape  was  without  tbe 
assent  of  the  defendant,  and  that  at  the  commencement  of  the 
action,  he  had  the  prisoner  within  the  liberties,  either  by  hla 
voluntary  return  or  by  recapture,  or  that  an  nndertalcing  required 
to  be  given  by  sections  one  hundred  and  forty-nine  and  one 
hundred  and  fifty  of  this  act,  was  giv^n  and  approved. 

2  R.  S.  485,  9  04;  U  1904,  cb.  384.    In  effect  April  86,  lOOC 
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A.pplication  of  the  foregoing  provimona  to  the  proceedings 

of  a  coroner. 

9me.  172.  Datlet  of  coroner  vrhtn  dierlff  to  a  p«rtr. 
178.  Awtj  oBe  oi  tbe  coronert  maj  act. 

174.  Arreat  of  aberiS  by  coroner. 

175.  Sheriff;  bow  coDilned. 

176.  Place  of  conflnement  to  be  deemed  a  jail. 

177.  .Sheriff  how  admitted  to  jail  Ilbertlea;  liability  of  coroaer  for  escape. 

178.  Coroner  may  prosecute,  etc.,  bond  for  liberties. 

179.  Dotlea  of  coroner  where  sheriff  Is  plaintiff. 

180.  Such  prisoner  entitled  to  Jail  liberties,  etc. 

181.  Escape  of  such  prisoner. 

181a.  I>utie9  of  county  treasurer  In  Brie  county. 

f  XT2*  Diitiea  «f  lomroner  iprkem  •kerllf  !■  a  pjurtr- 

In  an  action  or  special  proceeding,  to  which  the  sheriff  of  a 
connty  is  a  party,  a  coroner  of  the  same  county  has  all  the  power, 
and  is  snbject  to  a)]  the  duties  of  a  sheriff,  in  a  cause  to  which  the 
sheriff  is  not  a  party;  except  as  otherwise  specially  prescribed  by 
law. 

2  R.  8.  441,  I  84  (8  B.  S.^  Otb  ed..  741;  2  £dm.  400). 

I  178.  Any  one  of  tbe  eoroners  may  aet. 

A  mandate  in  a  civil  action  or  special  proceeding  which  must  or 
may  be  executed  hj  the  coroners,  or  by  a  coroner  of  a  county, 
must  be  directed  either  to  a  particular  coroner,  or  generally  to 
the  coroners  of  that  county,  where  such  a  mandate  is  directed 
generally  to  the  coroners  of  a  county,  or  requires  them  to  do  any 
act,  it  may  be  executed,  and  a  return  thereto  may  be  made  and 
signed,  by  one  of  them;  but  such  an  act  or  return  does  not  affect 
the  others. 

Id.,  part  of  I  84,  and  |  86. 

S  174.  [Am'dy  18S^2     Arrest  of  sherlfT  hy  coroner. 

Where  a  mandate,  requiring  the  arrest  of  the  sheriff  of  tJt^e 
county,  is  directed  to  a  coroner,  he  must  execute  the  same  in  the 
manner  prescribed  by  law,  with  respect  to  the  execution  of  a  simi- 
lar manaate  by  a  sheriff;  and  he  is  authorized  to  take  an  under- 
taking on  the  arrest,  or  an  undertaking  for  the  jail  liberties,  in  a 
like  case,  and  in  like  manner,  and  with  like  effect,  as  where  such 
an  undertaking  may  be  taken  by  a  sheriff. 

Id..  I  86;  L.  1886,  ch.  648.. 

I  ITS.  SlisrtiCf  Uoiwr  confined. 

Where  the  actual  confinement  of  a  sheriff  by  a  coroner,  on  a 
mandate,  is  required  or  authorized  by  law,  he  must  be  confined 
by  the  coroner,  in  a  house  situated  within  the  liberties  of  the 
jail  of  the  county,  other  than  the  sheriff's  house,  or  the  jull,  in 
the  same  manner  as  a  sheriff  is  required  by  law  to  confine  a  pris- 
oner in  the  jaiL 
14.,   I  87. 

I  1741.  Place  of  confinement  to  be  deented  n  Jnll. 

That  house  thereupon  becomes  the  jail  of  the  county,  for  the 
use  of  the  coroner;  and  each  proyision  of  law  relating  to  the  jaU, 
or  to  an  escape  from  the  jail,  applies  thereto,  whil#  the  sheriff  Is 
confined  therein. 

Id.,   fi   88  and  8S. 
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1177.  [Am'd,  1886.1  Sherllf  how  admitted  to  Jail  Ubertleai 
liability  of  coroner  for  eseape. 

A  sheriff  so  arrested  mast  be  admitted  to  the  liberties  of  the 
jail  of  the  county,  in  a  like  case,  and  upon  executing  a  lilce  under- 
taking to  the  coroner,  as  prescribed  by  law  for  a  prisoner  in  the 
sheriff's  custody.  For  an  escape  of  the  sheriff  from  the  liberties, 
the  coroner  is  liable,  in  the  same  manner,  and  to  Ibe  same  extent, 
as  a  sheriff  for  a  similar  escape;  and  he  may  make  the  same 
defence  as  a  sheriff. 

2  R.  S.  441,  I  90;  L.  1880,  ch.  648. 

1 178.  [Am'd,  1886.1  Riffhts  of  coroner  to  pr6aecnte,  npom 
nndertalcingr. 

The  coroner  may  prosecute  an  undertaking  for  the  liberties 
taken  by  him,  and  is  entitled  to  all  the  rights,  and  subject  to  all 
the  liabilities,  prescribed  by  law  with  respect  to  a  aimilar  under- 
taking t  iken  by  a  sheriff.  The  undertaking  may  be  assigned  bj 
him,  to  the  party  at  whose  instance  the  sheriff  was  arrested;  and 
the  same  proceedings  may  be  had  thereupon,  as  upon  an  under- 
taking taken  and  assigned  by  a  sheriff  in  a  similar  case. 

Id.,  I  91;  L.  1886,  ch.  648. 

I  179.  Dntiea  of  coroner  -vrbere  aherilf  is  plaintitf. 

A  person  arrested  by  a  coroner,  in  an  action  or  special  pro- 
ceeding, in  which  the  sheriff  of  the  county  is  plaintiff,  must  be 
confined  in  the  jail  of  the  county,  in  a  case  where  «uch  a  confine- 
ment is  required  or  authorized  by  law;  but  the  coroner  is  not 
liable  for  an  escape  of  the  prisoner  from  the  jail,  after  he  has 
been  confined  therein.  A  person  so  confined  must  be  kept  and 
treated,  in  all  respects,  like  a  prisoner  confined  by  the  shenff. 

Id.,  i  92,  and  part  of  |  93. 

i  180.  [Am'dy  1886.]  Sncb  prisoner  entitled  to  Jail  Itber- 
ties,  etc. 

A  person  so  arrested  by  a  coroner  is  entitled  to  be  discharged, 
or  to  the  liberties  of  the  jail,  as  the  case  requires,  upon  glTing  an 
undertaking  to  the  coroner,  in  the  like  manner,  and  in  a  Tike  case, 
in  which  a  person  arrested  by  a  sheriff  would  be  entitled  to  be  so 
discharged,  or  to  the  liberties.  The  undertaking  so  given  must  be 
in  all  respects  similar  to  that  required  to  be  given  to  a  sheriff: 
and  it  has  the  like  effect,  and  may  be  assigned  and  proceeded 
ui)on  in  like  manner. 

Id.,  part  of  8  93,  and  |  94;  L.  1886.  ch.  648. 

(  ISl.  Escape  of  sneb  prisoner. 

A  coroner  is  answerable  for  an  escape  of  a  prisoner,  admitted 
by  him  to  the  liberties  of  the  jail,  in  the  same  manner  and  to  the 
same  extent,  as  a  sheriff,  and  may  interpose  a  like  defence. 

Id.,   ft   95. 

1 181*a,  [Added,  1902.]  Duties  of  connty  treaanrer  in  BSrie 
county. 

In  the  county  of  Erie  the  powers  imposed  and  the  duties  con- 
ferred upon  coroners  by  the  proviaions  of  this  title  shall  be  exer- 
cised and  performed  by  the  county  treasurer  of  such  county,  and 
such  county  treasurer  shall,  in  the  exercise  and  performance 
thereof,  be  subject  to  the  same  liabilities  and  responsibilities  as 
are  prescribed  in  this  title  in  the  case  of  coroners. 

L.  1902.  ch.  575    In  effect  April  14«    1902. 

30 


If  18S-180.  [Repealed  by  L.  1908,  eh.  16.    See  Goniolidated 
Laws,  tit.    County  Law,  |  196.] 
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TITLE  IV. 

Powers,  duties,  and  liabilities  of  an.  incoming'  and  outsroing: 
,  shoriS,  respectively,   touching:   the  mattexs   included  in 
thlB  chapter. 

Sec.  182.  Certificate  to  be  famished  to  new  sheriff. 

183.  Poweni  of  fonn^  sheriff;  when  to  cease. 

184.  Jail,   process,  etc..   to  l)e  dellTered  to  new  sheriff. 

185.  Former  sheriff   to  execute  Instrument. 

186.  Former  sheriff  to  execute  certain   process. 

187.  Certain  orders  to  be  deliverd  to  and  returned  by  new  sheriff. 

188.  Deliyery  of  prisoners,    process,   etc..    how   enforced. 

189.  Under«sberiff,    etc..    when    to   comply    with    foregoing   provisions.  /:. 


^ 
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{  195.   Second  and   «nba«aneBt  appeals. 

Upon  a  Becoml  and  each  subsequent  appeal,  including  a  case 
where  a  former  appeal  has  been  dismissed  for  a  defect  or  ir- 
regularity, the  time  of  filing  the  return,  upon  the  first  appeal, 
determines  the  place  of  the  cause  upon  the  calendar. 

Id.,   part  of  8   13.      See  post,    tl   789-793. 

{I  100.18A.  [Repealed  by  L.  1909.  eh.  35b  See  ConsoUdated 
Laws,  tit.   Judiciary  Law,  §|  54,  57.J 
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ART1014E  tnoicowD, 

The  clerk  of  the  court. 

See.   100.  Clerk  of  the  court  of  appeals  to  kIvc  bond;  rooms  for  his  office. 

200.  To   appoint   a   depaty-      Powers   of   d^utr. 

201.  May  employ  asaiBtants  in   hla  office.      Special  deputy. 

202.  Clerks  for  JodgM  of  the  court  of  appeals. 
2C3.  Offices  for  Jndge  of  the  conrt  of  appeals. 
204-208.   [BepeftledJ 


4 


if  190-202.  [Repealed  by  L.  1909,  ch.  35.     See  Consolidated  sjj 

Laws,  tit.    Judiciary  Law,  t$  58,  ©",  256-250,  262;  Public  Build-  ^ 

mgs  Law,  S  3.] 

f  20«.  [Repealed  by  L.  1909,  chs.  16  and  85.    See  Consolidated 
Laws,  tits.  County  Law,  $  12,  Judiciary  Law,  |  55. 

if  804.206.  [Repealed;  Laws  1894,  cb.  135.] 
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ABTICOLB   THIBD. 

The  State  reporter;  publication  and  distribution  of  the  reports^ 

Sec.  209.  State   reporter  is  the   reporter  of  the  court  of  appeals. 

210.  Hi!  duty. 

211.  Reporter   not   to   b«   iatcreated   in   pubUcatian ;   contractt  Aw    pub- 

Kcatioii. 

212.  Copyright   of   reports. 

213.  Secretary   of  State  to  distrlbate  raports. 

214.  Unreported    decisions,    etc.,    to    be    delivered    bar    Mporter    to    rac> 

cessor. 

215.  Opinions,  etc.,  not  to  bo  delivered,  except,  ote. 
21 G.  Certain  opiulona   to  lie  d«posit«d  vlth  defk. 

«l  20A-211.  [Repealed  by  L.  1900,  ch.  35.     See  Consolidated 
Laws,  tit.   Judiciary  Law,  §§  (KM51,  430,  431,  433.] 

I  212.  [Repealed  by  L.  1909,  chs.  23  and  35.    See  Consolidated 
Laws,  tits.    Executive  Law,  §  31,  Judiciary  Law,  $  435.] 

t  213.  [Repealed  by  L.  1909,  «h.  23.     See  Consolidated  Laws, 
tit.  Executive  Law,  §  32.] 

II  214-216.  [Repealed  by  L.  1909,  ch.  35.     See  Consolidated 
Laws,  tit.    Judiciary  Law,  §§  256,  432,  434.] 
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nxiiE  zi. 

The  saprema  ooart,  iiMdudingr  special  and  trial  terms. « 

▲iCiele  1.  JnrlMiotlOQ  and  powvn;  teslnatlOB  oC  temu;  dlfltribnttoa  of 
bDwliaeM  arnoas  tbe  t«niMi  ana  jaigui  attcndanu  uikw  tba  Ml- 
tings;  mUcellaneoQi  provlsloM. 

2.  The  mpreme  coait  reportex. 

8.  Stenographers. 

article:  first. 

^uritdiMon  and  powers;  deaimaHon  of  terrM;  digtrifntHon  of        ^ 
butiness  among  the  terms  ana  judges ;  attendants  ufion  the  sU' 
tings;  miseellaneous provMons. 

Sec.  217.  General   Jarla4(ctloD  of  anprene   court. 

218.  Supreme    court   ma/    ebaajie   place   of    trial    of    actloaa   pendlQff    In 

other    courtH. 

219.  Judicial  departtnenCs. 

220.  Jurlsdlctkm  of   apiiellate   diTleloo   and   powers   of  Justices    tkatot. 

221.  ClerkH,  attendants  aud  stenographers. 

222.  GoTeruor  msy   revoke  deelsmatlou. 

223.  Designation,   etc.,    to  be   flivd   with   secretar/   ol   State. 

224.  [Bepealed.] 

225.  TUnes  and  places  of  holding  terms  of  appellate  dlylalon;   how  ap- 

pointed. 
220.  Appointment  to  be  pnblished. 

227.  {Repealed.] 

228.  When   sieociate  jnstlce   to  preside. 

229.  Hearing  of  appeals  when  title  to  pnbllc  office  is  iBToUed. 
290.  Nnmber  of  jtuitices  neceRsary  for  a  decisian. 

231.  Reargument.   etc..   wben   cause   to  bo  heard   la  another  department. 

232.  Appointments   of   terms   of   tbc   supreme   court. 

233.  pQbltcatloo  of  appolntxnentB. 

234.  Governor  may  appoint  extraordinary  terms;   Justices  to  hold  them. 

235.  Powers  of  jttitfces  of  the  supreme  court. 

236.  [Repealed.) 

287.  Oovemor  to   designate  Jnstices   to   hold   ooarts   in   certain   casesw 
238.  Place  of  holding  the  terms. 

230.  Trial  of  action   at  chambers  after  adjournment  of  special  term. 

240.  [Repealed.] 

241.  What  Judges  may  perform  duties  of  Jostice  at  chambers. 

242.  Officers    required    to    attend    a    term    of    the    appellate    dlrlsion; 

sherllTs  duty. 
24S.  Fees  of  such  officers;  how  paid. 

i  217.   General  Jurisdiction  of  supreme  court. 

The  general  jurisdiction  in  law  and  equity,  which  the  supreme 
eourt  ^  the  State  possesses,  under  the  proTisions  of  the  consti- 
tution, inchides  all  the  jurisdiction,  which  was  possessed  and  ex- 
ercis«ed  by  the  supremo  court  of  the  colony  of  New  York,  at  any 
time,  and  by  the  court  of  chancery  in  England,  on  the  4th  day  of 
July,  1776;  with  the  exceptions,  additions,  aud  limitations,  cre- 
ated and  imposed  by  the  constitution  and  laws  of  the  State.  Sub- 
ject to  those  exceptions  and  limitations,  the  supreme  court  of 
the  State  has  all  the  powers  and  authority  of  each  of  those  courts, 
and  exercises  the  same  in  like  manner. 

1  B.  S.  173,  S  36;  Id.  196,  S  1;  and  L.  1847.  ch.  280.  fi  16. 

(  218.  [Am*d,  1896.]  Supreme  court  mur  cliuua-o  place  of 
t»inM.  of  aetlosis  poMdinv  la  otlier  eourts. 

The  snpreine  court,  upon  the  appUcatton  of  either  party,  may, 
and*  in  a  proper  case,  must  make  an  order,  directing  that  an 
iflsoe  of  fact,  joined  in  an  action  or  special  proceeding,  pending 
in  any  other  court  of  record,  except  the  city  court  of  the  city  of 
New  York,  or  a  county  court,  to  be  tried  at  a  term  of  the  su- 
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preme  court  in  another  county,  on  such  ternl^.  and  under  such 
retrulations  as  it  deems  just;  and  thereuoou'  the  issue  must  be 
tried  accordingly.  After  the  trial,  the  clerk  of  the  county,  in 
which  it  has  taken  place,  must  certify  the  minutes  thereof;  wnich 
must  be  filed  with  the  clerk  of  the  court,  in  which  the  action  or 
special  proceeding  is  pending.  The  subsequent  proceedings  in  the 
last  mentioned  court  must  be  the  same,  as  if  tne  issue  had  been 
tried  therein. 

L.    1895.   ch.   046. 

I  219.  [Repealed  by  L.  1909,  ch.  85.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  §  70.] 

I  220.  [Am*dy  1896,  1909.]  Jurisdiction  of  Appellate 
Division    and    powers    of   Jiutlees    thereof. 

No  justice  of  the  appellate  division  shall  exercise  any  of  the 
powers  of  a  justice  of  the  supreme  court,  other  than  those  of  a 
justice  out  of  court,  and  those  pertaining  to  the  Appellate  division 
or  to  the  hearing  and  decision  of  motions  submitted  by  consent 
of  counsel.*  From  and  after  the  last  day  of  December,  eigh- 
teen hundred  and  ninet3'-five,  th.e  appellate  division  shall  have 
the  jurisdiction  now  exercised  by  the  supreme  court  at  its  gen- 
eral terms,  and  by  the  general  terms  of  the  court  of  common 
pleas  for  the  city  and  county  of  New  York,  the  superior  court 
of  the  city  of  New  York,  the  superior  court  of  Buffalo  and  the 
city  court  of  Brooklyn,  and  such  additional  jurisdiction  as  may  be 
conferred  by  the  legislature. 

Am'd  by  L.  1909.  ch.  65.  Also  partir  repealed  by  L.  1900,  ch.  35.  See 
Consolidated  Laws,  tit.  Judiciary  Law,  |f  71.  72,  77.  81.  82.  85,  90.  See 
note  33  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

If  221-223.  [Repealed  by  L.  Ifl09,  ch.  85.  See  Consolidated 
Laws,  tit.  Judiciary  Law,  fS  72-73,  101,  106,  109,  111,  267,  268, 
270,  271,  307,  347.] 

%  224.  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  946,  §  2.] 

S  225.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,   §  78.] 

I  226.  f  Repealed  by  L.  1909,  chs.  23,  a5  and  58.  See  Consoli- 
dated T^aws,  tits.  Executive  Law,  §  33,  Judiciary  Law,  S  TO, 
State  Finance  Law,  §  46.J 

S  22T.  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  946.] 

I  228.  [Repealed  by  L.  1900,  ch.  35.  See  Consolidated  Laws, 
tit.    Judiciar>'   Law,   §   80.] 

I  ^29.  rAcli1e«1,  18S>6,  lOOO.l  HearlnflT  of  appeals  frben 
title  to  public  ofttce  i«  Involved. 

An  appeal  from  a  judgment  or  decree  in  any  case  In  which  the 
question  of  the  title  to  a  public  office  is  directly  or  collaterally 
at  issue  or  in  any  manner  involved,  may  be  placed  on  the  calendar 

>^^— ^^^i— ^^i^^»    ■     I   I     I    ■     ■■!*  11  I  11  HI—  ■■■»  ■  ■■^■■«  111        M^^^^^M^i— ^M^^i^K^^^M^M^i^^^^i^^^^^^^l^ 

•  But  see  Con«<t..  art.   VI,    I  2,  an  am'd  in   1905. 
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and  noticed  for  hearing  on  any  day  in  the  appellate  diyision  of 
the  supreme  court,  in  the  first  department,  or  in  the  court  of  ap- 
peals, and  shall  be  heard  on  said  day. 

L.  1890.  ch.  660.  Amended  by  L.  1909.  ch.  06.  Aluo  partly  repealefl  by 
L.  1009.  ch.  35.  See  Ck>niM»liiUted  Lawa.  tit.  Judiciary  Law,  |  148.  See 
note  34  of  notes  of  Board  of  Statutory  Gonaolldation  at  end  of  code. 

i  230.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  §  81.]  . 

I  2S1.  fAm'd,  1805,  lOOO.]  Rearflrmnent,  «t  cetera,  when 
eaoae  to  be  beard  In  anotber  department. 

Where  in  any  ease  four  justices  of  the  appellate  division  in  any 
department  are  not  qualified  to  sit  therein,  or  where  the  justices 

aualified  to  hear  the  appeal  are  equally  divided,  the  court  must 
irect  the  same  to  be  sent  to  another  department  to  be  specified 
in  the  order  to  be  there  heard  and  determined.  Where  in  any 
case  when  an  appeal  to  the  appellate  division  of  any  department 
i^mes  on  for  argument,  and  the  justice  before  whom  the  action 
was  tried  or  who  granted  the  order  appealed  from,  is  a  member 
of  such  appellate  divisiouj  the  appellant  may  make  an  applica- 
tion to  such  appellate  division  for,  and  tne  court  may  grant,  an 
order  directing  that  such  appeal  be  sent  to  an  adjoining  depart- 
ment to  be  specified  in  the  order,  to  be  there  heard  and 
determined. 

U    1895.  cb.   946;   L.    1900,  cb.   200.    In  effect  Sept.    1.    1900. 

g  2S2.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,   §i  28,  29,  84,  96,  148-150.] 

i  233.  [Repealed  by  L.  1909,  chs.  23,  35  and  58.  See  Con- 
solidated Laws,  tits.  Executive  Law,  §  33,  Judiciary  Law,  §  151, 
State  Finance  Law,  i  46.] 

i  284.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  §|  79,  153.] 

I  28ff.  [Ani'd,  18im,  1900,  1909.]  Powers  of  Justices  of 
tbe   unpreme  eonrt. 

Any  justice  of  the  supreme  court  has  power  to  hold  a  special  or 
trial  term  of  the  supreme  court  for  the  whole  or  any  portion  of 
the  term:  and  to  act  upon  any  business,  which  regularly  comes 
hefore  the  term  in  which  he  is  sitting,  except  where  he  is  por- 
Honnlly  disqualified  from  sitting,  in  a  particular  action  or  special 
pro<'*»eding.  Each  justice  must,  at  all  reasonable  times,  when  not 
engaged  in  holding  court,  transact  such  judicial  business  as  may 
be  done  out  of  court. 

L.  1895.  cb.  946;  L.  1900.  cb.  S84.  Amended  by  L.  1909.  cb.  C5.  AIbo 
partly  repealed  by  U  1909,  cb.  35.  See  Confloiidatcnl  LawK.  tit.  Judiciary 
Iaw,  f  155.  See  note  35  of  notea  of  Board  of  Statutory  ConnoIIdatlon  at 
end   of  code. 

i  286.  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  946.] 

II  287-288.  [Repealed  by  L.  1909,  ch.  35.  See  Conaolldated 
Laws,  tit.  Judiciary  Law,  §§  86,  152.] 
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«  23».  [\m*d,  1800.I  Trial  off  aetlom  «t  cfttamber*  af^r 
adJoni'ttflueBt  off  upeclal  terai. 

An  action  triable  by  the  supreme  court,  without  a  jury,  which 
was  ui>ou  tiie  calendar  of  the  term  before  it  was  aaionrned  a9 
provided  in  section  one  hundred  and  forty-eight  of  judiciary  law, 
may  be  tried  at  a  term  so  adjourned,  and  held  at  chambers,  by 
consent  of  both  parties,  but  pot  otherwise. 

Co.  Proc..  part  of  f  24.  Amended  by  L.,  t009,  ch.  05.  Also  partly  re- 
pealed by  L.  1009,  ch.  35.  See  CouHolldat«d  Laws.  tit.  Judiciary  Law. 
fl  148.  270.  304.  404.  8ec>  note  30  of  notes  of  Board  of  Statutory  Ckm- 
Hulldation  at  end  of  code. 

I  a40.  [Repealed  Jan.  1,  1896;  li.  1895,  ch.  W8.1 

i  941 »  [Added,  1910.)  'Wkait  Jndses  mmr  p«rfform  d«ti«» 
off   Just  tees   at    oliaaibors. 

A  county  jud^e  within  his  county  possesses,  and  upon  proper 
application  must  exercise,  the  power  conferred  by  law  in  general 
lannTua^e  upon  an  officer  authorised  to  perform  the  duties  of  a 
justice  of  tne  supreme  court  at  chambers  or  out  of  court. 

Added  by  L.   1010.   ch.  876.     In  effect  June  23,  1910. 

Tbla  .Rectlon  takes  the  plae*  of  tbe  name  aectton  which  was  repealed  hy 
Judiciary  Law   (U  IMO,  ch.  96),   |  800. 
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LVIOUB    SBCNHID. 

The  Supnm^  covrl  reporter. 


Sec.  244.  Meeting  for  appointineut. 

245.  Special    meeting   for   appointment    or    remoraL 

246.  Duties   of   reporter;   oplulona  %»  b»  (oritiiilied. 

247.  Publication    of   reportn;      contracts   therefor. 
fM.  Pim  Md  «#liileD»  to  b»  funitabed  to  tbe  veportar. 
240.  Coprrlxht;  dlHtrlbutluu  bi  eeeretary  of  atalt. 
250.  Salary   and  expenveit. 


1 


4 

li  244-848.  [Repealed  by  L.  1909,  ch.  85.     See  Consolidated  ^ 

Laws,  tit.    Judiciary  Law,   §S  90-92,  264,  437-448.1  ^ 

I  240.  [Repealed  by  L.  1909.  cha.  23  and  35.    See  Consolidated 
Laws,  tits.  Executive  Law,  ff  81-^  Judiciary  Law,  §  444.) 

i  2SCU  [Regaled  by  L.  190^  ch,  35.     S«e  Consolidated  Laws, 
tit  Judiciary  Xaw»  I  445.] 
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article:  third. 

Stenographers, 

Sec.  251.  Stenographeps. 

252-258.   [Repealed.]  . 

254.  Stenographers  in   Kings   county. 

258    Ston.J^«phe™-.to  other  conntlee  of  «««d  JwUdri  dUtrtct  ttd  .!» 

In    the   ninth    lodlclal   dirtrtet. 

257.  Their  salaries:  now  paid.    ^  „  ,  ,    ^.^^^^t. 

258.  Stenographem    for   certain   Judicial   dlBtrlctB. 

259.  Their  aalarles;  how  paid. 

260.  Their  expenses ;   how  paid. 

261.  [Repealed.] 

262.  Temporary   stenographer. 

I  3M1.   [Am'd,  1895.1     Steaoarrapfcer*, 

If  the  justice  presiding  requires  a  copy  of  any  proceedings  writ- 
ten out  at  length  from  stenographic  notes,  he  may  make  sn 
order,  directing  one-half  of  the  stenographer  s  fees  therefor,  to  be 
paid  by  each  of  the  parties  to  the  action  or  special  Pro«e^,"^«'  *' 
the  rate  of  ten  cents  for  each  folio  so  written  out,  and  may  en- 
force payment  thereof.  Any  such  copy  shall  be  access  ble  to 
and  may  be  examined  by.  any  of  the  counsel  m  the  cause.  If 
there  are  two  or  more  parties  on  the  same  side,  the  order  inay 
direct  either  of  them  to  pay  the  sum  payable  by  their  side,  for 
the  stenographer's  fees;  or  it  may  apportion  the  payment  thereof 
among  them,  as  the  justice  deems  just. 

L.    1895.    ch.    946. 

I  252.  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  946.] 

I  25S.  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  946.] 

H  254-200.  [Repealed  bv   L.  1909,  ch.  35.     See  Consolidated 
Laws,  tit.    Judiciary'  Law,"  §§  161.  164,  309,  312-314,  316.] 

I  201.   [Repealed  Jan.  1,  1891;  Laws  1890,  ch.  426.1 

I  202.  [Repealed  by  L.  1909,  ch.  35.     See  Consolidated  Laws, 
tit.    Judiciary  Law,  §§  162,  163.1 
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TITLE  UL 

ARTICLE  OlfES. 

I 

Court   of  CJaintii. 

Added  1897.     In  elTeet  Marcli  9,  1887.     L..  1897»  eli,  86. 

Sec.  2B3.  Board  of  ctainw. 

264.  Jurisdiction. 

2tR.  RuWn  aiMl  iM'Ot'edure. 

iW6-  Officcni. 

267.  Soal   of   court. 

268.  SeMlons.   duty   of  sheriff. 
209.  Jndffiupnts. 

270.  Doty  of  attorney -ireoeral  and  8nperinton<1ent  of  public  wnrks. 

271.  Record   €»f   procetKlinKH:    re|>ort. 

272.  ExpeDf«e    of  pnxnirliig    testimony   on   c-onimlssloii. 

273.  Annual    reiwrt    to    coiuptn>ner. 
274-  Cos  til   not    to   be   t«xe<l. 

275.  Appeals. 

276.  Time  and   manner   of   taklntr   appeal. 

277.  Case   on    appeal. 

278.  Preference    on   appi>als. 

279.  Salary    of    comnilsMonora    of    claim;:. 
2S0.  Sfllarles  of  officers  of  board  of  claim;*. 
281.  Interpleader,    consolidation   and   new   partle*. 
282-314.   [Repealed.] 

f  26S.   [Am*d,  lfH>4,  1800,   1811.]      Board   of  claim*. 

The  board  of  claimR  Is  continued  and  shall  hereafter  he  so 
known  and  shall  consist  of  three  commissionerH  who  shall  be 
appointed  by  the  governor,  by  and  with  the  advice  and  consent 
of  the  senate.  There  shall  be  appointed  three  commissioners,  one 
to  succeed  each  of  the  judK«»8  of  the  court  of  claims  now  serving, 
as  shall  be  dosi^nated  by  the  governor,  and  one  of  such  commis- 
sioners shall  be  appointed  for  a  tt^rm  to  end  December  first,  nine- 
teen hundred  and  twelve;  one  for  a  term  to  end  December  first. 
nineteen  hundred  and  fourteen,  and  one  for  a  term  to  end  De- 
cember first,  nineteen  hundred  and  sixteen,  and  on  the  expiration 
r>f  snch  terms,  successors  shall  lie  appointed  for  terms  of  six  years. 
A  commissioner  shall  serve  until  his  successor  takes  office.  An 
appointment  for  a  term  shortened  by  reason  of  a  predecessor  hold- 
lag  over,  shall  be  for  the  residue  of  the  term  only.  Whenever  a 
commissioner  shall  die,  resign,  be  removed  or  become  disqualified, 
a  succes.sor  shall  be  appointed  for  the  remainder  onl.v  of  the  term. 
The  judges  of  the  court  of  claims  now  serving  shall  bo  and  be 
known  as  commissioners  of  claims  and  shall  constitute  said  board 
nntil  their  successors  shall  take  office,  but  for  sixty  dn.vs  there- 
after shall  determine  questions,  claims  and  matters  which  shall 
have  been  finall.v  submitted  to  and  heard  by  said  court  or  board 
.  before  their  successors  shnll  take  office,  but  their  offices  shall  be 
di»eraod  vacant  for  the  purpose  of  devolving  all  other  powers  and 
jnri.sdiction  upon  their  successors.  Appointees  shall  be  so  selected 
that  the  board  shnll  be  composed  of  conuuissiouers.  one  at  least 
of  whom  shall  have  been  an  attorney  and  <'onnsolor-at-law  of 
at  least  ten  years'  experience  in  practice.  No  commissioner 
shall  hold  his  oflSce  after  reaching  the  age  of  sixty-five  years,  and 
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a  commissioner  shall  not  hold  any  other  ofiice  or  public  trust  nor 
serve   as   a   member   of   any   political   committee.      Two   commis- 
sioners shall  constitute  a  quorum  for  the  transaction  of  business. 
One  of  the  commissionor.«<  sclectcwl  from  the  members  of  the  bnr, 
when  desijrnated  by  the  governor  iu  writing  filed  in  the  office  of 
the  secretary  of  state,  shall  lie  chuirman  of  the  board  to  serve 
until    a    new    desij^nation    shall    bo    made.      Said    judges    now 
serving  and  constituted   as  commissioners  as  aforesaid,  shall   for 
their    services    rendered    during    said    sixty    days    receive    com- 
pensation  at   the   rate  of   fiv(»   hundred   dollars   per  month.      Ex- 
cept as  herein  otherwise  provided,   the  commissioners  appointed 
under  this  section  shall  have  jurisdiction  to  hear  and  determine 
all  matters  pending  in  the  board  of  claims  at  the  time  the^'  shall 
take*  olHce,    and   all   matters   pending  in   the  court   of  claims   at 
the  time   when    this   section,    as   amended   takes   effect,   shall    be 
heard  and  determined  by  the  board  of  claims.     Whenever  in  thi.s 
act  or   in   any  other  statute   reference  is   made  to  the  court   of 
claims  or  any  officer  thereof,  the  same  shall  be  deemed  to  refer 
to  and  mean   the  board  of  claims  or  an  officer  thereof,   but  the 
board  of  claims  shall  not  be  or  lie  deemed  a  court  of  record.     AH 
provisions   of  this   article   applicable  to   the   court  of  claims,   its 
jurisdiction   and   procedure,   shall   hereafter  apply  to  said   board, 
prescribe  its  jurisdiction  and  govern  its  procedure,  except  that  the 
determination  of  the  board  upon  a  claim  shall  be  and  be  known 
as  a  determination  instead  of  a  judgment,  but  it  shall  have  ttie 
same  force  and  effect  and  1)0  subjected  to  the  same  procedure  as 
provided  in  this  article  for  a  judgment. 
L.  10O4,  ch.  Ifi;  I..  lOOn,  cli.  002;  L.   inn,  cli.  sr.O.   In  effect  Jnly  31,   1911. 

i  264.  [Am'd,  1005,  1800,  1008,  1012.]     JnrUdletlon, 

The  board  of  claims  possesses  all  of  thft  powers  and  jarisdio 
tion  of  the  former  court  of  claims.  It  also  has  jurisdiction  to  hear 
and  determine  a  private  claim  against  the  slate,  including  a  claim 
of  an  executor  or  administrator  of  n  decedent  who  left  him  or 
her  surviving  a  husband,  wife  or  next  of  kin,  for  damages  for  a 
wrongful  act,  neglect  or  default,  on  the  part  of  the  state  by 
which  the  decedent's  death  was  caused,  which  shall  have  accrued 
within  two  years  before  the  filing  of  such  claim  and  the  state 
hereby  consents,  in  all  such  claims,  to  have  its  liability  deter- 
mined. It  may  also  hear  and  determine  any  claim  on  the  part 
of  the  state  against  tlie  claimant,  or  against  his  assignor  at  the 
time  of  the  assignment:  and  must  render  judgment  for  «uch 
sum  as  should  be  paid  by  or  to  the  state.  Rut  the  board  has  no 
jurisdiction  of  a  claim  submitted  by  laAV  to  any  other  tribunal 
or  officer  for  au<lit  or  d(»terinination  except  where  the  claim  is 
founded  uprm  express  contract  and  such  claim,  or  some  part 
thereof,  has  been  rej(»cted  by  such  tribunal  or  officer.  In  no 
case  .shall  any  liability  be  Implied  against  the  state,  and  no 
award  shall  be  made  on  any  claim  against  the  state  except  upon 
such  legal  evidence  as  would  establish  liability  against  an  indi- 
vidual or  corporation  in  a  court  of  law  or  equity.  No  claim 
other  than  for  the  appropriation  of  land  shall  be  maintained 
against  the  state  unless  the  claimant  shall  within  bIx  months 
after  su<*h  claim  shall  have  accrued,  tile  in  the  office  of  the  clerk 
or  tne  ooara  of  claims  and  with  the  atti>rncy-genernl  a  written 
notice  of  intention  to  file  a  claim  against  the  state,  stating  the 
time  when,  and  the  place  wh(»re  such  claim  arose  and  in  detaM 
the  nature  of  the  same,  which  notice  shall  be  signed  and  verified 
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TITLE  m. 
ARTICLE  OWE. 

Court  of  Claimtt. 

Added  1S9T.     In   effect  Murch  9,  1897.     L.  189T,  eh.  86. 

Set  2*3.  Board  of  claims, 
&4.  Jar  i2d  let  ion. 
9)5.  Rult^   «iMl  procedure. 
a?«.   OfflcerM. 
2>67-  S***!    of   court. 
2f*.  Se^sfous.    duty   of  sheriff. 
-^.  JudK^ments. 
^0.  Doty   of   attorney-general   and  snperintondent  of  public  tv-orks. 

271.  Record    ef   pro<-eet]ingK:    report. 

272.  Expense    of  procuring    testimony   <m   coniinissldn. 

273.  Annual    report    to    miupt roller. 

274.  Cost9    not    to    be    taxed. 
273.  App^'als. 

276.  Time    and    manner   of   taking   appeal. 

277.  Case    on    appeal. 

275.  f*neference   on   appeals. 

279.  Salary    of    coram IsKlonera    of    claims. 
2N).  Salaries    of  officers  of  board   of  elaimn. 
2^1.  Interpleader,    consolidation   and   new   parties 
2S2-314.   r Repealed.) 

I  203.   lAm*d,   1904,  180(l,  1911.]      Board   of  clatma. 

The  board  of  claims  Is  continued  and  shall  hereafter  be  so 
known  and  shall  consist  of  three  conmiissioners  who  shall  be 
apfwinted  by  the  governor,  by  and  with  the  advice  and  consent 
••f  the  senate.  There  shall  be  appointed  three  commissioners,  one 
to  sDcceed  each  of  the  judges  of  the  court  of  claims  now  .serving, 
a*  «hall  be  desij^nated  by  the  governor,  and  one  of  .^uch  cominis- 
-H'Ders  shall  be  appointed  for  a  te^rm  to  end  December  first,  nine- 
Ti^n  hand  red  and  twelve;  one  for  a  term  to  end  December  first, 
Moeteen  hundred  and  fourteen,  and  one  for  a  term  to  end  De- 
^m\^r  first,  nineteen  hundred  and  sixteen,  and  on  the  expiration 
«f  5ttch  terms,  successors  shall  be  appointed  for  terms  of  six  vears. 
A  <\)minis,sioner  shall  serve  until  his  successor  takes  office.'  An 
Jppointment  for  a  term  shortened  by  reason  of  a  predecessor  hold- 
10?  over,  shall  be  for  the  residue  of  the  term  only.  Whenever  a 
'^nnmis^ioner  shall  die,  resign,  be  removed  or  become  disqualified, 
a  Nicc*es.Hor  shall  be  appointed  for  the  remainder  only  of  the  term. 
Tfie  judjres  of  the  court  of  claims  now  serving  shiill  bo  and  be 
nwrn  as  c*f>nimissioners  of  claims  and  shall  constitute  said  board 
intil  their  sncoes-sors  shall  take  office,  but  for  sixty  days  there- 
after shall  determine  questions,  claims  and  mntters  which  shall 
pve  been  finally  submitted  to  and  heard  by  said  court  or  board 
^OTf  their  successors  shall  take  office,  but  their  offices  shall  be 
*«*niH  vacant  for  the  purpose  of  devolving  all  other  powers  and 
jniisdiction  upon  their  successors.  Appointees  shnll  be  so  selected 
tkat  the  board  shall  be  composed  of  conimissioncrs,  one  at  least 
of  whom  shall  have  been  an  attorney  and  <*onnsclor-at-law  of 
«t  l^aiit  ten  years'  e.xperience  in  prac'tice.  Xo  commissioner 
shall  hold  his  office  after  reaching  the  aue  of  sixty-five  years,  and 
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§  208.   [Am'd,   1000,    1011.]      Sesmons,   duty   of  MheriC 

The  board  shall  hold  at  least  eight  sessions  each  year,  and 
unless  otherwise  ordered  by  the  board  shall  be  held  as  follows; 
On  the  fourth  Monday  of  January  at  the  eapitol  in  Albany;  on 
the  third  Monday  of  February  at  the  city  of  Syracuse;  on  the 
fourth  Monday  of  March  at  the  city  of  Utica;  on  the  fourth  Mon- 
day of  April  at  the  eapitol  at  Albany;  on  the  fourth  Monday  of 
May  at  the  city  of  Rochester;  on  the  third  Monday  of  June  at 
the  city  of  Buffalo;  on  the  fourth  Monday  of  September  at  the 
eapitol  in  Albany;  on  the  fourth  Monday  of  November  at  the 
eapitol  at  Albany,  and  it  may  also  hold  adjourned  or  special  ses- 
sions, at  such  other  times  and  places  in  the  state  as  it  may  de- 
termine. It  may  also  hold  a  session  and  take  testimony  where 
the  claimant  resides  or  where  the  claim  is  allejzred  to  have  arisen, 
or  in  the  vicinity,  and  may  view  any  premises  affected  by  the 
proceedings,  and  in  case  of  any  appropriation  of  land  by  the 
state,  the  value  of  which  shall  exceed  five  hundred  dollars,  it 
shall  be  the  duty  of  the  board  to  view  the  premises  affected  by 
the  appropriation.  The  sheriff  of  any  county,  except  Albany, 
shall  furnish  for  the  use  of  the  board  suitable  rooms  in  the  court 
house  of  his  county  for  any  session  ord<»red  to  be  held  thereat 
and  the  sheriff  of  any  county  shall  if  required  attend  said 
session.  His  fees  for  attendance  shall  be  paid  out  of  the  con- 
tingent  fund  of  the  board,  at  the  same  rate  as  for  attending  a 
term  of  the  supreme  court,  in  that  county. 

L.   1906,  ch.   092;   L.   1911.  ch.  856,   in  effect  July  31,   1011. 

§  2G9.   rAm'd    1901,    1909.]      Jndfnnen4«. 

The  determination  of  the  court  upon  a  claim  shall  be  by  a 
judgment  to  be  entered  in  a  book  to  be  kept  by  the  clerk  for 
that  purpose,  and  signed  and  certified  by  him.  Within  ten  days 
after  the  entry  of  the  judgment,  the  clerk  shall  serve  a  certified 
copy  thereof  on  the  claimant  or  his  attorney  and  also  upon  the 
attorney-general.  If  the  claim  arises  in  %  case  where  the  state 
seeks  to  appropriate  or  has  appropriated  land  for  a  public  use, 
the  judgment  shall  contain  a  description  of  such  laud.  A  tran- 
script of  a  judgment  in  favor  of  the  state,  certified  by  the  clerk 
of  the  court,  may  bo  filed  and  docketed  in  the  clerk  a  office  of 
any  county:  and  upon  being  so  docketed  shall  become  and  be  a 
lien  upon  the  property  of  the  claimant  in  that  county,  to  the 
same  extent  and  enforceable  by  execution  in  the  same  manner, 
as  a  judgment  of  the  supreme  court.  A  final  judgment  against 
tlie  claimant  on  any  claim  prosecuted  as  provided  in  this  article 
shall  forever  bar  any  further  claim  or  demand  against  the  state 
arising  out  of  the  matters  involved  in  the  controversy.  Interest 
shall  be  allowed  on  each  judgment  of  the  court  of  claims  from 
the  date  thereof  until  the  twentieth  day  after  the  comptroller  is 
authorized  to  issue  his  warrant  for  the  payment  thereof  or  until 
payment,  if  payment  be  made  sooner.  But  no  such  judgment 
shall  be  paid  until  there  shall  be  filed  with  the  comptroller  a 
copy  thereof  duly  certified  1)3*  the  clerk  of  the  court  of  claims 
together  with  a  certificate  of  the  attorney-general  that  no  appeal 
from  such  judgment  has  been  or  will  be  taken  by  the  state, 
and  a  release  and  waiver  by  the  attorney  for  the  claimant  of 
any  lien  for  services  upon  said  claimant's  cause  of  action,  claim, 
award,  verdict,  report,  decision  or  judgment  in  favor  of  said 
claimant,   which  said  attorney  may  have  thereon  under  and  by 
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virtue  of  section  four  hundred  and  seventy-five  of  the  judiciary 
law;  and  where  damages  are  awarded  for  the  permanent  ap- 
propriation of  land  for  a  public  use,  there  shall  also  be  filed 
with  the  comptroller,  a  satisfactory  abstract  of  title  and  certifi- 
cate of  search  as*  to  incumbrances,  showing?  the  person  demand- 
mjf  such  damages  to  be  legally  entitled  thereto.  The  provisions 
of  this  S€?otion  as  to  limitation  of  interest  shall  not  apply,  how- 
ever, to  judgments  paid  from  the  various  trust  funds  or  sinking 
fands  of  the  state,  which  funds  shall  be  entitled  to  interest 
until  the  twentieth  day  after  an  appropriation  is  available  tor 
the  reimbursement  thereof  or  until  payment,  if  payment  be 
sooner  made. 

Am'd   by    L.    1001,    ch.  440;   L.    1909.   ch.   65.    f   3.     See  note  37  of  notes 
cf   Board   of   StMtutory   Consolidation   at   end   of   code. 

§  2TO.    [Ani*d    lfN>6.|      Duty    of    attorney-general   and    sn- 
perintendenl    of  pabllc   ivorkH. 

The  attorney-general  shall  represent  the  state  in  all  proceed- 
ings relating  to  claims.  In  all  cases  of  canal  claims  a  copy  of 
each  such  claim  and  of  notice  of  claim  which  is  or  may  here- 
after be  required  to  be  filed  with  the  court  of  claims  shall  be 
filed  with  the  superintendent  of  public  works  who  on  request 
from  the  attorney-general,  shall  furnish  such  assistance  as  he 
may  retiuire  in  subpoenaing  witnesses  and  preparing  the  cases 
br  trial.  The  attorney-general  may  designate  a  clerk  in  hi.s 
office  to  assist  in  the  preparation  of  cases  for  trial  and  to  attend 
a  term  of  the  court.  And  no  claims  brought  against  the  state  on 
acconnt  of  the  canal  shall  be  settled  or  compromised  for  any 
amount  without  the  written  consent  thereto  by  the  superintend- 
ent of  public  works  or  his  duly  authorized  representative. 

L.    1905,    ch.    370.      In   effect   May   4,    1903. 

§  271.   Record    of   pro<scedlnflr*$    report. 

The  court  shall  keep  a  record  of  its  proceedings,  and.  at  the 
ammencement  of  each  session  of  the  leglshiture,  and  at  sucn 
other  times  during  the  session  as  it  may  deem  proper,  or  as  the 
senate  or  assembly  may  request,  report  to  the  legislature  the 
claims  upon  which  it  has  finally  acted,  with  a  statement  of  the 
jodgment  rendered  in  each  case. 


I  272.   Expense   of   procnriniT   testimony    on   eommlHston. 

When  testimony  is  taken  on  commission  at  the  instance  of  the 
claimant,  the  expense  thereof  including  the  fees  of  the  commis- 
sioner, shall  be  paid  by  the  claimant:  and  when  taken  at  the 
instance  of  the  state,  such  fees  and  all  expenses  incurred  by  the 
attorney-general  shall  be  paid  out  of  the  contingent  fund  of  the 
court. 

f  273.  Aiinval   report  to  comptroller. 

On  the  first  day  of  Januarj^in  each  year,  the  clerk  shall  report, 
to  the  comptroller,  under  oath,  a  detailed  statement  of  his  dis- 
bursements made  under  the  direction  of  the  court  from  its  con- 
Uogent  fund  during  the  preceding  year. 

I  274.    [Am*d    IIMMI.I      Costs    not    to    be    taxed. 

Costs,  witnesses'  fees  and  disbursements  shall  not  be  taxed, 
nor  shall  counsel  or  attoru€>ys'  fees  be  u  Mowed  by  the  court  tu  any 
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party.  The  said  court  of  claims*  whenever  the  appraised  value 
of  the  premises  appropriated  shall  he  lesH  than  two  hundred  dol- 
lars, shall  in  their  award  make  a  reasonable  allowance  for  tht* 
expense  of  procuring  the  abstract  of  title  and  <'ertifioate  of 
search  as  to  incumbrances,  which  the  statutes  require  shall  be 
furnished  the  comptroller  before  payment  of  any  damages  which 
may  be  awarded  for  the  permanent  appropriation  of  land  or 
water. 

Am'd   by   L.    1900.    cli.    65,    S   S.     New   matter   Is   L.    1884.   ch.    336.    8   5. 
See  note  37a  of  nutes  of  Board  of  Statutory  Consolidatlou  at  end  of  code. 

§  275.  Appeals. 

Either  party  may  appeal  from  an  order  or  judgment  of  the 
court  of  claims  to  the  appellate  division  of  the  supreme  court  of 
the  third  department.  The  appeal  from  a  judgment  may  be  taken 
upon  questions  of  law  or  of  fact,  or  both,  or  for  an  alleged  excess 
or  insutficicncy  of  the  judgment.  Upon  such  appeal,  the  court 
may  aflirm,  reverse,  or  modify  the  judgment,  or  dismiss  the  ap- 
peal, or  grant  a  new  trial.  The  provisions  of  this  code  relating 
to  appeals  in  the  supreme  court  apply,  so  far  as  practicable,  to 
appeals  from  orders  or  judgments  of  the  court  of  claims,  except 
as  modified  in  this  article. 

§  270.  Ttme   and   manner   of  taking  appeal. 

An  appeal  must  be  taken  within  thirty  days  after  the  entry 
and  service  of  the  order,  or  the  service  by  the  clerk  of  a  certitieil 
copy  of  the  judgment,  by  serving  upon  the  claimant  or  his  at- 
torney, or  upon  the  attorney -general,  and  upon  the  clerk,  in  like 
manner  as  in  the  supreme  court,  a  written  notice  to  the  effect 
that  the  appellant  appeals  from  the  ordrr  or  from  the  judgment 
or  from  a  specilied  part  thereof,  and  briefly  stating  the  grounds 
of  the  appeal. 

§   277.   Case   on   appeal. 

With  the  notire  of  appeal  from  a  judgment,  the  appellant  sbnll 
serve  upon  the  advcrsi^  party  a  case  containing  so  much  of  the 
evidence  as  the  appoUaut  may  dceni  necessary  to  present  the 
questions  raised  by  the  appeal.  Within  ten  days  after  the  ser- 
vice of  the  case,  the  respondent  may  propose  and  serve  amend- 
ments tliercto,  and  the  easo  nniy  be  s»^ttlcd  upon  five  days'  notice 
by  any  judge  of  tlu»  court.  5soticc  of  the  settlement  may  be 
served  by  either  party,  within  ten  days  after  service  of  the  pro- 
posed amendments.  The  eoiirt  or  a  judge  thereof  may  extend 
the  time  for  serving  a  ease  or  amendments. 

§  278.  Preference   on    appealH. 

An  appeal  taken  after  the  calen/lar  for  a  term  of  the  appellate 
court  is  prepared  may  be  placed  thereon  upon  the  application  of 
the  attorney-general  at  any  time  during  the  then  current  term, 
and  brought  on  for  hearing  as  a  preferred  cause  upon  a  notice 
of  fourteen  days. 

i  ir7!».  lAinM,  ISMX;,  1»10,  lOl  1.1  Salary  of  comml««loners 
of   elainiH. 

Kach  eomniissioner  of  rlaims  shall  receive  an  annual  compen- 
sation at  the  rate  of  six  thousand  dollars,  payable  monthly,  aii<i 
the  sum   of   fifteen   hundred  dollars   annually,  but  no  more,    on 
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account  of  personal  expenses  in  the  discbarge  of  his  official  duties, 
and  to  be  payable  monthly. 

U  1906.  ch.  692;  L.  1910.  cb.  684;  L.  1911.  cb.  85C.  In  effect  Joly  31.  1911. 

I  280.  lAmM,  1907,  1011.]  Salaries  of  olilcera  of  board  of 
elaliua. 

Each  officer  of  the  board  of  claims  shall  receive  an  annual  sal- 
ary,  payable  monthly,  and  other  compensation  as  follows: 

1.  The  clerk,  three  thousand  dollars. 

2.  The  deputy  clerk,  two  thousand  five  hundred  dollars. 

3.  The  stenographer,  two  thousand  five  hundred  dollars  and 
fire  cents  a  folio  for  copies  of  minutes  and  testimony  furnished 
at  the  request  of  the  claimant. 

4.  The  clerk  or  deputy  clerk  and  stenographer  shall  be  paid 
their  actual  ex(>enses  while  in  the  discharge  of  their  respective 
daties,  elsewhere  than  in  the  city  of  Albany  to  be  audited  by  the 
board  and  paid  from  the  contingent  fund.  No  charge  shall  be 
made  against  the  state  by  the  clerk  or  the  stenographer  for  copies 
of  minutes,  testimony  or  papers,  furnished  to  the  attorney-general 
or  to  the  board,  or  filed  in  the  office  of  the  clerk. 

Am*d  L.   1907.  cb.  580;  L.  1011,  ch.  856,  In  effect  July  31.  1911. 

S  281.  [Added,  lOOl.]  Interi^leader,  conaolldatlon  and 
ae%v    i»nrtle«. 

Jurisdiction  and  powers  are  also  conferred  upon  the  court  of 
claims  In  its  discretion,  to  order  other  parties,  known  or  un- 
known, to  be  brought  in  and  made  parties  to  any  action  or  pro- 
ceeding pending  in  said  court  or  substituted  whenever  it  appears 
or  is  made  to  appear  to  the  court,  necessary  to  a  complete  de- 
termination of  the  controversy,  or  the  determination  of  a  lia- 
bility: to  consolidate  claims  or  actions,  to  order  interpleader,  in 
the  same  manner  and  to  like  extent  and  with  like  effect  in  mat- 
ters over  which  said  court  of  claims  have  or  shall  have  juris- 
diction, as  is  conferred  upon  other  courts  by  sections  four 
hundred  and  fifty-two.  seven  hundred  and  fifty-six,  eight  hun- 
dred and  seventeen,  eight  hundred  and  twenty  and  twenty-five 
bandnni  and  eighteen  of  this  code.  Said  parties  may  be  brought 
in  by  order  instead  of  by  citation  or  summons,  which  order  may 
be  served  personally  or  by  publication  in  like  manner  as  is  pro- 
vided for  the  service  of  a  citation  in  surrogate's  court;  and  in 
the  cases  provided  in  this  section  the  sai<l  court  may  render 
judgment  for  or  against  any  of  the  parties  in  said  action  or 
proceeding  as  may  be  just  and  equitable. 

Is.    1901.    cb.   ?8«.     Tn   effect   April   5,   1001. 


fl  2t»2-3l3.      [Repealed;  L.  1895,  cb.  046.] 

I  814.     [Repealed  1877.] 
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yarty.  The  said  court  of  claims.  whem»ver  the  appraised  value 
of  the  premises  appropriated  phall  be  less  than  two  hundred  dol- 
lars, shall  in  their  award  make  a  reasonable  allowance  for  the 
expense  of  procurinp  the  abstract  of  title  und  certifiaate  of 
search  as  to  incumbrances,  which  the  statutes  require  shall  be 
furnished  the  comptroller  before  payment  of  any  damages  which 
may  be  awarded  for  the  permanent  appropriation  of  land  or 
water. 

Am'd   by   L.    1000.    ch.    es,    |   3.     New   matter   Is   L.    1884,   ch.   336,    i    3. 
8tte  ootii  37a  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

{  275.  Appeals. 

Either  party  may  appeal  from  an  order  or  judgment  of  the 
court  of  claims  to  the  appellate  division  of  the  suprt>me  court  of 
the  third  department.  The  appeal  from  a  judgment  may  be  taken 
upou  questions  of  law  or  of  fact,  or  both,  or  for  an  alleged  excess 
or  iusutficicucy  of  the  judgment,  t'pon  such  appeal,  the  court 
may  atlirm,  reverse,  or  modify  the  judgment,  or  dismiss  the  ap- 
peal, or  grant  a  new  trial.  The  provisions  of  this  code  relating 
to  ai)penlM  in  the  supreme  court  apply,  so  far  as  practicable,  t<i 
appeals  from  orders  or  judgments  of  tue  court  of  claims,  except 
as  moilitied  in  this  article. 

S  27tf.   Time   and   manner   of   taking  appeal. 

An  appeal  must  be  taken  within  thirty  days  after  the  entry 
and  service  of  the  order,  or  the  service  by  the  clerk  of  a  certilied 
copy  of  the  judgment,  by  serving  upon  the  claimant  or  liU  at- 
torney, or  uj)on  the  attorney-general,  and  upon  the  clerk,  in  like 
manner  as  in  the  supreme  court,  a  written  notice  to  the  effect 
that  the  appellant  nppoals  from  the  order  or  from  the  judgment 
or  from  a  specilied  part  thereof,  and  briefly  stating  the  grotiods 
of  the  appeal. 

}  277.  Case   on   appeal. 

With  the  notice  of  appeal  from  a  judgment,  the  appellant  Bbnil 
serve  upon  the  adverse  party  a  case  containing  so  much  of  the 
evidence  as  the  appellant  may  deem  necessary  to  pr%>8eQt  the 
<|uestions  raised  by  the  appeal.  Within  ten  days  after  the  ser- 
vice of  the  ease,  the  respondent  may  propose  and  serve  amend- 
ments thereto,  and  the  case  may  be  s»»ttled  upon  five  days'  notice 
by  any  judge  of  the  eourt.  Notice  <if  the  .settlement  may  be 
served  by  either  party,  within  ten  days  after  service  of  the  pro- 
posed aniendnients.  The  court  or  a  judjre  thereof  may  extend 
the  time  for  serving  a  case  or  amendments. 

§   27H.  Preference    on    appenlM. 

An  appeal  taken  after  the  calen/lar  for  a  term  of  the  appellate 
eourt  is  pre|)ar<>d  may  be  placed  liiereoii  unon  the  application  of 
the  att»»rn<\v-general  at  aiiy  time  during  the  then  current  term, 
and  brought  on  for  hi^aring  as  a  preferred  cause  upon  a  nortice 
of  fourteen  days. 

S  'J7U,  (  \ni*<1.  i;m>4{,  lino,  1011.1  Salary  of  eommlasioners 
€»f  elniniM. 

Karh  commis'iioner  of  claims  shall  receive  an  annual  compen- 
sation at  the  rate  of  six  thousand  dollars,  payable  monthly,  ami 
the   sum   of   fifteen   hundred   dollars   annually,   but   no   more,    on 
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f    31«.    [Ani'd,  *1911.1      The   last   •ecfton   limited. 

The  juri«diction  conferred  by  the  last  section  is  subject  to  the 
following  limitations  and  regulations: 

1.  In  an  action  wherein  the  complaint  demands  judgment  for  a 
sam  of  money  only,  the  sum,  for  which  judgment  is  rendered  in 
favor  of  the  plaintiff,  cannot  exceed  five  thousand  dollars,  ex- 
cjasire  of  interest,  and  costs  as  taxed;  except  where  it  is  brought 
ppon  a  bond  or  undertaking  given  in  an  action  or  special  proceed- 
ing in  the  same  court,  or  before  a  justice  thereof;  or  to  recover 
damages  for  a  breach  of  promise  of  marriage;  or  where  it  is  a 
marine  caufte,  as  that  expression  Ls  defined  in  the  next  section. 
Where  t^ie  action  is  brought  upon  a  bond  or  other  contract,  the 
judgment  must  be  for  the  sum  actually  due,  without  regard  to  a 
penalty  therein  contained;  and  where  the  money  is  payable  in  in- 
stalments, successive  actions  may  be  brought  for  the  instalments, 
as  they  become  due. 

2.  In  an  action  to  recover  one  or  more  chattels,  a  judgment 
cannot  be  rendered  in  favor  of  the  plaintiff,  for  a  chattel  or  chat- 
tels, the  aggregate  value  of  which  exceeds  five  thousand  dollars. 

3.  [Repealed,  Laws  1889,  ch.  441.] 

Am'd  by  I*.  1011,  ch.  560,   In  effect  Sept.   1,   1011. 

t  317.    [Am'dy   ISflS.]    Jnrlsdictlon  In   «peclal   cavaeii. 

.  The  city  court  of  the  city  of  New  York  possesses  the  same  ju- 
risdiction in  the  following  actions  as  the  supreme  court  of  the 
State:       " 

1.  An  action  in  favor  of  a  person,  belonging  to  a  vessel  in  the 
merchant  service,  against  the  owner,  master,  or  commander 
thereof,  for  the  reasonable  value  of  services,  or  for  the  breach  of 
a  contract  to  pay  for  services,  rendered  or  to  be  rendered  on 
board  of  the  vessel,  during  a  voyage,  wholly  or  partly  performed, 
or  intended  to  be  performed  by  it. 

2.  An  action  in  favor  of  or  against  a  person,  belonging  to  or 
on  board  of  a  vessel  in  the  merchant  service  to  recover  damages 
for  an  assault,  battery,  or  false  imprisonment,  committed  on 
board  the  vessel,  upon  the  high  seas,  or  in  a  place  without  the 
United  States. 

But  this  section  does  not  confer  upon  the  city  court  authority 
to  proceed)  as  a  court  of  admiralty  or  maritime  jurisdiction. 
L.  1885,  cb.  OM;  L-  1872,  ch.  620.  |  3.  snbd.  13.  aud  14;  and  2  R.  S.,  f  106. 
{  818.    rAin'd.  1011.7      Power  to  natnrallse  aliens. 
The  court  shall  have  power  to  naturalize  aliens. 

L.  1852.  ch.  380.  part  of  |  10.  Am'd  by  L.  1911.  ch.  560.  In  effect  Sept. 
1.  1011. 

I  319.  [Am'dt  1H05.)  Removal  of  action  to  supreme  court 
from   cKy   coart. 

The  supreme  court,  at  a  term  hold  in  the  first  judicial  district, 
may,  by  an  order  made  at  any  time  aftor  joinder  of  nn  issue  of 
fact,  and  before^  the  trial  thereof,  remove  to  itself  an  action 
brought  in  the  city  court,  for  the  purpose  of  changing  the  place 
of  trial  thereof.  Where  an  order  for  removal  is  nuido,  us  pre- 
acribed  in  this  section,  the  place  of  trial  must  be  chnnged  by  the 
same  order  to  another  county,  and  the  snbsoqnent  proceedings 
therein  must  be  the  same  as  if  the  a(tir)n  liad  been  originally 
brought  in  the  supreme  court.  The  provisions  of  sections  344, 
345  and  346  of  this  act  apply  to  an  application  to  remove  such 
an  action,  and  to  the  proceedings  upon  and  subsecinent  to  the  re- 
nioTal,  as  if  the  city  court  were  specified  in  those  sections  in  place 
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Thp  jiiriBilic-iion  of  the  cily 
tenrls  in  Iho  fiilliiwiiii;  i-nsts: 

1.  An  action  neaiiiBt  a  imliiral  person,  ur  nzninnt  n  for<>iira  or 
dooiestii;  cnrporslion.  wherein  the  coiuphihit  dvmiinilit  Judgment 
foL-  H  sum  of  money  only,  or  to  reiwver  oii<!  or  iii-ire  rhattelit,  wiih 
ur  withiint  daninKeH  r»r  the  InkiiiK  or  ilctenrinn  Thereof, 

2.  An  iie(Li>D  i«  fore<-1os«  or  enforee  a  lien  <i|Kin  i^nt  properly 
in  Ihe  fity  of  New  Vork.  orciited  ah  pn-K.-rilied  by  staturf,  in 
favor  of  a  pcrsim,  who  hu8  perforineil  U'wir  npon,  or  ftirnished 
maleriniD  to  lie  uRed  iu  the  conxtrui?'linn.  ulti'rnti-)n  or  repflir  of  n 
buitdiiiK.  rnutt,  whiirf.  teni-f,  or  iilh<*r  Hirin'iiire.  or  who  has 
graded,  fillr^l  in,  or  olbertviKC  impj'ovr'il,  a  lot  of  land,  or  the 
sidewalk  or  Ktret-f  in  front  of  or  ndjnininp  a  lot  oC  land. 

exeeedinf!  five  tboiiHaiid  dollars,  exeliixtve  of  int'jrest.  upon  one  or 
more  rhiiKelH. 

4.  The  Inking  unil  entry  of  a  judKimnl.  u|iod  the  (^nCeK^iuu  of 
one  or  more  defcndmits,  where  the  sum,  fnr  which  judKment  is 
t'diifesHed,  does  ncit  exceed  five  thousan.l  dollars,  exeltiiiv  of  in- 
tercHt  rrnm  (he  tiiiii'  of  making  the  slateiuent,  upon  whieh  the 
judxuieiit  is  entered. 

Am'd  bj  L.  ]«»r..  cu.  w«:  L.  i!iii.  rh.  -vm.  in  *tt«t  sfcpt.  1,  leii. 


c.  3,  t.  4  Jl\STICES.  §§  316-19 

f    3X6.    [Am'a, -1911.]      The   laiit   section   limited. 

^  The  jurisdiction  conferred  by  the  last  section  is  subject  to  the 
rollo^v^in^  limitations  and  regulations: 

1.  In  an  action  wherein  the  complaint  demands  judgment  for  a 
sum  of  money  only,  the  sum,  for  which  judgment  is  rendered  in 
favor  of  the  plaintiff,  cannot  exceed  five  thousand  dollars,  ex- 
clusiye  of  interest,  and  costs  as  taxed;  except  where  it  is  brought 
apon  a  bond  or  undertaking  given  in  an  action  or  special  proceed- 
ing  in  the  same  court,  or  before  a  justice  thereof;  or  to  recover 
damages  for  a  breach  of  promise  of  marriage;  or  where  it  is  a 
marine  caufie,  as  that  expression  is  defined  in  the  next  section. 
Where  t^ie  action  is  brought  upon  a  bond  or  other  contract,  the 
judgment  must  be  for  the  sum  actually  due,  without  regard  to  a 
penalty  therein  contained;  and  where  the  money  is  payable  in  in- 
stalments, successive  actions  may  be  brought  for  the  instalments, 
as  they  become  due. 

2.  In  an  action  to  recover  one  or  more  chattels,  a  judgment 
cannot  be  rendered  in  favor  of  the  plaintiflf,  for  a  chattel  or  chat- 
tels, the  aggregate  value  of  which  exceeds  five  thousand  dollars. 

3.  fRepealed,  Laws  1889,  ch.  441.1 

Am'd  by  L.  1011,  ch,  569,  In  effect  Sept,   1,   1911. 

f  SIT.    [Am'dy   1805.1    JnriMdlctlon  In   apeclal   cavses. 

The  city  court  of  the  city  of  New  York  possesses  the  same  ju- 
risdiction in  the  following  actions  as  the  supreme  court  of  the 
State:       • 

1,  An  action  in  favor  of  a  person,  belonging  to  a  vessel  in  the 
merchant  service,  against  the  owner,  master,  or  commander 
thereof,  for  the  reasonable  value  of  services,  or  for  the  breach  of 
a  contract  to  pay  for  services,  rendered  or  to  be  rendered  on 
board  of  the  vessel,  during  a  voyage,  wholly  or  partly  performed, 
or  intended  to  be  performed  by  it. 

2.  An  action  in  favor  of  or  against  a  person,  belonging  to  or 
on  board  of  a  vessel  in  the  merchant  service  to  recover  damages 
for  an  assault,  battery,  or  false  imprisonment,  committed  on 
board  the  vessel,  upon  the  high  seas,  or  in  a  place  without  the 
United  States. 

But  this  section  does  not  confer  upon  the  city  court  authority 
to  proceed^  as  a  court  of  admiralty  or  maritime  jurisdiction. 
L.  1895.  cb.  9M;  L-  1872,  ch.  629.  |  3,  Bnbd.  13,  and  14;  and  2  R.  S.  |  106. 
I  818.    rAm'd,  1011.]     Power  to  naturalise  aliens. 
The  court  shall  have  pow^er  to  naturalize  aliens. 

L.  1852.  ch,  3S9.  part  of  i  10.  Am'd  by  L.  1911,  ch.  560.  In  effect  Sept. 
1.  1911. 

I  319.  IAnt*dt  1H95.]  RemoTal  of  action  to  supreme  court 
front   city   court. 

The  supreme  court,  at  a  term  held  in  the  first  judicial  district, 
may,  by  an  order  made  at  any  time  aftor  joinder  of  an  issue  of 
fact,  and  before  the  trial  thereof,  remove  to  itself  an  action 
brought  in  the  city  court,  for  the  purpose  of  changing  the  place 
of  trial  thereof.  Where  an  order  for  removal  is  made,  as  pre- 
scribed in  this  section,  the  place  of  trial  must  be  cbfinged  by  the 
same  order  to  another  county,  and  the  subsequent  proceedings 
therein  must  be  the  same  as  if  the  action  hnd  been  originally 
brought  in  the  supreme  court.  The  provisions  of  sections  344. 
345  and  346  of  this  act  apply  to  un  application  tf)  remove  such 
an  action,  and  to  the  proceedings  upon  and  subsequent  to  the  re- 
moval, as  if  the  city  court  were  specified  in  those  sections  in  place 
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)f  the  county  court,  and  a  justice  thereof  in  place  of  the  county 

iUClg^C. 
L.    1S86,    ch.    1M6. 

S  320.  [Am'd,  1877.  1007.]     Jimtlcefi:  tlieir  i;rencrn1  dntlew. 

The  court  consists  of  ten  justices,  one  of  w.^om  is  the  chief- 
justice  of  the  court.  Each  justice  must  perform  his  share  of  the 
labors  and  duties  appertaining  to  the  office.  One  ol  the  justices 
must  attend  at  the  chambers  of  the  court,  from  ten  o'clock  in 
the  morning  until  four  o'clock  in  the  afternoon  of  eAch  day,  ex- 
cept Sunday,  a  public  holiday,  or  a  day  upon  which  the  inhabit- 
ants of  the  city  of  New-York  generally  refrain  from "  business. 
Each  justice,  while  in  the  rooms  of  the  court,  and  not  actually 
engaged  'in  the  performance  of  other  official  duties,  must  act 
upon  any  application  for  his  otHcial  action,  proi)erly  made  to  him. 
The  justice,  assigned  to  a  trial  term  or  a  special  term,  mus*  re- 
main in  attendance,  until  the  day  calendar  is  disposed  of.  or 
for  such  other  time  as  is  reasonable. 

L.  184J»,  ch.  144,  §81  and  8;  L.  1852,  ch.  389,  §  1;  L.  1870,  ch.  680,  ?2 
find  L.  1872,  ch.  020.  ^4.  Sec,  also,  2  R.  L.,  8108;  am'd  lOOT,  ch.  'JO; 
In  effect   Aug.   12,    1007. 

$  321.  HoTV  •uapcnded  from  office. 

Where  it  appears  presumptively,  to  the  satisfaction  of  the  goT« 
ernor,  that  a  justice  of  the  court  has  been  guilty  of  corruption, 
or  other  gross  misconduct  in  office;  or  habitually  neglects  to  per- 
form his  share  of  the  labors  and  duties  appertaining  to  the  office; 
oi'  is  incapable  of  properly  discharjiiiig  the  same;  the  governor 
may,  in  his  discretion,  make  on  order,  suspending  that  justice 
from  the  exercise  of  the  duties  of  his  office,  and  directing  that 
his  compensation  cease.  Such  an  order  must  recite  the  grounds 
upon  which  it  is  made;  and  it  remains  in  force,  unless  it  is  sooner 
i-evoked  by  the  governor,  until  the  final  adjournment  of  the  next 
Fcssion  of  the  legislature;  or,  if  the  legislature  is  +heu  in  session, 
until  the  final  adjournment  of  that  session. 

Id.,  S  0. 

$322.  [Anrd,  1002.]  Chief  Jn»tleet  bow  denlffiimtedi  lUn 
irencral    dutieii.   et    cetera. 

The  justices  of  the  court,  or  a  majority  of  them,  must,  from 
tim«^  to  time,  as  a  vacancy  occurs  in  the  office  of  chief  justice, 
dosijrnato  one  of  their  number  to  be  chief  justice.  A  certificato 
of  the  designation,  under  the  hands  of  the  justices  making  the 
saiii'N  must  be  filel  in  the  office  of  the  clerk  of  the  court.  The 
person  so  designated  shall  be  chief  justice  during  his  term  of 
office.  The  chief  justice  has  the  like  authority,  within  the 
jurisdiction  of  the  court,  as  a  presiding  justice  of  the  supreme 
court. 

L.  1872,  ch.  829.  §  4,  am'd;  L.  1902,  ch.  610.   In  effect  Sept.   1.  1902. 
§   323.    [AmNI,    lOOO.l      Jniitlcefi   mny   make   ml  en. 

The  justices  of  the  court,  or  a  majority  of  them,  may,  from 
time  to  time,  establish  rules  of  practice  for  the  court,  not  incon- 
sistent with  this  act,  or  with  the  general  rules  of  practice,  estab- 
li.shcd  as  prescribed  in  s(»ction  ninety-four  of  the  judiciary  law. 
The  latter  govern  the  practice  in  the  court,  as  far  as  they  are 
api)licable  thereto. 

I..  IS".".,  vh.  470.  fi  TiC,.  Am'd  l).v  T  10(»9.  vh.  (J.-).  |  ."..  See  note  38  of 
notes  of  Board  vt  Statutory  CousoUdiiilou   at  end  of  code. 
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1324.   [Am'd,   1902.]    Court   wUen   open;  Jnntlcefl   to   deslv- 
^«t«  terfli«i  ro«tlBe  of  bvslnesa,  et  cet«r«. 

The  oonrt  m  always  open  #or  the  transaction  of  any  bnsinoss. 
for  whieh  notice  is  not  required  to  be  iriven  to  an  adverso  party. 
The  :iii8tice8  of  the  court,  or  a  majority  of  them,  from  time  to 
time  must  appoint,  and  may  alter,  the  times  of  holding  special 
apd  trial  terms  of  the  court.  They  must  prescribe  the  duration 
of  the  terms:  desifrnate  the  trial  terms  at  which  jurors  are 
reqtured  to  attend;  and  tLSuign  the  justice  to  proside  and  attond 
at  each  of  the  terras  so  appointed.  In  case  of  the  inability  of  a 
insti<?e  to  preside  or  attend,  another  justice  may  preside  or  attend 
in  his  place.  Each  trial  and  special  term  must  be  held  bv  one 
[nstice.  Two  or  more  special  or  trial  terms  may  be  appointed  to 
be  he'd  at  the  same  time. 

L.  1S72.  ch.  C29,  I  4,  am'd;  L.  1902.  cb.  flf.  la  effect  Sept.  1.  1002. 


§  SBS.    Terma  irhere  heldi  ynblloatlon  of  ap9olntment«. 

E<ach  term  so  appointed  must  be  held  at  the  city-hall  in  the  city 
of  New- York,  except  that  auxiliary  or  additional  parts,  for  the 
transaction  of  any  business  specified  in  the  ap]M)intment,  may  be 
lield  elsewhere  within  the  city  of  New -York,  as  drsiprnnted  in  the 
appointment.  An  apnointment  must  be  published  in  two  neivs- 
IHipera,  published  in  the  city  of  New-York,  at  least  once  in  each 
week,  for  three  successive  weeks,  before  a  term  is  held  in  pursu- 
ance thereof. 

L.   187B,   ch.  47»,   I   88. 

{  826.  Juntlces  may  take  oatlis,  ackno^vledtfrnentst  etc. 

£ach  of  the  justices  may,  within  the  city  of  New-York,  admin- 
ister an  oath,  or  take  a  deposition,  or  the  acknowledgment  or 
proof  of  the  execution  of  a  written  instrument,  and  certify  the 
same,  in  like  manner  and  with  like  authority  and  effect,  as  a  jus- 
tice of  the  supreme  court. 

L.  1874,   cb.  645,  |  8,  amM. 

I  287.  [Am'dy  1895.]    Orders,  etc.,  how  miide. 

In  an  action  brought  in  the  court,  an  order  cannot  be  made,  or  & 
warrant  of  attachment  jErranted.  by  an  olHcer.  oilier  tluni  a  jus 
tice  of  the  court;  and  each  prorision  of  this  net,  wliicli  eiin)ovverf» 
an  officer,  other  than  a  juJj^o  of  the  court  in  which  nii  act  ion  in 
brought,  to  make  an  order  therein,  must  be  construed  as  bi'in^ 
excJusiTe  of  an  action  brought  in  the  city  court. 

L.  1806,    ch.    946. 

I  8S8.  CAni»d,»16M9  180e»  IHOT,  1910,  1011,  1912.]  Clerk, 
depatjr    ^lerk*  aiialstattt»,    steno^raiihera,    and    typeitvriter 


The  court  has  a  clerk  who  is  appointed,  and  may  be  removed, 
by  the  Justices  thereof,  or  a  majority  of  tlicm  for  causo  upon 
charges  and  after  a  hearing  after  notice,  and  who  slinll  rcrcivc  a 
salary  of  six  thousand  dollars  per  annnm.  The  justices  o^  the 
court  or  a  majority  of  them  must  api)oint,  and  nuiy  roniove,  six 
deputy  clerks  and  not  more  than  tweniy-one  assistants,  and  a  ste- 
nographer and  typewriter  operator  for  the  purjxjso  of  copyin;; 
their  minutes  and  opinions  and  doin«  such  other  CMntiihMitial  ^\l)^k 
which  may  be  required  by  said  jnstic('j<  or  the  clj^rk  of  xhv  conrt. 
The  clerk  is  responsible  for  the  faithful  disc  liarpc  of  his  duty  by 
each  deputy  clerk,  and  each  assistant  and  the  si»'n(»j;rapher'aiid 
typewriter  operator.  Each  deputy  clerk,  each  a-^sistant.  and  th^ 
Rtenographer  and  typewriter  operator,  is  eutitlod  to  a  salary,  lix(  d 
and  to  be  paid  as  prescribed  by  law. 

L.   1891.    ch.    154:   L.    WSHJ.   ch.   602;   L.    11H»7.    chs.    7<»7.    Tub;    U   I'JlO.   cli.   57U; 
L  1011.    cb.   328;   L.  1912.  ch.  466,  la  eff. .  t   licpt.    1,    li>12. 
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S»29.   [Am'cl,   1907.]   General  <latleii  of  ^LeputT  cleric. 

The  deputy  clerk  has  all  the  powers,  and  may  perform  all  the 
duties  of  the  clerk,  wUeu  the  otiiee  of  clerk  is  vacant,  or  at  the 
clerk's  office,  wheu  the  clerk  is  absent  therefrom,  or  at  a  term  or 
sitting  of  the  court  which  the  deputy  clerk  attends. 

Substituted  for  part  of  L.  1857,  cb.  296,  1 0;  Am"d  L.  1907,  ch.  708. 
In  effect  Aug.   12,  1907. 

S  330.   [Am'd,  1877.]   Special  depnty-elerks. 

The  clerk  may  designate  as  many  of  his  assistants,  as  the  jus- 
tices of  the  court,  or  a  majority  of  them  deem  necessary,  aa 
sppcial  deputy-clerks.  Each  special  deputy-clerk  possesses,  in  the 
absence  of  the  clerk  and  a  deputy-clerk,  the  same  powers  as  the 
clerk,  at  any  sitting  or  term  of  the  court  which  he  attends,  with 
respect  to  the  business  transacted  thereat. 

i  331.  [Ain*d,  1K77.]  Cleric  to  accomit  montbly  for  ffe«a, 
and  pay  o^er  the  nauie. 

The  clerk  must  receive,  for  the  use  of  the  city  of  New-York, 
the  fees  allowed  by  law.  He  shall  not  perform  an^'  service,  for 
which  a  fee  is  allowed  by  law,  until  the  fee  therefor  is  paid  to 
him.  He  must,  on  the  first  day  of  each  month,  or  within  three 
days  thereafter,  render  to  the  comptroller  of  the  city,  an  account , 
under  oath,  of  all  fees  received,  directly  or  indirectly,  during  the 
preceding  month,  by  him,  or  by  a  deputy-clerk,  or  either  of  his 
assistants,  for  any  oflicinl  service:  and  he  must,  at  the  same  time, 
pay  the  same  into  the  treasury  of  the  city  of  New-York.  When 
the  return  and  payment  arc  so  made,  the  clerk  is  entitled  to  re- 
ceive his  compensation,  for  the  period  included  in  the  return. 
He  is  not  entitled  to  compensation  for  a  period,  for  which  he  has 
not  made  his  return  and  payment. 

L.  1849  ch.   144,   f  5,  am'd. 

§332.  [Am*d,   IWHiy  ltM>7.]   Stenofrrapliera. 

The  justices  of  the  court  or  a  majority  of  them  must  appoint 
nine  stenographers  of  the  court,  and  may  at  pleasure  remove 
either  of  them.  The  justices  of  the  court,  or  a  majority  of  them, 
must,  from  time  to  time,  assign  each  of  the  stenographers  to  doty 
at  the  trial  or  special  term.  F3ach  stenographer  is  entitled  to  a 
salary,  fixed  and  to  be  paid  as  prescribed  by  law  and  must  at- 
tend the  t<M-m  to    which  he  is  assigned. 

From  L.   ISTO.   ch.  413,   §§  1  nnd  4;  L.  1906,  ch.  61  :L.   1907,  chs.  707,  708. 
In  pfft'ot  Aug.    12,    1907. 

§  33.1.   [Am'd,  1877,  1907,  1000.]      Ofllclal  omtUi  Interpret- 

em. 

The  justices  of  the  court  or  a.  majority  of  them,  from  time  to 
time,  must  apfH>int,  and  may  at  pleasure  remove,  three  official 
interpreters  of  the  court,  who  are  entitled  to  a  salary,  fixed  and 
to  be  paid  as  proscribed  by  law.  Before  entering  upon  their 
official  duties,  the  clerk,  deputy  clerks,  assistant  clerks,  stenog- 
raphers; interpreters  and  attendants  must  subscribe  and  file  in 
the  office  of  the  clerk  of  the  city  of  New  York,  the  constitu- 
tional oath  of  office.  Each  interpreter  must  attend  any  trial  or 
special  term  of  the  court,  where  his  services  are  required:  and 
the  justice  therein  presiding  shall  regulate  his  attendance  thereat. 

Id.  Am'd  by  L.  1907.  chs,  707.  70R:  L.  1000,  ch.  887.  In  effect  Sept. 
t,    1009. 

I  334.    [Repealed  by  L.  1009,  ch.  88.    See  Penal  Law,  {  1G34.1 
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S  335.  [Am*d,  1007,  1012.]  Tbe  Jniitlcea  iuii»t  appoint  at- 
teadaata. 

The  justices  of  the  <'onrt  or  a  majority  of  them  must  appoint, 
mnd  may  at  pleasure  remove,  as  many  attendantfl  upon  the  conrt 
as  they  deem  necessary,  not  exceeding  twenty-five.  The  justices 
of  the  court,  or  a  majority  of  them,  may  repulate  their  attend- 
ance. Bach  attendant  is  entitled  to  a  salary  fixed,  and  to  be  paid 
as  prescribed  by  luw. 

Prom  U  1876,  ch.  413,  M  1  and  4.  Am'd  toy  U  1907,  ch.  708;  L.  1912, 
ck.  4C5.  in  effect  Sept.   1.  1012. 

S  336.  Clerks,  laterpreter  aad  attendant*  not  to  receive 
lees. 

The  clerk,  the  deputy-clerk,  an  assistant  to  the  clerk,  the  offlclal 
interpreter,  or  an  attendant  shall  not  rereive  any  fee  or  comptni- 
sation,  except  his  salary,  for  any  official  service  performed  by 
him. 

L.    1872.   ch.   438,   §  3,   anrd. 

f  387.  [Ani*d,  1877.]  SuMpenslon  of  an  ofBcer  of  tlie 
court. 

A  justice  of  the  court  may,  by  an  instrument  under  his  hand, 
suspend  a  stenoprapher,  or  an  officer  Kpecifie<l  in  the  last  section, 
for  a  period  not  excee<lin>f  ten  days  trom  the  filing  thereof  Such 
an  instrument  must  express  the  cause  of  the  suspension;  it  must 
be  filed  in  the  office  of  the  clerk  of  the  city  aud  county  of  New 
York;  and  it  may  be  revoked,  at  any  time  before  the  expiration 
of  the  period  of  suspension,  by  an  instrument  filed  in  like  manner, 
under  the  hand  of  the  justice  who  executed  the  first  instrument. 
or  the  hands  of  a  majority  of  the  justices  of  the  court.  Where 
such  an  instrument  has  been  revoked,  the  officer  shall  not  be 
again  suspended  for  the  same  cause. 

Salwtltuted   for   L.    1849.   oh.   144,    {   10. 

JS8S.   [Am'd,   1910.1      What   mandates   may   be  executed 
tliont  the  city. 

A  mandate  of  the  court  can  be  executed  only  within  the  city 
of  New  York,  except  as  follows: 

1.  An  execution  upon  a  judgment  rendered  therein,  for  a  sum 
exceeding  twenty-five  dollars,  may  be  issued  nit  of  the  court, 
tested  in  the  name  of  the  chief  justice  thereof,  to  the  sheriff  of 
any  county,  wherein  the  judgment  has  l)een  duly  docketed. 

2.  A  subpoena  may  be  served  within  either  of  the  counties  of 
Richmond,   Kings,  Queens,  or  Westchester. 

3.  A  warrant  to  apprehend  a  witness  for  a  failure  to  obey  a 
subpoena,  may  be  executed  by  the  sheriff  of  the  city  and  county 
of  New- York,  or  a  marshal  of  that  city,  within  either  of  those 

counties. 

4-  An  order  duly  made,  in  an  action  or  special  proceedmg 
pending  in  the  court,  requiring  the  perfomwince  of  an  act  by  a 
party  thereto,  or  by  an  officer,  may  be  served  upon  a  person 
bound  to  obey  the  order,  and  his  obedience  thereto  may  be 
required  in  any  part  of  the  State. 

5.  An  order  to  show  cause,  why  a  person  should  not  be  pun- 
ished for  a  contempt  of  the  court,  may  be  served  by  any  person 
hi  any  part  of  the  State. 

6.  A  warrant  to  apprehend,  and  bring  before  the  court,  a  per- 
diarged  with  such  contempt,  may  be  executed  by  the  sheriff 
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of  the  oity  and  county  oiP  New  York,  or  a  marshal  of  that  city, 
in  any  part  of  the  State. 
Lb  1876,  ch.  470,   S  40.     Am'd  L.  1010.  eh.  68S.     In  effect  Jnne  23,  lOtt. 

S  330.  LAiu*d,  1805.]  Direction  and  execution  of  man- 
daten. 

In  an  action  brought  in  the  court,  an  order  of  arrest,  a  warrant 
ttf  attachment,  an  execution,  or  a  requisiti^ju  to  replevy  a  chat- 
tel, must  be  directed  to  and  executed  by  the  sheriff.  Any  other 
mandate,  which  must  have  been  directed  to  and  executed  by  the 
sheriff  of  the  city  and  county  of  New  York,  if  it  issued  out  of  the 
supreme  court,  may,  where  it  issues  out  of  the  city  court,  be 
directwi  to  and  executed  either  by  that  sheriff,  or  a  marshal  of 
that  city,  named  therein.  A  marshal  is  entitled  to  the  same  fees 
as  the  sheriff,  upon  a  mandate  directed  to  him,  or  upon  the  ser- 
vice of  a  summons;  and  each  provision  of  law,  relating  to  the 
execution  of  a  mandate  by  the  sheriff,  and  the  power  and  control 
of  the  court  over  the  sheriff  executing  the  same,  applies  to  the 
marshal.  The  return  of  a  marshal  to  such  a  mandate,  or  his 
certificate  of  the  execution  thereof,  or  of  the  service  of  any 
paper  served  by  him,  has  the  same  force  and  effect,  as  the  like 
return  and  certilicate  of  a  sheriff. 

L.  1865,  ch.  400.  SS  2  and  3;  and  L.  1872.  ch.  620,  S  8.  «s  affected  by  U 
1S75,  ch.   625,  and  2  &.   L.,    |    114;   I..   1805.   ch.   046. 

{  330-a.   [Added,   1012.]      De«traet1on  of  a«ele«s  records. 

The  justices  of  the  citj^  court,  or  a  majority  of  them,  may,  upon 
petition  of  the  dork  of  sneh  c.»ml.  by  order  made  at  any  term 
thereof,  direct  the  clerk  of  the  court  to  destroy  any  records  or 
I)apers  deposited  or  tiled  in  his  oilicj  which  the  justices  of  the 
court  or  a  majority  of  them  couciude  to  be  no  longer  necessary 
for  any  purpose  whatsoever. 

Added  by  U  1012.  ch.  515,  in  effect  Sept.   1,  1U12. 

SO 
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TITLE  V. 

The  county  courts. 

Ste.  340.  JorlsdlctloD. 

841-  Domeatic  corporation,  etc.,  when  doomed  repfdont,  etc. 

342.  Anion,  etc.,   wherein  comity  <Mdg«?  is  InmiMMe  to  act. 

343.  Supreme  court  may  remoTe  action,  and  change  place  of  trIaL 

344.  KflTect  of  order  of  removal ;  appeal,  etc. 
S45.  Star  of  proceedings. 

346.  Romoval  of  action  not  to  Impair  procef<s-,  etc. 
34T.  Comity  court  may  aend  Its  process  to  any  county. 

34 5.  When  jurisdiction,  etc.,  co-cx tensive  wlfh  sui>r('me  court. 
849.  Tower  of  county  judge  in  »i>pclal  procee<ling». 

S90.  I'Incs  and  penalties;  bow  rc^mltted. 

351.  Restriction  upoa  power  to  rf^mit. 

352.  Notice  of  application,  etc. ;  costs  to  ba  paid  on  remlssloo. 

353.  Fines  imposieijl  by  jn^tlcea  of  the  peace;  how  remitted. 
854.  Who  may  make  orders. 

S55.  County  court  sessions  and  termn. 

356.  [Oh\  nectlon.]     Notice  oC  apiHiintment  to  be  published. 

35^  (New  section.]     Power  of  county  Judge  when  holding  c<jQrt  In  anotbat 
county. 

357.  Jurors,  how  drawn  and  notified. 
S5S.  Stenocrapbem  for  connty  courts. 

359.  Btenoyrapber  for  county  courts  in  Kings  and  Queens  coqntlM. 

360.  Interpreters  for  county  court,  etc.,  in   Klug8  county. 

361.  Stenographers. 

I   340.    [Am'd»   XH»fif   1909,    1910.]      Jnrlsdlctlon. 

The  jurisdiction  of  each  couuty  court  extends  to  the  following 
actions  and  special  proceedings,  in  addition  to  the  jurifldiction, 
power,  and  authority,  conferred  upon  a  county  court,  in  a  par- 
ticular case,  by  special  statutory  provision: 

L  To  an  action  for  the  partition  of  real  property;  for  dower; 
for  the  foreclosure,  redemption,  or  satisfaction  of  a  mortgaf^e 
upon  real  property;  or  to  procure  a  judgment  requiring  a  specific 
performance  of  a  contract,  relating  to  real  property:  where  the 
real  property,  to  which  the  action  relates,  is  situateti  within  the 
county;  or  to  foreclose  a  lien  upon  a  chattel,  in  a  case  specified 
in  section  two  hundred  and  aiix  of  the  Ken  law,  where  the  lien 
does  not  exceed  one  thousand  dollars  in  amount,  and  the  chattel 
is  found   within  the  county. 

2.  To  an  action  in  favor  of  the  executor,  administrator  or  as- 
signee of  a  Judgment  creditor,  or  in  a  proper  case,  in  favor  of  the 
judgment  creditor,  to  recover  a  judgment  for  money  remaining 
due  upon  a  judgment  rendered  in  the  same  court. 

3.  To  an  action  for  any  other  cause,  where  the  defendant  is, 
or  if  there  are  two  or  more  defendants,  where  all  of  them  are,  at 
the  time  of  tne  commencement  of  the  action,  residents  of  the 
county,  and  wherein  the  complaint  demands  judgment  for  a  sum 
of  money  only,  not  exceeding  two  thousand  dollars:  or  to  recover 
one  or  more  chattels,  the  aggregate  value  of  which  does  not 
exceed  one  thousand  dollars,  with  or  without  damages  for  the 
taking^  or  detention  thereof. 

4.  To  the  custody  of  the  person  and  the  care  of  the  property, 
concurrently  with  the  supreme  court,  of  a  resident  of  the  county, 
who  is  incompetent  to  manage  his  affairs,  by  reason  of  lunacv. 
idiocy,  or  habltnal  dninkenneas;  or  imbecility  arising  from  old 
age  or  loss  of  memory  and  understanding  or  other  cause;  and  to 
^verr  special  proceeding,  which  the  supreme  court  has  jurisdic- 
tion'to  entertain,  for  the  appointment  of  a  committee  of  the 
person  or  of  the  property  of  such  an  incompetent  person  or  for 
the  sale  or  other  disposition  of  the  real  property  situated  within 
the  county  of  a  person,  wherever  resident,  who  is  so  incomi>e- 
tent  for  either  of  the  reasons  aforesaid,  or  who  is  an  infant; 

B7 
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or  for  the  sale  or  other  disposition  of  the  real  property,  situated 
within  the  county,  of  a  domestic  religious  corporation. 

L,  1805,  ch.  046;  CJo.  Proc.,  $  30.  part  of  subd.  1,  as  am'd  1870,  ch.  467. 
I  1.  Am'd  b7  L.  1U09.  cb.  65.  §  3;  L.  1910.  ch.  123.  In  etttfvt  Sept.  1. 
1910.  See  note  38a  of  notes  of  Board  of  Statutory  CbnsoUdatlon  at  end  of 
code. 

I  341.  [A.m'a,  1890,  101 1.1  Domestle  corporation.  etc.« 
irhen  deemed  rettldent,  etc. 

For  the  purpose  of  determining  the  jurisdiction  of  a  county 
court,  in  either  of  the  cases  specified  in  the  last  section,  a  domes- 
tic corporation  or  joint-stock  association,  whose  principal  place  of 
business  is  established,  by  or  pursuant  to  a  statute,  or  by  its  arti- 
cles of  association,  or  whose  principal  place  of  business  or  any 
part  of  its  plant  or  plants,  shops,  factories  or  offices  is  actually 
located  within  the  county,  or  in  rase  of  a  railroad  corporation 
where  any  portion  of  the  road  operated  by  it  is  within  the  county, 
it  is  deemed  a  resident  of  the  county;  and  personal  service  of  a 
summons,  made  within  the  county,  as  prescribed  in  this  act,  or 
personal  service  of  a  mandate,  whereby  a  special  proceeding  is 
commenced,  made  within  the  county,  as  prescribed  in  this  act  for 
personal  service  of  a  summons,  is  sufficient  service  thereof  upon  a 
domestic  corporation  wherever  it  is  located. 

li.  1889,  cb.  320;  L.   1011,  cb.   68,   in  effect  Sept.  1.  1911. 

I  342.  rAm'd,  1H77.1  Action,  eto.»  wherein  eomitr  |vte« 
l»  Incapable   to   act. 

if  the  county  judge  is,  for  any  cau.se,  incapable  to  act  In  mn 
action  or  special  proceeding,  pending  in  the  county  court,  or 
before  him,  he  must  make,  and  file  in  the  office  of  the  clerk,  ft 
certificate  of  the  fact;  and  thereupon  the  special  county  Judge, 
if  any,  and  if  not  disqualified,  must  act  as  county  judge  In 
that  action  or  special  proceeding.  Upon  the  filing  of  the  cer- 
tificate, where  there  is  no  si)ecial  county  judge,  or  the  special 
county  jud^re  is  disqualified,  the  action  or  special  proceeding  is 
removed  to  the  supreme  court,  if  it  is  then  pending  in  the 
county  court;  if  it  is  pending  before  the  county  judge,  it  may 
be  continued  before  any  justice  of  the  supreme  court  within 
the  same  judicial  district.  The  .supreme  court,  upon  the  appli- 
cation of  either  party,  made  upon  notice,  and  upon  proof  that 
the  county  judge  is  incapable  to  act  in  an  action  or  special 
proceeding^  pending  in  the  county  court,  may,  and  if  the  sfiecial 
county  judge  is  also  incapable  to  act,  must,  make  an  order  re- 
moving it  to  the  supreme  court.  Tliereupon  the  subsequent  pro- 
ceedings in  the  supreme  court  must  be  the  same  as  if  it  nad 
originally  been  brought  in  that  court^  except  that  an  objection 
to  the  jurisdiction  may  be  taken,  which  mig-ht  have  been  taken 
in  the  county  court. 

See  last  clause,  Bubd.  13  of  S  30,  Co.  Proc,  as  am'd  1876,  ch.  431. 

I  2148.  Snpreme  ronrt  may  remo-re  action*  and  ehanira 
place  of  trial. 

The  supreme  court  may,  by  an  order,  made  at  any  time  after 
joinder  ot  an  issue  of  fact,  and  befor.e  the  trial  thereof,  remove 
to  itself  an  action,  brought  in  a  county  court,  under  subdivision 
second  or  subdivision  third  of  the  last  section  but  two,  for  the 
purpose  of  changing  the  place  of  trial  thereof.  Where  an  order 
for  removal  is  made,  as  prescribed  in  this  section,  the  place  of 
trial  of  the  action  must  be  changed  by  the  same  order  to  another 
county;  and  the  subsequent  prm-oedingM  therein  must  be  the 
Bfime,^  as  if  the  action  had  been  originally  brought  in  the  sapresM 
court. 

See  last  clause,  subd.  1  of  same  section. 
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S  344.  Bfleet    of    order    of    rcnovalt    appeal,    cte. 

An  order  of  reinoval,  made  an  prescribed  in  either  of  the 
last  two  sections,  takes  effect  upon  the  entry  thereof  in  the 
office  of  the  county  clerk.  Where  the  order  diirects  that  the 
action  be  tried  in  another  county,  the  clerk  with  whom  it  is 
entered,  must  forthwith  deKver  to  the  clerk  oX  that  county,  all 
papers  filed  therein,  and  certified  copies  of  all  minutest  and  en- 
tries relating  thereto;  which  must  be  filed,  entered,  or  recorded, 
as  the  case  requires,  in  the  office  of  the  last  mentioned  clerk. 
The  provisions  of  section  271  of  this  act  apply  to  an  appeal 
taken  from  such  an  order. 

I  34B.  Stay    of   proceedlniTa* 

An  order  to  stay  proceedings,  for  the  purpose  of  affording  an 
opportunity  to  make  the  application  for  removal,  may  be  made 
by  the  county  judge,  or  by  a  judge  authorized  to  make  such  an 
order  in  the  supreme  coortj  snd  with  like  effect  and  under  like 
circumstances. 

I  34^  Removal   of  aetlon   not   to   Impair  process,    etc. 

The  removal  of  an  action  or  special  proceeding,  as  prescribed 
in  this  title,  does  not  invalidate,  or  in  any  manner  impair,  a 
process,  provisional  remedy,  or  other  proceeding,  or  a  bond, 
imdertaking,  or  recognizance  in  the  action  or  soecial  proceeding 
BO  removed;  each  of  which  continues  to  have  tne  same  validity 
and  effect,  as  if  the  removal  had  not  been  made.  Where 
bail  wa«*  given,  the  surrender  of  the  defendant  in  the  supreme 
court  has  the  same  effect,  as  a  surrender  in  the  county  court 
would  hare  had,  if  the  action  or  special  proceeding  had  remained 
therein. 

I  34T.   County  coart  may  send  Its  process  to  any  connty. 

A  connty  court  has  power,  in  an  action  or  special  proceeding 
of  which  it  has  jurisdiction,  to  send  its  process  and  other  man- 
dates into  any  county  of  the  State,  for  service  or  execution,  and 
to  enforce  obedience  thereto,  with  like  power  and  authority  as 
the  supreme  court. 

I  348.  l¥1aen  Jnrlsdletlon»  etc.>  co-extensive  'Vrltli  sn- 
prenae    eonrt. 

Where  a  county  court  has  jurisdiction  of  an  action  or  a  special 
proceeding,  it  possesses  the  same  jurisdiction,  power  and  author- 
ity in  and  over  the  same,  and  in  the  course  of  the  proceedings 
therein,  which  the  supreme  court  possesses  in  a  like  case;  Mn<l 
it  may  render  any  judgment,  or  grant  either  party  any  relief, 
which  the  supreme  court  might  render  or  grant  in  a  like  case, 
and  may  enforce  its  mandates  in  like  manner  as  the  supreme 
court.  And  the  county  judge  possesses  the  .same  power  and 
authority,  in  the  action  or  special  proceeding,  which  a  jus»tice 
of  the  supreme  court  possesses,  in  a  like  action  or  special  pro- 
ceeding, brought  in  the  silpreme  court. 

I  849.  Po^ver  of  connty  Jndare  In   special  proceedlnir«. 

The  county  judge  also  possesses  the  same  power  and  authority, 
in  a  special  proceeding,  which  can  be  lawfully  instituted  before 
him,  out  of  court,  which  a  ju.stice  of  the  supreme  court  pos- 
sesses in  a  like  special  proceeding,  instituted  before  him  in  like 
manner. 

I  860.  Fines   and   penalties i   ho^v   remitted. 

Upon  the  application  of  a  person,  who  has  been  fined'  by  a 
court,  or  of  a  person  whose  recognizance  has  ber^oine  forfeited. 
or  of  his  surety,  the  connty  court  of  the  county  in  whi^-h  the 
term  of  the  court  was  held,  where  the  fine  was  imposed,  or  the 
recognizance  taken,  may,  except  as  otherwise  prescribed  in  the 
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next  section,  upon  good  cause  shown,  and  upon  sucb.  terms  as 
it  deems  just,  make  an  order,  remitting  the  fine,  wholly  or 
partly,  or  the  forfeiture  of  the  recognizance,  or  part  of  the 
penalty  thereof;  or  it  may  discharge  the  recognisance.  If  a 
fine  so  remitted  has  boon  paid,  the  county  treasurer,  or  other 
officer,  in  whose  hands  the  money  remains,  must  pay  the  same, 
or  the  part  remitted,  according  to  the  order. 

2  R.  S.  486.  I  37. 

f  351.     [Am'd,   189S.]     Re«ti*letlon«  upon,  po-vrer  to  reaitt. 

The  last  section  does  not  authorize  a  county  court  to  remit 
any  part  of  a  fine  exceeding  two  hundred  and  fifty  dollars  im- 
posed by  the  supreme  court  upon  conviction  for  a  criminal 
offense;  or  a  fine  to  any  amount  imposed  by  a  court  upon  an 
ollicer  or  other  person,  for  an  actual  contempt  of  court,  or  for 
disobedience  to  its  process,  or  other  mandate;  or  to  remit  or 
discharge  a  recognizance  taken  in  its  county  for  the  appearance 
of  a  person  in  another  county.  In  the  latter  case,  tne  power 
of  remitting  or  discharging?  the  recognizance  is  vesteii  in  the 
county  court  of  the  county,  in  which  the  person  is  bound  to 
appear. 

Id.,  {f  38.  am'd;  L.  l696.  ch.  846. 

§  852.  Notice  of ,  application,  etc.)  oontn  to  be  paid  on 
remiafciou. 

An  application  for  an  order,  as  prescribed  in  the  last  section 
but  one,  cannot  be  heard,  until  such  notice  thereof  as  the  court 
deems  reasonable,  has  been  given  to  the  district-attorney  of 
the  county,  and  until  he  has  had  an  opportunity  to  examine  the 
matter,  and  prepare  to  resist  tlie  api)lication.  And  upon  grani- 
ing  such  ao  order,  the  court  must  always  impose^  as  a  conditicm^ 
thereof,  the  payment  of  the  costs  and  expenses,  if  any,  incurriMl 
in  an  action  or  special  proceeding  for  the  collection  of  the  fia«\ 
or  the  penalty  of  the  recognizance. 
Id..   §S   30  aDd   41. 

S  853.  Fin  en  Inkposed  by  Jnstlces  of  the  peace;  hoir^ 
remitted. 

Where  a  person  has  been  fined  l)y  a  court  of  special  pesaions, 
or  by  a  justice  of  the  peace,  upon  a  conviction  for  an  offence, 
and  has  been  committed  to  jail  for  non-payment  of  the  fine,  the 
county  court  of  the  county  may  make  an  order,  remitting  the 
fine,  wholly  or  partly,  and  discharging  him  from  his  imprison- 
ment. The  powor  I'onferred  by  this  section  must  be  exercised 
in  the  m;inner  prescribed,  and  subject  to  the  pfoyisions  con- 
tained, in  the  last  three  sections. 

Id.,  S  42. 

I  354.     Who   ntay  miiice   ordern. 

In  an  action  or  special  proceeding  in  a  county  court,  an  order 
may  be  made  without  notice,  or  fin  order  to  stay  proceedings 
may  be  made  upon  notice,  by  a  justice*  of  the  BUi)reme  court,  or 
by  the  county  judge  of  the  county  whc»re  the  attorney  for  the 
applicant  residt^n,  in  a  case  where  the  county  judge,  in  whose 
f'ourt  the  action  or  special  proceeding  is  brought,  may  make 
the  same,  out  of  court;  and   with  like  effect. 

See    L.  ^847,    cb.    280,    §  34, 

MO 
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S  3A5.    [Aaii*d,    1877,    1900.]      County    eovrt    sesiilona    and 

The  county  court  is  always  open  for  the  transaction  of  any 
business,  for  which  notice  is  not  required  to  be  given  to  ^n 
adTerse  party,  except  where  it  is  specially  prescribed  by  iaw, 
tluit  the  business  must  be  done  at  a  stated  term. 

See   Co.    Pn)c..    |    31,    nnd    L.    Ts4T.    ch.    470     j».irt    of    f    24.  AniM   by   U 

1909.    ch.     G5.    Aim    partly   rt^peal«<I   by    L.    1909.    ch.    35.    8m  i^onxolidiited 

Laws.    tit.    Judiciary    Law.    |l    100-191.       See   note    39    c2   noteii  of   Board    of 
Statutory  Consolidation  at  end  of  code. 

i  356.  [Old  section  repealed  by  L.  1900,  chs.  16  and  35.  See 
Consolidated    Laws,    tit.    County    Law,    §    240,    Judiciary    Law, 

I  3RO.  Wew  iiectlon  —  Added,  lOOO.l  Power  of  county 
Ivdirc   -f«'hen   holding  court  In   another  connty. 

Durin;?  the  period  that  any  county  jndiare  shflll  be  in  a  county 
other  than  his  own,  for  the  purpose  of  holding  courts  therein, 
he  may  exercise  all  the  powers  and  perform  all  the  duties  of  the 
county  judKc  of  such  other  county,  which  said  last-mentioned 
judge  is  by  law  authorized  to  exercise  and  perform  out  of  court 
or  in  vacation;  provided,  however,  that  nothing  herein  contained 
shall  empower  him  to  perform  the  duties  of  surrogate  in  such 
other  county. 

Added  by  L.  1909,  cU,  G,~.  Derlvallou  —  L.  1877.  <h.  11,  I  1.  See 
note  1   of  notes  of  Board  of  Statutory    ('onK4)lldation  at  end  of  ewle. 

S  3«T.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  §§  5.33,  541.] 

I  358.  [Partly  repealed  by  L.  191)9,  chs.  16  and  35;  but  see 
Consolidated  Laws,  tits.  Oounty  Law,  §  12,  Judiciary  Law, 
I  197,  which  embody  the  whole  of  this  section.] 

I  859.  [Repealed  by  L.  1909,  ch.  35.  Sec  Consolidated  Law8, 
tit  Judiciary  Law,   §§  196,  197,  285,  318,  319.J 

I  9BO.  [Repealed  by  L.  1900,  chs.  36  and  65.  See  Consoli- 
dated Laws.- tit.  Judiciary  Law,  §|  198,  ;^2-38o;  and  also  Code 
CiY.  Proc.,  i  2513a.] 

f  361.  [Repealed  by  L.  1909,  ch.  36.  Sec  Consolidated  Laws, 
tit.  Judiciary  Law,  §§  197,  318,  319.J 

ei 
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CHAPTER  IV. 

Limitation  of  the  Time  of  Enforcing  a  Civil 

Remedy. 

TITLE     I.— AetloBS  for  th«  ItoeoTtrjr  of  Bo»l  Proportj. 

TITLE    II.— letloBS  oihor  tkma  for  the  BeeoTory  of  B«»l  Proporty. 

TITLE  III.— €loBeral  Prorlsloas. 

TITLB  L 

Actions  for  the  recovery  of  real  property. 

Sttc.  802.  When  the  people  will  not  sue. 
363.  Action  hj  grantee  from  the  State. 
864.  Action  after  annulling  letters  patent. 
365,  366    Seisin  wltbln  twenty  years,   when   necesMiy,  etc. 
887.  Action  after  entry. 

868.  PoBsesslou,  wben  presumed;  occupation  presumed  to  be  under  lecm- 

title. 

869.  AdTerse    possession    under    written    instrument    or    judgment. 

870.  Id.;  what  constitutes  It. 

871.  Adrerae  possession  under  claim  of  title  not  written. 

872.  Id.,  wbat  constitutes  It. 

873.  Relation  of  landlord  and  tenant,  as  affecting  adverse  possession. 

874.  Rigbt  not  affected  by  descent  cast. 

876.  Certain  disabilities  excluded  from  time  to  commence  action. 

I  862.    WhVn   tiie  people   will   not  sue. 

The  people  of  the  State  will  not  sue  a  person  for  or  with 
respect  to  real  property,  or  the  issues  or  profits  thereof,  by  reason 
of  the  right  or  title  of  the  people  to  the  same,  unless  either, 

1.  The  cause  of  action  accrued  within  forty  years  before  the 
action  is  commenced;  or, 

2.  The  people,  or  those  from  whom  they  claim,  hare  received 
the  rents  and  profits  of  the  real  property,  or  of  some  part  thereof, 
within  the  same  period  of  time. 

Go.  Proc,  9  75,  am'd. 

9  368.    Aetlon  by  grantee  from  the  State. 

An  action  shall  not  be  brought  for  or  with  respect  to  ren) 
property,  by  a  person  claiming  by  virtue  of  letters  patent  or  a 
grant,  from  the  people  of  the  State,  unless  it  might  have  'jeen 
maintained  by  the  people,  as  prescribed  in  this  title,  ii  the 
patent  or  grant  had  not  been  issued  or  made. 
Id.,  s  76. 

9  364.    Action  after  annnlllnar  lettern   patent. 

Where  letters  patent  or  a  grant  of  real  property,  issued  or 
made  by  the  people  of  the  State,  are  declared  void  by  the 
determination  of  a  competent  court,  rendered  upon  an  .illegation 
of  n  frandiilent  suggestion  or  conconlment,  or  of  a  forfeiture,  or 
mistake,  or  ignorance  of  a  material  fact,  or  wrongful  detaining, 
or  defective  title;  an  action  of  ejectment,  to  recover  the  premises 
in  question,  may  be  commenced,  cither  by  the  people,  or  by  a 
subsequent  patentee  or  grantee  of  the  same  premises,  his  heirs, 
or  a.ssigns,  within  twenty  years  after  the  determination  is  made- 
but  not  after  that  period. 
M.,   f  77. 


e.  4, 1. 1  LBfTTATTONS.  $$  :?05-70 


f  MHB.    Selsitt  'vritlilii  tvrentr  ye*r«9  ^rhen  n«ce«aAry,  ece. 

An  action  to  recover  real  property,  or  the  possession  thereof, 
cannot  be  maintained  by  a  party,  other  than  the  people,  unlesn 
the  pJaintiif,  his  ancestor,  predecessor,  or  j^antor,  was  seized  or 
poopoaaed  of  the  premises  in  question,  within  twenty  years  before 
the  commencement  of  the  action. 
Go.  Pioe.,  I  78. 

f   3«a.     Tbe   same. 

A  defence  or  counterclaim,  founded  upon  the  title  to  real 
property,  or  to  rents  or  services  out  of  the  same,^is  not  effectual, 
unless  the  person  making  it,  or  under  whose  title  it  is  made,  or 
his  ancestor,  pi'edecessor,  or  grantor,  was  seized  or  possessed  of 
the  premises  in  question,  within  twenty  years  before  the  com- 
mittini;  of  the  act,  with  respect  to  which  it  is  made. 
Id.,   I  79,   am*d. 

f   84IT.     Action   after   entrY, 

An  entry  upon  real  property  is  not  sufficient  or  valid  as  a 
claim,    unless   an   action   is   commenced   thereupon,    within   one 
year  after  the  making  thereof,  and  within  twenty  years  after 
the  time,  when  the  right  to  make  it  descended  or  accrued. 
Id.,   »  80. 

9  SI68.  Po»a«aalon,  ivhen  presmnedf  occupation  preanmetl 
to   be    nnder   Iciral    title. 

In  an  action  to  recover  real  property,  or  the  possession  thereof, 
the  person  who  establishes  a  legal  title  to  the  premises  is  pre- 
sumed to  have  been  possessed  thereof,  within  the  time  required 
by  law;  and  the  occupation  of  the  premises,  by  another  person. 
is  deemed  to  have  been  under  and  in  subordination  to  the  legal 
title,  nnless  the  premises  have  been  held  and  possessed  adversely 
to  the  legal  title,  for  twenty  years  before  the  commencement 
of  the  action. 

Id.,  f  8i« 

I  868.  Adverse  poanesslon  nnder  vrrltten  instrnment  op 
Indfrment. 

Where  ihe  occupant,  or  those  under  whom  he  daizns,  entered 
into  the  possession  of  the  premises,  under  claim  of  title,  exclu- 
sive of  any  other  right,  founding  the  claim  upon  a  written 
instrument,  as  being  a  conveyance  of  the  premises  in  question, 
or  upon  the  decree  or  judgment  of  a  competent  court;  and 
there  has  been  a  continued  occupation  and  possession  of  the 
pretnisea,  included  in  the  instrument,  decree,  or  judgment,  or 
of  some  part  thereof,  for  twenty  years,  under  the  same  claim; 
the  premises  so  included  are  deemed  to  have  been  held  adversely; 
except  that  where  they  consist  of  a  tract,  divided  into  lots,  the 
liosaefiaion  of  one  lot  is  not  deemed  a  possession  of  any  other  lot. 

Id..    I  82. 

9  8TO.    Id. I  what  eon0tltn«es  It. 

For  the  pnrpose  of  constituting  an  adverse  possession,  by  a 
person  claiming  a  title,  founded  upon  a  written  instrument,  or 
a  judgment  or  decree,  land  is  deemed  to  have  been  possessed 
and  occupied  in  either  of  the  following  cases: 

1.  "Where  it  has  been  usually  cultivated  or  improved. 

2.  Where  it  has  beeii  protected  by  a  substantial  inclosar*. 
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3.  Where,  although  not  inclosed,  it  hag  been  used  for  the  sup- 
ply of  fuel,  or  of  fencing  timber,  either  for  the  purposes  of  hus- 
bandry, or  for  the  ordinary  use  of  the  occupant 

Where  a  known  farm  or  a  single  lot  has  been  partly  impFored. 
the  portion  of  the  farm  or  lot  that  has  been  left  not  cleared,  or 
not  mclosed,  according  to  the  usual  course  and  custom  of  the 
adjoinmg  country,  is  deemed  to  have  been  occupied  for  the  sams 
length  of  time,  as  the  part  improved  and  cultivated. 

Co.  Proo.,|83,am'd. 

i  871.  Adverse  possession  under  claim  of  title  not  written. 

Where  there  has  been  an  actual  continued  occupation  of  prem- 
ises, under  a  claim  of  title,  exclusive  of  any  other  right,  but  not 
founded  upon  a  written  instrument,  or  a  judgment  or  decree,  the 
premises  so  actually  occupied,  and  uo  others,  are  deemed  to  have 
been  held  adversely. 

Id..|S4. 

S  372.  Id.  I  frhat  constitntes  it. 

For  the  purpose  of  constituting  an  adverse  possession,  by  a  per- 
son claiming  title,  not  founded  upon  a  written  instrument,  o'-  a 
judgment  or  decree,  land  is  deemed  to  have  been  possessed  uud 
occupied  in  either  of  the  following  cases,  and  no  others: 

1.  Where  it  has  been  protected  by  a  substantial  inclosrre. 

2.  Where  it  has  been  usually  cultivated  or  improved, 
idr..  1 8^. 

S  378.  Relation  of  landlord  and  tenants  as  afleotinv 
adverse  poiisession. 

Where  the  relation  of  landlord  and  tenant  has  existed  between 
any  persons  the  possession  of  the  tenant  is  deemed  the  possession 
of  the  landlord,  until  the  expiration  of  twenty  years  after  the 
termination  of  the  tenancy;  or,  where  there  has  been  no  written 
lease,  until  the  expiration  of  twenty  years  after  the  last  payment 
of  rent;  notwithstanding  that  the  tenant  has  acquired  another 
title,  or  has  claimed  to  hold  adversely  to  his  landlord.  But  this 
presumption  shall  not  be  made,  after  the  periods  prescribed  in 
this  section. 

Id  ,186. 

S  874«  RifiTht  not  affected  by  descent  cant. 

The  right  of  a  person  to  the  possession  of  real  property  Is  not 
impaired  or  affected,  by  a  descent  being  cast,  in  consequence  of 
che  death  of  a  person  in  possession  of  the  property. 
Id.,  s  87. 

{  375.  Certain  disabilities  excluded  front  time  to  oom* 
menee  action. 

If  a  person,  who  might  maintain  an  action  to  recover  real  prop- 
erty, or  the  possession  thereof,  or  make  an  entry,  or  interpose  a 
defence  or  counterclaim,  founded  on  the  title  to  real  property,  or 
lo  rents  or  services  out  of  the  same,  is  when  his  title  first  de- 
scends, or  his  cause  of  action  or  right  of  entry  first  accrues, 
either: 

1.  Within  the  age  of  twenty-one  years;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminiii  charge,  or  in  execution  upon  con- 
viction of  a  criminal  offence,  for  a  term  less  than  for  life: 

04 
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The  time  of  such  a  disability  ia  aot  a  part  of  the  time,  limited 
in  this  title,  for  commeDCing  the  action,  or  making  the  entry,  or 
interposioer  the  defence  or  connten^im;  except  that  the  time  80 
limited  cannot  be  extended  more  than  ten  years,  after  the  disa- 
liility  ceases,  or  after  the  dsath  of,  the  person  ao  disabled. 
0».  Pioc.,  i  88. 

ft  «6 
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TITLE  II. 
Aotioiui  other  than  for  the  recovery  of  real  property. 

8«c.  <76.  When  Mttafaction  of  Judgment  iWMiinMd. 
S77.  Bffect  of   return    of   execation. 
STB.  How  pretomptlon  raised. 

879.  Limitation  of  action  to  redeem  from  a  mortfago. 

880.  Other  periods  of  limitation. 

381.  Within   twenty   years. 

382.  Within  six  years. 
888.  Within  three  years. 

884.  Wlthlo  two  years. 

885.  Within  one  year. 

386.  When  cause  of  action  accrues  on  a  current  accoont. 

887.  Action  for  penalty,  etc.,  hy  any  person  who  will  sue. 
388.  Actions  not   before  proTlded  for. 

888.  Actions  by  the  people  subject  to  tbe  same  limitations. 

890.  Actions  agslnst  m  non-resident,  opon  a  damand  barred  by  tbe  Inw 

of  his  reHldence. 
890a.  Limitation  of  time  to  enforce  a  cause  of  action  arising  In  anotber 

state. 
.301.  When  person  liable,  etc.,  dies  without  tbe  Htate. 
302.  Cniiso  of   action   accruing  between   the  death  of  a   testator  or  In* 

testate,  and  the  grant  of  letters, 
898.  No  limitation  of  action  on  bank  notes,  etc. 
894.  Action  against  directors,  etc.,  of  banks. 

896.  Acknowledgment  or  new  promise  must  be  in  writlag. 
896    Rxceptlons,   as  to  persons  under  disabilities. 

897.  Defence  or  counterclaim. 


i  37G.  [Am'd,  18&4.]  ^Tlien  Mitlsfaotlon  of  Jad^ment 
prcnnniiod* 

A  final  judgment  or  decree  for  a  sum  of  money,  or  directinir 
the  payment  of  a  sum  of  money,  heretofore  rendered  in  a  sur- 
rogate's court  of  the  State,  or  heretofore  or  hereafter  rendered. 
In  a  court  of  record  within  the  United  States,  or  elsewhere,  or 
hereafter  docketed  pursuant  to  the  provisions  of  section  thirty 
hundred  and  seventeen  of  this  act,  is  presumed  to  be  paid  and 
satisfied,  after  the  expiration  of  twenty  years  from  the  time, 
when  the  party  recovering  it  was  first  entitled  to  a  mandate  to 
enforce  it.  This  presumption  is  conclusive,  except  as  against  a 
person,  who,  within  twenty  years  from  that  time,  makes  a  pay- 
ment or  acknowledges  an  indebtedness  of  some  part  of  the 
amount  recovered  by  the  judgment  or  decree,  or  his  heir  or  per- 
sonal representative,  or  a  person  whom  he  otherwise  represents. 
Such  an  aclmowledgment  must  be  in  writing,  and  signed  by  the 
person  to  be  charged  thereby. 
L.  1894,  ch.  807. 

S  37T.    BIfect  of  return  of  execution. 

If  the  proof  of  payment,  under  the  last  section,  consists  of  the 
return  of  an  execution  partly  satisfied,  the  adverse  party  may 
show,  iu  full  avoidance  of  the  effect  thereof,  that  the  alleged 
partial  satisfaction  did  not  proceed  from  a  payment  made,  or  a 
sale  of  property  claimed,  by  him  or  by  a  person  whom  he  repre- 
sents. 

S   378.     Hoiv    presumption    raised. 

A  person  may  avail  himself  of  the  presumption  created  by  the 
last  section  but  one,  under  an  nlIo,^ation  that  the  action  was 
not  commenced,  or  that  the  proceeding  was  not  taken,  within  the 
time  therein  limited. 

I  879.    Limitation  of  notion  to  redeem  from  a  mortsave. 

An  action  to  redeem  real  property  from  a  mortgage,  with  op 
without  an  account  of  rents  and  profits,  may  be  maintained  by 
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the  mortgmgor,  or  those  claiming  under  him,  against  the  mort- 
gagee in  possession,  or  those  claiming  under  him,  unless  he  or 
xhvy  htLYe  continuously  maintained  an  adverse  possession  of  the 
mortgaged  premises,  for  twenty  years  after  the  breach  of  a  con- 
dition of  the  mortgage,  or  tne  non-fulfilment  of  a  covenant 
therein  contained. 

S  880.    Other  periods  of  llmi«»UoB. 

The  following  actions  must  be  commenced  within  the  following 
periods,  after  the  cause  of  action  has  accrued. 

Co.  Proc.,  part  of  |  74,  and  |  80. 

S  :IS1.    [Am*d,  1877.]     "Witliin  twenty   years. 

Within  twenty  years: 

An  action  upon  a  sealed  instrument. 

But  where  the  action  is  brought  for  breach  of  a  covenant  of 
seizin,  or  against  incumbrances,  the  cause  of  action  is,  for 
the  piiriKwes  of  this  section  only,  deemed  to  have  accrued  upon 
nil  eviction,  and  not  before. 

Id.^  part  of  9  00. 

9  382.     lAm'd,  1877,  oh.  416  and  422.]     IVltMn  six  year*. 

\>'iihin  six  years: 

1.  An  action  upon  a  contract  obligation  or  liability  express  or 
Implied;     except  a  judgment  or  sealed  instrument. 

'J.  An  action  to  recover  upon  a  liability  created  by  statute*, 
except  a  penalty  or  forfeiture.- 

5.  An  action  to  recover  damages  for  an  injury  to  property,  or  a  per- 
sonal inJTirv;  except  in  a  case  where  a  different  period  is  expressl/ 
prescribed  in  this  chapter.    (See  §  883,  subd.  5;  §  384,  subd.  1.) 

4.  An  action  to  recover  a  chattel. 

5.  An  action  to  procure  a  judgment,  other  than  for  a  sum  of 
money,  on  the  ground  of  fraud,  In  a  case  which,  on  the  thirty- 
lirst  day  of  December,  1840,  was  cognizable  by  the  court  of  chan- 
cery. The  cause  of  action,  in  such  a  case,  is  not  deemed  to  have 
accrued,  until  the  discovery,  by  the  plaintiff,  or  the  person  under 
whom  he  claims,  of  the  facts  constituting  the  fraud. 

6.  An  action  to  establish  a  will.  Where  the  will  has  been  lost, 
concealed,  or  destroyed,  the  cause  of  action  is  not  deemed  to 
have  accrued,  until  the  discovery,  by  the  plaintiff,  or  the  person 
under  whom  he  claims,  of  the  facts  upon  which  Its  validity  de- 
pends. 

7.  [Am'd,  1884.]  An  action  upon  a  judgment  or  decree,  ren- 
dered in  a  court  not  of  record,  except  where  a  transcript  shall 
be  filed,  pursuant  to  section  thirty  nundred  and  seventeen  of 
this  act,  and,  also,  except  a  decree  heretofore  rendered  in  a  surro- 
gate's court  of  the  State.  The  cause  of  action,  in  such  a  case,  is 
deemed  to  have  accrued  when  final  judgment  was  rendered. 

U  18M,    Cb.   aOT. 

S  383.     [Am'd,  1877.]     Within   three  years. 

Within  three  years: 

1.  An  action  against  a  sheriff,  coroner,  constable,  or  other  offi- 
cer, for  the  non-payment  of  money  collected  upon  an  execution. 

2.  An  action  against  a  constable,  upon  any  other  liability  in- 
curred by  him,  by  doing  an  act  in  his  official  capacity,  or  by  the 
omission  of  an  official  duty:  except  an  escape. 
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3.  An  action  upon  a  statute,  for  a  penalty  or  forfettare,  where 
the  action  is  given  to  ttie  person  aggrieved,  or  to  that  pMerson  anil 
the  people  of  the  State,  except  where  the  statute  imposing  it  pre- 
scribes a  different  limitation^ 

4.  An  action  against  an  executor,  administrator,  or  receiver, 
or  against  the  trustee  of  an  insolvent  debtor,  appointed,  as  pre- 
scribed by  law,  in  a  special  proceeding  instltuttMl  in  a  court  or 
before  a  judge,  brought  to  recover  a  chattel,  or  damages  for  tuk- 
ing,  detaining,  or  injuring  personal  property,  by  the  defendant,  or 
the  person  whom  he  represents. 

5.  An  action  to  recover  damages  for  a  personal  injuo'i  resulting 

from  negligence. 

Substituie  for  Co.  Vroc,  {  92;  L.  1886.  ch.  672;  L.  1880,  ch.  440;  L..  1902* 
th.  600.  i  2. 

$  3ti4.   [Am*d,  1896,  1900.]     IVltlttn  two  years. 

Within  two  years: 

1.  An  action  to.  recover  damages  for  libel,  slander,  assault 
battery,  seduction,  criminal  conversation,  false  imprisonment. 
malicious   prosecution  or  malpractice. 

2.  An  action  upon  a  statute,  for  a  forfeiture  or  penalty  to  the 
people  of  the  State. 

Co.  Proc..  f  03,  am'd.  See  po«t,  i  1902.  L.  1896,  ch.  335;  L.  1900.  ch. 
117.     In  effect  Sept.  1.  1900. 

§   SHS,    Within   one   year. 

Within  one  year: 

1.  An  action  against  a  sheriff  or  coroner.  ni)on  a  liability  in- 
curred by  him,  by  doing  an  act  in  his  official  capacity,  or  by 
the  omission  of  an  official  duty;  except  the  non-payment  of  money 
toUoctxl  upon  an  execution. 

2.  An  action  against  any  other  officer,  for  the  escape  of  a 
prisoner,  arrested  or  imprisoned  by  virtue  of  a  civil  mandate. 

8ubB<;ltule  for  Co.  Proc.,  I  94.      See  1  U.  S.  772,  ^  8 ;  L.  1902,  ch.  600,  (  2. 

2  380.  Wben  canse  of  action  accrues  on  a  current 
account. 

In  an  action  brought  to  recover  a  balance  due  upon  a  mutual, 
open,  and  current  account,  where  there  have  been  reciprocal  de- 
mands between  the  parties,  the  cause  of  action  is  deemed  to  have 
accrued  from  the  time  of  the  last  item,  proved  in  the  account  on 
either  side. 

Co.   Proc,   {   96. 

S  387.  Action  for  penalty,  etc.,  by  any  person  vrlto 
vrtll  sue. 

An  action  upon  a  statute  for  a  penalty  or  forfeiture,  given 
wholly  or  partly  to  any  person  who  will  prosecute  for  the  same, 
must  be  commenced  within  one  year  after  the  commission  of  the 
offence;  and  if  the  action  is  not  romnieuced  within  the  year  by  a 
private  person,  it  may  l)e  commeuced  within  two  years  there- 
after, in  bt'half  of  the  peoplt*  of  the  State,  by  the  attorney-gen- 
eral, or  the  district-attorney  of  the  county  where  the  offence  was 
committed. 

Id.,   5  96. 

S  38S.    Actions  not  before  provided  for. 

An  action,  the  limitation  of  which  is  not  specially  prescribed  in 
this  or  the  last  title,  must  be  commenced  within  ten  years  after 
the  cause  of  action  accrues. 

Id.,   §  97.      See  i  197S. 
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t  S89.  Aetiona  by  the  people  vubjeci  to  the  liAine  llmlta- 
H«Ba» 

The  limitations,  prescribed  in  this  title,  apply  alike  to  ac- 
tions brought  in  the  name  of  the  people  of  the  state,  or  for  their 
benefit,  and  to  actions  by  private  persons. 

0>.  Proc.,  i  98. 

^  fi  390.   Action  asratuMt  a  non-renldenty  upon  a  denannd 
barrel  by  tbe  lafv  of  bin  revidencc. 

Wbere  a  cause  of  action,  which  does  not  involve  the  title  to 
or  posaession  of  real  property  within  the  State,  accrues  against  a 
person,  who  is  not  then  a  resident  of  the  State,  an  action  cannot 
be  brought  thereon  in  a  court  of  the  State,  against  him  or  his  per- 
sonal representatixe,  after  the  expiration  of  the  time,  limited,  by 
the  laws  of  his  residence,  tor  bringing  a  like  action,  except  by  a 
resideut  of  the  State,  and  in  one  of  the  following  cases: 

1.  Where  the  cause  of  action  originally  accrued  in  favor  of  a 
resident  of  the  State. 

2.  Where,  before  the  expiration  of  the  time  so  limited,  the  per- 
son, in  whose  favor  it  originally  accrued,  was  or  uecame  a  resi- 
dent oT  the  State;  or  the  cause  of  action  was  assigned  to,  and 
thereafter  continuously  owned  by  a  resident  of  the  State. 

|390-flu  [Added,  1002.]  Limitation  of  time  to  enforce  a 
eanae  of  action  arivingr  in  anotber   state. 

Where  a  cause  of  action  .arises  outside  of  this  state,  an  action 
cannot  be  brought,  in  a  court  of  this  state,  to  enforce  said  causf 
of  action,  after  the  expiration  of  the  time  limited  by  the  laws  oi 
♦he  state  or  country  where  the  cause  of  action  arose,  for  bringing 
an  action  upon  said  cause  of  action,  except  where  the  cause  of 
action  originally  accrued  in  favor  of  a  resident  of  this  state. 
Xothing  in  this  act  contained  shall  affect  any  pending  action  or 
proceeding. 

L.  19Q2,  ch.  193.    In  effect  Sept.  1,  1902. 

{  391.  [Ani*d,  1877.]  IVben  person  liable,  etc.,  dies  wltb- 
ov«  the  State. 

If  a  person,  against  whom  a  cause  of  action  exists,  dies  without 
the  State,  the  time  which  elapses  between  his  death,  and  the  ex- 
piration of  eighteen  months  after  the  issuing,  within  the  Stat^, 
of  letters  testamentary  or  letters  of  administration,  is  not  a  part 
of  the  time  limited  for  the  commencement  of  an  action  therefor, 
against  his  executor  or  administrator. 

1303.  [Am'dy  1877.]  Canne  of  action  accrninfp  bet^vee-i 
tbe  deatlft  of  a  tentator  or  intestate,  and  tbe  grant  of 
letter*.  * 

For  the  purpose  of  computing  the  time,  within  which  an  action 
must  he  commenced  in  a  court  of  the  State,  by  an  executor  or 
administrator,  to  recover  personal  property,  taken  after  the  death 
of  a  testator  or  intestate,  and  before  the  issuing  of  letters  testa- 
mentary or  letters  of  administration:  or  to  recover  damages  for 
taking,  detaining,  or  injuring  personal  property  within  the  same 
period;  the  letters  are  deemed  to  have  bei^n  issued,  within  six 
years  after  the  death  of  the  testator  or  intestate.  But  where 
an  action  is  barred  by  this  section,  any  of  the  next  of  kin,  locn- 
tees.  or  'creditors,  who,  at  the  time  of  the  transaction  upon  which 

*  See  post,  S  401. 
_  «tt. ^ 
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it  might  have  been  founded,  was  within  the  age  of  twenty-one 
years,  or  insane,  or  imprisoned  on  a  criminal  charge,  may,  within 
five  years  after  the  cessation  of  such  a  disability,  maintain  an 
action  to  recover  damages  by  reason  thereof:  Jn  which  he  may 
recover  such  sum,  or  the  value  of  such  property,^  as  he  would  have 
received  upon  the  final  distribution  of  the  estate,  if  an  action  had 
been  seasonably  commenced  by  the  executor  or  administrator. 

S  383«  No  Ilmitattou  ^  action  on  1»anlc  notev,  ete. 

This  chapter  does  not  aK«»ct  an  action  to  enforce  the  payment 
of  a  bill,  note,  or  other  evidence  of  debt  issued  by  a  moneyed  cor- 
poration, or  issued  or  put  in  circulation  as  money. 

Co.   Proc.,  I  108. 

S394.  [Am'd,  1877,  1897.]  Action  asalnst  dlreotom,  ete., 
of  bonks. 

This  chapter  does  not  affect  an  action  against  a  director  or 
stockholder  of  a  moneyed  corporation,  or  banking  association,  to 
recover  a  penalty  or  forfeiture  imposed,  or  to  enforce  a  liability 
created  by  the  common  law  or  by  statute;  but  such  an  action 
must  be  brought  within  three  years  after  the  cause  of  action  hais 
accrued. 

Co.  Proc.,  I  100,  am'd;  L.  1807,  ch,  281.    In  effect  September  1,  1«07. 

1 38S.  Aelcno^rlcdarment  or  ncvr  promise  mnst  be  la 
vvrltlngr. 

An  acknowledgment  or  promise  contained  in  a  writing,  signed 
by  the  party  to  be  charged  thereby,  is  the  only  competent  evi- 
dence of  a  new  or  continuing  contract,  whereby  to  take  a  case 
out  of  the  operation  of  this  title.  But  this  section  does  not  alter 
the  effect  of  a  payment  of  principal  or  interest. 

Id.,  s  110. 

§  306.  Exceptions,  as  to  persons  under  disabilities. 

If  a  person,  entitled  to  maintain  an  action  specified  in  this  title, 
except  for  a  penalty  or  forfeiture,  or  against  a  sheriff  or  other 
officer  for  an  escape,  is,  at  the  time  when  the  cause  of  action 
accrues,  either:  . 

1.  Within  the  age  of  twenty -one  years;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  con- 
viction of  a  criminal  offence,  for  a  term  less  than  for  life; 

The  time  of  such  a  disability  is  not  a  part  of  the  time  limited 
in  this  title  for  commencing  the  action;  except  that  the  time  so 
limited  cannot  be  extended  more  than  five  y^ars  by  any  such  dis- 
ability, except  infancy;  or  in  any  case,  more  than  one  year  after 
the  disability  ceases. 

Id.,  i  101. 

f  397.  Defence  or  connterclaim. 

A  cause  of  action.  u(>on  which  an  action  cannot  be  maintained, 
as  prescribed  in  this  title,  cannot  be  effectually  interposed  aa  a 
defence  or  counterclaim. 
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Ctonexal  provisions. 

e.  188.  When  action  d««med  to  be  comnwnoed. 

300.  Attempt  to  commeiiGe  action  In  m  coart  of  record. 

400.  Id.;  in  a  court  not  ot  record. 

401.  Exce]>tloD,  when  defendant  Is  without  tbe  State. 

403.  Id.;  when  a  penon  entitled,  etc.,  dlea  before  limitation  expiree. 

403.  Id.;  wben  a  pereon  liable,  otc,  dies  wltbln  the  State. 

404.  In  aaita  by  aliena,  time  of  disability  in  case  of  war  to  be  deducted. 
406.  ProTision  where  Judgment  has  been   reTersed. 

406.  Stay  by  Inlunctlon,   etc.,   to  be  deducted. 

40T.  Certain  actions  by  a  principal,  for  misconduct  of  an  agent,  etc. 

408.  Disability  mntt  exist  wben  rlirtat  accrues. 

400.  If  aereral  disabilities,  no  limitation  until  all  remored. 

410.  PtoTlsion  when  the  action  cannot  be  maintained  without  a  demand. 

411.  ProTlsion  in  case  of  submlnsion  to  arbitration. 

412.  Provision  wben  action  Is  discontinued,  etc.,  after  answer. 

413.  How  objection  taken,   under  this  chapter. 

414.  Cases  to  which  this  chapter  applies. 

415.  Mode  of  computing  periods  of  limitation. 

I  388.     [AniM,   1877.]      Wlien   action   deemed   to   be   eom- 


An  action  is  commenced  afrainst  a  defendant,  within  the 
laeanin;  of  any  provision  of  this  act,  which  limits  the  time  for 
oommencinf?  an  action,  when  the  summons  is  served  on  him;  or 
<m  a  co-defendant  who  Is  a  joint  contractor,  or  otherwise  united 
in  interest  with  him. 

Go.   Proe.,    |  90,    am*d. 

i  39A.    Attempt  to  eammence  aetlon  tit  a  court  of  record. 

An  attempt  to  commence  an  action,  in  a  court  of  record,  is 
equivalent  to  the  commencement  thereof  against  each  defendant, 
within  the  meanin^r  of  each  provinion  of  this  act,  whioh  limits 
the  time  for  commencing  an  action,  when  the  summons  ia 
delivered,  with  the  intent  that  it  shall  be  actually  served,  to 
the  sheriff,  or,  where  the  sheriff  is  a  party,  to  a  coroner  of  the 
county,  in  which  that  defendant,  or  one  of  two  or  more  co- 
defendants,  who  are  Joint  contractors,  or  otherwise  united  in 
interest  with  him,  resides  or  last  resided;  or,  if  the  defendant 
is  a  corporation,  to  a  like  officer  of  the  county,  in  which  it  in 
established  by  law,  or  whercun  its  general  business  is  or  was 
last  transacted,  or  wherein  it  keeps,  or  last  kept,  an  office  for 
the  transaction  of  business.  But  in  order  to  entitle  a  plaiutilT 
to  the  benefit  of  this  section,  the  delivery  of  the  summons  to  an 
officer  must  be  followed,  within  sixty  days  after  the  expiration 
of  the  time  limited  for  the  actual  commencement  of  the  action, 
by  personal  service  thereof  upon  the  defendant  sought  to  bo 
charged,  or  by  the  first  publication  of  the  summons,  as  against 
that  defendant,  pursuant  to  an  order  for  service  upon  him  in 
that  manner. 

Id.,  part  of  S  90,  am'd. 

I  400.    Id.;  In  a  coart  not  of  record. 

The  last  section,  excluding  the  provision  requiring  a  publica- 
tion or  service  of  the  summons  within  sixty  days,  applies  1o 
an  attempt  to  commence  an  action,  in  a  court  not  of  record, 
where  the  summons  is  delivered  to  an  officer  authorized  to  serve 
the  same,  within  the  city  or  town,  wherein  the  person  resides 
or  the  cori)oration  is  located,  as  specified  in  that  section;  pro- 
Tided  that  actual  service  thereof  is  made  with  due  diligence. 
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*i  401.  [Ani*d,  188S,  1899.]  Bxeeptton,  when  defendant  fa 
^ItUoat  tl&e  State. 

If.  when  the  cause  of  action  accrues  against  a  person,  he  la 
without  the  State,  the  action  may  be  commencea  within  the 
time  limit<.'d  thei-efor,  after  his  return  into  the  State.  If,  after 
a  cause  of  action  has  accrued  against  a  person,  he  departs  from 
the  State,  and  remains  continuously  absent  therefrom  for  the 
space  of  one  year  or  more,  or  if,  without  the  knowledge  of  the 
person  entitled  to  maintain  the  action,  he  resides  within  the  State 
under  a  false  name,  the  time  of  his  absence  or  of  such  residence 
within  the  State  under  such  false  name  is  not  a  part  of  the 
time,  limited  for  the  commencement  of  the  action.  But  this 
section  does  not  apply,  while  a  designation,  made  as  prescribed 
in  section  four  hundred  and  thirty,  or  in  subdivision  second  of 
section  four  hundred  and  thirty-two,  of  this  act,  remains  in  force. 

Go.  Proc.,  i  100,  am*d:  L.  1888,  ch.  498;  L.  1690,  ch.  6«6.  In  effect  Sept. 
1,  1896.    See  ante,  §  390. 

§  402.  Id.;  TV  lien  a  pemon  entitled,  etc.,  dlea  before  lim- 
itation   explreH. 

If  a  person,  entitled  to  maintain  an  action,  dies  before  the 
expiration  of  the  time  limited  for  the  commencement  thereof, 
and  the  cause  of  action  survives,  an  action  may  be  commenced 
by  his  represontatire,  after  the  expiration  of  that  time,  and 
within  one  year  after  his  death. 

Id.,    S   102.   am'd. 

S  403.  [Am'd,  1891,  1806.]  Id.|  when  a  s^crAon  liable,  dlea 
within   the   State. 

The  term  of  eighteen  months  after  the  death,  within  this  state, 
of  a  person  against  whom  a  cause  of  action  exists,  or  of  & 
person  who  shall  have  died  within  sixty  days  after  an  attempt 
shall  have  bttn  made  to  commence  an  action  against  him  pur- 
suant to  the  provisions  of  section  three  hundred  and  ninety-nine 
of  this  act,  is  not  a  part  of  the  time  limlled  for  the  commence- 
ment of  an  action  against  his  exocntor  or  administrator.  If 
letters  testamentarj'  or  letters  of  administration  upon  his  estate 
are  not  issued,  within  this  state,  at  least  six  months  before  the 
expiration  of  the  time  to  bring  the  action,  as  extended  by  the 
foregoing  provision  of  this  section,  the  term  of  one  year  aftor 
such  letters  are  insuod  is  not  a  part  of  the  time  limited  for  the 
commencement  of  such  an  action.  The  time  during  which  an 
action  is  pending  in  a  court  of  record  between  a  person  or  per- 
sons and  an  executor  or  administrator,  w-herein  the  person  or 
persons  claim  to  recover  from  the  executor  or  administrator  any 
money  or  other  property  claimed  by  said  executor  or  admin- 
istrator to  belong  to  the  estate  of  the  decedent,  or  is  embraced 
in  the  inventory  of  tho  assets  of  said  decedent's  estate,  is  not  a 
part  of  the  time  limited  for  the  commencement  of  an  action 
against  an  cxc^cutor  or  administrator,  for  a  claim  against  the 
estate  of  the  decedent  until  the  final  determination  of  the  action 
brought  to  recover  said  or  other  property  claimed  by  said  execu- 
tor or  administrator  to  belong  to  said  decedent's  estate: 

3.  Where  the  claim  against  the  estate  of  the  decedent  is 
liquidated  by  the  recovery  of  a  judgment  thereon  against  an 
executor  or  administrator  in  an  action  in  a  court  of  record  or 
under  section  tw^enty-seven  hundred  and  eighteen  of  this  code, 
after  trial  on  the  merits.  ■^ 


•  See    ante,    S    800. 
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.^Ts??^'"^  **  legatee  brings  an  action,  or  institutes  a  Drocecdinir 

L  J»l,  ch.  70;  L  1896.  ch.  897.    la  effect  May  26.  1888. 

Where  a  person  Is  disabled  to  sue  in  the  coiirt«  nf  thn  «*.*_ 
^j;^°»°'  either  party  beinir  an  altensaf^ert  or  citizen  of^ 
^^^/  t'iL^*''-KY-?  *^*  ^""^  »t»t^'  the  time  of  the  contim' 

C^  Pioc.,  {  103,   ani'd. 

If*!!"  «^**'''*r'**'*  where  JntlKment  lia.  been  reversed. 

IT  an  action  Is  commenced  within  the  time  limited  thprpfnr 
ilA'?Sf?™^  therein  is  reversed  on  nppoaT,wUhou?  award^n; 
»Bew  trial,  or  the  action  is  terminated  in  aijv  other  iTiflnT.7.; 
'^"n^iL7^J""*^'^  discontinnance,  a  dismbsaTof  ?ho  coSnt 
.'*  neglect  to  propocnte  the  action,  or  a  final  judcraent  im^^^^^^ 
^oents:  the  plaintiff,  or,  if  he  dies,  and  the  canfo  o?  acUon 
^rr«L  his  representative,  may  commence  a  new  action  for 
A^  «imo  cnnse,  after  the  expiration  of  the  time  so  lim  ted  and 
"^hm  one  year  after  anch  a  reversal  or  termination  ' 

M-.  i  104. 

\^    ^^^   *^  InJuMotloit,  etc,  to  1»e  dedvoted. 

nin^  *^^  commencement  of  an  action  has  been  stayed  bv 
^hS?"-  Tk^^^^*'  OFder  of  a  conrt  or  jndge,  or  by  statutory 
^  -i  VS  ^^^  ^\^^.^  i^^  continuance  of  the  stay  is  not  a 
Pttt  of  the  time,  limited  for  the  commencement  of  the  act"on 

M-  i  105.  mm'd.      S«e  i  1923. 

^  .Jrkcent!*i*e ."*'"'*''•   ^"^  *   P'*«<^iP«l.    'or   mUconduct 

.^^t  M  ^^'^'^  '^n!?*  from  the  act  or  omission  of  a  deputy 
Z  Sr*-  \u^  ^'°1^'  ^*^H^  ^'*^»^'^  an  action  to  recover  damages 
^  r^a  thereof »  must  be  commenced  by  the  pHncbal  aSiins? 
^  *l>uty  or  a^ent.  must  be  compute*!  from  the  time  when  a 
^Pr«l  "if^'^K*  *^^  P^n^ipa^  fo/  tlie  act  or  om is"  on.  U  first 

T^t^li  ^l^^I'f.A^iFI'^''^  '^"'i"'  ^"^^  a  subsequent 'reversll 
o"  letting  aside  of  the  judgment  does  not  extend  the  time. 

5  4«.    OlMbllltr   mii«t  exist  when  rl^ht  ncerne«. 

A  person  cannot  avail  hims<>lf  of  a  disability,  unless  it  existed 
*E«n  his  nght  of  action  or  of  entry  accrued  existf.a 

^  Pi«c^  t  106^    aia'd. 

'iitJ^d."    '•^^•'•^    dl«abfMtle.,    no    llmttatlon    nntll    all 

_Jhere  two  or  more  disabilities  co-exist,  when  the  nVhf  nf 
•^lie^'emovedf^  ^'"^''^  '^^  "'"^**^^^°  ^^^«  ^'^  attuorunt^l 

*.  I  107.   am*d. 

J^rc  a  ri^ht  exists,  but  a  demand  is  nopossnrv  to  mtiHo  ^ 

Snj'L°"'"*''iL*°  *^?."'  **>*  ««"'.  '^•ithin  vhfohtiro  notion 
a»«  l)e  commenced,  mnit  be  computed  from  the  time,  when  the 
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'iKht   to   make  the  demand  is  complete;  except  in  one  of  the 
oilowin^  cubes: 

1.  Whore  the  right  grows  out  of  the  receipt  or  detention  of 
money  or  property,  by  an  agent,  trustee,  attorney,  or  other  per- 
son acting  in  a  fiauciary  capacity,  the  time  must  be  computcii 
from  the  time,  when  the  person,  haying  the  right  to  make  the 
demand,  has  actual  knowledge  of  the  facts,  upon  which  that 
right  depends. 

2.  Wnere  there  was  a  deposit  of  money,  not  to  be  repaid  tit 
a  fixed  time,  but  only  upon  a  special  demand,  or  a  delivery  of 
personal  property,  not  to  be  returned,  specifically  or  in  kind. 
at  n  fixed  time  or  upon  a  fixed  contingency,  the  time  must  be 
computed  from  the  demand. 

f  411.  Provlstoii  in  cave  of  sabBilsston  to  arbltratlom. 

Where  the  persons,  who  might  be  adverse  parties  in  an  action, 
have  entered  into  a  w^ritten  agreement  to  submit  to  arbitration, 
or  to  refer  the  cause  of  action,  or  a  controversy  in  which  it 
might  be  available,  or  have  entered  into  a  w^ritten  submission 
thereof  to  arbitrators;  and  before  an  award,  or  other  determina- 
tion thereupon,  the  agreement  or  submission  is  revoked,  so  as 
to  render  it  ineflFectual,  by  the  death  of  either  party  thereto,  or 
by  the  act  of  tLe  person  against  whom  the  action  might  have 
been  brought;  or  tte  execution  thereof,  or  the  remedy  upon  an 
award  or  other  determination  thereunder,  is  stayed  by  injunc- 
tion, or  other  order  procured  by  him  from  a  competent  court  or 
judge-  the  time  which  has  elapsed,  between  the  entering  into 
the  written  submission  or  agreement,  and  the  revocation  thereof 
or  the  expiration  of  the  stay,  is  not  a  part  of  the  time,  limited 
for  the  commencement  of  the  action. 

S  412.  Provision  ^rlteii  aotlon  Is  dtaoontinnedy  eto.y 
after  aaa^Ter. 

Where  a  defendant  in  an  action  has  interposed  an  answer,  in 
support  of  which  he  would  be  entitled  to  rely,  at  the  trial,  upon 
a  defence  or  counterclaim  then  existing  in  his  favor,  the 
remedy  upon  which  at  the  time  of  the  commencement  of  the 
action,  was  not  barred  by  the  provisions  of  this  chapter;  and 
the  complaint  is  dismissed,  or  the  action  is  discontinued,  or 
abates  in  consequence  of  the  plaintiffs  death;  the  time  which 
intervened,  between  the  commencement  and  the  termination 
of  the  action,  is  not  a  part  of  the  time,  limited  for  the  commencfs 
ment  of  an  action  by  the  defendant,  to  recover  for  the  causo 
of  action  so  interposed  as  a  defence,  or  to  interpose  the  same 
defence  in  another  action  brought  by  the  same  plaintiff,  or  a 
person  deriving  title  from  or  under  him. 

I  418.     How   objection   taken,   nnder   thim   cbapter. 

The  objection,  that  the  action  was  not  commenced  within  the 
time  limited,  can  be  taken  only  by  answer.  The  correapondiuc; 
objection  to  a  defence  or  counterclaim  can  be  taken  only  by 
reply;  except  where  a  reply  is  not  required,  in  order  to  enable 
the  plaintiff  to  raise  an  issue  of  fact,  upon  an  allegation  con- 
tained in  the  answer. 

Ck>.  Proc,   part  of  S  74. 

S  414.    Cases  to  wbloh   tbls  cbapter  applies. 

The  provisions  of  this  chapter  apply,  and  constitute  the  only 
rules  of  limitation  applicable,  to  a  civil  action  or  special  pro- 
ceeding, except  in  one  of  the  following  cases: 

7« 
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1.  A  case,  where  a  different  limitatiou  is  bi)ooiully  presc 
by  law,  or  a  shorter  limitatiou  is  prescribed  by  the  wi 
contract  of  the  parties. 

2.  A  cause  of  action  or  a  defence  which  accrued  befon 
first  day  oX  July,  1818.    The  statutes  then  in  force  govern, 
respect  l<y  feuth  a  came  oi  action  or  defence. 

3.  A  case,  not  included  in  the  last  subdivision,  in  wh| 
person  is  entitled,  when  this  act  takes  effect,  to  commenc 
actioci,  or  to  institute  a  special  proceedinjirf  or  to  take  nny 
ceedini?  themn,  or  to  pursue  a  remedy  upon  a  judgment,  ^ 
be  oammences,  institutes,  or  othenvlse  resorts  to  the  s 
before  the  expiration  of  two  years  after  this  act  takes  ej 
in  either  of  which  cases,  the  provisions  of  law  npplicable  th€ 
immediately  before  this  act  takes  effect,  continue  to  be  so  « 
«ftM^»  notwlthstandinfir  the  rei)oal  thereof. 

4.  A  case,  where  the  time  to  commence  an  action  has  exp 
when  thiii  act  takes  effect. 

The  word,  "  action",  contained  in  this  chapter,  is  to  be 
stmed,  when  it  is  necessary  so  to  do,  an  including  a  special 
ceedin^,  or  any  proceeding  therein,  or  in  an  action. 

I  41S.  Mode  of  eompvtinir  period*  of  llmttatlon. 

Xbe  periods  of  iiodtation,  prescribed  by  this  chapter,  es 
as  otherwise  specially  prescribed  therein,  must  be  comp 
from  the  time  of  the  accruing  of  the  right  to  relief  by  ac 
special  proceeding,  defence,  or  otherwise,  as  the  case  requ 
to  the  time  when  the  claim  to  that  relief  is  actually  interp 
fay  the  party,  as  a  plaintiff  or  a  defendant,  in  the  partic 
action  or  special  proceeding. 

•  75 
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CHAPTER  V. 
Commencement  of  and  Parties  to  an  Action. 

yiTLE   I.— OommeDMineBt  Of  an  Aetloiu 
IITLS  Ii.-PartiMtOAB  Aotlom. 

TITLE  I. 
Commencement  of  an  action. 

A^rtlcle  1.  The  tommons  and  accompanying  papers;  peraonai  Mtrlce 
appeni-ance    of    the   defendant. 
2.  BubstltuteB  for  personal  aervlca  in 


appeni-ance    of    the   defendant.' 

I,   BUDfl 

ARTICLES   FIRST. 

The  summons  and  accompanying  papers;  personal  service  thereof  j 

appearance  of  the  defendant 

Ik.  416.  Action  to  be  commenced  by  ■nmmonB;  time  m^as  eiwt  ftovdree 

JurlBdletion. 

417.  Requisites  of  summons. 

418.  Form  of  summons.- 

419.  Serrice  of  copy  complaint  or  notice  with  tammons;  coneequeMt  *  ?^ 

failure. 

420.  Cases  where  such  service  must  be  made. 

421.  Appearance   of   defendant. 

422.  When  defendant  must  answer  before  time  to  appear  expires. 

423.  Notice  of  no  personal  claim;  effect  o{  service  thereof. 

424.  Effect  of  voluntary  appearance. 

425.  Summons;    when   and   by  whom  served.    Sheriff's   duty. 

426.  How  pergonal  service  of  summons  made  upon  a  natural  person. 

427.  428.  Id.;  in  certain  cases  of  infancy,  or  lunacy,  etc.,  not  Jodldally 

declared.  * 

429.  Id.;   when  delivery  of  copy  to.  lunatic  dispensed  with. 

430.  Designation,  by  a  resident,  of  a  person  upon  whom  to  serve  a  smm* 

mons  during  his  ahsencej  effect  and  revocation  thereof. 

431.  How  personal  service  of  sQromons  made  upon  a  domestic  corporattod. 

432.  Id.;    upon   a   foreign    corporation. 

433.  Service  of  process,   etc.,   to  commence  a  special  proceeding. 

434.  Proof  of  service  of  smumons,  etc.;  how  made. 

i  410.  Action  to  be  commenced  by  finmn&on«|  time  ^rlten 
0oart    acQulree    Jnrlsdlctlon. 

A  civil  action  is  commenced  by  the  service  of  a  summonii. 
But  from  the  time  of  the  grautinj?  of  a  provisional  remedy,  the 
court  acquires  jurisdiction,  and  has  control  of  all  the  subsequen/ 
proceedin^rs.  Nevertheless,  jurisdiction  thus  acquired  is  condi 
tional,  and  liable  to  be  divested,  in  a  case  where  the  jurisdiction 
of  the  court  is  made  dependent,  by  a  special  provision  of  law^ 
upon  some  .ict,  to  be  done  after  the  grantin^r  of  the  proyiaionv 
remedy. 

Co.  Proc..  part  of  i  127,  and  Id.,  9  189. 

5   ^^17.   [Am'd,  1878.]     ReqntalteH   of  anminonM* 

T\\f>  summons  must  contain  the  title  of  the  action,  specifying 
the  court  in  which  the  action  is  broujjht,  the  names  of  the  par- 
ties to  the  action,  and,  if  it  is  brought  in  the  supreme  court,  the 
name  of  the  county  in  wh'ch  the  plaintiff  desires  the  trial;  and 
it  must  bo  Kul)scnbpd  by  the  plaintiff's  attorney;  who  must  add 
to  his  signature  his  office  address,  specifying  a  place  within  tli« 
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fitate  i;v-bere  there  is  a  poBt-office.     If  in  a  city,  he  must  add  the 
street,  and  the  street  nnniber,  if  any,  or  other  suitable  designa- 
tion of  the  particular  locality. 
Go.   Proc.»    f   128,    remodelled.    See   ante,    {   65. 

f  4X8.    [Am'a»  IfifTT.]       Form  of  ammiuons. 

The  summons,  exdusiyo  of  the  title  of  the  action  and  the  8tt)>- 
8cripti<Mi,  must  be  substantially  in  the  following  form,  the  blanks 
beincT  properly  filled: 

'*To  the  above  named  defendant:  You  are  hereby  summoned 
to  ans^i^er  the  complaint  in  this  action,  and  to  serve  a  copy  of 
your  answer  on  the  plaintiffs  attorney  within  twenty  days  after 
the  service  of  this  summous,  exclusive  of  the  day  of  service; 
and  in  case  of  your  failure  to  appear  or  answer,  judgment  will 
be  taken  against  you  by  default,  for  the  relief  demanded  in 
the  complaint.    Dated  ." 

The  summons  is  deemed  the  mandate  of  the  court. 

See  Go.  Proe.,  S  126. 

i  418.  [Ant'd,  1870.1  Service  of  copy  complaint  or  notice 
^rltli   aiimmonsi  conseaucnce  of  failure. 

A  copy  of  the  complaint  may  be  served  with  the  summons. 
If  a  copy  of  the  complaint  is  not  served  with  the  summons,  the 
plaintiff  cannot  take  judgment  by  default  without  application  to 
the  court,  unless  either  the  defendant  appears,  or  by  a  notice 
Is  served  with  the  summons,  stating  the  sum  of  money  for  wbicli 
judgment  will  be  taken,  and  the  case  is  one  embraced  in  the 
next  section. 

poaC,  I  1212,  ami  ff  422,  47». 
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Judgment  may  be  taken  without  application  to  the  court,  where 
the  complaint  sets  forth  one  or  more  causes  of  action,  each  con* 
sisting  of  the  broach  of  an  exi)res8  contract  to  pay^  absolutely 
or  upon  a  contingency,  a  sum  or  sums  of  money,  fixed  by  the 
terms  of  the  contract,  or  cay)ablo  of  bein-j  ascertained  therefrom, 
by  computation  only;  or  an  exi)ress  or  implied  contract  to  pay 
inont7  recttived  or  disbursed,  or  the  value  of  property  dcliverod, 
or  of  services  rendered  by,  to,  or  for  the  use  of,  the  defendant 
or  a  third  person;  and  thereupon  demands  judgment  for  a  suiii 
of  money  only.  This  section  includes  a  case,  where  the  breacli 
of  the  contract,  set  forth  in  the  complaint,  is  only  partial;  or 
where  the  complaint  shows  that  the  amount  of  the  plaintifT^s 
demand  has  been  reduced  by  payment,  counterclaim,  or  other 
credit. 

M.    See  post,   I  1212. 

I  431*    Appeamnce  of  defendant. 

The  defendant's  appearance  must  be  made  by  serving  upon 
the  plaintiff's  attorney,  within  twenty  days  after  service  of  the 
suDimons,  exclusive  of  the  day  of  service,  a  notice  of  appearance, 
or  a  copy  of  a  demurrer  or  (jf  an  answer.  A  notice  or  pleading, 
so  served,  must  be  subscrib<<d  by  the  defendant's  attorney,  who 
must  add  to  his  signature  his  office  address,  with  the  particulars 
prescribed  in  section  417  of  this  act,  concerning  the  office  address 
of  the  plaintiff's  attorney. 
8m  Bole  9.  77 
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I  42a.   [ Am'd,  18*«  7.]    WheA  deleftduit  utumt  wokmnwrnir  bef « 
Ume  to  app«ikr  explren. 

A  defendant,  upon  whom  the  plaintiff  has  served,  with  tht 
suninious,  a  copy  of  the  complaint,  mii8t  serve  ft  Copy  of  his 
demnrrer  or  answer  upon  the  plaintiff's  attorney,  before  the 
expiration  of  the  time,  within  which  the  summons  f«quirt«  him 
to  answer.  If  a  copy  of  the  complaint  is  not  so  serred,  &  aiOtice 
of  appeamnce  entitles  biui  only  to  notice  of  the  sttteequent  pn»> 
ceedin^,  unless  within  the  same  time  he  detniinds  the  service 
of  H  copy  of  the  complaint  as  prescribed  in  section  four  fanlidred 
and  seven ty-nine  of  this  act. 

6ee  Ot>.  Pro«..  |}  180  aoA  148.       B<h^  H  419,  ATd. 


I  48a.    fAm^d,  1877.J     Notice  of  no  persoiMkl  elaiw;  < 
of  •er^'lc«   titer eof. 

Where  a  personal  claim  is  not  made  against  a  defendant*  ft 
notice,  subscribed  by  the  plaintifTs  attorney,  settinff  forth  the 
general  object  of  the  action,  a  brief  description  of  the  property 
affected  by  it,  if  it  affects  specific  real  or  personal  property, 
and  that  a  personal  claim  is  not  made  agamst  him,  may  be 
served  with  the  summons.  If  the  defendant  so  served,  onreasoa* 
ably  defends  the  action,  costs  voay  be  award^  again&t  him. 

M.,  I  181. 

9   124.    fiStfect  of  voInutAry  apt>eft ranee. 

A  voluntary  gv^niral  appearance  of  the  defendftiit  is  equivtilent 
to  personal  serviee  ot  the  summons  upon  him. 
Id.,  part  of  I  139. 

§  425.  Summon n;  Trlien  and  by  ^vhom  sevwd*  SUmrklK^m 
duty. 

The  summons  may  be  served  by  any  person,  other  than  a  party 
to  the  action,  except  where  it  is  otherwise  specially  prescribed  hy* 
law.  The  plaintiff's  attorney  may,  by  an  indorsement .  on  the 
summons,  tix  a  time  witliiu  which  the  service  thereof 
must  be  made:  in  that  case,  the  service  cannot  be  made  after- 
wards. Where  a  summons  is  delivered  for  service  to  the  $heriff 
of  the  county,  wherein  the  defendant  is  found,  ilxe  sheriff  mubt 
serve  it,  and  return  it,  with  proof  of  service,  to  the  plftinti^B 
attorney,  with  reasonable  diligence. 

Id.,  i  laS.  ain'd.     See  j|  Ib&H. 

$  426.  [Am'd,  1879.]  Hotv  pemonnl  nevvlee  of  stsmlm^iia 
made  upon  n   natural  iiemon. 

Personal  service  of  the  Htmimons  upon  a  defendant,  betn^  a 
natural  person,  must  be  made  by  delivering  a  copy  thereof, 
within  the  St.ite,  as  follows: 

1.  If  the  defendant  is  an  infant,  under  the  age  of  fourteen 
yeflrs,  to  the  infant  in  person,  and  also  to  his  father,  mother  or 
guardian:  or,  if  there  is  none  within  the  State,  to  the  person 
having  the  care  and  control  of  him,  or  with  whom  he  resides,  or 
in  whose  service  he  is  employed. 

2.  If  the  defendant  is  a  person  judicially  declared  to  be  incoit»« 
petent  to  manage  his  affairs,  in  consequence  of  lunacy^  ialDcy« 
or  habitual  drunkenness,  and  fqr  whom  a  committee  has 
been  appointed,  to  the  committee,  and  also  to  the  ilefMidast  fa 
person. 

•S.  If  the  action  is  against  a  sheriff,  for  a  caase  spec&fied  to 
section  one  hundred  and  fifty-eight  of  this  act,  fay  dcnverla^  it 
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to  the  defendant  in  penoa,  or  to  his  nnder-sheriff  in  perBon,  or 
at  the  office  of  the  vieriff  daring  the  bows  when  it  is  required 
by  law  to  he  kept  open,  to  a  deputy-sheriff  or  a  clerk  in  the 
employment  of  the  aheriff,  or  other  person  ih  charge  of  the  offica 

4.   In  any  other  ease,  to  the  defendant  ^n  person. 

0».  Proe.,  I  IM,  lobd.  2,  8,  anA  4.    lee  ff  42T-0,  1700.  po«t. 

I  49T.    I4«i  In  oertAln  of^aea  of  iJafancr,  or  lanaort  «^to«t 
laoi   |«4ttelal]y    decl«roa« 

If  the  defendant  is  an  infant  of  the  age  of  fourteen  years,  or 
npwarda.  or  if  the  court  has,  in  its  opinion,  reasonable  sroand 
to  believe*  that  the  defendant,  by  reason  of  habitual  drunkenness, 
or  for  any  other  cause,  is  mentally  incapable  adequately  to  pro" 
tect  his  rights,  although  not  judicially  declared  to  be  incompetent 
to  nianag^  hi*  affairs,  the  court  may,  in  its  discretion,  with  or 
without  an  application  therefor,  and  in  the  defendant's  interest, 
make  an  order,  requiring  a  copy  of  the  summons  to  be  also 
deiirered,  io  benalf  of  the  defendanti  to  a  person  designated  in 
the  order,  and  t^at  p<»rTice  of  the  summons  shall  not  be  deemed 
complete,  nntil  it  is  so  delivered. 


§   428.     Tile   same. 

In  a  case  specified  in  subdivision  first  or  second  of  section 
fo«r  hundred  and  twenty-six  of  this  act,  where  the  court  has. 
in  its  opinion,  reasonable  ground  to  believe  that  the  interest  of 
the  person,  other  than  the  defendant,  to  whom  a  copy  of  the 
snmniADa  has  been  delivered,  is  adverse  to  that  of  the  defendant, 
or  that,  for  any  reason,  he  is  not  a  fit  person  to  protect  the 
riichti  of  the  defendant,  it  may  likewise  make  an  order,  as  pre- 
scribed in  the  last  section.  In  a  case  specified  in  Bulidivlston 
second,  the  court  may,  as  a  part  of  the  same  order,  or  by  a 
separate  order,  made  in  like  manner  and  upon  like  ground,  at 
any  stage  of  the  action,  appoint  a  special  guardian  ad  litem 
to  coi&dact  the  defence  for  the  hicompetent  defendant,  to  the 
ezohision  of  the  committee,  and  with  the  same  powers,  and 
sQbject  to  the  same  liabilities,  as  a  committee  of  the  property. 


f  4M^  14.  f  ^rbeit  dellT-ery  of  etipy  to  lunatic  dispensed 
wftli. 

Where  the  defendant  has  been  judicially  declared  to  be  incom- 
pefent  to  mansge  his  affnirs.  In  consequ9nce  of  lunacy,  and  it 
appears  satisfactorily  to  the  court,  by  nlRdavit,  that  the  delivery 
of  a  copy  of  the  snmmons  to  him.  in  person,  will  tend  to  aggra- 
vate hia  disorder,  or  to  leR.<ien  the  probability  of  his  recovery, 
the  conrt  may  make  an  order,  dispensing  with  such  delivery. 
In  that  case  a  delivery  of  a  copy  of  the  summons,  to  a  com- 
mittee duls  appointed  for  him,  is  sufficient  personal  service  upon 
the  defendant, 

I  4aD.  [Am'd,  18&9.]  Dealffitatloii,  br  a  renldeut,  of  a  per. 
■OM  «90B  wbom  to  aerre  a  iiumiuoiifl  during  bin  absence; 
effeet  and  reT-oeatton  thereof. 

A  resident  of  the  state,  of  full  age,  may  e^^ecute,  under  his 
hand«  and  acknowledge,  in  the  manner  retiuirtni  by  law  to  entitle 
a  deed  to  be  recorded,  a  written  designation  of  another  roeident 
of  the  state,  as  a  person  upon  whom  to  serve  a  Humnious.  or  aii>' 
procesa  or  other  paper  for  the  commencement  of  a  civil  spet'ial 
proceeding,  in  any  court  or  before  any  officer,  during  the  ubsen<'e 
from  the  state  of  New  York  of  the  person  making  the  designa- 
tloii;  and  may  file  the  same,   with  the  written  consent  of  the 

7» 
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person  so  designated,  executed  and  acknowledged  in  the  same 
manner,  in  the  otfice  of  the  clerk  of  the  county,  where  the  person 
making  the  designation  resides.  The  designation  must  specify 
the  occupation,  or  other  proper  addition,  and  the  residence  of  the 
person  making  it,  and  also  of  the  person  designated;  and  it  re- 
mains in  force  during  the  period  specified  therein,  if  any;  or,  if  uo 
period  is  specified  for  that  purpose,  for  three  j'ears  after  the 
filing  thereof.  But  it  is  revoked  earlier,  by  the  death  or  legal 
incompetency  of  either  of  the  parties  thereto;  or  by  the  filing  of  a 
revocation  thereof,  or  of  the  consent,  executed  and  acknowledged 
in  like  manner.  The  clerk  must  file  and  record  such  a  designa- 
tion, consent,  or  revocation;  and  must  note,  upon  the  record  of 
the  original  designation,  the  filing  and  recording  of  a  revocation. 
While  the  designation  remains  in  force,  as  prescribed  in  this 
section,  a  summons,  or  any  process  or  other  paper  for  the  com- 
mencement of  a  civil  special  proceeding,  against  the  person  mak- 
ing it,  in  any  court  or  before  any  officer,  may  be  served  upon  the 
person  so  designated,  in  like  manner  and  with  like  effect,  as  if  it 
were  served  personally  upon  the  person  making  the  designation, 
notwithstanding  the  return  of  the  latter  to  the  state  of  New  York. 
L.    1890.    ch.    524.    In   effect   Sept.    1,    1899. 

S  431.  Hoiiv  personal  service  of  siininioiiA  made  upon  m. 
domeHtlc  corporation. 

Personal  service  of  the  summons  upon  a  defendant,  being  a 
domestic  corporation,  must  he  made  l)y  delivering  a  copy  thereof, 
within  the  State,  as  follows: 

1.  If  the  action  is  against  the  mayor,  aldermen,  and  com- 
monalty of  the  city  of  New- York,  to  the  mayor,  comptroller,  or 
counsel  to  the  corporation. 

2.  If  the  action  is  against  any  other  city,  to  the  mayor,  treas- 
urer, counsel,  attorney,  or  clerk;  or,  if  the  city  lacks  either  of 
those  officers,  to  the  officer  performing  corresponding  functions, 
under  another  name. 

3.  In  any  other  case,  to  the  president  or  other  head  of  the 
corporation,  the  secretary  or  clerk  to  the  corporation,  the  cashier, 
the  treasurer,  or  a  director  or  managing  agent. 

i  4.32.  [Am*a,  1877,  1803,  1900.]  Id.;  upon  a  foreign  cor- 
poration. 

Personal  service  of  the  summons  upon  a  defendant,  being  a 
foreign  corporation,  must  be  made  by  delivering  a  copy  thereof, 
within  the  state,  as  follows: 

1.  [Ani'd,  1003.]  To  the  president,  vice-president,  treasurer, 
assistant  treasurer,  secretary  or  assistant  secretary;  or,  if  the 
corporation  lacks  either  of  those  officers,  to  the  officer  performing 
corresponding  functions,  under  another  name. 

2.  lAm'd,  lfH>o.i  To  a  person  designated  for  the  purpose  as 
provided  in  section  sixteen  of  the  general  corporation  law. 

3.  If  such  a  designati<m  is  not  in  force,  or  if  neither  the  person 
designated,  nor  an  officer  specified  in  .subdivision  first  of  this 
section,  can  be  found  with  due  diligence,  and  the  corporation  has 
property  within  the  state,  or  the  cause  of  action  arose  therein; 
to  the  cashier,  a  director,  or  a  managing  agent  of  the  corpora- 
tion, within  the  state. 

80 
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4.  [Added,  1909.1  If  the  person  designated  as  provided  in 
section  sixteen  of  the  general  corporation  law  dies  or  removes 
from  the  place  where  the  corporation  has  its  principal  place  of 
business  within  the  state  and  the  corporation  does  not  within 
thirty  days  after  such  death  or  removal  designate  in  like  manner 
another  person  upon  whom  process  against  it  may  be  served 
within  the  state,  process  against  the  corporation  in  an  action 
upon  any  liability  incurred  within  this  state  or  if  the  corporation 
has  property  within  the  state  may  after  such  death,  removal  or 
revocation  and  before  another  designation  is  made  be  served  upon 
the  secretary  of  state. 

Co.  Proc..  f  134,  part  of  subtl.  1,  and  L.  1855,  ch.  270,  ||  1-3;  li.  1903. 
eh.  311.  Am'd  by  L.  1000,  ch.  05.  Also  partly  repealed  by  L.  1009,  ch. 
28.  See  Coniiolldated  Laws,  tit.  GtMieral  Corporation  I^w,  f  16,  and  Code 
fiT.  Proc..  i  031a.  See  note  40  of  notes  of  Board  of  Statutory  Consoll- 
datloa   at  end  of  code. 

I  433.  Service    of  process,   etc.,   to    commence    m,   special 


The  provisions  of  this  article,  relating  to  the  mode  of  service 
of  a  summons,  apply  likewise  to  the  service  of  any  process  or 
other  paper,  whereby  a  special  proceeding  is  commenced  in  a 
court,  or  before  an  officer,  except  a  proceeding  to  pnniHh  for 
contempt,  and  except  where  special  provision  for  the  service 
thereof  is  otherwise  made  by  law. 

See  L.   1855,  eh.  279,  |  4   (3  Edm.  685).    See  fl  423,  2000. 

I  434.   Pr€>of  of  service  of  summons,  etc.)  how  B»a.de. 

Proof  of  service,  as  prescribed  in  this  article,  must  be  made 
by  afBdayit,  except  as  follows: 

If  the  service  was  made  by  the  sheriff,  it  may  be  proved  by 
his*  certificate  thereof. 

2.  If  the  defendant  served  is  an  adult,  who  has  not  been  judi- 
cially declared  to  be  incompetent  to  manajore  his  affairs,  the 
x^'rvice  may  be  proved  by  a  written  admission,  signed  by  him, 
and  either  acknowledged  by  him,  and  certified  in  like  manner 
as  a  deed  to  be  recorded  in  the  county,  or  accomnanied  with 
the  affidavit  of  a  person,  other  than  the  plaintiff,  snowing  that 
the  signature  is  genuine. 

A  certificate,  admission,  or  affidavit  of  service  of  a  summons, 
mu.«»t  state  the  time  and  place  of  service.  A  written  admiKssini 
*  f  the  service  of  a  summons,  or  of  a  paper  accompanying  tlip 
y»me,  imports,  unless  otherwise  expressly  stated  therein,  or 
orherwi»<*  plainly  to  be  inferred  from  its  contents,  that  a  copy 
of  the  paper  was  delivered  to  the  person  signing  the  admission. 
Snbstltote  for  portions  of  Go.  Proc.,  I  138.  See  Rule  18. 
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article:   SBGOlfD. 

Suhfititutcs  for  personal  scr'vice  in  special  ctisea, 

^c.  435.  Order  for  svrvico  of  siimmcms  upon  defendant  residing  to  thia  State, 
upon  wlMxt  proof  (o  be   made. 
436.  How  service   must  be  made. 
4.37.  Pat>or«  to  be  filed;  proof  of  Herricp. 

438.  Oam^   in   which   «erviee   of  mimmons   by   publication*   ettf.,    may   be 

ordered. 

439.  Papers   upon  which  order  for  publication  may  b?  mado. 

440.  By  whom  order  may  be  made;  contents  of  onier. 

441.  When   publication   must  be  commenced;  when  serrlce  deemed  com- 

plete. 

442.  Papers  to  be  filed;  notice  to  defendant. 

443.  Id.;   when  service  Is  made  without  the  State. 

444.  Proof  of  service. 

445.  Defendant  when  allowed  to  defend. 

§485.  [Am'fl,  1880.]  Order  for  iiervtce  of  sttminoiiA  upon 
defendant  reiildins-  In  tlilM  State,  upon  -what  proof  to  be 
made. 

Where  a  summons  is  issued  in  any  court  of  record,  an  onlor 
for  the  service  thereof,  uiwn  a  defendant  residing  within  the 
State,  may  be  made  by  the  court,  or  a  judge  thweof,  or  the 
county  judge  of  the  county  where  the  action  is  triable,  upon 
satisfactory  proof,  by  the  aflSdavit  of  a  person,  not  a  party  to 
tho  action,  or  by  the  return  of  the  sheriff  of  the  county  where 
the  defendant  resides,  that  proper  and  diligent  effort  has  been 
made  to  seiTc  the  summons  upon  the  defendant,  and  that  th? 
place  of  his  sojourn  cannot  be  ascertained,  or  if  he  is  wlth'n 
the  State,  that  he  avoids  service,  so  that  personal  service  cannot 
be  made. 

Part  of  L.  1853,  ch.  511  (4  Edm.  589);  L>.  1880,  cb.  535.    See  f  638,  post. 

S  430.  [Am*d,  1806.]    How  serviec  mnst  be  made. 

The  order  must  direct,  that  the  service  of  the  summons  he 
made,  by  leaving  a  copy  thereof,  and  of  the  order,  at  the  resi- 
dence of  the  defendant,  with  a  i>eraon  of  proper  age,  if  upon 
reasonable  application,  admittance  can  be  obtained,  and  such 
person  found  who  will  receive  it;  or.  if  admittance  cannot  be 
so  obtained,  nor  such  a  person  founa,  by  affixing  the  same  to 
the  outer  or  other  door  of  the  defendant's  residence,  and  by 
depositing  another  copy  thereof,  properly  inclosed  in  a  post-paid 
wrapper,  addressed  to  him,  at  his  place  of  residence.  In  the  post- 
office  at  the  place  where  he  resides;  or  upon  proof  being  made 
by  affidavits  that  no  such  residence  can  be  found,  service  of  the 
Bummons  may  be  made  in  such  manner  as  the  court  may  direct. 

Pnrt  of  L.  1853,  ch.  511.  nm'd;  L.  1896,  oh.  502.    In  effect  Mty  12,  189«. 

§    437.  Pa  pern    to    be    filed;    proof    of    Mervlce. 

The  order,  and  the  papers  upon  which  it  was  granted,  must 
be  filed,  and  the  service  must  be  made,  within  ten  days  after 
the  order  is  granted;  otherwise  the  order  becomes  inoperative. 
On  filing  an  affidavit,  showing  service  according  to  the  order 
the  summonH  is  deeujod  served,  and  the  same  proceedings  may 
be  taken  thereupon,  as  if  it  had  been  served  by  publication,  pur- 
suant to  an  order  for  that  purpose,  made  as  prescribed  in  the 
next  section. 

«  4.^8.  lAni'd,  ISTl),  1SS4,  IHJKJ,  UHW.^  Cases  In  wbleb 
Mervtee   of  NamiiiouN  hy  piiblieutlon,  <*t€>.,  maty  be  ordered. 

An  order  directing  th(»  sorvico  of  a  sinunions  upon  a  defendant, 
without  the  State,  or  by  publication,  may  be  made  in  either  of 
the  following  <'ascs: 

8:s 
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1.  TVTiere  the  defendant  to  be  served  is  a  foreign  copporatlou; 
€T,  is  an  BDincorporated  association  consisting  of  seven  ot  more 
persons,  haring  a  president  and  ti-c^asnrer,  nritber  of  whom  is  a 
resident  of  this  state;  or,  being  a  natnral  person,  is  not  a  resident 
of  the  9tAte\  or,  irhere,  after  diligent  inquiry,  the  defendant  re- 
mains unknown  to  the  plaintiff,  or  the  plaintiff  is  unable  to  ascer- 
tain whether  the  defendaut  is  or  is  not  a  resident  of  the  state. 

2.  Where  the  defendant,  being  a  resident  of  the  state,  has  de- 
parted tbei^Crom^  with  intent  to  defiaud  his  creditors,  or  to  avoid 
the  serriee  of  a  suBitnoos;  or  keeps  himself  concealed  therein, 
with  like  intent. 

3.  Where  the  de£endftBt«  being,  an  adult,  and  a  resident  of  the 
state,  has  been  continuouslj  without  the  state  of  New  York 
more  than  six  months  next  before  the  granting  of  the  order, 
and  has  not  made  a  designation  of  a  person,  upon  whom  to 
serve,  a  aummons  in  his  behalf,  as  prescribed  in  section  tour 
hnndreil  and  thirty  of  this  act;  or  a  designation  so  made  no 
longer  remains  in  force;  or  service  upon  the  pers^m  so  designated 
cannot  be  made  within  the  state,  after  diligent  effort. 

•L  Where  the  complaint  demands  judgment  annulling  a  mar- 
riage, or  for  a  divorce,  or  a  separation. 

5.  Wliere  the  complaint  demands  judgment,  that  the  dofendant 
be  excluded  from  a  vested  or  contingent  interest  in  or  lien  upon, 
8i>ecific  real  or  personal  iiroperty  within  the  state;  or  that  such 
an  interest  or  lien  in  favor  of  either  party  be  enforced,  regulated, 
defined,  or  limited;  or  otherwise  affecting  the  title  to  such  prop- 
erty. 

C.  Where  the  defendant  is  a  resident  of  the  state  or  a  domestic 
corporation;  and  an  attempt  was  made  to  commence  the  action 
against  the  defendant,  as  required  in  chapter  fourth  of  this  act, 
before  the  expiration  of  the  limitation  applicable  thereto  as  fixed 
in  that  chapter;  and  the  limitation  would  have  expired,  within 
sixty  days  next  preceding  the  application,  if  time  had  not  been 
extended  by  the  attempt  to  commence  the  action. 

7.  Where  the  action  Is  against  the  stockholders  of  a  corpora- 
tion, or  joint-stock  company,  and  is  authorizt^d  by  law  of  the 
.state,  and  the  defendant  is  a  stockholder  thereof.  When  a  copy 
of  the  summons  is  required  by  subdivision  first  or  subdivision 
second  of  section  four  hundred  and  twenty-six  of  this  act,  or  by 
section  four  hundred  and  twenty -nine  of  this  act,  to  be  delivered 
to  a  person  other  than  the  defendant,  an  order,  directing  the  ser- 
rfce  of  a  copy  of  the  summons  upon  such  person  without  the 
state,  er  by  publication,  may  be  made  as  prcsoribotl  in  this  sec- 
tion, asr  if  such  person  was  the  defendant  in  the  action,  and 
npon  a  Terified  complaint  and  the  same  proof  with  respect  to  such 
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persoUf  as  is  required  in  the  next  succeeding  section  with  respect 

to  a  defendant.     And  sections  four  hundred  and  forty  to  four 

hundred  and  forty-four  bgth  incIusiTe,  apply  to  the  proceedinss 

in  like  manner  as  if  such  person  was  a  defendant. 

Substitute  for  Co.  Proc..  I  136:  L.  1884,  ch.  890;  L.  1889,  cb.  301; 
L.   1900.    ch.  492.    In  effect  Sept  1.   1909. 

I  439.  [Am'd,  1870.]  Papem  upon  wMch  order  for  publi- 
cation may  be  made. 

The  order  must  be  founded  upon  a  verified  complaint,  showing 
a  sufficient  cause  of  action  against  the  defendant  to  be  served, 
and  proof  by  affidavit  of  the  additional  facts  required  by  the 
Inst  section;  and  also,  where  the  application  is  made  upon  the 
ground  that  the  defendant  is  a  foreiffn  corporation,  or  not  a 
resident  of  tlie  State,  or  in  a  case  specified  in  subdivision  fourth, 
fifth,  or  seventh  of  the  last  section,  that  the  plaintiff  has  been 
or  will  be  unable,  with  due  diligence,  to  make  personal  serrlce 
of  the  summons. 

Bee  Co.  Proc.,  |  135. 

S  440.  [Am VI,  1880.]  By  'whom  order  may  be  mmdef 
contentA  of  order. 

The  order  may  be  made  by  a  judge  of  the  court,  or  the  county 
judge  of  the  county  where  the  action  is  triable.  It  must  direct 
that  service  of  the  summons,  upon  the  defendant  named  or  de- 
scribed in  the  order,  be  made  by  publication  thereof  in  two 
newspapers,  designated  in  the  order  as  most  likely  to  give  notice 
to  the  defendant,  for  a  specified  time,  which  the  judge  deems 
reasonable,  not  less  than  once  a  week  for  six  successive  weeks; 
or,  at  the  option  of  the  plaintiff,  by  service  of  the  summons,  and 
of  a  copy  of  the  complaint  and  order,  without  the  State,  upon 
the  defendant  personally,  and  if  he  is  an  infant  under  the  age 
of  fourteen  years,  also  upon  the  person  with  whom  he  is  sojourn- 
ing; or,  if  the  defendant  is  a  corporation,  upon  an  officer  thereof, 
specified  in  section  four  hundred  and  thirty-one  or  four  hundred 
and  thirty-two  of  this  act.  It  must  also  contain,  either  a  direc- 
tion that,  on  or  before  the  day  of  the  first  publication,  the 
plaintiff  deposit  in  a  specified  post-office,  one  or  more  sets  of 
copies  of  the  summons,  complaint,  and  order,  each  contained  in 
a  securely  closed  post-paid  wrapper,  directed  to  the  defendant, 
at  a  place  specified  in  the  order;  or  a  statement  that  the  judge, 
being  satisfied,  by  the  affidavits  upon  which  the  order  was 
granted,  that  the  plaintiff  cannot,  with  reasonable  diligence, 
ascertain  a  place  or  places,  where  the  defendant  would  probably 
receive  matter  transmitted  through  the  post-office,  dispenses  with 
the  deposit  of  any  papers  therein. 

U   1889.  ch.   i^\ 
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§  441.  [Am*d,  18770  IVlien  publication  must  be  com- 
iMemeed;  vrben  Aervlce  deemed  complete. 

The  first  publication  in  each  newspaper  designated  in  the 
order,  or  the  servi<:e  upon  the  defendant  without  tue  State,  must 
be  made  within  three  months  after  the  order  is  granted.  For 
the  purpose  of  reckoning  the  time  within  which  the  defendant 
mast  appear  or  answer,  service  by  publication  is  complete  upon 
the  day  of  the  last  publication,  pursuant  to  the  order;  and 
service  made  without  the  State  is  complete  upon  the  expiration 
thereafter  of  a  time  tniual  to  that  prescribed  for  publication. 

I  442.  [Am*d,  1877.}  Papem  \€%  be  filed |  notice  to  de- 
fendant. 

Where  service  is  made  by  publication,  the  summons,  complaint, 
and  order,  and  the  papers  upon  which  the  order  was  made, 
must  be  filed  with  the  clerk,  on  or  before  the  day  of  the  first 
publication;  and  a  notice,  subscribed  by  the  plaintiflTs  attorney, 
and  directed  only  to  the  defendant  or  defendants  to  be  thus 
served,  substantially  in  the  followincr  form,  the  blanks  being 
properly  filled  up,  must  be  subjoined  to,  and  published  with  the 
sammons: 

See    post,    H    1541,    1774. 

"  To  :     The  foregoing  summons  is  served  upon  you, 

by   publication,  pursuant  to  an  order  of  '*   (naming 

the  judge  and  his  ofl3cial  title),  "  dated  the  day 

of  ,  18    ,  and  filed  with  the  complaint,  in  the 

office  of  the  clerk  of-  at  ." 

I  443.  [Am'dy  1877.]  Id.;  ivhen  aervlce  Is  made  without 
tMe  State. 

Where  service  is  made  without  the  State,  the  papers  specified 
in  the  last  section  must  be  previousl.y  filed:  and  a  notice  must 
be  served  with  the  Bummons,  in  all  respects  like  the  notice 
required  by  the  last  section,  except  that  the  words,  **  without 
the  State  of  New  York ",  must  be  substituted  for  the  words, 
**by  publication". 

f   444.   Proof  of  service. 

Proof  of  the  publication  of  the  summons  and  notice  must  be 
made  by  the  affidavit  of  the  printer  or  publisher,  or  his  foreman 
or  principal  clerk.  Proof  of  deposit  in  the  post-office,  or  of 
delivery,  of  a  paper  required  to  be  deposited  or  delivered  by  the 
provisions  of  this  article,  must  be  made  by  the  affidavit  of  the 
person,   who  deposited  or  delivered  it. 

Co.    Ptoc.,    I   138.   8ubd.   3. 

S   445.    [Am*d,  1877.1     Defendant  wben  allowed  to  defend. 

Where  the  summons  is  served,  pursuant  to  an  order  made 
as  prescribed  in  this  article,  and  the  defendant  so  served  does 
not  appear;  he  or  his  representative,  on  apnlicntion  and  sufficient 
cause  shown,  at  any  time  before  final  judgment,  must  be  allowed 
to  defend  the  action:  and.  except  in  an  action  for  divorce,  or 
wherein  the  contrary  is  expressly  prescribed  by  law,  the  defend- 
ant, or  his  representative,  must,  in  like  manner,  upon  good 
cause  shown,  and  upon  just  terms,  be  allowed  to  defend,  ofter 
final  judgment,  at  any  time  within  one  year  after  personal  ser- 

85 


r 


1 445  SERVICE  OF  SUMMONS.  c  5, 1 1^%.  2 

vice  of  written  notice  thereof;  or,  if  such  a  notice  has  not  been 
served,  within  seven  years  after  the  fiiinff  of  the  judgmentroU. 
If  the  defence  is  successful,  and  the  judgment*  or  any  part 
thereof,  has  been  collected  or  otherwise  enforced,  such  restitu- 
tion may  thereupon  be  compelled,  as  the  court  directs;  but  the 
title  to  property,  sold,  to  a  purchaser  in  good  faith,  pursuant 
to  a  direction  contained  in  tne  judgment,  or  by  virtue  of  an 
execution  issued  upon  the  same,  shall  not  be  affected  therebj* 
Id.,  part  of  8  130.    See  S  1657,  subd.  1. 


e.  d.  t.  9,  a.  1  PARTIES.  g§  446-48 

TITLK  n. 

Paji^ies  to  an  action. 

AHfclt  1.  Partle*  geMrmllj. 

S.  P«iile«  mrtnily  liable. 

3.  PartSeft  proMenting  and  defending  ae  poor  peifloui. 

4.  Infant  plaintiffs  and  defendants. 

ARTlCIiB   FIRST. 

Parties  generally. 

flte.  44f .  Who  may  be  Joined  as  plaintiffs. 
447.  Id.;  as  defendants. 

Parties  onited  In  Interest,  when  to  be  joined;  when  one  or  mors 
may  sne  or  defend  for  the  whole. 
K  Party  in  Interest  to  sve.     Trustee,  etc.,  msy  sue  alone. 
4nL  When  manled  woman  is  a  party. 
4ftl.  When  defendant  or  bis  name  is  unJcnown. 
4Si2.  When  ODort  to  declrte  contiVTersy  or  tu  order  other  parties  to  be 

bitraght  in. 
4B3.  Supplemental  summons. 

I  44A  "Wlto  ntay  be  Joined  ««  plMntlffs. 

All  persons  haying  an  interest  in  the  subject  of  the  actimi,  and 
in  obtaining  the  judgment  demanded,  may  be  joined  ns  plaintifl!i»» 
except  as  otherwise  expressly  prescribed  in  this  act. 

C3qi  Proc..  6  117. 

f  447.   [Am>d,  1901,  1911. J    Idemi  an   defendantn. 

Any  person  may  be  made  a  defendant  who  has  or  chiinis  an 
laterest  in  the  controversy  adverse  to  the  plaintiff  ur  who  is  a 
necessary  party  defendant  for  the  complete  detcrminntion  or 
settlement  of  a  question  involved  therein,  except  as  otherwise 
expressly  prescribed  in  this  act.  In  any  action  brought  affect- 
ing real  estate  upon  which  the  people  of  the  state  of  New  York 
have  or  claim  to  have  a  lien  under  tlic  transfer  tax  act,  the  said 
people  of  the  state  of  New  York  may  be  made  a  party  defendant 
in  the  same  manner  as  a  private  person,  but  where  the  peoph* 
of  the  state  of  New  York  are  made  a  party  defendant,  as  herein 
provided,  the  complaint  shall  set  forth,  in  addition  to  the  matters 
required  to  be  set  forth  by  the  code  of  civil  procedure,  the  name 
or  names  of  the  decedent  or  decedents  againnt  whose  estate  there 
is  an  unpaid  transfer  tax,  the  place  of  residence  of  dece<li>nt  at 
the  time  of  death,  the  heirs  at  law  and  next  of  kin  of  decedent 
and  if  decedent  left  none  that  fact  shall  be  stated,  whether  dece- 
dent died  testate  or  intestate,  and  whether  the  estate  of  decedent 
has  been  administered,  and  if  so  where:  and  if  not  administered, 
sach  facts  shall  be  stated;  and  also  that  the  people  of  the  state  of 
New  York  are  made  a  party  defendant  for  no  other  reason  than 
title  lien  of  said  transfer  tax.  Upon  failure  to  state  such  facts. 
the  complaint  shaU  be  dismissed  as  to  the  people  of  the  state 
of  New  York.  In  such  a  case  the  summons  must  be  served  on 
the  attorney-general,  who  may  appear  in  behalf  of  the  i)eople. 

Id.,  part  of  I  118;  H  1001.  cb.  609;  h.  1911,  ch.  24,  In  effect  Sept.   1,  1911. 

J  440.  Partle*  «intt#d  In  fnt«r#Mt,  when  to  i»e  Joined  t 
wrmmim    amm   ov    ntore  may  iiae  or  defend  for  the  ^fvhole.* 

Of  the  parties  to  the  action,  those  who  are  united  in  interest 

mast  be  joined  as  plaintiffs  or  defendants,   except  as  otherwise 

*  See   I   1919,   post 
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expressly  prescribed  in  this  act.  But  if  the  conseut  of  any  one, 
who  ought  to  be  joined  as  a  plaintiff,  cannot  be  obtained,  he  ma3- 
be  made  a  defendant,  the  reason  therefor  being  stated  in  the 
complaint.  And  where  the  question  is  one  of  a  common  or  gen- 
eral interest  of  many  persons;  or  where  the  persons,  who  miirht 
be  made  parties,  are  very  numerous,  and  it  may  be  impracticable 
to  bring  them  all  before  the  court,  one  or  more  may  sue  or  defend 
for  the  benefit  of  all. 
Id.,  I  no.  am'd. 

f  440.  [Am'd,    1877.]    Party    In    Interest    to    sue.    Tnutee« 
etc.)   ntay   sue   alone. 

Every  action  must  be  prosecuted  in  the  name  of  the  real  party 
in  interest,  except  that  an  executor  or  administrator,  a  trustee  of 
an  express  trust,  or  a  person  expressly  authorized  by  statute, 
may  sue,  without  joining  with  him  the  person  for  whose  benefit 
the  action  is  prosecuted.  A  person,  with  whom  or  in  whose 
name,  a  contract  is  made  for  the  benefit  of  another,  is  a  trustee 
of  an  express  trust,  within  the  meaning  of  this  section. 
Id.,  part  of   i   111,  and  all  of  S  113. 


S   450.   [Am'd,     1877,   lt^79,     1800,     1909.]       When     married 
YToman    I0    a    party. 

In  an  action  or  special  proceeding  a  married  woman  appears, 
prosecutes  or  defends  alone  or  joined  with  other  parties  as  if 
she  was  single.  It  is  not  necessary  or  proper  to  join  her  husband 
with  her  0  .  a  party  in  any  action  or  special  proceeding  affecting 
her  separate  property.  The  husband  is  not  a  necessary  or  proper 
party  to  an  action  or  special  proceeding  to  recover  damages  to 
the  person,  estate  or  character  of  his  wife.  The  husband  is  not  a 
necessary  or  proper  party  to  an  action  or  special  proceeding  to 
recover  damages  to  the  person,  estate  or  character  of  another 
on  account  of  the  wrongful  acts  of  his  wife  committed  without 
his  instigation. 

L.  1800,  ch.  24S.  Am'd  by  L.  1909,  ch.  65.  Also  partly  repealed  by 
U  1900.  cU.  19.  SiH'  CousolldatoU  Laws,  tit.  Domestic  Relations  Law,  f  51, 
See  note  41  of  notes  of  Board  of  Statutory  GoDaolidatlon  at  end  of  ctxlc. 

I  4R1.  TAniM,  1879.]  IVIien  defendant  or  hlM  name  l«  nn* 
known. 

Where  the  plaintiff  is  ignorant  of  the  name  or  part  of  the  name 
of  a  defendant,  he  may  designate  that  defendant,  in  the  sum- 
mons: and'  in  any  other  process  or  ])roceeding  in  the  action,  by 
a  fictitious  name,  or  by  as  much  of  his  name  as  is  known,  adding 
a  description,  identifying  the  person  intended.  Where  the  plain- 
tiff demands  judgment  against  an  unknown  person,  he  may 
designate  that  person  as  unknown,  adding  a  description,  tending 
to  identify  him.  In  either  case  the  person  intended  is  thereupon 
regarded'  as  a  defendant  in  the  action,  and  as  snfBciently 
described  therein,  for  all  purposes  including  service  of  the  sum- 
mons, as  prescribed  in  article  second  of  the  last  title.  When  the 
name,  or  the  remainder  of  the  name,  or  the  person,  becomes 
known,  an  order  must  be  made  by  the  court,  upon^  such  notice 
and  snch  terms  as  it  prescril)es,  that  the  proceedings  already 
taken  be  deemed  amended,  by  the  insertion  of  the  true  namt.*, 
in  place  of  the  fictitious  name  or  part  of  name,  or  the  designa- 
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tion  as  an  unknown  person;  and  that  all  subsequent  proceedings 
be  taken  under  the  true  name. 

Substitute  for  Co.   Proct  %  175,  and  portion  of  |  135. 

I  4S2.  [An'd,  1901.]  l¥]ieii  court  to  decide  controTersy* 
or  to  order  otber  partlen  to   be  broasbt  in. 

^  The  court  may  determine  the  controversy,  as  between  the  par- 
ties before  it,  where  it  can  do  so  without  prejudice  to  the  rights 
of  others,  or  by  saving  their  rights;  but  where  a  complete  deter- 
mination of  the  controversy  cannot  be  had  without  the  presence 
of  other  parties,  the  court  must  direct  them  to  be  brought  in. 
And  where  a  person,  not  a  party  to  the  action,  has  an  interest 
in  the  subject  thereof,  or  in  real  property,  the  title  to  which  may 
in  any  manner  be  affected  by  the  judgment,  or  in  real  property 
for  injury  to  which  the  complaint  demands  relief,  and  makes  ap- 
plication to  the  court  to  be  made  a  party,  it  must  direct  him  to 
be  brought  in  by  the  proper  amendment. 

Co.  Proc.,  part  of  |  122,  am*d;  L.  1901,  ch.  512.     In  effect  Sept.  1,  1001. 

I  4S3.   lAjn'd,   1877.]    Supplemental    MamnAons. 

Where  the  court  directs  a  new  defendant  to  be  brought  in,  and 
the  order  is  not  made  upon  his  own  application,  a  supplemental 
summons  must  be  issued,  directed  to  him,  and  in  the  same  form 
as  an  original  summons;  except  that,  in  the  body  tnereof,  it  must 
require  the  defendant  to  answer  the  original  or  the  amended 
complaint,  and  the  supplemental  complaint,  or  either  of  them  as 
the  case  requires.  And  each  provision  of  this  chapter,  relating 
to  personal  service,  or  a  substitute  for  personal  service  of  an 
original  summons,  applies  to  such  a  supplemental  summons. 
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AUTIOIiB  BBCOMD. 

PariiM  severally  liable. 

Sac.  4i4.  Wb«B  permit  liable  for  Mie  same  demand  may  be  seed  tofetber. 
406.  Defendant  ao  aned   may  apply  for  any  rell^rf. 
456.  Proceedipga  In   action  asaUiat  defeudanta  aeveraily  liable, 
4J(7.  Application  of  tbia  article  to  defendants  jointly  liable. 


9   454.   [Am'd,   187T.3    ^^hen   iiersoikM   liable   for   the   awii 
demand  may  be  uned  together. 

Two  or  more  persons,  severally  liable  upon  the  same  written 
instrument  including  the  parties  to  a  bill  of  exchange  or  a  prom- 
issory note,  whether  the  action  is  brought  upon  the  instrument, 
or  by  a  party  thereto  to  recover  against  other  parlies  liable  orer 
to  him;  may,  all  or  any  of  them,  be  included  as  defendants  in  the 
same  action,  at  the  option  of  the  plaintiff. 

Co.    Proc.,    I    120.    See    §    1204,    post. 

9  456.  Defendant  mo  fined  may  apply  for  any  relief. 

The  joinder  of  a  person,  as  defendant  in  an  action,  with  an- 
other person,  as  prescribed  in  the  last  section,  doe«  not  affect  his 
right  to  any  order  or  other  relief,  to  which  he  would  have  been 
entitled,  if  he  had  been  separately  sued  in  the  action. 

L.  1841.   cb.  282,  §  1   (4  Bdro.  45T). 

9  45(1,  Proceedincrci  In  action  ajrainst  defendAnts  m^vrnw^ 
ally  liable. 

Whipre  a  summons,  issued  against  two  or  more  defendants,  ah 
legod  to  be  sevoraUy  liable,  is  served  upon  some,  but  not  upon  aU 
of  them,  th(»  plaintiff  may  proceed  agamst  those  upon  whom  it  ia 
served,  as  if  they  were  the  only  defendants  named  therein. 
Where  it  is  served  upon  all  of  them,  the  plaintiff  may  take  jndg:- 
ment  against  one  or  more  of  them,  where  he  would  be  entitled  to 
judgment,  if  the  action  was  against  him  or  them  alone.  Where 
judgment  is  so  taken,  the  clerk  must,  upon  the  plaintiff's  applica- 
tion, enter  an  order,  directing  that  the  action  be  severed,  And  that 
the  plaintiff  may  proceed  against  the  other  defendants.  In  any 
subsequent  proceeding,  the  plaintiff  may  use,  together  with  a  cer* 
tified  coi)y  of  such  nn  order,  a  copy  of  a  paper  constituting  a  part 
of  the  judgment-roll,  with  like  effect  as  if  it  was  the  original. 

Substitute   for    Co.    Proc.,    §    136,    subd.    2    and    3. 

9  457.  Application  of  this  article  to  defendants  Jointly 
liable. 

The  last  three  sections  do  not  affect  a  defence  or  other  objec* 
tion  of  a  defendant,  growing  out  of  the  failure  to  join  in  the 
action  two  or  more  persons  jointly  liable;  and,  as  regards  the 
other  parties  to  the  action,  persons  jointly  liable  are  regarded  as 
one  party,  for  every  purpose  contemplated  by  those  sections. 

See  L.  1832,  ch.  276.  9  2  (4  Edm.  453),  and  L.  1835,  cb.  211.  9  1  (4  Bdm. 
4R5). 
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article:  third. 

Parties  pro9eeuting  and  defending  as  poor  penons, 

tee.  4S8.  Who  may  petltlOD  tw  lea^e  to  lyroeecnte  as  a  poor  pertOB. 
4M.  CMiteiiU  or  p(«tltloo.  .  >r-      ^ 

4iia.  Wfaeu  aad  iiow  leaY*  craated. 

461.  Not  liable  for  eosta  and  fees. 

462.  When   leare   may   be   aDDuUed. 

463.  When  defendant  may  petlliou  to  d^f^nd  aa  a  poor  perstfo- 

464.  CoDtenta  of  petition. 
PracaedlDga  thareoo. 

Appeal,  wkiHB  party  yroaacatoa  or  defeoda  aa  a  poor  peeaon. 
Cwita  In  faror  of  potltloner. 

f  4S8.  CAm'd,  18(11.]  U^ho  may  i^^Utlon  for  iMtve  f 
proaiecnte  a«  a  poor  pemon. 

A  poor  per$oo,  whether  im  lulult  or  infant,  not  being  of  ability 
to  sne»  who  alleges  thnt  he  haa  a  cause  of  action  against  another 
persoo*  may  apply  by  petition  to  the  court  in  which  the  action  is 
pendio;;.  or  in  which  it  Is  intended  to  be  brought,  for  leave  to 
prosecute  as  a  poor  person,  and  to  have  an  attorney  and  counsel 
assigned  to  conduct  his  action. 

i  B.   8.  444,  f  1   (8  Bdn.  468);  U  1891,  eh.  110. 

I  4QO*  lAm'a,  18810    Contontu  of  petition. 

The  petition  must  state: 

1«  Toe  nature  of  the  action  brought  or  intended  to  be  brought. 

2*  That  the  applicant  is  not  wortn  one  hundred  dollars  besides 
the  wearing  apparel  and  furniture  necessary  for  himself  and  his 
family,  and  the  subject-matter  of  tke  action. 

It  miut  foe  verified  by  the  applicant's  affidavit,  unless  the  ap- 
plicant 10  an  infant  under  tht  age  of  fourteen  years,  and  in  that 
CMe  by  the  affidavit  of  hitf  guardian  appointed  in  said  action, 
and  mipported  by  *>  oertificate  of  a  counselor  at  law  to  the  efiPeet 
iimt  he  bas  examimod  the  case  and  is  of  iht  opinion  that  the  ap- 
plicant has  a  good  cause  of  action. 

Id.,    f  2:    li.   1891.   cb.    170.    See  {  469. 

}  400.  IVhen  and    hovr  leav^e   grranted. 

The  court  to  which  the  petition  is  presented,  if  satisfied  of  the 
truth  of  the  facts  alleged,  and  that  the  applicant  has  a  good 
cause  of  action,  may,  by  order,  admit  him  to  prosecute  as  a  poor 
person,  and  assign  to  him  nn  attorney  and  counsel  to  prosecute 
nis  action,  who  must  act  therein  without  compensation. 

Id-,  f  a. 

§  4B1.   Not  Ilalt»le  for  costn  and  feeii. 

A  person  so  admitted,  may  prosecute  his  action,  without  paying 
fees  to  any  oflBcer:  and  he  shall  not  be  prevented  from  prosecut- 
ing the  same,  by  reason  of  his  being  liable  for  the  costs  of  a 
former  action,  brought  by  him  against  the  same  defendant.  If 
judgment  is  rendered  against  him,  or  his  complaint  is  dismissed, 
costs  shall  not  be  awarded  against  him. 

jl  &.  8.  445,  i  4. 

I  4tt8.  IITlien  leav^e  may  be  annulled. 

If  the  person  so  admitted  is  guilty  of  improper  conduct  in  the 
prosecution  of  his  action,  or  of  wilful  or  unnecessary  dolny.  the 
court  may,  in  its  discretion,  annul  the  order  admitting  him  to 
prosecute  as  a  i>oor  person;  and  he  shall  thereafter  be  deprived  of 
all  the  privileges  conferred  thereby. 

UL.  I  «. 
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§  463.  IVben  defendant  may  petition  to  defend  wlm  a  poor 
peraon. 

A  defendant  in  an  action  involving  his  right,  title,  or  interest, 
in  or  to  real  or  personal  property,  may  petition  the  court,  in 
which  the  action  is  pending,  for  leave  to  defend  the  action  aa  a 
poor  person,  and  to  have  an  attorney  and  counsel  assigned  to 
conduct  his  defence. 

S  464.  Contents  of  petition. 

The  petition  must  contain  the  same  matters,  respecting  the 
ability  of  the  petitioner,  required  to  be  contained  in  a  petition 
for  leave  to  prosecute  as  a  poor  person;  and  it  must  be  sup- 
ported by  a  similar  certificate,  relating  to  the  defence. 

I  465.  ProceedinfpM  thereon. 

The  provisions  of  this  article,  relating  to  the  order,  to  be  made 
upon  an  application  for  leave  to  prosecute  as  a  poor  person,  and 
the  proceedings  subsequent  thereto,  apply  to  the  order  and  subse- 
quent proceedings,  upon  an  application  for  leave  to  defend  as  & 
poor  person. 

§  466.  Appeal  vrhen  party  proseontes  or  defend*  a«  a 
poor  pemon. 

An  order,  made  as  prescribed  in  this  article,  does  not  authorize 
the  petitioner  to  take  or  maintain  an  appeal,  as  a  poor  person; 
but  where  an  appeal  is  taken  by  the  adverse  party,  the  order  is 
applicable,  in  favor  of  the  petitioner,  as  respondent  in  the  appeal. 

S  467.  Costa  in  favor  of  petitioner. 

Where  costs  are  awarded  in  favor  of  a  person,  who  bad  been 
admitted  to  prosecute  cr  defend  as  a  poor  person,  as  prescribed 
in  this  article,  they  must  be  paid  over  to  his  attorney,  when 
collected  from  the  adverse  party,  and  distributed  among  the'at- 
toruey  and  counsel  assigned  to  the  poor  person,  as  the  court 
directs. 
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ABTIOIiB   FOURTH. 

^Infant  plaintiffs  and  defendants. 


;.  488.  Bight  of  infant  to  bring  action. 

4eo.  Goardian  for  Infant  plaintiff  muat  be  appointed. 

470.  Application  therefor. 

471.  Application  for  appointment  of  guardian  for  Infant  defendant. 

472.  Guardian,  bow  appointed.     Clerk,  ^vben  to  act. 

473.  Guardian  for  abaent  Infant  defendant. 

474.  Qnardian  not  to  receive  property  until  secnrltr  given. 
476.  Security. 

476.  lAst  two  aections  not  to  apply  to  general  guardian. 

477.  Liability  of  defendant's  gwirdian  for  coata. 

I  4Mli.  Rlsbt  of  infoAt  to  bring:  action. 

Where  an  infant  has  a  right  of  action,  he  is  entitled  to  main- 
tain an  action  thereon;  and  the  same  shall  not  be  deferred  or 
delayed,  on  account  of  his  infancy. 

I  409.  [Am*d,  1801.]  Guardian  for  Infant  plalntlll  ma«t  be 
appointed. 

Before  a  summons  is  issued,  in  the  name  of  an  infant  plaintiff, 
a  competent  and  responsible  person  must  be  appointed,  to  appear 
as  his  guardian  for  the  purpose  of  the  action,  who  shall  be 
responsible  for  the  costs  thereof,  except  where  such  infant  prose- 
cutes as  a  poor  person  as  proyided  for  under  section  459  of  this 
act,  in  wliich  case  security  for  costs  shall  not  be  required. 

In  effect  September  1,  1891;  not  applicable  to  actfona  or  proceedings  com- 
menced prior  to  such  date;  U  1891,  cb.  ITO.     See    {  3249. 

I  4TO.  Application  tberefor. 

The  guardian  must  be  appoiuted  upon  the  application  of  the 
infant,  if  he  is  of  the  age  of  fourteen  years,  or  upwards;  or,  if 
he  is  under  that  age,  upon  the  application  of  his  general  or  testa- 
mentary guardian,  if  he  has  one,  or  of  a  relative  or  friend.  If 
the  application  is  made  by  a  relative  or  friend,  notice  thereof 
must  be  given  to  his  general  or  testamentary  guardian,  if  he  has 
one;  or,  if  he  has  none,  to  the  person  with  whom  the  infant 
resides. 

Co.  Proo.,  f  lia,  anbd.  1. 

f  4T1.  [Am'd,  1879.]  Application  for  appointment  of  snar- 
diam  for  Infant  defendant. 

An  infant  defendant  must  also  appear  by  guardian,  who  must 
be  a  competent  and  responsible  person,  appointed  upon  the  appli- 
cation of  the  infant,  it  he  is  of  the  age  of  fourteen  years,  or 
upwards,  and  applies  within  twenty  days  after  personal  service 
of  the  summons,  or  after  service  thereof  is  complete,  as  pre- 
scribed in  section  441  of  this  act;  or  if  he  is  under  that  age,  or 
neglects  so  to  apply,  upon  the  application  of  any  other  party  to 
the  action,  or  of  a  relative  or  friend  of  the  infant.  Where  the 
application  is  made  by  a  person  other  than  the  infant,  notice 
thereof  must  be  given  to  his  general  or  testamentary  guardian, 
if  he  has  one  within  the  State;  or,  if  he  has  none,  to  the  infant 
himself,  if  he  is  of  the  age  of  fourteen  years,  or  upwards,  and 
within  the  State;  or,  if  he  is  under  that  age,  and  within  the 
State,  to  the  person  with  whom  he  resides. 

I  472.  [Am'dy  1879.]  Onardlan,  boir  appointed.  Cleric, 
'vrMen  to  act. 

The  court  in  which  the  action  is  brought,  or  a  judge  thereof, 
or  if  the  action  is  brought  in  the  supreme  court,  the  county  judge 
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of  the  county  where  the  action  is  tilAble,  may  appoint  a  coai^' 
dian  ad  litem  for  an  infant,  either  plaintiff  or  defendant,  as 
prescribed  in  this  article.  The  clerk  must  act  in  that  capacity  for 
an  infant  defendant  where  the  court  or  the  judge  aiipoiDts  biiB. 
No  person,  other  than  the  clerk,  shall  be  appointed  a  guardian 
Ld  litem,  unlens  his  written  consent,  duly  acknowledged.  Is  pro- 
duced to  the  court  or  judge  making  the  appointment. 
Predicated  od  Cq.  Proc.,  S  115;  2  B.  S.  446,  §  4.    8e»  |  1KI$. 

f  473.  [Am»a,  1889.]    GoArdtmA  for  absent  infant  dsfemd- 
ant^ 

Where  an  infant  defendant  resides  out  of  the  State  or  resides 
within  the  State,  and  is  temporarily  absent  therefrom,  the  court 
may,  in  its  discretion,  make  an  order  designating  a  person  Xn  be 
his  guardian  nd  litem,  unless  he«  or  some  one  in  his  behalf,  pro- 
cures such  a  guardian  to  be  appointed,  as  prescribed  in  the  Must 
two  sections,  within  a  specified  time  after  service  of  a  copy  of 
the  order.  The  court  must  give  special  directions  in  the  order, 
respecting  the  service  thereof,  which  may  be  upon  the  Infant. 
The  summons  may  be  served  by  delivering  a  copy  to  the  guar- 
dian so  appointed,  with  like  effect  as  where  a  summons  is  served 
without  the  State  upon  an  adult  defendant,  pursuant  to  an  order 
for  that  purpose,  granted  as  prescribed  in  section  four  hundred 
and  thirty -eight  of  this  act;  except  that  the  time  to  appear  or 
answer  is  twenty  days  after  the  service  of  the  summons,  ex- 
clusive of  the  day  of  service. 

Based  oo  Co.  Proe..  part  of  {  116;  L.  1889,  eh.  494. 

{  474.  Gnardian  not  to  receive   property  until  seoovItT 


Except  in  a  case  whore  it  is  otherwise  specially  prescribed  hy 
law,  a  guardian,  appointed  for  an  infant,  as  prescribed  In  this 
article,  shall  not  be  permitted  to  receive  money  or  property  of 
the  infant,  other  than  costs  and  expenses  allowed  to  the  guardian 
by  the  court,  until  he  has  given  sufficient  security,  approved  by 
a  judge  of  the  court,  or  a  county  judge,  to  account  for  and  apply 
the  same,  under  the  direction  of  the  court. 

Go.  Pioc.,  I  420,  am'd. 

S  475.   Security. 

The  security  must  be  a  bond  to  the  infrnt,  in  such  penalty  a^ 
Ihe  judge  directs,  not  less  than  twice  the  sum,  or  the  value  of 
the  property,  to  be  received,  executed  by  the  guardian  and  at 
least  two  sureties,  approved  by  the  judge,  and  filed  in  the  ofllee 
of  the  clerk.  The  infant,  or  any  other  party  to  the  action,  may 
afterwards  apply  for  an  order,  directing  a  new  bond  to  be  given, 
with  an  increased  penalty;  or  the  court  may  so  direct,  of  its  own 
motion, 
a  R.  8.  446,  i  6  (S  Bdm.  46D). 

i  476.  \MMt  two  sections  not  to  upvlr  to  ffonor»I 
vuardtun* 

The  last  two  sections  do  not  apply  to  the  general  guardian 
of  the  infant,  who  has  been  appointed  his  guardian  ad  litem*  as 
preacril)od  in  this  article;  but  the  court  may,  at  any  time,  rsQulre 
the  general  puardian  to  give  additional  security  for  the  faltbM 
discharge  of  his  trust,  before  receiving  money  or  property  of  the 
Infant,  under  a  judgment  or  order  in  the  action. 
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§  4T7.  UmbllltT  of  defendant's  irvnrdtan  for  eosts. 

A  person  appointed  guardian,  as  prescribed  in  this  article,  for 
an  infant  defendant  in  an  ftetfon,  is  not  liable  for  the  costs  of 
the  action*  unless  specially  charged  therewith  by  the  order  of  the 
court,  for  personal  miscondnct 

9  B.  a.  4«r,  I  12  (2  Bdm.  46^. 
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§§478-81  COMPLAINT.  '  c6,tl.a.l 

CHAPTER  VI. 

Pleadings  in  Courts  of  Record,  including  Counter- 
claims. 

TITLE    I.-Tbe  ContecvtlTe  Pleftdlagi  In  mi  Aetlon. 
TITLE  II.  -  ProTltl«Bi  (Jenerally  Applieiible  to  Pleftdlafft. 

TITLE  I. 

The  consecutive  pleadings  in  an  actioxL 

Article  1.  Ck>mplalnt. 
2.  Demarrer. 
8.  Answer. 
4.  Beply. 

ARTICLE  FIRST. 

Complaint. 

Sec.  478.  First  pleading  to  be  complaint. 

479.  Copy    complaint,    when    to    be    served. 

480.  Consequence  of  failure. 

481.  Complaint;   what   to    contain. 

482.  When  interlocutory  and  final  judgment  may  be  demanded. 

483.  Causes   of  action   to   be   separately   stated. 

484.  What  causes  of  action  may  be  Joined  In  tbe  same  comnlalnfe. 
486-486.  [Stricken   out.  J 

{  478.  Vlrnt  pleadlnir  to  be  complaint. 

The  first  pleading,  on  the  part  of  the  plaintiff,  is  the  complaint. 
Co.  Proc.,   I   141. 

S  479.  [Am'd,  1877.]    Copy-  complaint,  wben  to  be  aerved. 

If  a  copy  of  the  complaint  Is  not  delivered  to  a  defendant,  at 
the  time  of  the  delivery  of  a  copy  of  the  summons  to  him,  either 
within  or  without  the  State,  his  attorney  may,  at  any  time 
within  twenty  days  after  the  service  of  the  summons  is  com- 
plete, serve  upon  the  plaintiff's  attorney  a  written  demand  of  a 
copy  of  the  complaint,  which  must  be  served  within  twenty  days 
thereafter.  The  demand  may  be  incorporated  into  the  notice  of 
appearance.  But  where  the  same  attorney  appears  for  two  or 
more  defendants,  only  one  copy  of  the  complaint  need  be  served 
upon  him;  and  if,  after  service  of  a  copy  of  the  complaint  upon 
him,  as  attorney  for  a  defendant,  he  appears  for  anotuer  defend- 
ant, the  last  defendant  must  answer  the  complaint  within  twenty 
(lays  after  he  appears  in  the  action. 
Substitute  for  part  of  |(  130,  Co.  Proc.    See  post,  |  824.    See  U  ^^  422. 

§  480.  Con«e««ence  of  failure. 

If  the  plaintiff's  attorney  fails  to  serve  a  copy  of  the  complaint, 
as  prescribed  in  the  last  section,  the  defendant  may  an>l7  te  the 
conrt  for  a  dismissal  of  the  complaint. 

$  481.   [Am'd,  190-1,   lOOS.]    Complaint;  wbat  to  contain. 

The  (•omplaiut  must  contain: 

1.  The  title  of  the  a<tion,  specify  In*;  the  name  of  the  court  in 
which  It  18  brought;  i£  it  is  brou^jht  in  the  supreme  court,  tb*» 
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name  of  the  county,  which  the  plaintiff  designates  as  the  place 
of  trial;  and  the  names  of  all  the  parties  to  the  action,  plaintiff 
and  defendant. 

2.  [Aiii'd,  1904,  itfos.]  A  plain  and  concise  statement  of  the 
facts  constituting  each  cause  of  action  without  unnecessary 
repetition. 

3.  A  demand  of  the  judgment  to  which  the  plaintiff  supposed 
himself  entitled. 

Go.  Ptoc.,  I  142,  am'd;  L.  1904,  ch.  600;  L.  1906,  ch.  481.    Id  effect  Mat  18, 
1900. 

i  4«L  [Am^d,  1S77.]  "Wlteit  interloe«tory  wlmA  final  Jnd«- 
-iftemt  B»»7'  1»«  demanded. 

In  an  action  triable  by  the  court,  without  a  jury,  the  plaintiff 
may,  in  a  proper  case,  demand  an  interlocutory  judgment,  and 
alao  a  final  judgment,  distinguishing  them  clearly. 

f  4SS»  Cnnsea  of  action  to  be  separately  stated. 

Where  the  complaint  sets  forth  two  or  more  causes  of  action, 
the  statement  of  the  facts  constituting  each  cause  of  a«tion  most 
be  separate  and  numbered. 

From  Oo.  Proc.,  i  Iffl,  am'd. 

f  4«4.  rAm»d»  1877,  1900,  1906,  lfMI7,  1909.]  IVhat  eanaes 
of  aetion  wutty  lie  Joined  In   the  name  complaint. 

The  plaintiff  may  unite  in  the  same  complaint,  two  or  more 
causes  of  action,  whether  they  are  such  as  were  formerly  de- 
nominated legal  or  equitable,  or  both,  where  they  are  brought 
to  recover  as  follows: 

1.  Upon  contract,  express  or  implied. 

2.  For  personal  injuries,  except  libel,  slander,  criminal  con- 
versation or  seduction. 

3-  For  libel  or  slander. 

4.  For  injuries  to  real  property. 

5.  Keal  property,  in  ejectment,  with  or  without  damages  for 
the  withholding  thereof.     (See  §  1490.) 

6.  For  injuries  to  personal  property, 

7.  Chattels,  with  or  without  damages  for  the  taking  or  de- 
tention thereof.     (See  §  1G8Q.) 

8.  Upon  claims  against  a  trustee,  by  virtue  of  a  contract,  or 
by  operation  of  law. 

9.  Upon  claims  arising  ont  of  the  same  transaction,  or  trans- 
actions connected  with  the  same  subject  of  action,  and  not  in- 
cluded within  one  of  the  foregoing  subdivisions  of  this  section. 
(See  f  1815.) 

10.  For  penalties  incurred  under  the  forest,  fish  and  game 
law. 

11.  For  penalties  incurred  under  the  agricultural  law. 

12.  For  penalties  incurred  under  the  public  health  law. 

Bnt  it  must  appear,  upon  the  face  of  the  complaint,  that  all 
the  causes  of  action,  so  united,  belong  to  one  of  the  foregoing 
subdivisions  of  this  section;  that  thoy  are  consistent  with  each 
other;  and,  except  as  otherwise  prescribed  by  law,  that  thoy 
affect  all  the  partly  to  the  action:  and  it  roust  appear  upon  the 
face  of  the  complaint,  that  they  do  not  require  different  places 
of  trial. 

SnhJ«rttTite  for  part  nf  f  167.  To.  Pro<'.  T..  1000,  ch/ROO:  L.  190«.  ch.  2ft: 
1^  1907.  rh.  26:  L.  1900.  ch.  «5.  S«^  note  42  of  notes  of  Board  of  Stat- 
BtofT  Consolidation  at  end  of  code. 

5  48B.     [Stricken  out  in  1877.] 
I  48a.     [Stricken  out  in  1877.] 
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ARTICLB  9BCOND. 

Demurrer, 

8«c.  487.  DM«iidaiit  mwt  tfenrar  ot  mOM^mr. 
488b  Wtaen  Im  mar  demur. 

48i;.   [Stricken    out. J 

490.  Demurrer  to  comiplaiiit  most  specify  groonda  of  objection. 

4M.  rStrlrlketi    out.1 

482.  Demurrer  to  all  or  part  of  the  complaint;  demurrer  to  part,  aad 

auawer  to  part. 
4d3.  Defendant   may  demur  to  reply. 
4M.  When  plaintUf  may   demur   to  answer. 
4tf&.  Ltemuner  to  couuberdauu,   wncu  tMSMUdant  demaiida  an  afllosaUTe 

Judgment. 
486.  I>omurrer    to    countP»*fliiIm    must    8pe(*!fy   grounds   of   objecttoft. 
497.  Amendments  Id  certain  cases  aner  dedston  of  dctnuver. 
496.  Wben  objection  may  be  taken  bf  answer. 
499.  Objection;    wben   deemed   waivea. 

}  487.  Defendant  niufit  demur  or  anstver. 

The  only  pleading*  oa  the  port  of  the  defendani>  is  either  *  de- 
murrer or  an  aiiswer. 
•^  PMC,  part  of  I  14^ 

§  488.   [Am'd,  1877.]    \%'lien  he  may  demur. 

The  defendant  may  demur  to  the  compl^nt,  where  one  or 
more  of  the  following  objections  thereto  appear  v^ttn  tlie  face 
thereof:  ,       _ 

1.  That  the  ourt  has  not  jurisdiction  of  the  persoin  of  the  de- 
fendant. ,  .  .  ,     ^ 

2.  That  the  court  has  not  jurisdiction  of  the  subject  oi  the 

action. 

3.  That  the  plaintiff  has  not  legal  capacity  t'^  sne. 

4.  That  there  is  another  action  pending  between  the  same  par- 
ties, for  tlie  same  cause. 

5.  That  there  is  a  misjoinder  of  parties  plaintiff. 

6.  That  there  is  a  defect  of  parties,  plaintiff  or  defendant* 

7.  That  causes  of  action  have  been  improperly  united. 

a  That  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 
Id.,  S  144,  am'd  by  adding  tubd.  5. 

9  480.  [Stricken  ont  in  1877.] 

§  4»0.  [AHL'd,  187T.]  Demnrrei*  to  camplalnt  mast  vpeetrT 
Sronndo  of  objeetlon. 

The  demurrer  must  distinctly  specify  the  objections  to  the  com- 
plaint; otherwise  it  may  be  disregarded.  An  objection,  taken 
under  subdivision  first,  second,  fourth,  or  eighth  of  section  four 
hundred  and  eighty-eight  of  thin  act,  may  be  stated  in  the  lan- 
gnage  of  the  subdiTision;  an  objection,  taken  under  either  of  the 
other  subdiTisions,  must  point  out  si)ecificariy  the  particular  de- 
fect relied  upon. 

First  sentence  Oo.   Ptoc.,   part  of  §  146. 

8  401.   [Stricken  out  in  1877.1 

I  402.  Demurrer  to  all  or  part  of  the  eomiilaint:  demurrer 
to  part,  and  aniswer  to  part. 

The  defendant  may  demur  to  the  whole  complaint,  or  to  one  or 
more  separate  causes  of  action,  stated  therein.  In  the  latter  case, 
he  may  anRwer  the  causes  of  action  not  demurred  to. 

Oo.  Proc.,  I  14B,  2d  sentence,  consolldsted  with  id.,  ff  101, 


c.  6.  t.  1.  a.  8  DSMUHRER.  §§  498-98 

I  493.  Defendant  nuiT  tfeintiP  to  reply. 

The  defendant  may  also  demur  to  the  reply,  or  to  a  separate 
traTerse  to,  or  avoidance  of,  a  defence  or  cojinterclaim,  contained 
in  the  reply,  on  the  ground  that  it  is  insufficient  in  law,  npon  the 
face  thereof. 

SataUtate  for  Oo.  Pioc.,  I  16S. 

S  404.  "Wlien  plaintiff  may  demur  to  anii'vrer. 

The  plaintiff  may  demur  to  a  counterclaim  or  a  defence  consisti 
Inj?  of  new  matter,  contained  in  the  answer,  on  the  ground  that  i1 
18  insufficient  in  law,  upon  the  face  thereof. 

Id.,  purt  of  8  K». 

I  40IS.  [Am'd,  18T7.]  Demurrer  to  counterclaim,  Trhen  de- 
fendant  demands  an  alllrmatlTe  Jndflrment. 

The  plaintiff  may  abo  demur  to  a  counterclaim,  upon  which 
the  defendant  demands  an  afliruiative  judgmeijt,  where  one  or 
more  of  the  following  objections  thereto,  appear  on  the  face  of 
the  counterclaim: 

1.  That  the  court  has  not  jurisdiction  of  the  subject  thereof. 

2.  That  the  defendant  has  not  legal  capacity  to  recover  upon 
the  same. 

3.  That  there  is  another  action  pending  between  the  same  par- 
ties, for  the  same  cause. 

4.  That  the  counterclaim  is  not  of  the  character  specified  in 
section  501  <^f  this  act. 

5.  That  the  counterclaim  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

{490.  [Am'd,  18T70'  Demnrrer  to  connterolalm  mast 
•peeify  srronndo  of  objection. 

A  demurrer,  taken  under  the  last  section,  must  distinctly 
specify  the  objections  to  the  counterclaim;  otherwise  it  may  be 
disregrarded.  The  mode  of  specifying  the  objections  is  the  same, 
as  where  a  demurrer  is  taken  to  a  complaint. 

}  497.  [Am'd,  18T7.]  Amendment*  In  certain  case*  after 
deetsion  of  demnrrer. 

Upon  the  decision  of  a  demurrer,  either  at  a  general  or  special 
term,  or  In  the  court  of  appeals,  the  court  may,  in  its  discretion, 
allow  the  party  in  fault  to  plead  anew  or  amend,  upon  such 
terms  as  are  just.  If  a  demurrer  to  a  complaint  is  allowed,  be- 
cause two  or  more  causes  of  action  have  been  improperly  united, 
the  court  may,  in  its  discretion,  and  upon  such  terms  as  are  just, 
direct  that  the  action  be  divided  into  as  many  actions,  as  are 
necessary  for  the  proper  determination  of  the  causes  of  action 
therein  stated. 

Oo.  Pioe.*  part  of  9  172. 

S  496.    [Am'd,    1877.]    "Wlien   objection   may   be   taken   by 


Where  any  of  the  matters  enumerated  in  section  four  hundred 
and  eighty-eight  of  this  act  as  grounds  of  demurrer,  do  not  appear 
on  the  face  of  the  complaint,  the  objection  may  be  taken  by 
answer. 
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§  409.  Objection  J  Trbem  deemed  Tralved. 

If  such  an  objection  is  not  taken,  either  by  demurrer  or  answer, 
the  defendant  is  deemed  to  have  waived  itj  except  the  objection 
to  the  jurisdiction  of  the  court,  or  the  objection  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
a'ction. 

Co.  Proc.,  S  148. 
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ARTXCI^B  THIRD. 

Answer. 

Bee.  600.  Answer;  wbat  to  contain. 

601.  Counterclaim  defined. 

602.  Rnlea  respecting  the  allowance  of  counterclaims. 

508b  Judgment,  when  demand  ana  connterclaim  are  equal  or  nnequal. 

604.  Id.;  for  afflrmatiye  relief. 

606.  Oounterclalm,  ^lien  defendant  is  aoed  in  a  representatlye  capacity. 

606.  Id.;  when  plaintiff  is  an  ezecator  or  administrator. 

607.  Defendant   may  Interpoee   several  defences  or   counterclaims;   rules 

relating  thereto. 
606.  Partial  defences. 
600.  When  defendant  to  demand  affirmative  Judgment. 

610.  [Stricken  out.] 

611.  When  pleadings  admit  part  of  plaintiff's  claim  to  be  Just,  action 

may  be  severed,  etc. 
512.  Judgment,    where    counterclaim    only    is    interposed    for    less    than 

pIaiBtlff*fl  clafm. 
618.  Dilatory  defences  to  be  verified. 

g   S€M>.    (Am'd,  187T,  ltM>4,  1905.]     Aniiwer;  what  to  contain. 

The  answer  of  the  defendant  must  contain; 

1.  A  general  or  specific  denial  of  €*ach  material  allegation  of 
the  complaint  controverted  by  the  defendant,  or  of  any  knowl- 
edge or  information  thereof  sufficient  to  form  a  belief. 

2.  JAna'd,  t904,  lOOS.]  A  statement  of  any  new  matter  con- 
stitutinir  a  defense  or  counter-claim,  in  ordinary  and  conclso 
language  without  repetition. 

Go.  Proc..  I  149.  See  §  522.  L.  1004,  ch.  600;  U  1906,  ch.  431.  In  effect 
Ifaj  10.  1906. 

I  SOI.  [Am'd,  1877.]     Covnterclalm  defined. 

The  counterclaim^  specified  in  the  last  section,  must  tend,  in 
some  way,  to  diminish  or  defeat  the  plaintiflTs  recovery,  and  must 
be  one  of  the  following  causes  of  action  against  the  plaintiff,  or, 
in  a  proper  case,  against  the  person  whom  he  represents,  and  in 
favor  of  the  defendant,  or  of  one  or  more  defendants,  between 
whom  and  the  plaintiff  a  separate  judgment  may  be  had  in  the 
action: 

1.  A  cAuse  of  action  arising  out  of  the  contract  or  transaction. 
set  forth  in  the  complaint  as  the  foundation  of  the  plaintiff's 
claim,  or  connected  with  the  subject  of  the  action. 

2.  In  an  action  on  contract,  any  other  cause  of  action  on  con- 
tract,  existing  at  the  commencement  of  the  action. 

Snbatltnte  for  first  part  of  Co.  Proc.,  }  150. 

f  60S.  [Am'd,  1877.]  Rules  respectlngr  the  allovranoe  of 
eooBter  claims. 

Bat  the  connterclaim,  specified  in  subdivision  second  of  the 
last  section,  is  subject  to  the  following  rules: 

1.  If  the  action  is  founded  upon  a  contract,  which  has  been 
assigned  by  the  party  thereto,  other  than  a  negotiable  promis- 
sory note  or  bill  of  exchange,  a  demand,  existing  against  the 
party  thereto,  or  an  assignee  of  the  contract,  at  the  time  of  the 
assignment  thereof,  and  belonging  to  the  defendant,  in  good 
faith,  before  notice  of  the  assignment,  must  be  allowed  as  a 
connterclaim,  to  the  amount  of  the  plaintiff^s  demand,  if  it  might 
have  been  so  allowed  against  the  party,  or  the  assignee,  while 
the  contract  belonged  to  him. 

%  If  tlM  action  IS  npon  a  negot'  ble  promissory  note  or  bill 
of  exchange,  which  has  been  assigned  to  tho  plaintiff  after  it  be- 
cam*  %iiei  c^  demand,  existing  against  a  person  who  assigre'^  or 
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transferred  it,  after  it  became  due,  must  be  allowed  as  a  counter- 
claim, to  the  amount  of  the  plaintiff's  demand,  if  it  might  haye 
been  so  allowed  against  the  assignor,  while  the  note  or  bill  be- 
longed to  him. 

3.  If  the  plaintiff  is  a  trustee  for  another,  or  it  th^  action  is 
in  the  name  of  a  plaintiff,  who  hAs  no  actual  interest  In  th«  con- 
tract upon  which  it  is  founded,  a  demand  against  the  platntift 
shall  Dot  be  allowed  as  a  counterclaim;  but  bo  muoh  of  a  demand 
existing  against  the  person  whom  he  represents,  or  for  whose 
benefit  the  action  is  brought,  as  will  Bati8f;f  the  plalntiflPs  de- 
mand, must  bo  allowed  as  a  counterclaim.  If  it  might  havf^  been 
so  allowed  in  an  action  brought  by  the  person  benefidalljr  In- 
terested. 

FtfUDdtd  upon  2  R.  B.  864,  f  18,  subds.  8,  9  sod  10,  bimI  part  of  Mbd.  T, 

S503.  [Am'd,  1877.]  Jvdflrmeiit,  ^rben  devMLiid  filtd  co«b- 
terclaim  are  equal  or  aneaiuU* 

Whoro  a  counterclaim  is  established,  which  equals  tho  i>lain 
tififs  demand,  the  judgment  must  be  in  favor  of  the  defendant. 
Where  it  is  less  than  the  plaintiff's  demand,  the  plaintiff  most 
have  judgment  for  the  residue  only.  Where  it  exceeds  the  plain* 
tiff's  demand,  the  defendant  must  have  judgment  for  the  e^ccess* 
or  so  much  thereof  as  is  due  from  the  plaintiff.  Where  part  of 
the  excess  is  not  due  from  the  plaintiff,  the  judgment  does  not 
prejudice  the  defendant's  right  to  recover,  from  another  person^ 
so  much  thereof  as  the  judgment  does  not  cancel. 

Id.,    SS   21.   22  (2  Edm.  367). 

I  504.  Id.;  fpr  afflrmattve  relief. 

In  a  case  not  spe<afied  in  the  last  section,  where  a  counterclaim 
is  established,,  which  entitles  the  defendant  to  an  affirmative  Jiidii^* 
ment,  demanded  in  the  answer,  judgment  must  be  rendered  for 
the  defendant  accordingly. 

Co.  Proc,  last  clauso  of  ft  263. 


t  605.  Covnterclalm,  ivhen  defendant  ts  sued  tn  a  r^pi 
•entatlve  cnpaclt)'. 

In  an  action  against  an  executor  or  an  administrator,  or  other 
person  sued  in  a  representative  capacity,  the  defendant  may  set 
forth,  as  a  coimterclaim,  a  demand  belonging  to  the  decedent,  or 
other  person  whom  he  represents,  where  the  person  so  repre- 
sented would  have  been  entitled  to  set  forth  the  same,  in  an 
action  against  him. 

2  K.   S.   355,   s  2r>. 

S  500.  Id.)  ^'ben  plaintiff  tn  an  execntor  or  adnUnlstvatov. 

In  an  action  brought  by  an  executor  or  administrator,  in  his 
representative  capacity,  a  demand  against  the  decedent,  belong- 
ing, at  the  time  of  his  death,  to  the  defendant,  may  be  set  forth 
by  the  defendant  as  a  counterclaim,  as  if  the  action  had  been 
brought  by  the  decedent  in  his  life-time;  and,  if  a  balance  is 
found  to  be  due  to  the  defendant,  judgment  must  be  rendered 
therefor  against  the  plaintiff,  in  his  representative  capacity.  Exe- 
cution can  be  issued  urxm  such  a  judgment,  only  in  a  case  where 
it  could  be  issued  upon  a  judgment,  in  an  action  against  the 
ecutor  or  administrator. 

Id.,  H  S3  and  24.    Beo  |  1825. 


c  6^  1. 1,  a.  3  COUNTERCLAIM.  §§  607-12 

i  SOT.  (ABi*a»  1ST».]  DttfendAiit  mitr  imterpoiie  Mev«ral 
defences  or  eoanterclalmii;  rules  relatiniT  thereto.' 

A  defendant  maj  set  forth,  in  his  anftwer,  tta  many  defences 
or  counterclaims,  or  both,  as  he  has,  whether  they  are  such 
ma  were  formerly  dedofOinated  l«gal  or  equitable.  Each  defence 
or  couaterclaim  mast  be  sepRrately  stated,  and  numbered.  Un- 
!«••  it  10  interposed  as  an  answer  to  the  entire  complaint,  it  must 
distinctly  refer  to  the  cause  of  action  which  it  m  intended  tt> 
answer. 

Co.  Proc.,  part  of  i  150,   am*d. 

f   B06.  [Am'd,  1877.]    Partial  defences. 

A  partial  defence  may  be  set  forth,  as  prescribed  in  the  last 
section;  but  it  must  be  exprescly  stated  to  be  a  partial  defence 
to  the  entire  complaint,  or  to  one  or  more  separate  causes  of 
action,  therein  set  forth.  Upon  a  demurrer  thereto,  the  question 
is,  \7hetfaer  it  is  sufficient  for  t!  tt  purpose.  Matter  tending  only 
to  mitigate  or  reduce  damages,  in  an  action  to  recover  damages 
for  the  breach  of  a  promise  to  marry,  or  for  a  personal  injury,  or 
an  injury  to  property,  is  a  partial  defence,  within  the  meaning  of 
this  section. 

Bee  post,   |  586. 

I  600.  [Aiu'd,  1877.]  Wben  defendant  to  dentand  afflrma* 
tl-re  Jndffment. 

Where  the  defendant  deems  himself  entitled  to  an  affirmative 
judgment  against  the  plaintiff,  by  reason  of  a  counterclaim  in- 
terposed by  nim,  he  must  demand  the  judgment  In  his  answer. 

I  51©.   [Stricken  out  in  1877.] 

I  611.  [Am'd,  1879.]  When  pleadings  admit  part  of 
plaimtilPa  claim  to  be  Jnst,  action  may  be  severed^  etc. 

Where  the  answer  of  the  defendant  expressly  or  by  not  deny- 
ing, admits  a  part  of  the  plaintifiTs  claim  to  be  just,  the  court, 
upon  the  plaintifiTs  motion,  may,  in  its  discretion,  order  that  the 
action  be  severed;  that  a  judgment  be  entered  for  the  plaintiff  for 
the  part  so  admitted;  and  if  the  plaintiff  so  elects,  that  the  action 
be  continued,  with  like  effect,  as  to  the  subsequent  proceedings, 
as  if  it  had  been  originally  brought  for  the  remainder  of  the 
daim.    The  order  must  prescribe  the  time  and  manner  of  the 

ElaintifTs  election.    If  the  plaintiff  elects  to  continue  the  action, 
is  right  to  costs  upon  the  judgment  is  the  same,  as  if  i*:  was 
taken  in  an  action  brought  for  only  that  part  of  the  claim.    IP 
the  plaintiff  does  not  elect  to  continue  the  action,  costs  must  be 
awarded,  as  upon  final  judgment  in  any  other  case. 
Substitute  for  condtidliig  paragraph  of  S  244,  Co.  Proc. 

I  612.  Jndffment,  -where  connterclalm  only  Is  Interposed 
for  leas  than  plaintllFs  claim. 

In  an  action  upon  contract,  where  the  complaint  demands 
judgment  for  a  sum  of  money  only,  if  the  defendant,  by  his 
answer,  does  not  deny  the  plaintiff's  claim,  but  sets  up  a  coiintor- 
claim  amounting  to  less  than  the  plaintiff's  claim,  the  plaintiff, 
upon  filing  with  the  clerk  an  admission  of  the  counterclaim,  may 
take  Judgment  for  the  excess,  as  upon  a  default  for  want  of  an 
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answer.    The  admission  mast  be  made  a  part  of  the  judgment- 
roll. 

Co.  Proc.,  part  of  |  246,  am'd. 

§  518.  Dllatorr  defence*  to  be  ▼erlfled. 

A  defence  which  does  not  involve  the  merits  of  the  action,  shall 
not  be  pleaded,  unless  it  is  verified  as  prescribed  in  title  secood 
of  this  chapter. 

From  2  B.  8.  862,  |  7  (2  Edm.  364). 
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c.  6,  t.  1,  a.  4  REPLY.  §S  5l4r-17 

ARTICLB  FOURTH. 

Beply. 

Sm.  614.  Reply;   what  to  coataln. 

615.  Judgment  upon  failure  to  reply. 

616.  Caaes  wb.re   the  court   may   reqaire  a  reply. 

617.  Plaintiff  may  aet  forth  aeveral  avoidancea  In  reply. 

f  S14.   [Ana'd,  1877,  10O4,   1905.]     Reply;  what  to  eontaln. 

Where  the  answer  contains  a  counterclaim,  the  plaintiff,  if  ho 
does  not  demur,  may  reply  to  the  counterclaim.  The  reply  must 
contain  a  general  or  specific  denial  of  each  material  allegation  of 
the  counterclaim  controverted  by  the  plaintiff,  or  of  any  knowl- 
edge or  information  thereof  sufficient  to  form  a  belief;  and  it  may 
set  forth  in  ordinary  and  concise  language,  without  repetition, 
new  matter  not  inconsistent  with  the  complaint,  constituting  a 
defense  to  the  counterclaim. 

Co.   Pkmt..  part  of  |  153.    See  |  622.    L.  1904,  cb.   GOO;  L.   1006,     cb.  431. 
Is  effect  May  16,  1906. 

S  51S.  JndtfineKt  upon  tollure  to  reply. 

If  the  plaintiff  fails  to  reply  or  demur  to  the  counterclaim,  the 
defendant  may  apply,  upon  notice,  for  judgment  thereupon;  and, 
if  the  case  requires  it,  a  reference  may  be  ordered,  or  a  writ  of 
inquiry  may  be  issued,  as  prescribed  in  chapter  elerenth  of  this 
act,  where  the  plaintiff  applies  for  judgment. 

Id.,  I  154,  am*d.    See  poat.  |  1210. 

^  glC  Ca«e«  -wliere  the  court  may  reqaire  a  reply. 

Where  an  answer  contains  new  matter,  constituting  a  defenee 
by  way  of  avoidance,  the  court  may,  in.  its  discretion,  on  the  de- 
fendant's application,  direct  the  plaintiff  to  reply  to  the  new  mat- 
ter. In  that  case,  the  reply,  and  the  proceedings  upon  failure  to 
reply,  are  subject  to  the  same  rules  as  in  the  case  of  a  counter- 
daim. 

Id.,    concluding  paragraph  of   §   153.  ^ 

S  617.  [Am'd,  1877.]  Plaintiff  may  met  forth  Several 
a-roidameea  In  reply. 

A  reply  may  contain  two  or  more  distinct  avoidances  of  the 
iame  defence  or  counterclaim;  but  they  must  be  separately  stated 
and  numbered. 
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TITLB  II. 

Provisions  generally  applicable  -oo  pleadings. 

flee.  518.  Application  and  effect  of  thia  chapter. 

519.  Pleadinga   to    be   liberally    construed. 

520.  Pleadings  to  be  subscribed ;   wltbio  what  time  to  be  served. 

521.  When  defendant   to  serre  copy  answer  on  co-defeodaot. 

522.  Allegation   uot   denied;    when  to   Ims  deemed  ti-ue. 

523.  when    pleading    must   be  Torlfled;    and   when    Teriflention   nAy   be 

omitted. 
624.  Form  and  conuitroctloD  of  certain  allegations  aad  deoials  in  rerlfled 

pleading. 
525.  Verllicatfon ;  bow  and  by   whom  mad^. 
'  526.  Form    Of   AfHdntlt   of    v^riflcatioo. 

527.  When  Terldcatlon  may  be  conflned  to  a  countefdaiiu. 

528.  Bemedj  f^r  defective  veiiQcatioo,  or  want  of  reriflcation. 

528.  When   defendant  not  excused  fi-um  yerlfylng  answer  to  cbftrge  «f 

fraud. 
530.  Private  statute;   how  pleaded. 
5<1.  Account;  how  pleaded.    Bill  of  particulars. 
582.  Judgment;   how   pleaded. 

533.  Conditions   precedent;   how  pleaded. 

534.  Instrument   for  payment  of  Toone^t  haw  pleaded. 
595.  Pleadings  in   libel   and  slander. 

536.  Pleading  mitigating  rlmimBtttiiceB,  in  action  for  a  wMUg. 

5St.  Frivolous  pleadings;  how  disposed  of. 

088.  Bham   defence«   to   be   strlckt^n  out. 

880.  Material    variances;    how    provided    for. 

540.  Immaterial  varlanoes;   how  provided   for. 

541.  What  to  be  deemed  a  failure  of  proof. 

542.  Amendments   of    course. 

543.  Amended  pleadlnp:  to  be  served;   answer  thereto. 

544.  Samplaineotal  pleadings. 

545.  Motion  to  strike  o't   irreleTant,  etc.,   matter. 
548.  Indeflnlte    or    uncertain    allegations. 

547.  Motions  for  judgm^nt  iiixm  pleadings. 

fi  61S»  Application  and  effect  of  tbl«  chapter. 

This  chapter  prescribes  tho  form  of  pleadings  in  an  action,  and 
the  rules  by  which  the  sufficiency  thereof  is  determined,  except 
where  special  provision  is  otherwise  made  by  law. 

Substitute    for*Co.    Proc.,    §    140. 

S  RIO.  Pleadlni^a  to  be  liberally  cotoatrned. 

The  allegationg  of  a  pleading  must  be  libenilly  construed^  with 
a  view  to  substantial  justice  between  the  parties. 

Co.    Proc,    S   159. 

{  520.  Plendlnflrn  to  be  sabiicrlbed)  vrltliln  what  time  to 
be    served.  "N^ 

A  pleading  must  ]>e  subscribed  by  the  attorney  for  the  party. 
A  copy  of  each  pleading,  subsoqucnt  to  the  complaint,  must  be 
served  on  the  attorney  for  the  adverse  party,  within  twenty 
days  after  service  of  a  copy  of  the  preceding  pleading. 

Part  of  Co.  Proc.,  |  156.    See  ante,  S  65. 

5  521.  [An&'d,  18H4.]  When  ilefendant  to  serve  copjr 
answer  on  co-defendant. 

Where  the  judgment  may  determine  the  ultimate  rights  of  two 
or  more  defendants,  as  between  themselves,  a  defendant  who  re- 
quires such  a  determination  must  demand  it  in  his  answer,  and 
must  at  least  twenty  days  before  the  trial  serve  a  copy  of  his 
answer  upon  the  attorney  for  each  of  the  defendants  to  be  af- 
fected by  the  determination,  and  personally,  or  as  the  court  or 
judge  may  direct,  upon  defendants,  so  to  be  {iffected  who  have 
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not  duly  appeared  therein  by  altoruey.    The  controversy  between 
the  defendants  shall  not  delay  a  judfirment,  to  which  the  plaintiff 
is  entitled,  unless  the  court  otherwise  directs. 
See   S  1204,  po6t. 

i  522.  Allegation  not  denied  |  -vvlien  to  be  deemed  tvve. 

Each  material  allegation  of  the  complaint,  not  controverted  by 
the  answer,  and  each  material  allegation  of  new  matter  in  the 
answer,  not  controverted  by  the  replv,  where  a  reply  is  required, 
must,  for  the  purposes  of  the  action,  \te  tal&en  us  true.  But  an 
alleflration  of  new  matter  in  the  answer,  to  which  a  reply  is  not 
required,  or  of  new  matter  in  a  reply,  is  to  be  deemed  contro- 
verted by  the  adverse  party,  by  traverse  or  avoidance,  as  the  case 
requires. 

Go.   Pro«..  I  168;   L.  1884.  ch.  400.    See  §|  600,  5U. 

f  S23.  Wben  pleadlnjr  must  be  -verified  |  and  vrbea  verift- 
eation  may  be  omitted. 

Where  a  pleadin;;  is  verified,  each  subsequent  pleading?,  except 
ti  demurrer,  or  the  general  answer  of  an  mfant  by  his  prnardian 
ad  litem,  must  also  be  verified.  But  the  verification  may  be 
emitted,  in  a  case  where  it  is  not  otherwise  specially  prescribe*! 
by  law,  where  the  party  pleading  would  be  privileged  from 
testifying,  as  a  witness,  concerning  an  allegation  or  denial 
contained  in  the  pleading.  A  pleaaing  cannot  be  used,  in  a 
criminal  prosecution  against  the  party,  as  proof  of  a  fact 
admitted  or  allejred  therein. 

id.,   part  of  i   156.   mn'd.    Set'  {{  1757.  Bubd.    1;   1938. 

}  Sfi4.  Form  and  coniitrnctlon  of  certain  allegratlons  and 
demlala  In  -verified  pleadlnfr. 

The  allegations  or  denials  in  a  verified  pleading  must,  in 
form,  be  stated  to  l>e  made  by  the  party  pleading.  Unless 
they  are  therein  stated  to  be  made  upon  the  information  and 
belief  of  the  party,  they  must  be  regarded,  for  all  purposes, 
including  a  criminal  prosecution,  as  having  been  made  upon 
the  kmiwledg?  of  the  person  verifying  the  i)leadlng.  An  alloga- 
ti'^n  that  the  party  has  not  sufiicient  knowledge  or  information, 
to  form  a  belief,  with  respect  to  a  matter,  must,  f^r  the  si.me 
punwsos,  be  regarded  as  an  allegation  that  the  i)erson  verifying 
the  pleading  has  not  such  knowledge  or  information. 

i  B20.  Verification  I  boir  and  by  wbom  naade. 

The  verification  must  be  made  ))y  the  affidavit  of  the  party, 
or.  if  there  are  two  or  more  parties  united  in  interest,  and 
pleading  together,  by  at  least  ouv'  of  them,  who  is  acquainted 
with  the  fact**,  except  as  follows: 

1.  Where  the  party  is  a  domestic  corporation,  the  verification 
must  be  made  by  an  ofiicer  thereof. 

2.  Where  the  people  of  the  Slate  are,  or  a  public  officer,  in 
their  behalf,  is  tne  party,  the  verification  may  be  made  by  any 
person  acquainted  with  the  facts. 

3.  (Ant'd,  1RT».]  Where  the  party  is  a  foreign  corporation; 
or  where  the  party  is  not  within  the  county  where  the  attorney 
resideflt  or  if  the  latter  is  not  a  resident  of  the  State,  th**  county 
where  he  has  his  oflice,  and  capable  of  makinff  the  affidavit;  or 
if  there  are  two  or  more  parties  united  in  interest,  and  pleading 
together,  where  neither  of  them,  aequalnted  with  the  facts  is 
within   that   county,    and   capable   of   making   the   affidavit;   oi 
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wliere  the  action  or  dofence  is  foundod  upon  a  written  instni- 
meut  for  the  payment  of  money  only,  whicli  is  in  the  iK^&session 
of  the  agent  or  the  attorney;  or  where  all  the  material  allegations 
of  the  pleading  are  within  the  personal  knowledge  of  the  agent 
or  the  attorney;  in  either  case  the  verification  may  be  made  by 
the  agent  of  or  the  attorney  for  the  party. 
From  Co.  Proc.,  i  157,  aro'd. 

i  52<l.  Form  of  aflldavlt  of  -verlfleatlon. 

The  affidavit  of  verification  ronst  be  to  the  effect,  that  the 
pleading  is  true  to  the  knowledge  of  the  deponent,  except  as  to 
the  matters  thert^n  stated  to  be  alleged  on  information  aud 
belief,  and  that  as  to  those  matters  he  believes  it  to  be  tru»*- 
Where  it  is  made  by  a  person,  other  than  the  party,  he  mast 
set  forth,  in  the  affidavit,  the  grounds  of  his  belief,  an  to  all 
matters  not  stated  upon  his  knowledge,  and  the  reason  why  it 
is  not  made  by  the  party. 
Id..   S  157. 

$  527.  \%'Uen  verlfleatlon  may  be  oonflned  to  a  covnter- 
«lalm. 

Where  the  complaint  is  not  verified,  and  the  answer  sets  up 
a  counterclaim,  aud  also  a  defence  by  way  of  denial  or  avoidancis 
the  affidavit  of  voritication  may  l)e  made  to  refer  exclusively 
to  the  counterclaim.  In  that  case,  the  last  three  sections  are 
applicable  to  the  affidavit  and  the  counterclaim,  as  if  the  latter 
was  a  separate  pleading. 

S  S2B8.  Remedy  for  defective  verification,  or  want  of 
verlflcatlon. 

Tlie  remedy  for  a  defective  verification  of  a  pleading  is  to 
treat  the  same  as  an  unverified  p«eadiug.  Where  the  copy  of 
a  pleading  is  seived  without  a  copy  of  a  sufficient  verification* 
in  a  case  where  the  adverse  party  is  entitled  to  a  verifio.l 
pleading,  he  may  treat  it  as  a  nullity,  provided  he  gives  notico, 
with  <hie  diligence,  to  the  attorney  of  the  adverse  party,  that 
he  eh'Cts  so  to  do. 

H  nSO.  IVhen  defendant  not  excniied  from  verlfylnar 
answer  to  charire  of  frand. 

A  defendant  is  not  excused  from  verifying  his  answer  to  a 
complaint,  charging  him  with  having  confessed  or  suflered  a 
judpii'.enr,  or  executed  a  conveyance,  assignment,  or  other  lu- 
st nunont,  or  transferred  or  delivered  money,  or  personal  property, 
with  intent  to  hinder,  delay,  or  defraud  his  creditors:  or  with 
beihjr  a  party  c»r  privy  to  such  a  transaction  by  another  person, 
with  like  intent  towards  the  creditors  of  that  person;  or  with 
any  fraud  whatever,  affecting  a  right  or  the  propt^rty  of  another. 

SnhRtnnre  of  2  R.  S.  174,  $  41  (2  Edm.  181),  and  L.  1833.  ch.  14,  {  1 
H    FMni.    531). 

f  R30.   [Am'd,  1H77.]    Private  statute |  how  pleaded. 

In  pleading  a  private  statute,  or  a  right  derived  therefrom. 
It  is  suflicicnt  to  de«ij;nate  the  statute  by  its  chanter,  year  of 
passage,  and  title,  or  in  some  other  manner  witn  convenient 
certainty,  without  setting  forth  any  of  the  contents  thereof. 

Co.    Proc..    S   1G3,    am'd. 
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i  631.  [Am'd,  1004.]  Account,  how  pleaded.  Bill  of  par* 
tie«iar». 

It  is  not  necessary  for  a  party  to  set  forth,  in  a  pleading:,  the 
items  of  an  account  therein  alleged;  but  in  that  case,  he  must 
deliver  to  the  adverse  party,  within  ten  days  after  a  written 
demand  thereof,  a  copy  of  the  account,  which,  if  the  pleading 
is  verified,  must  be  verified  by  his  affidavit,  to  the  effect,  that  he 
believes  iit  to  be  true;  or,  if  the  facts  are  within  the  personal 
knowledge  of  the  agent  or  attorney  for  the  party,  or  the  party 
is  not  within  the  county  w^here  the  attorney  resides,  or  capable 
of  making  the  affidavit,  by  the  affidavit  of  the  agent  or  attorney. 
If  he  fails  so  to  do,  he  is  precluded  from  giving  evidence  of  the  ac- 
count. The  court,  or  a  judge  authorized  to  make  an  order  in  the 
action,  may  direct  the  party  to  deliver  a  further  account,  where 
the  one  delivered  is  defective.  Upon  application  in  any  case,  the 
court,  or  a  judge  authorized  to  make  an  order  in  the  action,  may, 
upon  notice,  direct  a  bill  of  the  particulars  of  the  claim  of  either 
party  to  be  delivered  to  the  adverse  party,  and  in  case  of  default 
the  court  shall  preclude  him  from  giving  evidence  of  the  part  or 
parts  of  his  affirmative  allegation  of  which  particulars  have  not 
been  delivered. 

Co.  Proc.,  S  168,  am'd;  L.  1904,  eh.  500.    Id  effect  April  29,  1904. 

i  S32*  Jndflnnenti  lioiv  pleaded. 

In  pleading  a  judgment,  or  other  determination,  of  a  court  or 
officer  of  special  jurisdiction,  it  is  not  necessary  to  state  the 
facts  conferring  jurisdiction;  but  the  judgment  or  determination 
may  be  stated  to  have  been  duly  given  or  made.  If  that  allega- 
tion is  controverted,  the  party  pleading  must,  on  the  trial,  estab* 
\uk  the  facts  conferring  jurisdiction. 

Id.,  I  161. 

I  533.  Conditions  precedent;  "hoTr  pleaded. 

In  pleading  the  performance  of  a  condition  precedent  in  a  con- 
tract, it  is  not  necessary  to  state  the  facts  constituting  perform- 
ance; but  the  party  may  state,  generally,  that  he,  or  the  person 
whom  he  represents,  duly  performed  all  the  conditions  on  his  part. 
If  that  allegation  is  controverted,  he  must,  on  the  trial,  establish 
performance. 
Id.,  part  of  S  162. 

i  534.  Instrantent  for  paynient  of  money;  iio-w^  pleaded. 

Where  a  cause  of  action,  defence,  or  counterclaim,  is  founded 
upon  an  instrument  for  the  payment  of  money  only,  the  party 
mAy  set  forth  a  copy  of  the  instrument,  and  state  that  there  is 
due  to  him  thereon,  from  the  adverse  party,  a  specified  sum, 
which  he  claims.  Such  an  allegation  is  equivalent  to  setting 
forth  the  instrument,  according  to  its  legal  effect. 
Id.,  part  of  S  162,  am'd.    Bee  $  1917. 

f  63S.  Pleadinca  In  libel  and  slander. 

It  is  not  necessary,  in  an  action  for  libel  or  slander,  to  state, 
in  the  complaint,  any  extrinsic  fact,  for  the  purpose  of  showing 
the  application  to  the  plaintiff,  of  the  defamatory  matter:  but 
the  plaintiff  may  state,  generally,  that  it  was  published  or  spoken 
concerning  him;  and,  if  that  allegation  is  controverted,  the  plain- 
tiff must  establish  it  on  the  trial.  In  such  an  action,  the  defend- 
ant may  prove  mitigating  circumstances,  notwithstanding  that  be 
has  pleaded  or  attempted  to  prove  a  justification. 

Id.,  I  164. 
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I  536.   [Am'd,   1877.]    Pleadinar  ■Kftttsa.tlAff  oiremmstAi 
In  action  for  a  Tvronflr. 

In  an  action  to  recover  damages  for  the  breach  of  a  promise 
to  marry,  or  for  a  personal  injury,  or  an  injury  to  property, 
the  defendant  may  prove,  at  the  trial,  facte,  not  amounting  to 
a  total  defence,  tending  to  mitigate  or  otlierwise  reduce  tlie 
plaintiff*B  damages,  if  they  are  set  forth  in  the  answer,  either 
with  or  without  one  or  more  defences  to  the  entire  cause  of 
action.  A  defendant,  in  default  for  want  of  an  answer,  may, 
upon  a  reference  or  inquiry  to  ascertain  the  amount  of  the  plain* 
tiflf's  damages,  prove  facts  of  that  description. 

/R37.   [Ani*d»   1870.]    Frlvolons  pleadlnersi  Ikouv  dispose*! 

If  a  demurrer,  answer  or  reply  is  frivolous,  the  party  preju- 
diced thereby,  upon  a  previous  notice  to  the  adverse  party,  of 
not  less  than  five  days,  may  apply  to  the  court  or  to  a  judge  of 
the  court  for  judgment  thereupon,  and  judgment  may  be  giren 
accordingly.  If  the  application  is  denied,  an  appeal  cannot  be 
taken  from  the  determination,  and  the  denial  of  the  application 
does  not  prejudice  any  of  the  subsequent  proceedings  of  either 
party.  Costs,  as  upon  a  motion,  may  be  awarded  upon  an  appli- 
cation pursuant  to  this  section. 

Co.    Proc,    §   247.     See   }   547. 

S  538.  Sham  defence*  to  be  stricken  oat. 

A  sham  answer  or  a  sham  defence  may  be  stricken  out  by  the 
court,  upon  motion,  and  upon  such  terms  as  the  court  deems 
just. 

Id.,  S  152.  am*d. 

S  530.  Material  variances;  lio^r  provided  for. 

A  variance,  between  an  allegation  in  a  pleading  and  the  proof, 
is  not  material,  unless  it  has  actually  misled  the  adverse  party, 
to  his  prejudice,  in  maintaining  his  action  or  defence,  upon  the 
merits.  If  a  party  insists  that  he  has  been  misled,  that  fact, 
and  the  particulars  in  which  he  has  been  misled,  must  be  proved 
to  the  satisfaction  of  the  court.  Thereupon  the  court  may,  in 
its  discretion,  order  the  pleading  to  be  amended,  upon  such  terms 
as  it  deems  just. 
Id.,  S  ICO. 

§  540.  Imntaterlal  variances;  boYV  provided  for. 

Where  the  variance  is  not  material,  as  prescribed  in  the  last 
section,  the  court  may  direct  the  fact  to  be  found  according  to 
the  evidence,  or  may  order  an  immediate  amendment,  without 
costs. 
Id.,  9  170. 

f  541.  What  to  be  deented  a  failare  of  proof. 

Where,  however,  the  allegation  to  which  the  proof  is  directed, 
is  unproved,  not  in  some  particular  or  particulars  only,  but  in 
its  entire  scope  and  meaning,  it  is  not  a  case  of  yariance,  within 
the  last  two  sections,  but  a  failure  of  proof. 

Id.,  §  171. 

9  542.  [Am'd,  1897.]    Amendments  of  ooiurse. 

Within  twenty  days  after  a  pleading,  or  the  answer,  demurrer 
or  r*'piy  thereto,  is  served,  or  at  any  time  before  the  period  for 
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ans-wering  it  expires,  the  pleading  may  be  once  amended  bj  the 
party,  of  course,  without  costs  and  without  prejudice  to  the  pro- 
ceedings already  had.  But  if  it  is  made  to  appear  to  the  court 
that  the  pleading  was  amended  for  the  purpose  of  delay,  and  that 
the  adverse  party  will  thereby  lose  the  benefit  of  a  term,  for 
which  the  cause  is  or  may  be  noticed,  the  amended  pleading  may 
be  stricken  out,  or  the  pleading  may  be  restored  to  its  original  . 
form,  and  soch  terms  imposed  as  the  court  deems  just. 
Co.  Proc,  part  of  S  172,  remodelled;  L.  1897,  cb.  470.     la  effect  Sept.  1, 

t  54S.  Amended  pleading  to  be  serred;  aasiver  thereto. 

Where  a  pleading  is  amended,  as  prescribed  in  the  last  section, 
a  copy  thereof  must  be  served  upon  the  attorney  for  the  adverse 
party.  A  failure  to  demur  to,  or  answer  the  amended  pleading, 
within  twenty  days  thereafter,  has  the  same  effect  as  a  like 
failure  to  demur  to,  or  answer  the  original  pleading. 
Id.,  part  of  f  172,  and  of  S  146. 

f  544.  [Aia'd,  1877.]    Svpplemental  pleadflnys. 

Upon  the  application  of  either  party,  the  court  may,  and,  in 
a  proper  case,  must,  upon  such  terms  as  are  just,  permit  him  to 
make  a  supplemental  complaint,  answer  or  reply,  alleging  mate- 
rial facts  which  occurred  after  his  former  pleading,  or  of  which 
he  was  ignorant  when  it  was  made;  including  the  judgment  or 
decree  of  a  competent  court,  rendered  after  the  commencement 
of  the  action,  determining  the  matters  in  controversy,  or  a 
part  thereof.  The  party  may  apply  for  leave  to  make  a  supple- 
mental pleading,  either  in  addition  to,  or  in  place  of,  the 
former  pleading.  In  the  former  event,  if  the  application  is 
granted,  a  provisional  remedy,  or  other  proceeding  already  taken 
in  the  action,  is  not  affected  by  the  supplemental  pleading;  but 
the  right  of  the  adverse  party  to  have  it  vacated  or  set  aside, 
depends  upon  the  cases  presented  by  the  original  and  supplemental 
pl«idings. 
Id.«  I  177,  ain*d. 

I  B4S.  [Am*d,  1877.]    Motion  to  strike  ont  Irrelevant,  etc., 
■Uitter. 

Irrelevant,  redundant,  or  scandalous  matter,  contained  in  a 
pleading,  may  be  stricken  out,  upon  the  motion  of  a  person 
aggrieved  thereby.  Where  scandalous  matter  is  thus  stricken 
out,  the  attorney  whose  name  is  subscribed  to  the  pleading  may 
be  directed  to  pay  the  costs  of  the  motion,  and  his  failure  to 
pay  them  may  be  punished  as  a  contempt  of  the  court. 
Id.,  I  160,  am*d.    See  Bale  22. 

f  640.   [An&'d,  1877.]    Indefinite  or  nncertain  allegratlons. 

Where  one  or  more  denials  or  allegations,  contained  in  a  plead- 
ing,  are  so  indefinite  or  uncertain  that  the  precise  meaning  or 
appffcation  thereof  is  not  apparent,  the  court  may  require  tl^ 
pleading  to  be  made  definite  and  certain^  by  amendment. 
Id.,  part  of  f  160,  am'd.     See  Rale  22. 

I   &47.    [Added,   1908.1  Motionn  for  Jndffnient  upon  plead- 


If  either  party  is  entitled  tr>  judjniH»iit  upon  the  plpadin.Ers.  the 
court  may  u{>on  motion  nt  any  tinio  nft<T  i-sKue  joined  ffiv(>  jud^- 
mont  acfH»rdingly. 

Added.   I-.   1»)8,  ch.   ICC.     In  effort   Rnit.   1.    llViR. 
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CHAPTER  VII. 
General  Provisional  Remedies  in  an  Action, 

TITLE       I. —  Arrest.   Ponding  the  Action,  and  Proceedings  Therenpon. 
TITLE     II. —  Injunction. 
TITLE   III. —  Attachment  of  Property. 

TITLE    IV. —  Other     Provifiiloual   BemedieB;     General   and    Ml^cellaneocui  Pro- 
visions. 

TITLE  I. 

Arrestf  pending  the  action,  and  proceedinjs  thereupon. 

Article  1.  CasoK  whero  an  order  of  arrest  may  be  granted,  and  persons  liable 

to  arroHt. 
2.  Grantlnjr.  execiitluR.   niul  vacating  or  uuxilfying  the  order  of  arrest. 
•3.  Discharging  tho  dcfendtint  n|xm  ball  or  depoi^it ;  justification  of  tbe 

bail   and   di!«p(iHition   of    tho   deixwit. 
4.  Charging  and  disc-harglng  bail. 

ARTICLE    FIRST.* 

Cases   where  an  order  of  arrcH   may  he  granted,  and  persona 

liable    to  arrest. 

Sec.'  548.  No  person   to  be  arreste*!    In   ciril   procee<llng»,   wlthont  a   statutory 
provision.    No   exoat   nboliRhe<l. 

549.  When   the  right  to  arrest  dop<Mi«ls  uik»u   the  nature  of  the  action. 

550.  When  the  right  to  arrost  dopends  partly  uixm  extrinsic  facts. 

551.  Order,    wlien    and    where    grante<l;    when    of    right,    and    when    dis- 

cretionary. 

552.  P'on^igu   Judgment  not  to  affect  right   to  arrest. 

553.  Women   not   to   be  arrestetl.    cxrept.    etc. 

554.  Idiot.    Innatic.    or    infant    under    fourteen,    if    arrested,    to    be    dis- 

chargotl. 

555.  PerKon   suotl  in   a  representative  capacity,   not   to  be  arrested. 

§  B48.  [Repealed  ])y  L.  10()9,  ch.  14.  See  Consolidated  Laws, 
tit.  Civil  Rights  Law,  §  23.1 

I  549.  [AmNI,  1877  and  1880.]  -When  tlie  rlfflit  to  arrest 
dependii  upon  the  nature  of  tlie  action. 

A  defendant  may  be  arrested  in  an  action,  as  prescribed  in 
tliis  title,  where  the  action  is  brought  for  either  of  the  following 
causes: 

1.  To  recover  a  fine  or  penalty. 

2.  To  recover  damages  for  a  personal  injury;  an  injury  to 
property,  including  the  wrongful  taking,  detention  or  conversion 
of  personal  i)roperty;  breach  of  a  promise  to  marry;  misconduct 
or  neglect  in  office,  or  in  a  professional  employment;  fraud;  or 
deceit,  or  to  recover  a  chattel  where  it  is  alleged  in  the  complaint 
that  the  chattel  or  a  part  thereof  has  been  concealed,  removed 
or  disposed  of  so  that  it  cannot  be  found  or  taken  by  the  sheriff 
and  with  intent  that  it  should  not  be  so  found  or  taken,  or  to 
deprive   the  plaintiff   of   the   benefit    thereof;   or  to  recover  for 

•  See  Laws  l.HRO,  cU.  C72. 
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money  rfceived,  or  to  recover  property  or  damages  for  the  con- 
version or  mbnpplication  of  property  where  it  is  alleged  in  the 
complaint  that  the  money  was  received  or  the  property  was  eoi- 
l>pz7.Ie<i  or  fraudulently  misapplied  hy  a  public  officer  or  by  an 
attorney,  solicitor  or  counselor,  or  by  an  officer  or  agent  of  a 
coriK>ration  or  banking  association  in  the  course  of  his  employ- 
ment, or  by  a  factor,  agent,  broker,  or  other  person  in  a  fiduciary 
capacity.  Where  such  allegation  is  made,  the  plaintiff  cannot 
recover  unless  he  proves  the- same  on  the  trial  of  the  action;  and 
a  judgment  for  the  defendant  is  not  a  bar  to  the  new  action  to 
recover  the  money  or  chattel. 

3.  To  recover  money,  fnnds,  credits,  or  property,  held  or 
owned  by  the  State,  or  held,  or  owned,  officially  or  otherwise, 
for  or  in  behalf  of  a  public  or  governmental  interest,  by  a 
municipal  cr  other  public  corporation,  board,  officer,  custodian 
agency,  or  agent,  of  the  State  or  of  a  city,  county,  town,  villaire, 
or  other  division,  subdivision,  department,  or  portion  of  the 
State,  which  the  defendant  has,  without  right,  obtained,  received, 
converted,  or  disposed  of,  or  to  recover  damages  for  so  obtaining, 
receiving',  paying,   converting,  or  disiK>sing  of  the  same. 

A,  [Added,  1870;  am*d,  1S80.]  In  an  action  upon  contract. 
express  or  implied,  other  than  a  promise  to  marry,  where  it  is 
alleged  in  the  complaint  that  the  defendant  was  guilty  of  a 
fraud  i  .  contracting  or  incurring  the  liability,  or  that  he  has 
since  the  making  of  the  contract,  or  in  contemplation  of  making 
of  the  Fame,  removed  cr  disposed  of  his  property  with  intent 
to  defraud  his  creditois,  rr  is  about  to  remove  or  dispose  of  the 
same  with  like  intent;  but  where  such  allegation  is  made,  the 
plaintiff  cannot  recover  unless  he  proves  the  fraud  on  the  trial 
of  the  action;  and  a  judgment  for  the  defendant  Ij  not  a  bar 
to  :•  new  action  to  recover  upon  the  contract  only. 
Co.  Proc..  {  170,  ain*d;  L.  1886,  cb.  672. 

§  5SO.  [Aiii*d,  1877  and  1880.]  When  tlie  rlfflit  to  arrest 
dependN  partly  npon   extrinsic  facts. 

A  defendant  may  also  be  arrested  in  an  action  wherein  the 
judgment  demanded  requires  the  performance  of  an  act,  the 
n^irlect  or  refusal  to  perform  which  would  be  punishable  by  the 
court  as  a  contempt,  where  the  defendant  is  not  a  resident  of 
the  State,  or,  being  a  resident,  is  about  to  depart  therefrom, 
by  reason  of  which  non-residence  or  departure  there  is  danger 
that  n  judgment  or  an  order  requiring  the  performance  of  the 
art  will  be  rendered  ineffectual. 

SolHtitote  for  part  of  |  179,  Ck>.  Pioc.;  L.  1886,  cb.  672. 

S  551.  CAm*d,  1S77  and  1886.]  Order  when  and  wliere 
srranted;  -when  of  rtsht,  and  -when  dlseretlonarj*. 

I.X  a  case  specified  in  the  last  section,  the  order  of  arrest  cjin 
lie  granted  only  by  the  court,  is  always  in  its  discretion,  and 
may  l»e  granted  or  served,  either  before  or  after  final  judgment, 
unlcFH  an  appeal  from  the  judgment  is  pending,  upon  whicli 
Bccurity  has  been  given,  sufficient  to  stay  the  execution  thereof. 
lu  either  of  the  cases  specified  in  section  five  hundred  and 
forty-nine,  the  order  cannot  be  served  after  final  judgment: 
but  it  may  be  granted,  where  a  proper  case  therefor  is  presented, 
at  any  time  before  final  judgment. 

Lu  1886.  ch.  672. 

f  B52.    F»ref|Brn  Jndtrment  not  to  affeet  risht  to  arrest. 

The  recovery  of  jndment  in  a  court,  not  of  the  State,  for  the 
same  cause  of  action;  or,  where  the  action  is  founded  upon  fraud 

118 


^§  568^5  ARREST  AKD  BAIL.  c.  7,  t.  1 ,  a.  1 

or  deceit,  for  the  price  or  ralue  of  the  property  obtained  thereby; 
does  not  affect  the  right  of  the  plaintiff  to  arrest  the  defendant^ 
as  prescribed  in  this  title* 

§  %fi^  [Aitt'd,  1877.]  IVoman  not  to  be  arrested,  except, 
eto. 

A  woman  cannot  be  arrested,  as  prescribed  in  this  titio, 
except  in  a  case  where  the  order  can  be  granted  only  by  the 
conrt;  or  where  it  appears,  that  the  action  la  t<-  recover  damages 
for  a  wilful  injury  to  person,  character,  or  property. 

Last  sentence  of  Go.  Proc.,  fi  179. 

§  564.  [Aiu'd,  1877*]  Idiot,  Innatfle,  or  Infant  under  fonr« 
teen.  If  arrented,  to  be  dlaehargred. 

A  lunatic,  an  idiot,  or  an  infant  under  the  age  of  fourteen 
years,  if  arrested,  may  be  discharged  from  arrest,  as  a  privi- 
leged person,  in  the  discretion  of  the  court.  The  application 
for  his  discharge  may  be  made,  in  his  behalf,  by  a  relative,  or 
by  any  other  person  whom  the  court  or  judge  permits  to  repre- 
sent him,  for  the  purpose. 

$  555.  Person  sued  In  a  reprenentative  eapacitr»  not  to 
be  arrested. 

A  person  prosecuted  in  a  representative  capacity,  as  heir, 
executor,  administrator,  legatee,  devisee,  next  of  Isin,  assignee, 
or  trustee,  cannot  be  arrested,  as  prescribed  in  this  title,  except 
for  his  personal  act. 

Modelled  apwi  2  R.  S.  84S,  8  0  (2  Edm.  360). 
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ARTlCIifi   SKCOXD. 

€hnaniing,  executing,  and  vacating  or  modifying  the  wder  of 

arrest. 

666.  Order  required  for  arrest;  bow  granted. 
5B7.  Proof   necessary  to  procure   order. 

•6ft.  Wbea  order  may  be  granted;  eflkH*t  of  complaliit  sobteqiieBfly  mado. 
BCMk  Scoarfty,   apoo  order  of  arrest  made  by  a  Judge. 
beo.  Id.;  opoD  order  of  arrest  granted  by  the  court. 
681.  Gontenta  of  the  order;  to  whom  directed;  wben  to  be  executed. 
S6S.  Oopl*  J  of  papers  to  be  deUrered  to  defendant;  originals  to  be  Hied. 
088.  An.*fit;  bow  made. 
664.  General  proriakm  as  to  privilege  from  arreat;  discharge  of  prlrlleged 

person. 
6ffif.  PflTll^e  of  ofAcetv  of  courts. 
086.  Defendant  arrested  to  have  twenty  days  to  answer. 

667.  When  appUeatloa  to  be  made  to  THcate  order  of  arrest,  etc. 

668.  Ho  .'  and  to  whom  application  must  be  made;  opposing  It  by  new 
pr  x»f  B. 

&28-671.   [Hepeal.d.l 

872L  Siq;>ersedeas,  unless  defendant  I*  charged  fn  etectttlon,  etc. 

i    56e.     [Am'd,    tS77.J      Ordev    reqirived    foi*    «rr«»t)    ll«W 


An  order  for  the  arrest  of  the  defendant,  except  as  otherwise 

8re«cribed  in  section  five  hundred  and  fifty-one  of  this  act,  must 
e  ebtained  from  a  judge  of  the  court  in  which  the  action  is 
broujrht,  or  from  any  county  judge. 
0».  Proe..  •  ISO.    See  fi|  606,088  sBd  1940,  post. 

I  SOT.    [Aaa*d,  187&.}     Proof  necessary  to  procnre  order. 

TUe  order  may  be  granted,  in  a  case  specified  in  section  five 
hundred  and  forty-nine  of  this  act,  where  it  appears  by  the 
affidavit  of  the  plaintiff  or  any  other  person,  that  a  sufficient 
cause  of  action  exists  against  the  defendant,  as  prescribed  in 
that  section.  It  may  be  granted,  in  a  cnse  specified  in  section 
five  hundred  and  fifty  of  this  act,  upon  the  like  proof  that  a 
sufficient  cause  of  action  exists  against  the  defendant,  as  pre- 
scribed in  that  section,  and  of  the  other  matters,  extrinsic  to 
the  cause  of  action,  specified  in  that  section.  The  aflSdavit 
may  also  contain  any  statement,  tending  to  determine  the 
amount  of  bail  to  be  required. 

Id.,   8   181,   with  modifications. 

I  668.  [Am'd,  1870)  ISSe.]  TTlieii  order  may  be  Arrantedi 
cfCect    of  coiuplalnt   snbse^nently   made. 

Subject  to  the  provisions  of  the  larj  preceding  section,  the 
order  may  be  granted  at  any  time,  after  the  commencement  of 
the  action.  It  may  also  be  granted  to  accompany  the  sum- 
mons, but  at  any  time  after  the  filing  or  service  of  the  com- 
plaiBt,  the  order  of  arrest  must  be  vacated  on  motion,  1/  the 
complaint  fails  to  set  forth  a  snfficicnt  cause  of  action,  as  re> 
quixvd  by  section  five  hundred  and  forty-nine  of  this  act,  but 
where  the  order  is  applied  for  after  the  filing  or  service  of  the 
complaint,  the  court  before  granting  the  snmo  may  without 
notice  direct  the  service  of  an  amended  complaint  so  as  to 
conform  to  the  allegations  required  in  subdivisions  two  and  four 
of  section  five  hundred  and  forty-nine  of  this  act 
Id.,  f  183;  L.  1880,  cb.  672. 
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I    058.     [AiBi*d,     1878.]       Secnrlty,    upon     order    or     Arrest 
made  by  Jnd«e« 

Except  where  the  action  is  brought  for  a  cause  specified  io 
subdivision  third  of  section  fire  hundred  and  forty-nine  of  this 
act,  or  in  a  case  where  it  is  specially  prescribed  by  law  that 
security  may  be  dispensed  with,  or  the  security  to  be  given  is 
specially  regulated  by  law,  the  judge,  before  he  grants  the  order, 
must  require  a  written  undertaking  on  the  part  of  the  plaintiff, 
with  two  sufficient  sureties,  to  the  effect  that,  if  the  defendant 
recovers  judgment,  or  if  it  is  finally  decided  that  the  plaintiff  was 
not  entitled  to  the  order  of  arrest,  the  ilaintiff  will  pay  all 
costs  which  may  be  awarded  to  the  defendant,  and  all  damages 
which  he  may  sustain  by  reason  of  the  arrest,  not  exceeding 
the  sum  specified  in  the  undertaking,  which  must  be  at  least 
equal  to  one-tenth  of  the  amount  of  bail  required  by  the  order, 
and  not  less  than  two  hundred  and  fifty  dollars. 

Go.  Proc.,  part  of  |   182. 

§  600.    Id.)  upon  order  of  arrest  granted  by  tbe  court. 

Where  the  order  can  be  granted  only  by  the  court,  an  under- 
taking on  the  part  of  the  plaintiff  may  be  dispensed  with.    If  it 
is  required,  its  form,  and  the  security  to  be  given  thereapoD, 
must  be  such  as  the  court  prescribes. 
Govers  case  of  a  ne  exeat. 

§  661.  [Am'dy  1S77.]  Contents  of  the  order)  to  whona 
directed)   when  to   be   execnted. 

The  order  must  be  subscribed  by  the  plaintiff's  attorney,  and, 
except  where  it  is  granted  by  the  court,  by  the  judge.  It  ma^ 
be  directed,  either  to  the  sheriff  of  a  particular  county,  or,  gen- 
erally, to  the  sheriff  of  any  county.  It  must  require  the  sheriff 
forthwith  to  arrest  the  defendant,  if  he  is  found  within  bis 
county;  to  hold  him  to  bail  iu  a  specified  sum;  and  to  return  the 
order,  with  his  proceedings  thereunder,  as  prescribed  by  law. 
The  plaintiff's  attorney  may,  at  his  option,  oy  an  indorsement 
upon  the  order,  or,  where  it  was  granted  by  the  court,  upon  the 
copy  thereof,  delivered  to  the  sheriff,  fix  a  time  within  which 
the  defendant  must  be  arrested.  In  that  case,  he  cannot  be  ar^ 
rested  afterwards,  under  the  same  order. 
Co.   Proc..  part  of  S  188,   am'd.  See  f  690.    See  also  Rale  18. 

S  602.  [Ani*d,  1878.]  Copies  of  papers  to  be  delivered  to 
defendant)  originals  to  be   filed. 

The  order  of  arrest,  or,  where  it  wtis  gi  anted  by  the  court,  a 
certified  copy  thereof,  subscribed  by  the  phaintiff*s  attorney;  and, 
in  either  case,  the  papers  upon  which  iho  order  was  granted,  with 
the  nndortakiiip,  if  any;  :  lust  he  delivered  to  the  sheriff,  who, 
upon  nrrestin;?  the  defendant,  must  deliver  to  him  a  copy  thereof. 
The  papt^rs,  upon  which  the  order  was  rrranted,  with  the  under- 
taking, if  my,  must  be  filed,  with  the  order  of  arrest,  or  a  certi- 
fied copy  thereof,  at  the  time  prescribed  for  filing  the  same,  in  see 
tlon  five  hundred  and  ninety  of  this  act. 

Id.,     fi  184.    am'd   by   tbe   addition  of   tbe   laat   eentaMe.    See  |  690.    ••• 
also  Rule  4. 

1  663.    Arrest;  botv  niaclo. 

The  sheriff  must  excuto  the  order  by  arresting  the  defendant. 
If  he  is  found  within  his  county,  and  keeping:  nim  in  custody, 
until  discharged  by  law. 

Id.,  flnt  clause  of  {   185. 
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f  5^4.  [Am'dy  1896.1  General  provision  an  to  prlvlleire 
from   arrest;  discharge  of  privileged  person. 

This  title  does  not  abridge  or  affect  a  privilege  from  arrest 
^ven  by  law,  or  a  right  of  action  for  a  breach  thereof.  A  privi- 
leged person  is  entitled  to  be  discharged  from  arrest,  where 
other  provision  is  not  made  therefor  by  law,  by  the  court,  or  a 
jadge  thereof;  or  by  the  countj  judge  of  a  county  where  the 
arrest  was  made.  The  order  must  be  made,  upon  proof,  by  affi- 
davit, of  the  facts  entitling  the  applicant  to  the  discharge:  and 
the  arrest  and  discharge  are  not  a  bar  to  a  new  arrest,  after  the 
privilege  has  ceased.  The  court  or  judge  may  make  the  order 
without  notice,  or  may  require  notice  to  be  given  to  the  sheriff, 
or  to  the  plaintiff,  or  to  both. 

U    1895.   ch.  94G. 

f  5«R.  [Repealed  by  L.  1909,  ch.  14.  See  Consolidated  Laws, 
tit.  Civil.  Rights  Law.  §  24.] 

f  SOC{.   Defendant  arrested   to   have   tfventy  days  to  an- 


Except  where  an  order  of  arrest  can  be  granted  only  by  the 
court,  a  defendant,  arrested  before  answer,  has  twenty  days, 
after  the  arrest,  in  which  to  answer  the  complaint;  and  judgment 
must  be  stayed  accordingly. 

Snbstltnted  for  part  of  Co.  Proc.,   |  1S3. 

f  6«7.  [Am'd,  1877.1  IVhen  appUcsation  to  be  made  to 
vacate  order  of  arrest,  etc. 

Except  where  an  order  of  arrest  can  be  granted  only  by  the 
r-ourt,  a  defendant,  arrested  as  prescribed  in  this  title,  may,  at 
any  time  before  final  judgment,  or,  if  he  was  arrested  within 
twenty  days  before  final  judgment,  at  any  time  within  twenty 
days  after  the  arrest,  apply  to  vacate  the  order  of  arrest;  or  to 
reduce  the  amount  of  bail;  or  to  increase  the  security  given  by 
the  plaintiff;  or  for  one  or  more  of  those  forms  of  relief,  to- 
gether, or  in  the  alternative.  In  a  case  where  the  order  of  arrest 
can  be  granted  only  by  the  court,  a  like  application  may  be 
made,  at  any  time  within  twenty  days  after  the  arrest;  and  an 
application  to  increase  the  security  given  by  the  plaintiff,  may  be 
made  at  any  time  before  final  judgment. 

Id. 

i   B6S.    rAni*d,  1877.1   Hoiv  and  to  ivboni  application  n&QHt~ 
kde;  opposing  It  by  ne^v  proofs. 


An  application,  specified  in  the  last  section,  may  be  founded 
only  upon  the  papers  upon  which  the  order  was  granted;  in 
which  case,  it  must  be  made  to  the  court,  or,  if  the  order  was 
granted  by  a  judge  out  of  court,  to  the  same  judge,  in  court  or 
out  of  court,  and  with  or  without  notice,  as  he  deems  proper; 
and  the  application  must  be  heard  upon  those  papers  only.  Or 
it  may  be  founded  upon  proof,  by  affidavit,  on  the  part  of  the 
defendant;  in  which  case,  it  must  be  made  to  the  court,  or,  if  the 
order  was  granted  by  a  judge  out  of  court,  to  any  judge  of 
the  court,  upon  notice,  and  it  may  be  opposed  by  new  proof. 
by  affidavit,  on  the  part  of  the  plRintiff,  tending  to  sustain  any 
ground  of  arrest  recited  in  the  order,  and  no  other,  unless  the 
defendant  relies  upon  a  discharge  in  bankruptcy,  or  upon  a  dis- 
charge or  exoneration,  granted  in  insolvent  proceedings;  in  which 
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case,   the  phiintiff  may  show  any  matter  iu  avoidauce  thereof, 
which  he  might  show  upon  the  trial. 

Substitute  for  Co.   Proc..   f  206. 
I  5«».    [Repealed,  1877.] 
S  570.    [Kepealed,  1877.] 
I  5T1.    [Repealed,  1877.] 

I  5T2.  [Ain*cl,  1877,  1K82  and  1886.]  Supersedeas,  aaless 
defendant  in   ehariered  in  execution,  etc. 

Except  in  a  case  where  an  order  of  arrest  can  be  granted  only 
by  the  court  if  the  plaintiff  uureaBunubly  delay  the  trial  of  the 
action  or  neglects  to  enter  judgment  therein  within  ten  days 
after  it  ia  in  his  power  to  do  so,  or  nenlect^  to  issue  execution 
against  the  person  of  the  defendant  within  ten  days  after  the 
return  of  the  execution  against  the  property,  and  in  any  €»vent 
neglects  to  issue  the  same  within  three  months  after  the  entry 
of  the  judgment,  or  whenever  it  shall  appear  to  the  satisfaction 
of  the  court  that  the  plaintiff  in  an  action,  or  a  judgment  cred- 
itor in  a  judguient,  delays  the  enforcement  of  his  remedies 
therein  by  collusion,  or  for  the  purpose  of  allowing  the  debtor 
to  remain^  in  prison  umlor  the  mandate  in  any  other  action,  be- 
fore the  issuing  of  the  mandate  in  favor  of  such  creditor,  so 
as  to  produce  a  continued  and  extended  imprisonment  by  virtue 
of  the  separate  mandates  in  the  different  actions,  the  defendant 
must  upon  his  application,  made  upon  notice  to  the  plaintiff,  be 
discharged  from  custody  if  he  has  already  been  taken  under  the 
mandate  against  him  in  such  action;  or  if  he  has  not  yet  been 
imprisoned  therein,  be  relieved  from  imprisonment  by  virtue  of 
such  mandate,  by  the  court  in  which  the  action  was  commenced, 
unless  reasonable  cause  is  shown  why  the  application  should  not 
be  granted.  A  defendant  discharged  as  prescribed  in  this  section 
shall  not  be  arrested  upon  an  execution  issued  upon  the  judgment 
in  the  action. 

Co.  Proc.,  part  of  f  288,  am'd;  L.  1886.  ch.  072, 
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ARTICI^ES  THIRD. 

Dischatying  the  defendant  upon  hail  or  depont;  jtutifioaiion  of 

the  bail  and  dittpoeitian  of  the  deposit. 

See.  STB.  BcfeodADt  to  b^  dii«liaT>ged  on  iMill  •?  deposit. 

674.  When  defendsot  may  elect  to  give  bail,  etc.,  or  bond  for  Ubertle*. 

675.  Codertaklng  of  the   ball;   what  to  contain. 

576.  Kxflmlnation  of  persons  offered  as  batl. 

577.  PHlxiir*  etc.,  of  papers;  plaintlCT's  acceptance  or  rejection  of  balL 
8TX.  Notice  of  iariadlctlon;   new   aodertaklus,    It  utiiei-   ball  la  given. 
678.  Quallflcationa  of  ball. 

680.  Justification   of  ball. 
fiSl.  Allovrnnce  of  bnll. 

682.  Deposit  of  money   with  sheriff. 

683.  Payment  of  deposit  Into  coort  by  sheriff. 

684.  Suo}«iitutlug    l»H)l    lur    uopoHic. 
\,  "Bow  deposit  disposed  of. 
L  l^'hen  deposit  to  be  paid  to  a  third  perano. 
r.  BiMHff.  when  liable  to  ball;  his  disehaMS  from  liability. 

_ .  I,  Proceedings  on  Judgment  against  sbwlfl. 

688.  Ball  liable  to  sheriff. 

680.  Filing  papers  If  ball  not  given. 

I  5T3.    Defendant  to  be  dlivcliargred  on  ball  or  deposit. 

The  defendant,  at  any  time  before  he  is  in  contempt,  where 
the  order  can  be  granted  only  by  the  court,  or,  in  any  other  case, 
at  any  time  before  execution  against  his  person,  must  be  dis- 
charged from  arrest,  either  upon  giving  bail,  or  upon  depositing 
the  sum  specified  in  the  order  of  arrest.  The  defendant  may 
give  bail,  or  make  the  deposit,  immediately  upon  his  arrest,  at 
any  hour  of  the  day  or  night;  and  he  must  have  reasonable  op- 
portunity to  see*  for  and  to  procure  bail,  before  being  committed 
to  jail. 
Go.  Proc.,   i  186.  am*d.    See  post,  ft  1700. 

I  074.  "When  defendant  mar  elect  to  arlve  ball,  etc.,  or 
bond    for    llbertten. 

Where  the  defendant  is  actually  confined  in  the  jail,  by  vir- 
tne  of  an  order  of  arrest,  and  final  or  interlocutory  judgment  has 
been  rendered  against  him  in  the  action,  but  au  execution  against 
his  person  haa  not  been  issued,  he  may  elect,  either  to  give  a  bond 
for  the  liberties  of  the  jail,  or  to  give  bail  or  make  a  deposit,  as 
prescribed  in  this  article. 

I  575.    Undertaking  of  the  ball;  Kvhat  to  contain. 

The  defendant  may  give  bail,  by  delivering  to  the  sheriff  a 
written  undertaking,  in  the  sum  s])ecified  in  the  order  of  arrest, 
executed  by  two  or  more  sufficient  bail,  stfitiiig  their  places  of 
residence  and  occupations,  to  the  following  effect: 

1,  If  the  order  of  arrest  could  be  granted  only  by  the  court, 
that  the  defendant  will  obey  the  direction  of**  court,  or  of  an 
appellate  court,  contained  in  an  order  or  a  judgment,  requiring 
him  to  perform  the  act  specified  in  the  order:  or,  in  default  of 
his  so  doing,  that  he  will,  at  all  times,  render  himself  nmenable 
to  proceedings  to  punish  him  for  the  omission. 

2.  If  the  action  is  to  recover  a  chattel,  that  (he  defendnnt  will 
deliver  it  to  the  plaintiff,  if  delivery  thereof  is  adjudged  in  the 
action^  and  will  pay  any  sum  reeovere<l  against  him  in  tne  action. 

*  Error  In  engroaslng  for  "  seek." 
'**  Won!  -'  tlie  *'  omitted  bj  error  In  engrosalngr 
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3.  In  any  other  case,  that  the  defendant  will,  at  all  times, 
render  himself  amenable  to  any  mandate,  which  may  be  IsBued 
to  enforce  a  final  judgment  against  him  in  the  action. 

Substitute  for  Go.  Proc,  |  187. 

f  576.  [Am'd,  1870.]  Kxamlnatlon  of  persoas  olTer^tf  •« 
ball. 

It  is  not  necessary  that  the  undertaking?  should  be  apt»r«««v^ 
or  accompanied  with  an  aflBdavit  of  justification  of  the  balL  Hot 
the  officer,  taking:  the  acknowledgment  of  the  undertaking,  mo^t, 
if  the  sheriff  so  requires,  examine  under  oath,  to  a  reasonable 
extent,  the  persons  offering  to  become  bail,  concerning  their  prop- 
erty and  their  circumstances.  The  examination  must  be  reduced 
to  writing,  subscribed  by  the  bail,  and  attached  to  the  under* 
takinsr 

From  2  R.  S.  380,  |  20  (2  Edm.  896). 

f  577.  rAm*cl,  1870.1  Flllnar*  etc.,  of  papers;  plaintiff's 
acceptance  or  rejection  of  ball. 

Within  three  days  after  bail  is  given,  the  sheriff  must  deliver  to 
the  plaintiff's  attorrtey  copies,  certified  by  him,  of  the  order  of  ar- 
rest, return  and  undertaking.  The  plaintiff's  attorney,  within  ten 
days  thereafter,  must  serve  upon  the  sheriff  .a  notice  that  he 
does  not  accept  the  bail:  otherwii^  he  is  deemed  to  have  accepted 
them,  and  the  sheriff  is  exonerated  from  liability. 
Co.  Proc.,  f  192,  am'd. 

}  578.  Notice  of  Jnstlflcatloni  new  nndertaklnflTt  If  otlier 
ball  la  given. 

Within  ten  days  after  the  receipt  of  the  notice,  the  sheriff  or 
the  defendant  may  serve  upon  the  plaintiff's  attorney,  notice  of 
the  justification  of  the  same  or  other  bail,  specifying  the  place 
of  residence  and  occupation  of  each  of  the  latter,  before  a  judge 
of  the  court,  or  a  county  judge,  at  a  specified  time  and  place:  the 
time  to  be  not  less  than  five  nor  more  than  ten  days  thereafter, 
and  the  place  to  be  within  the  county  where  one  of  the  bail  re- 
sides, or  where  the  defendant  was  arrested.  If  other  bail  are 
given,  a  new  undertaking  must  be  executed,  as  prescribed  in  sec- 
tion 575  of  this  act. 
Id.,  f  193,  am'd. 

I  570.    <ln all flcat Ions  of  ball. 

The  qualifications  of  bail  are  as  follows: 

1.  Each  of  them  must  be  a  resident  of,  and  a  householder  or 
freeholder  within  the  State. 

2.  Each  of  them  must  be  worth  the  sum  specified  In  the  order 
of  arrest,  exrluaive  of  property  exempt  from  execution;  but  the 
ju'lge,  on  justification,  may  allow  more  than  two  bail  to  justify, 
severally,  in  sums  less  than  that  specified  in  the  order,  if  the 
whole  justification  is  equivalent  to  that  of  two  sufficient  bail. 

Id.,  S  194.  am*d. 

f  580.    JoBtlflcatlon  of  ball. 

For  the  purpose  of  justification,  each  of  the  bail  must  attend 
before  the  judge,  at  the  time  and  place  mentioned  in  the  notice, 
and  be  examined  on  oath,  on  the  part  of  the  plaintiff,  touching 
his  suflSciency,  in  such  manner  as  the  judge,  in  his  discretion, 
thinks  proper.  The  judge  may.  in  his  discretion,  adjourn  the 
examination  from  day  to  day,  until  it  is  completed;  but  such  an 
adjournment  must  always  be  to  the  next  judicial  day,  unless  by 
consent  of  parties.  If  required  by  the  plaintiff's  attorney,  the 
examination  must  be  reduced  to  writing,  and  subscribed  by  the 
bail. 
Co.  Proc.,  I  106,  am*d. 
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f  681.    Allo^raaee  of  ball. 

If  the  judge  finds  the  bail  sufflbient,  he  must  annex  the  exami- 
nation  to   the  undertakiniT,  indorse  his  allowance  thereon,  and 
cause  them  to  be  filed  with  the  clerk.    The  sheriff  is  thereupon 
exonerated  from  liability. 
Id..  I  196,  am'd.    See  pott,  |  1706. 

f  S82.  [Am'd,  1004.]     Beo»«lt  of  money  with  Mherlff. 

A  defendant,  or  other  person  arrested  or  attached  on  cWil 
process,  who  is  entitled  to  release  on  bail,  or  to  jail  liberties 
on  giYins  the  undertaking  required  by  section  one  hundred  and 
fifty  of  this  act,  may  instead  of  giying  bail,  or  such  undertak- 
ing, deposit  with  the  sheriff  the  sum  specified  in,  or  endorsed 
upon  such  process,  or  which  might  be  required  in  such  uuder^ 
taking.  The  sheriff  must  thereupon  give  the  prisoner  a  certifi- 
cate of  the  deposit  and  discharge  him  from  custody.  A  deposit 
so  made  in  lieu  of  an  undertaking  for  jail  liberties  must  be 
applied,  under  direction  of  the  court,  in  satisfaction  of  any  judg- 
ment for  escape  of  the  prisoner  from  such  liberties  and  in 
payment  of  any  expense  incurred  in  the  defense  of  an  action 
for  such  escape,  and  thereafter  the  surplus,  if  any,  and  in  case 
there  has  been  no  such  escape,  the  whole,  of  such  deposit  must 
be  refunded  to  the  prisoner  or  his  representative,  and  in  case 
of  a  deposit  in  lieu  of  bail  <y»  attachment  against  the  person, 
it  shall  abide  the  disposition  of  the  court,  or  a  judge  thereof, 
or  a  county  judge. 
Id.,  f  107,  am'd;  L.  1904,  cb.  884.    In  effect  April  26,  1904. 

I  588.  Payment  of  deposit  into  conrt  by  sheriff. 

The  sheriff  must,  within  four  days  after  the  deposit,  pay  it  into 
court.  He  must  take,  from  the  officer  receiving  it,  two  certifi- 
cates of  the  payment,  one  of  which  he  must  deliver  to  the  plain- 
tiff, and  the  other  to  the  defendant.  For  a  default  in  making  the 
payment,  the  ofBcial  bond  of  the  slieriff  may  be  prosecuted,  as  in 
any  other  case  of  delinquency. 
Id.,  i  106. 

I  584.    Snbstitntlnv  ball  for  deposit. 

If  money  is  deposited,  as  prescribed  in  the  last  two  sections, 
bail  may  be  given,  and  may  justify  upon  notice,  at  any  time  be- 
fore the  expiration  of  the  right  to  be  discharged  on  bail.  There- 
upon the  judge,  before  whom  the  justification  is  had,  must  direct, 
in  the  order  of  allowance,  that  the  money  deposited  be  refunded 
to  the  defendant  or  his  representative,  and  it  must  be  refunded 
accordingly. 
Id.,  1 190,  am'd. 

I  585.    How  deposit  disposed  o€. 

If  money  deposited  is  not  refunded,  as  prescribed  in  the  last 
section,  it  is,  in  a  case  where  the  order  of  arrest  could  be  granted 
only  by  the  court,  subject  to  the  direction  of  the  court,  as  justice 
reqaircB.  before  and  after  the  judgment.  In  any  other  case,  if 
it  remains  on  deposit,  when  final  judgment  is  rendered  for  the 
plaintiff,  it  must  be  applied,  under  the  direction  of  the  court,  in 
satisfaction  of  the  judgment,  and  the  surplus,  if  any,  must  be  re- 
funded to  the  defendant,  or  his  representative.  If  the  final  judg- 
ment is  for  the  defendant,  or  the  action  abates  or  is  discontinued, 
the  sum  deposited,  and  remaining  unapplied,  must  be  refunded  t« 
the  defendant  or  his  representative. 
Salwtltote  for  Oo.  Ptoc.,  |  200. 
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f  RS6.    Wlien  flepoalt  to  be  paid  to  a  thtrd  nor^ov. 

At  any  time  before  the  deposit  is  paid  into  court,  the  defendant 
may  deliver  to  the  sheriff  a  written  direction,  to  pay  it  to  a  third 
person,  therein  specified,  in  the  event  that  the  defendant  be- 
comes entitled  to  a  return  thereof;  but  without  expressing  any 
other  contingency.  The  direction  must  be  acknowledged  or 
proved,  and  certified,  in  like  maaner  «ui  a  4e«d  to  he  reeorded; 
and  tbie  sheriff  must  deliver  it  to  the  ofBcer  who  receives  the  de- 
posit, who  must  note  the  substance  thereof,  with  the  entrip«  of 
the  deposit,  in  his  books,  and  upon  the  two  oertifixiates  of  pay- 
ment into  court.  The  money  thus  deposited  is  deemed  the  prop«- 
erty  of  the  third  person,  subject  to  the  plaintiff's  interest  therein, 
and  subject  to  the  rights  of  a  creditor  of  the  defendant,  where 
the  direction  was  given  for  the  purpose  of  hiodenng,  delaying,  or 
defrauding  creditors.  The  money,  or  the  residue  thereof,  must 
be  paid  to  the  third  person,  where,  bj^  the  provisions  of  tne  ?a«t 
two  sections,  it  is  required  to  be  refunded  to  the  defendant,  or  his 
representative. 

S  587.  rAm'd,  1877.1  Sheriff,  wbei^  Uahle  as  l»ail|  bU  dla* 
chnrffe  front  liability. 

If,  after  the  dofondant  is  arrested,  he  escapes  or  is  rescaed,  or 
th'»  bail,  if  any,  given  by  hira,  do  not  justify,  when  they  are  not 
acco^)ted,  or  if  the  sheriff  fails  to  pay  the  deposit  into  court  as 
required  by  section  5S8  of  this  act,  the  sheriff  is  liable  as  ball. 
But  the  sheriff  may,  except  in  an  action  to  recover  a  chattel,  diss- 
chnrge  himself  from  liability,  by  the  giving  and  justification  of 
bail,  as  follows: 

1.  If  the  case  is  one  where  the  order  could  be  granted  only  by 
the  court,  at  any  time  before  the  court  directs  the  performanci 
of  the  act  specified  in  the  order. 

2.  In  any  other  case,  at  any  time  before  an  ezeention  is  issued 
against  the  person  of  the  defendant,  upon  a  judgment  in  the 
action. 

Co.  Proc,  S  201,  am*d. 

§  688.    ProcoedlniqrM  on  Jndflrmeiit  aflralniit  sltertff. 
If  judgment  is  recovered  Against  the  sheriff,  upon  his  liability 
as  bail,  and  an  execution  thereon  is  returned  wholly  or  partly 
UDsatisficAl,  the  official  bond  of  the  sheriff  may  be  prgsecuted,  bm 
in  any  other  case  of  delinquency. 

Id.,  i  202. 

S  580.    Hall  liable  to  sheriff. 

The  bail  taken  upon  the  arrest,  unless  they  justify,  or  other 
bail  are  given  and  justify,  arc  liable  to  the  sheriff  for  all  dam* 
ages,  which  he  sustains  by  reason  of  the  omission. 

Id.,  8  208. 

8  ROO.  rAm*d,  1S79.1    Filing  papcm  if  hall  not  fftrea. 

Within  ten  days  after  the  defendant  is  arrested,  if  he  does 
not  give  bail,  or  if  be  gives  bail,  within  ten  days  after  the  justifi- 
cation of  the  bpil,  the  sheriff  must  file  with  the  clerk  the  order 
of  nrrest,  or,  where  it  was  granted  by  the  court,  the  certified 
copy  thereof  delivered  to  him,  with  his  return  thereupon  in- 
dorsed, the  papers  upon  which  the  order  of  arrest  was  granted, 
and  the  undertaking  given  on  the  part  of  the  plaintiff.  Where 
an  order  of  arrest,  directing  the  arrest  of  two  or  ipore  defend- 
apts,  has  been  executed  as  to  one  or  more,  but  not  as  to  all  of 
them,  the  sheriff  may  file  a  copy  of  the  order  of  arrest,  Instead 

of  the  original. 
See  81  501,  662.     See  also  Rnle  4. 
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ARTICLB  FOL'RTH. 

Charging  and  discharging  halt. 

Sec  601.  Wben  defendant  may  be  aurrendered. 

OOt.  How  surrender  to  be  Ba4e;  ezooeratioo  of  bell  ChesMipoii. 

503.  jBi^  may  arrest  <lefeiidaBt. 

C94.  Voluntary  aurrender;   exoneration  of  bail  thereupon. 

COS.  Btgbts.  etc.,  of  sberlff  ^ho  is  liable  as  ball. 

606.  Ball;  bow  proceeded  ai^alnat. 

SOT.  Certain  exACutioaa  ueeeaaary  before  action  against  bail. 

608.  Duty  of  sberlff  on  auch  executions. 

509.  T>efences  In  action   against  ball. 

000.  Relief  of  ball  where  principal  la  imprisoned  on  criminal  charge. 

601.  Bail  exonerated  by  death,  etc. 

§  5S1.    IVlien  defendant  ju«y  be  niiLrrendered. 

Except  in  an  action  to  r(»cov(*r  u  chattel,  the  bail  may  surrender 
tlie  defendant  in  their  ow;i  exoneration,  or  the  defendant  may 
surrender  himself  in  exoneration  of  the  bail,  before  the*  expira- 
tion of  the  time  to  answer,  in  an  action  against  them.  The  snr- 
rpn<Jer  must  lie  made  to  the  sheriff  of  the  county,  where  the  de- 
fendant was  arrested. 

Go.   Proc.,  S  188,  flift  an4  last  clauaes,  am*d. 

9  599-     How  ■nrrender  ta   be  nwde;  exoiieratl<»B  of  ball 

Where  the  bail  surrender  the  defendant,  the  surrender  must  be 
made  in  the  following  manner: 

1.  They  must  take  the  defendant  to  the  sheriff,  and  require  him, 
in  wrftiog,  to  take  the  defendant  into  his  custody. 

2.  A  certified  copy  of  the  undertaking  of  the  hail  must  be  de- 
livered to  the  sheriff,  who  must  detain  the  defendant  in  his  cus- 
tody thereupon,  as  upon  the  original  mandate,  and  must,  by  a 
«»fftilicate  In  writing,  acknowledge  the  surrender.  Upon  the  ap- 
plication of  the  bail,  made  upon  notice  to  the  plaintifrs  attorney, 
and  upon  production  of  the  sheriffs  certificate  and  a  copy  of  the 
undertaking,  a  judge  of  the  court,  or  the  county  judge  of  the 
cwmtv  where  the  action  is  triable,  may  make  an  order,  directing 
that  the  bail  be  exonerated.  On  filing  the  order  and  the  papers 
need  on  the  application  therefor,  the  bail  are  exonerated  ac- 
cordingly. 

Id.,    part  of   §   188,    am'd. 

S  593.    [Am'd,  ^977.J     Ball  may  arveat  defendant. 

For  the  purpose  of  surrendering  the  defendant,  the  bail,  at  any 
place  or  at  any  time  before  they  are  finally  charged,  may  them- 
selves  arrest  him,  or,  by  a  written  authority.  indorse<l  on  a  cer- 
tified copy  of  the  undertaking,  may  empower  another  person  to 
do  so,  and  one  or  more  of  the  bail  may  thus  arrest  and  surrender 
the  defendant,  although  the  others  do  not  join  with  him  or  them, 
for  that  purpose. 

Id.,  f  188,  am'd. 

f  MNU  'V»laataFy  muwwenAmri  exoneration  of  bail  tbero« 


Where  the  defendant  surrenders  himself  in  exoneration  of  his 
bail,  he  must  pre«ent  himself  to  the  sheriff,  and  require  the  sheriff. 
ia  writinff.  to  take  him  into  custody,  in  exoneration  of  bis  bail. 
The  aheriff  most  detain  him  accordingly,  as  prescribed  in  sub^ 
diTision  second  of  section  592  of  this  act;  and,  if  rcqueited  by  the 
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bail,  at  any  time  after  the  surrender,  the  sheriff  mustt  by  a  cer- 
tificate in  writing,  acknowledge  the  surrender.  An  order  for  ex- 
oneration of  the  bail  may  be  procured,  as  prescribed  in  section 
592  of  this  act 

I  605.  RliTltts,  etc.,  of  aherlll  who  Is  liable  for  bail. 

Where  the  sheriff  is  liable  as  bail,  he  has  all  the  rights  and 
privileges,  and  is  subject  to  all  the  duties  and  liabilities  of  bail; 
and  bail  given  by  him,  in  order  to  discharge  himself  tronn  lia- 
bility, must  be  regarded  as  the  bail  of  the  defendant  in  the  ac- 
tion. But  this  section  does  not  apply  to  an  action  to  recover  a 
chattel:  or  to  a  case  where  a  defence  arises  to  an  action  against 
the  bail,  in  consequence  of  an  act  or  omission  of  the  sheriff. 

S  S06.  Bail)  bow  proceeded  airainrt. 

In  case  of  failure  to  comply  with  the  undertaking,  the  bail  may 
6o  proceeded  against  by  action,  and  not  otherwise. 

Co.  Proc.,  i  190. 

I  ROT.  Certain  execntions  necessary  before  act! on 
acralnst  bail. 

An  action  may  be  brought,  as  prescribed  in  the  last  section,  in 
a  case  where  the  order  of  arrest  could  be  granted  only  by  the 
court,  at  any  time  after  the  bail  have  failed  to  comply  with  their 
undertaking.  Where  the  undertaking  was  given  in  an  action  to 
recover  a  chattel,  an  action  may  be  brought  thereupon,  at  any 
time  after  the  return,  wholly  or  partly*  unsatisfied,  of  an  e3:ecation 
for  the  delivery  of  the  ix>sscssioii  of  the  chattel,  with  respect  to 
which  the  order  of  arrest  was  granted.  In  any  other  case,  an  ac- 
tion cannot  be  brought,  as  prescribed  in  the  last  section,  until 
the  following  requisites  have  been  complied  with: 

1.  An  execution,  against  the  property  of  the  defendant,  must 
have  been  issued  to  the  sheriff  of  the  county  in  which  he  was 
arrested,  and  returned  by  that  sheriff,  wholly  or  partly  un- 
satisfied. 

2.  An  execution,  against  the  person  of  the  defendant,  must 
have  been  issued  to  the  same  sheriff,  and  by  him  returned,  not 
less  than  fifteen  days  after  its  receipt,  to  the  effect  that  the  de- 
fendant could  not  be  found  within  his  county. 

2  R.  S.  332.  i  31  (2  Edm.  307),  am'd. 

I  S08.  Dnty  of  sheriff  on  sncb  executions. 

The  sherifF  must  dilisrently  endeavor  to  enforce  an  execution 
issued  and  delivered  to  hira,  as  prescribed  in  the  last  section,  not- 
withstanciiiig  any  direction  he  may  receive  from  the  plaintiff,  or 
his  attorney. 
Id  .SS3. 

I  S09.   Defences  in  action  agrainst  bail. 

In  an  action  against  bail,  it  is  a  defence,  that  an  execution, 
against  the  property,  or  against  the  person,  of  the  defendant  in 
the  original  action,  was  not  issued,  as  prescribed  in  section  fiye 
hundred  and  ninety-soven  of  tiiis  act;  or  that  it  was  not  issued  in 
si''^icient  time  to  enable  the  sheriff  to  enforce  it;  or  that  a  direc- 
ts ii  was  giv»n,  or  other  fraudulent  or  collusive  means  were  used, 
by  the  plaintiff  or  his  attorney,  to  prevent  the  serrice  thereof. 
Id.,  1 88,  sm'd. 
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S  OOO.  Relief  of  ball  ^vliere  principal  1«  Imprisoned  on 
erlMilnal  cbargre. 

If  the  defendant  in  the  original  action,  after  his  discharge  upon 
bail,  is  imprisoned,  either  within  or  without  the  State,  upon  n 
crtnunal  cfaarige,  or  a  conviction  of  a  criminal  offence,  the  court, 
in  which  an  action  against  the  bail  is  pending,  may,  before  the 
expiration  of  the  time  to  answer,  and  upon  notice  to  the  adverse 
party,  make  such  an  order  for  the  relief  of  the  bail,  as  justice  re- 
qiiirea. 

L.  18IS,  eh.  S31, 1 4  (4  Bdm.  654).  lulMtltute  for  Co.  Proo. .  1 191 

I  OOl.  Ball  exonerated  by  deatb,  etc. 

ESxcept  in  an  action  to  recover  a  chattel,  the  bail  must  be  ex- 
onerated where  either  of  the  following  events  occurs,  before  the 
ei^iration  of  the  time  to  answer  in  an  action  against  them: 

1.  Tbe  death  of  the  original  defendant. 

2.  His  legal  discharge  from  the  obligation  to  render  himself 
amenable  to  the  process,  direction,  or  proceedings,  with  respect 
to  which  the  undertaking  of  the  bail  was  made. 

3.  His  surrender  to  the  sheriff  of  the  county  where  he  was 
arrested,  as  prescribed  in  this  article. 

Where  either  event  occurs,  after  the  commencement  of  the  ac- 
tion against  the  bail,  the  court  may,  in  its  discretion,  impose  the 
payment  of  the  plaintiff's  costs  and  expenses,  incurred  after  the 
return  of  the  execution  against  the  person,  as  a  condition  of 
allowiiig  the  exoneration.  And  the  court  may,  by  an  order,  made 
apon  notice  to  the  adverse  party,  grant  such  further  time  as 
it  deems  just,  after  answer,  for  the  8urrond€»r  of  the  original  de- 
fendant. In  that  case,  his  surrender,  within  the  time  so  granted, 
has  the  same  effect,  as  if  it  had  been  made  before  answer. 

SalMtltate  for  3  R.  8.  890,  II 16  and  84.  and  Co.  Proo..  1 191. 
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TITLE  n. 
Injunction. 

Article  1.  Case*  where  an  Injanctioo  maj  be  granted;  graDtlnff  and  miiii^  «( 
an  iojanctlon  order. 

2.  Security. 

3.  Vacatiog  or  modifying  an  injunction  order. 

ARTICIiB   FIRST. 

Cases  where  an  injunction  may  he  granted;  granting  and  service 

of  an  injunction  order. 

Sec.  602.  Writ  of  injunction  abollsbed,  and  order  rabttltnted. 

603.  Injunction,  when  the  right  thereto  depends  apon  the  nature  9l  t!bm 

action. 

604.  Id.;  when  the  right  thereto  depends  upon  extrinsic  facts. 
606.  Restrictions  upon  injunction  to  restrain  State  officers. 

606.  By  whom  injunction  granted  in  other  cases. 

607.  Proof  necessary  to  procure  injunction. 

608.  At  what  time  the  order  may  be  granted. 

609.  When  notice  required  or  not  required.      Injonctlon  pending  an  ap- 

plication. 

610.  Order  must  recite  grounds;  service  of  order. 

$  eoa.  IVrlt  of  Injimotion  abolished,  and  order  0mbsti<- 
tnted. 

The  writ  of  injunction  has  been  abolished.     A  temporary  in- 
junction may  be  granted  by  order,  as  prescribed  in  this  article. 
Part  of  Co.  Proc,  |  218,  am'd. 

I  603,  Injunction^  vfl&en  the  rlsht  thereto  depends  mpom 
the  nature  of  the  action. 

Where  it  appears,  from  the  complaint,  that  the  plaintiff  de- 
mands and  is  entitled  to  a  judgment  against  the  defendant, 
restraining  the  commission  or  continuance  of  an  act,  the  commis- 
sion or  continuance  of  which,  during  the  pendency  of  the  action, 
would  produce  injury  to  the  plaintiff,  an  injunction  order  may  be 
granted  to  restrain  it.  The  case,  provided  for  in  this  section,  is 
described  in  this  act,  as  a  case,  where  the  right  to  an  injunction 
depends  upon  the  nature  of  the  action. 

Co.    Proc,    5  219,    first   clause,    am'd. 

I  604.  [Am'd,  1877.]  Id.;  when  the  rlgrht  thereto  depends 
npon    extrinsic    facts. 

In  either  of  the  following  cases,  an  injunction  order  may  also  be 
granted  in  an  action: 

1.  Where  it  appears,  by  affidavit,  that  the  defendant,  durinsT 
the  pendency  of  the  action,  is  doing,  or  procuring,  or  suffering  to 
be  done,  or  threatens,  or  is  about  to  do,  or  to  procure,  or  suffer 
to  be  done,  an  act,  in  violation  of  the  plaintiff's  rights,  respecting 
the  subject  of  the  action,  and  tending  to  render  the  judgment  in- 
effectual, an  injunction  order  may  be  granted  to  restrain  him 
therefrom. 

2.  Where  it  appears,  by  affidavit,  that  the  defendant,  daring 
the  pendency  of  the  action,  threatens,  or  is  about  to  remove,  or 
to  dispose  of  his  property,  with  intent  to  defraud  the  plaintiff,  an 
injunction  order  may  be  granted,  to  restrain  the  removal  or  dis- 
position. 

Substituted  for  the  remainder  of  Co.  Proc.,  f  219. 
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f  fmck  [Am'«i,  i»ua.]  MestrletlOBui  apon  Injanotlon  to 
restrain  State  olllcers. 

Where  a  duty  is  imposed  by  statute  upon  a  State  officer,  or 
board  of  State  officers,  an  injunction  order  to  restrain  him  or 
them,  or  a  person  employed  by  him  or  them,  from  the  perform- 
ance of  that  duty,  or  to  prevent  the  execution  of  the  statute, 
shall  not  be  granted,  except  by  the  supreme  court,  at  a  term 
thereof,  sitting  in  the  department  in  which  the  officer  or  board  is 
located,  or  the  duty  is  required  to  be  performed;  and  upon  notice 
of  the  application  therefor  to  the  officer,  board,  or  other  person  to 
be  restrained. 

L.   1886,  eh.  046. 

}  OOe.  By-  -whom  Injavctlon  grranted  ia  other  canes. 

Bxcept  where  it  is  otherwise  specially  prescribed  by  law,  an 
Injunction  order  may  be  granted  by  the  court  in  which  the  action 
*«  *>rought,  or  by  a  judge  thereof,  or  by  any  county  judge;  and 
where  it  ia  granted  by  a  judge,  it  may  be  enforced  as  the  order 
of  the  court. 

€ou  Ppoc.,  part  of  f  218.  Bee  H  1787,  1802,  1BX». 

$    60T.     [Aaa'dy    1877.]       Proof    necenaary    to    procure    in* 


The  order  may  be  granted,  where  it  appears  to  the  court  or 
judge,  by  the  affidayit  rt  the  plaintiff,  or  any  other  person,  that 
aoMcient  grounds  exist  therefor. 
Id.,  part  of  S  220,  ain*d. 

I   608.     [Am'dy   1877.]      At  what    time   the    order   may   be 


The  order  may  be  granted  to  accompany  the  summons,  or  at 
any  time  after  the  commencement  of  the  action  and  before  final 
judgment. 

HL,  remainder  of  |  220. 

I  OOO.  "Wheii  aotlee  reqalred  or  not  reaulred.  Injnno- 
tloa  peadinv  an  application. 

The  order  may  be  granted,  upon  or  without  notice,  in  the  dis- 
cretion of  the  court  or  judge,  unless  the  defendant  has  answered; 
in  which  case,  It  can  be  granted  only  upon  notice,  or  nn  order  to 
show  cause.  Where  an  application  for  an  injunction  is  made 
upon  notice,  or  an  order  to  show  cause,  cither  before  or  after 
answer,  the  court  or  judge  may  enjoin  the  defendant,  until  the 
hearing  and  decision  of  the  application. 

Id.,  H  221  and  223,  coneolidated. 

f  610.    Order  mast  recfte  frroandm  service  of  order. 

The  injunction  order  must  briefly  recite  the  jyrounds  for  the  in- 
junction. Where  it  is  granted  by  the  court,  it  must  be  served  by 
delirering  a  certified  copy  thereof;  where  it  is  granted  by  a  judge, 
it  moat  be  served  by  showing  the  o  igina!  order,  and  delivering  a 
copy  thereof.  Service  of  the  order,  upon  a  corporation,  may  be 
made  as  prescribed  in  this  act,  for  making  personal  service  of  a 
smmnons  upon  a  corporation.  Copies  of  the  papers,  upon  which 
the  order  was  granted,  must  be  delivered  with  the  copy  of  the 
order. 

Am  to  aerTlee  on  corporations,  foo  ante,  g|  4.31  and  432.    See  also  Ruloi  4.  18. 
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article:  sgcond. 

Security* 

Sec.  611.  Security,  on  staying  proceedings  Id  an  action,  before  trial. 
012.  Id.;  Hfter  trial,  and  before  judgment. 

613.  Id.;    alter   Judgment. 

614.  Money  deposited   may   be  paid  over. 

615.  Lnueitaking    to   be   cancelled    thereupon. 

016.  Seoul ity     uu    staying    pioceediogs    after    verdict.    In  ejectment  OV 
dower. 

617.  Id.;   damages  to   Include  waste. 

618.  Deposit   may  be  dispensed  with. 

619.  Undertaking  and  deposit;  when  dispensed  with. 

620.  Security  In  other  cases. 

621.  Special  cases  excepted. 

622.  lKei)ealeo.j 

623.  Damages;   how  ascertained. 

624.  Dc mages  sustained   by   a    third   peraon. 
626.  Action   on    the    undertaking. 

9  Oil.  Security,  on  •tuyingr  proeeedlngra  In  an  aettoa^ 
before    trial. 

An  iujnnction  order  shall  not  be  granted,  to  stay  the  trial  of  an 
action,  in  which  the  complaint  demands  judgment  for  a  sum  of 
money  only,  after  issue  ha.s  been  joined  therein,  unless  the  party- 
applying  therefor  gives  an  undertaking  to  the  party  enjoined, 
with  sufficient  sureties,  to  the  eflfecl,  that  he  will  pay  to  the  party- 
enjoined,  or  his  representative,  all  damages  and  costs,  which  may 
be  recovered  by  him  in  the  action  stayed  by  the  injunction,  not 
exceeding  a  sum,  specified  in  the  undertaking;  and,  also,  all  dam- 
ages and  costs  that  may  be  awarded  to  him,  in  the  action  in 
which  the  Injunction  order  is  granted. 

2  B.  S.   188.   §  139  (2  Edm.   196). 

f  612.     Id.;  after  trial,   and   before  Judgrment. 

An  Injunction  order  shall  not  be  granted,  to  stay  proceedings 
in  an  action  specified  in  the  last  section,  after  verdict,  report,  or 
decision,  and  before  final  judgment  thereupon,  unless  a  sum  of 
money,  sufficient  to  cover  the  sum  awarded  by  the  verdict,  report, 
or  decision,  and  the  costs  of  the  action.  Is  first  paid,  by  the  party 
applying  for  the  injunction  into  the  court,  in  which  his  action  is 
commenced,  or  an  undertaking  for  the  payment  thereof,  with  in- 
terest, is  given,  as  prescribed  in  this  article. 
U.,  8  liO,  am'd. 

§  01».    [Am*d,  1877.]      Id.)  after  Jadfrment. 

An  injunction  order  shall  not  be  granted,  to  stay  proceedings 
upon  a  judgment  for  a  sum  of  money,  unless  the  following  requi- 
sites are  complied  with,  by  the  party  applying  th-refo:: 

1.  The  full  amount  of  the  judgment,  including  interest  and 
costs,  must  be  paid  by  him.  into  the  court  In  which  his  action  is 
commenced:  or  an  undertaking  in  lieu  thereof  must  be  given,  aa 
prescribed  in  this  article. 

2.  He  must  also  give  an  undertaking,  with  sufiScient  sureties,  to 
pay  to  the  party  enjoined,  all  damages  and  costs,  which  may  be 
awarded  to  him  by  the  court,  in  the  action  in  which  the  injunction 
order  is  granted;  not  exceeding  a  sum,  specified  in  the  under- 
taking. 

Id.,   i  141. 
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§  91.4.  Money  deposited  may  be  paid  over. 

Money  paid  into  court,  as  preecribed  in  the  last  two  aectionfi 
may  be  paid  over,  by  the  direction  of  the  court,  to  the  party 
whose  proceedings  are  stayed,  upon  his  giving  an  undertaking  to 
the  people  of  the  State,  with  sufficient  sureties,  in  a  sum  tixed  by 
the  court,  to  pay  the  money  and  interest,  or  any  part  thereof,  as 
directed  in  the  order  or  judgment  of  the  court. 
2  B.  8w  ISa  C3  Bdm.  196),  I  142.  smU 

f  915.    Undertaklnir  to  be  cancelled  tbereapon. 

Where  money  so  paid  into  court  has  been  paid  over  to  the  party 
whose  proceedings  are  stayed,  if  the  final  decision  of  the  action, 
in  which  the  injunction  order  is  granted,  is  against  the  party 
obtaining  it,  the  court  must  give  such  directions,  as  justice  re- 
quires, with  respect  to  cancelling  the  undertaking  given  by  the 
ruccessful  party;  making  perpetual  the  injunction  staying  collec- 
tion of  the  judgment;  and  requiring  the  judgment  to  be  dis- 
charged of  record. 

U^  f  148. 

i  016.  Security  on  staylnar  proceedings  after  -rerdlct,  In 
ejeetnaent  or  dovrer. 

An  injunction  order  shall  not  be  granted,  to  stay  proceedings  in 
an  action  of  ejectment,  or  for  dower,  after  verdict,  report,  or  de<.'i- 
sion,  unless  the  party  applying  therefor  gives  an  undertaking, 
with  sufficient  sureties,  to  pay  to  the  party  enjoined,  or  his  repie- 
sentative,  all  damages  and  costs,  not  exceeding  a  sum  specified  in 
the  undertaking,  which  may  be  awarded  to  him,  in  the  action 
wherein  the  injunction  was  granted. 

Id..  §   144»   am'd. 

I  <I1T.  Id.}  dantases  to  inclnde  traste. 

Where  an  undertaking  is  given,  as  prescribed  in  the  last  sec- 
tion, the  damages  to  be  paid,  upon  the  vacating  of  the  injunction 
order,  or  the  decision  of  the  action  against  the  party  obtaining  it, 
include,  not  only  the  reasonable  rents  and  profits  of  the  real  prop- 
erty, recovered  by  the  verdict,  report,  or  decision,  but  all  waste 
committed  upon  the  property,  after  the  granting  of  the  injunction. 

Id.,  S  145.    See  S  «28,  poflt. 

f  618.  Deposit  nay  be  dispensed  wltb. 

In  a  case  where  money  is  required  by  the  foregoing  sections 
of  this  article,  to  be  paid  into  court,  the  court  or  judge  may  dis- 
pense with  the  payment,  and  may  require  the  party  to  give,  in 
Ueu  thereof,  an  undertaking,  with  two  or  more  sureties,  to  pay 
the  sum  specified,  with  interest  ns  directed  by  the  court.  If  an 
undertaking  is  required,  in  addition  to  the  deposit,  both  under- 
takings may  be  contained  in  the  snmo  instrument,  at  the  election 
of  the  party  applying  for  the  injunction. 

Id.,  f  146,  am'd. 

S  619.  Vndertalclngr  and  deposit  i  -when  dispensed  -wltb. 

The  foregoing  sections  of  this  nrticlo  do  not  apply  to  a  case, 
where  an  injunction  order  is  applied  for,  to  stay  proceedings  in 
another  action,  on  the  ground  thnt  n  .Indgment,  verdict,  report,  or 
decision  therein  was  obtained  by  notnnl  fraud.  In  thnt  case,  the 
court  or  judge  granting  the  ininnction  order  may  dispense  with 
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the  deposit  of  money,  or  the  execntion  of  an  undertaking,  except 
88  prescribed  in  the  next  section. 

2  R.  S.  188  (3  Edm.  196),  i  147.  am'd. 

I  OSIO.  [Ain*d,  18T7.]     Security  in  other  cases. 

Where  special  provision  is  not  otherwise  made  by  law  for  the 
security  to  be  piven  upon  an  injunction  order,  the  party  applyinir 
therefor  must  give  an  undertakiuf^y  executed  by  him,  or  by  one  or 
more  sureties,  as  the  court  or  judpe  directs,  lo  the  effect  that 
the  plaintiff  will  pay  to  the  party  enjoined,  such  damages,  not  ex- 
ceeding a  sum,  specified  in  the  undertaking,  as  he  may  sustain  by 
reason  of  the  injunction,  if  the  court  hually  decides  that  the 
plaintiff  was  not  entitled  thereto. 
Ck>.  Proo.,  the  tint  Benteooe  of  i  222. 

I  621,  Special  cases  excepted. 

The  foregoing  provisions  of  this  article  do  not  affect  any 
special  statutory  provision,  whereby  security  upon  grantiuK  an 
injunction  order  may  be  dispensed  with,  in  a  particular  ctvse,  or 
the  security  to  be  given  in  a  particular  case  is  otherwise  regnlated. 

I  eaa.  [Rcfpealed,  1877.] 

I  623.  [Ain^dy  1877.]     Dnmacc»f  hoTr  aseertalaed. 

The  damages,  sustained  by  reason  of  an  injunction,  may  be 
ascertained  and  determined  by  the  court,  or  by  a  referee,  ap- 
pointed by  the  court,  or  by  a  writ  of  inquiry,  or  otherwise,  as  the 
court  shall  direct;  and  the  decision  of  the  court  thereupon,  or  an 
order  confirming  the  report  of  the  referee,  is  conclusire,  as  to  the 
amount  of  those  damages,  upon  all  the  persons  who  have  exe- 
cuted the  undertaking,  unless  it  is  reversed  u^)on  appeaL  The 
court  may,  in  its  discretion,  direct  that  the  sureties  have  notice  of 
the  hearing,  or  of  an  appeal,  and  may  prescribe  the  time  and 
manner  of  giving  them  notice. 
Co.  Proo.,  Ia«t  seDtenoes  of  U  222  and  224,  and  iiart  of  f  145, 3  R.  S.  ItO. 

I  624.  Damases  smtalned  by  a  third  person. 

Where  the  defendant  enjoined  was  an  officer  of  a  corporation, 
or  joint-«toc*k  association,  or  a  bailee,  a^irent,  trustee,  or  other 
representative  of  another,  and  the  damages,  sustained  by  him. 
are  less  than  the  sum  specified  in  the  undertaking,  the  court  or 
the  referee  may  also  separately  ascertain  and  determine  the  dam- 
ages  sustained,  by  reason  of  the  injunction,  by  the  corporation, 
association,  or  person,  whom  the  defendant  represents,  to  an 
amount  not  exceeding  the  surplus  of  the  sum  specified  in  the  un- 
dertaking; and  those  damages  may  be  recovered  in  a  separate  ac- 
tion, brought  as  prescribed  in  the  next  section. 

I  685.   Action  on  the  undertaklnar. 

Where  the  damages  have  been  ascertained  by  the  decision  of 
the  court,  or  the  confirmation  of  a  referee's  report,  as  prescribed 
in  the  last  two  sections,  any  person,  entitled  ro  the  benefit  of  an 
undertaking,  executed  pursuant  to  the  provisions  of  this  title, 
may  bring  an  action  thereon,  without  f  ui*tnex  leave  of  the  court. 
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article:  third. 
Vacating  or  modifying  an  injunction  order* 


^    }*  AppHf^tJoD  to  Taoate  or  modify,  withoat  notice* 

687.  Jd.;   upoD   notice. 

028.  When  prior  motion  not  to  prejudice  eubse^nent  applicatleo. 

028.  New  toidertakinf;  may  be  required. 

030.  YerUkNl  answer  to  have  the  effect  only  of  ao  affidavit. 

Oai-OM.   LUepealed.J 

i    OSe.   [Am'd,    1895.]       Application    to    vacate    or    modlfry 
irithoat  notice. 

M^here  the  injnnction  order  was  j^ranted  without  notice,  the 
party  enjoined  may  apply,  upon  the  papers  upon  which  it  was 
[?Tai>ted,  for  an  order  vacating  or  modifying  tlie  injunction 
order.  Such  an  application  may  be  made,  without  notice,  to  the 
jnd^e  or  justice  who  granted  the  order,  or  who  held  the  term  of 
the  court  where  it  was  granted;  or  to  a  term  of  the  appellat* 
diTiaion  of  the  supreme  court.  It  cannot  he  made  without 
notice,  to  any  other  judge,  justice  or  term,  unless  the  applicant 
product*!?  proof,  by  affidavit,  that,  by  reason  of  the  absence  cr 
other  disability  of  the  judge  or  justice  who  granted  the  order, 
the  application  cannot  be  made  to  him;  and  that  the  applicant 
will  be  exposed  to  great  injury,  by  the  delay  required  for  an 
application  upon  notice.  The  affidavit  must  be  filed  with  the 
clerk;  and  a  copy  thereof,  and  of  the  order  vacating  or  modifying 
the  injunction  order,  must  be  served  upon  the  plaintiff's  attorney, 
before  that  order  takes  effect. 

L.    1986,    ch.    8i0. 

t<{2T.   [Ain*d,  1870.]    Id.;  upon  notice. 

AVhore    the   injunction   order    was    granted   without   notice,    or 
where  it  was  granted  upon  notice,  with  leave  to  apply  to  vacate 
or  modify  it,  the  party  enjoined  may  apply,  upon  notice,  to  the 
juage  who  granted  It,  or  to  t-ie  court,  -  t  a  term  wnere  a  con- 
testetl  motion  in  the  action  may  be  heard,  for  an  orier,  vacr..tiug 
or  modifying  the  injnnction  order.     Such  an  application  nay  be 
founded  upon  the  papers  upon  which  the  injunction  was  gi antra; 
or  upon   proof,   by  affidavit,   on  the  ^fivt  of  the  defendant:  or 
both.     Where  it  is  founded  upon  p.'oof  on  Ihe  part  of  the  f^e- 
fendant,  it  may  be  opposed  by  new  pDof,  by  affidavit,  on  the 
part  of  the  plaintiff,  tending  to  sustain  the  injunction. 

Ob.  Prac,  H  225  and  226,  am'd.   See  {  680,  post. 

{  €fi28.  l?nten  prior  motion  not  to  prejjdlce  aabMeaneiit 
appllca,tlon. 

The  granting  or  denial  of  an  application,  made  as  prescrib(»d 
»n  the  last  section,  founded  only  upon  the  papers  upon  which 
the  injunction  order  was  granted,  does  not  prejudice  a  subse- 
quent application,  seasonably  made,  founded  upon  prcoL,  by 
affidavit,  on  the  part  of  the  defendant.  And  the  granting  or 
denial  of  either  application  does  not  prejudice  a  subsequent 
application,  seasonably  made,  founded  upon  the  failure  of  a 
complaint,  which  had  not  been  made  at  the  time  of  the  former 
application,  to  set  forth  a  cause  of  action,  sufficient  to  entitle 
the  plaintiff  to  the  injunction  order,  upon  one  or  more  groundi, 
recited  therein. 
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§  020.   ;:Am'cl,   1883  and    1884.]    New   undertaking:   nmmy    1>e 
required. 

Upon  the  hearing  of  an  application,   upon   notice,   to    vacate 
or  modify  an  injunction  order,  the  court  or  jud^re  may  require 
a  new  undertaking,  in  the  same  or  in  a  different  sum,    to   be 
given  by  the  plaintiff,   with  the  like  sureties,  and  to   the    like 
effect,  as  upon  granting  an  original  order.    The  persons  executing 
the   new    undertaking   become    liable   thereon,    as   if   they     liad 
executed  it  upon  the  granting  of  the  original  order.     The    per- 
sons   who    executed    the    original    undertaking    remain     liable 
thereon,  until  tha  new  undertaking  is  given  and  approved,    and 
no  longer.     Upon  such  hearing  the  court  or  judge  may   w^here 
the  alleged  wrong  or  Injury  is  not  irreparable  and  is   capable 
of   beiug   adequately    compensated    for   in    money,    vacate    the 
injunction  order  upon  the  defendant's  executing  an  undertakin^r 
in  such  form  and  amount  and  with  such  sureties  as  the  court 
or   judge   shall    direct,    conditioned    to    indemnify    the    plaintiff 
against  any  loss  sustained  by  reason  of  vacating  such  injunction 
order. 

L.   1884.   ch.   401. 

I  030.  Verified  answer  to  have  the  effect  only  of  an  AiB* 
davit. 

Upon  the  hearing  of  a  contested  application  for  an  injunction 
order,  or  to  vacate  or  modify  such  an  order,  a  verified  answer 
has  the  effect  only  of  an  affidavit. 

§  «31.  [Repealed,  1877.] 

S  632.  [Repealed,   1877.] 

S  683.  [Repealed,   1877.] 

i  «34.  [Repealed,   1877.] 

182 
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TITLB  lU. 

Attachment  of  property. 

Avtlcle  1.  Caaee  where  a  warrant  of  attscbment  may  be  granted;  and  pto^ 
ceedlogs  UDon  granting  tbe  same. 

2.  Executing  the  warrant,    pending   the   action. 

8.  Vacating  or  modifying  the  warrant;  dlacharglng  the   attachnient. 

4.  Regnlatlons  wLete  tbeie  are  two  or  mure  warrants  against  the 
same  defendant. 

6.  Proceedlitga  alter  Judgment;  right  of  parties  and  duties  of  the 
sheriff,  after  tl>e  warrant  is  vacated  or  annulled,  or  the  attach- 
ment discharged. 

ARTICl.^  FIRST. 

Ocww  where  a  toarrant  of  aitachment  may  be  granted;  and  pro- 

cecdings  upon  granting  the  same. 

8sc.  68B.  In  what  actloM. 

886.  What  most  be  shown  to  ptocnre  the  warrant. 

6S7.  Warrant  in  action  against  public  officer,  etc.,  for  peculation. 

838.  When  and  by  whom  the  warrant  may  be  granted. 

888.  AJDdaylts  to  be  filed. 

840.  Secnrlty   on   obtaining  warra.nt. 

841.  Contenta  of  warrant;  to  whom  directed. 

842.  Validity  of  widerUking. 

i  686.  [Am'd,  1895.]    In  wltat  aetfona. 

A  warrant  of  attachment  against  the  property  of  one  or  more 
defendants  in  an  action,  may  be  granted  upon  the  application 
of  the  plaintiff,  as  specified  In  the  next  section,  where  the 
action  is  to  recover  a  sum  of  money  only,  as  damages  for  one 
or  more  of  the  following  causes: 

1.  Breach  of  contract,  express  or  implied,  other  than  a  contract 
to   marry. 

2.  Wrongful  conversion  of  personal  property. 

3.  An  injury  to  person  or  property,  in  consequence  of  negli- 
gence, fraud  or  other  wrongful  act. 

Im.  1888,  ch.  678. 

i  68e.  [Aas'd,  1806,  1890.]    TTIiat  mast  be  shown  to  procure 
tlie  ^rmrrmnt. 

1\>  entitle  the  plaintiff  to  such  a  warrant,  he  must  show,  by 
affidarit,  to  the  satisfaction  of  the  judge  granting  the  same,  m 
follows: 

1-  That  one  of  the  causes  of  action  specified  in  the  Inst  sec- 
tion exists  against  the  defendant.  If  the  action  is  to  recover 
damages  for  breach  of  contract,  the  affidavit  must  show  that  the 
plaintiff  is  entitled  to  recover  a  sum  stated  therein,  over  and 
above  all  counterclaims  known  to  him. 

2.  That  the  defendant  is  either  a  foreign  corporation  or  not  a 
resident  of  the  state;  or,  if  he  is  a  natural  person  and  a  resident 
of  the  state,  that  he  has  departed  therefrom,  with  intent  to  de- 
fTand  his  creditors,  or  to  avoid  the  servir^  of  a  summons,  or 
keeps  himself  concealed  therein  with  the  like  intent;  or,  if  the 
'  defendant  is  a  natural  person  or  a  domestic  corporation,  that  he 
or  it  has  removed,  or  is  about  to  remove,  property  from  the  state. 
with  intent  fo  defraud  his  or  its  creditors:  or  has  assigned,  dis- 
posed of,  or  secreted,  or  Is  about  to  assign,  dispose  of  or  secrete 
prMjwrtjr  with  the  like  intent;  or  where,  for  the  purpose  of  pro- 
ozmg  credit,  or  the  extension  of  credit,  the  defendant  has  made 
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a  false  statement  in  writing,  under  his  own  hand  or  signature,  or 
nnder  the  hand  or  signature  of  a  duly  authorized  agent,  made 
with  his  knowledge  and  acquiescence  as  to  his  financial  respon- 
sibility or  standing;  or,  where  the  defendant,  being- an  adult  and 
a  resident  of  the  state,  has  been  continuously  without  the  stat^ 
of  New  York  for  more  than  six  months  next  before  the  granting 
of  the  order  of  publication  of  the  summons  against  him,  and  has 
not  made  a  designation  of  a  person  upon  whom  to  serve  a  sum* 
mons  in  his  behalf,  as  prescribed  in  section  four  hundred  and 
thirty  of  this  act;  or  a  designation  so  made  no  longer  remains  in 
force;  or  service  upon  the  person  so  designated  cannot  be  made 
within  the  state,  after  diligent  effort 
L.  1886.  di.  578 ;  L.  1899.  ch.  51^-  In  effect  Kay  \\  1899.  ^ 

I   687.  [Am'd,    18»4.]    fVarrant   In    actfoa   aflrafaat    p«Mi« 
olllcer,  etc.,  for  pcciilation. 

A  warrant  of  attachment,  against  the  property  of  one  or  more 
defendants  in  an  action,  may  also  be  granted,  upon  the  applica- 
tion of  the  plaintiff,  where  the  complaint  demands  Judgment  for 
a  sum  of  money  only;  and  it  appears,  by  affidavit,  that  the 
action  is  brought  to  recover  money,  funds,  credits,  or  other 
property,  held  or  owned  by  the  State,  or  held  or  owned,  officially 
or  otherwise,  for  or  in  behalf  of  a  public  governmental  interest, 
by  a  municipal  or  other  public  corporation,  board,  olficer,  cus- 
todian, agency,  or  agent,  of  the  State,  or  of  a  city,  county, 
town,  village,  or  other  division,  subdivision,  department,  or 
portion  of  the  State,  which  the  defendant  has,  without  nght, 
obtained,  received,  converted,  or  disposed  of;  or  in  the  obtaining, 
reception,  payment,  conversion,  or  disposition  of  which,  without 
right,  he  lias  aided  or  abetted;  or  to  recover  damages  for  so 
obtaining,  receiving,  paying,  converting,  or  disposing  of  the 
same;  or  the  aiding  or  abetting  thereof;  or  in  an  action  In 
favor  of  a  private  person  or  corporation,  brought  to  recoTer 
damages  for  an  injury  to  personal  property  where  the  liability 
arose,  in  whole  or  in  part,  in  consequence  of  the  false  state- 
ments of  the  defendant  as  to  his  responsibility  or  credit.  In 
writing,  under  the  hand  or  signature  of  the  defendant  or  hia 
authorized  agent,  made  with  his  knowledge  and  acquiescence. 
In  order  to  entitle  the  plaintiff  to  a  warrant  of  attachment,  in 
the  case  specified  in  this  section,  he  must  show,  by  affidavit, 
to  the  satisfaction  of  the  judge  granting  it,  that  a  sufficient 
cause  of  action  exists  against  the  defendant  for  a  sum  stated 
in  the  affidavit. 

li.   1894,   cb.   736. 

S  6»8.  [Am'd,  1877.]  \%^hen  nnd  by  whom  the  warrant 
may  be  grranted. 

The  warrant  may  be  granted  by  a  judge  of  the  court,  or  by 
any  county  judge,  to  .accompany  the  summons,  or  at  any  time 
after  the  commencement  of  the  action,  and  before  final  judif- 
ment  therein.  Personal  service  of  the  summons  mast  be 
made  upon  the  defendant,  against  whose  property  the  warrant 
is  granted,  within  thirty  days  after  the  granting  thereof: 
or  else,  before  the  expiration  of  the  same  time,  service  of 
the  summons  by  publication  must  be  commenced,  or  service 
thereof  must  be  mnde  without  the  State,  pursuant  to  an  order 
obtained  therefor,  as  prescribed  in  this  act;  and  if  publication 
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baa  been,  or  w  thereafter  commenced,  the  service  must  be  made 
complete,  by  the  continuance  thereof.  ' 

Solwtltvta    for    Go.    Proc.,    f    228,    mod    tlie    Utt«r    part    of    I    227.    See 
ii   435-7,    ante. 

I  689.   [Am'd,  1877.]    Afldavlta  to  toe  filed. 

The   plaintiff  procuring   the   warrant   must,   within   ten   days 
mfter  the  grranting:  thereof,  cause  the  affidavits,   upon  which  it 
was  granted,  to  be  filed  in  the  office  of  the  clerk. 
Go.  Proc.,  last  lenteDce  of  9  229. 

I  640.  Security  on  obtaining  irarrant. 

The  judge,  before  granting  the  warrant,  must  require  a  written 
undertaking,  on  the  part  of  the  plaiutifif,  with  sufficient  sureties, 
to  the  effect,  that  if  the  defendant  recovers  ludgment,  or  if  the 
warrant  is  vacated,  the  plaintiff  will  pay  all  costs,  which  may 
be  awarded  to  the  defendant,  and  all  damages,  which  he  may 
sustain  by  reason  of  the  attachment,  not  exceeding  the  sum 
q>ecified  in  the  undertaking,  which  must  be  at  least  two  hundred 
and  fifty  dollars.  But  this  section  does  not  apply  to  a  case. 
where  the  action  is  brought  for  a  cause  specifie<!  in  section  637 
of  this  act,  or  where  it  is  specially  prescribed  by  law  that 
aecnrity  may  be  dispensed  wiUi,  or  where  the  security  to  be 
giren  is  specially  regulated  by  law. 

Id.,  f  280.  ain*d.    See  f  811.  poet. 

I  641.  Contents  of  irarranti  to  ^Fhom  directed. 

The  warrant  must  be  subscribed  by  the  judge  and  the  plaintiff's 
attorney,  and  must  briefly  recite  the  ground  of  the  attachment. 
It  may  be  directed,  either  to  the  sheriff  of  a  particular  county, 
or,  generally,  to  the  sheriff  of  any  county.  It  must  require  the 
sheriff  to  attach  and  safely  keep,  so  much  of  the  property, 
within  his  county,  which  the  defendant  has,  or  which  he  may 
have,  at  any  time  before  final  judgment  in  the  action,  as  will 
satisfy  the  plaintiff's  demand,  with  Costs  and  expenses.  The 
amount  of  the  plaintiffs  demand  must  be  specified  in  the  warrant, 
as  stated  in  the  affidavit.  Warrants  may  be  issued  at  the  same 
time,  to  sheriffs  of  different  counties. 

Id.,   f  281,   am'd  and  enlarged.    See  ante,    {  &5.  See  alBO  Bule  13. 

f  «dS.  Validity  of  nmdertalcln«. 

It  is  not  a  defence  to  an  action^  upon  an  undertaking,  given 
upon  granting  a  warrant  of  attachment,  that  the  warrant  wae 
granted  improperly,  for  want  of  jurisdiction,  or  for  any  othei 
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article:  sbcond. 
Executing  the  toarrant,  pending  the  action. 

Sec.  643.  [Repealed.] 

•44.  Sheriff  must  attach  property  of  defendant. 

646.  What  Interest  in  real  property  may  be  atta<<hed. 

646.  Attachment  of  unpaid   aubacilotlou  to  foreign  corporatton. 

©4  7.  J  merest    in    sUaroK   or    bonds. 

648.  Id.;  bond,   note,   etc. 

649.  How   property   to    be   attached. 

060.  Certificate  of  defendant's  Interest  to  be  furnished. 
651.  Person    refusing   certltlcate  may    be  examined. 

662.  Klgbta  of  owner  or   master   of   ves^^els    by   which   goods    have   beeti 

snipped. 

663.  Foregoing  section  not  to  apply  In  certain  cases. 

664.  SherlfC   must  make  inventory. 

666.  Sheriff  may  maintain  actions. 

066.  Perishable  goods  and  animals  to  be  sold. 

667.  Claim  of  property;  how  tried. 

668.  Proceedings,  if  claimant  succeeds. 

668a.  Discbarge  of  personal   property  from  attachmenta. 
059.  Finding,  not  to  prejudice  right  of  claimant. 
660.  Proceedings  on   claim   to   domestic   yessel. 

061.  Appraisers  to  be  Bwom;  valuation  to  be  returned. 

062.  Uodertalclng  to  be  given. 

068.  Vessel;   when  to  be  discharged. 

664.  When   undertaking  to   be   sued. 

666.  Defence  in   such   an  action;   plaintiff's   recovery. 

666.  Foreign  vessel;  bow  valued. 

667.  Notice  thereof. 

668.  Plaintiff   to   give  undertaking  with  sureties. 

669.  Vessel;   when   to  lie  discharged. 

670.  Terms  on   which   debtor   may  claim  vessel. 

671.  672,  673.  When  vessel  to  be  sold. 
674.  Sheriff  to  keep  proi)erty. 

676.  Slierlff  may  be  directed  to  pay  money  Into  court. 

676.  When  be  may  be  directed  to  release  or  deliver  property. 

677.  Plaintiff  may  bring  action  in  name  of  himself  and  the  sheriff. 

678.  How  leave  to  bring  such  action  procured. 

679.  Plaintiff  may  be  joined  with  sheriff,  after  action  commenced. 

680.  Judge  to  direct  as  to  management  of  such  an  action,  etc. 

681.  Return  of  Inventory;   bow  enforced. 

S  643.    [Repealed,  1877.] 

S  044.  Sheriff  must  attach  property  of  defendant. 

The  sheriff  must  imme<liately  execute  the  warrant,  by  levying 
upon  so  much  of  the  personal  and  real  property  of  the  defendant, 
within  his  county,  not  exempt  from  levy  and  sale  by  virtue  of 
an  execution,  as  will  satisfy  the  plaintiff's  demand,  with  the 
costs  and  expenses.  He  must  take  into  his  custody  all  books 
of  account,  vouchers,  and  other  papers,  relating  to  the  personal 
property  attached,  and  all  evidences  of  the  defendant's  title  to 
the  real  property  attached,  which  he  must  safely  keep,  to  be 
disposed  of,  as  prescribed  in  this  title.  The  sheriff,  to  whom  a 
warrant  of  attachment  is  delivered,  may  levy,  from  time  to 
time,  and  as  often  as  is  necessary,  until  the  amount,  for  which 
it  was  issued,  has  been  secured,  or  final  judgment  has  been 
rendered  in  the  action,  notwithstanding  the  expiration  of  his 
term  of  office. 

Oo.  Proc..  part  of  S  282,  and  2  R.  S.  4.  $  7  (2  Edm.  4),  am'd. 

f  645.  What  interest  In  real  propert?^  may  be  attached. 

The  real  property,  which  may  be  levied  upon  by  virtue  of  a 
warrant  of  attachment,  includes  any  interest  in  real  property, 
either  vested  or  not  vested  which  is  capable  of  being  aliened  by 
the  defendant.     (See  §S  1253,  1874.) 
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S  e4e.  Attachment  of  unpmid  •ubacrivtion  to  foreign  cor- 
poration. 

Under  a  warrant  of  attachment  against  a  foreign  corporation, 
other  than  a  corporation  created  by  or  under  the  laws  of  the 
United  States,  the  sheriff  may  lery  upon  the  sum  remaining 
unpaid  upon  a  subscription  to  the  capital  stock  of  the  corporation, 
made  by  a  person  within  the  county;  or  upon  one  or  more  shares 
of  stock  therein,  held  by  such  a  person,  or  transferred  by  him, 
for  the  purpose  of  ayoiding  payment  thereof. 
SolMtltate  for  part  of  U  1849,  eta.  234.  &  1  (3  Edm.  680). 

i  4147.   [Am'd,  1911. 1     Interest  In  iiliares  or  bonds* 

The  rights  or  shares  which  the  defendant  has  in  the  stock 
of  an  association  or  corporation,  or  in  a  bond  negotiable  or  other- 
wise, together  with  the  interest  and  profits  thereon,  may  be  levied 
upon;  and  the  sherifTs  certificate  of  the  sale  thereof  entitles  the 
purchaser  to  the  same  rights  and  privileges,  with  respect  thereto, 
which  the  defendant  had  when  they  wore  so  attached. 

Co.  rroc..   f  234,  and  final  clause  of  i  237.     Am*d  by  U  1811,  cb.  419,  fa 
effect   Sept.    1.   Idll. 

I  04S.   [Am*d,  1877,  1907.]   Id.}   bond,   note,   etc. 

The  attachment  may  also  be  levied  upon  a  cause  of  action 
arising  upon  contract;  including  a  bond,  promissory  note,  or 
other  instrument  for  the  payment  of  money  only,  negotiable  or 
otherwise,  whether  past  due,  or  yet  to  become  due,  executed 
by  a  foreign  or  domestic  government,  state,  county,  public  officer, 
association,  municipal  or  other  corporation,  or  by  a  private 
person,  either  within  or  without  the  State;  which  belongs  to  the 
defendant,  and  is  found  within  the  county.  The  levy  of  the 
attachment  thereupon  is  deemed  a  levy  upon,  and  a  seizure  and 
attachment  of,  the  debt  represented  thereby.  The  attachment 
may  also  be  levied  upon  a  right  or  interest,  present  or  future  to 
any  of  the  property  or  estate  of  a  deceased  person  which  may 
belong  to  the  defendant  and  which  could  be  legally  assigned  by 
him  as  legatee  or  distributee,  whether  the  same  exists  by  reason 
of  tlie  provisions  of  a  last  will  and  testament  admitted  to  probate 
at  the  time  the  attachment  is  granted,  or  by  operation  of  the 
law  iu  case  of  the  intestacy  of  the  deceased.  Levy  of  the  at- 
tachment thereupon  is  deemed  a  levy  upon,  and  a  seizure  and 
nltachment  of,  the  rights  and  interests  of  the  defendant  at  the 
time  of  such  levy,  subject  to  the  rights  of  the  executor,  adminis- 
trator or  trustee  of  such  estate  to  administer  the  same  according 
to  law. 

Am'd  by  lu   1907,  ch.  818.    In  effect  Sept.   1,   1907. 

9  649.    [Am'd,  1880,  1907.]    How  property  to  be  attached. 

A  levy  under  a  warrant  of  attachment  must  be  made  as 
follows: 

1-  Upon  real  property,  by  filing  with  the  clerk  of  the  county, 
where  it  is  situated,  a  notice  of  the  attachment,  stating  the  names 
of  the  parties  to  the  action,  the  amount  of  the  plaintiff's  claim,  as 
stated  in  the  warrant,  and  a  description  of  the  particular  prop- 
erty levied  upon.    The  notice  must  be  subscribed  by  the  plaintifTs 

187 


li  650-61  ATTACHMEXT  OP  PROPERTY.        c.  7,  t.  3,  a,  2 

attorney,  adding?  the  office  address;  aud  inimt  be  recorded  niid  in- 
dexed by  the  dork,  in  the  same  book,  in  like  manner,  and  ^pritli 
like  eDtect,  an  a  notice  of  the  pendency  of  an  action. 

2.  Upon  the  pergonal  property,  capable  of  manual  delivery, 
including  a  bond,  promissory,  note,  or  other  instrument  for  tii*? 
payment  of  money,  by  taking  the  same  into  the  sheriff *8  aetuai 
custody.  He  must  thereimon.  without  delay,  deliver  to  the  penson 
from  whose  possession  the  property  is  taken,  if  any,  a  copy  of 
the  warrant,  and  of  the  affidavits  upon  which  it  was  grantMl. 

3.  [Am'ti,  1JMI7.]  U])on  other  personal  property,  by  leaviunc  a 
certified  copy  of  the  warrant,  and  a  notice  ^howinj?  the  property 
attached,  with  the  i)ei*Ron  holding  the  Kanio:  or,  if  it  oonsisti!  of  a 
demand,  other  than  as  specified  in  the  last  subdivision.^  irith  the 
person  against  whom  it  exists:  or,  if  it  consists  of  a  right  or 
share  in  the  stock  of  an  association  or  corporation,  or  interwits 
or  profits  thereon,  with  the  president,  or  other  head  of  the  associa- 
tion or  corporation,  or  the  secretary,  cashier,  or  managing  agent 
thereof,  or  if  it  consists  of  a  right  or  interest  in  an  estate  of  a 
deceased  person  arising  under  the  provisions  of  a  will  or  under 
the  provisions  of  law  in  case  of  intestacy,  with  the  executor  or 
trustee  under  the  will,  or  the  axlmiuiMtrator  of  the  estate. 

4.  [Ad<le«1,    isso.j     Upon   property    discovered    in    any  action 

brought  as  prescribed  in  subdivision  two  of  section  six  hundred 

and  fifty-five  of  this  act,  by  entering  in  the  proper  clerk's  otflcr, 

the  judgment  rendered  in  said  actidu,  and  thereafter  levying  on 

said  property  in  the  manner  prescribed  in  subdivisions  one,  t^wo 

and  three  of  this  section. 

SubaUtiite  for  Co.  Proo..  S  225;  L.  1SS9,  oh.  504;  L.  3907,  oh.  318.    In  eltt^ct 
Bept.   1,   1«07.    Se.»  9$   1370,   707.  708. 

S  060.  Certlllcate  of  defendant**  Interest  to  be  fnrnfalfted. 

Upon  the  application  of  a  sheriff,  holding  a  warrant  of  attach- 
ment, the  president  or  other  head  of  an  association  or  corxjorn- 
tion,  or  the  secretary,  cashier,  <»r  managing  agent  thereof,  or  a 
de!)tor  of  the  defendant,  or  a  person  holding  property,  including 
a  bond,  promissory  note,  or  otliiM*  instrument  for  the  payment 
of  money,  belonging  to  the  d«»fen<]}int,  must  furnish  to  the 
sheriff  a  certificate,  under  his  hand,  specifying  the  rights  or 
nnniber  of  shares  of  the  defendant,  in  the  stock  of  the  associa- 
tion or  corporation,  with  all  dividends  declared  or  incumbrances 
thereon;  or  the  amount,  nature,  and  dt'scription  of  the  property, 
held  for  the  benefit  of  the  defendant,  or  of  the  defendant's  inter- 
est in  property  so  held,  or  of  the  debt  or  demand  owing  to  the 
defendant,  as  the  case  re(iuires. 

Substitute  for  part  of  5  2^0,,  Co.  Proc. 

$  G51.  Person  refuHlni;  eertlflcnte  niAy  be  examined. 

If  a  person,  to  whom  application  is  made,  as  prescribed  in 
the  last  section,  refuses  to  give  such  a  certificate;  or  if  it  is  made 
to  appear,  by  aflidavit,  to  the  satisfaction  of  the  court,  or  a  judge 
thereof,  or  the  county  judge  of  the  county  to  which  the  warrant 
is  issued,  that  there  is  reason  to  stispect  that  a  certificate  given 
by  him  is  untrue,  or  that  it  fails  fully  to  set  forth  the  facts, 
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ret^uired  to  be  shown  thereby;  the  court  or  Judge  may  make  an 
order,  directing  him  to  attend,  at  a  specified  time,  and  at  a  place 
^within  the  county  to  which  the  warrant  is  issued,  and  submit  to 
an  examination  under  oath,  concerning  the  same.  The  order  may 
in  the  discretion  of  the  court  or  judge^  direct  an  appearance 
before  a  referee  named  therein. 
SabstltQte  for  remainder  of  8  236,  Oo.  Proc. ' 

i   GSa.   [Ain*d,  189S.1    Rlir^ts  of  owner  or  nuMtor  of  ▼••• 
■elfl   bjr  which  goo^Lu  liaTe  bees  shippeil* 

Except  as  otherwise  prescribed  in  the  next  section,  the  ownei 
or  master  of  a  vessel,  on  board  of  which  goods  of  a  defendant 
against  whom  a  warrant  of  attachment  is  issued,  have  beei 
shipped  for  transportation,  without  reshipment  and  transship- 
ment in  the  State,  to  a  port  or  place  without  the  State,  may 
transport  and  deliver  them  according  to  their  destination,  not- 
withstanding the  warrant;  unless  the  plaintiff,  his  agent  or 
attorney,  executes  to  the  owner  or  the  master  of  the  vessel,  a 
written  undertaking,  with  sufficient  sureties,  in  a  sum  specified 
therein,  to  pay  him  all  expenses,  damages,  and  charges,  which 
may  be  incurred  by  him,  or  to  which  he  may  be  subjected,  fot 
nnladinf?  the  goods  from  the  vessel,  and  for  all  necessary  deten- 
tion of  the  vessel,  for  that  purpose.  The  undertaking  must  bt 
approved,  with  respect  to  its  form,  the  snm  specified  therein, 
and  the  sufficiency  of  the  sureties,  by  a  judge  or  justice  of  the 
court,  or  the  county  judge  of  the  county  wherein  the  vessel  ij 
situated,  or  in  the  city  and  county  of  New* York,  by  a  justice  ol 
the  supreme  court. 

L.  1895,  eh.  OMw 

f  688.  Foresofnv  Meotioii  not  to  apply  i»  oertatn  cases* 

The  last  section  does  not  apply,  where  the  owner  or  mastet. 
before  the  shipment  of  the  goods,  had  actual  information  oi 
the  granting  of  the  warrant,  or  where  he  has,  in  any  wise, 
connived  at  or  been  privy  to,  the  shipment  thereof,  for  the 
purpose  of  screening  them  from  legal  process,  or  of  hioderiug. 
delaying,  or  defrauding  creditors. 

I  654.  Shertir  must  make  iitv-cntory. 

The  sheriff  must,  immediately  after  levying  under  a  warrair« 
of  attachment,  make,  with  the  assistance  of  two  disinterestec 
freeholders,  a  description  of  the  real  property,  and  a  just  ano 
true  inventory  of  the  personal  property,  upon  which  it  wasi 
levied,  and  of  the  books,  vouchers,  and  other  papers  taken  intc 
his  custodj',  stating  therein  the  estimated  value  of  each  parce. 
of  real  property  attached,  or  of  the  interest  of  the  defendanl 
therein,  and  of  each  article  of  personal  property,  enumerating 
such  of  the  latter  as  are  perishable.  The  inventory  must  b* 
signed  by  the  sheriff  and  the  appraisers;  and  must,  within  fiv< 
days  after  the  levy,  be  filed  in  the  office  of  the  clerk  o£  th« 
county,  where  the  property  Is  attached. 

XIM  flnt  claoM  of2B.&4,88(2  Edm.  4),  am'd. 
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S  665.  [Am*d,  1880*]    Slierlfl  may  nuOntain  aetioaM. 

The  sheriff  must,  subject  to  the  direction  of  the  court  oi 
judge,  collect  aud  receive  all  debts,  effects,  and  things  in  action, 
attached  by  him.  He  may  maintain  any  action  or  special  pro- 
ceeding, in  his  name,  or  in  the  name  of  the  defendant,  wliich 
is  necessary,  for  that  purpose,  or  to  reduce  to  his  actual  poaseai- 
sion  an  article  of  personal  property,  capable  of  manual  delivery, 
but  of  which  he  has  been  unable  to  obtain  possession.  And  he 
may  discontinue  sHoh  an  action  or  special  proceedipg,  at  such 
time  and  on  such  terms,  as  the  court  or  Judge  directs* - 

2»  Where  the  summons  was  served  without  the  State,  or  by 
publication,  pursuant  to  an  order  obtained  for  that  purpose, 
as  prescribed  in  chapter  fifth  of  this  act;  aud  where  the  defeud^ 
ant  has  not  appeared  in  the  action  (otherwise  than  specially) 
but  has  made  default  and  before  entering  final  judgment,  the 
sheriff  may,  in  aid  of  such  attachment,  maintain  an  action 
against  the  attachment  debtor,  and  any  other  person  or  per- 
sons, or  against  any  other  person  or  persons,  to  compel  the 
discovery  of  any  thing  in  action,  or  other  property  belonging 
to  the  attachment  debtor;  and  of  any  money,  thing  in  action, 
or  other  property  due  to  him,  or  held  in  trust  for  him,  or  to 
prevent  the  transfer  thereof,  or  the  payment  or  delivery  thereof, 
to  him  or  any  other  person,  and  the  sheriff  may,  in  aid  of  sueli 
attachment,  also  maintain  any  other  action  against  the  attacli- 
raent  debtor  and  any  other  person  or  persons,  or  against  any 
other  person  or  persona,  which  may  now  be  maintained  by  a 
judgment  creditor  in  a  court  of  equity,  either  before  the  return 
of  an  execution  in  aid  thereof,  or  after  the  return  of  an  execu- 
tion unsatisfied.  The  judgment  in  any  of  the  above-mentioned 
actions  must  provide  and  direct  that  the  said  property  shall  be 
applied  by  the  sheriff,  to  the  satisfaction  of  any  judgment  which 
the  plaintiff  may  obtain  in  the  attachment  action. 

Go.  Proc.,  part  of  9  232,  am'd;  U  1889,  ch.  5(M. 

8  656,   IAm*d,  1877.]    Perishable  sroocls  and  animals  to  1>« 
•old. 

If  property  attached,  other  than  a  vessel,  is  perishabie,  the 
court  or  judge  may,  by  an  order  made  with  or  without  notice, 
as  the  urgency  of  the  case  in  its  or  his  opinion  requires,  direct 
the  sheriff  to  sell  it  at  public  auction,  and  thereupon  the  sheriff 
must  sell  it  ac(•o^dingl3^  If  it  consists  of  live  animals,  the  same 
proceedings  may  bo  had,  but  such  notice  shall  be  given  to  the 
parties  to  the  action,  of  the  application  for  the  order  as  the 
court  or  judge  prescribes.  The  order  directing  the  sale  must 
prescribe  the  time  and  place  of  the  sale,  and  notice  thereof  must 
he  given  in  such  manner,  and  for  such  time  as  is  prescribed  in 
the  order.  The  sheriff  mu.st  retain  In  his  hands  the  proceeds 
of  the  sale,  after  deducting  his  expenses  as  allowed  by  the  court 
or  judge. 

Co.  Proc,  §  233;  and  2  B.  S.  4,  part  of  S  9  (2  Edm.  6),  am*d. 
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3  007.  CAfli'dy  1804.]    Claim   of   property;   bow   tried. 

If  goods  or  effects,  other  than  a  vessel,  attached  as  the  prop- 
erty of  the  defendant,  are  claimed  by  or  in  behalf  of  another 
person,  as  his  property,  an  afiidavit  may  be  made  and  delivered 
to  the  sheriff,  in  behalf  of  such  person,  at  any  time  while  such 
Kooda  or  effects  or  the  proceeds  thereof  are  in  the  shpriflf'a  posses- 
iftion,  stating  that  he  makes  such  a  claim;  8pec*ifying  in  whole  or 
?n  part  the  property  to  which  it  relates,  and  in  all  cases  stating 
the  Talne  of  the  property  claimed  and  the  damages,  if  any,  over 
and  above  such  valuer  which  the  claimant  will  suffer  in  case 
such  levy  is  not  released.  In  that  case,  the  sheriff  may,  in  his 
discretion,  emi^anel  a  jory  to  try  the  validity  of  the  claim. 

2  R.    S.  4,    S  10  (2  Edm.  6).    See  99  108  and  100.  ante.    L.    21)04.   ch.   541. 
In  effect  Sept.  I.  1904. 

I  688.   lAan*4tf    189Sy   194^4.1    Proceeding:*    If   claimant   snc- 


If,  by  their  Inquisition,  the  jury  finds  the  property  of  tha 
goods  or  effects  to  have  been  in  the  claimant,  at  the  time  of  the 
levy,  they  must  also  determine  its  value,  and  the  damages  above 
such  value  as  specified  in  the  last  section.  Thereupon  the  officer 
mast  forthwith  deliver  such  goods  or  effects  to  him  or  his  agent; 
onless  the  plaintiff  gives  an  undertaking  with  at  least  two  suffi- 
cient sfireties,  to  the  effect  that  the  sureties  will  indemnify  hira 
to  the  amount  therein  specified,  not  less  than  twice  the  value  of 
the  goods  and  effects  and  damages  as  determined  by  the  jury, 
and  two  hundred  and  fifty  dollars  in  addition  thereto,  against 
aJl  damages,  costs  and  expense:-"^  in  an  action  to  be  brought 
against  him  by  any  person,  by  the  claimant,  his  assignee,  or 
other  representative,  by  reason  of  the  levy  upon,  detention,  or 
sale  of  any  of  the  goods  or  effects,  by  virtue  of  the  attachment. 
If  the  undertaking  is  given,  the  officer  must  detain  the  goods  or 
effects,  as  the  property  of  the  defendant.  Where  an  undertaking 
is  given  to  indemnify  the  sheriff,  he  must,  within  two  days  after 
the  girlng  of  said  undertaking,  cause  the  same  to  be  filed  in  the 
rtifioe  of  the  conrt  out  of  which  the  attachment  was  issued,  and 
■serre  upon  the  claimant  oi^  his  ac^'nt,  and  the  attaching  creditor 
or  attorney,  whose  name  is  subscribed  to  the  warrant  of  attach- 
ment, a  copy  of  said  undertaking,  with  a  notice  of  the  justifica- 
tion of  the  sureties  thereon.  The  justification  must  take  place 
l)efore  a  judge  of  the  Yourt  out  of  which  the  attachment  was 
i«sned,  at  a  time  to  be  specified  in  the  notice,  which  must  not  be' 
less  than  two  nor  more  than  five  days  after  the  serving  of  the  • 
said  notice.  For  the  purpose  of  justification,  each  of  the  sure- 
ties upon  the  undertaking  must  attend  before  the  judge  at  the 
time  and  place  mentioned  in  the  notice,  and  be  examined  on  oath 
on  the  part  of  the  claimant,  or  his  agent  or  attornoy,  touching 
his  sufficiency,  in  such  manner  as  the  judge,  in  his  discretion, 
thinks  proper.  The  examination  may  be  adjonrnrd  from  day  to 
day  until  it  is  completed,  but  such  adjonrnment  must  always  be 
to' the  next  judicial  day.  If  re^iuired  by  the  clnimant,  his  a^*- 
signee  or  other  representative,  the  examination  must  be  nvlnccd 
to* writing  and  subscribed  by  the  sureties.  Tf  the  juflge  finds  thi"* 
sureties  sufficient  he  must  annex  the  examination  to  the  uuder- 
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(akiug,  endorse  his  allowance  thereon,  and  cause  the  said  under- 
taking, together  with  the  examination  of  the  sureties,  to  be  filed 
with  the  clerk  of  the  court.  Thereupon  the  sheriff  is  released 
and  discharged  from  all  liability,  by  reason  of  the  taking  and 
detention  of  the  property  seized.  When  any  such  undertaking 
shall  have  been  approved  and  filed,  as  hereinbefore  provided,  the 
clerk  of  the  court  in  which  the  same  shall  be  filed  shall  imme- 
diately index  the  same  in  the  general  index  book  in  his  office 
under  the  title  of  the  suit  in  which  the  attachment  is  issued. 
2  R.  S.  4.  S  11;  L.  189S.  ch.  082;  U  1904.  ch.  641.    In  effect  Sept  1,  1004. 

S  6S8-a.    [Added,   1904.]    Dlacltarce   of  persoAAl   property 
from  attadtmeat*. 

If  goods  or  effects,  other  than  a  vessel,  attached  as  the  prop- 
erty  of  the  defendant,  or  any  portion  thereof,  are  claimed   by 
or  in  behalf  of  another  person,  such  claimant  may,  within  Ave 
days  after  the  levy  of  the  attachment,  apply  to  the  judge  who 
granted  the  warrant,  or  to  the  court,  for  an  order  to  discharge 
the  attachment,  as  to  the  whole  or  a  part  of  the  property  at- 
tached.    Upon   such  an  application   the  claimant  must   give   to 
the  sheriff  an  undertaking  with  at  least  two  sufficient  sureties 
who  must  justify  in  double  the  value  of  the  property  claimed, 
as  appraised   in  the   inventory  of   the   property   attached.     The 
undertaking  must  be  couditioned  to  the  effect  that  in  an  action 
to  be  brought  on   the  uudertaking,   the  claimant  will  establish 
that  he  was  the  owner  of  such  goods  or  effects  at  the  time  of 
the  levy  thereon;  and  that  in  case  of  his  failure  to  do  so,  he  will 
pay  to  the  sheriff  the  full  value  of  the  property  so  claimed  with 
interest  from   the  date   thereof  together   with   the   costs  of  the 
action.     Sections    six    hundred    and    ninety    and    six    hundred 
and    ninety -one    shall    apply    to    an    undertaking    given    as    pre- 
scribed in  this  section.     Upon  such  an  undertaking  being  giveu 
and  after  justification  of  the  sureties  if  required,  the  court  or 
judge  must  make  an  order  discharging  the  property  so  claimed 
from    the    attachment,    upon    payment   by    the    claimant   of   the 
sheriff's  fees  and  necessary  disbursements.     Thereupon  and  upon 
Kucli  payment,  the  sheriff  must  discharge  the  same  accordingly, 
notwithstanding  that  the  plaintiff  may  have  given  an  undertaking 
as  provided  in  section  six  hundred  and  fifty-eight.     The  court  or 
judge  may,  upon  the  application  of  the  plaintiff  or  of  the  claim- 
ant at  any  time  before  the  warrant  is  vacated  or  annulled,  upon 
notice  to  all  parties  in  interest,  direct  the  sheriff  to  commence 
an  action  upon  the  undertaking,  upon  such  terms  and  conditions 
and  under  such  regulations  as  it  or  be  deems  just.     In  such  an 
action,  the  claimant  may  show,  in  bar  of  a  recovery,  that  he  was 
the  owner  of  the   said  property  attached.     If  judgment   passes 
apainst  the  claimant  the  plaintiff  is  entitled  to  recover  the  value 
of  the  said  property  with  interest  from  the  date  of  the  under- 
taking with  the  costs  of  the  action.     Neither  the  giving  of  the 
undertaking  as   prescribed   in   this  section,   nor   the   recovery  of 
any  judgment  thereon,  shall  affect  in  any  manner,  the  right,  if 
any,  of  the  defendant  in  the  attachment  action  in  or  to  the  prop- 
erty discharged  from  the  attachment*  nor  shall  th^a  section  be 
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construed  as  affectinir  or  impfUrm^  any  other  right  or  remedj' 
which  any  person  might  otherwise  have  in  respect  to  the  prop- 
erty attached. 
U  1904,  ch.  208.    In  effect  Sept.  1,  1004. 

I  6S9.  Findini^y  not  to  prejvdtce  riflfht  of  clAlmant, 

If  the  property  is  found  to  be  in  the  defendant,  the  finding 
does  not  prejudice  the  right  of  the  claimant  to  bring  an  action, 
to  recover  the  goods  or  effects,  or  the  value  thereof. 

1  660.  Proeeedlnffa  on  claim  to  domestic  Tcssel. 

Where  a  vessel,  belonging  to  a  port  or  place  in  the  United 
States,  or  a  share  or  interest  therein,  is  attached,  the  court  or 
judge,  on  the  application,  within  thirty  days  thereafter,  of  a 
person  claiming  title  thereto,  or  of  bis  agent,  must  appoint  three 
indifferent  persons  to  make  a  valuation  thereof. 

2  B.  S.  6.  8  13  (2  Bdm.  6). 

{   e6X.   [Am'd^   1877.]    Appraiser*   to   be  sworn  |   Talnatlon 
to  be  retnrned, 

A  valuation  of  a  vessel,  or  of  a  share,  or  interest  therein,  made 
as  prescribed  in  this  article,  must  be  in  writing,  and  subscribed 
by  the  appraisers;  each  of  whom  must  take  and  subscribe  an 
affidavit,  annexed  thereto,  to  the  effect,  that  the  valuation  is, 
in  all  respects,  just  and  fair,  and  that  the  value  of  the  vessel, 
share,  or  interest,  is  truly  stated  therein,  according  to  the 
deponent's  belief.  The  valuation  must  be  immediately  returned 
to  the  court  or  judge;  and,  after  an  undertaking  is  given,  or  after 
the  expiration  of  the  time  to  give  an  undertaking,  as  prescribed 
in  the  next  section,  it  must  be  delivered  to  the  sheriff. 


S  ees.  UndertaklniT  to  be  siven. 

Within  two  days  after  the  valuation  is  returned,  the  claimant 
or  his  agent  may  execute  an  undertaking  to  the  sheriff,  with 
sufficient  sureties,  approved  by  the  court  or  judge,  who  must 
justify  in  twice  the  appraised  value,  to  the  effect,  that,  in  an 
action  to  be  brought  on  the  undertaking,  the  claimant  will 
establish  that  he  was  the  owner  of  the  vessel,  share,  or  interest, 
at  the  time  of  the  levy  thereupon;  and  that,  in  case  of  his  failure 
to  do  so,  he  will  pay  the  amount  of  the  valuation,  with  interest 
from  the  date  of  the  undertaking,  to  the  sheriff;  or,  if  the  war- 
rant is  vacated  or  annulled,  to  the  defendant,  or  his  personal 
representative. 
2  B.   8.  5,  S  14. 

I  688.  Vessel!  wben  to  be  dlsehnrved. 

Upon   such   an  undertaking  being  executed   and  delivered   to 
the  sheriff,  the  court  or  jud<»e  must  make  an   order,   directing 
the  vessel  or  share  to  be  discharged  from  the  attachment.     There- 
upon the  sheriff  must  discharge  the  same  accordingly. 
Id.,  i  15. 
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}  664.  1^'hen  nndertakinv  to  be  vmed. 

The  court  or  judge  may,  upou  the  applicatiou  of  either  party, 
at  uuy  time  before  the  warrant  is  vacated  or  annulled,  direct 
the  sheriff  to  commence  an  action  upon  -the  undertaking,  upou 
such  terms  and  conditions,  and  under  such  regulations,  between 
him  and  the  applicant,  as  it  or  he  deems  just.  And  if  the  warrant 
of  attachment  is  vacated  or  annulled,  the  defendant  in  the 
attachment,  his  assignee  or  personal  representatiTe,  may  com- 
mence and  maintain  an  action  upon  the  nndertaking,  or  inay 
be  substituted,  in  place  of  the  sheriff,  in  an  action  pending 
thereupon. 

Substitute  for  2  B.  S.  6,  S  16. 

§  666.  Defence  In  Knch  an  action;  plalntllTfl  recoverx. 

In  such  an  action,  the  claimant  may  show,  in  bar  of  a  recovery, 
that  he  was  the  owner  of  the  vessel,  share,  or  interest,  at  the 
time  when  it  was  attached.  If  judgment  passes  against  him, 
the  plaintiff  is  entitled  to  recover  the  amount  of  the  valuation, 
with  interest  from  the  date  of  the  undertaking. 
Id.,  S  17,  am'd. 

§  666.   Foreiiirn  -v'CBsel)  bour  valued. 

Where  a  foreign  vessel,  or  a  share  or  interest  tbeiein,  in 
attached,  it  must  be  yalued*  as  prescribed  in  sections  660  and 
061  of  this  act,  upon  the  application  of  a  person,  who  make^ 
affidavit,  to  the  efiFect  that  he  is  the  owner  thereof,  or  that  he 
is  the  agent  of  a  i)erson,  naming  him  and  his  residence^  whom 
he  believes  to  be  the  owner  of  the  vessel,  share,  or  mterest 
attached. 
Id.,  fi  18. 

§  667.  Notice  thereof. 

Such  notice  of  the  application  must  be  given  to  the  plaintiflT, 
as  the  court  or  judge  deems  reasonable. 

Id.,  s  10. 

0 

§  06S.  Plaintiff  to  gtyre  nndertaklngr  ^pvlth  saretlen. 

Within  three  days  after  the  valuation  Is  returned,  the  plaintiff 
must  give,  to  the  person  in  whose  behalf  the  claim  is  made,  an 
undertaking,  with  sufficient  sureties,  approved  by  the  court  or 
judge,  who  must  justify  in  twice  the  appraised  value,  to  the  effect 
that  they  will  pay  such  damages  as  may  be  recovered  for  seizing 
the  vessel,  share,  or  interest,  in  an  action  brought  against  the 
sheriH,  or  the  plaintiff  in  tlio  attachment,  within  three  months 
from  the  approval  of  the  undertaking,  if  it  appears  therein  that 
tho  vessel,  share,  or  interest  belonged,  at  the  time  of  attaching 
it,  to  the  person  in  whose  behalf  the  claim  is  made. 
Id.,  fi  20. 

§  669.  Veasel;  Tvhen  to  V>e  dlncliarflred. 

Fnless  such  nn  undertaking  is  given,  the  court  or  judge  must 
grnnt  an  order  discharging  tlio  vessel,  share,  or  Interest  so 
claimed,  from  the  attachinent;  whereupon  the  sheriff  must  dis- 
charge the  same  accordingly. 
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i  670.  TTtmm  on  wMclt  debtor  tmm,T  claim  ^ 

Ify  after  such  an  undertaking  is  given  by  the  plaintiff,  the  war** 
rant  ia  yacated  or  annulled,  or  the  attachment  ia  diacnarged  as 
to  the  yeasely  share,  or  interest,  the  defendant  or  his  agent  ia 
entitled  to  claim  the  same,  or  the  proceeds  thereof,  if  it  has  been 
sold,  only  upon  liis  showing,  to  the  satisfaction  of  the  court  or 
Jud^e,  tliat  the  ondertakiug  lias  been  discharged;  or  giving  to 
the  plaintiff  an  undertaking,  with  sattieient  sureties,  approved  by 
the  conrt  or  judge,  who  must  justify  in  twice  the  appraised 
value,  to  the  effect,  that  they  will  indemnify  the  plaintiff  against 
all  charges  and  expenses,  in  consequence  of  the  undertaking. 
S  B.  S.  S,  8  23,  am'd. 

I  071.  'When  vessel  to  be  sold. 

If  the  undertaking  of  the  plaintiff  is  not  discharged,  or  he  is  not 
nidemuiMed,  as  iHrescrlbed  in  this  article,  withhi  one  month  after 
the  defendant  becomes  entitled  to  claim  the  vessel,  share,  or  in- 
terest, as  so  prescribed,  it  mar  be  sold  by  the  sheriff,  in  whose 
ens  tod  J  it  is,  upon  an  order  of  the  court  or  judge;  and  the  pro- 
ceeds of  the  sale  must  be  paid  to  the  persons  who  executed  the 
undertaking,  for  their  indemnity. 
Id.,  S  24. 

I  672.   Tbe  same. 

If  a  claim  is  not  made,  by  or  in  behalf  of  an  owner  of  a  domes- 
tic vessel,  or  of  a  share  or  interest  therein,  within  thirty  days 
after  it  is  attached,  or  if  the  proper  undertaking  is  not  executed 
by  the  claimant;  or  if  a  claim  is  not  made,  within  that  time,  by 
or  in  behalf  of  the  owner  of  a  foreign  vessel,  or  of  a  share  oi 
iuterest  therein;  tbe  vessel,  share,  or  interest,  may  be  sold  by 
the  sheriff,  under  an  order  of  the  court  or  judge,  upon  the  appli- 
cation of  the  plaintiff,  if,  in  the  opinion  of  the  court  or  judge,  a 
rale  is   necessary. 

Id.,  8  25. 

I  678.  'Tbe  ottfliO. 

Where  a  share  or  interest  in  a  •vessel,  foreign  or  domestic,  is 
attached,  if  the  proper  claim  to  it  is  not  mad^,  by  or  in  behalf  of 
<ia  owner  thereof,  within  thirty  days  thereafter,  it  may  be  sold 
by  the  sheriff,  under  an  order  of  the  court  or  judge,  upon  the 
application  of  a  joint  owner,  or  his  agent. 

IA..  S  26. 

f  674.    rAm*d,  Iit77.1    Sheriff  to  keep  property. 

The  sheriff  must  keep  tbe  property  attached  T)y  him,  or  the 
proceeds  of  property  sold,  or  of  a  demand  collected  by  him,  to 
.".nawer  any  Judgment  that  may  be  obtained  against  the  defend- 
ant in  tbe  action. 

(K  Proc..  part  of  {  232. 

I  975.  Sberlff  may  b«  directed  to  pay  money  Into  court* 
B>iit  the  conrt,  upon  the  application  of  either  party  to  the  ac- 
tion, may  direct  the  sheriff,,  either  b(»fore  or  after  the  expiration 
of  l>l«  term  of  office,  to  pay  into  court  the  proceeds  of  n  demand 
collected,  or  property  sold:  or  to  deposit  them  in  a  designated 
bank  or  trust  company,  to  he  drawn  out  only  upon  the  order  of 
the  court. 
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S  676.  [Ani'd,  ISTT.)    IVkeu  lie  may  be  directed  to  releajie 
or  deliver  property. 

Where  the  proceeds  of  the  property  sold,  and  Jf  the  demands 
collected  by  the  sheriff,  exceed  the  amouut  of  the  plaintiif's  de- 
mand, with  the  costs  and  expenses,  and  of  all  other  warrants  of 
attachment  or  executions  in  the  sheriff's  hands,  chargeable  upon 
the  same;  the  court,  or  the  judge  who  granted  the  warrant,  upon 
the  application  of  the  defendant,  or  of  an  assignee  of,  or  pur- 
chaser from  the  defendant,  and  upon  notice  to  the  plaintiff,  and 
the  plaintiffs  in  the  other  warrants  or  executions,  may,  at  any 
time  during  the  pendency  of  the  action,  make  an  order  directing 
the  sheriff  to  pay  over  the  surplus  to  the  applicant,  and  to  release 
from  the  attachment  the  remaining  real  and  personal  proi)erty 
attached. 

S  677.   [Am'd,  1880.1    PlalntilT  may  brlnv  action  la  »ame 
of  himaelf  and  tlie  aherlll. 

The  plaintiff,  by  leave  of  the  court  or  judge,  procured  as  pre- 
scribed in  the  next  section,  may  bring  and  maintain,  in  the  name 
of  himself  and  the  sheriff  jointly,  by  his  own  attorney,  and  at  his 
own  expense,  any  action  which,  by  the  provisions  of  this  title, 
may  be  brought  by  the  sheriff,  to  recover  property  attached,  or 
the  value  thereof,  or  a  demand  attached,  or  upon  an  undertaking 
given  as  prescribed  in  this  title,  by  a  person  other  than  the 
plaintiff;  the  plaintiff,  in  his  own  name  and  the  sheriff's  jointly, 
may  also  bring  and  maintain  any  action  which,  by  the  provisions 
of  subdivision  two  of  section  six  hundred  and  fifty-five  of  article 
second  of  this  title,  may  be  brought  by  the  sheriff.  ^The  sheriff 
must  receive  the  proceeds  of  such  an  action,  but  he  is  not  liable 
for  the  costs  or  expenses  thereof.  Costs  may  be  awarded,  in 
such  an  action,  against  the  plaintiff  in  the  warrant,  but  not 
against  the  sheriff. 

SnbBtitute  for  Co.  Proc,  S  238;  L.  1889,  ch.  604. 

S  678.  Hoiv  leave  to  brlnv  snch  action  procured. 

The  court  or  judge  must  grant  leave  to  bring  such  an  action, 
where  it  appears,  tbnt  due  notice  of  the  application  therefor  has 
been  given  to  the  sheriff;  but,  before  doing  so,  the  court  or  judge 
may  require  that  notice  of  the  application  be  given  to  the  plain- 
tiff, in  any  other  warrant  against  the  same  defendant.  And  such 
terms,  conditions,  and  regulations  may  be  imposed,  in  the  order 
granting  leave,  as  the  court  or  judge  thinks  proper,  for  the  due 
protection  of  the  rights  and  interests  of  all  persons,  interested 
in  the  disposition  of  the  proceeds  of  the  action, 

M. 

S  670.  Plaintiff  may  be  Joined  'vrlth  sherltf,  after  action 
commenced. 

Leave  may,  in  like  manner  and  with  like  effect,  be  granted  to 
the  plaintiff  in  the  warrant,  to  be  joined  with  the  sheriff.  In  an 
action  brought  by  the  sheriff,  in  a  case  where  he  might  have 
procured  leave  to  bring  the  a<t:on,  as  prescribed  in  the  last  two 
sections.  Upon  an  application  therefor,  the  court  or  judge  may, 
in  a  proper  case,  recmire  the  plaintiff  to  provide  for  the  expenses 
in  the  a<'tion,  already  incurred  by  the  sheriff.  The  application 
i^ust  be  denied,  in  case  of  an  unreasonable  delay  in  making  it; 
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or  where  an  application  was  made,  before  the  action  was  brought, 
and  the  plaintiff  neglected  or  refused,  without  a  good  excuse 
therefor,  to  comply  with  the  terms,  conditiouB  or  regulations*  then 
imposed. 


§  680.  JTmdffe  to  direct  «•  to  auiBaseiiieiit  of  nmeh  An  ac- 
tloM,  etc 

The  court  or  judge  may,  upon  the  application  of  the  sheriff,  or 
of  the  defendant  in  the  warrant,  during  the  pendency  of  an  ac- 
tion, brought  as  prescribed  in  the  last  three  sections,  direct  as  to 
the  conduct,  discontinuance,  or  settlement  of  the  same,  and  as  to 
the  application  or  disposition  of  the  money  or  property  recovered 
therein,  as  justice  requires. 


S  681.   Rotmrs  of  inventory  |  l&oiv-  «nforood. 

Upon  the  application  of  either  party,  and  proof  of  the  neglect 
of  the  sheriff,  the  court  or  judge  may,  by  order,  require  the  sheriff 
to  return  an  inventory.     Disobedience  to  such  an  order  may  be 
punished,  as  a  contempt  of  the  court. 
S  B.  &  13,  «  66  (2  Bdm.  14).    See  post.  8  712. 
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ARTICIiB  THIRD. 

Vacating  or  modifying  the  warrant;  discharging  thtattochmefii. 

Bee.  682.  Motion  to  yacate  or  modify  warrant,  or  increaie  aecaittj* 
on.  How  motion  mnint  b«  made;  oppailng  It  Iv  n«>v  pE««tB. 
684-686.   [Repealed.] 

686.  When  prior  motion  not  to  prejudice  aabeequent  motl—. 

687.  Defendant  may  apply  for  dlacbaise  ol  attaebinent. 

688.  Undertalclng  to  be   civen. 

688.  Application  by   one  of  aereral  defendants. 

680.  Sureties  to  Juatlfy  If  required. 

681.  Sheriff  may  retain  property  untU  juatlfleatlOA. 

682.  Foregolnc  proTialons  applicable  to  reuela. 

683.  rartnera  may   apply  to  discharge  attacbmeot. 

684.  Undertalcing  to  be   giren. 

686.  Coui-t   or  Judge   may   ascertain  ralue. 

686.  When  plalotlfl!  entitled  to  aotlce  of  any  aptfttcafttoii,  et«. 

I  682.  [Am*d»  1.8TT.]    Motion  to  -raoate  or  modify  wamttt^ 
or  lncr««no  aeoarity. 

The  defendant,  or  a  person  who  haa  acquired  a  lien  upon,  or 
interest  in,  his  property,  after  it  was  attached,  may,  at  any  time 
before  the  actual  application  of  the  attached  property,  or  the 
proceeds  thereof,  to  tne  payment  of  a  judgment  recovered  in  the 
action,  apply  to  vacate  or  modify  the  warrant,  or  to  increase  the 
security,  given  by  the  plaintiff,  or  for  one  or  more  of  those  forms 
of  relief,  together,  or  in  the  alternative. 
Substitute  for  part  of  |  241,  Co.  Proc. 


I  083.   HoiT   motion  maat   be   madei  opposing  it  by 
proofs. 

An  application,  specified  in  the  last  section,  may  b^  founded 
only  upon  the  papers  upon  which  the  warrant  was  granted;  in 
which  case,  it  must  be  made  to  the  court,  or,  if  the  warrant  was 
granted  by  a  judge  out  of  court,  to  the  same  judge,  in  court  or 
out  of  court,  and  with  or  without  notice,  as  he  deems  proper. 
Or  it  may  be  founded  upon  proof,  by  affidavit  on  the  part  of  the 
defendant:  iu  which  case,  it  must  be  made  to  the  court,  or,  if 
the  warrant  was  granted  by  a  judge  out  of  court,  to  any  jud^c 
of  the  court,  upon  notice;  and  it  may  be  opposed  by  new  proof, 
by  affidavit,  on  the  part  of  the  plaintiff,  tending  to  sustain  any 
ground  for  the  nttaonment,  recited  in  the  warrant,  and  no  other, 
unless  the  defendant  relies  upon  a  discharge  in  bankruptcy,  or 
upon  a  discbnrgo  or  exoneration,  granted  in  insolvent  proceed- 
ings; in  which  cnHe,  the  plaintiff  may  show  anv  matter,  in  avoid- 
ance thereof,  which  he  might  show  upon  the  trial. 

§  684.  [Repealed,  1877.] 

I  685.  [Repealed,  1877.] 

I  «86.  [Am*d,  1877.]  Wben  prior  motion  not  to  projndioo 
■nbse^nent  motion. 

The  denial  of  such  an  application  does  not  prejudice  a  subse- 
quent application,  seasonably  made,  founded  upon  the  failure  of 
a  complaint  which  had  not  been  ISled  or  served  at  the  time  of 
the  former  application,  to  set  forth  any  of  the  causes  of  action 
mentioned  in  section  635  and  section  G37  of  this  act. 

8m  I  608,  ante. 
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I  «8T.  fAin^A,  IftO*.]'    Dttf«aftdttnt  mmr  appir  for  dlncbarffe 
of  a.tt*cliineiftt. 

The  defendkut  may,  at  any  time  after  he  has  appeared  in  the 

action,  apply  to  the  judge  who  Krauted  tlie  wanaut,  or  to  the 

court,  for  ao  order  to  discharge  tjie  attaclmieut,  a«  to  the  whole 

or  a  part  of  the  property  attached. 

Satwtitnte   for   a   portion   of   Co.    Proc.    §   240;    L.    1900,    ch.  507.    In  effect 
Sept.  1,  IKM*  . 

I  688.  [Am'd»  l&OO.]     UaaertakUiv  to  b«  ylven. 

Upon  snch  an  application,  the  defendant  must  jfivp  an  under- 
taking, with  at  least  two  sufficient  soretios,  to  the  effect  that  he 
will,  on  demand*  pay  to  the  plaintiff  the  amount  of  any  judfr- 
ment  which  may  he  recovered  in  the  action  apainst  him,  not  ox- 
oeedittiT  a,  awtn  specified  in  the  nndertakinfr,  with  intorc^st.  The 
sum  so  specified  must  be,  at  lea.st  equal  to  the  amonnt  of  the 
plaintiffs  demand,  as  specified  in  hi.s  affidavit;  or,  at  the  option 
of  the  defendant,  equal  to  the  anpraised  value,  according  to  the 
inventory,  of  the  property  attached:  or,  if  the  application  is  to 
discharge  the  attachment,  as  to  a  part  only  of  the  proiK»rty  at- 
tached, to  the  appraised  value  of  that  portion.  Vj)on  such  ap- 
plication being  made  after  final  judgment,  the  de/fndant  must 
give  the  security  required  to  perfect  an  appeal  to  the  <  r>urt  of 
appeals  from  a  final  Judgment,  of  the  same  amount  or  to  the  same 
effect,  and  to  stay  the  execution  thereof. 

Snbstlttit^  fof   tb«   Unit   two  sentences  of   tlie   Go.   Proc.    }   ?41;    L.    1000, 
eta.  887*    la  efllBOt  Sevt.  1, 1906. 

9  689«.  Application  by  one  of  aeverol  defendania. 

Where  there  are  two  or  more  defendants,  and  an  application 
is  made,  as  prescribed  in  the  last  two  sections,  by  one  or  more, 
bnt  not  by  all  of  them,  the  undertaking  mnst  provide  for  the 
payment  of  any  judgment,  which  may  be  recovered  against  any 
of  the  defendants  in  the  action,  unless  the  applicant  makes  proof, 
by  a£Bdavit,  to  the  satisfaction  of  the  court  or  judge,  that  the 
property,  with  respect  to  which  the  application  is  made,  belongs 
to  nun  separately;  ia  which  case,  the  undertaking  must  provide 
for  the  payment  of  any  judgment,  which  may  be  recovered  in  the 
action  against  the  ap^lieant,  either  alone,  or  jointly  with  any 
other  defendant  Where  an  application  is  made,  as  prescribed  in 
this  section,  at  least  two  days^  notice  thereof,  with  a  copy  of  the 
affidavit,  must  be  served  upon  the  plaintiff's  attorney,  who  may 
oppose  the  application  by  proof,  by  affidavit,  that  one  or  more  of 
the  other  defendants  own,  or  have  an  interest  in  the  property. 

I  <H»0.     [Am'dy  1877.]    Bnreties  to  Jnstlfy  if  reqnlred. 

An  undertaking,  given  as  prescribed  in  the  last  two  sections, 
mnst  be  forthwith  filed  witn  the  clerk.  A  copy  thereof,  with 
a  notice  of  the  filing,  must  be  forthwith  served  upon  the  plaintiff*? 
attorney:  who  may,  within  three  days  thereafter,  give  notice  to 
the  sheriff,  that  he  excepts  to  the  suflSciency  of  the  sureties. 
Thereupon  the  sureties  must  justify,  upon  the  like  notice,  and  in 
tike  manner,  as  bail  upon  an  arrest;  or  a  new  undertaking  muRt 
be  given,  with  new  sureties,  who  must  justify  in  like  manner.  If 
the  plaintiff  does  not  except,  as  prescribed  in  this  section,  he  is 
deemed  to  have  waived  all  objection  to  the  sureties. 
Oo.  Proe.,  p«rt  of  |  241,  am'd.    ^  ^ 
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I  691.  Slieriir  may  retain  prapcrty  «ntU  |«0tIfl«att«m. 

The  sheriff  is  responsible  for  the  sufficiency  of  the  sureties;  anfl 


he  may  retain  possession  of  the  property  attached,  and  thejwro- 
ceeds  thereof,  until  the  objection  to  them  is  waived,  as  preacrfb«4l 
in  the  last  section,  or  they^  or  the  new  sureties,  justify. 

M.,  fftit  of  tb«  MUM  ■tetloa. 

I  <I9S.  ForeflToinv  pro^iaiana  *pplleable  to  ▼e«««l«. 
The  last  five  sections  are  applicable,  where  a  vessel,  or  a  share 
or  interest  therein,  is  attached.  If  it  is  necessary,  to  enable  tlie 
defendant  to  discharge  the  attachment,  the  court  or  judge  may, 
by  order,  stay  any  proceeding  specified  in  article  second  of  thi« 
title,  or  extend  the  time  to  do  any  act  therein  specified. 

9  698.    [Am*d,    1912.]      Partnerii   may   apply    to    diaeltarcie 
attaclunent. 

If  a  warrant  of  attachment  is  levied  upon  the  interest  of  one  or 
more  partners,  in  the  property  of  a  partnership,  the  other  part- 
ners, or  any  of  them,  may  at  any  time  before  final  judgment, 
apply  to  the  judge  who  granted  the  warrant,  or  to  the  court, 
upon  an  affidavit  showing  the  facts,  for  an  order  to  discharge  the 
attachment,  as  to  that  interest. 
Am'd  by  L.   1812,  ch.  889,  In  effect  Apr.   15,   1012. 

I  694.  [Am'd,  1877,  1912.]      Undertaking  to  be  «lTen. 

Upon  such'  an  application,  the  applicant  must  give  an  under- 
talcing,  with  at  least  two  sufficient  sureties,  to  the  effect  that  they 
will  pay  to  the  sheriff,  on  demand,  if  judgment  is  recovered 
against  the  defendant  whose  interest  in  a  partnership  is  ao  levied 
upon,  an  amount  not  exceeding  a  sum,  specified  in  the  under- 
taking, which  must  not  be  less  than  the  value  of  the  interest  of 
the  defendant,  in  the  property  seized  by  virtue  of  the  attachment, 
as  fixed  by  the  court  or  judge.  If  the  value,  in  the  opinion  of  the 
court  or  judge,  is  uncertain,  the  sum  shall  be  such  as  the  court  or 
judge  determines. 

Am'd  by  L.  1912.  di.   889,   in  effect  Apr.   15,   1912. 

9  696.   Conrt  or  Jndffe  may  aacertain  vmlae* 

ITor  the  purpose  of  fixing  the  sum,  or  determining  the  suffi- 
ciency of  the  sureties,  the  court  or  judge  may  receive  affidavits  or 
oral  testimony,  or  may  direct  a  reference. 

§  696.  Wben  plalntilt  entitled  to  notice  of  any  appliea* 
tlon,  etc. 

The  court  or  judge  may  direct,  that  the  plaintiff  have  notice  of 
an  application  for  a  discharge  of  property,  as  prescribed  in  this 
article^  or  of  the  hearing  under  an  order  of  reference,  made  ns 
prescribed  in  the  last  section;  and  if  the  applicant  does  not  ap- 
pear, where  notice  has  been  given,  the  application  may  be  dis- 
missed or  denied. 
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ARTlCIiB  FOURTH. 

Regulations  where  there  are  two  or  more  toarrante  affainai  the 

eame  defendant. 

See.  68^.  Preferences  of  two  or  more  warrants. 
608.   Role  as  to  leyj  under  a  junior  warrant. 
aiK^TOO.  [Repealed.) 
701.  Undertaking,    by   Junior  attactalng  creditor,   to   prevent   release  of 

torelgn  vessel. 
TQ2.  Rule  as  to  subsequent  sttachment  of  foreign  vessel . 

703.  RlKhts  of  Junior  plaintiff  in  action  by   senior  plaintiff  and  sheriff 

jointly. 

704.  Junior  j>lalntiff  may  be   allowed    to   commence   action  Jointly  with 

sheriff. 
706.  Rights  of  third  and  other  subsequent  attaching  credlton. 

160T.  Preferenceii  of  trro  or  more  iivarrants. 

Where  two  or  more  warrants  of  attachment,  aicainst  the  same 
defendant,  are  delivered  to  the  sheriff  of  the  same  county,  to  be 
executed,  their  respective  preferences,  and  the  rules,  where  a 
levy,  or  a  levy  and  sale,  have  been  made  under  a  junior  warrant, 
are  the  same,  as  where  two  or  more  executions,  against  the  prop- 
erty of  the  same  defendant,  are  delivered  to  the  sheriff  of  the 
same  county,  to  be  executed. 
See  2  R.  S.  306,  ff  14  and  15  (2  Bdm.  870). 

i  098.  Rvle  mm  to  lewy  vnder  a  Jmniar  frarraat. 

Where  a  domestic  vessel,  or  share  or  interest  therein,  has 
been  attached,  and  afterwards  released,  as  prescribed  in  this 
title;  or  where  the  personal  property  of  a  partnership,  of  which 
the  defendant  was  a  member,  has  been  attached,  and  the  attach- 
ment afterwards  discharged,  upon  the  application  of  another 
partner,  as  prescribed  in  this  title;  another  warrant,  against  the 
same  defendant,  shall  not  be  levied  on  the  same  property,  by  the 
sheriff  of  the  same  or  of  any  other  county,  until  after  the  first 
warrant  has  been  vacated  or  annulled.  But,  except  as  thus  pre- 
scribed, where  a  second  warrant,  ajirainst  the  same  defendant,  is 
delivered  to  the  same  sheriff,  he  must  execute  it,  by  a  levy  upon 
property  within  his  county,  and  he  must  thereupon  take  the  same 
proceedings,  as  if  the  levy  was  made  under  the  first  warrant. 
See  ante,    ||   062  and  OM. 


>*    [Repealed,  1877.] 
I  TOO.    [Repealed.  1877.1 

I  701.  Undertalciair  by  Janlor  attaeblns  ereditor  to   pre- 
weiat   release  of  forelva  wensel. 

Where  a  foreign  vessel,  or  a  share  or  interest  therein,  has  been 
attached  and  valued,  as  Prescribed  in  article  second  of  this  title, 
and  the  plaintiff,  in  the  first  warrant  of  attachment,  fails  to  give 
an  undertaking  to  prevent  the  release  thereof,  the  court  or  judge 
may  grant  to  the  plaintiff  in  a  second  wnrrant.  then  in  the  sher- 
iff's hands  for  execution,  an  extension,  of  not  more  than  thnv 
days  thereafter,  within  which  to  furnish  an  undertaking,  in  all 
respects  like  the  one  to  be  furnished  by  the  first  plaintiff.  And  if 
he  furnishes  it  within  that  time,  he  has  the  same  rights  and 
privileges,  and  is  subject  to  the  same  duties  and  liabilities,  with 
lespect  to  the  vessel  and  its  proceeds,  and  the  subsoquent  pro- 
ceedings relating  thereto,  as  if  his  was  the  first  warrant. 

I  703.  Rale  a«  to  sabseqaeat  attacbmeat  of  forelan  ves- 
sel. 

If  a   foreign  vessel,   or  a  share  or  interest  therein,   has  been 
attached,  and  afterwards  released,  by  reason  of  the  failure  of  the 

151  — 


703-705  AITAC  IIMhlN^T  OF  PROPERTY.         c.  7,  t.  3,  a.  4 

plaintiff,  in  tho  first  or  the  sorond  warrant,  to  cive  an  undertak- 
ing to  prevent  the  release,  it  shall  not  be  again  attached,  under 
a  warrant  against  the  same  defendant,  which  has  been  delivered 
to  the  Kberiif  of  the  »ame  county,  before  the  expiration  of  the 
time  within  which  the  undertaking  should  have  been  furniahed. 
Hut  it  may  be  again  attached,  under  a  aubseQueut  warrant 
against  the  same  defendant;  in  which  cai^c,  the  plaintiff  therein, 
and  the  plaintiff  in  each  warrant  subsequently  delivered  to  the 
sheriff,  have  the  same  rights,  and  privileges,  and  are  subject  to 
the  same  duties  and  liabilities,  with  respect  to  the  vessel  aud  its 
proceeds,  and  the  subsequent  proceedings  relating  thereto,  as  if 
the  warrant,  under  which  it  was  attached,  was  the  first  warrant. 

f  703.  RlffhtN  of  Janlor  plaintiff  In  action  by  nentor  plain- 
tiff and  sheriff  Jointly. 

Where  the  plaintiff  in  a  warrant  of  attaehmeiit  haa  eomm^Bced 
an  action,  in  the  name  of  himself  and  the  sheriff  jointly,  as  pre- 
scribed in  this  title,  a  nlaintiff  in  a  junior  warrant  may  apply  to 
the  court  or  judge,  to  direct  as  to  the  conduct,  discontinuance,  or 
settlement  of  the  same,  or  to  impose  terms,  conditions,  and  regula* 
tions  as  to  the  continuance  thereof,  in  the  interest  of  the  a^ipli- 
cant;  and  such  order  may  be  made  thereupon,  as  justice  requires. 
If  the  first  warrant  is  vacated,  or  the  attachment  thereunder  i^ 
released  <»r  discharged,  without  affecting  tlie  cause  of  action 
prosecuted  by  the  plaintiff  therein  and  the  sheriff  ioiiitly,  the 
plaintiff  in  the  warrant  next  in  order,  may  \n>on  h{B  own  applica- 
tion, be  substituted  as  joint  plaintiff  with  the  sheriff,  by  an  order, 
made  as  upon  an  application  for  leave  to  bring  such  an  action. 

8ce  SI  0T7-Q8O,  ante. 

fl  704.  Janlor   plaintiff  may  be  alloived  to  oomntence  ae» 
tlon  Jointly  ^vltli  sheriff. 

A  plaintiff  in  a  second  warrant  may  apply  to  the  court  or 
juiige.  upon  iKitice  to  the  plaintiff  in  tlie  first  warrant,  and  to  the 
slicrifT,  for  leave  to  bring  aud  maintain,  in  the  name  of  himself 
and  the  sheriff  jointly,  any  action,  which  might  be  brought  in  the 
name  of  the  seuior  plaintiff  aud  the  sheriff.  If  it  appears  that 
the  plaintiff  in  the  hrst  warrant  neglects  or  refuses  to  be  joined 
Willi  the  sluTiff  in  such  an  action,  or  to  comply  with  the  terms, 
conditions,  and  regulations,  imposed,  either  upon  granting  hiiu  an 
order  for  that  purpose,  or  upon  the  hearing  of  an  application, 
made  as  prescrilied  in  this  section,  the  c<>urt  or  judge  may  grant 
to  the  plaintiff  in  the  second  warrant,  leave  to  bring  and  maintain 
such  an  action,  in  the  name  of  himself  and  the  sheriff  jointly, 
with  like  effcK't,  as  if  his  iv^s  the  first  warrant. 

I  705.  RIfrUtii    of    third    and    other    antoaecaaent    attacMlnic 
credltorM. 

Where    there    are    more    than    two    warrants    of    attachment. 
against  the  same  defendant,  the  plaintiffs  in  the  third  and'  eacli 
subsequent  warrant  have,  acc<»rding  to  their  respective  priorities, 
the   same   rights   and   privileges,   as  against   the   plaintins  in   all 
senior  warrant s^   which   the  jdaintitT  in  the  second  warrant  has, 
as  against  the  plaintiff  in  the  first,  and  are  subject  to  tlie  same 
duties  aud  lialdlitics:  cxc«'pt  that  a  second  extension  of  the  time. 
within  which  to  furnish  an  undertaking  to  prevent  the  release  of 
a    foreign    vessel,    or   a    share   or   interest   therein,   shall    not    be 
granted.      And  the  plaintiffs  in  two  or  more  junior  warranta  of 
atlachiui'nt.    may.   by   agrceniont   among  tluinselves,   take  jointly, 
nnd  for  their  cominou   henofit,  any  proceeding,  permitted  ny  this 
title  to  be  t;ikrn,  by  tlie  planitiff  in  a  second  or  subsequent  war- 
rant of  attachment:  provided  that  it  <loes  not  Interfere  with   the 
preferential  or  other  right  of  an  intermediate  plaintiff. 
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*  ARTICLE  FIFTH. 

FrvoeKd '...y8  ujUr  judgment;  rights  ofpjrti<8  and  duties  of  the 
sheriff  ujier  the  warrant  is  vacated  ur  amiiUled,  or  the  ahactk- 
meri»-t  discharged, 

•«o.  706.  ExccutipD  to  Issne  to  theriff  wbo  has  lerled. 

rot.  TV'hen  Judgment  enforceable  only  against  attached  property. 
108.  Jiidsmcnt  In  th^  principal  action;  bow  aatlafied. 
700.  Wlien  attacbmeut  dLscbarsed,   etc.,   property   to  be  reat9r«d  to  de- 
fendant. 

710.  Additional  provision    for   his    r<^ltef. 

711.  Cancelling  notice   attaching   leal  property. 

713.  When  sheriff  to  rotaro  warrant  and  hit  proceedings. 

I  70C  fixecntloa  to  ta«ne  to  aherlff  ^'lio  has  levied. 

Where  a  levy,  under  a  warrant  oX  attachment  in  an  actioa, 
has  been  made,  an  execution  asainst  property,  upon  a  final  judg- 
ment iu  fiiYor  of  the  plaintiff  tnerein,  recovered  after  the  expira- 
tion of  tiie  term  of  office  of  the  sheriff,  who  made  the  lev^,  must 
neTerthelecM  be  directed  to  and  executed  by  that  sheriff,  unless 
another  person  is  desiRuated  by  law  to  complete  the  unfinished 
business  pertaining  to  his  office;  or,  in  that  case,  to  the  person  so 
decimated. 

I  707.  {Am*d,  1877.]  When  Jadvment  enforceable  only 
aspnlnat   nttnehed    property. 

Where  a  defendant,  who  has  not  appeared,  is  a  non-resident  of 
the  State,  or  a  foreign  corporation,  and  the  summons  was  served 
without  the  State,  or  by  publication,  pursuant  to  an  order  ob- 
tained  for  that  purpose,  as  prescril>ed  in  chapter  fifth  of  this  act, 
the  jnd;rment  can  be  enforced  only  against  the  property  which  has 
been  levied  upon,  by  virtue  of  the  warrant  of  attachment,  at  the 
time  when  the  judgment  is  entered.  But  this  section  does  not 
declare  the  effect  of  such  a  judgment,  with  respect  to  the  appli- 
cation of  any  statute  of  limitation. 

I  70H.  [Am'd,  1877,  1012.]  Judgment  in  the  principal  ac- 
tion; Itovr  aatislled. 

Where  an  execution  against  property  is  issued  upon  a  judg- 
ment for  the  plaintiff,  in  an  action  In  which  a  warrant  of  attach- 
ment hns  been  levied,  the  sheriff  must  satisfy  It,  as  follows: 

1.  He  must  pay  over  to  the  plaintiff  all  money  attached  by  him, 
and  the  proceeds  of  all  sales  of  perishable  proportr,  or  of  any  ves- 
sel or  share  or  interest  theppin,  or  animals,  sold  bv  him,  or  of 
any  debts,  or  other  things  in  action  collected  or  boM  by  him;  or  so 

-much  tliereof  as  is  necessary  to  satisfy  the  judgment. 

2.  If  any  balanee  remains  due,  he  must  sell,  under  the  execu- 
tion, the  othei*  personal  property  nttache<l,  or  so  much  thereof  as 
is  necessary:  including  rights  or  shares  In  the  stock  of  an  asso- 
ciation or  cc^rporatiou,  or  a  bond  or  other  instrument  for  the  pay- 
ment of  money,  executed  and  issued,  with  the  interest  coupons 
aanezed,  if  any.  by  a  government,  state,  eounty,  public  officer,  or 
municipal  or  other  corporation,  which  is  in  terms  negotiable,  or 
otherwise^  whether  past  dne,  or  yet  to  bei*ome  due;  but 
not  including  any  other  debt  or  thin'^  iu  action.  If  the  pro- 
ceeds of  that  property  are  inHUtlioieiit  to  .satisfy  the  judg- 
ment, and  the  execution  requires  him  to  sutiniy  it  out  of  any 
other  personal  property  of  the  defendunt,  he  iiuiHt  sell  the  per- 
sonal property,  upon  which  he  has  loied  by  virtue  of  the  execu- 
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tion.  If  the  proceeds  of  the  peraonal  propertjt  applicable  to  the 
execution,  are  insufficient  to  satisfy  the  judgment,  the  sherilE 
must  sell,  under  the  execution,  all  the  right,  title,  and  interest, 
which  the  defendant  had  in  the  real  property  attached,  at  the 
time  when  the  notice  was  filed,  or  at  any  time  afterwarda,  before 
resorting  to  any  other  real  property. 

3.  If  personal  property  attached,  belonging  to  the  defendant* 
has  passed  out  of  the  hands  of  the  sheriff;  without  having  been 
sold  or  converted  into  money,  and  the  attachment  has  not  been 
discharged  as  to  that  property,  he  must,  if  practicable,  regain  pos- 
session thereof;  and,  for  that  purpose,  he  has  all  the  authority 
which  he  had,  to  seize  the  same  under  the  warrant.  A  person, 
who  wilfully  conceals  or  withholds  such  property  from  him,  is 
liable  to  double  damages,  at  the  suit  of  the  party  aggrieved. 

4.  Until  the  judgment  is  paid,  he  may  collect  the  debts  and 
other  things  in  action  attached,  and  prosecute  any  undertaking, 
which  he  has  taken  in  the  course  of  the  proceedings,  and  apply 
the  proceeds  thereof  to  the  payment  of  the  judgment. 

6.  At  any  time  after  levying  the  attachment,  the  court,  upon 
the  petition  of  the  plaintiff,  accompanied  with  an  affidavit,  speci- 
^ing  fully  all  the  proceedings  of  the  sheriff,  since  the  levy  under 
the  warrant,  the  property  attached,  and  the  disposition  thereof; 
and  the  affidavit  of  the  sheriff,  showing  that  he  has  used  dili- 
gence, in  endeavoring  to  collect  the  debts  and  other  things  in  ac- 
tion attached,  and  that  a  portion  thereof  remains  uncollected; 
may  direct  the  sheriff  to  sell  the  remaining  portion,  upon  such 
terms,  and  in  such  manner,  as  it  thinks  proper.  Notice  of  the  ap- 
plication must  be  given  to  the  defendant  s  attorney,  if  the  defend- 
ant appeared  in  the  action.  If  the  summons  was  not  personally 
served  on  the  defendant,  and  he  did  not  appear,  the  court  may 
make  such  order  as  to  the  service  of  notice,  as  it  thinks  proper: 
or  may  grant  the  application  without  notice. 

Co.  Proc..  fi  237.  Am'd.      Am'd  by  U   1012.  cb.  40.  in  •fleet  SepL   1,  1912. 

I  709.  [Am'd,  1877.]  IVhen  atta«lftmeitt  dliMhmvsred,  ete^ 
property  to  be  rentored  to  defendant. 

Where  a  warrant  of  attachment  is  vacated,  or  annulled,  or  an 
attachment  is  discharged,  upon  the  application  of  the  defendant, 
the  sheriff  must,  except  in  a  case  where  it  is  otherwise  specially 
prescribed  by  law,  deliver  over  to  the  defendant,  or  to  the  person 
entitled  thereto,  upon  reasonable  demand,  and  upon  payment  of 
all  costs,  charges,  and  expenses,  legally  chargeable  by  the  sheriff, 
all  the  attached  personal  property  remaining  in  his  hands,  or  that 
portion  thereof,  as  to  which  the  attachment  is  discharged;  or 
the  proceeds  thereof,  if  it  has  been  sold  by  him. 

10.,  U«t  MDtMiM  9i  I  2t7,  and  vxt  of  If  289  and  340.    8m  I  890.  mbd.  IX 

I  710.   Additional  proTlaton  for  btii  relief. 

Where  the  sheriff  is  required  by  this  title,  to  deliver  attached 

Property,  or  the  proceeds  thereof,  to  the  defendant,  he  must  also 
eliver  to  him,  unless  otherwise  specially  directed  by  the  court  or 
judge,  all  books  of  account,  vouchers,  evidences  of  debt,  muni- 
ments of  title,  or  other  papers,  relating  to  the  property,  either 
real  or  personal,  or  to  its  proceeds:  together  with  all  nndertak- 
ings,  relating  thereto,  which  he  has  taken  in  the  course  of  the  pro- 
ceedings, and  which  have  not  been  fully  satisfied;  except  an  un- 
dertaking, given  by  the  defendant,  upon  the  discharge  of  property. 
He  must  also  deliver  a  written  assignment,  duly  acknowledged,  of 
each  undertaking,  so  delivered,  and  of  each  other  instrument,  to 


5$  711-12  ATTACHMENT  OF  PROPERTY,      c.  7,  t.  8,  a.  5 

which  the  defendant  is  thus  entitled^  an  assignment  of  which  is 
necessaiy  to  perfect  or  protect  the  defendant's  title  thereto.  The 
defendant  must  also,  but  upon  his  own  application  only,  be  sub- 
Btitnted  in  place  of  the  sheriff,  or  the  sheriff  and  the  plaintiff 
jointly,  in  an  action  brought  as  prescribed  in  this  title;  but  the 
court  or  judge  may  impose,  as  a  condition  of  granting  the  order 
of  subfltitntion,  such  terms  as  justice  requires,  with  respect  to 
indemnity  and  payment  of  expenses.  The  defendant's  right, 
without  respect  to  property  attached  and  not  disposed  of,  and  an 
undertaking,  or  other  instrument,  to  which  he  is  thus  entitled,  are 
the  same  as  those  of  the  sheriff,  while  the  warrant  was  still  In 
force,  except  where  his  rights  are  specially  defined  or  regulated 
by  law. 

f  Til.  CteneelUniT  notle«  attaclftliiir  real  property. 

At  any  time  after  the  warrant  of  attachment  has  been  yacated 
or  annulled,  or  the  attachment  has  been  discharged  as  to  real 
property  attached,  the  court  may,  in  its  discretion,  upon  the  ap- 
^cation  of  any  person  aggrieved,  and  upon  sncn  notice  as  it 
deems  Just,  direct,  that  any  notice,  filed  for  the  purpose  of  attach- 
ing the  property,  be  cancelled  of  record,  by  the  clerk  of  the 
county  where  it  is  filed  and  recorded.  The  cancellation  must  be 
made  by  a  note,  to  that  effect,  on  the  margin  of  the  record,  refer- 
ring to  the  order;  and,  unless  the  order  Is  entered  in  the  same 
clerk's  ofllce,  a  certified  copy  thereof  must,  at  the  same  time,  be 
filed  therein. 

Oo.   Ptoc.,   part  of  |  132,   am'd  and  enlarged. 

I  TUL  "VirheM  aherllf  to  return  ^rarrant  aad  his  proeeeA- 

Where  a  warrant  of  attachment  has  been  vacated  or  annulled, 
the  sheriff  must  forthwith  file,  in  the  clerk's  office,  the  warrant, 
with  a  return  of  his  proceedings  thereon.  Upon  the  application 
of  either  party,  and  proof  of  the  sheriffs  neglect,  the  court  may 
direct  him  so  to  do,  forthwith,  or  within  a  specified  time. 

U.,  i  242*  am'd,  and  CQnaOldated  with  bo  mncb  uf  2  R.   g.  18,  |  M  (2 
Mb.  14).  as  relataa  to  the  return  of  the  trarrant. 
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TITUS  IV. 

Other    provisional    remedies  j    general  and  misoeUaaeoas 

provisions. 

Article  1.  RecelTen. 

2.  Depostt,  dcllTerr,  or  convejanee  of  properv/. 
8.  General  and  miseelUQeoos  proTisions. 

ARTICLES   FIRST. 

Beceivera 

Sec.  713.  ReceiTor;   when  appointed. 

714.  Appoint ment   of   receiver;    notice   of   application. 

716.  Security. 

710.  Certain  recelreif  may  bold  real  pn^ieity. 

i  718.  [ADi*d,  1896.}    Ue«etver)  when  aippolittetf. 

In  addition  to  the  cases,  whore  the  appointment  of  a  r«oeiTer 
is  specially  provided  for  by  law,  a  receiver  of  propertjt  which  is 
the  subject  of  an  action,  in  the  supreme  court  or  a  county  court* 
may  be  appointed  by  the  court,  in  either  of  the  following  cases: 

1.  Before  final  judgment,  on  the  application  of  a  party  who  es- 
tablishes an  apparent  right  to,  or  interest  in,  the  proi>erty,  where 
it  is  in  the  possession  of  an  adverse  party,  and  there  Is  danger 
that  it  will  be  removed  beyond  the  jurisdiction  of  the  court,  <w 
lost,  materially  iniurcd,  or  destroyed. 

2.  By  or  after  the  final  judgment,  to  carry  the  judgment  into 
effect,  or  to  dispose  of  the.  property,  according  to  its  dvections. 

3.  After  final  judgment,  to  preserve  the  property,  during  the 
pendency  of  an  appeal. 

The  word,  **  property,"  as  used  in  this  section,  includes  the 
rents,  profits,  or  other  income,  and  the  increase,  of  real  or  per- 
sonal property. 

h,  1805,  ch.  M6. 

I  714.  [Ana'd,  1870»  1808.1  Appointment  of  reoetveri  no- 
tice of  application. 

Notice  of  an  application,  for  the  appointment  of  a  receiver  in 
an  action,  before  judgment  therein,  must  be  given  to  the  adverse 
party,  unless  he  has  failed  to  appear  ii^  the  action,  and  the  time 
limited  for  his  appearance  has  expired.  But  where  an  order  has 
been  made,  as  prescribed  in  section  four  hundred  and  thirty- 
eight  of  this  act,  the  court  may,  in  its  discretion,  appoint  a 
temporary  receiver,  to  receive  and  preserve  the  property,  without 
notice,  or  upon  a  notice  given  by  publication  or  otherwise,  as  he 
think.'?  oroper.  But  where  the  action  is  for  the  foreclosure  of  a 
mortcuge,  which  mortgage  provides  that  a  receiver  may  be  ap- 
pointeo  without  notice,  notice  shall  not  be  required. 

Sec  Si  827,  post;  L.  1U03.  ch.  217.     In  effect  Sept.  1.  1903. 

S  715.   [Ain*d,   1800.]    Secnrltjr- 

A  receiver,  appointed  in  an  action  or  special  proceeding,  most, 
befoie  entering  upon  his  duties,  execute  and  file  with  the  proper 
clerk,  n  bond  to  the  people,  with  at  least  two  sufficient  sureties, 
in  a  penalty  fixed  by  the  court,  judge,  or  referee,  making  the  ap- 
pointment, Conditioned  for  the  faithful  discharge  of  his  duties  as 
r'^rrirrr:  and  the  execution  of  any  such  bond  by  any  fidelity  or 
pnretv  pon^nonv  authorized  bv  the  laws  of  this  state  to  transact 
busiiiCKs,  Rhall  be  equivalent  to  the  execution  of  said  bond  by  two 
sureties.    And  the  court,  or,  where  the  order  was  made  out  of 
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court,  the  judge  making  the  order,  by  or  pursuant  to  which  the 
receiTer  was  appointed,  or  hts  successor  in  office,  may,  at  any 
time,  remove  the  receiver,  or  direct  him  to  give  a  new  bond,  with 
new  sureties,  with  the  like  condition.  But  the  foregoing  provi- 
sions of  this  section  do  not  apply  to  a  case  where  special  provi- 
sion is  made  by  law,  for  the  security  to  be  given  by  a  receiver,  or 
for  increasing  the  same,  or  for  removing  a  receiver.  A  receiver 
who,  having  executed  tatd  filed  a  bond  as  provided  for  in  this  sec- 
tion, before  presenting  his  accounts  as  receiver,  must  give  notice 
to  the  surety  or  sureties  on  his  official  bond,  of  his  Intention  to 
present  his  accounts,  not  less  than  eight  days  before  the  day  set 
for  the  hearing  on  said  accounting.  The  same  notice  must  be 
giTen  to  such  surety  or  sureties  where  the  accounting  is  ordered 
on  the  petition  of  a  person  or  persons  other  than  the  receiver, 
and  in  no  case  shall  the  receiver's  accounts  be  passed,  settled  or 
allowed,  unless  the  said  notice  provided  for  in  this  section  shall 
have  first  been  givea  to  the  surety  or  sureties  on  the  official  bond 
of  such  receiver. 

See  poet,  S8  810  81$;  Uio  ff  729-730.  In  effect  March  11,  180«.  L.  1896. 
eh.  M. 

I  T16.  [Am'd,  lft05,  1909.1  Certain  ree^fv^m  inar  hold 
real   propertr* 

A  receiver,  appointed  by  or  pursuant  to  an  order  or  a  Judgment, 
in  an  action  in  the  supremo  court  or  a  comity  court,  may  take 
and  hold  real  property,  upon  snoh  trusts  and  for  such  purposen 
as  the  court  directs,  subject  to  the  direction  of  the  court,  from 
time  to  time,  respecting  the  disposition  thereof. 

L.  1«05.  ch.  040:  L.  1846,  ch.  Ii2.  |  t  (4  Edm.  562).  am'd.  Am'd  by 
I^  1909.  rh.  6.5.  Alfio  partly  repealed  by  L.  1009.  ch.  28.  See  Oonsolidatecl 
l.aws,  tit.  General  rorpnrattan  Law,  I  24.S.  See  note  43  of  notes  eC 
Board   of  Statutory  Consolidation  at  cod  of  code. 
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ARTICUD  SB€M>in>. 

DqfHmtf  delivery  or  conveyance  of  property. 

8ec.  717.  Oonrt  may  oM«r  a  deposit  or  dellyair  of  prepertj  In  certain  caaaa. 
718.  When  sheriff  may  take  and  conTey,  etc.,  proper^. 

S  T17.  [Aiu*d,  18770  Court  mar  order  a  deposit  or  dolfv^ 
ery  of  property  in  eertain  e«.«eii. 

Where  it  is  admittedi  hy  the  pleading  or  examination  of  a  iMtrty, 
that  he  has,  in  his  possession  or  under  his  control,  money,  or 
other  personal  property  capable  of  deliyery,  which,  being  the  sab* 
ject  of  the  action  or  special  proceeding,  is  held  by  him  as  trustee 
for  another  party,  or  which  belongs  or  is  due  to  another  partx* 
the  court  may,  in  Its  discretion,  grant  an  order,  upon  notice,  that 
it  be  paid  into,  or  deposited  in  court,  or  deliTered  to  that  party, 
with  or  without  security,  subject  to  the  further  direction  of  the 
court. 

Ce.  Proc.,  part  of  |  244,  am'd.    See  peat.  If  74ft-764. 

S  718.  'When  eftieriir  naay  talce  and  couTey,  etc,,  proportr** 

Where  the  court  has  directed  a  deposit  or  deliyery,  as  pre- 
scribed in  the  last  section;  or  where  a  judgment  directs  a  ^r^ 
to  make  a  deposit  or  delivery,  or  to  convey  real  property;  if  the 
direction  is  disobeyed,  the  court,  besides  punishing  the  disobe- 
dience as  a  contempt,  may,  by  order,  require  the  sheriff  to  take* 
and  deposit  or  deliver  the  money  or  other  personal  property,  or 
to  convey  the  real  property,  in  conformity  with  the  direction  of 
the  court. 

Id.,  S  244,  the  last  sentence  but  one  aM'd. 
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ARTICLES   THIRD. 

•     Oeneral  and  miBceUaneawprovMons. 

Ste.  T19.  Ancct,  Injimetlon,   and   atUclunent;  whan  not  to  be  gimntod  to> 
fttlier. 
7S0.  Oovnteidalm,  pM?laioiml  remedlM. 

I  TIO.  [Am'd,  1879.)  Axv^st,  iii|«ttetioit,  and  attachment; 
irb«n  not  to  be  granted  together. 

Where  application  for  an  order  of  arrest,  an  injunction,  and 
a  warrant  of  attachment,  or  two  of  them,  is  made,  in  the  same 
action,  against  the  same  defendant;  and  it  satisfactorily  appears 
that,  under  the  particnlar  circumstances  of  the  case,  two  or  all 
of  them  are  not  necessary  for  the  plaintiff's  security,  the  court 
or  jndge  may,  in  its  or  his  discretion,  require  the  plaintiff  to 
elect  between  them.  Where  an  application  is  made  to  obtain^ 
vacate,  modify,  or  set  aside  an  order  of  arrest,  injunction  order, 
or  warrant  of  attachment,  the  oou'rt  or  judge  must  finally  decide 
the  same,  within  twenty  days  after  it  is  submitted  for  decision. 

|79M>.   [Am'dy  1879.]    Connterclalm,  proT^lslonal  remedies. 

Where  the  defendant  interposes  a  counterclaim,  and  there- 
upon demands  an  affirmatiye  judgment  against  the  plaintiff, 
his  right  to  a  proTisional  remedy  is  the  same  as  in  an  action 
brought  by  him  against  the  plaintiff,  for  the  cause  of  action 
stated  in  the  counterclaim,  and  demanding  the  same  judgment. 
iUnd  for  the  purpose  of  applying  to  such  a  case  the  proyisions 
of  this  act,  the  defendant  is  deemed  the  plaintiff,  the  plaintiff 
is  deemed  the  defendant,  and  the  covnterclalm  so  set  forth  In 
the  answer  is  deemed  the  complaint. 
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CHAPTER  Vm. 

Miscellaneous  Interlocutory  Proceedings,  and  Regu^ 

lations  of  Practice^ 

n  TLB     L—  Hlstokes  Oadfltioas,  DefeeU,  »iid  IriegaUrities. 

TITLE   II.--  Teadei;,  and  other  Offers  Mid  BeqnenU  to  the  A.dTene  Party. 

TITLE  III.—  Payment  of  Honey  into  Conrt,  and  Care  and  DUpoaltlon  Thereof. 

TITLE  lY.—  Profeedlngfi  apon  the  Death  or  INaabllttf  of  a  Party,  Qt  tba 
Transfer  of  hie  Inter«fit« 

TITLE   v.—  Hottone  and  Ordere  Generally. 

TITLE    TI.—  HlicellaneoBS  Practice  Be^latloni. 

TITLB  I. 

Mistakej,  omissions,  defects,  and  irr^guIaritieB. 

Btc,   72t.  Dpfocta  curod  by  Terdiet.  etc.,  and  by  Jadgmei^t. 
722.  RncU  defects  to  be  supplied. 
720.  Amendments  by  tbe  conrt;  dlRregardinf;  Immaterial  erroni,  etc. 

724.  BeU«f  ntfainst  omlHslonH,  etc.;  ameudmenta  to  conform  proceed Ingai 

725.  Betutns  uy  offlcern,  etc, 

726.  Papers  lost  or  withheld:  how  Btipp1te<1. 

727.  Order  of  court:  when  neceesary  to  amend. 

728.  Diftreenrdlng  defects  In  affldavlta. 

729.  Certain  bonds,  etc..  when  sufficient. 

730.  Amending  defects  In  bonds,  etc. 


i  721.  [Am*d,  1879.]    Defects  cared  by  Tcraict,  mte^ 
br  Judgrment. 

In  a  court  of  record,  where  a  verdict,  report  or  decision  has 
been  rendered,  the  judgment  shall  not  be  stayed,  nor  shali  any 
judgment  of  a  court  of  record  be  impaired  or  affected,  by 
reason  of  either  of  the  following  imperfections,  omissions^ 
defects,  matters,  or  things,  in  the  process,  pleadings  or  other 
proceedings: 

1.  For  want  of  a  summons,  or  other  writ. 

2.  For  any  fault  or  defect  in  process;  or  for  misconceiving  a 
process,  or  awarding  it  to  a  wrong  officer. 

3.  For  an  imperfect  or  insufficient  return  of  a  sheriff  or  other 
officer;  or  because  an  officer  has  not  subscribed  a  return,  actually 
made  by  him. 

4.  For  a  variance  between  the  summons  and  complaint. 

5.  For  a  mispleading,  insufficient  pleading,  or  jeofail. 

6.  For  want  of  a  warrant  of  attorney  by  either  party. 

7.  For  the  appearance,  by  attorney,  of  an  infant  party,  if  the 
verdict,  report,  or  decision,  or  the  judgment,  is  in  his  favor. 

8.  For  omitting  to  allege  any  matter,  without  proof  of  which 
the  verdict,  report,  or  decision  ought  not  to  have  been  rendered. 

9.  For  a  mistake  in  the  name  of  a  party  or  other  person;  or 
in  a  sum  of  money;  or  in  the  description  of  property;  or  in 
reciting  or  stating  a  day,  month,  or  year;  where  the  correct 
name,  sum,  description,  or  date  has  been  once  rightly  stated,  in 
any  of  the  pleadings  or  other  proceedings. 

10.  For  a  mistake  in  the  name  of  a  juror  or  officer. 

11.  For  an  informality  in  entering  judgment,  or  making  up  the 
judgment-roll. 

12.  For  an  omission  on  the  part  of  a  referee  to  be  sworn; 
or  for  any  other  default  or  negligence  of  the  clerk,  or  any  other 
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officer  of  the  court,  or  of  a  party,  his  attorney  or  counsel,  by 
which  the  adverse  party  has  not  been  prejudiced. 

1  ft.  8.  4M.  4S5.   (  7  (2  Edm.  442,  448),  Bm'd. 

I  7S8.  Bmetk  defects  to  be  supplied. 

fi«acfa  of  the  omissions,  imperfections,  defects,  and  Tariances, 
specified  in  the  last  section,  and  any  other  of  like  nature,  not 
being  against  the  right  and  justice  of  the  matter,  and  not  alter- 
ing the  issue  between  the  parties,  or  the  trial,  must*  when 
aecessarr,  l>e  supplied,  and  the  proceeding  amended,  Uy  the 
court  wherein  the  judgment  is  rendered,  or  by  an  appellate 
court. 
U^  i  8. 

I  TS8.  [Am'd,  1877,  1800.]  AmejidmeittM  by  tbe  eovrtf 
dlarevardlng    immaterial    errom,    etc. 

The  court  may,  upon  the  trial,  or  at  any  other  stage  of  the 
action,  before  or  after  judgment,  In  furtherance  of  justice,  and 
on  such  terms  as  it  deems  just,  amend  any  process,  pleading,  or 
other  proceeding,  by. adding  or  striking  out  the  name  of  a  person 
as  a  party,  or  by  correcting  a  mistake  in  the  name  of  a  party, 
or  a  mistake  in  any  other  respect,  or  by  inserting  an  allegation 
material  to  the  case;  or,  where  the  amendment  does  not  cnange 
substantially  the  claim  or  defence,  by  conforming  the  pleading 
or  other  proceedings  to  the  facts  proved.  And,  in  every  stage 
of  the  action,  the  court  must  disregard  an  error  or  defect,  in 
the  pleadings  or  other  proceedhigs,  which  does  not  affect  the 
substantial  rights  of  the  adverse  party.  When  amending  a 
pleading  or  permitting  the  service  of  an  amended  or  supple- 
mental pleadmg  in  a  case  which  is  on  the  general  calendar  of 
issues  of  fact,  the  court  may  direct  that  the  case  retain  the 
place  upon  such  calendar  which  it  occupied  before  the  amend- 
ment or  new  pleading  was  allowed,  and  that  the  proceedings 
had  upon  the  amended  or  supplemental  pleadings  shall  not 
affect  the  place  of  the  case  upon  such  calendar,  or  render  neces- 
sary the  service  of  a  new  notice  of  trial. 

Cn.  Proc.,  i  178,  and  the  first  claaae  of  1 176  ;^  tbe  second  clause  of  the  latter  section 
bcfng  Incliided  In  1721,  ante.   L.  iflOO,  oh.  591.   In  effect  September  l,  iMQu 

}  7S4.  Relief  avAlAat  oatiasionay  ete.i  «mendment«  to  eoA- 
form   proeeedinffs. 

The  court  may  likewise,  in  its  discretion,  and  upon  such  terms 
as  justice  requires,  at  any  time  within  one  year  after  notice 
thereof,  relieve  a  party  from  a  judgment,  order,  or  other  proceed- 
in|r,  taken  against  him  through  his  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect;  and  may  supply  an  omission  in  any 
proceeding.  Where  a  proceeding,  taken  by  a  party,  fails  to  con- 
form to  a  provision  of  this  act,  the  court  may,  in  like  rftanner, 
and  upon  like  terms,  permit  an  amendment  thereof,  to  conform 
it  to  tne  provision. 

Id.,  I  174,  amU    Bee  ff  781,  788.  784,  128& 

I  726.  RetnriiM  br  olilcera,  ^te. 

A  court,  to  which  a  return  is  made  by  a  sheriff  or  other  oflicer, 
or  by  a  subordinate  court  or  other  tribunal,  may,  in  its  discre^ 
tion,  direct  the  return  to  be  amended,  in  matter  of  form,  rither 
before  or  after  judgment. 

SB.B.  421(3  Sdm.  442). 
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S  7Si6.  Papers  lo«t  or  iFrltbheldi  hoirr  ■applied. 

Where  an  original  pleading  or  paper  is  lo»t,  or  withheld  by  any 
person,  the  court  may  authorise  a  copy  to  be  filed  and  usedt  in- 
stead of  the  original. 

Ck>.  Prec..|422. 

1  727.  Order  of  co«rt|  iFrhen  neeeesarr  to  amend. 

A  process,  pleading,  or  record,  shall  not  be  altered,  by  the 
2lerk  or  any  other  officer  of  the  court,  or  by  any  other  person, 
without  the  direction  of  the  court,  or  of  another  court  of  eoi»- 
petent  authority:  except  in  a  case  where  a  party,  or  hia  attonM7» 
M  specially  authorized  by  law  to  amend  a  pleading. 

2  B.  S.  425  (2  Iklm.  443),  am'd.      • 

S  72S.  DliiresrardInK  defects  in  aAda^-lts. 

The  want  of  a  title,  or  a  defect  in  the  title,  of  an  affidavit, 
does  not  impair  it,  if  it  intelligibly  refers  to  the  action  or  special 
proceeding,  in  which  it  is  made. 
Co.  Pr»c.,  s  400. 

{  7S9.    Certain  bonds,  etc.,  frben  ■nllicient. 

A  bond  or  undertaking,  required  by  statute  to  be  given  by  a 
person,  to  entitle  him  to  a  right  or  privilege,  or  to  take  a  pro- 
ceeding, is  sufficient,  if  it  conforms  substantially  to  the  form 
therefor,  prescribed  by  the  statute,  and  does  not  vary  therefrom, 
to  the  prejudice  of  the  rights  of  the  party,  to  whom,  or  for 
whose  benefit,  it  is  given. 

2  B.  S.  066  (2  Edm.  676).  am'd. 

§  730.  Ameudingr  defects  in  bonds,  etc. 

Where  such  a  bond  or  undertaking  is  defective,  the  court, 
officer,  or  body,  that  would  be  authorized  to  receive  it,  or  to 
entertain  a  proceeding  in  consequence  thereof,  if  it  was  perfect, 
may,  on  the  application  of  the  persons  who  executed  it,  amend 
it  accordingly;  and  it  shall  thereupon  be  valid,  from  the  time 
of  ita  execution. 

IC,  I  84,  am*d. 
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TXTLB  n. 
TflSider,  and  other  aO&n  and  requests  to  the  adverse  paity. 


TMl.  Tender  after  sntt. 

TB.  AoKNiiit  to  be  paid  Into  court. 

788.  Effect  of  milBcrent  tender. 

T84.  liVliea  te  be  deducted  from  recorery,  etc. 

786.  Req;alrtng  admigaloa  of  gennlneneu  of  paper. 

786.  Offer  to  liquidate  damaaea  conditionally. 

787.  Sffeet  of  refnaal  of  ofrar. 

788.  Defendant's  offer  to  compromlBe;  proceedings  tbereon. 

788.  Plaintiff**  offer  to  compromise  connterclalm ;  proceedings  thereon. 
740.  Offer  and  acceptance,    dt  whom  sabecrlbed. 
741-742.  [Bepealed.) 

1  731.  Tender  sifter  ■mtt. 

Where  the  complaint  demands  judipment  for  a  snm  of  money 
enly;  and  the  action  is  brought  to  recover  a  sum  certain,  or 
which  may  be  reduced  to  certainty  by  calculation;  or  to  recover 
damages  for  a  canual  or  involnntary  personal  injory,  or  a  like 
iojnry  to  property;  the  defendant,  or  his  attorney,  may,  at  any 
time  before  the  trial,  tender  to  the  plaintiff,  or  his  attorney,  such 
a  snm  of  money,  as  he  conceives  to  be  sufficient  to  make  amends 
for  the  injury,  or  to  pay  the  plaintiff's  demand;  together  with 
the  costs  of  the  action,  to  that  time. 

2  R.  B.  668,  f  20  (2  Edm.  674).  am*d. 

1  782.  [Am'd,  1877.]    Amount  to  be  iNiid  into  co«rt. 

A  tender,  made  as  prescribed  in  the  last  section,  does  not 
avail  the  defendant,  unless  the  money  is  accepted,  ^r  is  paid 
Into  court,  and  notice  thereof  in  writing  served  upon  the  plain- 
tilTs  attorney  before  the  trial  and  within  ten  days  after  the 
tender.  If  the  plaintiff  takes  out  the  amount  paid  in,  he  accepts 
the  tender. 

f  783.  Blfeet  of  ■tillleleiit  tender. 

If  it  appears,  upon  the  trial,  that  the  sum  so  tendered  was 
sufficient  to  pay  the  plaintiff's  demand,  or  to  make  amends  for 
the  injury,  and  also  to  pay  the  costs  of  the  action,  to  the  time 
of  the  tender,  the  plaintiff  cannot  recover  costs  or  interest,  from 
the  time  of  tne  tender,  but  murt  pay  the  defendant's  costs  from 
•that  time. 

2  B.  S.  664.  SS  21  and  22  (2  Edm.  674),  consolidated.  See  Co.  Froc.»  {  386: 
post,   I  788. 

I  7S4.  mrben  to  be  dedueted  from  recoverxf  ^te. 

If  the  plaintiff  piroceeds  hi  the  action,  after  accepting  the 
tender,  the  sum  accepted  must  be  deducted  from  the  recovery, 
and  judgment  rendered  for  the  residue,  if  any;  and,  if  the  tender 
and  acceptance  do  not  appear  in  the  pleadings,  a  memorandum 
thereof  must  be  annexed  to  the  judgment-roll.  The  plaintiff's 
right  to  recover  costs,  and  his  liability  to  pay  costs  to  the 
defendant,  are  determined  by  the  amount  of  the  residue. 

Id.,  f  28. 

I  785.  Rennirlnv  admlMlon  of  orennlnenesa  of  paper. 

The  attorney  for  a  party  may.  at  any  time  before  the  trial, 
exhibit  to  the  attorney  for  the  adverse  party,  a  paper,  material 
to  the  action,  and  request  a  written  admission  of  its  genuineness. 
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If  the  admisHion  is  not  sriyen,  within  four  days  after  the  request, 
and  the  paper  is  proTed  or  admitted  on  the  trial,  the  expenaeo^ 
incurred  by  the  party  exhibiting  it,  in  order  to  prove  its  srennine- 
nesa,  must  be  ascertained  at  the  trial,  and  paid  by  tlie  gmxiy 
refusing  the  admission;  unless  it  appears,  to  the  satisfaction  of 
the  court,  that  there  was  a  good  reason  for  the  refnial. 
Co.  Proc..  part  of  S  S88. 

S  TSe.  Offer  to  li««idate  damairea  conditionally. 

In  an  action  to  recover  damages  for  breach  of  a  contract,  the 
defendant's  attorney  ma?,  with  the  answer,  serve  upon  the 
plaintiffs  attorney,  a  wpRten  offer,  that,  if  the  defendant  fails 
in  his  defence,  the  damages  may  be  assessed  at  a  specified  sum. 
If  the  plaintiff  serves  notice,  that  he  accepts  the  offer,  with 
or  before  the  notice  of  trial,  and  damages  are  awarded  to  him 
on  the  trial,  they  must  be  assessed  accordingly. 

Id.,  f  386. 

§  787.   [Am*d,  1877.]    Bffect  of  refasal  of  offer. 

If  the  plaintiff  does  not  accept  the  offer,  he  cannot  prove  it, 
upon  the  trial.  But  if  the  damages,  awarded  to  him,  do  not 
exceed  the  sum  offered,  the  defendant  is  entitled  to  recover  the 
expenses,  necessarily  incurred  by  him  in  preparing  for  the  trial 
of  the  question  of  damages.  The  expenses  must  be  ascertained, 
and  the  amount  thereof  determined  by  the  judge,  or  the  referee, 
by  or  before  whom  the  cause  is  tried. 

Id..  I  887. 

S  738.  [Am'd,  1877.]  Defendant**  offer  to  eomyromlsei 
proceedlngrs  tbereon. 

The  defendant  may,  before  the  trial,  serve  upon  the  plaintUTs 
attorney,  a  written  offer,  to  allow  judgment  to  be  taken  against 
him,  for  a  sum,  or  property,  or  to  the  effect,  therein  specified, 
with  costs.  If  there  are  two  or  more  defendants,  and  the  action 
can  be  severed,  a  like  offer  may  be  made  by  one  or  more  defend- 
ants, against  whom  a  separate  judgment  may  be  taken.  If  the 
plaintiff,  within  ten  days  thereafter,  serves  uiton  the  defendant's 
attorney,  a  written  notice  that  ho  accepts  the  offer,  he  may  file 
the  summons,  complaint,  and  offer,  with  proof  of  acceptance, 
and  thereupon  the  clerk  must  enter  judgment  accordingly.  If 
notice  of  acceptance  is  not  thus  given,  the  offer  cannot  be 
given  in  evidence  upon  *  the  trial;  but,  if  the  plaintiff  fails  to. 
obtain  a  more  favorable  judgment,  he  cannot  recover  costs  from 
the  time  of  the  offer,  but  must  pay  costs  from  that  time. 

Id.,   ]>art   of  S  385. 

1  739.  [Am*d,  1877.]  Plaintiff's  offer  to  oompromlse  eotiB- 
terclalni)  proceedlngrs  thereon. 

Where  the  defendant  Rets  up  a  counterclaim,  to  an  amonnti 
greater  than  the  plaintiff*s  claun,  or  sufficient  to  reduce  the 
plaintiff's  recovery  below  fifty  dollars,  the  plaintiff  may  serrei 
upon  the  defendant's  attorney,  a  written  offer,  to  allow  judgment 
to  be  taken  against  him,  for  a  specified  sum,  with  costs,  or 
against  the  defendant  for  a  spocifiod  sum;  and  against  the 
plaintiff  for  costs.  If  the  defondant,  within  ten  days  there- 
after, serves,  upon  the  plaintiff's  attorney,  notice  that  he 
accepts  the  offer,  either  party  may  file  the  summons,  complaint, 
answcM',  and  offer,  or  copies  thereof,  and  proof  of  accentance; 
and  thereupon  the  clerk  must  enter  judgment  accordingly^     ^ 
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notice  of  acceptAnce  is  not  thus  glTen,  the  offer  cannot  be  giyen 
in  evidence,  upon  the  trial;  but,  if  the  recovery  is  not  more 
ftLTorable  to  the  defendant  than  that  so  offered,  he  will  not  be 
entitled  to  recover  costs  from  the  time  of  the  offer,  bat  must 
pay  costs  from  that  time. 
••.   Pvoc.,  remaloder  of  |  88ff,   un'd. 

I  T40.   Offev  and  aeeeptaaee,  by  vrkom  sabsei^bed* 

Unless  an  offer  or  an  acceptance,  made  as  prescribed  in  either 
of  the  last  four  sections,  is  subscribed  by  the  party  making  it, 
hie  attorney  must  subscribe  it,  and  annex  thereto  nis  affidavit, 
to  the  effect,  that  he  is  duly  authorised  to  make  it,  in  behalf 
nt  the  party. 

i  74X.  [Repealed,  1877.] 
I  T4a.  [Rrpealed,  1877.] 
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TTFIiB  in. 

Payment  of  money  into  court,  and  care  and  dUpoHtion  thereof. 

Sec.  743.  Party  brlnRlng  monoy  Into  court   Is   discharged. 

744.  Ck>inptroIler    to   aupervlse   admluUtratlon    of   funds,    «tc. ;    enforcing 

in<igni«itB,    Mc. 
744-a.  Comptroller  may  examine  books,  etc.,  of  banks,  etc. ;  payment  of 
money  to  county  treasurers,   etc. 

745.  Transfer  of  moneys  and  securities  to  county  treasurers. 

746.  Funds;   where  and  how  deposited   or   Invested. 

747.  Power  of  each  court  to  direct  payment  or  reinvestment  of  Its  funds. 

748.  Application   of  preceding  section. 

749.  Powers   of  certain   officers,    touching  securities,   etc. 

750.  Provision  relating  to  death,  removal,  etc..  of  offlcer. 

751.  Funds  or  property  not  to  be  surreodiered  without  order. 

752.  Custodian's  books  of  account. 

753.  Annual   reports   to  comptroller. 

754.  These  provisions  applicable  in  New- York  to  the  chamberlain. 

1  748.  Party  brlngrlnv  money  Into  court   is   di«elutrflre<l« 

A  party  bringing  money  into  court,  pursuant  to  the  direction 
of  the  court,  is  discharged  tliereby  from  all  further  liability,  to 
the  extent  of  the  money  so  paid  in. 

2  R.  S.  171.  i  21   (2  Edm.  177). 

§  744.  [Repealed  by  L.  1909,  chs.  16  and  58.  See  Consolidated 
Laws,  tits.  County  Law,  §  240,  State  Finance  Law,  §  4.] 

f  744-R.  TAdded,  1908.]  Comptroller  may  examine  books, 
ete.f  of  liankn,  etc.;  payment  of  money,  etc.,  to  county 
treasarem,  etc. 

The  comptroller  may  examine  the  books,  accounts  and  vouchers 
of  every  bank  and  trust  company  in  the  state,  in  anywise  relat- 
ing to  moneys  and  securities  paid  into  court,  under  an  order  of 
any  court  or  record:  and  where  the  same  has  not  been  paid  to 
the  chamberlain  of  the  city  of  New  York  or  to  any  county  treas- 
urer of  the  state,  the  comptroller  upon  an  application  duly  made 
shall  be  entitled  to  an  order  directing  the  payment  and  transfer 
of  all  such  money  and  securities,  from  any  of  such  banks  and 
trust  companies,  to  the  treasurer  of  the  iiroper  county,  and  in  the 
city  of  New  York  to  the  city  chamberlain. 

Addetl,   L.   1908,  ch.    182.    In  effect  Sept,   1.   1908. 

S  74S.  [Am*d,  1908.1  Transfer  of  moneys  and  seenrltfes 
to  connty  treasurers. 

All  moneys  and  securities  paid,  transferred,  or  deposited  into 
court,  must  be  paid  or  transferred,  either  directly  or  by  the 
officer  who  is  required  by  law  first  to  receive  it,  to  the  county 
treasurer  of  the  county,  where  the  action  is  triable,  or  to  such 
other  county  treasurer  as  the  court  specially  directs.  Where 
money  is  paid,  or  a  security  is  delivered  to  an  officer,  other  than 
the  county  treasurer,  he  must  pay  or  transfer  it  to  the  county 
trcasuHT  within  two  days  after  ho  receives  it.  In  the  city  of 
New  York  he  must  pay  it  to  the  chamberlain  within  two  days 
after  he  receives  it.  A  bond,  mortgage  or  other  security,  or  a 
certificate   or   transfer  of   stock,    taken  upon   the   investment  of 

166 


c.8,t.S  SI0NX7  PAID  1KT0  OOUBT.  11746-50 

money  paid  Into  court,  must  be  taken  to  the  county  treasurer  of 
the  county  where  the  fund  belong,  in  his  name  of  office;  or  to 
such  other  county  treasurer  as  the  court  specially  directs. 

SatMtance  of  to  much  of  U  1848.  ch.  277.  I  1  (4  Edm.  003),  as  properly 
belooss  to  this  title,  and  in  not  obsolete;  and  the  first  two  sentences  of 
Bole  82.  See,  atoo,  2  B,  8.  171,  172.  part  8,  ch.  1.  tit.  2.  H  17,  18,  and 
24  (3  Edm.  177  et  aeq.);  also  L.  1847,  ch.  280,  |  71  (8  R.  8..  5th  ed. 
285;  4  Bdm.  075).    Anfd,  L.  1908,  ch.  183.    In  effect  Sept.  1.  1008. 

I   T4e.    [Am*d,   1802*   190».l     Fvnda;   where   maA   hew   de- 
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All  funds  or  moneys  paid  Into  court  shall  be  deposited  in  such 
sarings  banlc,  trust  company,  banlc,  banking:  association  or  with 
such  tmnker,  as  shall  be  designated  by  the  comptroller,  as  soon  i 

as  received  by  the  custodian  thereof.  But  the  money* must  be 
deposited  in  the  county  where  the  fund  belongs,  where  it  can 
be   done   conTeniently    and   safely   and   with    advantage   to    the  ^ 

parties  interested. 

L.  1892,  eh.  651.  Am*d  by  L.  1000.  eh.  85.  Partly  repealed*  tj  L.  1009, 
ch.  10.  See  Consolidated  Laws.  tit.  Baahtng  Law.  |  44.  See  note  '44  of 
noCea  ot  Board  of  Statntoiy  ConsoUdatloa  at  end  of  code. 

I  74T.  [Am'd,  18»a,  1006.1  Power  of  eaeta.  court  to  direct 
pejriBent  or  relnTestment  of  its  fviida. 

Each  court  may  direct  that  money  paid  into  that  court  in  any 
action  or  proceeding  brought  therein,  or  any  bond,  mortgage  or 
other  security  which  represents  property  belonging  to  any  suit 
or  party  interested  therein,  may  be  paid  out,  transferred,  in- 
Tested  or  reinvested  in  any  manner  or  form  that  appears  to  it 
best  for  the  interests  of  the  owners  thereof.  But  such  directions 
must  be  embodied  in  an  order  or  decree  of  said  court,  founded 
open  proper  and  sufficient  evidence  satisfaciorv  to  the  court  that 
such  dlspoflitien  of  the  property  is  best  for  the  interests  of  the 
ownera  thereof  or  parties  interested  therein. 

U   1882,   ch.  601;  L.   1008,  ch.   183.    In  effect  Sept   1.   1908. 

I  748.   [Am'dy  1802.1     Application  of  preceding  seotien. 

The  provisions  of  the  last  preceding  section  shall  apply  to  all 
courts  of  record  of  the  state. 
U  1802.  eh.  651. 

§  740.  [AmM,  1877.]  Powers  of  eertalii  oflleerey  touch- 
ims  secmritiesy  etc. 

A  county  treasurer,  or  other  officer,  or  a  guardian,  committee, 
or  other  trustee,  in  whose  name  is  taken  a  bond,  mortgage,  or 
other  security,  or  public  stock,  representing  money,  paid  into 
court,  in  an  action;  or  to  whom  stock  or  a  security,  or  an  account 
deed,  voucher,  receipt,  or  other  paper,  representing  or  relating 
to  such  money,  is  transferred,  delivered,  made,  or  given,  pur- 
suant to  law,  is  vested  with  title  for  the  purpose.*!  of  the  trust, 
and  may  bring  an  action  upon  or  In  relation  to  the  same,  in  his 
official  or  representative  character. 

I  760.  Provieien  relating  to  death,  removal^  etc.*  of 
oflcer. 

On  the  expiration  of  the  official  term  of  a  county  treasurer, 
or  where  a  vacancy  occurs  in  his  office,  by  death  or  otherwise, 
all  public  stock,  bonds,  mortgages,  and  other  sfcuritie-s  held  by 
hiiD,  as  iireflcribed  in  tliis  titles  vest  in  his  successor  in  office;  and 
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all  money  deposited,  as  prescribed  iu  this  title,  m  a  bank«  trust 
company  or  other  depository,  to  bis  credit,  rests  in,  and  must 
be  carried  to,  the  account  of  his  successor  in  office. 

2  R.  S.  172,  fl  26  and  27  (2  Edm.  ITS),  consolidated  and  abridged* 

I  751.  [Am'd,  18fM2.]  FundM  or  property  not  to  1»e  Mvr* 
rendered  without  order. 

No  money,  security  or  other  property  which  shall  have  been 
placed  in  the  custody  of  the  court  shall  be  surrendered  without 
the  production"  of  a  properly  certified  copy  of  an  order  of  the 
court,  in  whose  custody  said  money,  security  or  other  property 
shall  have  been  placed,  duly  made  and  entered,  directiufc  such 
disposition.  Each  order  must  be  couutersigned  by  the  presiding 
judge  by -whose  direction  it  is  made. 

L.  1892.  cli.  651. 

§  762.   [Am'd,  1892,  1909.]    Cnntodlan'M  book*  of  aeoounkt. 

Every  officer  having  charge  of  moneys,  securities  or  other  prop- 
erty in  the  custody  of  the  court,  shall  keep  a  book  or  books  in 
which  he  shall  make  an  exact  account  thereof.  Such  book  or 
books  shall  state  the  name  of  the  court,  the  title  of  the  case,  the 
date  of  receipt,  from  whgfu  received,  the  amount  of  money,  if 
any,  and  a  description  of  the  securities  or  other  property  received, 
if  any,  and  each  addition  of  int3rest;  also  the  date  and  descrip- 
tion of  each  order  for  payment  and  the  dates  and  amounts  of 
payments  thereunder  and  to  whom  paid;  also  an  account  of 
each  change  of  investment,  if  any. 

U  1892,  cb.  651.  AmM  br  L.  1909,  ch.  65.  Also  partly  repealed  by 
L.  1909,  ch.  10.  See  ConiMiIldated  I^ws,  tit.  Banklug  I^w.  I  45.  See  note 
i5  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

f  7S3.  [Am'd,   1892.]     Anunal  reports  to  eoHiptroller. 

Every  treasurer  or  financial  bfficer  who  has  in  charge  or  pos- 
session or  under  his  control,  money,  bonds,  st<x;ksj  mortgages, 
or  any  other  securities  or  property  as  prescribed  in  this  title, 
must,  once  in  each  year,  make  a  report  to  the  comptroller  at 
the  time  and  in  the  form  and  manner  which  he  may  prrsoribe, 
containing  a  true  statement  of  his  accounts  for  the  preceding 
year  or  from  the  time  of  the  last  report.  This  report  must  be 
verified  by  the  oath  of  such  officer,  and  must  be  accompanied 
by  the  certificate  of  the  proper  officer  of  each  bank  or  trust 
coijipany,  stating  the  exact  amount  on  deposit  with  such  corpora- 
tion to  the  credit  of  each  case  separately.  Buck  officer  or  .bank 
or  trust  company  shall  furnish  any  additional  report  to  tlie 
comptroller  or  to  the  court  at  such  time  and  in  s^ch  detail  as. 
may  be  required. 

U    1892,   ch.   651. 


.8  and  9,  L.  1892,  ch.  CiHl,  do  not  amend  the  Code  of  Civ. 
Proc.,  but  relate  to  same  subject  as  the  Code  section  amended  by 
that  act,  and  are  inserted  here  for  convenience  of 'attorneys. 

§  8.  The  comptroller  is  autliorized  to  employ  such  special  clerk 
or  clerks  as  he  may  deem  necessary,  to  carry  out  the  provision* 
of  this  act;  and  he  shall  cause  an  examination  of  the  accountf 
of  the  officers  referred  to  in  this  act  to  be  made  at  least  once  it; 
each  year,  and  shall  enforce  the  provisions  thereof. 

i  9.  Whenever  any  snm  of  money,  paid  into  court,  shall  liavi 
remained  iu  the  hands  of  any  county  treiimireri  or  of  the  cham 
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berlain  of  the  city  of  New  York,  for  the  period  of  twenty  years, 
it  shall  be  paid  over  by  such  officer  with  all  accumuiatious  of 
interest  thereon,  after  deducting  his  legal  fees,  to  the  treasurer 
of  the  state  of  New  York.  The  said  treasurer  shall  pay  such  isum 
to  the  owner  or  owners  thereof  upoi>  the  presentation  to  him  of 
the  warrant  of  the  comptroller  tUerufor.  The  comptroller  shall 
dra^w  his  warrant  for  such  sum  upon  the  presentation  to  him  of 
an  order  of  the  court  made  in  accordance  with  sect  ion  seven  hun- 
dred and  fiftJT-one  of  the  Code  of  Oiril  Procedure  and  upon  due 
notice  to  saiil  comptroller.] 

I   T54.  Th««e  proTliiloaa  applicable  in  Neirr-York  to  the 
ebmaaberl  aia. 

Eifloh  provision  of  this  title,  relating  to  a  county  treasurer, 
applies  to  the  chamberlain  of  the  city  of  New-York,  with  respect 
to  money  paid  into  court,  in  an  action  triable  in  the  city  and 
coiintj  of  New- York,  or  with  respect  to  money,  or  a  bond,  mort- 
gnge  or  other  security,  or  public  stock,  representing  money  paid 
into  court;  except  where  special  provision,  with  respect  to  the 
is  otherwise  made  by  law. 
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TITLE  IV. 

JProceedlngs  upon  the  death  or  disAbillty  of  a  party  or  thA 

transfer  of  his  interest. 

Sec.  755.  Action;  when  not  to  abate. 

75a.  Proceedings  upon  transfer  of  interest,  or  deyolatlon  of  liability. 

737.  Id.;  when  sole  party  dies  and  action  sorrlTes. 

758.  Id.;  when  one  of  several  parties  dies. 

769,  760.  Id.;  when  part  of  cause  of  action  snrriTes. 

761.  When  .onrt  may  order  action  abated.  ■ 

762.  Special  cases  excepted. 

763.  Death  of  party  after  rerdlct,  etc. 

764.  Action  for  a  wrong  not  to  abate  after  verdict,  ete. 
766.  No  verdict,  etc.,  can  be  taken  after  a  party's  death. 
766.  Death,  etc.,  of  public  officer  or  trustee. 


I  765.  [Am*d,   1801.]     Action;  when  n«t  to  abate. 

An  action  does  not  abate  by  any  event,  if  the  cause  of  action 
survives  or  continues.  A  special  proceedincr  does  not  abate  by 
any  event,  if  the  right  to  the  relief  sought  in  such  special  pro- 
ceeding survives  or  continues,  but  this  provision  as  to  special 
proceeding  applies  only  to  cases  where  a  party  dies  after  this 
act  takes  effect. 

li.  1891,  ch.  284. 

I  766.  Proceedingrs  upon  transfer  off  interest^  or  AeT-olw* 
tion  off  liability. 

In  case  of  a  transfer  of  interest,  or  devolution  of  liability,  tht 
action  may  be  continued,  by  or  against  the  original  party;  unless 
the  court  directs  the  person,  to  whom  the  interest  is  transferred, 
or  upon  whom  the  liability  is  devolved,  to  be  substituted  in  thi 
action,  or  joined  with  the  original  party,  as  the  case  requires. 

Co.  Proc.,  I  121,  the  third  sentence. 


f  757.    CAm'd,  1879,   1891.]    Id.|  when  sole  party  die*  an  A 
action  survive*. 

In  case  of  the  death  of  a  sole  plaintiff  or  a  sole  defendant,  it 
the  cause  of  action  survives  or  continues,  the  court  must,  upon 
a  motion,  allow  or  compel  the  action  to  be  continued,  by  of 
against  his  representative  or  successor  in  interest.  In  case  of 
the  death  of  a  sole  party  to  a  special  proceeding  after  this  act 
takes  effect,  if  the  right  to  the  relief  sought  in  such  proceeding 
survives  or  continues,  the  court  must,  upon  a  motion,  allow  of 
compel  such  proceeding  to  be  continued  by  or  against  his  repre- 
sentative or  successor  in  interest.    This  provision  as  to  a  special 
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proceeding  does  not  apply  where  proTislon  for  vack  continaance 
has  been  otherwise  made  by  law. 

L.   1S81,  cfa.  284.      See  2  R.   S.  448,  |  2. 

{   TB8.  [Am'dy   18TT.}     HL$  wl&eA  one   Of  seirerfil   yartlea 


In  caie  of  the  death  of  one  of  two  or  more  plaintilfi,  or  one 
of  two  or  more  defendants,  if  the  entire  cause  of  action  sarViyes 
to  or  against  the  others,  the  action  may  proceed  in  faror  of  or 
against  the  sarriTors.  Bat  the  estate  of  a  person  or  party 
jointJy  liable  upon  contract  with  others  shall  not  be  discharged 
by  his  death,  and  the  court  may  make  an  order  to  bring  in  the 
proper  representative  of  the  decedent,  when  it  is  necessary  so 
to  do,  for  the  proper  disposition  of  tne  matter;  and,  where  the 
liability  is  several  as  well  as  joint,  may  order  a  severance  of 
the  action  so  that  it  may  proceed  separately  against  the  repre- 
sentative of  the  decedent,  and  against  the  surylving  defendant 
or  defendants. 

a   R.  S.  386,  §  M2  E4XS.  401). 


t  7S9.  Id. I  when  part  of  cmuse  of  aetlon  snrvlTes. 

In  case  of  the  death  of  one  of  two  or  more  plaintiffs,  or  one 
of  two  or  more  defendants,  if  part  only  of  the  canse  of  action, 
or  part  or  some  of  two  or  more  distinct  causes  of  action,  sar- 
vives  to  or  against  the  otherd,  the  action  may  proceed,  without 
bringing  in  the  successor  to  the  rights  or  liabilities  of  the 
deceased  party;  and  the  judgment  shall  not  affect  him,  or  his 
interest  in  the  subject  of  tno  action.  But  where  it  appears 
proper  so  to  do,  the  court  may  require  or  compel  the  successor, 
or  a  person  who  claims  to  be  the  successor,  to  be  brought  in 
as  a  party,  upon  his  own  application  or  upon  the  application  of 
a  party  to  the  action. 

Sabttltute  for  2  B.  8.  194,  18S,  portloiw  of  H  108.  109.  115,  117,  ISO,  and 
121. 


I  TOO.   [Ain*d,  1870.]    The  same. 

In  a  case  specified  in  the  foregoing  sections  of  this  title,  where 
such  a  person  applies  in  his  own  behalf,  the  court  may  direct 
that  he  be  made  a  party,  by  amendment  of  the  pleadings,  or 
otherwise  as  the  case  requires.  Where  an  application  is  made 
by  the  plaintiff,  to  bring  in  such  a  person  as  defendant,  the 
court  may  direct  that  a  supplemental  summons  issue,  and  that 
•npnletnenfal  pfeadings  be  made.  Where  an  application  is 
made  by  a  defendant  to  bring  in  such  a  person,  the  court  may, 
and  where  the  protection  of  the  applicant's  rights  requires  it, 
mast,  permit  the  defendant  to  commence  a  cross  action  for  that 
purpose.  The  cross  action  must  be  brought  in  the  same  court, 
unless  the  order  otherwise  specially  directs.  If  it  directs  that 
the  action  be  commenced  in  another  court,  the  latter  court  may, 
by  order  at  any  time  after  the  oross  action  is  commenced,  remove 
to  itself  the  original  action,  witli  like  effect  as  if  it  had  been 
brought  therein.    Unless  the  court  otherwise  directa,  the  original 
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uction  and  the  cross  action  must  be  tried,  and  judi^ment  rendered 
therein,  as  if  they  were  one  action. 

Id.  <2  Edm.  191). 

S  761.  When  coart  may  order  action  abated* 

At  any  time  after  the  death  of  the  plaintiff,  or  after  the  mar- 
riage of  the  plaintiiT,  where  it  affects  the  rights  of  either  party, 
the  court  may,  in  its  discretion,  upon  notice  to  such  persons  a» 
it  directs,  and  upon  the  application  of  the  adrerse  partj',  or  of 
a  person  whose  interest  is  affected,  direct  that  the  action  abate, 
unless  it  is  continued  by  the  proper  parties,  within  a  time  speci- 
fied in  the  order,  not  less  than,  six  months,  nor  more  than  one 
year,  after  the  granting  thereof. 

Co.  Proc,  f  121,  fifth  sentence,  am'd.     See  i  1736. 

f  762.  Special  cases  excepted. 

The  foregoing  provisions  of  this  title  do  not  apply  to  a  case, 
where  special  provision  is  otherwise  made  by  law. 

f  768.  Deatb  of  party  after  -verdict,  etc. 

If  either  party  to  an  action  dies,  after  an  accepted  ofifer  to 
allow  judgment  to  be  taken,  or  after  a  verdict,  report,  or  decision, 
or  an  interlocutory  judgment,  but  before  final  judgment  is 
entered,  the  (*ourt  must  enter  final  judgment,  in  the  names  of  the 
original  parties;  unless  the  offer,  verdict,  report,  or  decision,  or 
the  interlocutory  judgment,  is  set  aside. 

2  R.   S.  887,  f  4.  am'd. 

S  764.  fAm'd,  1904.]  Action  for  a  wrons  not  to  abate  after 
verdict,  etc. 

An  action  commenced  by  a  father  to  recover  damages  for  the 

Beduct»on  .of  his  minor  daughter  does  not  abate  by  his   death, 

but  survives  to  the  mother  of  such  daughter,  who  may  recover 

both  actual  and  exemplary  damages  therein  to  the  same  extent 

as  though  the  original  party  plaintiff  had  lived.     After  venlict, 

report  or  decision  in  an  action  to  recover  damages  for  a  personal 

injury,  the  action  does  not  abate  by  the  death  of  a  party,   but 

the  subsequent  proceedings  are  the  same  as  in  a  case  where  the 

i-ause  of  action   survives.     And  in   case  said   verdict,   report   or 

decision  is  reversed  upon  questions  of  law  only,  said  action  does 

not  abate  by  the  death  of  the  party  against  whom  the  same  was 

rendered. 

L.  1004,  ch.  379.     In  effect  Sept.  1,  1904. 

S  766.  No  verdict,  etc.,  can  be  taken  after  a  party's  deatb» 

This  title  dors  not  authorize  the  entry  of  a  judgment  against 
a  party,  who  dies  before  a  verdict,  rei>ort,  or  'decision  is  actually 
rendered  against  him.     In  that  case,  the  verdict,   report*  or  de 

cisiou  is  absolutely  void. 

2  R.  S.  387.  S  5  (2  Edm.  402),  am'd. 

S  766.  Death,  etc.,  of  pnbllc  officer  or  trn«tee. 

Where  an  action  ur  special  proceeding  is  authorized  or  directed 
by  law,  to  be  brought  by  or  in  the  name  4f  a  public  officer,  or 
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by  a  receiyer,  or  other  trustee,  appointed  by  yirtae  of  ^  statute, 
his  death  or  remoTal  does  not  abate  the  action  or  special  pro- 
ceedinsr;  but  the  same  may  be  continued  by  his  successor,  who 
must,  upon  his  application,  or  that  of  a  party  interested,  be  sub- 
stituted for  that  purpose,  by  the  order  of  the  court,  a  copy  of 
which  must  be  annexed  to  the  judfirment-roU. 

a  B.  8.  888,  f  14;  ana  L.  1882,  cb.  295,  |  3  (8  Edm.  874),  comolidsted. 
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TITLE  V. 

Hotions  and  orders  generally. 

Sec.  707.  Definition  and  form  of  an  order. 

7t>8.  An  application  fur  an  order  Is  a  motion. 
7U9.  Motions  in  auprenie  court;  wiiere  to  be  heard. 

770.  Motions  in  New  York  city. 

771.  In  absence  of  Jud^e.   motion  may  b«  transferred  t6  another  Judge. 

772.  773.    What  judges  may    malie  orders  out  of  court,    without   notice. 

774.  Review  of  order  made  by  a  Judge  of  anotlier  court. 

775.  When  stay  uf  proceedings  not  to  exceed  twenty   days. 

776.  Subseuqent  application  for  order  after  aenlal,   etc..   of  prior  application. 

777.  Id. :   as  to  application   lor  Judgment. 

778.  Penalty   for  violating   last  two  uections. 
770.  Costs  of  a  motion;  how  collected. 

S  707.  [Am*d,  1011,  1012.]    Defluitioii  and  form  of  an  order. 

A  direction  of  a  court  or  judge,  made,  as  prescribed  iu  this  act, 
in  an  action  or  special  proceeding,  must  be  in  writmg,  unless  other- 
wise specified  iu  the  particular  case.  Such  a  direction,  unless  it  is 
contained  in  a  judgment,  is  an  order,  in  determining  a  motion,  the 
court  shall  cause  its  determination,  together  with  a  recital  of  the 
papers  read  on  the  motion  on  either  side  to  be  indorsed  on  or  ap- 
pended to  the  back  of  the  motion  papers  and  shall  sign  the  same  and 
such  indorsement  and  signature  shall  constitute  the  order  of  the 
court;  but  nothing  herein  contained  shall  prevent  the  court,*  upoo 
the  application  of  either  party,  from  resettling  such  order  in  the 
form  of  the  written  order  heretofore  in  use.  Upon  such  resettle- 
ment of  the  order,'  where  the  right  to  appeal  depend*  upon  whether 
or  not  such  order  was  made  iu  the  exercise  of  discretion,  or  whether 
or  not  the  decision  \\\H)n  which  it  is  ba.sed  involves  a  question  of 
law,  such  order  shall  so  state  the  ground  upon  which  it  was  made. 

Co.  p-oc.  S  400,  am'd.      Am'd  by  L.  1011,  ch.  3G8;  L.  1012,  ch.  CO.   in  effect 
i-tpt.    1.    I\fl2. 

§    7(;.S.    [.%.mM,    lOOO,    1011.]      An    application    for   an    order 
In   u    motion. 

Such  application  or  motion  must  be  made  to  a  court,  or  to  a 
judifo  or  justice  thereof.  When  the  defendants  have  made  de- 
fault in  appearing  in  an  action  or  proceeding,  any  application  or 
motion  therein  may  be  made  to  the  court  or  to  a  judge  or  justice 
thereof  out  of  court.  Where  any  of  the  defendants  in  an  action 
or  lU'oceedings  have  appeared,  all  motions  or  applications  there- 
after made  in  such  action,  or  proceedings,  exce|)t  a  motion  made 
for  an  extension  of  time  on  two  days'  notice  under  rule  twenty- 
four  of  the  general  rules  of  practice  which  may  be  made  to  a 
judge,  and  except  where  it  is  otln^rwise  authorized  by  law.  must 
be  made  to  the  court,  unless  such  defendants  consent  to  the  mak- 
ing of  such  motion  or  api)lication  to  a  judge  or  justice  out  of 
court.  Except  in  the  first  judicial  department  an  order  which 
is  authorized  by  statute  to  be  ma<le  at  chambers  may  be  made 
by  the  court.  Any  proceeding  which  is  refjuired  by  statute  to 
be   instituted  by  petition   may  also  be  instituted  by   an  affidavit 
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sottiDi?  forth  the  matter  which  it  is  roquired  that  the  petition 
shall  contain,  accompan3'ing  a  notice  of  an  api)Iicati()n  for  the 
relief  which  would  properly  be  prayed  for  in  tlie  petition;  and 
in  like  manner  a  proceeding  which  is  required  by  statute  to  be 
instituted  by  affidavit  may  be  instituted  by  petition.  The  party 
making  a  motion  may,  in  the  notice  thereof,  Kpecify  one  or  more 
kin<]8  of  relief  in  the  alternative  or  otherwise,  and  the  adverse 
p«irty  must,  where  at  leant  eight  days'  notice  of  the  motion  shall 
be  given,  at  least  one  day  prior  to  the  time  at  which  the  motion 
is  noticed  to  be  heard,  serve  upon  the  attorney  for  the  moving 
party  copies  of  the  affidavits  and  papers  which  he  expects  to 
read  in  opposition  to  the  motion;  he  may,  at  least  three  days 
prior  to  the  time  at  which  the  motion  is  noticed  to  be  heard, 
sK»rve  upon  the  attorney  for  the  moving  party  a  notice,  with  or 
without  affidavits  or  other  papers  in  support  thereof,  specifying 
any  kind  or  kinds  of  relief  in  the  alternative  or  otherwise  to 
which  he  claims  to  be  entitled  in  the  action  whether  the  relief  so 
asked  for  be  respfjnsive  or  not  to  the  relief  asked  for  by  the 
moving  party.  Upon  the  hearing  of  a  motion  relief  shall  not  be 
denieU  to  any  party  because  of  defects  or  insufficiencies  in  the 
moving  papers  which  can  be  cured  upon  the  hearing  or  before 
the  entry  of  the  order  theieon,  but  the  court  or  judge  shall  direct 
that  such  defects  or  insufficiencies  be  cured  or  supplied  forthwith, 
and  shall  proceed  to  h€»ar  and  consider  the  motion,  or  may  direct 
the  motion  to  stand  over  to  be  heard  at  a  subsequent  time  or 
plac*e.  In  either  case  it  may  award  against  the  party  in  whose 
moving  papers  or  application  such  defect  or  insufflriency  appears, 
costM  in  favor  of  the  adverse  party.  Whenever  a  motion  is  made 
to  set  aside  or  vacate  an  order,  judgment  or  decree  or  any  paper 
filed  or  proceeding  taken,  because  of  technical  defects  therein,  or 
bwause  of  defects  or  insufficiencies  In  the  papers  or  proceedings 
upon  which  it  was  made  or  entered  and  such  defects  or  insuffi- 
ciencies can,  without  prejudice  to  Intervening  rights,  be  cured  or 
supplied,  it  shall  be  the  duty  of  the  court  to  direct  upon  the 
heariog  of  such  motion,  that  such  defects  or  insufficiencies  in  the 
order,  judgment  err  decree,  or  in  the  papers  or  proceedings,  be 
cured  or  supplied  nunc  pro  tunc,  awarding  against  the  party  in 
whof;e  order,  judgment  or  decree,  or  In  whose  papers  or  pro- 
ceedings such  defects  or  insufficiencies  appear,  costs  in  fnvor  of 
the  adverse  party.  The  pleadings  in  an  action  shall  at  all  times 
when  a  motion  is  made  therein  be  deemed  to  be  before  the  court 
although  not  specifically  referred  to  in  the  notii^e  of  motion. 

Id.,   i  401,  subd.  1,  L.   IdOO,  ch.   147;  I*    1011,  cb.  763,  in  effect  Sept.  1, 
1911. 

I  T0O.  [Aia'd,  1879;i  MotloA«  in  Mapreme  coarti  ^^here 
to  be  heard. 

A  motion,  upon  notice,  in  an  action  in  the  supreme  court  must 
be  made  t\'ithin  the  judicial  district  in  which  the  action  is  triable, 
or  in  a  county  adjoining  that  in  which  it  is  triable;  except  thnt 
where  It  is  triable  in  the  first  judicial  district,*  the  motion  must 
be  made  in  that  district;  and  a  motion  upon  notice,  cannot  be 
made  in  that  district  in  an  action  triable  elsewhere.  But  this 
section  does  not  apply  to  a  case  where  it  is  specially  prescribed 
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In   eriKr*»*«iiii?. 
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by  law  that  a  motiou  may  be  made  in  the  county,  where  tbo 
applicant,  or  other  persou  to  be  affected  thereby,  or  the  attor- 
ney, resides. 

Id..    S   401.    subd.    4,   am'd. 

I   770.   Motions  in  Ne^'  York  cltr. 

In  the  first  judicial  district,  a  motion  which  elsewhere  must  be 
made  iu  court,  may  be  made  to  a  judge  out  of  court,  except  for  a 
new  trial  on  the  merits. 

Id.,  sabd.  2. 

9  771.  In  absence  of  Jadve,  motion  may  be  transferred 
to  anotber  Jndve. 

Where  notice  of  a  motion  is  given,  or  an  order  to  show  cause 
is  returnable,  before  a  judge,  out  of  court,  who,  at  the  time  fixed 
for  the  motion,  is  or  will  be  absent,  or  unable,  for  any  other 
cause,  to  hear  it,  the  motion  may  bo  transferred,  by  his  order, 
made  before  or  at  that  time,  or  by  the  written  stipulation  of  the 
attorneys  for  the  parties,  to  another  judge,  before  whom  it  might 
have  been  originally  made. 

Co.   Proc.,   S   404,   am'd.     See   $   26,   ante. 

I  772.  [Am*d,  1805.1  Wliat  Jndses  may  make  order*  out 
of  court,  initliont  notice. 

Where  an  order,  in  an  action,  may  be  made  by  a  judge  of  the 
court,  out  of  court,  and  without  notice,  and  the  particular  judge 
is  not  Kpecially  designated  by  law,  it  may  be  made  by  any  judge 
of  the  court,  iu  any  part  of  the  State;  or,  except  to  stay  proceed- 
ings after  verdict,  report,  or  decision,  by  a  justice  of  the  supreme 
court,  or  by  the  county  judge  of  the  county  where  the  action  is 
triable,  or  in  which  the  attorney  for  the  applicant  resides.  Where 
such  an  order  grants  a  provisional  remedy,  it  can  be  vacated  only 
in  the  mode  specially  prescribed  by  law;  in  any  other  case,  it 
may  be  vacated  or  modified,  without  notice,  by  the  judge  who 
made  it,  or,  upon  notice,  by  him,  or  by  the  court. 

Id..  S  ^1,  subd.  3;  aud  Id.,  S  324,  consolidated  and  am*d.  See  ante,  I  241; 
Li.    1895.    ch.    946. 

I   77:t.  The  name. 

The  limitation,  contained  in  the  last  section,  of  the  county 
judges  who  may  make  an  order,  does  not  apply  to  a  case  where 
it  is  prescribed  in  this  act,  in  general  words,  that  a  particular 
order  may  be  made  by  a  county  judge,  or  by  any  county  judge. 

{  774.  [Am*d,  1877.]  Review  of  order,  made  by  a  Jndore 
of  another  court. 

An  action,  made  by  a  judge  of  a  court,  other  than  the  court  in 
which  the  action  is  pending,  may  be  reviewed  in  the  same  man- 
ner, as  if  it  was  made  by  a  judge  of  the  court,  in  which  the  action 
is  pending. 

Co.   Proc.   S  403,  last  clause,   aniM.     Sie  S   327,  ante. 
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§   77S«    [Ant'd,    187T.]      "When    aitay   of    proeeedluffs    not    to 
exee«^    twenty  dayrs. 

An  order  to  stay  proceedings  in  an  action,  for  a  longer  time 
than  twenty  days,  shall  not  be  made  by  a  judge,  out  of  court, 
except  to  stay  proceedings  under  an  order  or  judgment  appealed 
from,  or  where  it  is  made  upon  notice  of  the  application,  to  the 
adverse  party,  or  in  cases  where  special  provision  is  otherwise 
made  by  law. 

Id.,    f   401,  8obd.  G.     See  Rale  67. 

}  TTfl.  Subsequent  application  for  order  after  denial^ 
ete.y  of  prior  applleation. 

If  an  application  for  an  order,  made  to  a  judge  of  the  court, 
or  to  a  county  judge,  is  wholly  or  partly  refused,  or  granted 
conditionally,  or  on  terms;  a  subsequent  application,  in  reference 
to  the  same  matter,  and  in  the  same  stage  of  the  proceedings. 
shall  be  made  only  to  the  same  judge,  or  to  the  court.  If  it  is 
made  to  another  judge,  out  of  court,  an  order  granted  there- 
apon  must  be  vacated  by  the  judge  who  made  it;  or,  if  he  is 
absent,  or  otherwise  unable  to  hear  the  application,  by  any  judge 
of  the  court,  upon  proof,  by  affidavit,  of  the  facts. 

2   R.  S.   281.   i  27   (2  Bdm.  297);  and  Id.   178.   H  32.  83  and  34  (2  Bdm. 
1T9). 

f   777.  Id. I  as  to  application  for  Jndflrment. 

Where  an  application  is  made  to  the  court  for  judgment,  it 
cannot  be  withdrawn,  without  the  express  permission  of  the 
court;  and  a  subsequent  application  for  judgment  shall  not  be 
made,  at  a  term  held  by  another  judge,  except  where  the  first 
application  is  so  withdrawn;  or  where  the  directions,  given  there- 
upon, require  an  act  to  be  done,  before  judgment  can  be  ren- 
dered; or  where  the  fact  of  the  former  application  is  stated,  and 
the  proceedings  thereupon,  and  subsequent  thereto,  are  fully  set 
forth,   in   the  papers  upon  which  the  application  is  made. 

1  778.   Penalty  for  vlolatlnir  last  two  sections. 

A  person  making  an  application,  forbidden  by  the  last  two 
sections,  with  knowledge  of  the  previous  application,  shall  be 
punished  by  the  court,  for  a  contempt. 

2  R.    8.    281,    f   28. 

i   771».    [Am'd.    187&,    1882    and    1884.)    Costa    of   a   motion  t 
hoir  collected. 

Where  costs  of  a  motion,  or  any  other  sum  of  money,  directed 
by  an  order  to  be  paid,  are  not  paid  within  the  time  fixed  for 
that  purpose  by  the  order,  or  if  no  time  is  so  fixed  within  ten 
days  after  the  service  of  a  copy  of  the  order,  an  execution  against 
the  personal  property  only  of  the  party  required  to  pay  the  same. 
may  be  issued  by  any  party  or  person  to  whom  the  said  costs 
or  sum  of  money  is  made  payable  by  said  order,  or  in  case  per- 
mission of  the  court  shall  be  first  obtained  by  any  party  or  per- 
son having  an  interest  in  compelling  pnyment  thereof,  which 
execution  shall  be  in  the  same  form,  as  nearly  as  may  be.  as 
an  execution  upon  a  judgment,  omitting  the  recitals  and  directions 
relating  to  real  property;  and  all  proceedings  on  the  part  of  the 
party  required  to  pay  the  same,  except  to  review  or  vacate  the 
order,   are  stayed   without   further  direction   of   the   court,   until 
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the  payment  thereof «  But  the  adverse  party  may,  at  hU  election, 
waive  the  stay  of  proceed iu^*^.  Where  the  order  directs  that 
the  co8t8  of  a  motion  abide  the  event  of  the  action,  or  wtiere 
coHts  of  a  motion,  awarded  by  an  order,  have  not  been  colleet/ed 
when  final  judgment  is  entered,  they  may  be  taxed  as  part  ot 
the  costs  of  the  action  or  set  off  against  costs  awarded  to  tlia 
adverse  party,  as  the  case  requires.  But  nothing  herein  ron- 
tained  shall  be  so  construed  as  to  relieve  a  party  or  i>erf«on 
from  punishment  as  for  contempt  of  court  for  disobedience  to 
an  order  in  any  case  when  the  remedy  of  enforcement  by  such 
proceedings  now  exist. 

See  Code  of  Proc.,   aa  ara'd  in  1876;   L.   1884,  eta.   181;   |  3233,   post 
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TXTIiS  VI. 

MlBcellaneous  practice  tegulationa. 

Ax^icte  1.  General  regulations  respecting  time. 
%.  Preferred  and  deferred  causes. 

3.  Service  of   papers. 

4.  Discovery  of  books  and  papers. 

6,  General  regulations  respecting  bonds  and  ondertaklngt. 
e.  Other  matters. 

ARTIOLB    FIRST. 

General  regiuations  resptcting  time, 

9re.  780.  Notice  of  motion,   to  be  eight  days. 

781.  How   time   enlarged,  before  its  expiration. 

782.  Copy  of  aifldarlt  must  be  serTed. 

783.  Relief,   after  time   baa  expired. 

784.  When  time  c:anDot   be   extended. 
786.  Qualification  of  last  section. 

78A.  Orders  In   certain   actions;   bow  pabllshed. 
7S7.  Time  for  pnbllcatfon  of  notice;'  bow  comptttad. 
788.  [Bepealed.] 

§    780.  Notice  of  motion,   to   be   elffht  days. 

Where  special  provision  is  not  otherwise  made  by  law,  or  hj 
the  general  rules  of  practice,  if  notice  of  a  motion,  or  of  any 
•tlier  proceeding  in  an  action,  before  a  court  or  a  judge,  is 
necessary,  it  must,  if  personally  served,  be  served  at  least 
eight  days  before  the  time  appointed  for  the  hearing;  unless  the 
court  or  a  judge  thereof^  or  a  county  judge  of  the  county  where 
the  action  is  triable  or  m  which  the  attorney  for  the  applicant 
resides,  upon  an  affidavit  showing  grounds  therefor,  maKes  an 
order  to  snow  cause,  why  the  application  should  not  be  granted; 
•nd.  In  the  order,  directs  that  service  thereof,  less  than  eight 
•lays  before  it  is  returnable,  be  sufficient. 

8c«  I*  1800,  eb.  819.    8m  also  Boles  37,  07. 

I  781.  Ho^vr  time  enlargred,  before  It*  expiration. 

Where  the  time,  within  which  a  proceeding  in  an  action,  after 
its  commencement,  must  be  taken,  has  begun  to  run,  and  has 
not  expired,  it  may  be  enlarged,  upon  an  affidavit  showing 
grounds  therefor,  by  the  court,  or  by  a  judge  authorized  to 
make  an  order  in  the  action. 

Co.  Proc.,  part  of  S  406,   am'd. 

i  782.  CopT  of  aHldavit  niiiat  be  served. 

In  a  case  specified  in  the  last  two  sections,  the  affidavit,  upon 
which  the  order  was  granted,  or  a  copy  thereof,  must  be  served 
with  a  copy  of  the  order;  otherwise,  the  order  may  be  disregarded. 

Id. 

I  783.   Relief,  after  time  bas  expired. 

After  the  expiration  of  the  time,  within  which  a  pleading  >mast 
be  made,  or  any  other  proceeding  In  an  action,  after  its  com- 
mencement, must  be  taken,  the  court,  upon  good  cause  shown, 
may.  in  its  discretion,  and  upon  such  terms  as  justice  requires, 
relieve  the  party  from  the  consequences  of  nn  omission  to  do 
the  act,  and  allow  it  to  be  done;  except  as  otherwise  specially 
prescribed  by  law. 

Sabstitnte  for  part  of  Co.  Proc.,  f  174. 
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S  784.  'Wlieit  time  eannot  be  extended. 

A  court,  or  a  judge,  is  not  authorized  to  extend  the  time, 
fixed  by  law;  within  which  to  commence  an  action;  or  to  take 
an  appeal;  or  to  apply  to  continue  an  action,  where  a  party 
thereto  has  died,  or  has  incurred  a  disability;  or  the  time  fixed 
by  the  court,  within  which  a  supplemental  complaint  must  be 
made,  in  order  to  continue  an  action;  or  an  action  is  to  abate, 
unless  it  is  continued  by  the  proper  parties.  A  court,  or  a  judge* 
cannot  allow  either  of  those  acts  to  be  done,  after  the  expiration 
of  the  time  fixed  by  law,  or  by  the  order,  as  the  case  may  be, 
for  doing  it;  except  in  k  case  specified  in  the  next  section. 
S«e  Co.   Proe.,   (  400. 

S  786.   [Am'd,  1877.]      ^aallflea,tionL  of  last  seotlon. 

Where  a  party  entitled  to  appeal  from  a  judgment  or  order, 
or  to  move  to  set  aside  a  final  judgment  for  error  in  fact,  dies 
either  before  or  after  this  chapter  takes  effect,  and  before  the 
expiration  of  the  time  within  which  the  appeal  may  be  taken,  or 
the  motion  made,  the  court  may  allow  the  appeal  to  be  taken,  or 
the  motion  to  be  made,  by  th&  heir,  devisee,  or  personal  repre- 
sentative of  the  decedent,  at  any  time  within  four  months  after 
his  death. 

S  786.  Orders  In  certain  actions  |  lioiv-  publislied. 

Where  an  action  is  brought  for  the  collective  benefit  of  the 
creditors  of  a  person,  or  of  an  estate,  or  for  the  benefit  of  a 
person  or  persons,  other  than  the  plaintiff,  who  will  come  in  and 
contribute  to  the  expense  of  the  action,  notice  of  a  direction 
of  the  couit,  contained. in  a  judgment  or  order,  requiring  the 
creditors,  or  other  person  or  persons  to  exhibit  their  demands, 
or  otherwise  to  come  In,  must  be  published,  once  in  each  week, 
for  at  least  three  successive 'weeks,  and  as  much  longer  as  the 
court  directs,  in  the  newspaper,  published  at  Albany,  in  which 
legal  notices  are  required  to  be  published,  and  in  a  newspaper, 
published  in  the  county  where  the  act  is  required  to  be  done. 

2  R.   S.  183,   I  100  (2  Edm.   190). 

I  787.  Time  for  publication  of  notice |  bo^vr  compnted. 

The  period .  of  publication  of  a  legal  notice,  in  an  action  or 
»<pecial  proceeding,  brought  in  a  court,  either  of  record  or  not 
of  record,  or  before  a  judge  of  such  a  court,  must  be  computed, 
so  as  to  exclude  the  first  day  of  publication,  and  include  the 
day,  on  which  the  act  or  event,  of  which  notice  is  given,  is  to 
happen,  or  which  completes  the  full  period  of  pablication. 

Co.    Proc..    S   426. 

S  788.   [Repealed,  1892,  ch.  677.]' 
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Preferrtd  and  deferred  caumt- 

Sac  789.  Prtfcruict  tf  c«rtoln  actloiiM  by  t]i«  ptopi 
T0O.  Id.;  of  crimiiial  aetions. 
791.  Id.;  auMHiK  civil  actlona. 
7>Cg.  Id.;  In  nuindminaa  or  prohlbltlOD. 
T86.  Wlieii  an  oider  it  Dece^aaiy. 
7M-5.  (Repealeu.J 

I   T89.  Preference  of  certain  actions  br  tlie  people. 

A  trial,  motion.  Appeal,  or  hearing,  in  an  action  by  the  people 
a>  recoTer  money,  funds,  credits,  or  other  property,  held  or  owned 
by  the  State,  or  held  or  owned,  officially  or  otherwise,  for,  or 
In  behalf  of,  a  public  or  goyerumental  interest,  by  a  municipal 
or  other  public  corporation,  or  by  a  board,  officer,  custodian, 
ag^en^  or  agent  of  the  State,  or  of  a  city,  county,  town,  village, 
or  other  diTision,  subdiTision,  department,  or  portion  of  the 
State,  which  the  defendant  has,  without  right,  obtained,  re- 
ceiTed,  conyerted,  or  disposed  of;  or  to  recoyer  damages,  or  other 
compensation,  for  so  obtaining,  receiving,  paying,  converting,  or 
disposing  of  the  same;  or  the  aiding  or  abetting  tnereof;  is 
entitled,  on  the  application  of  the  attorney-general,  to  a  prefer* 
•nre  over  any  other  business,  at  a  term  or  sitting  of  any  court 
/f  the  State,  irrespective  of  its  place  upon  the  calendar. 


i  TBO.   Id.|  of  criminal  actions. 

A  criminal  action,  including  an  appeal  or  other  proceeding  In 
a  criminal  cause,  is  entitled,  under  the  direction  of  the  court, 
to  preference  in  the  trial  or  hearing  thereof,  over  all  civil  actions 
and  special  proceedings,  except  as  prescribed  in  the  last  section. 

Bee  poet.  If  IMt.  ITIA, 

%  T91.  [Am'd,  18TT,  187»»  1882,  1887,  1896,  1899,  180O,  1908, 
190e.]     14. 1  amonor  civil  actions. 

CiTil  causes  are  entitled  to  preference  among  themselves,  in 
the  trial  or  hearing  thereof,  in  the  following  order,  next  after  the 
causes  specified  in  the  last  section  but  one: 

1.  [An'd,  1879,  18IH*,  1800.]  An  acton  or  special  proceeding 
brought  by  or  against  the  people  of  the  state,  or  brought  by  the 
people  of  the  state  on  the  relation  of  a  party,  or  brought  by  or 
against  any  state  officer  or  board  of  state  ofncfrs  as  sncb:  where 
the  attorney  of  the  said  people,  stnte  officer  or  board  of  state  offi- 
cers or  attorney  for  the  plaintiffs  in  snch  action  or  special  proceed- 
it^  has  given  notice,  at  the  time  of  the  service  of  the  notice  of 
trial  or  argument,  of  the  particular  day  in  the  term  at  which  he 
will  move  it.  If  the  action  or  special  proceeding  is  not  moved  by 
?aid  attorney  for  trial  or  argument  on  that  day,  or  as  soon  there- 
after in  the  same  term  as  the  court  can  hear  it,  the  other 
party  may  then  move  the  trial  or  argument;  otherwise  it  shnll 
not  be  moved  out  of  its  order  at  that  term  except  by  the  sp«(*ial 
order  of  the  court. 

I*.  1896.  ch.   136;  L.   1906,  cb.   61.    In  effect  Sept.   1.   1006. 

2.  [Anft'#,  1883,  1898.1  An  action  or  special  proceeding  In 
which  The  City  of  New  York,  or  a  board  of  officers,  exercising 
powers  conferred  by  a  statute  for  the  protection  of  public  health 
<n  pnblic  or  private  property,  or  for  the  prevention  or  punish- 
ment of  violations  of  a  statute  relating  to  either  of  those  subjects, 
or  the  commissioners  of  pilots  in  The  City  of  New  York,  are  par- 
ti^; where  a  notice,  similar  to  the  notice  prescribed  in  the  last 
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Bubdivisioc,  has  beeu  served  by  their  attorney,  at  the  time  ol 
service  of  the  uotice  of  trial  or  argument.  The  proyisions  of  tlie 
last  subdivision,  relating  to  moving  the  trial  or  argument,  apply 
to  a  cause  within  this  subdivision. 

U   1808,   ch.    13G.    In  effect  Sept.   1,   1808. 

3.  In  the  court  of  appeals  or  the  supreme  court,  an  appeal 
taken  by  either  party,  in  an  action  or  special  proceeding  other 
than  as  specified  in  subdivision  first  of  this  section,  where  the 
people  of  the  Htate,  or  a  board  of  State  ofllcers.  are  sole  par- 
ties, or  a  State  officer  is  sole  party,  plaintiff  or  defendant. 

3a.  [Added,  IsiMi.J  In  the  court  of  appeals  or  the  supreme 
court,  an  appeal  taken  by  either  party  in  an  action  or  special  pro- 
ceeding from  a  judgment  or  order  declaring  a  legislative  enact- 
ment unconstitutional,  is  entitled  on  motion  of  the  appellant,  to  a 
preference  over  any  business  irrespective  of  its  place  upon  the 
calendar,  except  as  to  preferences  provided  for  in  sections  seven 
hundred  eighty-nine,  seven  hundred  ninety  and  the  preceding 
subdivisions  of  this  section. 
L.  1899.  oh.  585.    In  effect  Sept.  1, 1<)09. 

4.  In  the  court  of  appeals,  an  action,  a  party  to  which  has 
died,  pending  the  action,  where  the  pendency  of  the  action  pre- 
rents  a  final  settlement  of  the  estate  of  the  deceased  party. 

5.  [Am'd,  1895,  1890,  looo,  looo.]  In  any  court,  an  action 
or  special  proceeding  in  which  an  executor  or  an  administrator,  or 
testamentary  trustee,  or  an  infant,  or  a  trufitee  of  a  fnnd  for  the 
support  and  maintenance  of  an  infant,  or  a  receiver  appointed 
by  the  court,  or  by  the  comptroller  of  the  currency  of  the  United 
States,  or  a  trustee  in  bankruptcy,  or  a  general  assignee  for  the 
benefit  of  creditors,  or  the  committee  of  a  lunatic  or  an  idiot,  or 
a  creditor  of  a  deceased  insolvent  debtor  suing  for  the  benefit 
of  himself  and  other  creditors  interested  in  the  estate  or  prop- 
erty of  such  deceased  debtor  where  a  right  of  action  is  given  by 
express  provision  of  law,  is  the  sole  plaintiff  or  sole  defendant; 
an  action  or  special  proceeding  for  the  construction  of,  or  an 
adjudication  upon  or  to  determine  the  validity  of  the  probate  of 
a  will,  in  which  the  administrator,  with  the  will  annexed,  or  the 
executor  of  the  will  is  joined,  as  plaintiff  or  defendant,  with  one 
or  more  other  parties,  and  an  appeal  from  the  judgments  or 
decision  in  any  of  the  foregoing  actions  or  proceedings  and  in 
the  court  of  appeals  or  the  supreme  court,  an  appeal  froni  the 
decree  or  decision  of  a  surrogate's  court,  determmmg  a  will  to 
be  valid  and  admitting  it  to  probate,  or  determining  an  instru- 
ment offered  for  probate  as  A  will  to  be  invalid  or  not  entitled 
to  probate  as  such,  or  granting  general  letters  of  administration 
or  directing  the  distribution  of  a  fund  or  payment  of  money  by 
an  executor  or  an  administrator  in  pursuance  of  an  order  or  de- 
cree made  on  an  intermediate,  final  or  judicial  accounting  or 
otherwise  by  an  administrator  or  an  executor. 

L.  1800,  ch.  S80;  L.   1000,  ch.  144;  L.  1006,  ch.  6.    In  effect  Sept  1,  lM>6w 

6.  [Am*d9  189B.]  An  action  for  dower  where  the  plaintiff 
makes  proof  by  afDdavit,  to  the  satisfaction  of  the  conrt,  or  m 
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jud^re  thereof,  that  she  has  no  sufficient  means  of  sapport  aaid«» 
from  the  estate  in  controrersy,  an  action  for  the  partition  of  real 
property. 

7.  [ABi'il,  1882*]  An  action  against  a  corporation  or  joint-stock 
association,  issuing  bank  notes  or  any  Idnd  of  paper  credits,  to 
circoJate  as  money;  or  by  or  against  a  receiver  of  such  a  corpora^ 
tion  or  association;  an  action  in  which  a  county  or  town  is  sole 
plaintiff  or  defendant. 

8.  [Am'd,  1879. J  An  action  against  a  corporation,  founded  upon 
a  note  or  other  evidence  of  debt  for  the  absolute  payment  of 
money.  An  action  upon  an  undertaking  given  upon  an  appeal  to 
the  court  of  appeals  or  to  stay  the  execution  on  an  appeal  to  the 
conrt  of  appeals. 

0.  [Aiii'«i,  1887.)  In  an  action  against  a  sheriff,  in  his  official 
capacrity,  or  an  action  by  a  shenif  or  late  sheriff,  to  recover  for 
a  breach  of  the  obligation  of  a  bond  or  bonds,  or  an  iustruTnent 
or  instruments  of  indemnity,  or  an  undertaking  or  undertakings 
given  to  him  In  his  official  capacity. 

10.  A  cause  entitled  to  preference,  by  the  general  rules  of  prac- 
tice, or  by  the  special  order  of  the  court,  in  the  particular  case. 

11.  [Added,  1808.]     In  any  court  an  action  for  libel  or  slander. 
U  \9m.  ch .  186.    In  effect  Sept.  1. 18M. 

12.  [Added,  1809.1  In  the  court  of  appeals,  all  appeals  from 
judgments  of  affirmance  rendered  by  the  appellate  division  of  the 
supreme  ^conrt  in  cases  enumerated  in  subdivision  two  of  section 
one  hundred  and  nmety-one  of  this  act,  where  the  decision  of 
the  appellate  division  has  been  nnanimous  and  an  appeal  has 
been  taken  or  allowed  as  In  said  subdivision  of  said  section 
provided. 

L.  1989.  ch.  IBS.    I&  effect  Sept.  1, 1B99. 

13.  [Added,  1902.]  An  action  for  absolute  divorce  in  which 
an  grder  has  been  madc>  granting  temporary  alimony. 

L.  1902.  cb.  89T.    In  effect    Sept.  1,  1902. 

Where  an  Issae  of  lajw^d  an  issue  of  ^nct.  or  two  or  more 
other  questions  of  diffe^^Hiatures.  come  before  the  same  term 
of  the  court  for  trial  t^Slaring,  the  preference  given  bv  this- 
lection  affects  only  the  order  in  which  the  issues  or  questions 
of  the  same  nature  are  to  be  disposed  of. 

i  T92-  [Am*d,  1895.]    Id.|  In  mandamiis  of  prohibttlon. 

Where  a  writ  of  mandamus  or  of  prohibition  has  been  issued. 
from  the  appellate  division  of  the  supreme  <ourt  to  a  special 
term,  or  a  judge  of  the  same  court,  the  cause  may,  in  the  discre- 
tion of  the  court,  or,  where  an  appeal  is  taken  therein  to  the 
court  of  appeals,  in  the  discretion  of  that  court,  be  preferred  over 
any  of  the  causes  specified  in  the  last  section. 

L.  ISM.  ch.  »M. 

«L!S2-i^'*'  *®®"^>  **••»  *®^'  *®^-3    Where  an  order  U 

Where  the  right  to  a  preference  depends  upon  facts  which  do 
not  appear  in  the  pleadings  or  other  papers  upon  which  the  cause 
is  to  be  tried  or  heard,  the  party  desiring  a  preference  must  pro- 
cure an  order  therefor  from  the  court,  or  a  judge  thereof,  upon 
notice  to  the  adverse  party.  A  copy  of  the  order  must  be  served 
with  or  before  the  notice  of  trial  or  argument.     Such  an  order  is 
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not  appealable,  but  it  may  be  vacated  by  the  judge  or  judges 
holding  the  term  at  which  the  preferred  cause  is  noticed  for 
trial  or  hearing,  or  by  such  other  justice,  or  at  such  other  term 
of  court,  or  at  such  other  time  as  shall  be  prescribed  by  the  gen- 
eral or  special  rules  of  practice.  But  a  preliminary  order  is  not 
requisite  in  a  case  embraced  within  subdivision  first  or  second 
of  the  last  section  but  one,  and  the  order  in  a  case  embraced 
within  subdivision  six  thereof  may  be  made  ex  parte,  and  ia 
conclusive.  Where  no  order  is  required,  a  claim  for  preference, 
specifying  the  provisU)n  of  law  under  which  the  claim  is  made, 
may  be  inserted  in  the  note  of  issue  to  be  filed  with  the  clerk, 
and  it  shall  then  be  the  duty  of  such  clerk  to  place  such  cause 
in  its  proper  place  among  the  preferred  causes  at  the  head  of 
the  calendar;  except  that  in  the  counties  of  New  York,  Kings, 
Queens  and  Erie,  and  the  seventh  judicial  district,  no  action  or 
special  proceeding  shall  be  placed  as  a  preferred  cause  upon  the 
calendar  of  any  circuit  court  or  trial  term  or  special  term  of  any 
court  as  herein  provided,  but  the  party  desiring  a  preference  of 
any  cause  shall  serve  upon  the  opposite  party,  with  his  notice  of 
trial,  a  notice  that  an  application  will  be  made  to  the  court  at 
the  opening  thereof,  or  to  such  justice  or  other  term  of  court  or 
at  such  other  time  as  shall  be  prescribed  by  the  general  or 
special  rules  of  practice,  for  leave  to  move  the  same  as  a  pre- 
ferred cause,  and  if  the  right  to  a  preference  depends  upon  facts 
which  do  not  appear  in  the  pleadings  or  other  papers  upon  which 
the  case  is  to  be  tried  the  notice  must  be  accompanied  by  an 
affidavit  showing  such  facts.  In  said  counties  of  New  York, 
Kings,  Queens  and  Erie  and  in  the  seventh  judicial  district,  the 
application  for  a  preference  shall  be  made  at  the  opening  of  the 
court,  or  to  such  justices  or  other  term  of  court,  or  at  such  other 
time  as  shall  be  prescribed  by  the  general  or  special  rules  of 
practice,  and  if  it  shall  appear  that  the  cause  is  entitled  to  a 
preference  and  is  intended  to  be  moved  for  trial  at  or  for  the 
term  for  which  the  application  is  n^^,  the  court  or  justice 
must  designate  a  day  certain,  duri^^Hit  term,  on  which  day 
the  said  cause  shall  then  be  hear^^^^there  be  two  or  more 
ranses  so  designated  for  trial  for  the  same  day,  the  said  causes 
shall  bo  heard  in  the  order  of  their  date  of  issue. 

L.   1895,   cb.  410;  L.   1886,  cb.  140;  L.   1900,  ch.  172;  h.  1904*  ch.  173.    Ia 
effect  Sept.  1,  1004. 


f  794.  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  946.] 
i  TOB.  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  940.] 
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ARTICLB   THIRD. 

Servioe  of  papers. 

Sec.   706.  P»i>er  maj*   be  served   personally. 
197.  Other    modes    of    service. 

798.  Dottbte  time  wheo  served  through  the  post-offloe. 

799.  When   paper   to  l>e  Bervetl  ou  atturuej ;   when   service   not  required. 

800.  When   nervJce  may  be  made  on  clerk,   for  non-resldeni. 

801.  Service    through   branch    poHt-offlce   In    New   ^ork   city. 

801-a.  Service    In    certain    actions    when    name    of    deceased    person    Is 
stated  as  defendant.  ^  ^  .       ^, 

802.  This  article  not  applicable  to  service  of  summons  or  certain  other 

process. 

i  TIMI-   [Ajn'd,   1888.]     Paper  nay  be  nerred  perflonallr- 

A  notice  or  other  paper  in  an  action  may  be  served  on  a  party 
or  an  attorney,  either  by  delivering  it  to  him  personally,  or  in 
the  manner  prescribed  in  the  next  section.  All  papers  so  served 
or  required  to  be  filed  in  an  action,  shall  be  plainly  and  legibly 
written  or  printed  in.  black  ink  upon  durable  paper  of  good 
material,  and.  if  imprinted  by  type-writer,  such  paper  shall  be 
of  linen  quality,  equal  in  weight  to  sixteen  pounds  to  the  double 
cap  ream,  of  seventeen  by  tv. enty-ei^ht  iuchts  in  size,  and  ser- 
vice or  tiling  of  papers  printed  or  written  upon  such  paper  with 
such  Ink  shall  be  deemed  a  compliance  with  the  terms  of  this 
section.  The  transcribed  minutes  of  a  stenographer,  taken  in 
jiv.7  ei  'il  or  criminal  action,  or  in  any  hearing  or  special  pro- 
ceeding, civil  or  criminal,  shall  be  written  or  type-written  on 
paper  of  the  size  hereinafter  8i)ecified;  and  all  cases,  briefs,  points 
or  other  papers  required  or  used  on  an  appeal  from  any  judg- 
ment, determination  or  order  of  any  court  or  board  shall  be 
printed  (when  required  to  be  printed  by  the  rules  of  any  court) 
on  paper  of  a  uniform  size,  as  follows:  The  paper  must  be  ten 
and  one-half  inches  by  eight  inches,  and  bound  on  the  edge  of 
the  greatest  length. 

Go.  Proc..  I  408.  am'd;  L.  1888.  ch.  400.  8m  Bole    19. 

f  797.  [Am'd*  1897.]    Other  modes  of  serrlee. 

Where  the  service  is  not  personal,  it  may  be  made  as  follows: 

1.  Upon  a  party  or  an  attorney,  through  the  post-oflBce,  by  de- 
positing the  paper,  properly  inclosed  in  a  post-paid  wrapper,  in  the 
post-office  or  in  any  post-office  box  regularly  maintained  by  the 
government  of  the  United  States  and  under  the  care  of  the  post- 
office  of  the  party,  or  the  attorney  serving  it,  directed  to  the  person 
to  be  served  at  the  address,  within  the  state,  designated  by  him 
for  that  purpose,  upon  the  preceding  papers  in  the  action;  or, 
where  he  has  not  made  such  a  designation,  at  his  place  of  resi- 
dence, or  the  place  where  he  keeps  an  office,  according  to  the  best 
information  which  can  conveniently  be  obtained  concerning  the 
same. 

2.  Upon  an  attorney,  during  his  absence  from  his  office,  by  leav- 
ing the  paper  with  his  partner  or  clerk  therein,  or  with  a  person 

having  charge  thereof.      •  ,.^.11= 

3.  Upon  an  attorney,  if  there  is  no  person  in  charge  of  nis  office, 
and  the  service  is  made  between  six  o'clock  in  the  morning  and 
nine  o'clock  in  the  evening,  either  by  leaving  it,  in  a  conspicuous 
place  in  his  office,  or  by  depositing  it,  inclosed  in  a  sealed  wrapper, 
directed  to  him  in  his  office  letter-box;  or,  if  the  office  is  not  open, 
so  as  to  admit  of  leaving  the  paper  therein,  and  there  is  no  office 
letter-box,  by  leaving  it  at  his  residence,  within  the  state,  with  a 
penon  of  suitable  age  and  discretion. 
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4.  Upon  a  party,  by  leaving  the  paper  at  his  residence  within 
tue  state,  between  six  o'clock  in  the  morning  and  nine  o'cloclc  in 
the  evening,  with  a  person  of  suitable  age  and  discretion. 

Substitute  for  Co.  Proc.,  if  409.  410,  411;  L.  1897,  ch.  40.  In  effect 
Sept.  1.  1S97. 

I   708     [Am*d,     1909,     1910.]        Tlm«     added     when     nervecl 
throngrli  the  pont-olnce. 

Where  it  is  prescribed  in  this  act,  or  in  the  general  rules  of 
practice,  that  a  notice  must  be  given,  or  a  paper  must  be  served, 
within  a  specified  time,  before  an  act  is  to  be  done;  or  that  the 
adverse  party  has  a  specified  time,  after  notice  or  service, 
within  whicli  to  do  an  act;  if  service  is  made  through  the  post- 
office,  three  days  shall  be  added  to  the  time  specified  except 
that  service  of  notice  of  trial  may  be  made,  through  the  post- 
ofllce.  not  less  than  sixteen  days  before  the  day  of  trial,  includ- 
ing day  of  service. 

Co.  Proc.,  I  412.  amM.  Am*d  by  L.  1900,  eh.  428 :  L.  1910.  ch.  577.  la 
effect  Sept.  1,  1910. 

I  700.  When  i>ai>er  to  be  nerved  on  attorney;  nvhen 
service  not   required. - 

Where  a  party  has  f\j)peared.  a  notice  or  other  paper,  required 
to  be  served  in  nn  action,  must  be  served  upon  his  attorney.  If 
a  defendant  has  not  a|)peared,  service  of  a  notice  or  other 
paper,  in  the  ordinary  proceedings  in  the  action,  need  not  be 
made  upon  him,  unless  he  is  actually  confined  in  jail,  for  want 
of  bail. 

Id.,   II  414  and  417,  consolidated. 

I  800.  When  service  may  be  made  on  clerk,  for  non- 
reMldent. 

Where  a  party  to  an  action,  who  has  appeared  in  person, 
resides  without  the  State,  or  his  residence  cannot,  with  reason- 
able diligence,  be  ascertained,  and  he  has  not  designated  an 
address,  within  the  State,  upon  the  preceding  papers,  service  of 
a  paper  upon  him  may  be  made,  by  serving  it  on  the  clerk. 

Id.,  I  415. 

I  801.  Service  thronarh  brancb  poat-ofllce  In  Ncw-Yorlc 
city. 

In  the  city  of  New-York,  where  a*  paper  is  served,  or  a  return 
is  made,  through  the  post-office,  the  deposit  of  the  package  in 
a  branch  post-office  has  the  same  effect,  as  a  deposit  in  the 
general  or  principal  post-office  of  that  city. 

§  801-a.  [Added,  10OA.]  Service  In  certain  aetlonn  mrben 
name   of   decea«ed    person   In    ntated   a«   defendant. 

In  case  any  action  or  proceeding  shall  be  brought,  founded  In 
whole  or  in  part  upon  any  transaction  growing  out  of  a  business 
conducted  as  provided  by  subdivision  three  of  .section  twenty 
and  section  twenty-one  of  the  partnership  law,  and  the  njime  of 
the  deceased*  person  Is  stated  as  a  defendant,  the  process  and 
papers  therein  may  be  served  on  any  person  or  persons  using 
such  name  with  like  effect  as  thoueh  such  person  or  persons 
had  been  nsmed  as  defendant   by  his  or  their  own  respective 
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names,  niul  with  the  same  cfiFect  as  thoii>?h  nil  Kiich  persons 
were  sfi-ved  with  procesH,  and  the  process  and  all  papers  may 
be  amended  by  substituting  the  name  or  names  of  the  person 
or  pi>rs<>ns  using  the  name  of  such  deceased,  ami  no  action  or 
pro<*eeding  shall  fail,  abate  or  be  in  any  manner  hindered  by 
the  name  of  such  deceased  being  so  used. 

See 


A<Med    bj    L.    10<»9.    di.    6r>.      Derivation  —  L.    18R0.    rh.    50 1,    {    5 
Dute   3   of  nutesi  of  Boanl   of  Statutory  .  CouisoUaatlou  at  cud  uC  c<mU>. 


to 


f   H02.    [Ain*d,     If  Mm.]      Thin     article     not     applicable 
aerTice  of  naiuinoiiB,   or  eertain  other  proee»a. 

This  article  except  the  last  section  does  not  apply  to  the  ser- 
Tice  of  a  summons,  or  other  process;  or  of  a  paper  to  bring  a 
party  into  contempt;  or  to  a  case  where  the  mode  of  service  is 
specially  prescribed  by  law. 

Id.,  I  418  ami  part  of  td..  f  408.  Am'd  by  L.  1009,  rh.  65,  $  3.  See 
tM>te  46  of  ootea  of  Board  of  Statutory  Cousolidatlun  at  eud  of  code. 
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ARTICLS   FOURTH. 

(See  43   Hun.   9J^.) 

Discovery  of  books  and  papers. 

Sec.  803.  Court    may   direct    dlscorery   of   bookiii,    etc.  . 

804.  RuleN  to  prewrlbe  the  caseK,   etc. 

805.  Potltioii  for  discovery,    and  order  thereupon. 

806.  Order,    when   and   by  whom   vacated. 

807.  I'roceedlngH   upon    the   return   of   the   order. 

808.  Penalty  for  dlRoliedience. 

800.  BlTect   of   iwpers,    etc.,    produced. 

1  803.  [Am*d,  10O9.1  The  court  may  direct  dlacovery  of 
books,   et   cetera. 

A  court  of  record,  other  than  a  justices*  court  iu  a  city,  has 
power  to  compel  a  party  to  an  action  pending  therein,  to  produce 
and  discover,  or  to  give  to  the  other  party,  an  inspection  and 
copy,  or  i)erniission  to  talce  a  copy,  of  a  book,  document,  or  other 
paper,  or  to  make  discovery  of  any  article  or  property,  iu  his 
possession  or  under  his  control,  relating  to  the  merits  of  the 
action,  or  of  the  defense  therein. 

2  R.  S.  109.  i  21,  consolidated  with  Co.  Proc.,  |  388.  Am'd  by  L.  1909. 
ch.  178.      In  effect   Sept.   1.   1909. 

I  804.  Rnlea   to  preacrlbe  the  caaea,  etc. 

The  general  rules  of  practice  must  prescribe  the  cases  In  which 
a  discovery  or  inspection  may  be  so  compelled,  and  the  pro- 
ceedings for  that  purpose,  where  the  same  are  not  prescribea  in 

this  act. 

Id.,   I  22,  am'd.    See  Rules  14-16.  * 

S  SOS.  Petition  for  discovery,  and  order  therenpoa. 

To  entitle  a  party  to  procure  such  a  discovery  or  insjiection, 
he  must  present  a  petition,  praying  therefor,  and  Tenfiod  by 
affidavit,  to  the  court,  or  to  a  judge,  authorized  to  make  an 
order  in  the  action;  upon  which  an  order  may  be  made,  directing 
the  party,  against  whom  the  discovery  or  inspection  is  sought, 
to  allow  it,  or,  in  default  thereof,  to  show  cause  before  the 
court,  at  a  time  and  place,  and  upon  a  notice,  therein  specified, 
w^hy  the  prayer  of  the  petition  should  not  be  granted;  and,  if 
necessary  or  proper,  that  his  proceedings  be  stayed  until  the 
hearing  of  the  application,  although  the  stay  exceeds  twenty 
days. 

Id.,    §fi    23   and    26. 

S  800.   Order,  ^vhen  and  by  -whoat  vacated. 

An  order,  made  as  prescribed  in  the  last  section,  may  be 
vacated,  hy  the  judge  who  granted  it,  or  by  the  court,  upon 
satisfactory  proof,  by  affidavit: 

1.  That  it  ought  not  to  have  been  granted,  or  that  it  has  been 
complied  with;  or, 

2.  That  the  party  required  to  make  the  discovery,  or  permit 
the  inspection,  has  not  the  poRsession  or  control  of  the  book, 
document,  or  other  paper,  directed  to  be  produced  or  inspected. 

Id..  8  24. 

• 

8  807.   Proceedlnsm  upon  the  retarn  of  the  order. 

Upon  the  return  of  the  ord(  r  to  show  cause,  the  court  may 
make  such  an  order,  with  respect  to  the  discovery  or  inspection 
prayed   for,   as  justice   requires.     Where  either   is  directed,  a 
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referee  maj  be  ap^inted  by  the  order,  to  direct  and  aaperin- 
tend  it;  whose  certificate,  onlesB  set  aside  by  the  coart,  is  pre- 
smuptiTe,  and,  except  in  proceedings  for  contempt,  conclusive 
eTidence  of  compliance  or  non-compliance  with  the  terms  of  the 
order.  A  fixed  sum,  not  exceeding  twenty  dollars,  may  be 
added  to  the  costs  of  the  motion,  for  the  fees  of  the  referee. 
Subetltote  for  2  R.  S.  200.  |  26.  and  part  of  Oo.  Proc.,  f  888. 


S  80S.  Penalty  for  dlaobedlenee. 

Where  an  order,  made  aa  prescribed  in  the  last  section,  directs 
a  discoyery  or  inspection,  the  party  in  whose  behalf  it  was 
made,  may,  upon  proof,  by  affidavit,  that  the  adverse  party 
has  failed  to  obey  it,  ana  upon  notice  to  him,  apply  to  the  court, 
for  an  order  to  punish  him  for  the  failure.  Upon  the  hearing 
of  the  application,  the  court  may,  upon  the  pp.yiuent  of  such  a 
sum,  for  the  expenses  of  the  applicant,  as  tne  court  fixes,  and 
upon  compliance  with  such  other  terms,  as  it  deems  just  to 
impose,  permit  the  party  in  default  to  comply  with  the  order 
for  a  discovery  and  inspection;  and,  for  that  purpose,  it  may 
.  direct  that  the  application  to  punish  him  stand  over  to  a  future 
time.  Upon  the  final  hearing  of  the  application  to  punish  the 
party  in  default,  the  court,  in  a  proper  case,  may  airect  that 
Ms  complaint  be  dismissed,  or  his  answer  or  reply  be  stricken 
out,  and  that  judgment  be  rendered  accordingly;  or  it  may 
make  an  order,  striking  jout  one  or  more  causes  of  action, 
defences,  counterclaims,  or  replies,  interposed  by  him;  or  that 
he  be  debarred  from  maintaining  a  particular  claim  or  defence, 
in  relation  to  which  the  discovery  or  inspection  was  sought. 
Where  the  party  has  failed  to  obey  an  order,  allowing  an  inspec- 
tion by  the  adverse  party,  and  requiring  him  to  furnish  a  copy, 
or  permit  a  copy  to  be  taken,  the  court  may  also  direct  that  the 
book,  document,  or  other  paper,  be  excluded  from  being  given 
in  evidence:  or  it  mny  punish  the  party  for  a  contempt;  or  both. 
Sobatltiite  for  2  R.  8.  200.  9  26,  and  part  of  Co.  Proc..  i  888. 

i  800.   Effect  of  papers,  etc.,  produced. 

A  book,  document,  or  other  paper,  produced  under  an  order 
made  as  prescribed  in  this  article,  has  the  same  effect,  when 
used  by  the  party  requiring  it,  as  if  it  was  produced  upon  notice, 
according  to  the  practice  of  the  court. 

a  B.  8.    20O,  S  27  (2  Edm.  208). 
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ARTICLE    FIFTH. 

General  regulations  respecting  bonds  and  undertakings. 

Sec.  810.   BoihIs,    uiitU'i'takings.    etc.,   must    Iw   ackiiowUHlKrd. 

811.  Party  m*etl  not  join  with  his  Buretles;  when  one  surety  Is  mifBclen't. 

812.  Form    of    bond    or    undertakUig ;    aflldarlt    of   HurctteM;    apprural    by 

cuiirt  or  jiidgi'. 

813.  Wh(Mi  wvpral  nuretlos  may  justify  each  In  a  Mnialler  sum. 

814.  Bondti,   etc.,    to  the   iieople  or   a   iniblic  officer  for   the  benefit  of   a 

suitor. 

815.  Bonds,  etc.,  not  affected  by  change  of  parties. 
81C.  Id.;   to  be  flleil. 

i   810.   [Ani*d,   1877.]      Bonds,  andertaklnKSy  etc.,  must  Ibe 
itckuoMrledfred. 

A  boud  or  iindertakiDg,  given  in  an  action  or  special  proceedt 
ing,  as  proscribed  in  this  act,   must  be  acknowledginl  or  proved,  - 
and  certified,  in  like  manner  as  a  deed  to  be  recorded. 

See  Bulc   3. 

{  Sll.  [Am*d,  18S>5.]  Party  need  not  Join  with  Itln  Hare- 
tle«;   'n-licn   one   worety  In    unfllclent. 

Where  a  provision  of  this  act  requires  a  bond  or  uudertakinSt 
with  sureties,  to  be  given  by,  or  in  behalf  of,  a  party  or  other 
person,  he  need  not  join  with  the  sureties  in  tho  execution 
thereof,  unless  the  provision  requires  him  to  execute  the  same; 
and  the  execution  thereof  by  one  surety  is  sulficient,  although 
the  word  *'  sureties,"  is  used,  unless  the  provision  expressly  re- 
quires two  or  more  sureties;  and  the  execution  of  any  such  boud 
or  undertaking  by  any  fidelity  or  surety  company  autnorixed  by 
the  laws  of  this  State  to  transact  business,  shall  bo  equivalent 
to  the  execution  of  said  bond  or  undertaking  by  two  sureties, 
and  such  company,  if  excepted  to,  shall  justify  through  its  officers 
or  attorney  in  the  manner  required  by  law  of  fidelity  and  surety 
c<»mi.anies.  Any  such  company  may  exe«'ute  any  such  bond  or 
undo rtJi king  as  surety  by  the  hand  of  its  officers,  or  attorney, 
duly  authorized  thereto  by  resolution  of  its  board  of  directors,  a 
certified  copy  of  which  resolution,  under  the  seal  of  said  com- 
pany,  shall   bo  filed    with   each   bond  or  undertaking. 

L.    1895,   ch.    510. 

S  812.  rAm*d.  1805,  1899,  1901.1  Form  of  bond  or  under- 
taking;   nfliilnvit  of  MaretleMt  npproTal  by  eonrt  or  Jndse. 

A  bond  or  undertaking,  executed  by  a  surety  or  sureties,  as 
prcsiribed  in  tliis  act,  must  where  two  or  more  persons  execute 
it,  be  joint  and  several  in  form;  and,  except  when  executed  by  a 
fidelity  or  surety  company,  or  wh(»n  otherwise  expressly  pre- 
s<ribed  by  law,  it  must  1)0  accompanied  with  the  affidavit  of  each 
surety,  subjoined  thereto,  to  tho  oflFect  that  he  is  a  resident  of 
and  a  h.)nsoho]<lor  or  a  freeholder  within  the  state,  and  is  worth 
the  peiiMlty  of  tho  bond,  or  twice  tho  sum  specified  in  the  under- 
taking, over  all  the  debts  and  liabilities  which  he  owes  or  has 
incurred,   and    exclusive    of   property    exempt   by   law  from  levy 
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and  sale  under  an  execution.  A  bond  or  undertaking  given  by  a 
part3'  without  a  surety  must  be  accompanied  by  bis  affldarit  t'> 
the  same  effect.  The  bond  or  undertaking,  except  as  otherwUe 
expressly  prescribed  by  law,  must  be  approved  by  the  court  be- 
fore which  the  proceeding  is  taken,  or  a  judge  thereof,  or  the 
judge  before  whom  the  proceeding  is  taken.  The  approval  must 
be  endorsed  upon  the  bond  or  undertaking.  The  surety  or  sure- 
ties or  the  ^ep^e8entativc^«  of  any  surety  or  sureties  upon  the 
bond  heretofore  or  hereafter  executed,  of  any  trustee,  committee, 
guardian,  assignee,  receiver,  executor,  administrator  or  othvr 
fiduciary,  shall  be  entitled  as  a  matter  of  right  to  l>e,  and  shnlL 
be,  dischargred  from  liability  as  hereinafter  provided,  and  to  that 
end  may  on  notice  to  the  principal  named  in  such  bond  apply  to 
the  court  that  accepted  such  bond  or  to  the  court  of  which  the 
judge  that  accepted  such  bond  was  a  member  or  to  any  judge 
thereof,  praying  to  be  relieved  from  liability^  as  such  surety  or 
itureties  for  the  act  or  omission  of  such  principal  occurring  after 
the  date  of  the  order  relieving  such  surety  or  sureties  hereinafter 
provided  for  and  that  such  principal  be  required  to  account  and 
five  new^  sureties.  Such  notice  of  such  application  may  be 
served  on  said  principal  personally  within  or  without  the  state, 
or.  not  less  than  five  days  prior  to  the  date  on  which  such  appli- 
cation is  to  bo  made,  unless  it  satisfactorily  appears  to  the  court, 
or  a  judge  thereof,  that  personal  notice  cannot  be  given  with  due 
diligence  within  the  state,  in  which  case  notice  may  be  given 
in  such  manner  as  the  court  or  a  judge  thereof  directs.  I*eud- 
ing  the  hearing  of  such  application  the  court  or  judge  may  re- 
strain such  principal  from  acting  except  to  preserve  the  trust 
estate  until  further  order.  Upon  the  hearing  of  such  applica- 
tion if  the  principal  does  not  tile  a  new  bond  in  the  usual  form 
to  the  satisfaction  of  the  court  or  judge  the  court  or  Judge  must 
make  an  order  requiring  the  princiiial  to  file  a  new  bond  within 
«tich  reasonable  time  not  exceeding  five  days  as  the  court  or 
jadge  in  such  order  fixes.  If  such  new  boud  shall  be  filed  upon 
snch  heariujg  or  within  the  time  fixed  by  said  order  the  court 
or  judge  must  thereupon  make  a  decree  or  order  requiring  the 
principal  to  account  for  all  his  acts  and  proceedings  to  and  in- 
cluding tha  date  of  such  order  and  to  file  such  account  within 
a  time  fixed,  not  exceeding  twenty  days,  and  releasing  the  surety 
or  sureties  nsaking  sueh  application  from  liability  upon  tlie  bond 
for  any  act  or  default  of  the  principal  subsequent  to  the  date  of 
such  decree  or  order.  If  the  principal  fail  so  to  file  such  new 
bond  within  the  time  specified,  a  decree  or  order  must  be  made 
revoking  the  appointment  of  such  principal  or  rtMuoving  him 
and  requiriniT  ^ini  to  so  account  and  file  such  account  within 
twenty  days.  If  the  principal  fail  to  file  his  account  as  in  this 
auction  provided  such  surety  or  sureties,  or  represeutatives 
theieof,  may  make  and  file  such  account  with  like  force  and 
effect  as  tbou^h  made  and  filed  by  such  principal,  and  upon 
the  settlement  thereof  credit  shall  be  given  for  all  commissions, 
costs,  diBbnrseaients,  and  allowances  to  which  the  principal 
woold  be  entitled  were  he  accounting,  and  allowance  shall  be 
made  to  such  surety  or  sureties  «r  representative  for  the  ex- 
pense incurred  in  ho  filing  snch  account  and  procuring  the  settl*?- 
ment  thereof.  And  after  the  filing  of  an  account  as  required, 
0/  permitted,  in  this  section  the  court  or  judge  must  upon  the 
petition  of  the  principal  or  surety  or  sureties  or  the  representa- 
7  1S» 
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lives  of  any  siirh  suretj'  or  surotien,  issue  an  order  requiring  all 
persons '  iutcrestcd  in  the  estate  or  trust  funds  to  attend  a  set- 
tlement of  such  account  at  a  time  and  place  therein  specified  and 
upon  the  trust  fund  or  estat^  beiiii^  found  or  made  j?ood  and 
paid  over  or  properly  secured,  the  surety  or  sureties  shall  be  dis- 
charged from  any  and  all  further  liability  and  the  court  or  jud^re 
shall  settle,  determine  and  enforce  the  rights  and  liabilities  of  all 
parties  to  the  proceedings  in  like  manner  and  to  the  same  extent 
as  in  actions  for  an  accounting  in  the  supreme  court.  And  upon 
demand  made  in  writing  by  the  principal  such  surety  or  sure- 
ties, or  representatives  thereof,  shall  return  any  compensation 
that  has  been  paid  for  the  unexpired  portion  of  sueh  suretyship. 
L.  1895,  ch.  511;  L.  1880,  ch.  726;  L.  1901,  ch.  524.    In  effect  Sept.  1,  1901. 

I  Sid.  [Am*d,  1K04.]  When  aeveral  •urettes  may  Justffjr 
«ach  In  a  •mailer  nam. 

But  where  the  penalty  of  the  bond,  or  twice  the  sum  specified 
in  the  undertaking  is  five  thousand  dollars  or  upwards,  the  court 
or  judge  may,  in  its  or  his  discretion,  allow  the  sum  in  which 
a  surety  is  required  to  justify  to  be  made  up  by  the  justification 
of  two  or  more  sureties  each  in  a  smaller  sum.  But  in  that  case 
a  surety  cannot  justify,  in  a  sum  less  than  five  thousand  dollars, 
and  when  two  or  more  sureties  are  required  by  law  to  justify, 
the  same  person  cannot  so  contribute  to  make  up  the  sum  for 
more  than  one  of  them.  It  shall  be  lawful  for  any  party  of 
whom  a  bond  or  undertaking  is  required  to  agree  with  his  sure- 
ties for  the  deposit  of  any  or  all  moneys  for  which  such  sure- 
ties are  or  may  be  held  responsible  with  a  trust  company  au- 
thorized by  law  to  receive  deposits,  if  such  deposit  is  otherwise 
proper,  and  for  the  safe-keeping  of  any  or  all  other  depositable 
assets  for  which  such  sureties  may  be  held  responsible,  with  a 
safe-deposit  company  authorized  by  law  to  do  business  as  such, 
in  such  a  manner  as  to  prevent  the  withdrawal  of  such  moneys 
and  assets,  or  any  part  thereof,  except  with  the  written  con- 
sent of  such  sureties,  or  an  order  of  the  court  made  on  such 
notice  to  them,  as  it  may  direct. 

L.    1804.   ch.   200. 

i  814.  rAn&*d,  1805.1  Bonda,  etc.*  to  the  people  or  a  pvb* 
lie  officer  for  the  henellt  of  a  aultor. 

Where  a  bond  or  undertaking  has  been  given,  as  prescribed 
by  law,  in  the  course  of  an  action  or  a  special  proceeding,  to  the 
people  or  to  a  public  officer,  for  the  benefit  of  a  party  or  other 
person  interested,  and  provision  is  not*  specially  made  by  law 
for  the  prosecution  thereof;  the  party  or  other  perBon,  so  in- 
terested, may  maintain  an  action  in  his  own  name,  for  a  breach 
of  tlie  condition  of  the  bond,  or  of  the  terms  of  the  undertaking; 
upon  procuring  an  order,  granting  him  leave  so  to  do.  The 
order  may  be  made  by  the  court,  in  which  the  action  is  or  was 
pending;  the  city  court  of  the  city  of  New- York,  or  a  county 
court,  if  the  V)ond  or  undertaKing  was  given  in  a  special  pro* 
i-eeding,  pending  before  a  judge  of  that  court;  or,  in  any  other 
case,  by  the  supreme  court.  Notice  of  the  application  therefor 
must  be  given,  as  directed  by  the  court  or  judge,  to  the  persona 
interested  in  the  disposition  of  the  proceeds. 

L.      1805.      ch.   046. 
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f  8}S.  Bonda,  etc.,  mot  alfeetcd  by  cliitnve  of  partleii. 

A  bond  or  undertakizig,  giyen  in  an  action  or  special  proceed- 
ing, as  prescribed  in  this  act,  continues  in  force,  after  the  sub- 
stitution of  a  new  party  in  place  of  an  original  party,  or  any 
other  change  of  parties;  and  nas  thereafter  the  same  force  and 
effect,  as  if  then  giyen  anew,  in  conformity  to  the  change  of 
parties. 

I  Sie.  Id.  I  to  be  filed. 

A  bond  or  undertaking,  required  to  be  given  by  this  act,  must 
be  filed  with  the  clerk  of  the  court;  except  where,  in  a  special 
case,  a  different  disposition  thereof  is  directed  by  the  court,  or 
prescribed  in  this  act. 

Co.   Proe.,   I   423.  am*<L    See  Bale  4. 
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ARTICLE}    SIXTH. 

Bgc.  817.  Consolidating  causes   In  same  conrt. 

818.  Id.;   In  different  courts. 

819.  Id.;  by  plaintiff. 

820.  Interpleader  by  order  in  certain  cases. 

820-a.  Suit  by   debtor,    deojandinf;  Judgment  of  interpleader. 

821.  Dismissal  of  complaint  for  neglect   to  serve   Kummons. 

822.  Id. ;  for  neglect  to  proceed. 

82.'{.  Feigned  issues  abolished,   and  order  for  trial  substituted. 

824.  Summons  and  pleadings,   to  be  filed  within  ten  days  Aftsr  Mrrlee. 

825.  PaiMM-s  In  special  proceedings;  where  to  be  filed. 

826.  Publication,  where  no  newspaper,  etc.,  in  county. 

827.  Si>ecial  referencea   In  certain  cases. 

}  817.   Coniiolldatlna:  caaiieii  In  saiue  court. 

Where  .wo  or  more  actions,  in  favor  of  the  same  plaintiff 
against  the  same  defendant,  for  causes  of  action  which  may  be 
joined,  are  pending  in  the  same  court,  the  court  may,  in  its  dis- 
cretion, by  order,  consolidate  any  or  all  of  them,  into  one  action. 

2  R.  S.  883.  §  36  (2  Edm.  398). 

S   818.   Id.;   In   different    courts. 

Where  one  of  the  actions  is  pending  in  the  supreme  court,  and 
another  Is  pending  in  another  court,  the  supreme  court  may^  hy 
order,  remove  to  itself  the  action  in  the  other  court,  and  con- 
solidate it  with  that  in  the  supreme  court. 

Id.,   i  37. 

§  819.   Id.  I  by  plaintiff. 

Where  separate  actions  are  commenced  against  two  or  more 
joint  and  several  debtors,  in  the  same  court,  and  for  the  same 
cause  of  action,  the  plaintiff  may,  in  any  stage  of  the  proceed- 
ings, consolidate  them  into  one  action. 

Id.,  i  88. 

S  820.  [Am'cL  1894.]  Interpleader  by  order  in  cert»tn 
caseii. 

A  defendant  against  whom  an  action  to  recover  upon  a  con- 
tract, or  an  action  of  ejectment,  or  an  action  to  recover  a  chattel, 
is  pending,  may,  ^i.  any  time  before  answer,  upon  proof,  by  affi- 
davit, tha^  a  person,  not  a  party  to  the  action,  makes  a  demand 
against  him  for  the  same  debt  or  property,  without  collusion 
with  him,  apply  to  the  court,  upon  notice  to  that  person  and  the 
adverse  party,  for  an  order  to  substitute  that  person  in  his  place, 
and  to  discharge  him  from  liability  to  either,  on  his  paying  into 
court  the  amount  of  the  debt,  or  delivering  the  possession  of  the 
property,  or  its  valiie,  to  such  person  as  the  court  directs;  or 
upon  it  appearing  that  the  defendant  disputes,  in  whole  or  in 
part,  the  liability  as  asserted  against  him  by  different  claimants, 
or  that  he  has  some  interest  in  the  subject-matter  of  the  con- 
troversy which  he  desires  to  assort,  his  application  may  be  for 
an  order  joining  the  other  claimant  or  claimants  as  co-defendants 
with  him  in  the  action.  The  court  may,  in  its  discretion,  make 
such  order,  upon  such  terms  as  to  costs  and  payments  into  court 
of  the  amount  of  the  debt,  or  part  thereof,  or  delivery  of  the 
possession  of  the  property,  or  its  value  or  part  thereof,  as  may  be 
just,  and  thereupon  the  entire  controversy  may  be  determined  in 
the  action. 
U  18&4,  eta.  2i0.    See  Banking  Law,  i  116. 
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{  89a*«.    [Add««l,  1006.]    Suit  by  debtor,  demAndlnff  fadnr- 
meiit  of  Interpleader. 

When  any  snm  of  money  shall  be  due  and  payable  under  or 
on  account  of  a  contract,  and  the  whole,  or  any  part  thereof, 
exceeding  fifty  dollars  in  amount,  shall  be  claimed  or  demanded 
by  adverse  claimants  thereto,  the  debtor  may  bring  suit  in  any 
court  having  jurisdiction  thereof,  and  of  the  parties,  demanding 
judgment  of  interpleader,  and  that  the  debtor  be  permitted  to 
pay  the  amount  of  the  debt  into  court,  and  that  snch  debtor 
upon  such  payment  into  court  be  discharged  from/  any  further 
liability  to  any  of  the  parties  to  the  action.  When  service  of 
the  summons  and  complaint  shall  have  been  made  upon  all  such 
clafanants,  the  plaintiff  may  make  application,  by  petition  or 
apon  AfBdavits  for  cin  order  permitting  and  directing  the  plaintiff 
to  pay  the  amount  of  the  debt  into  court,  and  that  the  plaintiff, 
npon  the  payment  into  court  of  the  amount  of  the  debt  as  re- 
quired by  the  order,  be  discharged  from  any  further  liability  to 
any  gf  the  defendants  in  such  action,  and  the  court,  npon  satis- 
factory proof  by  affidavit  or  otherwise,  as  the  court  may  require, 
of  the  facts  alleged  in  the  complaint,  and  that  the  whole  or  part 
of  the  debt  is  claimed  nd^'ersely  by  the  defendants  without  any 
collusion  on  the  part  of  the  plaintiff,  and  that  the  amount  thereof 
is  not  in  dispute  may  make  such  an  order,  upon  snch  terms  as 
to  co6tfl  and  disbursements  payable  out  of  the  money  so  adversely 
claiined  as  to  the  court  may  seem  just,  and  upon  the  payment 
into  court  of  the  amount  of  such  debt,  and  complying  with  the 
terms  of  such  order,  the  plaintiff  shall  stand  discharged  from  any 
further  liability  to  any  of  the  defendants  in  said  action  upon 
account  of  such  debt  and  contract*  Notice  of  such  application, 
together  with  copies  of  the  papers  upon  which  the  same  is  made, 
shall  be  personally  served  on  each  of  the  defendants,  at  least 
five,  and  not  more  than  fifteen  days  before  the  return  day  thereof. 
Added,   !».   1008,  ch.    288.    In  effect  Sept.    1,   IOCS. 

f  821.   [Am'd,  1877.]    Dlamlnsal  of  com  plaint   for  nefflect 
to  aerve   vaminona. 

Where,  in  an  action  against  two  or  more  defendants,  the  plain-' 
tiff  unreasonably  neglects  to  serve  the  summons  upon  one  or 
more  of  them,  without  whose  presence  a  complete  determination 
of  the  controversy  cannot  be  bad,  the  court  may,  in  its  discretion, 
upon  the  application  of  a  defendant,  who  has  appeared  in  the 
action,  dismiss  the  complaint  as  against  him,  and  render  judg< 
ment  accordingly. 

Subetltate  for  Co.    Proc.,   part  of   (  274. 

i  822.  [Am*d,  1870.]  Id.i  for  negrlect  to  proceed. 
Where  the  plaintiff  unreasonably  neglects  to  proceed  in  the  ac- 
tion against  the  defendant,  or  one  or  more  defendants  against 
whona  a  separate  judgment  may  be  taken,  the  oonrt  may  in  its 
discretion,  upon  the  application  of  the  defendant  or  defendants, 
or  any  of  them,  against  whom  he  so  neglects  to  proceed,  dismiss 
the  complaint  as  against  the  moving  party  or  parties,  and  rendef 
judgment  accordingly. 

Id.     See   Rule  36. 

$   823.    Felirned     tuaiieM    abollMheil.     and     order     for     trial 
aobatltiited. 

Feigned  issues  have  been  abolished.  In  a  case  where  neither 
party  can,  as  of  right,  require  a  trial  by  jury  of  an  issue  of  fact 

103 


^ 


{ 


I 


§  §  824-27  OTHER  MATTERS.  c.  8,  t.  6,  a.  0 

arising  upon  the  pleadings,  or  where  a  ouestion  of  fact,  not  in 
issue  upon  the  pleadings,  is  to  be  tried,  an  m^er  for  the  trial 
thereof  by  a  jury  may  be  made,  stating,  distinctly  and  plainly, 
the  questions  of  fact  to  be  tried.  Such  an  order  is  the  only  8  $r 
thority  necessary  for  the  trial. 
Co.  Proc.,  I  72.     See  Rule  81. 

{   824.   Sannnonn    ajnd    pleadinflray    to    be    llled    fritbin    ten 
days   after   servlee. 

The  summons,  and  each  pleading  in  an  action,  must  be  filed 
with  the  clerk,  by  the  party  in  whose  behalf  it  is  served,  within 
teu  days  after  the  service  thereof.  If  the  party  fails  so  to  file  it, 
the  adverse  party,  on  proof  of  the  failure,  is  entitled,  without 
notice,  to  an  order  from  a  judge,  that  it  be  filed  within  a  time 
specified  in  the  order,  or  be  deemed  abandoned. 

Id.,    f    416. 

S   825.   Papers  in  iipeclal  proceedinflrs)  ifliere  to  be   Hied. 

A  return  or  other  paper  in  a  special  proceeding,  where  no 
other  disposition  thereof  is  prescribed  by  law,  must  be  filed,  and 
an  order  therein  must  be  entered,  with  the  clerk  of  the  county  in 
which  the  special  proceeding  is  taken,  if  it  is  before  a  county 
ofi!cer,  or  a  judge  of  a  court  established  in  a  city;  if  before  a  jus- 
tice of  the  supreme  court,  with  the  clerk  of  a  county  designated 
by  the  justice;  or,  if  no  designation  is  made  by  him,  of  a  county 
where  one  of  the  parties  resides. 

L.   1847,  ch.  470,   {  20,  am'd. 

i  820.  [Ant*'d,  1877.]  Pnblleatton,  ipvbere  no  ne^irspaper, 
etc..  In  county. 

Where  a  notice,  or  other  proceeding,  is  required  by  law  to  be 
published  in  a  newspaper  published  in  a  county,  and  no  news- 
paper is  published  therein,  or  to  be  published  oftener  than  any 
newspaper  is  regularly  published  therein,  the  publication  may  be 
made  in  a  newspaper  of  an  adjoining  county,  except  where  spacial 
provision  is  otherwise  made  by  law. 

2   R.   S.   652.    §   10. 

{  827.   [Am'd,  1877.]    Special  referenoea  in  certain  cases. 

Where  a  provision  of  this  act  authorizes  the  court  to  approve 
:in  undertaking,  or  the  sureties  thereto;  or  to  make  an  examina- 
tion or  inquiry;  or  to  apixjint  an  appraiser,  receiver,  or  trustee; 
it  may  direct  a  reference  to  one  or  more  persons  designated  in  the 
order,  either  to  make  the  approval,  examination,  inquiry  or  ap- 
pointment, or  to  report  the  facts  to  the  court,  for  its  action  there- 
upon. And  where,  according  to  the  practice  of  the  court  of 
chancery,  on  the  31st  day  of  December,  1846,  a  matter  was  refer- 
able to  the  clerk,  or  to  a  master  in  chancery,  a  court  having  au- 
thority to  act  thereupon,  may  direct  a  reference  to  one  or  more 
persons,  designated  in  the  order,  with  the  powers  which  were 
possessed  by  the  clerk,  or  the  master  in  chancery,  except  where 
it  is  otherwise  specially  prescribed  by  law. 

Modelled  npon  first  aentencp  of  L.   1S47,  ch.  230,   I  77. 
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CHAPTER  IX. 

Evidence. 

TtnX    I.— fl«Mre1  BefralatloBi  r«gp«ett«}(  EridesMy  and  the  CoH|Mt«m«| 

asd  Mode  of  ExtfmlBatioB  of  a  Witneis, 

TflLK  U.-  CoHpelUng  Ue  Attomdaaeo  aad  TeKlmoay  of  a  Wltaoia. 

TTTLB  in.—  Depotltlou. 

TITLE  IT.-  DoeaHoatarj  Kridoaco. 

flTLB   T.— HlaMlUaooaaProTltlomi. 

TITLE  L 

••nwai  ragqlations  reapectixi^  evid«nce,  andtlie  oosapeteno]^ 
and  mode  of  examination  of  a  witnees. 

Article  1.  Competency  of  a  witnem;   evidence   In   particular  cases. 
2.  Administration  of   an   oatli  or  affirmation. 

artici^e:  first. 

Competency  of  a  witness;   evidence  in  particular  cases. 

See.  828.  No  wltnefw   to  be  excluded   by  reason  of  interest,   etc. 
f*2».  When   party,   etc.,    cannot   be   examined. 

830.  Testimony   of    party   or    witness   since   deceased   or    insane   or   wlio, 

being   a   nonresident,    has  departed   from    the  state,    together  with 
all   exhibits  or  documents  proved   during   such   testimony. 

831.  When    husband    and    wife    not    competent    witnesses.      When    com- 

petent. 
8S2.  €k>nvictlon  for  crime  not  to  exclude  witness;  how  conviction  proved. 

833.  Clergymen,    etc.,    not    to   disclose  confessions. 

834.  Physicians   not    to  disclose   professional   information. 

835.  Attorneys    and    counsellors    not    to    disclose    ctHnmunlcations. 
^gf.   Appliertion    of    the    last    three    sections. 

887.  When    witness    not    excused    from  -  testifyii^g. 

838.  Evidence   of   party   may   be   rebutted. 

830.   Admission    by    member    of    corporation. 

S40.  Seal,    presumptive    evidence    of   consideration. 

841.   Presnniption    of    death    in    certain    cases. 

Mia.  Testimony  of   surveyor  and   proof  of  standard   of  measurement. 

f  828.  Ko  iFirltneaa  to  b«  excluded  by  reaaon  of  Intereat, 
•te. 

Except  as  otherwise  specially  prescribed  in  this  title,  a  person 
shall  not  be  excluded  or  excused  from  beinf?  a  witnes.s,  by  reason 
of  his  or  her  interest  in  the  event  of  an  action  or  special  proceed- 
ing: or  because  he  or  she  is  a  party  thereto:  or  the  husb.ind  or 
wife  of  a  party  thereto,  or  of  a  person  in  whose  behalf  an  action 
or  special  proceeding  is  brought,  prosecuted,  opposed,  or  defended. 
Co.  Proc..   I  308;  and  L.   1867.  ch.  887.   I  1.      . 

I  839.  rAm'd,  1881.]  IV^lien  party,  eiol,  cannot  be  ex- 
amiB€Hl. 

Upon  the  trial  of  an  action  or  the  heariuK  upon  the  merits  ot  a 
special  proceeding,  a  party  or  a  person  interested  in  the  event,  or 
a  person  from,  through  or  under  whom  such  a  party  or  interested 
person  derives  his  interest  or  title,  by  assignment  or  otherwise. 
shall  not  Ih»  examined  as  a  witness,  in  his  own  behalf  or  interest, 
or  in  behalf  of  the  party  succeeding  to  his  title  or  interest,  against 
the  executor,  administrator  or  survivor  of  a  deceastHl  person,  or 
the  <*onimittee  of  a  hinati<,  or  a  person  deriving  his  title  or  iuter- 
I'St  from,  through  or  under  a  deceased  i)erson  or  lunatic,  by  as- 
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sigiinieiit  or  otherwise;  concerning  a  personal  transaction  or  com- 
munication between  the  witness  and  the  deceased  person  or  luua- 
tic;  except  where  the  executor,  administrator,  survivor,  coiuuiit- 
tee,  or  person  so  deriving  title  or  Interest,  is  examined  in  his  own 
behalf,  or  the  testimony  of  the  lunatic  or  deceased  person  is 
given  in  evidence,  concerning  the  same  transaction  or  cpiiimiiDt- 
cation.  A  person  shall  not  be  d€»emed  interested  for  the  pur- 
poses of  this  section  by  reason  of  being  a  stockholder  or  omecr 
of  any  banking  corporation  which  is  a  party  to  the  action  or  pro- 
ceeding, or  interested  in  the  event  thereof. 
Sabstituto  for  Co.  Proc,  S  390. 

i  8SO.  |Am*cl,  180.%  1890,  1809,  1011.]  Testimony  of  pmrty 
or  ^vltnena  nince  deceaMed  or  Innnnf*  or  ^rho,  being*  n>  ii.oii* 
reMldent,  han  departed  from  the  state,  tofcether  "vrltli  aII 
exhibits   or   doeniuents   proved   daring:   snch   testlni.onx» 

Where  a  party  or  witness  has  died  or  become  insane  or.  belni? 
a   nonresident  of  this  state,   has  departed  from   the  state  tdtief 

or  during  the  trial  of  an  action  now  or  hereafter  pending,  or  since 
or  during  the  hearing  upon  the  merits  of  a  special  proceeding 
now  or  nereafter  pen<ling.  the  testimony  of  the  decedent  or  In- 
sane person  or  of  such  nonresident  who  has  departed  from  the 
state,  or  of  any  person  who  is  rendered  incompetent  by  the  pro- 
visions of  the  last  section,  taken  or  read  in  evidchce  at  the  former 
trial  or  hearing,  or  at  the  same  trial  or  hearing,  either  in  court 
or  before  the  same  or  a  new  referee,  together  with  all  exhibits 
and  documents  read  in  evidence  in  connection  with,  or  as  a  part 
of  the  giving  of  such  testimony,  may  be  given  or  read  in  evidence 
at  a  new  trial  or  hearing  or  at  a  cfjntinuation  of  the  same  trial 
or  hearing  either  in  court  or  before  the  same  or  a  new  referee, 
or  upon  any  subse(iuent  trial  or  hearing,  either  in  court  or  before 
the  same  or  a  new  referee,  of  the  same  subject-matter  in  the 
same  or  another  action  or  special  procee<ling  between  the  same 
parties  to  such  former  trial  or  hearing  or  their  legal  representa- 
tives, by  either  party  to  such  new  trial  or  hearing,  or  to  such 
continuation  of  the  same  trial  or  hearing  either  in  court  or  be- 
fore the  same  or  a  nVw  referee,  or  to  such  subsequent  action  or 
special  proceeding  either  in  court  or  before  the  same  or  a  new 
referee,  subject  to  any  other  legal  objection  to  the  competoiiry 
of  the  witness,  or  to  any  (ither  legal  objection  to  his  testiuiouy 
or  anj'  question  put  to  him,  or  t<»  any  other  legal  objection  to 
such  exhibits  and  documents.  Such  testimony,  exhibits  and  cto<*- 
umeuts  proven  by  oath  to  have  been  so  previously  taken  or  read 
in  evidenc<»  may  be  so  given  or  read  in  evidence;  or  the  original 
stenographic  notes  of  such  testimony  taken  by  a  stenographer 
wiio  has  since  died  or  become  iucoujpetent  may  be  so  read  In 
evidence  by  any  person  whose  conipeteiicy  to  read  the  same  ac- 
curately is  established  to  the  satisfaction  of  the  court  or  oflJccr 
presiding  at  the  trial  of  such  action  or  special  proceeding. 

I.     l«);j.    <\\,    .'!{».-,:    L.    l«^J>fi.    rh.    r»aT:   L.    1S09.   Ob.   352;    L.    tOlt.   ch,    764. 
in    eiTwt    Sfpt.    1.    1011. 

S   N:{1.    fAniM,  INTO,  1S80,  1887.1      U^hen  husband  and  wife 
not  competent  "^vltnesses.     When  competent.* 

A  husband  or  a  wife  is  not  ccmipetent  to  testify  against  the 
other  upon  the  trial  of  an  action,  or  the  hearing  niion  the  nierlt« 
of  a  special  proceeding  founded  upon  an  allegation  of  adultery, 
except  to  prove  the  marriage,  or  disprove  the  allegatton  of  ailnl- 
tery.  A  husband  or  wife  shall  not  be  compelled,  or  without  c<->n- 
sent  of  the  other,  if  livitig,  allowed,  to  disclose  a  e^infidential  com- 
munication, made  by  <me  to  the  other,  during  mnrrlage.  In  an 
action  for  criminal  conversation,  the  plaintiff's  wife  is  not  a  com- 
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petent  witness  for  the  plaintiff,  but  ahe  is  a  competent  witness 
for  the  defendant  as  to  any  matter  in  controversy:  except  that 
she  cannot,  without  the  plaintiff's  consent,  disclose  any  confiden- 
tial communication  had  or  made  between  herself  and  the  plaintiff. 
I^    1887,    eh.   887,   if  2  and  8  (7  Edm.  198),  anxM;  L.  1887,  ch.  103. 

I  832,  [Am*d,  1870.)  Con-rlction  for  crime  not  to  exclude 
wftmesaf    Momr  conviction  proved. 

A  person,  who  has  been  convicted  of  a  crime  or  misdemeanor 
is  notwithstanding  a  competent  witness  in  a  civil  or  criminal  ac« 
tion  or  special  proceeding;  but  the  conviction  may  be  proved,  for 
the  porpose  of  affecting  the  weight  of  his  testimony,  either  by 
the  record,  or  by  bis  cross-examination,  upon  which  he  must 
answer  any  question,  relevant  to  that  inquiry;  and  the  party 
cross-examining  him  is  not  concluded,  by  his  answer  to  such  a 
question. 

Sm  i  2008.  po»t.    See  Penal  Code.  |  714. 

i  833.    Cl^rgryni^ny  «to.y  not  to  dl«clo«e  eonfeanlons. 

A  cleriryinafi,  or  other  minister  of  any  reli^ion^  shall  not  be 
alWwed  to  dinclose  a  confession  made  to  him,  in  his  professional 
character*  in  the  course  of  discipline,  enjoined  by  the  rules  or 
practice  of  the  religious  body,  to  which  he  belongs. 

t  R.  S.  408.  f  73,  am'd. 

i  884.  |Ani*d,  1004,  190S.]  PhT«le1ana  or  profesaionitl 
i^Sater«cl  anraea  not  to  dlacloae  profc««loual  1b» 
faraaaitloii. 

A  person  duly  aotborized  to  practice  physic  or  surgery,  or  a 
profciiKkMial  or  registered  nurse,  shall  not  be  allowed  to  disclose 
aoy  information  which  he  acquired  in  attending  a  paticut,  iu  a 
profeasiooal  capacity,  and  which  was  necessary  to  enable  him  to 
net  in  that  capacity;  unless,  where  the  patient  is  a  child  under 
th«  flge  of  sixteen,  the  information  so  acquired  indicates  that 
the  patient  has  been  the  victim  or  subject  of  a  crime,  iu  which 
<-aac  the  physician  or  nurses  may  be  required  to  testify  fully  in 
rniatiott  tnereto  upon  any  examination,  trial  or  other  proceeding 
in  which  the  commission  of  such  crime  is  a  subject  of  inquiry. 

§  2.  Li.  1905,  oh.  331.  Nothing  in  thus  act  contained  shall  affect 
any  actions  or  proceedings  now  pending. 

Id.,  f  73;  Tj.  1904,  ch.  331;  L.  1905,  eta.  331.     In  effect  Sept.  1,  lOO.j. 

I  838,  [Am'd,  1896.|  Attornera  and  conniiellora  not  to 
diselone  con&ntnnicationa. 

An  attorney  or  counsellor  at  law  shall  not  be  allowed  to  dis- 
close a  communication,  made  by  his  client  to  him,  or  his  advice 
given  thereon,  in  the  course  of  his  ])rofpssional  employment,  nor 
shall  any  clerk,  stenographer  or  other  person  employed  by  snt'h 
attorney  or  counsellor  be  allowed  to  disclose  any  such  communica- 
tion or  advice  given  thereon. 

h.  1^0.  cb.  564.    la  aCact  Sept.  1,  1806. 

I  SSe.  [Ain*d,  1608»  1890,  1904.]  Applloation  ot  the  laat 
tkre*  «c«tfoita. 

The  last  three  sections  apply  to  any  examination  of  a  person 
as  a  witness  unless  the  provisions  thereof  are  expressly  waived 
npon  the*  trial  or  examination  by  the  person  confessing,  the  pa- 
tient or  the  client.  But  a  physician  or  surgeon  or  a  professional 
or  registered  nurse,  may  upon  a  trial  or  examination  disclose 
any  information  as  to  the  mental  or  physical  condition  of  a 
patient  who  is  deceased,  which  he  acquired  in  attend! nfiT  such 
patient  professionally,  except  confidential  communicnrions  and 
such  facts  as  would  tend  to  disKrace  the  memory  of  the  pnticnt, 
when  the  provisions  of  section  eis-ht  hundred  and  thirty-fonr  have 
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heen  expressly  waived  on  such  trial  or  examination  by  the  per- 
sonal representatives  of  the  deceased  patient,  or  if  the  validity 
of  the  last  will  and  testament  of  such  deceased  patient  is  in 
question,  by  the  executor  or  executors  named  in  said  will,  or 
the  surviving  husband,  widow  or  any  heir-at-law  or  any  of  the 
next  of  kin,  of  such  deceased,  or  any  other  party  in  interest. 
But  nothing  herein  contained  snail  be  construed  to  disqualify  an 
attorney  in  the  probate  of  a  will  heretofore  executed  or  offered 
for  probate  or  hereafter  to  be  executed  or  offered  for  probate 
from  becoming  u  witness,  as  to  its  preparation  and  execution  in 
case  sucii  attorney  is  one  of  the  subscribing  witnesses  thereto. 
In  an  action  for  the  recovery  of  damages  for  a  personal  injury 
the  testimony  of  a  physician  or  surgeon,  or  of  a  professional  or 
registered  nurse  attached  to  any  hospital,  dispensary  or  other 
charitable  institution  as  to  information  which  he  acquired  in 
attending  a  patient  in  a  professional  capacity,  at  such  hospital, 
dispensary,  or  other  charitable  institution  shall  be  taken  before 
a  referee  api)ointed  by  a  judge  of  the  court  in  which  such  action 
is  pending;  provided,  however,  that  any  judge  of  such  court  at 
any  time  in  his  discretion  may.  notwithstanding  such  deposltioB, 
order  that  a  subpoena  issue  for  the  attendance  and  examination 
of  such  physician  or  surgeon  or  professional  or  registered  nurse, 
upon  the  trial  of  the  action.  In  such  case  a  copy  of  the  order 
shall  be  served,  together  with  the  subpoena.  Sections  eight  hon- 
dred  and  seventy-two,  eight  hundred  and  seventy-three,  eight 
hundred  and  seventy-four,  eight  hundred  and  seventy-five,  eight 
hundred  and  seventy-six.  eight  hundred  and  seventy-nine,  eight 
hundred  and  eighty,  eight  hundred  and  eighty-four  and  eight  hnn* 
dred  and  eighty-six  of  this  code  apply  to  the  examination  of 
a  physician  or  surgeon  or  a  professional  or  registered  norae,  as 
prescribed  in  this  section.  The  waivers  herein  provided  for  naust 
be  made  in  open  court,  on  the  trial  of  the  action,  or  proceeding, 
and  a  paper  executed  by  a  party  prior  to  the  trial,  providing  fot 
such  waiver  shall  be  insufficient  ns  such  a  waiver.  But  the  at- 
torneys for  the  respective  parties,  may  prior  to  the  trial,  stipii'* 
late  for  such  waiver,  and  the  same  shall  be  sufficient  therefor. 

L.  1893,  cfa.  29S:  h.  1899.  cb.  53;  L.  1904,  ch.  831.    In  effect  Sept.  1,  1904. 

1  887.  IJVIien  wltnesn  not  excnaed  from  teatifyinff. 

A  competent  witness  shall  not  be  excused  from  answering  a 
relevant  question,  on  the  ground  only  that  the  answer  may  tend 
to  establish  the  fact,  that  he  owes  a  debt,  or  is  other-wise  subject 
to  a  civil  suit.  But  this  provision  does  not  require  a  witness  to 
give  an  answer,  which  will  tend  to  accuse  himself  of  a  crime  or 
misdemeanor  or  to  expose  him  to  a  penalty  or  forfeiture;  nor  does 
it  vary  any  other  rule,  respecting  the  examination  of  a  witness. 

2  R.  S.  405.  I  71   (2  Edm.)  422. 

9  83S.  Evidence  of  party  may  be  rebutted. 

The  testimony  of  a  party,  taken  at  the  instance  of  the  adverse 
party,  orally  or  by  deposition,  may  be  rebutted  by  other  evidence. 

Co.   Proc,   I  393. 

I  889.  [Am'd,  1903.'J  Admtaiilon  by  member  of  eorpo-« 
ration. 

The  admission  of  a  member  of  an  aggregate  corporation,  who 
is  not  a  party,  shall  not  be  received  as  evidence  against  the  cor- 
poration unless  it  was  made  concerning  and  while  engaged  in  a 
transaction  in  which  he  was  the  authorized  agent  of  the  corpora- 
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tion;  or  unless  it  was  made  while  a  member  of  such  corporation 
and  testifying  as  a  witness  concerning  a  truusaction  of  the  corpo- 
ration, when  the  official  record  of  such  testimony  shall  be  received. 

2  R.  8.  407.  S  80;  L.  1903,  cb.  384.    In  effect  May  6,  1003. 

f  840.  [Am*d,  1877.]  Seal,  prearnnptl-ve  eTldence  of  eon- 
•Idermtion. 

A  seal  upon  an  executory  instrument,  hereafter  executed,  is 
only  presiimptlTe  evidence  of  a  sufficient  consideration,  which  may 
be  rebutted,  as  if  the  instrument  was  not  sealed. 

Sabstitote  for  2  R.  S.  406,  i  77. 

I    841,     [Am'd,    1891.]    Preaaniptlon    of    deafh    tn    certain 


A  person  upon  whose  life  an  estate  in  real  property  depends, 
who  remains  without  the  United  States,  or  absents  himself  in  the 
state  or  elsewhere  for  seven  years  together,  is  presumed  to  be 
dead  in  an  action  or  special  proceeding  concerning  the  property  in 
which  his  death  comes  in  question,  unless  it  is  afflrmati^ely 
proTed  that  he  was  alive  within  that  time.  And  where  in  any 
action  of  partition  in  this  state  any  portion  of  the  proceeds  of  the 
sale  of  peal  property  is  or  has  been  paid  into  court,  or  paid  to 
Ihe^  treasurer  of  any  county  for  any  unknown  heirs,  and  has  re- 
mained unclaimed  for  tw^enty-five  years,  after  such  payment  by 
any  person  entitled  thereto,  the  lapse  of  twenty-five  years  after 
such  payment  raises  the  presumption  of  the  death  of  such  un- 
known heirs  at  the  time  of  the  sale  of  such  real  property  and  be- 
fore such  payment,  and  after  the  lapse  of  twenty-five  years  after 
such  payment  it  shall  be  presumed  that  there  were  no  such  un- 
known heirs  living  at  the  time  of  such  sale  or  payment,  and  in 
any  action  or  proceeding  taken  for  the  pnrpo.se  of  distributing 
and  paying  over  such  proceeds,  nil  such  unknown  heirs  are  pre- 
smned  and  they  shall  be  presumed  to  have  »)c»on  dead  at  the  time 
of  such  sale  and  belore  such  payment  into  court,  or  to  the  trea.s- 
arer  of  any  county. 

1  R.  S.  749.  I  6.  am'd:  L.  1S91.  cb.  3G4. 

I  S41-«.  r  Added,  limo.l  Tentimonr  of  nar^eyor  and  procf 
of  atandard  of  nteaanreaient. 

Xo  survej'or  shall  give  evidence  in  any  cause  dopeuding  in 
any  of  the  courts  of  this  state,  or  before  arbitrators,  rcspt'ctin^ 
the  Hurvey  or  mraMnr**iuent  of  lands  which  he  may  have  miule, 
unless  If  required,  either  such  surveyor  shall  make  oath,  or  it 
shall  otheruiKe  be  shown  that  the  chain  or  measure  used  by 
him  was.  conformable  to  the  standards  of  the  state  which  wciV 
the  standards  of  the  state  at  the  time  such  survey  was  made. 
An  official  certificate  of  any  state,  county,  city,  villa;?!*  or  town 
sealer  elected  or  appointed  pnrsnant  to  the  laws  of  this  state, 
or  the  oath  of  such  surveyor,  that  such  chain  or  measure  con- 
formed to  the  state  standard  which  shall  have  b<'<n  furnisli'^cl 
any  such  sealer  pursuant  to  the  provisions  of  the  laws  of  thi.s 
state,  shall  be  prima  facie  evidence  of  such  conformity,  and  an 
oflQcial  certificate  made  by  any  such  seaier  ihal  the  implement 
used  In  measuring  such  chain  or  other  nieasur-?  was  the  cue 
provided  under  such  laws  for  such  purposes,  shall  be  prima 
facie  evidence  of  that  fact. 

Added  by  L.  1909,  ch.  65.  Derivation  —  L.  1851.  ch.  134.  |  33.  as  am'tf 
ty  lu  1893.  ch.  101.  f  1.  See  note  4  of  notes  of  Board  ot  Statutory  Cob* 
•oUdatlan  at  end  of  code. 
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ARTICtiB  SJSGONU. 

Administration  of  au  oath  or  (Affirmation. 

Qec.  942.  Before  wbom  oaths  aod  affidavits  may  be  taken. 
843.  iu.,-    lu  siiecial   cases. 
8*4.  'd.;    without   the  State. 

845.  OeQeral  mode  of  swearing. 

846.  When    IcisKiiig   the   i?osi>el8   dispensed   witli. 

847.  When  afiii-mation  to  h&  made. 

848.  Other   modes   of  swonrlng. 

849.  Swearing  iiei-sons  i:ot  ('hrlsttana. 

860.  Couit  may  exrmine  wltuess. 

861.  Swearing  falsely   In  any   form,   perjary. 

I 

ft   S42.    [.\iu*c1,     ISMl.)    Before    ^vlaom    oathM    and    affldavits 
may  be  taken. 

An  oath  or  affldayit,  rotii'-rcd  or  authorized  by  law.  except  nn 
oath  to  a  Juror  or  a  witiicsa  upon  n  trhil.  uu  oath  of  ottice,  aud 
an  oath  or  acknowledgment  required  by  law  to  be  taken  before 
a  particular  officer;  may  be  taken  before  a  judge,  clerk.  dt»puty- 
clerk.  or  special  deputy-clerk,  of  a  court,  a  notary  public,  mayor, 
justice  of  the  peace,  a  city  magistrate  of  any  of  the  cities  of  this 
state,  or  police  justice  thereof,  wirropite,  special  county  jnd|?e, 
.special  Kurrojjate,  county  clerk,  deputy  county  clerk,  special 
deputy  county  Herk.  or  commissioner  of  deeds,  within  the  dis- 
trict in  which  the  officer  is  authorized  to  act;  and,  when  certi- 
fied by  the  officer,  to  have  been  taken  before  him,  may  be  used 
in  any  court,  or  before  anr^  otfirer  or  other  person. 

2  B.  S.  2S4,  §  40,  uiuM;  amM  by  L.  1011,  oh.  070,  In  effect  Sept.  1,  1011.i 
f  848.  (Am'd,  1877.]      Id,|  In  apodal  caaea. 

Where  an  officer,  person,  board,  or  committee,  has  been  hereto- 
fore, or  is  hereafter  authorized  by  law,  to  take  or  hear  testimony 
or  to  hear  or  receive  an  affidavit,  or  to  take  a  deposition,  in  rela- 
tion to  a  matter,  concerning  which  he  or  it  has  a  duty  to  perform. 
the  officer  or  person,  or  a  member  of  the  hoard  or  committee,  may 
adminisU-r  an  oath,  for  that  purpose.  Where  an  officer,  person, 
board,  or  committee,  to  whom  or  to  which  application  is  made  to 
do  an  act  in  an  official  capacity,  requires  information  or  proof,  to 
enable  him  or  it  to  decide  uiM>n  the  propriety  of  doing  the  act,  he 
or  it  may  receive  an  affidavit  for  that  purpose. 

Id.    552,    I    11. 

{   844.   Id.;   without   the   State. 

An  oath  or  affidavit  required,  or  which  may  be  received,  in  nn 
action,  special  proceediujf,  or  otlier  matter,  may  be  taken,  without 
the  State,  except  where  it  is  olhirwise  specially  prescribed  by 
law,  before  an  officer  authorized  by  the  laws  of  the  State,  to  take 
and  certify  the  acknowiedpinent  and  proof  of  deeds,  to  be  re- 
corded in  the  State:  and.  when  certiHed  by  him  to  have  been 
taken  before  him,  and  accompanied  with  the  like  certificates,  as 
to  his  official  diaractc r  and  the  jronuineneHs  of  his  sisnaturo.  ns 
are  required  to  entiii<»  a  deed  sicknowledped  lief  ore  him  to  be  re- 
corded within  the  State,  may  be  uwhI.  as  if  taken  and  certified  in 
this  State,  by  an  oflicer  authorized  by  law  to  take  and  certify  the 
same. 

I  840.  [Am*d,  1899.]    General  mode  of  STrearlng:. 

Except  as  otherwise  specially  prescribed  iu  this  article,  when 
an  oath  is  admiiii.<Jtered,  the  witness  shall  lav  his  hand  on  tUe 
jfospcls  and  e.xpres*  assent  to  tln^  oath,  and  it  shall  be  according 
to  the  present  practice  except  that  the  witness  need  not  kiss  the 
gospels. 
2R.  8.407,:  82;  L.  lS99.ch.  340     In  effect  Sept.  1, 1899.  / 


^ 
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I  840.  [Ant'd,  1880.]  Mfh^n  IctosUiv  tbe  ffO«pel«  dI«peB«ed 
wltli. 

Xke  oath  mnst  be  admtnlBtegtd  in  the  f4>ik>wiiig  form,  to  a  per- 
flon  who  BO  deBlres,  the  layini^  of  the  hand  upon  the  gospels  bein^ 
omitted:  "  You  do  swear,  in  the  presence  of  the  eyer-living  God?* 
While  BO  swearing,  he  may  or  oiay  not  hold  up  his  hand,  at  his 
optiAn. 

SB.8.  407,  |88;L.  189l.oli.8tt.    IneffMtSepft.  1.  UM. 


I  847.    'W^em  aArmatlom  to  be 

A  solemn  declaration  or  affirmation,  in  the  following  form,  mast 
be  administered  to  a  person  who  declares  that  he  has  consoienr 
tions  scruples  against  taking  an  oath,  or  swearing  in  any  form: 
"  You  do  solemnly,  sincerely,  and  tm^,  declare  and  affirm.*' 

U..  184. 

I  848.  [Am'4,  187T,  18IMK]    Other  modes  of  sweArftnff. 

If  the  cojort  or  officer,  before  which  or  whom  a  person  is  offered 
as  a  witness,  is  satisfied,  that  any  peculiar  mode  of  swearing,  in 
Uea  of,  or  in  addition  to  laying  the  hand  upon  the  gospels,  is,  in 
his  opinion,  more  solemn  and  obligatory,  the  court  or  officer  may, 
in  its  or  his  discretion,  adopt  that  mode  of  swearing  the  witiMss. 

UUfSSiL.  18Biloll,8iOL   lBSgteli«pt.l,18l8. 


I  840.   Swoartev  peraoas  mot  ClirtstlaBS. 

A  person  betiering  hi  a  religion,  other  than  the  Christian,  may 
be  sworn  according  to  the  peculiar  ceremonies,  If  any,  of  his  re- 
ligion, instead  of  as  prescribed  in  section  845  or  section  846  of 
this  act. 

Id.  408. 186. 


I  9B0.   Cotivt  VULT  exaa&lne  -witness. 

The  court  or  officer  may  examine  an  infant,  or  a  person  appar- 
ently of  weak  intellect,  produced  before  it  or  him,  as  a  witness,  to 
ascertain  his  capacity  and  the  extent  of  his  knowledge;  and  may 
inquire  of  a  person,  produced  as  a  witness,  what  peculiar  cere- 
monies in  swearing  he  deems  most  obligatory. 

t.  ■  • 

I  mn.  tRepealed  by  tr.  1909,  ch.  88.     Ree  Penal  Law,  { 1622.1 
18  2®1 
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TITLB  IL 
CtompeUing  the  attendance  and  teetimony  of  a 

l«c.  802.  Mode  of  serrlog  ■ubpoena  iMued  oot  of  a  coatt, 

863.  Penalty  for  disobedience. 

864.  Subpoena  to  be  iMued  by  judge,  ete. 
866.  Penalty  for  disobeying  subpoena.    Warrant  for  wltMM. 

866.  When  wltneM  to  be  imprUaned. 

867.  Contents  of  warrant. 

868.  To  whom  directed;   bow  executed. 

869.  Qualification  of  preceding  sectlona. 
860.  witness  exempt  from  arrest. 
661.  When  to  be  discharged  from  arrest. 

862.  By  whom  witnesses  may  be  discharged. 

863.  Arrest,   when   void;   penalty. 

864.  Sheriff  not  to  be  liable    unless  affidaTit  Is  made. 
866.  Application  of  foregoing  provisions  to  jadgmeDta. 

866.  Records  not  to  be  removed  by  virtue  of  subpoena. 

867.  Production,  etc..  of  book  of  account. 

868.  Books,  etc.,  of  corporation,  how  produced. 
860.  When  personal  attendance  not  required  by  subpoena  duces 

i  852,  Mode  of  servlnir  sabpoena  Isfliied  out  of  a  eomirt» 

A  subpoena,  issued  out  of  the  court,  to  compel  the  attendance 
of  a  witness,  and,  where  the  subpoena  so  requires,  to  compel  him 
to  brin^  with  him  a  book  or  paper,  must  be  served  as  follows: 

1.  The  original  subpoena  must  be  exhibited  to  the  witness. 

2.  A  copy  of  the  subpoena,  or  a  ticket  containing  its  substance, 
must  be  delivered  to  him. 

3.  The  fees,  allowed  by  law,  for  traveling  to,  and  retarning 
from,  the  place  where  be  is  required  to  attend,  and  for  one  day's 
attendance,  must  be  paid  or  tendered  to  him. 

2  R.  B.  400,  i  42,  with  amendmenta. 

i  8S8.  Penalty  for  diaobedlence. 

A  person  so  subpoenaed,  who  fails,  without  reasonable  excuse, 
to  obey  the  subpoena,  or  a  person  w^ho  fails,  without  reasonable 
excuse,  to  obey  an  order,  duly  served  upon  him,  made  by  the 
court,  or  a  judge,  in  an  action,  before  or  after  final  Judgment 
therein,  requiring  him  to  attend,  and  be  examined,  or  so  to  at- 
tend, and  bring  with  him  a  book  or  paper,  is  liable,  in  addition  to 
punishment  for  contempt,  for  the  damages  sustained  by  the  party 
aggrieved  in  consequence  of  the  failure,  and  fifty  dollars  in  addi- 
tion thereto.  Those  sums  may  be  recovered  in  one  action,  or  In 
separate  actions.  If  he  is  a  party  to  the  action  in  which  he  was 
subpoenaed,  the  court  may,  as  an  additional  punishment,  strike 
out  his  pleading. 

Id.,  I  43,  am'd. 

I    864.    [Am'd,    lOOO.]     Subpoena   to   be    Issved    by  Jndar^y 

etc. 

When  a  judge,  or  an  arbitrator,  referee,  or  other  person,  or  a 
hoard  or  committee,  or  a  committee  of  either  house  of  the 
legislature,  or  a  joint  committee  thereof,  duly  empowered  by 
resolution  or  act  to  sit  and  take  testimony  during  the  session 
thereof,  or  after  the  adjournment  thereof,  has  been  heretofore 
or  is  hereafter  expressly  authorized  by  law  to  hear,  try.  or  de- 
termine a  matter,  or  to  do  any  other  act  in  an  official  capacity, 
in  relation  to  which  proof  may  be  taken,  or  the  attendance  of 
a  person  as  a  witness  may  be  required;  or  to  require  a  person  to 
attend,  either  before  him  or  it,  or  before  another  judge,  or 
officer,  or  a  person  designated  in  a  commission  issned  by  s 
court  of  another  Stata  or  country,  to  giye  testimony,  or  to  asto 
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his  depoeution  taken,  or  to  be  examined;  a  subpoena  may  be 
issned,  by  and  under  the  hand  of  the  jud^e,  arbitrator,  referee, 
or  other  person,  or  the  chairman  or  a  majority  of  the  board  or 
committee,  requiring  the  person  to  attend;  and  also,  in  a  proper 
ease,  to  bring  with  him  a  book  or  a  paper.  The  subpoena  must 
be  served,  as  prescribed  in  section^ eight  hundred  and  fifty-two 
of  this  act.  This  section  does  not  apply  to  a  matter  arising,  oi- 
an  act  to  be  done,  in  an  action  in  a  court  of  record. 

2  R.  S.  401.  I  44.  am'd    U  1900.  cfa.  587.      In  effect  April  28,  1900.     See 
U    1907.   cb.   546. 


I  8SS.  CAm'd,  1879.]  Pemaltr  for  dlMobeylnir  aabpoeiia* 
'WmrrmMLt   for   ^HtneMi. 

A  person  who  is  duly  subpoenaed,  as  prescribed  in  the  last  Bec< 
lion,  mast  obey  the  subpoena.  If  he  fails  so  to  do,  without  a 
reasonable  excuse,  he  is  liable,  in  addition  to  any  other  punish- 
ment which  may  be  lawfully  inflicted  therefor,  for  the  damages 
snstained  by  the  person  aggrieved,  in  consequence  of  the  failure, 
and  fifty  dollars  in  addition  thereto,  to  be  recovered  as  prescribed 
in  section  eight  handred  and  fifty-three  of  this  act.  If  he  fails 
to  attend,  the  person  issuing  the  subpoena,  if  he  is  a  judge  of  a 
coart  of  record  or  not  of  record,  or  if  not,  then  any  judge  of  such 
a  court,  upon  proof  by  afiSdavit  of  the  failure  to  attend,  must 
issue  a  warrant  to  the  sheriff  of  the  county  commanding  him  to 
apprehend  the  defaulting  witness,  and  bring  him  before  the  offi- 
cer, person,  or  body,  before  whom  or  which  his  attendance  was 
reqnfred. 
M.,  H  tf  *nd  46,  consolidated. 

i  BSa.  (Am'd,   1879.]    When  witness  to  be  Imprisoned. 

If  the  person  subpoenaed  and  attending  or  brought  as  pre- 
scribed in  the  last  section,  before  an  officer  or  other  person  or  a 
body  refuses  without  reasonable  cause  to  be  examined,  or  to 
answer  a  legal  and  pertinent  question,  or  to  produce  a  book  or 
paper,  which  he  was  directed  to  bring  by  the  terms  of  the  sub- 
poena, or  to  subscribe  his  deposition  after  it  has  been  correctly 
reduced  to  writing,  the  person  issuing  the  subpoena,  if  he  is  a 

{'udice  of  a  court  of  record,  or  not  of  record,  may  forthwith,  or  if 
ie  is  not,  then  any  judge  of  such  court  may  upon  proof  by  affi- 
davit of  the  facts  by  warrant  commit  the  offender  to  jail,  there 
to  remain,  nntil  he  submits  to  do  the  act  which  he  was  so  required 
to  do  or  is  discharged  according  to  law. 

Id.,   S  47,  am'd  veilMilly.     See  f  870,  poet. 

i  8BT.   Coatemts  of  vrarraat. 

A  warrant  of  commitment,  issued  as  prescribed  in  the  last  sec- 
tion, must  specify  particularly  the  cause  of  the  commitment;  and, 
if  the  witness  is  committed  for  refusing  to  answer  a  question,  the 
question  mast  be  inserted  in  the  warrant. 

U.,  f  48.    8««  f  8TS,  post. 

I  86S.  To  vrkom  dlreeted^  how  exeented. 

A  warrant  to  apprehend  or  commit  a  person,  issued  as  pre* 
scribed  in  this  title,  must  be  directed  to  the  sheriff  of  the  county 
where  the  person  is,  and  must  be  executed  by  him,  in  the  same 
manner,  as  a  similar  mandate  issued,  by  a  court  of  record,  in  an 
action. 

U.    402,  I  4S.    See  I  876,  poet. 

I  SStt.  ^vallfloatloB  of  preeedlnv  sootloas. 

The  forefoing  sections  of  this  title  do  not  apply  to  a  subpoena 
bar  a  Justice  of  ths  9MMti  os^Ja. »  witness  subpoenatd  to 
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arising  upon  the  pleadings,  or  where  a  ouestion  of  fact,  not  in 
issue  upon  the  pleadings,  is  to  be  tried,  an  order  for  the  trial 
thereof  by  a  jury  may  be  made,  stating,  distinctly  and  plainly, 
the  questions  of  fact  to  be  tried.  Such  an  order  is  the  only  e  a- 
thority  necessary  for  the  trial. 
Co.  Proc,  I  72.     See  Rule  81. 

I   824.   Somiuonai    and    pleadlnir«y    to    be    flled    w^lthin    ten 
(lor*  after  aer-vlce. 

The  summons,  and  each  pleading  in  an  action,  mast  be  filed 
with  tlie  clerk,  by  the  party  in  whose  behalf  it  is  served,  within 
ten  days  after  the  service  thereof.  If  the  party  fails  so  to  file  it, 
the  adverse  party,  on  proof  of  the  failure,  is  entitled,  without 
notice,  to  an  order  from  a  judge,  that  it  be  filed  within  a  time 
specified  in  the  order,  or  be  deemed  abandoned. 

Id..    I    410. 

S  825.  Papers  In  special  proeeedlnffs^  ivhere  to  be  filed. 

A  return  or  other  paper  in  a  special  proceeding,  where  no 
other  disposition  thereof  is  prescribed  by  law,  must  be  filed,  and 
an  order  therein  must  be  entered,  with  the  clerk  of  the  county  in 
which  the  special  proceeding  is  taken.  If  it  is  before  a  county 
officer,  or  a  judge  of  a  court  established  in  a  city;  if  before  a  jus- 
tice of  the  supreme  court,  with  the  clerk  of  a  county  designated 
by  the  justice;  or,  if  no  designation  is  made  by  him,  of  a  county 
where  one  of  the  parties  resides. 

L.   1847.  cb.  470,   I  20,  am'd. 

1  820.  [Ain*'d.  1877.]  Pnblleation,  ^rhere  no  no^trapaper, 
etc..  In  county. 

WTiere  a  notice,  or  other  proceeding,  is  required  by  law  to  be 
published  in  a  newspaper  published  in  a  ronnty,  and  no  news- 
paper is  published  therein,  or  to  bo  i)ubli5«hed  oftener  than  any 
newspaper  is  regularly  published  therein,  the  publication  may  be 
made  in  a  newspaper  of  an  adjoining  county,  except  where  special 
provision  is  otherwise  made  by  law. 

2  R.   S.   552.   I   10. 

S  827.   [Am'd,  1877.]    Special  references  In  certain  eases. 

Where  a  provision  of  this  not  authorizes  the  court  to  approve 
an  undertaking,  or  the  sureties  thereto;  or  to  make  an  examina- 
tion or  inquiry;  or  to  appoint  an  appraiser,  receiver,  or  trustee; 
it  may  direct  a  reference  to  one  or  more  persons  designated  in  the 
order,  either  to  make  the  approval,  examination,  inquiry  or  ap- 
pointment, or  to  report  the  farts  to  the  court,  for  its  action  there- 
upon. And  where,  according  to  the  practice  of  the  court  of 
chancery,  on  the  31st  day  of  December,  1846,  a  matter  was  refer- 
able to  the  clerk,  or  to  a  master  in  chancery,  a  court  having  au- 
thority to  act  thereupon,  may  direct  a  reference  to  one  or  more 
persons,  designated  in  the  order,  with  the  powers  which  were 
possessed  by  the  clerk,  or  the  master  in  chancery,  except  where 
it  is  otherwise  specially  prescribed  by  law. 

Modelled  Qpon  lint  sentt'Dce  of  L.  1847.  cb.  230,  |  77. 

1»4 
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of  the  county  of  Kings,  is  required  at  a  term  or  sitting  of  a 
court  or  a  trial  before  a  referee,  it  may  be  removed,  by  order  of 
the  supreme  court,  or  a  county  court,  made  in  court,  and  entered 
in  the  minutes;  specifying  that  the  production  of  the  original 
instead  of  the  transcript,  is  necessary. 

L.    1895,   ch.   940;   L.   1904.   cb.    84.      In  effect  March  18,   1904. 

i   867.    [Ani'd,    1879.]      Production,    etc.,    of    book    of    ac- 
-i»t. 


A  person  shall  not  be  compelled  to  produce,  upon  a  trial  or 
hearing,  a  book  of  account,  otherwise  than  by  an  order  retiuiring 
him  to  produce  it,  or  a  subpoena  duces  tecum.  Such  a  subpoena 
must  be  served  at  least  five  days  before  the  day  when  he  is  re- 
quired to  attend.  At  any  time  after  service  of  such  a  subi^oena 
or  order,  the  witness  may  obtain,  upon  such  a  notice  as  the 
judge,  referee,  or  other  officer  prescribes,  an  order  relieving  him 
whoUy  or  partly  from  the  obligations  imposed  upon  hiln  by  the 
subpoena  or  the  order  for  production,  upon  such  terms  as  justice  re- 
quires touching  the  inspection  of  the  book  or  any  portion  thereof, 
or  taking  a  copy  thereof  or  extracts  therefrom,  or  otherwise.  An 
order  may  be  made,  as  prescribed  in  this  section,  by  a  judge  of 
the  court,  or  in  a  special  proceeding  pending  out  of  court  before 
an  officer,  by  the  ofllcer,  or,  in  either  ease,  by  a  referee  duly 
appointed  in  the  cause,  and  authorized  to  hear  testimony.  A 
justice  of  the  peace,  or  other  judge  of  a  court  not  of  record,  may 
make  such  an  order  in  an  action  brought  in  his  court,  at  any 
time  after  the  commencement  thereof. 

i   868.  Books,  etc.,  of  corporation,   l&o^v  produced. 

The  production,  upon  a  trial,  of  a  book  or  paper,  belonging  to 
or  under  the  control  of  a  corporation,  may  be  compelled,  in  like 
manner  as  if  it  was  in  the  hands,  or  under  the  control,  of  a 
natural  person.  Foir  that  purpose,  a  subpoena  duces  tecum,  or 
an  order,  made  as  prescribed  in  the  last  section,  as  the  case  re- 
quires, must  be  directed  to  the  president,  or  other  bead  of  the 
corporation,  or  to  the  officer  thereof,  in  w^hose  custody  the  book 
or  paper  is. 

I  H9B.  'Wh^ife  perNonal  Rttendnncc  not  required  br  snb- 
••eA*  dneofl  tee«ni. 


In  a  case  specified  in  the  last  section,  or  where  a  subpoena 
dnoes  tecum,  or  an  order,  made  as  prescribed  in  section  8(i()  or 
section  867  of  this  act,  requires  a  public  officer  to  attend,  and 
bring  a  book  or  paper  under  his  control,  the  subpoona  or  order  is 
deemed  to  be  sufficiently  obeyed,  if  the  book  or  paper  is  produced 
by  a  subordinate  officer  or  employee  of  the  corporation,  or  in  the 
public  office,  who  possesses  the  requisite  knowledge  to  identify 
it,  and  to  testifj  respecting  the  purposes  for  which  it  is  used. 
If  the  personal  attendance  of  a  particular  officer  of  the  eorpora- 
tion  or  public  officer  is  required,  a  subpoena,  without  a  duces 
tecum  dauae,  must  also  be  served  upon  him. 
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si^ument  or  otherwise;  concerning  a  personal  transaction  or  com- 
munication between  the  witness  and  the  deceased  pernon  or  luna- 
tic; except  where  the  executor,  administrator,  survivor,  comnut- 
tec,  or  pervson  ho  deriving  title  or  Interest,  is  examined  in  his  own 
behalf,  or  the  testimony  of  the  lunatic  or  deceased  person  is 
given  in  evidence,  concerning  the  same  transaction  or  cpnimiiol- 
cation.  A  person  shall  not  be  deenjed  interested  for  the  pur- 
poses of  this  section  by  reason  of  being  a  stockhohler  or  officer 
of  any  banking  corporation  which  is  a  party  to  the  action  or  pro- 
ceeding, or  interested  in  the  event  thereof. 
Substitute  for  Co.   Proc,  S  399. 

i  830.  lAmM,  1803,  1806,  1809,  1011.]  Teatlmony  of  partF 
or  M'itneaa  Mluce  deccaiied  or  lniiati«*  or  tvho,  belnir  a  non- 
realdent,  han  departed  from  the  ntnte,  toijrether  frtth  all 
exhibits   or   docoiuents   proved    dnrlnff   aoch    testimony. 

Where  a  party  or  witness  has  died  or  become  insane  or,  beln^ 
a  nonresident  of  this  Rtate,  has  departed  from  the  Ktato  fiinr^ 
or  during  the  trial  of  an  action  now  or  liereufter  pending,  or  since 
or  during  the  hearing  ui)on  the  merits  of  a  special  proceeding 
now  or  hereafter  pending,  the  testimony  of  the  decedent  or  In- 
sane person  or  of  such  nonresident  who  has  departed  from  the 
state,  or  of  any  person  who  is  rendered  incompetent  by  the  pro- 
visions of  the  last  section,  taken  or  read  in  evidence  at  the  former 
trial  or  hearing,  or  at  the  same  trial  or  hearing,  either  in  court 
or  before  the  same  or  a  new  referee,  together  with  all  exhibits 
and  documents  read  in  evidence  in  connection  with,  or  as  a  part 
of  the  giving  of  such  testimony,  may  be  given  or  rend  in  evidence 
at  a  new  trial  or  hearing  or  at  a  continuation  of  the  same  trial 
or  hearing  either  in  court  or  before  the  same  or  a  new  referee, 
or  upon  any  subsequent  trial  or  hearing,  either  in  court  or  befc^re 
the  same  or  a  new  referee,  of  the  same  subject*mattOT  in  the 
same  or  another  action  or  special  pro<*eeding  between  the  Mime 
parties  to  such  former  trial  or  hearing  or  their  legal  representa- 
tives, by  either  party  to  such  new  trial  or  hearing,  or  to  such 
continuation  of  the  same  trial  or  hearing  either  in  court  or  be- 
fore the  same  or  a  new  referee,  or  to  such  subsequent  action  or 
special  proceeding  either  in  court  or  before  the  same  or  a  new 
referee,  subject  to  any  other  legal  objection  to  the  competency 
of  the  witness,  or  to  any  other  legal  objection  to  his  testimony 
or  any  question  put  to  Iiim,  or  to  any  other  legal  objection  to 
such  exhibits  and  documents.  Such  testimony,  exhibits  and  doc- 
uments proven  by  oath  to  have  been  so  previously  taken  or  read 
in  eviilence  may  be  so  given  or  read  in  evidence:  or  the  original 
stenographic  notes  of  such  testimony  taken  by  a  stenographer 
who  has  since  died  or  become  incompetent  mjiy  be  so  read  In 
evidence  by  any  person  whose  comi^etency  to  read  the  same  ac- 
curately is  established  to  the  satisfactbui  of  the  court  or  offlcer 
presiding  at  the  trial  of  such  action  or  special  proceeding. 

T..    1S93.    cli.    .'.».".;    L.    !«)«.    r!i.    rm-,    L.    ISOO.    r-h.    3TC;    L.    1911.    ch.    704, 
lu    vnect    iSevt.    1.    191L 

$  831.  FAniM,  1870,  18HO,  1887.1  ^Vhen  hnitband  and  n-ffe 
not  competent  ivltnesiies.     When  coiniietent.* 

A  husband  or  a  wife  is  not  competent  to  testify  against  the 
other  upon  the  trial  of  an  action,  or  the  hearing  upon  the  meritM 
of  a  special  proceeding  founded  ujmui  an  allegatbm  of  adnltery, 
excei>t  to  prove  the  marriage,  or  disprove  the  alhMfatinn  of  a<liil- 
tery.  A  husband  or  wife  shall  ii«»t  he  conu>ell(*d,  or  without  con- 
sent of  the  other,  if  living,  allowed,  to  dis4-Iose  a  oonfldentlal  com- 
munication, made  by  one  t(»  the  other,  during  marriage.  In  an 
action  for  criminal  conversation,  the  plaintiff's  wife  is  not  a  com- 
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petent  wituess  for  the  plaintiff,  but  she  is  a  competent  witness 
for  the  defendant  as  to  any  matter  in  controversy:  except  that 
»he  cannot,  without  the  plaintifiTs  consent,  disclose  any  confiden- 
tial communication  had  or  made  between  herself  and  the  plaintiff. 
L.    1867.    ch.   8S7.    f  I  2  and  8  (7  Edm.  198),  amM;  L.  1887,  clu  108. 

I  832.  [Am*d,  1879.]  Con-rlctlon  foi*  crime  not  to  exclude 
witnesn;    Ito^nr  conviction  proved. 

A  person,  who  has  been  conricted  of  a  crime  or  misdemeanor 
is  notwithstanding  a  competent  witness  in  a  civil  or  criminal  ac- 
tion or  special  proceeding;  but  the  conviction  may  be  proved,  for 
the  purpose  of  affecting  the  weight  of  his  testimony,  either  by 
the  record,  or  by  his  cross-examination,  u|)on  which  he  must 
au£wcr  any  question,  relevant  to  that  inquiry;  and  the  party 
cross-examining  him  Is  not  concluded,  by  his  answer  to  such  a 
question. 

S«e  ft  2008.  poit.     fioe  Penal  Code,   fi  714. 

1  Sai3.    Clergrrv^en*  etc,  not  to  dladoae  confeiiMlona, 

A  clergymaii,  or  other  minister  of  any  religion,  shall  not  be 
allowed  to  diselose  a  confession  made  to  him,  in  his  professional 
character,  in  the  coarse  of  discipline,  enjoined  by  the  rules  or 
practice  of  the  religious  body,  to  which  he  belongs. 

2  R.  S.  406.  I  72,  em'd. 

f  H&4.  [Ani*d,  l0O4»  1906.]  Phralelnna  or  profesaional 
reciiiter«d  nnraea  not  to  dliiclofie  profeaaion&l  In- 
fovvMittoa. 

A  person  duly  authorized  to  practice  physic  or  surgery,  or  a 
profeHKMHiAi  or  registered  nurse,  shall  not  be  allowed  to  disclose 
any  information  which  he  acquired  in  attending  a  patient,  in  a 
professional  capacity,  and  which  was  necessary  to  enable  him  to 
act  in  that  capacity;  unless,  where  the  patient  is  a  child  under 
th«  tkge  of  sixteen,  the  information  so  acquired  indictttos  that 
the  patient  has  been  the  victim  or  subject  of  a  crime,  in  which 
case  the  physician  or  nurses  may  be  required  to  testify  fully  in 
relation  tnereto  upon  any  examination,  trial  or  other  proceeding 
in  which  the  commission  of  such  cTime  is  a  subject  of  inquiry. 

$  2.  L#.  1905,  rh.  331.  Nothing  in  thijs  act  contained  shall  affect 
any  actions  or  proceedings  now  pending. 

Id.,  I  73;  H  1904,  cli.  331;  L.  1905,  ch.  831.     In  effect  Sept.  1,  190.5. 

g  83S,  [An'd,  1896.]  Attorneys  and  connMcllorii  not  to 
djiiclose  eommnnicatlons. 

An  attorney  or  counsellor  at  law  shall  not  be  allowed  to  dis- 
close a  communication,  made  by  his  client  to  him,  or  his  advice 
given  thereon,  in  the  course  of  hi."*  professional  employment,  nor 
shall  any  clerk,  stenographer  or  other  person  employed  by  such 
attorney  or  counsellor  be  allowed  to  disclose  any  such  communica- 
tion or  advice  given  thereon. 

U  1896,  ch.  564.    Is  •«§€!  Sept.  1,  1806. 

f  8S6.  [Atn*d,  1898»  1899,  1994.]  Application  of  the  last 
three  sections. 

The  last  three  sections  apply  to  any  examination  of  a  person 
as  a  witness  unless  the  provisions  thereof  are  expro.s.'ily  waived 
upon  the  trial  or  examination  by  the  person  confessing,  the  pa- 
tient or  the  client.  But  a  physician  or  surgeon  or  a  professional 
or  registered  nurse,  may  upon  a  trial  or  examination  disclose 
any  information  as  to  the  mental  or  physical  condition  of  a 
patient  who  is  deceased,  which  he  acquired  in  attending  such 
patient  professionally,  except  confidential  communications  ami 
such  facts  as  would  tend  to  disgrace  the  memory  of  the  patient, 
when  the  provisions  of  section  eight  hundred  and  thirty-four  have 
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l>eeii  expressly  waived  ou  Buch  trial  or  examination  by  the  per- 
sonal representativen  of  the  deceased  patient,  or  if  the  validity 
of  the  last  will  and  testament  of  such  deceased  patient  is  in 
question,  by  the  executor  or  executors  named  in  said  will,  or 
the  surviving  husband,  widow  or  any  heir-at-law  or  any  of  the 
next  of  kin,  of  such  deceased,  or  any  other  party  in  interest. 
But  nothinjsr  herein  contained  shall  be  construed  to  disqualify  an 
attorney  in  the  probate  of  a  will  heretofore  executed  or  offered 
for  probate  or  hereafter  to  be  executed  or  offered  for  probate 
from  becoming;  u  witness,  as  to  its  preparation  and  execution  in 
ease  such  attorney  is  one  of  the  subscribing  witnesses  thereto. 
In  au  action  for  the  recovery  of  damages  for  a  personal  injury 
the  testimony  of  a  physician  or  surgeon,  or  of  a  professional  or 
registered  nurse  attached  to  any  hospital,  dispensary  or  other 
charitable  institution  as  to  information  which  he  acquired  in 
attending  a  patient  in  a  professional  capacity,  at  such  hospital, 
dispensary,  or  other  charitable  institution  shall  be  taken  before 
a  referee  appointed  by  a  judge  of  the  court  in  which  such  action 
is  pending;  provided,  however,  that  any  judge  of  such  court  at 
any  time  in  his  discretion  may,  notwithstanding  such  deposition, 
order  that  a  subpoena  issue  for  the  attendance  and  examination 
of  such  physician  or  surgeon  or  professional  or  registered  nurse, 
uiK)n  the  trial  of  the  action.  In  such  case  a  copy  of  the  order 
shall  be  served,  together  with  the  subpoena.  Sections  eight  hun- 
dred and  seventy-two,  eight  hundred  and  seventy-three,  eight 
hundred  and  seventy-four,  eight  hundred  and  seventy-five,  eight 
hundred  and  seventy-six,  eight  hundred  and  seventy-nine,  eight 
hundred  and  eighty,  eight  hundred  and  eighty -four  and  eight  hun- 
dred and  eighty-six  of  this  code  apply  to  the  examination  of 
a  physician  or  surgeon  or  a  professional  or  registered  narse,  as 
prescribed  in  this  section.  The  waivers  herein  provided  for  must 
be  made  in  open  court,  on  the  trial  of  the  action,  or  proceeding, 
and  a  paper  executed  by  a  party  prior  to  the  trial,  providing  foi 
such  *waiver  shall  be  insufficient  as  such  a  waiver.  But  the  at' 
torneys  for  the  respective  parties,  may  prior  to  the  trial,  stlpu* 
late  for  such  waiver,  and  the  same  shall  be  sufficient  therefor. 
L.  1803,  ch.  296:  L.  1899.  oh.  53;  L.  1904.  oh.  3.31.    In  effMt  Sept.  1,  1904. 

1  S87.  When  wltneaa  not  excnaed  from  testifying* 

A  competent  witness  shall  not  be  excused  from  answering  a 
relevant  question,  on  the  ground  only  that  the  answer  may  tend 
to  establish  the  fact,  that  he  owes  a  debt,  or  is  otherwise  subject 
to  a  civil  suit.  But  this  provision  does  not  require  a  witness  to 
give  an  answer,  which  will  tend  to  accuse  himself  of  a  crime  or 
misdemeanor  or  to  expose  him  to  a  penalty  or  forfeiture;  nor  does 
it  vary  any  other  rule,  respecting  the  examination  of  a  witness. 

2  R.  S.  405.  fi  71   (2  Edm.)  422. 

S  838.  Evidenee  of  party  ntnv  *»*  rebntted. 

The  testimony  of  a  party,  taken  at  the  instance  of  the  adverae 
party,  orally  or  by  deposition,  may  be  rebutted  by  other  evidence. 

Co.  Proc,  i  393. 

i  8St9.  [Am'd,  190S.]  Admliislon  by  member  of  corpo^ 
ration. 

The  admission  of  a  member  of  au  aggregate  corporation,  who 
is  not  a  party,  shall  not  he  received  as  evidence  against  the  cor- 
poration unless  it  was  made  concerning  and  while  engaged  in  a 
transaction  in  which  he  was  the  authorized  agent  of  the  corpora- 
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proceedings  thereon  are  tUe  same,  »s  if  he  failed  to  obey  a  sub- 
poena,  issued  fvom  the  court,  in  which  the  action  is  pending;  or, 
if  no  action  is  pending,  from  the  court  of  which  the  judge  is  a 
member. 


i  876.  lAm'd,   liiTO.]      flerrkse  «f  order,   ete» 

A  copy  of  the  order,  and  of  the  affidayit  upon  which  it  was 
granted,  mu^t  be  served  upon  the  attorney  for  each  party  to 
the  action,  in  like  manner  as  a  paoer  in  the  action;  or,  if  a  party 
has  not  appeared  in  the  action,  they  must  be  served  upon  him, 
as  directed  by  the  order.  If  no  action  is  pending,  they  mu§t  be 
personally  served  upon  each  of  the  persons,  named  therein  as 
expected  adverse  parties. 

•  I  8761.   EAm'dy   18T0.]     Bxaminatfon  of  adTertue  party* 

CpcMi  proof,  by  affidavit,  that  service  of  a  cop^  of  the  order 
and  of  the  afiSaavit  has  been  duly  made,  &s  directed  in  tne 
order,  the  judge  or  the  referee  ma»t  proceed  to  thl^e  the  deposi- 
tion of  the  witness,  at  the  time  and  place  specified  iu  the  order. 
He  may,  from  time  to  time,  adjourn  the  exaiiuiiation  to  another 
day,  and  to  another  place,  within  the  same  county.  Sections 
eii^t  hondred  and  fifty^six,  eight  hundred  and  fifty-seven  and 
eight  hundred  and  ^ty-eight  of  thi>«  act  apply  to  the  examination 
of  a  party  or  a  person  expected  to  be  an  adverse  party,  taken  as 
preseribed  in  this  article. 

2  a.  S.  392.  i  5,  and  id.  3d9,  <  36. 

t  877.  ritepealed  In  1877,  re-enacted  In  18A2.]  Party 
eonllAed   In    prfson* 

Where  the  partv  or  other  person  to  be  examined  is  confined  in 
a  prisson  or  ?ail  within  the  State,  nnder  a  sentence  for  a  felony, 
that  fact  must  be  stated  in  the  affidavit,  and  his  deposition  may 
be  taken  as  prescribed  in  the  foregoing  sections,  as  if  he  was  not 
so  confined,  except  that  in  such  a  case,  the  granting  or  refusing 
the  order,  and,  if  granted,  tlie  appointment  of  a  referee  to  take 
the  testimony,  is  always  in  the  discretion  of  the  judge.  The 
order  must  require  the  production  of  the  prisoner  by  the  person 
in  charge  of  the  prison  or  jail  at  the  prison  or  jail;  but  it  may 
prescribe  such  regulations  and  restrictions  with  respect  thereto 
A8  the  judge  deems  proper. 

I  878.  (Repealed,  1877.) 

I  879*   f  Am'd»  16S2L1     Depoaltton  by  oom«ent« 

The  parties  to  an  action  may  stipulate,  in  writing,  that  the 
deposition  of  a  competent  witness,  to  be  used  therein,  may  be 
taken  before  a  judge  or  referee,  at  a  time  and  place  specified  in 
the  stipulation,  either  orally,  or  upon  interrogatories,  to  be  agreed 
upon  in  like  manner.  The  witness  may  l>e  subpoenaed  to  attend 
the  examination,  as  upon  a  trial;  and  the  judjre  or  referee  may 
take  bis  deposition,  as  if  an  order  had  been  made  by  the  court, 
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directinflT  it  to  be  so  taken.  But  this^sectioii  does  not  apply  to 
a  case  specified  in  section  eight  hundred  and  seventy-seyea 
of  this  act. 

L.  1847,  ch.  280,  H  78  and  79,   amended. 

i  880«  [Am'd,  187».]  Rnlea  for  examlaatloA  of  pairtr  or 
expected  party.  Manner  of  taking  and  retnrninir  depoai- 
tloua.      Refusal    of    persons    examined    to    ansirer. 

The  examination  of  a  party,  or  an  expected  party,  is  subject 
to  toe  same  rules  as  if  he  was  examined  upon  the  trial.  The 
judge  or  referee,  upon  every  other  examination  taken  as  pre- 
scribed in  this  article,  must  insert  therein  every  answer  or  dec- 
laration of  the  person  examined,  which  either  party  requires 
to  be  inserted.  The  deposition,  when  completed,  must  be  care- 
fully read  to  and  subscribed  by  the  person  examined;  must  be 
certified  by  the  judge  or  referee  taking  It;  and,  within  ten  days 
thereafter,  must  be  filed  in  the  office  of  the  clerk;  or,  if  no 
action  is  pending,  in  the  office  of  the  clerk  of  the  county  in 
which  it  was  taken;  together  with  the  stipulation  or  order,  under 
which  it  was  taken;  the  affidavit  upon  which  the  order  was 
granted;  and  proof  of  the  service  of  a  copy  of  the  order  and  of 
the  affidavit.  If,  upon  an  examination  before  a  referee,  the 
person  examined  refuses  to  answer  any  question,  the  referee 
must  report  the  fact  to  the  court  or  judge,  who  must  deter- 
mine whether  the  question  is  relevant,  and  M^hether  the  witness 
is  bovnd  to  answer  it. 

2  R.  S.  892,  i  6,  and  part  of  I  6   (2  Edm.  408) ;  and  id.  899,   |  8T  (2 
Edm.  416). 

1  881.   [Atn*df  1911.1     Wlien  to  be  read  la  eTldence. 

The  deposition,  or  a  certified  copy  thereof,  may  be  read  in 
evidence  by  either  party,  at  the  trial  of,  or  upon  the  asses^^ment 
of  damages,  by  writ  of  inquiry,  or  upon  a  reference,  or  otherwise, 
in  the  action  or  in  any  special  proceeding  specified  in  the  original 
affidavit  or  stipulation,  or  in  any  otiior  action  or  special  proceed- 
ing thereafter  brought  between  the  same  parties,  or  between  any 
parties  claiming  under  them  or  either  of  them,  or,  if  no  action  or 
special  proceeding  is  then  pending,  in  an  action  or  special  pro- 
ceeding thereafter  brought  between  the  persons  named  in  the 
original  affidavit  as  expected  parties,  or  between  persons  claim- 
ing under  them  or  either  of  them,  including  the  case  where  one  • 
of  the  parties  is  the  executor  of  the  will  or  administrator  of  the 
estate  of  the  witness  and  is  given  a  cause  of  action  by  reason  of 
section  nineteen  hundred  and  two  of  this  act.  And  except  in  the 
cases  prescribed  to  the  contrary  in  section  eight  hundred  and 
eighty-two  of  this  act,  the  said  deposition,  or  a  certified  copy 
thereof,  may  be  read  in  evidence  by  either  party  to  the  action 
or  special  proceeding  in  which  it  is  taken,  and  as  between  the 
defendant  m  said  action  and  the  legal  representatives  and  privies 
in  interest  and  estate  of  the  plaintiff,  and  as  between  the  plaintiff 
and  the  legal  representatives  and  privies  in  interest  and  estate  of 
the  defendant,  and  as  between  the  legal  representatives  and 
privies  in  interest  and  estate  of  the  defendant  and  the  legal 
representatives  and  privies  in  interest  and  estate  of  the  plaintiff. 

2  R.    S.    S02,   part  of   $    7.   and  Id.   399,   part   of   fi   39;   am'J   by   L.    1911. 
ch.  STiO,   In  effect  Sopt.  1.  1911. 
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i  882.  (Am'd,  1882.]  Proof  of  wltne«a'«  lii«l»ility  to  at* 
tend. 

But  each  a  deposition,  except  that  of  a  party,  taken  at  the 
instance  of  an  adverse  party,  or  a  deposition  taken  in  pursuance 
of  a  stipulation,  as  prescribed  in  this  article,  shall  not  be  so 
read  in  evidence  until  it  has  been  satisfactorily  proved  that  the 
witness  is  dead,  or  is  unable  personally  to  attend  by  reason  of 
hla  insanity,  sickness  or  other  infirmity,  or  that  he  is  confined 
in  a  prison  or  jail;  or  that  he  has  been  and  is  abKent  from  the 
State,  so  that  his  attendance  could  not,  with  reasonable  diligence, 
be  compelled  by  subpoena. 
2  R.  8.  882,  380,  remftlnder  of  H  7  and  38. 

S  883.  Bffect  of  depoaitlon. 

A  deposition,  so  read  in  evidence  has  the  same  effect,  and  no 
other,  as  the  oral  testimony  of  the  witness  would  have;  and  an 
objection  to  the  competency  or  credibility  of  the  witness,  or  to 
the  relevancy  or  substantial  competency  of  a  question  put  to 
him,  or  of  an  answer  given  by  him;  may  be  made  as  if  the  wit- 
ness was  then  personally  examined  and  without  being  noted 
upon  the  deposition. 

Id..    If  8  and  40/  mm*d. 

I  884.  Original  aAdavlts,  CTldence. 

The  original  affidavits,  filed  with  such  a  deposition,  or  certified 
copies  thereof,  are  presumptive  evidence  of  the  facts  therein 
contained,  to  show  a  compliance  with  the  provisions  of  this 
article. 

Id.,- 1  sa 

i  885.  tAm'dt  18TT,  1901,  1909.]  Deposition  to  be  used 
oA  motion. 

Where  a  party  intends  to  make  or  oppose  a  motion  in  a  court 
of  record  and  it  is  necessary  for  him  to  have  the  affidavit  or 
deposition  of  a  person  not  a  party,  to  use  upon  the  motion,  the 
coart  or  a  judge  authorized  to  make  an  order  in  the  case  may  in 
its  or  bis  discretion  make  an  order  appointing  a  referee  to  take 
the  deposition  of  that  person.  The  order  must  be  founded  upon 
proof  by  affidavit  that  the  applicant  intends  to  make  the  motion, 
or  that  notice  of  a  motion  has  been  given  which  the  applicant 
intends  to  oppose.  The  affidavit  must  specify  the  nature  of  the 
action  and  must  show  that  the  affidavit  or  deposition  is  neces- 
sary thereon  and  that  such  person  has  refused  to  make  an 
affidavit  of  the  facts  which  the  applicant  verily  believes  are 
within  his  knowledge.  If  the  defendant  has  appeared  in  the 
action  and  the  application  is  made  on  the  part  of  the  plaintiff 
at  least  one  day's  notice  of  such  application  must  be  given  to 
the  attorney  of  the  defendant,  and  if  the  application  is  made  on 
the  part  of  the  defendant  similar  notice  must  be  given  to  the 
attorney  of  the  plaintiff.  The  person  to  be  examined  may  be 
subpoenaed  and  compelled  to  attend  as  upon  the  trial  and  may 
be  cross  examined  by  the  party  on  whose  attorney  the  notice  has 
been  served.  The  deposition  must  be  taken  by  question  and 
answer  and*  be  subscribed  by  the  witness,  and  must  be  delivered 
to  the  attorney  for  the  party  who  procured  the  order,  unless  such 
order  provides  for  a  different  disposition  thereof. 

Sobstltnte  for  Co.  Froc.,  |  401.  subd.  7;  L.  1901.  ch.  526;  L.  1909.  oh. 
65.  i  3.  8«e  note  49  of  notes  of  Board  of  Statutory  Coasolldatlon  at  end 
of  code. 
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I  880.  "Where  tvltneas  may  be  compelled   to  »ttend. 

Where  a  person  to  be  examined,  as  prescribed  in  this  article, 
is  a  resident  of  the  State,  he  shall  not  be  required  to  attend  in 
any  county,  other  than  that  in  which  he  resides,  or  where  he 
has  an  ofilce  for  the  regular  transaction  of  business,  in  person. 
Where  he  is  not  a  resident,  he  shall  not  be  required  to  attend 
in  any  other  county,  than  that  wherein  he  is  served  with  a  sub- 
poena, unless,  for  special  reasons,  stated  in  the  affldaTlt,  the 
order  otherwise  directs. 

Co.  Proc.  f  391.  last  clause,  vrlth  amendments. 
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ARTIOIiB  SBCOND, 

D^foniioiUf  taken  witfiout  the  State,  for  use  vnth\n  the  State, 


fle«.  887,  888.  Wlien  commission  to  issue. 

880.  How  and  upon  wbat  terms  grsoted. 

8S0.  Order  made  by  Judge. 

801.  Interrogatories;   bow  settled. 

602.  Id.;  to  be  annexed;  directions  for  retnm. 

883.  Commission  to  examine  wbollj  or  jwrtly  upon  oral  qaestkMM. 

884.  TVhen  open  commission  may  Issue,  or  depositions  maj  be  takei* 
896.  Depositions  where  adyerse  party  is  an  infant  or  committee. 

886.  Notice  of  examination  npon  oral  qnestions. 

887.  Open  commission. 

888.  Order  dlrectlDir  denoiritioDS  to  be  taken. 

888.  Before  wbom  depositions  msy  be  taken;  notice  of  taking. 
900.  How  depositions  taken. 

801.  Commission  or  order  to  take  depositions;   how  ezeoatsd  and  !•• 

tnmed. 

802.  Certlllcate  of  execution. 

908.  Certificate,  a  sufficient  retnm. 

804.  Return  by   agent. 

80C(.  If  agOBt  Is  sick  or  dead. 

806,  807.  Fning  deposition,   etc.,   so  returned. 

908.  Commission,  etc.,  by  consent. 

908.  Where  rettirn  to  be  kept;  parties  may  Inspect  It,  etc. 

910.  When  depositJon  may  be  suppressed. 

911.  Deposition,  etc.,  eyidence. 

912.  Wbcn  Interrogatories  and  deposition  may  bo  In  a  foreign  langnafe. 
918.  lietters  rogatory. 

I  887.  [Am.»d,  1879.]    IVlieB  eommla«loa  to  lM«ve. 

In  a  case  snecified  in  the  next  section,  where  it  appears,  by 
affidavit,  on  tbe  application  of  either  party,  that  the  teBtimony 
of  one  or  more  witnesses,  not  within  the  State,  is  material  to 
the  applicant;  a  commission  may  be  issued,  to  one  or  more 
competent  persons,  named  therein;  anthorizlng  them,  or  any 
one  of  them,  to  examine  the  witness  or  witnesses  named  therein, 
under  oath,  upon  the  interrogatories  annexed  to  the  commission; 
to  take  and  certify  the  deposition  of  each  witness:  and  to 
return  the  same,  and  the  commission,  according  to  the  directions 
idTen  in  or  with  the  commission.  The  applicant,  or  any  other 
party  to  the  action,  may  be  thus  examined. 
Fiom  Tt.  1862,  cb.  875,  |  1,  am*d. 

I  888.  [Am'd,  1896.]      The  same. 

Sach  a  conunission  may  be  issued,  in  either  of  the  following 


1.  Where  a  party  to  an  action,  brought  In  a  court  of  record, 
is  In  default  for  want  of  an  appearance  or  pleading,  and  the 
teetimony  is  required  upon  the  assessment  of  damages,  by  a 
writ  of  inquiry,  or  upon  a  reference;  or  otherwise,  to  enable  the 
court  to  render  the  proper  final  judgment. 

2.  Where  final  Judgment  has  been  rendered  against  the  ad- 
rerse  party  in  an  action  brought  in  a  court  of  record;  and  the 
testimony  is  required  in  order  to  carry  the  Judgment  into  effect. 

5.  Where  an  appeal  from  a  final  judgment,  rendered  in  the 
supreme  conrt,  the  city  court  of  the  city  of  New-York,  or  a 
cotinty  court,  or  a  motion  for  a  now  trial  in  either  of  those 
conrts.  Is  pending,  and  the  testimony  will  be  material  and  neces- 
sary to  tne  applicant,  in  the  prosecution  or  defence  of  th9 
action,  tf  a  new  trial  is  granted. 

•8m  L.   1882,   ch.  410.   |  1264;  pMt,  I  UH. 
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4.  Where  the  application  is  made  before  the  joinder  of  issue, 
in  an  action  brought  in  either  of  the  courts  specified  in  the  last 
subdivision;  and  there  is  reason  to  apprehend  that  before  issae 
Is  joined,  and  an  application  for  a  commission  can  thereafter 
bo  made,  the  witness  will  die,  or  become  unable  to  give  his  tesU- 
mony,  or  remove,  so  that  his  testimony  cannot  be  taken. 

«5.  Where  an  issue  of  fact  has  been  joined,  in  an  action  pending 
in  a  court  of  record,  and  the  testimony  is  material  to  tbe 
applicant,  in  the  prosecution  or  defence  thereof. 

e.  In  special  proceedings. 

L.  1806.   ch.  946. 

1  889.  Ho^vr  and  upon  Trhat  terms  tpta,n.ted.. 

In  a  case  specified  in  subdivision  third  of  the  last  section,  if 
the  appeal  has  been  taken  to  another  court,  the  application 
must  be  made  to  the  court  in  which  the  judgment  was  rendered; 
and  an  order,  directing  the  commission  to  be  issued,  may  be 
granted  or  refused,  in  the  discretion  of  that  court.  In  a  case ' 
specified  in  either  of  the  other  subdivisions  of  that  section,  the 
application  may  be  made  to  the  court,  or  a  judge  thereof,  or,  in 
the  supreme  court,  to  the  county  judge  of  the  county,  where  the 
action  is  triable;  and  it  must  be  granted,  upon  satisfactory 
proof  of  the  facts  authorizing  it,  unless  the  court  or  judge  has 
reason  to  believe,  that  the  application  is  not  made  in  good  faith, 
or  unless  an  order  for  an  open  commission,  or  for  taking  deposi* 
tions,  is  made  as  prescribed  in  this  article.  Notice  of  the  appli- 
cation must  be  given  to  the  adverse  party,  unless  he  is  in  default 
for  want  of  an  appearance.  Upon  granting  the  order,  the  court 
or  judge  may,  in  any  case,  impose  such  terms  as  justice  requires. 

From  L.  1802.  ch.  S7S,  f  1.  and  2  R.  S.  303.  SS  H  and  U,  with  smendmeiits. 
See    also    L.  1847.  ch.   470,  $  15  (4  Kdm.  683). 

9   8fM>.   Order   made   by   Jadsc. 

Where  the  order  is  mndo  by  a  judge,  out  of  court,  it  most  be 
entered  in  the  office  of  the  clerk.  It  shall  be  granted,  only  in 
a  case,  where  the  court  would  grant  it,  and  upon  the  same 
terms;  and  it  is  subject  to  the  control  of  the  court. 

9  891.   Interrogratortcn:  ho^r  nettled. 

Unless  the  interrogatorirs.  to  ho  annexed  to  the  commission, 
are  settled  by  consent  of  the  parties,  thoy  must  be  settled,  upon 
notice,  by  a  judge  of  the  court,  or,  in  the  supreme  court,  by  the 
county  judge  of  the  county,  where  the  action  is  triable,  as  pre- 
scribed in  the  general  rules  of  practice. 

2  R.  S.  3d3.  ft  14,   as  am'd  by  L.  1875,  ch.  420. 

9  892.   Id.  I  to  be  annexed  $  dlreetlona  for  return* 

The  interrogatories,  when  settled,  must  be  annexed  to  the 
commission.  Either  party  must  be  allowed  to  insert  therein 
any  question,  pertinent  to  the  issue,  which  he  proposes.  Unless 
the  parties  stipulate  in  writing,  or  the  order  granting  the  com- 
mission prescribes,  how  it  shnll  be  returned,  the  judge  must 
indorse',  upon  the  commission,  the  proper  direction  for  that 
purpose.  Unless  the  court  or  judge  thinks  proper  to  direct  it 
to  be  returned  by  an  agent,  it  must  be  returned  through  thf 
post-office. 

Id.,  9  15,  with  amendmento. 

212 


c.  9,  t  8,  m.  2  TAKEN  OUT  OP  STATE.  .  §§  89&-91 


9  ^98.   [Am'd,  1885.J     CommlMilon  to  examine  whollr  or 
l^artly  uyon  oral  aueatloi 


Where  an  issue  of  fact,  joined  in  an  action,  is  pendine  in  the 
supreme  court,  the  city  court  of  the  city  of  New- York,  or  a 
county  court,  the  parties  may  stipulate,  in  writing^  or  the  court 
to  which,  or  the  judge  to  whom  an  application  for  a  commission 
18  made,  may  in  its  or  his  discretion,  direct,  in  the  order,  that  a 
commission  issue  without  written  interrogatories,  and  that  the 
depositions  be  taken  upon  oral  questions;  or  that  a  commission 
issue,  to  take  the  deposition  of  one  or  more  witnesses,  designated 
in  the  order,  partly  upon  oral  questions  and  partly  upon  written 
interrogatories,  or  to  take  the  deposition  of  one  or  more  witnesses, 
designated  in  the  order,  upon  oral  questions,  and  one  or  more 
witnesses,  designated  in  the  order,  upon  written  interrogatories. 

L.  1896.  ch.  946. 

f  894.  'When  open  eoninil«aion  may  iasne,  or  depoaitioflis 
Bimy  be  talcen. 

Where  an  issue  of  fact,  joined  in  an  action,  is  pending  in  either 
of  the  courts  specified  in  the  last  section,  the  parties  may 
stipulate,  in  writing,  or  the  court,  or  a  judge  thereof,  or,  in  the 
supreme  court,  the  county  judge  of  the  county  where  the  action 
is  triable,  may,  in  its  or  his  discretion,  upon  the  application  of 
either  party,  and  upon  ^satisfactory  proof,  by*  affidavit,  that  one 
or  more  witnesses,  not  within  the  State,  are  material  and  neces- 
sary in  the  prosecution  or  defence  of  the  action,  make  an  order, 
upon  such  terms  as  it  or  he  deems  proper,  directing  that  an  open 
commission  issue,  or  that  depositions  be  taken,  as  prescribed  in  the 
following  sections  of  this  article. 

i  883.  [Ant'd,  1870,  1897.1  Depositions  Trhere  adirerae 
pax^y  Is  an  infant  or  contmittee. 

The  last  two  sections  are  not  applicable,  where  the  adverse 
party  is  an  Infant,  or  the  committee  of  a  person  judicially  de- 
clared to  be  incapable  of  managing  his  affairs,  by  reason  of  lunacy, 
idiocy  or  habitual  drunkenness.  Nor  can  the  applicant  be  exam- 
ined in  his  own  behalf,  as  prescribed  in  those  sections,  except  by 
consentt  of  the  parties. 

L.  18B7.  oh.  «M.   In  effect  Kaj  19. 1807. 

S  896.  Notice  of  examination  npon  oral  questions. 

Where  a  commission  is  issued,  to  take  testimony  without 
written  interrogatories,  as  prescribed  in  section  893  or  section 
8^  of  this  act,  notice  of  the  time  and  place  of  the  examination 
of  a  witness,  by  virtue  thereof,  naming  the  witness,  must  be 
served  as  prescribed  in  section  o99  of  this  act. 

See  I  889.  poet. 

I  897.  Open  commiesion. 

An  oi>en  commission  must  be  directed  to  one  or  more  persons, 
named  therein,  and  must  authorize  them,  or  any  one  of  them, 
to  examine  any  witness  who  may  be  produced  by  either  party, 
on  or  before  a  day  specified  therein,  upon  oral  questions  to  be 
put  to  the  witness,  when  he  is  produced;  to  take  and  certify  the 
deposition  of  each  witness  so  examined;  and  to  return  the  same, 
and  the  commission,  immediately  after  the  expiration  of  the 
time  limited  for  the  production  of  witnesses,  according  to  the 
directions,  given  in  or  with  the  commission. 
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§  898.  Order  4l|re«tlnff  depoaltioiui  to  b«  talcem. 

An  order,  directing  that  depositiona  be  taken,  must  speeifjr 

the  time  within  which  they  must  be  taken,  and  the  manner  in 
wlilch  they  must  be  returned.  It  may  also  contain  such  addi- 
tional directions,  not  inconsistent  with  the  next  section,  with 
respect  to  the  time  and  manner  of  giving  notice,  as  the  court 
or  Judge  deems  proper.  The  order  must  be  entered  in  the  clerk's 
office:  and  a  certified  copy  thereof  must  be  annexed  to  each 
deposition,  or  set  of  depositions,  returned  as  prescribed  in  the 
following  sections  of  this  article. 

From  L.  1808,  cb.  887,  i  4,  «m'd. 

S   890.  Before    irkom    4epo«ittott«   wnmy   bo  tekoB)    ttotieo 

of  talcing- 

A  deposition  may  bo  taken,  pursuant  to  such  an  order,  before 
a  person  mutually  agreed  upon  by  the  parties,  or  a  chancellor, 
or  a  judge  of  a  court  of  record,  or  the  mayor  or  other  chief 
magistrate  of  a  city,  or  a  justice  of  the  peace  of  the  state  or 
territory,  where  the  witness  is;  who  is  not  counsel  or  attorney 
for  either  party,  and  would  not  be  disqualified,  by  reason  of 
affinity  or  consanguinity  to  a  party,  or  interest  in  the  event, 
from  serving  as  a  juror  upon  the  trial  of  the  action,  within  the 
State.  Written  notice  of  the  time  and  place  of  taking  a  deposi- 
tion, specifying  the  name  of  the  witness,  and  the  person  before 
whom  it  will  be  taken,  must  be  served  by  the  party,  at  whose 
instance  it  is  taken,  upon  the  attorney  for  the  adverse  party. 
The  time  for  serving  such  a  notice  must  be,  at  least,  five  judicial 
days  before  the  deposition  is  tnkcn;  and  one  judicial  day,  in 
addition,  for  each  fifty  miles,  by  the  usual  route  of  travel, 
between  the  residence  of  the  attorney  for  the  adverse  party,  and 
the  place  where  the  deposition  is  to  be  taken. 

L.  1853.  ch.  887,  part  of  9  4,  and  §  6.  am'd. 

S  900.  Hovr  depoMttloBs  taken. 

Upon  the  examination  of  a  witness,  without  written  inter- 
rogatories, by  virtue  of  a  commission,  or  of  an  order  to  take 
depositions,  the  commissioner,  or  the  person  before  whom  the 
deposition  Is  taken,  must  take  down,  or  cause  to  be  taken  down, 
as  prescribed  in  the  next  section,  the  substance  of  the  witness's 
testimony;  unless  he  is  directed,  in  the  commission  or  the  order, 
or  required  by  the  person  appearing  for  cither  party,  to  insert 
in  the  deposition  any  or  all  of  the  questions  or  answers,  word 
for  word.  Unless  the  commission  or  order  otherwise  directs, 
the  person,  appearing  for  either  party,  mav  ask  any  question, 
whicn  he  deems  proper,  and  the  witness's  answer  must  be 
taken  accordingly,  the  objections  thereto  being  reserved,  without 
being  specified  at  the  time  of  examination.  A  copy  of  this 
section  must  be  annexed  to  each  commission  to  take  testimony 
without  written  interrogatories,  and  to  each  certified  copy  of 
an  order  to  take  a  deposition. 

(  OOl.  CommlMBion  or  order  to  take  depositions  |  ko^v 
exeented  and  returned. 

The  person,  to  whom  a  commission  is  directed,  or  before 
whom  a  deposition  is  taken,  unless  otherwise  expressly  directed 
in  the  commission,  or  in  the  order  for  taking  the  depositions, 
must  execute  the  commission,  or  the  order,  as  follows: 

1.  He  must  publicly  administer,  to  each  witness  examined, 
an  oath  or  affirmation  to  testify  the  truth,  tlie  whole  tmth,  and 
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nothing  but  the  truth,  as  to  the  matten  respectiiig  which  the 
witness  is  to  be  examined. 

2.  He  must  reduce  tie  examination  of  each  witness  to  writing, 
or  cause  it  to  be  reduced  to  writing,  by  a  disinterested  person. 
After  it  has  been  carefuliy  read,  to  or  by  the  witness,  it  must 
be  subscribed  by  the  witness. 

3.  If  an  exhibit  is  produced  and  proved,  the  exhibit,  or,  if  the 
witness,  or  other  person  having  it  in  his  custody,  does  not 
surrender  it,  a  copy  thereof,  must  be  annexed  to  tl^  deposition 
to  which  it  relates,  subscribed  by  the  witness  proving  it,  and 
numbered  or  otiierwise  identified,  In  writing  thereupon,  by  the 
commissioiier,  or  person  taking  the  deposition,  who  must  sub- 
scribe his  name  thereto. 

4.  The  commissioner,  or  person  tali^ing  the  deposition,  must 
subecribe  his  name  to  each  half  sheet  of  the  deposition;  he  must 
annex  all  the  depositions  and  exhibits  to  the  commission,  or  to 
a  certified  eopy  of  the  order  for  taJLing  the  deposition,  with  the 
certificate  specified  in  the  next  section;  and  he  must  dose  them 
op  under  his  seal,  and  address  the  packet  to  the  clerk  of  the 
court,  at  his  official  residence. 

5.  If  there  is  a  direction,  on  the  commission,  or  in  the  order, 
to  return  the  same  through  the  post-office,  he  must  immediately 
deposit  the  packet,  so  addressed,  in  the  post-office,  and  pay  the 
postage  thereon. 

6.  If  there  is  a  direction  on  the  commission,  or  in  the  order, 
to  return  the  same  by  an  agent  of  the  party,  at  whose  instance 
it  was  issued  or  granted,  the  packet  so  addressed  must  be  deliv- 
ered to  the  agent. 

7.  Where  a  commission  is  directed  to  two  or  more  persons, 
one  or  more  of  them  may  execute  it,  as  prescribed  in  tnis  and 
the  next  section. 

A  copy  of  this  and  of  the  next  section  must  be  apnexed  to 
each  commission,  or  order  to  take  depositions,  authorized  by 
this  article. 

2  R.  S.  394.  S  16.  and  I'-  1S53,  ch.  387,  fiS  6,  7  and  8. 

I  902.   Certifleate  of  exe«iitloiii. 

The  commissioner  or  other  person,  before  whom  one  or  more 
depositions  are  taken,  must  subscribe,  and  annex  to  each  deposi- 
tion,  a   certificate,   substantially  in    the    following    form,    the 
blanks  being  properly  filled  up: 
"  State  "  (or  ^*  territory")  "  of  "  i  ,,  . 

"  County"  (or  "  parish*')  "  of  "  \  ^^" 

"I,  ,  do  certify  tnat  ,  the  witness,  personally 

appeared  before  me  on  the  day  of         ,  at  o'clock  in 

the  nuon.         at  the       ,  in  the  state  "  (or  *•  territory  ")  "  ot 

,  and  after  being  sworn"  (or  "affirmed,"  as  the  case  may  be), 
•*  to  testify  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
did  depose  to  the  matters  contained  in  the  foregoing  deposition, 
and  did,  in  my  presence,  8ubscrii)e  the  same^  and  indorse  the  ex- 
hibits annexed  thereto.  And  I  further  certify  that  I  have  sub- 
scribed my  name  to  each  half-sheet  thereof,  and  to  each  exhibit. 
And  I  further  certify  that  appeared  in  behalf  of  the  ,  and 
that       appeared  in  behalf  of  the       ." 

From  "L.  188S,  eh.  887,  |  7. 

I  908.     Cevtllloate,  a  sulllcient  return. 

The  certificate,  specified  in  the  last  section,  is  a  sufficient  re* 
torn  to  a  commission. 
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§  904.  Return  by  off  en  t. 

If  the  packet,  specified  in  section  901  of  this  act,  is  delivered  to 
an  agent,  he  must  delirer  it  to  the  clerk,  to  whom  it  is  addressed, 
or  to  a  judge  of  the  court,  either  of  whom  must  receive  and  open 
It,  upon  the  agent  making  affidavit,  that  he  received  it  from  the 
hands  of  the  commissioner,  or  the  person  who  took  the  deposition, 
and  that  it  has  not  been  opened  or  altered,  since  he  so  received  it. 

2  B.   S.   894,  f  17. 

§  905.  If  aflrent  Is  «lck  or  dead. 

If  the  agent  is  dead,  or,  from  sickness  or  other  casualty,  is  un- 
able to  deliver  the  packet  personally,  as  prescribed  in  the  last  sec- 
tion, it  must  be  received,  by  the  clerk  or  judge,  from  the  hands 
of  any  other  person,  upon  the  latter  making  an  affidavit,  that  he 
received  it  from  the  agent;  that  the  agent  is  dead,  or  otherwise 
unable  to  deliver  it;  that  it  has  not  been  opened  or  altered  since 
he  received  it;  and  that  he  believes  that  it  has  not  been  opened 
or  altered,  since  it  came  from  the  hands  of  the  commissioaer,  or 
the  person  who  took  the  deposition. 
Id.,  f  18. 

S  006.  Filing  depoBition,  etc.,  mo  returned. 

l*he  clerk  or  judge,  who  receives  and  opens  the  packet,  as  pre- 
scribed in  the  last  two  sections,  must  indorse  thereupon,  and  sign, 
a  note  of  the  time  of  the  receipt  and  opening  thereof,  and  im- 
mediately file  it  in  the  office  of  the  clerk;  together  with  the  affi- 
davit of  the  person,  who  delivered  it  to  him. 

Id.,  S  io>  am'd. 

S  907.  Tlte  same* 

If  the  packet  is  transmitted  through  the  post-office,  the  clerk, 
to  whom  it  is  addressed,  must  receive  it  from  the  post-office,  open 
it,  indorse  thereupon,  and  sign,  a  like  note  of  tne  time  of  the 
receipt  and  opening  thereof,  and  immediately  file  it  in  his  office. 

Id.,  S  20. 

S  ?>08.  Commlaalon,  etc.,  by  consent. 

A  commission  may  issue,  or  an  order  to  take  depositions  may  be 
made,  by  consent,  in  a  case  where  either  may  be  directed  by  the 
court  or  a  judge,  as  prescribed  in  this  article.  On  filing  a  stipula- 
tion to  that  efifect,  signed  by  the  attorneys  for  the  parties,  the 
clerk  must  enter  an  order  accordingly;  and  thereupon  the  attor- 
ney for  the  party,  procuring  the  order,  may  insert  in  the  commis- 
sion, or  indorse  upon  or  annex  to  it,  or  the  order,  the  necessary 
directions  for  the  execution  and  return  thereof,  according  to  the 
stipulation. 
Id.,  §  21,   remodelled. 

§  900.  'Wkere  return  to  be  kept;  parties  may  Inspect 
It,   etc. 

A  commission,  or  copy  of  nn  order  to  take  depositions,  with  the 
certificates,  returns,  depositions,  and  exhibits  thereto  annexed, 
must  remain  on  file  in  the  office  of  the  clerk,  unless  otherwise 
provided  by  the  stipulation  of  the  parties,  or  unless  the  court,  by 
a  special  order,  directs  them  to  be  filed  in  the  office  of  another 
derk.    They  are  always  open  to  the  inspection  of  th»  parties, 
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either  of  whom  is  entitled  to  w  copy  of  them,  or  of  any  part 
thereof,  on  pajment  of  the  fees  allowed  by  law. 

S  R.  &  8M.  f  S. 

S  OlO.  When  deposition  may  be  •nppresaed. 

Where  it  appears,  by  affldarit.  that  a  deposition  has  been  im- 
properly or  irregularly  taken  or  returned;  or  that  the  personal 
Attendance  of  the  witness,  upon  the  trial,  could  have  been  pro- 
cured, with  due  diligence,  by  a  subpoena;  or  that  the  attorney  for 
either  party  has  practiced  any  fraud,  or  unfair  or  oyerreaching 
conduct,  to  the  prejudice  of  the  adverse  party,  in  the  course  of 
the  proceedings;  an  order,  for  the  suppression  of  the  deposition, 
may  be  made  by  the  court,  upon  the  application  of  the  party  ag- 
grieved, upon  notice  to  the  adverse  party. 

L.  IflSS.  ch.  887,  I  14.  mm*d. 

§  911.  Deposition,  etc«,  evidenee. 

A  deposition,  taken  and  returned  as  prescribed  in  this  article, 
or  an  exemplified  copy  thereof,  if  the  original  is  filed  in  another 
county,  may,  u.!les5«  it  is  suppressed  as  prescribed  in  the  last  sec- 
tion, be  reua  i^.  evidence  by  either  party.  It  has  the  same  effect, 
and  no  othei*,  au  the  oral  testimony  of  the  witness  would  have; 
and  an  objection  to  the  competency  or  credibility  of  the  witness, 
•r  to  the  relevancy,  or  substantia]  competency,  of  a  question  put 
to  him.  or  of  an  answer  given  by  him,  may  be  made,  as  if  the 
witness  was  then  personally  examined,  and  without  behig  noted 
ni>on  the  deposition. 

Id.»  I  18,  and  2  B.  S.  896,  S  28,  wltb  mmendmenti.    See  4  T.  A  O.  068. 

I  012.  [Am'd,  1886.]  "When  interrovatories  nnd  deposi* 
tion  nny  be  in  a  foreign  Innvnase. 

Upon  an  application,  made  in  the  supreme  court,  the  city  court 
of  the  city  of  New-York,  or  a  county  court,  for  a  conmiission  to 
be  issued  to  a  foreign  country,  if  it  satisfactorily  appears,  by 
affidavit,  that  the  witness  does  not  understand  the  English  lan- 
guage, the  order  for  the  commission  may,  in  the  discretion  of 
the  court  or  judge,  direct  that  written  interrogatories  annexed 
thereto,  by  way  of  direct  or  cross-examination  be  framed  in  the 
English  language,  and  also  in  a  foreign  language;  that  only  the 
interrogatories  framed  in  the  foreign  language  be  put  to  the  wit- 
nees;  and  that  his  answers  be  taken,  and  the  certificates  be  made 
out,  in  the  same  language.  Where  such  an  order  is  made,  it 
must  provide  for  the  payment,  by  the  applicant,  to  the  adverse 
party,  of  a  reasonable  sum,  fixed  therein,  for  the  expense  of  pro- 
curing the  interrogatories,  in  his  behalf,  to  be  translated.  The 
judge,  who  settles  the  interrogatories,  must  settle  them  in  the 
foreign  language,  and  in  the  English  language;  and,  for  that  pur- 
pose, he  may  call  in  the  assistance  of  one  or  more  exports,  whose 
compensation  must  be  fixed  by  the  judge,  and  paid  by  the  ap- 
plicant. When  the  deposition  is  read  in  evidence,  it,  and  the  in- 
terrogatories, must  be  interpreted  into  the  English  language,  as 
if  the  witness,  being  unable  to  speak  the  English  language,  was 
personally  present  and  testifying. 

li.  1806,  eh.  M6. 

I  OlS.  V^tteru  roirntory. 

Letters  rogatory  may  be  issued  from  either  of  the  courts  speci- 
fied in  the  last  section,  in  its  discretion,  in  a  case  where  a  com- 
mission may  be  issued,  as  prescribed  in  this  article,  upon  satls- 
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factory  proof,  by  affidayit,  that  there  is  good  reason  to  bdiSTa, 
that  the  ends  of  justice  will  he  better  promoted  thereby*  than  by 
the  issuiner  of  a  commission,  notwithstanding  that  a  comonisslon 
can  be  executed,  in  the  country  to  which  they  are  sent.  Letters 
rogatory  can  be  Issued  only  to  examine  one  or  more  witnesses, 
upon  written  interrogatories,  annexed  thereto;  which  must  be 
framed  and  settled,  and  the  depositions  must  be  returned,  as  pre- 
scribed in  this  article,  with  respect  to  the  Interrogatories  annezeC 
to  a  comixussion,  and  the  depositions  taken  thereuader* 
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U4.  lA  wh^t  MM»  d«pot|Ucn  nuij  tw  Uk«n. 
#19.  BmbpoinAtowltiiMt. 
910.  iUipMlMl 
•17    ~ 


918.  Repealed. 
TaUnc  ai 
Bepealed 


919!  Taking  and  return  of  depoeltloti. 


§   014.    [Am'd,   1890.]     la   wbat   caaea   d^poattlon   mar    be 


A  party  to  an  action,  Buit,  or  special  proceeding,  civil  or  crimi- 
nal, pending  in  a  conrt  withotit  the  state,  either  in  the  United 
States,  or  £1  a  foreign  country,  may  obtain,  by  the  special  pro- 
ceeding prescribed  in  this  article,  the  testimony  of  a  witness,  and, 
in  connection  therewith,  the  production  of  books  and  papers, 
within  the  state,  to  be  used  in  the  action,  suit  or  special  pro- 
ceeding. 

SB.  8.  997. 129  (3  Bdm.  414),  ••  am'd  by  L.  1867,  ob.  68,  I  1  (7 Bdm. (Q) ;  L.  1888.  ob. 
SB.   In  eCTeot  Sept.  1.1889. 

I  OlS.  [Am'd,  1899.]    Subpoena  to  'vrltnesa. 

Where  a  commission  to  take  testimony,  within  the  state,  has 
been  issued  from  the  court  in  which  the  action,  suit,  or  special 
proceeding  is  pending;  or  where  a  notice  has  been  given,  or  any 
other  proceedin|r  has  been  taken,  for  the  purpose  of  taking  the 
testimony,  within  the  state,  pursuant  to  the  laws  of  the  state  or 
country,  wherein  the  court  is  located,  or  pursuant  to  the  laws  of 
the  United  States,  if  it  is  a  court  of  the  United  States,  the 
supreme  court,  or  the  county  court,  or  a  judge  of  either  court, 
shall,  in  a  proper  case,  on  the  presentation  of  a  verified  petition 
inne  a  subpoena  to  the  witness,  commanding  him  to  appear 
before  the  commissioner,  named  in  the  commission;  or  before  a 
commissioner,  within  the  state,  for  the  state,  territory,  or  foreign 
counti^,  in  which  the  notice  was  given,  or  the  proceeding  taken; 
m*  before  the  officer  designated  in  the  commission,  notice,  or  other 
paper,  by  his  title  of  office;  at  a  time  and  place  specified  in  the 
snbpoena,  to  testify,  in  the  action,  suit,  or  special  proceeding. 
If  the  witness  shall  fail  to  obey  the  subpoena,  or  refuse  to  have 
an  oath  administered,  or  to  testify,  or  to  produce  a  book  or  paper 
pursuant  to  a  subpoena,  or  to  subscribe  his  deposition,  the  court 
or  judge  issuing  the  subpoena  shall,  if  it  is  determined  that  a 
contempt  has  been  committed,  prescribe  the  punishment  as  in 
the  case  of  a  recalcitrant  witness  in  the  supreme  court.  The 
general  rules  of  practice  muat  prescribe  rules  for  such  pro- 
ceedings. 

i8S:'rk&."'ij?&isn?^t!  f!ijs,  "-^'^  ^^'^  ^-  "^^  ^- "'  •  ^  ^'  "»•  «>•  «»'* '  ^ 

I  I>1«.  [Repealed  May  3,  1800;  L.  1800,  ch.  502.  In  effect  Sept. 
1,  1800.] 

I  917.  [Repealed  May  3,  1800;  U  18r9,  ch.  502.  In  effect  Sept 
1,  1800.] 

§  918.  [Repealed  May  3,  1890;  L.  1800,  ch.  502.  In  effect  Sept 
1,  1800.] 
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§  919.  [Aiii*d,  1899.]   Taklns  sad  return  of  depoalttoa. 

The  officer,  or  commissioner,  before  whom  a  witness  appears, 
in  a  case  specified  in  this  article,  must  take  down  his  testimony, 
in  writing,  and  must  annex  thereto  copies  of  all  books  and  papers 
produced  or  such  parts  thereof  as  shall  be  required,  and  must 
certify  and  transmit  it  to  the  court  in  which  the  action,  suit,  or 
special  proceedingr  is  pending,  as  the  practice  of  that  court 
requires. 
L.  1889,  oh.  SOS.    In  effect  Sept.  1,  ISM. 

I  fi^.  [Repealed  May  3,  1890;  L.  18©9,  ch.  502.   In  effect  Sept. 
1,  1899J 
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TITLE  IV. 
Documentary  evidence. 

Article  1.  Docmnentarx  evldcoee»   as  a  sabstUiite  for  oral  teHtlmoQjr. 

2.  Proof   of  n   <locutueiit>   executed  or  remaining  wltUlo   the   State. 

3.  Proof  of  a  document,   remaining  in  a  court  or  public  office  of  the 

United  StateBy   or  cxecutefl  or  remtiining   without   the   State. 

ARTICLE  FIRST. 

Documentary  evidence,  as  a  substitute  for  oral  testimony. 

Sec.   921.  Certain   official  certiftcatee,  evidence. 

922.  Certificate,   etc.,   on   file,   evidence. 

923.  Notary' 8   certificate,   evidence. 

924.  Notary's  protest  and   memorandum;   when  erldenee. 
923.  Proof  of  presentment,  etc..   of  foreign   bills. 

926.  Affidavit  of   printer,    etc.,    evldeuco. 

927.  1*1. :  of  service  of  notice. 

928.  Marriage  certificate,   evidence. 

929.  Book   of  foreign  corporation ;    when  evidence. 

930.  When   a  copy   thereof  Is  evidence. 

931.  How  copy  to  be  verified. 

931a.  Copy  of   designation   of   person   upon   whom   to   make   service,    as 

evidence. 
931b.  Recital    in    order,    resolution    or    record    of    public    officers,    board 

or  body   i»rej»amptive  evidence   of  certain    facts. 
931c.  ExtractR     from     bootca     and     records     of     comptroller's     office     as 

cvhlence. 

1  921.   Certain  official   certlUcatea,  evidence. 

Wh€»re  the  officer,  to  whom  the  le>?al  enstody  of  a  paper  be- 
loni^.  certifies,  UDder  his  hand  and  official  seal,  that  he  na.s  made 
diligent  examination,  iq  his  office,  for  the  paper,  and  that  it 
cannot  be  fonnd,  the  certificate  is  presumptive  evidence  of  the 
fiictH  so  certified,  as  if  the  officer  personally  testified  to  the  same. 

2  B.    S.   552.   i   12   (2  Edm.   573).      See  pOKt.   |  901. 

f   022.   Certificate,  etc.,   on    file,   evidence. 

Where  a  public  officer  i.s  retiuired  or  authorized,  by  special  pro- 
vision of  law,  to  make  a  certificate  or  an  affidavit,  touching?  an 
act  jM^rformed  by  hiiu,  or  to  a  fact  ascertained  by  him,  in  the 
course  of  his  official  duty;  and  to  file  or  deposit  it  in  a  public 
olHce  of  the  State;  the  certificate  or  affidavit,  so  filed  or  de- 
posited, or  an  exemplified  copy  thereof,  is  presunmtive  evidence 
of  the  facts  therein  alleged,  except  where  the  effect  thereof  is 
declared  or  regulated,  by  8i)ecial  provision  of  law. 

f   023.    TAra'd,   1877.]      Notary'ii   eertiHeate,  evidenee. 

The  certificate  of  a  notary  public  of  the  Slate,  under  his  hand 
and  »eal  of  office,  of  the  presentment  by  him  for  acceptance  or 
pa3-nient,  or  of  the  protest,  for  non-acceptance  or  non-payment, 
of  a  promissory  note  or  bill  of  exchange,  or  of  the  service  of 
notice  thereof  on  a  party  to  the  note  or  bill;  specifying  the  mode 
of  giving  the  notice,  the  reputed  place  of  residence  of  the  party 
to  whom  it  was  given,  and  the  post-office  nearest  thereto:  is  pr»»- 
framptive  evidence  of  the  facts  certified,  unless  the  party  against 
whom  it  is  offered,  has  served  upon  the  adverse  party,  with  his 
pleading,  or  within  ten  days  after  joinder  of  an  issue  of  fact,  an 
original  affidavit,  to  the  effect,  that  he  has  not  received  notice  of 
noD-acceptanc»e,  or  of  non-pa.vment  of  the  note  or  bill.  A  verified 
answer  is  not  sufficient  as  an  affidavit,  within  the  meaning  of 
this  section. 

L.    18«3.   cb.   271,    18   (4    Edm.    «19K 
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S    024.  Notary^'s    proteiit    and    niemorandainj    TThen    evm* 

In  case  of  the  death  or  insanity  of  a  notary  public  of  the  State, 
or  of  his  absence  or  rcmoral,  so  that  his  personal  attendance,  or 
his  testimony,  cannot  be  procured,  in  any  mode  prescribed  by  Iaw» 
his  original  protest,  under  his  hand  and  official  seal,  the  genuine- 
ness thereof  being  first  duly  proved,  Is  presumptiye  eridence  of 
a  demand  of  acceptance,  or  of  payment,  therein  stated;  and  a 
note  or  memorandum,  pertM>nally  made  or  signed  by  him,  at  the 
foot  of  a  protest,  or  in  a  regular  register  of  official  acte,  kept  by 
him,  is  presumptive  evidence  that  a  notice  of  non-acceptance  or 
non-payment  was  sent  or  delivered,  at  the  time,  and  in  the  man- 
ner, stated  in  the  note  or  memorandum. 
2  R.  S.  283-284,  |«  46  and  47  (2  Edm.  2M),  coosolldated. 

§  926.  Proof  of  prenentment,  etc.,  of  forelsm  bllUi. 

Proof  of  the  presentment,  for  acceptance  or  payment,  of  a 
promissory  note  or  bill  of  exchange,  payable  in  another  state,  or 
in  a  territory,  or  foreign  country,  or  of  a  protest  of  the  note  or 
bill,  for  non-acceptance  or  non-payment,  or  of  the  serrice  of 
notice  thereof,  on  a  party  to  the  note  or  bill,  may  be  made,  la 
any  manner  authorized  by  the  laws  of  the  state,  territory,  or 
country  where  it  was  payable. 

L.  1866,  cb.  309,  second  and  third  sentences  of  §  1  (6  Bdm.  467),  mm'd. 

S  926.   [Am*d,  1877.]     Affidavit  of  printer,  «to^  evtdeace. 

The  affidavit  of  the  printer  or  publisher  of  a  newspaper,  pab< 
Ushed  within  the  State,  or  of  his  foreman  or  principal  clerk, 
showing  the  publication  of  a  notice  or  6ther  advertisement,  au- 
thorized or  required,  by  a  law  of  the  State,  to  be  published  in 
that  newspaper,  annexed  to  a  printed  copy  of  the  notice  or  other 
advertisement,  may  be  read  in  evidence;  and  is  presumptive  evi- 
dence of  the  publication,  and,  alpo,  of  the  matters  stated  therein, 
showing  that  the  deponent  is  authorized  to  make  the  affidavit- 
But  this  section  dors  not  apply  to  a  case,  where  the  affidavit  is 
required  by  law  to  be  filed,  unless  it  has  been  duly  filed;  or  to  a 
case,  where  the  mo^lo  of  proving  a  publication  is  otherwise  sped' 
ally  prescribed  by  law. 

U  1886,  ch.  160,  I  1  (4  Bdm.  638),  am'd. 

S027.  [Am'd,  1902.]    Affidavit  of  serrice  of  notice. 

Where  it  is  nei-essary,  upon  the  trial  of  an  action,  to  prove  the 
Rervi<*e,  posting  or  affixing,  of  a  notice,  an  affidavit,  showing  the 
Hcrvico,  posting  or  affixing,  to  have  been  made  by  the  person 
lUKkiT^g  the  affidavit,  is  presumptive  evidence  of  the  service,  post- 
iiJK  or  affixing,  upon  first  proving  that  ho  is  dead  or  insane,  or 
thnt  his  personal  attendance  cannot  bo  compelled,  with  due 
diligence. 

T..  1808.  ch.  244,  I  1  (4  Edm.  C40),  am'd  by  adding  tbf  la»t  clause;  L.  li>02, 
ch.  9».    In  effect  Sept,   1.  19(j2. 

{  928.   [AmM,   187».l      Mnrrlajre   certificate,   erideneo. 

An  original  cortificate  of  a  marriage,  within  the  State,  made 
by  the  minister  or  majfistrute  by  whom  it  was  solemnized;  the 
original  entry  thereof  made,  pursuant  to  law,  in  the  office  of  the 
clerk  of  a  city  or  a  town,  within  the  State:  or  a  copy  of  the 
certificate,  or  of  the  entry,  duly  certified,  is  presumptive  evidence 
•f  the  marriage. 

S  E.   S.  141.  f  17   (2  Edm.   146). 
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9  9SO.  Book  o|  foreiffn  corporatloni  -wbeit  evldonee. 

Where  a  party  wishes  to  prove  an  act  or  transaction  of  a 
foreign  corporation,  the  book  or  books  ot  the  corporation  may  be 
Qsed  for  that  purpose,  as  presumptiye  eridence,  whether  any  or 
all  of  the  parties  are  or  are  not  members  of  the  corporation. 

Ikitatltiite  ft>r  L.  ises.  ch.  20e,  iMUt  of  I  1,  a«  tm'A  liy  L.  1869,  cfa.  089. 

}  930.  "Wl&en  a  oopF  tliereof  la  evldeiaoe. 

If  an  ori^nal  book  is  not  produced  at  the  trial,  as  prescribed 
in  the  last  section,  a  copy  thereof,  or  of  an  entry  tnereln,  yeri- 
fied  as  prescribed  in  the  next  section,  may  be  nsed,  with  like 
eflfect  as  the  origitial  book;  provided  that  the  party,  intending  to 
use  the  copy,  gives  the  adverse  party  at  least  ten  days'  notice  of 
his  intention,  specifying  briefly  the  nature  of  the  evidence  pro- 
posed to  be  given.  But  this  and  the  next  section  do  not  apply, 
where  the  foreign  corporation  is  a  party  to  the  action,  and 
seeks  to  prove  its  own  act  or  transaction,  in  its  own  behalf. 
1$.  1868,  ch.  206,  parts  of  M  1  ^nd  2,  am'd. 

2  931.  Ho^r  copF  to  be  verlfled. 

The  copy  must  be  verified  by  the  deposition,  taken  as  pre* 
scribed  by  law,  or  the  oral  testimony,  taken  at  the  trial,  of  the 
person  who  made  it,  or  of  a  person  who  has  examined  and  com* 
pared  it  with  the  original  book,  or  the  entry  therein.  The  wit- 
ness must  testify  that  the  copy  produced  is  correct;  that  he  made 
it,  or  compared  it  with  the  original:  and  that  he  then  knew  that 
the  original  book  so  copied,  or  containing  the  entry,  was  the  book 
of  the  corporation;  or  that  it  was  then  acknowledged  to  him  to  be 
TOch,  by  an  officer  or  receiver  of  the  corporation,  or  a  person 
having  the  custody  thereof,  naming  the  person  who  made  the 
acknowledgment:  and  he  must  specify  where,  and  in  whose  cus- 
tody, the  original  was  then  kept. 
Id.,  part  of  I  1. 

f  »»la.  [Added,  1009,]  CopF  of  dealftrnatlon  of  person 
upon    Trhom    to    make    service,    a«    evidence. 

An  exemplified  copy  of  a  desiguation  of  a  person  upon  whom 
to  make  service  iiled  by  a  foreign  corporation  as  provided  in 
section  sixteen  of  the  general  corporation  law  accompanied  with 
a  certificate  that  it  has  not  been  revoked,  is  presumptive  evi- 
dence of  the  execution  thereof,  and  conclusive  evidence  of  the 
authority  of  the  officer  executing  it. 

Added  by  L.  1909,  ch.  65.  Derivation  —  Co<le  Civil  rrocetlure.  f  432, 
subd.  2,  pt.  For  remainder  of  section  see  C(h1c  of  Civil  Pro^tHlure.  $  4:J2. 
and  General  Corporation  I^w,  |  16.  See  note  5  of  notea  of  Board  of 
Statutory  CooBolldatlon  at  end  of  code. 

f  931b.  [Added,  lOOO.]  Recital  In  order,  reaolatlon  or 
record  of  pobllc  ofltcem,  board  or  body  preaaniptl%'e 
evidence   of   certain   factfi. 

A  recital  in  any  order,  resolution  or  other  record  of  any  pro- 
ceeding of  a  meeting  referred  to  in  section  forty-one  of  the  gen- 
eral construction  law  that  such  meeting  had  been  held  or  ad- 
journed as  provided  in  said  section  or  that  it  had  been  held  upon 
notice  to  the  members,  as  therein  provided,  shall  be  presumptive 
evidence  thereof. 

Added    by    L.    1909,    ch.    65.      Derivation  —  Statntory    Construction    F-aw, 
I    19.    pt.       For    remainder   of    He<tIon    k««    G«»neral    Construction    Law,    f    41. 
note  6  of  uoteis  of  Board  of  Stittiitory  Consolidation  at  end   of  code. 
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S  031c.  [Addedy  19O0.1  ExtraetM  fruiii  books  ait^  records 
of  comptroller*!!     office    as     evidence. 

The  state  comptroller  is  hereby  authorized  to  furuish  extracts 
from  the  books  and  records  of  his  oHice  in  reference  to  any  lot, 
piece  or  parcel  of  laud,  certifying  that  such  extract  contains 
all  that  is  stated  in  such  book  or  record  relatinj?  to  such  lot, 
yiece  or  parcel  of  land,  and  such  certified  extract  may  be  read 
in  evidence  in  all  courts  and  proceedings  with  the  same  effect  as 
tlie  original  book  or  record. 

Added  by  U  1009.  ch.  420.    In  effect  May  21,  1Q09. 
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Proof  of  a  doeumeMf  eaiscuted  or  remuining  within  the  state, 

8cc.  932.  8tat«te0,  etc.;   how  proTrd. 

983.  Copies  of   recordH    and   tNipeni  in    certain   offices,    presnmptlve   evi- 
dence. 

934.  Id. ;  of  papers  filed  wltti   town  dork. 

935.  CoDTejance,  when  acknowledged,  or  record,  or  transcript  of  record, 

CTldence. 
930.  Such  evidence  maj  be  rebutted. 

937.  What   Instmmenta  may  be  acknowledged. 

938.  jQfitice'8  docket  and   transcript  evidence  before  him. 
989.  Tranncript  froB  joatlce's  docket,  avideoce  generally. 

940.  Other   proof  of   proceedings   before  jnstlce. 

941.  Ordinances,   etc.,    of   cities.    Tillages,    etc. 
04 la.  l>roof  of  colonial  atatntes. 

f  982.  [Ana'dy  1896.]    Statv-te«>  ^tm^  l&ow  proved. 

A  statute  or  joint  resolution,  passed  by  the  legislature  of  the 
State,  may  be  read  in  evidence  from  a  newspaper,  designated  as 
prescribed  by  law,  to  publish  the  same,  until  six  months  after 
the  close  of  the  session  at  which  it  was  passed;  and,  at  any  time, 
from  a  Tolume  printed  under  the  direction  of  the  secretary  of 
State.  To  entitle  any  copy  of  a  law  published,  other  than  those 
poblished  under  the  direction  of  the  secretary  of  State,  to  be 
read  in  cTidence,  there  shall  be  contained  in  the  same  book  or 
pamphlet,  a  printed  certificate  of  the  secretary  of  State,  that 
snch  copy  is  a  correct  transcript  of  the  text  of  the  original  laws. 
For  such  certificate  the  secretary  of  State  shall  collect  such  a  fee 
as  he  shall  deem  Just  and  reasonable. 

L.  1806,  ch.  694;  1  B.  8.  184,  i{  8  and  12  (1  Bdm.  18tf),  consoHdated 
•Bd   am'd. 

i  99Sn  [An'dy  1879»]  Copies  of  reeorda  and  papers  la 
eert*in  ottces,  pre«umptlTe  evidence. 

A  copy  of  a  paper  filed,  kept,  entered,  or  recorded,  pursuant 
to  law,  In  a  public  office  of  the  State,  the  officer  haTing  charge 
of  which  has,  pursuant  to  law,  an  official  seal;  or  with  the  clerk 
of  a  court  of  the  State;  or  with  the  clerk  or  secretary  of  either 
house  of  the  legislature,  or  of  any  other  public  body  or  public 
lx>ard  created  by  authority  of  a  law  of  the  State,  and  haying, 
porsoant  to  law,  a  seal;  or  a  transcript  ft'om  a  record,  kept,  puis 
■uant  to  law,  in  such  a  public  office,  or  by  such  a  clerk  or  sec- 
retary, Is  evidence,  as  if  the  original  was  produced.  But,  to  en- 
title it  to  be  used  in  eridence,  it  must  be  certified  by  the  clerk 
of  the  court,  under  his  hand  and  the  seal  of  the  court;  or  by  the 
officer  having  the  custody  of  the  original,  or  his  deputy,  or  clerk, 
appointed  pursuant  to  law,  under  his  official  seal,  and  the  hand 
of  the  person  certifying;  or  by  the  presiding  officer,  secretary,  or 
'elerk  of  the  public  body  or  board,  appointed  pursuant  to  law. 
oiMler  his  hand,  and,  except  where  it  is  certified  by  the  clerk  or 
secretary  of  either  house  of  the  legislature,  under  the  official 
seal  of  the  body  or  board. 

§  984.  Id.  I  of  papers  flled  vrltli  to^irn  clerk:. 

A  copy  oi  a  paper  flled,  pursuant  to  law,  in  the  office  of  a 
town  clerk,  or  a  transcript  from  a  record  kept  therein,  parsaant 
to  law,  certified  by  the  town  clerk,  is  evidanee,  with  like  effeet 
MB  the  original. 
A  ft.  8.  890,  I  16  (1  Xdm.  ttB). 
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S  086.  Convey  anee,  irben  aeluto^irledsed»  or  rooord^  <»r 
trauBorlpt  of  reeord»  eTldenee. 

A  conyeyance,  acknowledged  or  proved,  and  certified,  in  th^ 

manner  prescribed  by  law,  to  entitle  it  to  be  recorded  in  the 
county  where  it  is  offered,  is  evidence,  without  further  proof 
thereof.  Except  as  otherwise  specially  prescribed  by  law,  th« 
record  of  a  conveyance,  duly  recorded,  within  the  State,  or  a 
transcript  thereof,  duly  certified,  is  evidence,  with  like  effect  bm 
the  original  conveyance. 
1  B.  8.  769,  ch.  8.  f  16,  and  flnt  Mntence  of  |  17  (1  Edm.  UPh  aB*4. 

§  930.  Such  •Tftden«e  ma-y  be  r«biitted» 

The  certificate  of  the  acknowledgment,  or  of  the  proof  of  « 
conveyance,  or  the  record,  or  the  transcript  of  the  record,  of 
such  a  conveyance,  is  not  conclusive;  and  it  may  be  rebutted, 
and  the  effect  thereof  may  be  coateated,  by  a  party  aiSeoted 
thereby.  If  it  appears  that  the  proof  woa  taken  upon  the  oath  of 
an  interested,  or  incompetent  witness,  the  conveyance,  or  tho 
record  or  transcript  thereof,  shall  not  be  received  in  evidence, 
until  its  execution  is  established  by  other  competent  proof. 

Id.,  remainder  of  I  17. 

9  037*  "Whst  Ittatrameiiti  may  be  aolcnovrledsed. 

Any  instrument,  except  a  promissory  note,  a  bill  of  exchange, 
or  a  last  will,  may  be  acknowledged,  or  proved,  and  certified,  ta^ 
the  manner  prescribed  by  law  for  taking  and  certifying  the  ac- 
knowledgment or  proof  of  a  conveyance  of  real  property;  mod 
thereupon  it  is  evidence,  as  if  it  was  a  conveyance  of  real  prop- 
erty. 

L.  1883,  eh.  271,  f  9  (4  Edm.  eaO). 

S  938.  Justice's  docket  and  transeHpt  erldenetf  before 
him. 

The  docket-book  of  a  Justice  of  the  peace,  within  the  State,  or 
a  transcript  thereof,  certified  by  him,  is  evidence  before  him,  of 
any  matter  required  by  law  to  be  i&ntered  by  him  therein. 

a  &.  8.  200,  I  246  (2  Bdn.  279). 

8  039.  Transcript  from  Justice's  docket,  CTfldenoe  gen- 
erally. 

A  transcript  from  the  docket-book  of  a  justice  of  the  peace, 
within  the  State,  subscribed  by  him,  and  authenticated,  by  a 
certificate  of  the  clerk  of  the  county  in  which  the  justice  resides, 
under  his  hand  and  official  seal,  to  the  effect,  that  the  person, 
subscribing  the  transcript,  was,  at  the  date  of  the  juagment 
therein  mentioned,  a  justice  of  the  peace  of  that  county;  and 
that  the  clerk  is  acquainted  with  his  handwriting,  and  verily 
believes  that  the  signature  to  the  transcript  is  genuine;  is  evi- 
dence of  any  matter  stated  in  the  transcript,  which  is  required 
by  law  to  be  entered  by  the  justice  in  his  docket-book. 

Id.,  if  246  and  247,  coDBolidated. 

\  940.  [Am'd»  18770  Other  proof  of  proceedings  before 
Jnstloe. 

The  proceedings  in  an  action  brought,  or  a  special  proce«Kliag 
fiistituced,  before  a  justice  of  the  peace,  within  the  Statei  m%/ 
also  be  proved  by  the  oath  of  the  juatice.  In  case  of  his  death 
or  absence,  they  may  be  proved  by  the  original  minntea  of  the 
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proceediBgs,  kept  by  himip  powuaot  to  Jaw,  accompanied  with 
proof  of  his  handwriting;  or  by  a  copy  of  the  minutes,  sworn  to, 
by  a  competent  witnesS}  as  having  been  compared  with  the  eru(- 
inal  entrie^  with  proof  that  those  entries  were  in  the  handwrit- 
ing of  the  justice. 

2  B.  8.  260,  i  248. 

I  B41U  [Aaft'A,  19C4.]    av41aukme«%  ete.,  of  oltle%  ▼lliaffes, 
•te. 

An  act,  ordinance,  resolution,  by-law,  role  or  proceeding  of  the 
common  council  of  a  ci^,  or  of  the  board  of  trustees  of  an  in- 
corporated Tillage,  or  of  a  local  board  of  health  of  a  city,  town 
or  incorporated  Tillage  or  of  a  board  of  dupervisors,  within  the 
state,  may  be  read  in  CTldence,  either  from  a  copy  thereof,  certi- 
fied by  the  city  clerk.  Tillage  clerk,  clerk  of  the  common  council, 
clerk  or  secretary  of  the  local  board  of  health,  or  clerk  of  the. 
board  of  superrisors;  or  from  a  Tolmne  printed  by  authority  of 
the  common  council  of  the  city,  or  the  board  of  trustees  of  the  Til- 
lago  or  the  local  board  of  health  of  the  city,  town  or  Tillagei  or 
the  board  of  snperTison. 

U   18M,  sk.  20t. 

f  IMlm.   [Added,   190^1     Proof   of    colonial    Btatates. 

A  statute  contained  in  the  compilation  of  the  colonial  statntes 
transmitted  to  the  legislature  by  the  commissioners  of  statutory 
rerision.  pursuant  to  chapter  one  bimdred  and  twenty-five  of  the 
laws  of  eighte«n  hundred  and  ninety-one,  shall  be  evidence  in 
any  action  or  proceeding,  and  of  the  same  force  and  effect  as 
thongh  the  original  was  produced,  if  it  appears  frotn  such  publi- 
cation that  such  statute  was  copied  from  the  original. 

Added  by  L.  190S,  c4i.  66.  Dc^vatlMi  —  L.  1891,  ch.  126.  |  6.  pt..  M 
am'd  bj  L.  1807,  ch.  403,  |  1.  See  note  7  of  notes  of  Board  of  SUtutory 
CoMolldatlpn  at  end  d  c«de. 
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ARTICLS3  THIRD. 

Proof  of  a  document,  remaining  in  a  court  or  public  offUx  of  the 
United  States,  or  executed  or  remaining  without  the  state. 

Sec.  942.  Printed  copies  of  laws  of  another  State,  etc. 

943.  Copies  of  records  of  United  States  courts. 

944.  Copies  of  docoments  on  file  In  departments  of  UBited  States  pre- 

sumptive evidence. 

945.  Record  of  bill  of  sale,  etc.,  of  vessels.  ' 

946.  Conveyance  of  land  without  the  State. 

947.  Exemplification  of  record  of  conveyance  of  land  without  the  State. 

948.  Tranftcrlpt  of  docket,  etc.,  of  Justice  of  adjoining  State. 

949.  Id.;  bow  authenticated. 
90O.  Other  proof. 

951.  Proof  may  be  rebntted. 

-    952.  Copies  of  records  of  courts  of  foreign  countries;  bow  authenticated. 

953.  Other  proof. 

964.  This  article  does  not  declare  effect  of  t«cord,  etc. 

955.  Public  records  in  New  York  county. 

960.  Documents  from  foreign  countries;  how  anthenttcated. 

§  042.  Printed  coptee  of  la^ve  of  another  State»  eto. 

A  printed  copy  of  a  statute,  or  other  written  law,  of  aiiother 
state,  or  of  a  territory,  or  of  a  foreign  country,  or  a  printed  copy 
of  a  proclamation,  edict,  decree,  or  ordinance,  by  the  executive 
power  thereof,  contained  in  a  book  or  publication,  purporting  or 
proved  to  have  been  published  b^  the  authority  thereof,  or  i»royed 
to  be  commonly  admitted,  as  evidence  of  the  existing  law,  in  the 
judicial  tribunals  thereof,  is  presumptive  evidence  of  the  statu te« 
law,  proclamation,  edict,  decree,  or  ordinance.  The  unwritten  or 
common  law  of  another  State,  or  of  a  territory,  or  of  a  foreieii 
country,  may  be  proved,  as  a  fact,  by  oral  evidence.  The  books 
of  reports  of  cases,  adjudged  in  the  courts  thereof,  must  also  Ih' 
admitted,  as  presumptive  evidence  of  the  unwritten  or  common 
law  thereof. 
Go.  Proc,  9  426,  as  am  d  In  1869.    Bee,  also.  L.  1848,  ch.  812  (4  Bdm.  M3). 

§  943.  Copies  of  records  of  United  States  courts, 

A  copy  of  the  record,  or  any  other  proceeding,  of  a  court  of 

the   T'nited   States,   is  evidence,    when  certified   by  the  clerk  or 

oIHccr.  in  whose  custody  it  is  required  by  law  to  be. 
L.   1S46,  ch.  803,  9  1  (4  Edm.  641),  am'd. 

9  944.   [Am'd,   1879,   1899,   1907.]    Copies   of  docnments  on 
file  In  departments  of  U.  S.  presumptive  evidence. 

A  copy  of  a  record  or  other  paper,  remaining  in  a  department 
of  the  government  of  the  United  States,  is  evidence,  when  certi- 
fied by  the  head,  or  acting  chief  ofllcer,  for  the  time  being,  of 
that  department;  or  when  certified  by  the  oflScer  in  whose  charge 
It  is,  pursuant  to  a  statute  of  the  United  States,  or  otherwise  in 
nccordance  with  a  statute  of  the  United  States,  relating  to  certi- 
fying the  same.  A  certificate  of  the  director  or  other  officer  in 
charge  of  the  census  of  the  United  States,  attested  by  the  secre- 
tary of  the  interior,  stating  the  population  of  any  part  of  the 
TJnited  States,  or  giving  the  result  of  said  census  otherwise  shall 
be  received  as  prima  facie  evidence  of  such  facts.  The  record  of 
the  obsorvjitions  of  tlip  weather,  taken  under  the  direction  of  the 
signal  service  of  the  Ignited  States,  when  certified  by  the  officer 
in  charge  thereof,  at  the  place  where  they  were  taken  and  are 
kept,  is  prima  facie  evidence  of  the  matters  of  fact  stated  therein. 
The   records   of  the   observation   of  the  weather   taken   at   the 
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arsenal  Id  Central  park  under  the  direction  of  the  meteorological 
and  astronomical  observatorv  of  the  city  of  New  York,  when 
duly  certified  by  the  official  in  charge  thereof,  or  his  deputy, 
shall  be  presumptiye  evidence  of  the  facts  set  forth  therein,  and 
.shall  be  received  in  evidence  on  the  trial  of  any  action  in  all  the* 
courts  of  this  state. 

U  1846,  ch.  240.  9  1  (4  Edm.  641),  am'd  and  L.  1879,  ch.  299;  L.  1899,  cb. 
99;  U  1907.  ch.  262.    In  effect  May  20,  1907. 

(  845.  Record  of  bill  of  aale,  etc.,  of  Teasels. 

The  record  of  a  bill  of  sale,  mortgage,  hypothecation,  or  con- 
veyance of  a  vessel,  belonging  to  a  port  or  place,  within  the 
United  States,  recorded  in  the  ollice  of  the  collector  of  customs, 
where  the  vessel  is  registered  or  enrolled,  which  was  acknowl- 
edged or  proved,  before  it  was  recorded,  in  like  manner  as  a 
deed  to  be  recorded  within  the  State;  or  a  transcript  of  such  a 
record,  duly  certified  by  the  collector;  is  evidence,  with  the  like 
effect  as  the  original. 
U  1862,  ch.  251  (4  Edm.  646),  aa  am'd  by  L.  1865,  ch.  512. 

9  fMS.  CoMTeyAAce  of  Immd  wltbowt  tbe  State. 

A  conversance  of  real  property,  situated  without  the  State,  ac- 
knowledged or  proved,  and  certified,  in  like  manner  as  a  deed 
to  be  recorded  within  the  county  wherein  it  is  offered  in  evidence, 
is  evidence,  without  further  proof  thereof,  as  if  it  related  to  real 
property  situated  within  the  State.  A  conveyance  of  real  prop- 
erty, situated  within  another  state,  or  a  territory  of  the  United 
States,  which  has  been  duly  authenticated,  according  to  the  laws 
of  that  state  or  territory,  so  as  to  be  read  in  evidence  in  the 
c*oarts  thereof,  is  evidence  in  like  manner. 
1  B.  S.  761,  fi  27  (1  Edm.  712).  am'd. 

S  04T.  Bxempllflcatlon  of  record  of  comreyanee  of  land 
wltliont  tbe  State. 

An  exemplification  of  the  record  of  a  conveyance  of  real  prop- 
erty situated  without  the  State,  and  within  the  United  States, 
which  has  been  recorded  in  the  state  or  territory,  where  the  real 
l>i"operty  is  situated,  pursuant  to  the  laws  thereof,  when  certified 
under  the  hand  and  seal  of  the" officer,  having  the  custody  of  the 
record,  is,  if  the  original  cannot  be  produced,  presumptive  evi- 
d**nce  of  the  conveyance,  and  of  the  due  execution  thereof. 
AAAlogoufl  to  L.  1864,  ch.  311  (0  Edm.  254). 

}  04S.  Transcript  pf  docket,  etc.,  of  Justice  of  adjotnlnv 
fktate. 

A  transcript  from  the  docket-book  of  a  justice  of  the  peace, 
within  an  adjoining  state,  of  a  judgment  rendered  by  him;  a 
transcript  of  his  minutes  of  the  proceedings  in  the  cause,  pre- 
vious to  the  judgment;  or  of  an  execution  issued  thereon;  or  of 
the  retnm  of  an  execution;  when  subscribed  by  the  justice,  and 
authenticated  as  prescribed  in  the  next  section,  is  presumptive 
evidence  of  his  jurisdiction  in  the  cause,  and  of  the  matters 
shown  by  the  transcript. 

From  L.  1886,  cb.  439,  S  1  (4  Edm.  639). 

9  IM9*  Id.  I  botv  nntbenticated. 

Such  a  transcript  must  be  authenticated  by  a  certificate  of  the 
justice,  annexed  thereto,  to  the  effect,  that  it  is  in  all  respects 
correci,  and  that  he  had  jurisdiction  of  the  cause;  and  also  h^ 
a  certificate  of  the  clerk  or  prothonotary  of  the  county,  in  wWca 
the  justice  resided  at  the  time  of  rendering  the  judgment,  under 
his  iiAnd  and  seal  of  the  court  of  common  pleas,  or  other  county 
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court  of  tlie  county,  to  the  effect  that  the  person,  subscribing  the 
o^Ttilicate  attached   to  the  transcript,  was,  at  the  date  of   the 
judgment,  a  justice  of  the  peace  of  that  county;  and  that  the 
signature  thereto  is  in  his  own  handwriting. 
Id..  I  2. 

8  050.  OtUer  proof. 

The  judgment  and  other  proceedings,  and  the  justice's  authority 
lo  render  the  judgment,  may  also  be  proved,  by  the  production 
of  the  docket,  or  of  a  copy  of  the  judgment  or  other  proceedings; 
and  the  oral  testimony  of  the  justice,  to  the  truth  and  correct- 
ness thereof,  and  to  his  authority  to  render  the  judgment. 

U  1836»  cb.  430,  |  3. 

S  OSl.  Proof  muT  b«  robiatte4« 

The  last  three  sections  do  not  prevent  the  introdaction  of  evi- 
dence, to  controvert  any  of  the  proof,  in  relation  to  the  validity 
of  a  judgment  therein  specified. 
Id.,  s  4. 


S  062.  CopioM  of  records  of  courts  of  foret^m  eoo«tvlos| 
hoiv  antkeMtleated. 

A  copy  of  a  record,  or  other  judicial  proceeding,  of  a  court 
of  a  foreign  country,  is  evidence,  when  authenticated  as  foliows: 

1.  By  the  attestation  of  the  clerk  of  tho  court,  with  the  seal 
of  the  court  affixed,  or  of  the  offlecr  in  whose  custody  the  record 
is  legally  kept,  under  the  seal  of  his  office. 

2.  By  a  certificate  of  the  chief -judge  or  presiding  magistrate  of 
the  court,  to  the  effect,  that  the  person,  so  attesting  the  record, 
is  the  clerk  of  the  court;  or  that  he  is  the  officer,  in  who.«ie  cus- 
lod3'  the  record  is  roijuircd  by  law  to  be  kept;  and  that  his  sig- 
nature to  the  attestation  is  genuine.  ' 

3.  By  the  certificnto.  under  the  groat  or  principnl  sea!  of  the 
government,  under  whose  authority  the  court  is  held,  of  the 
secretary  of  State,  or  ottier  officer  having  the  custody  of  that 
seal,  to  the  effect,  that  the  court  is  duly  constituted,  specifying 
generally  the  nature  of  its  jurisdiction;  and  that  the  signature  of 
the  chief-judge  or  presiding  magistrate,  to  the  certificate  speci- 
ficMl  in  the  last  subdivision,  is  genuine. 

From  2  R.  S.  396,  {  2«  (2  Rdm.  413),  am*d. 

I  053.  Other  proof. 

A  copy  of  a  record,  or  other  judicial  proceeding,  of  a  court 
of  a  foreign  country,  attested  by  the  sea!  of  the  court,  in  wblcli 
it  remains,  must  also  be  admitted  in  evidence,  upon  due  proof  of 
the  following  facts: 

1.  That  the  copy  offered  has  been  compared  by  the  witness 
with  the  original,  and  is  an  exact  transcript  of  the  whole  of  the 
original. 

2.  That  the  original  was,  when  the  copy  was  made,  in  the  cus- 
tody of  the  clerk  of  the  court,  or  other  officer  legally  having 
charge  of  it. 

8.  That  the  attestation  is  genuine. 
Id.,  5  27. 

S  054.  TAm'd,  1877.]    ThU  article  does  not  declare  effect 
of  record,  etc. 

Nothing   in  this   article   is   to   be  construed,   as  declaring  the 
effect  of  a  record  or  other  judicial  proceeding  of  a  foreign  countryi 
authenticated,  so  as  to  be  evidence. 
Id.,  S  28,  last  dauie. 
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i  OS5.  riBsert«dr  1882 1  am'dy  1804.]    Pvbllo  veoords  In  Mew 

All  maps,  sarreys  and  official  records,  shall  hare  been  on  record 
or  oa  file  in  the  office  of  either  the  ref:i8ter  of  the  city  and  county 
of  New  York,  or  the  surrogate  of  said  city,  or  any  of  the  courts 
of  record  of  said  city,  or  the  clerk  of  the  city  and  county  of  New 
York,  or  any  county  within  the  city  of  New  York,  or  any  of  the 
departments  of  said  city  as  enumerated  in  section  thirty-four  of 
the  New  York  city  consolidation  act,  or  in  the  office  of  the 
re^sters,  surrogates,  commissioners  of  public  works  or  kindred 
department,  or  park  department,  for  a  period  of  twenty  years 
or  upwards  prior  to  such  trial,  shall  be  presumptive  evidence  of 
their  contents,  and  shall  be  receivable  in  evidence  as  such  upon 
any  trial  in  any  of  the  courts  of  this  state  in  any  controvemj 
pending  therein,  between  any  parties. 

"L.  int.  «]i.  est;  U  1904.  ch.  444.    In  effect  Bept.  1«  IMM. 

i  OSe.  [Am'dy  ISTTf  1912.1  Docvmentii  from  foreign 
covmtrleai  lioDr  authenticated. 

A  copy  of  a  patent,  record  or  other  document  remaining  of  rec- 
ord or  on  file  in  a  public  office  of  a  foreign  country,  certified 
according  to  the  form  in  use  in  that  country,  is  evidence  when 
authenticated,  as  follows: 

1.  By  the  certificate  under  the  hand  and  official  seal  of  a  com- 
missioner appointed  by  the  governor  to  take  the  proof  or  acknowl- 
edgment of  deeds  in  that  country,  to  the  eflfoct  that  the  patent, 
record   or  document  is  of  record  or  on  file  in  the  public  office, 

and  that  the  copy  thereof  is  correct  and  certified  in  due  form;  and 

2.  By  a  certificate  under  the  hand  and  official  seal  of  the  secre- 
tary of  State,  annexed  to  that  of  the  commissioner,  to  the  same 
effect  as  prescribed  by  law  for  the  authentication  of  the  certifi- 
cate of  such  a  commissioner,  upon  a  conveyance  to  be  recorded 
within  the  State.  The  certificate  of  the  commissioner,  thus 
authenticated,  is  presumptive  evidence  that  the  copy  of  the 
patent,  record  or  document  is  certified  according  to  the  form  in 
use  in  the  foreign  country;  or 

3.  By  a  certificate  under  the  hand  and  official  seal  of  a  consular 
officer  of  the  United  States  to  the  effect  that  the  patent,  roonrd  or 
documrnt  is  of  record  or  on  file  in  the  public  office  and  certified 
according  to  the  form  in  use  in  the  foreign  country,  and  a  copy  of 
a^  patent,  record  or  other  document  so  authenticated  is  presump- 
tive evidence  that  the  same  is  certified  according  to  the  form  in 
use  in  the  foreign  country. 

L.   1875.  ch.   186.  portlona  of  SK  1,  2.  8  and  0.     Am'd  by  L.   1912.  ch.  07,  In 
effect  Apr.   3,  IdliK. 

Id  asi 
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TITLE  V. 
XlBcellaneouB  provisions. 

Sec  ©57.  Ponn  of  certificate  tb  copies,   etc. 

958.  Oerttflcate   mast   be   sen  led. 

959.  Qualification    of   laat   aection. 

960.  Evidence,    lo    actloiiii    for   recovery   of.    Injury    to,    etc.,    unoccupied 

lands   and   timber   thereon. 

961.  Surrogatt'H  to  search  fllc«,   and  to  cerllfy,   etc. 
9Cla.  Determinlnii  age  of  child. 

961b.  Proof  of  written    Inatruuicnls    where    there    are   'sabscrlbing    wit- 

961c.  Proof  of  paymenta   by    a    municipal    corporation   or   officer    thereof. 

961d.  Proof  q£  Instmment  by  Nubmittlng  dispnted  and  geauiue  hand- 
writing. 

961«.  Proof  at  loet  execution  or  writ  under  which  aberiff'a  Bale  of  real 
proijcrty   was   made. 

961f..  Evidence  of  weather  conditions. 

9«2.  S«ving  clause. 

1  967.  Form    of   certificate   to    copies,    etc. 

Where  a  transcript,  exemplification,  or  certified  copy  of  a  rec- 
ord or  other  paper,  is  declared  by  law  to  be  evidence,  and  special 
provision  is  not  made  for  the  form  of  the  certificate,  in  the  par- 
ticular case,  the  person,  authorized  to  certify,  must  state,  in  his 
certificate,  that  it  has  been  compared  by  him  with  the  orisrinal, 
and  that  it  is  a  correct  transcript  therefrom,  and  of  the  whole 
of  the  original. 

2  B.  S.  403,   8  59   (2  Edm.  420),  amM. 

I  058.  Certificate    mnnt    be    ■ealed. 

If  the  officer,  or  the  court,  body,  or  board,  in  whose  custody 
an  original  papv^r,  specified  in  the  last  section,  is  required  to  be, 
by  the  laws  of  the  State,  or  of  another  state,  or  of  the  United 
States,  or  of  a  territory  thereof,  or  of  a  foreign  country,  has, 
pursuant  to  those  laws,  an  otticial  seal,  the  certificate  must  he 
attested  by  that  seal.  If  the  certificate  is  made  by  the  clerk  of 
a  county,  within*  the  State,  it  must  be  attested  by  the  seal  of  the 
county. 

Id.,  remainder  of  I  59,   am'd. 

8  050.   rAm'd,    1877.]     Q,na11ficatlon      of    last    section. 

The  last  section  does  not  require  the  seal  of  a  court  to  be 
affixed  to  a  certified  copy  of  an  order,  or  of  a  paper  filed  therein, 
or  entry  made,  where  the  copy  Is  used  in  the  same  court,  or  be- 
fore an  officer  thereof;  or,  in  the  supreme  court,  where  it  is  used 
in  a  circuit  court,  or  a  court  of  oyer  and  terminer. 

Id.,  I  Go,  wllh  the  addition  of  the  words  "or  a  court  of  oyer  and 
terminer." 

I  060.  [Added,  1808;  am'd,  lOOO.]  Evidence,  In  actions 
for  recovery  of,  Injary  to,  etc.,  nnoccnpled  lands  and 
timber    thereon. 

In  all  actions  to  recover  the  possession  of.  or  otherwise  to  de- 
termine the  title  to,  or,  for  trespass  upon  or  injury  to  unoccupied 
lands,  timber,  trees  or  underwood  thereon,  except  an  action  in 
which  any  county  or  any  state  or  county  officer,  board  or  com- 
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mission  is  a  party  defendant,  the  plaintiff  may  show  an  unbroken , 
I  chain    of  title  or  conveyance  of  the  land  to  himself  for  thirty 
I   years    next  precedln^r  the  commencement  of  the  action,  or  if  an 
I    action    for  trespass,  next  preceding  the  commission  of  the  tres- 
I    pass  or  injury,  and  such  proof  shall  be  presumptive  evidem*e  of 
'    oirnership   at   the  times   respectively,   of  the   commencement   of. 
such   action  or  commission  of  such  trespass  or  injury,  hut  such 
presumption    maj    be    rebutted    by    the    defendant    by    showing 
ownership  of  snid  lands  at  the  times  respectively,  of  the  com- 
mencement of  said  action  or  the  commission  of  snid  trewpnss  or  ■ 
injury,  in  some  person  other  than  the  plaintiff. 

L.    1898,    cb.   32;    L.    1906,   cU.   500.    Jn  eflftH-t  S«pt.    1,    lOOfl. 

I   Oei.   rAm*d,   1909.]     Sarroffates   to   searcb   flies,   and  to 
eerti#y^y    etc. 

A  surrogate  must,  upon  request,  and  upon  payment  of,  or  . 
offer  to  pay.  the  fees  allowed  by  law,  or,  if  no  fees  are  expressly 
allowed  by  law,  fees  at  the  rate  allowe<l  to  a  county  clerk  for  a 
similar  service,  diligently  search  the  files,  papers,  records,  and 
doeicets  in  his  office;  and 'either  make  one  <»r  more  transcripts 
therefrom,  and  certify  to  the  correctness  thereof,  unci  to  the 
•earch,  or  certify  that  a  document  or  paper,  of  which  the  custody 
legally   belongs  to  him,  cannot  be  found. 

L.  1847,  ch.  470,  8  40  (4  Rdm.  5S8),  am'd.  See  ante.  (  921.  Am'd  by 
L.  190Q.  ch8.  65  and  240.  |  KA.  Also  partly  rfiH-nliMl  by  L.  1009,  cIik.  10, 
85,  88  ami  61.  See  ConKolidated  I^wh,  t\U.,  County  Law.  f  101,  Judiciary 
Lav,  f  265,  Fenal  Law,  f  1874.  Public  Offlcerf:  I^w.  9  60.  See  note  SO  of 
Dotca  of  Board   of  Statutory  CuuHolidatlon   at  end  of  code. 

■ 

i  9ei«,    [Added,    1909«]     Determlntiiff    a^e    of    diild. 

Whenever  in  any  proceeding  or  trial  it  becomes  necessary  to 
determine  the  age  of  a  child^  such  child  may  be  produced  and 
exhibited  to  enable  the  niiigistrntc,  court  or  jury  to  determine 
its  age  by  a  per8(mal  inspection;  and  such  court  or  innpistrate 
may  direct  an  examination  by  one  or  more  physicians,  whose 
opinion  shall  also  be  comiH'tent  evidence  ui)on  the  (]  nest  ion  of 
such  age. 

•Added  by  L.   1909,  ch.  65.    Derivation  —  L.   1SS2.  ch.   340.   %  1.    St-e  note 
8  of  notes  of  Board  of  Statutory  ConKolldatlon  at  vnd  (»f  cfKh". 

f  901a.  [Added,  1999.1  Proof  off  written  Instrameiits 
wkere    tMere    are    svbsoriblnir    w^ltneases. 


Except  in  the  case  of  written  in.stmm(»nts  to  tlip  validity  of 
which  a  subscribing  witne.«<5<.  or  subscribing  witnesses,  is.  or  are 
necessmry,  whenever,  upon  the  trial  of  any  action,  or  upon  the 
hearing  of  any  judicial  proceeding,  a  written  instrument  is 
offered  in  evidence,  to  which  there  is  a  subseribinp  witi:ess,  it 
shall  not  be  necessary  to  call  such  subscribing  witness,  but  such 
instrument  may  be  proved  in  the  same  manner  ns  it  might  be 
proved  if  there  were  no  subscribing  witness  thereto. 

Added    by    L.    1909.    ch.    63.    Derivation  —  L.     lss.^,    rh.     lO.'.,    |    1.    S<»e 
note  •  of  notes  of  Board  of  Statutory  Consolidation  ut  end  of  nKle. 

I  961  e«  (Adde4|  1909.]  Prooff  of  parnients  by  a  mnnlc- 
Ipfti    corporation    or    oiRcer    thereof. 

In  any  action  or  proceeding  no^  pcnrling  or  hereafter  to  be 
brought  In  any  of  the  court;?  of  this  stnte.  the  ]):iynient  of  anv 
sum  of  mone.v  by  a  municipal  con)oratif)n,  or  an  officer  thereof, 
may  be  proved  by  a  receipt  puri*orting  upon  it.s  face  to  be  given 
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therefor,  and  to  eutitle  such  receipt  to  be  read  in  evidence*  no 
further  or  other  proof  shall  be  uecessary  than  that  it  is  pro- 
duced from  the  fileH  of  the  office  of  the  chief  financial  officer  of 
such  municipal  corporation,  or  from  the  files  of  the  office  of  the 
person  or  department  charged  with  the  duty  of  malcing  the  pay- 
ment. Every  such  receipt  so  read  in  evidence  shall  be  pre- 
sumptive proof  of  the  fact  of  the  payment  to  the  person  by  or 
in  whose  oehalf  it  purports  to  be  signed  of  the  sum  of  money 
and  for  the  purpose  therein  expressed.  But  no  such  receipt  shall 
be  entitled  to  be  read  in  evidence  by  virtue  of  the  provisions  of 
this  section,  unless  it  was  given  at  least  six  years  before  the 
commencement  of  the  action  or  proceeding  in  which  it  shall  bo 
offered  as  evidence.  And  the  date  or  time  appearing  upon  its 
face  shall  be  presumptive  proof  that  it  was  given  at  such  date  or 
time.  Nothing  in  tnis  section  contained  snail  be  held  to  pre- 
vent any  party  to  such  an  action  or  proceeding  from  proviuK 
affirmatively  that  the  payment  ho  appearing  to  have  been  made 
has  not  in  fact  been  made. 

Addod  by  L.  1909,  eh.  65.  Dor!  vat  Ion  —  L,  1884.  ch,  376,  ||  1,  2.  See 
note   10  of  notPB  of  Board  of  Statutory  Constolldatlon   at  end   of  code. 

9 

f  061d.  TAdded,  lOOO.l  Proof  off  Instrnment  hy  aub- 
mlttins    difipnted    and    frenulne    hantl'vrrftiiigr* 

Comparison  of  a  disputed  writing  with  any  writing  proved  to 
the  satisfaction  of  the  court  to  be  the  genuine  handwriting  of 
any  person,  claimed  on  the  trial  to  have  made  or  executed  the 
disputed  instrument,  or  writing  shall  be  permitted  and  submitted 
to  the  court  and  jury  in  like  manner. 

Added  by  L,  1909.  oh.  O.'i.  Derivation  —  L.  1880,  ch.  36.  f  1,  as  am'd  by 
L.  1888.  oh.  RW.  II.  Roe  note  11  of  not«»s  of  Board  of  Statutory  Oonflotlda- 
tion  at  end  of  oode. 

I  OAle.  r Added,  1fK>9.1  Prooff  of  lost  execntlon  or  writ 
under  ^vlilcli    Hlterlfr*M   sale   off  real    property  yfwmm  made. 

Whenever,  upon  the  trial  of  an  action  it  shall  appear  that  at 
least  twenty  years  theretofore  real  property  has  been  sold  by  a 
sheriff  for  enforcement  of  the  valid  lien  thereon  of  a  duly 
docketed  judgment,  and  that  a  certificate  of  the  sale  has  been 
duly  made  by  the  sheriff  and  filed,  and  that  a  conveyance  in" 
completion  of  the  purchase  has  been  executed  and  recorded,  but 
that  the  execution  or  writ  by  virtue  of  which  the  sale  has  so 
been  made  can  not  be  found  in  the  office  of  the  clerk  with  whom 
the  same  should  have  been  filed,  then  and  in  such  ca.se  the 
recital  of  or  reference  to  such  execution  or  writ  contained  in  the 
said  certifi<'ate,  or  in  the  said  conveyance,  or  in  the  record 
there(»f  shall  be  prima  facio  evidence  of  the  said  execution  or 
writ,  and  of  the  issue  of  the  same  as  against  any  party  whose 
claim  of  title  is  not  shown  to  have  been  accompanied  or  sup- 
ported by  peaceable  possession  of  the  premises  in  controversy 
U}T  at  least  three  years  immediately  preceding  the  commence^ 
ment  of  the  action. 

Addwl  by  L.  1909.  oh.  0.1.  Dorlvatlon  —  T..  1800.  oh.  158.  |  1.  See  note 
12  of  notos*  of   Board  of  Statutory   TonHolldatlon   at  end  of  code. 

I  ftAlff.    TAdded,    1009.1      Evidence   of   weatber  conditions. 

Any  record  of  the  observations  in  regard  to  the  conditions  of 
the  weather,  or  in  regard  to  the  amount  and  conditions  of  the 
precipitation,  taken  under  the  direction  of  the  New  York  state 
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weather  bureau,  or  any  copy  thereof,  when  certified  in  the  form 
of  and  pursnant  to  law  by  the  officer  in  charge  thereof  at  the 
place  where  snch  record  is  duly  tiled,  that  the  same  is  a  true 
copy  of  such  record,  may  be  read  in  evidence  in  any  court  of 
this  state,  and  shall  be  prima  facie  eyidence  of  the  facts  and 
circumstances  therejn  stated. 

Added  by  U  1909,  cb.  65.  DerlTation  —  L.  1807,  cb.  622,  f  1.  See  note 
13  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

f  002.   Savingr    elauae. 

Nothinic  in  title  fourth  of  this  chapter  prevents  the  proof  of  a 
fact,  act,  record,  proceeding,  document,  or  other  paper  or  writing, 
according  to  the  rules  of  the  common  law,  or  by  any  other  com- 
petent proof. 

2  R.  S.  397,  iMrt  of  f  28  (2  Edm.  413).  and  U  1846,  ch.  240,  i  2 
(4  Edm.  642). 
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CHAPTER  3L 
Trials ;  Including  Jurors  and  Juries. 

Tim    L-TriAli  fleaenlly;  Imclm<lBr  IzeeptiOBi  aad  Sotloa  t^t  m  H»« 
Trial. 

TITLI  U.-Tri.  If  wlthoat  m  inrj. 

TTTLI  IIL—TilAi  Juron«  Exc«pt  1b  NswTort  msd  Klifi  CovatlM  |  Htd*  •# 
8»le€tlBff  Tkem,  aad  of  PnMirlBf  Their  AtUadABM. 

mtM  IT.-Triftl  Jvron  !■  Newkork  and  Klkffi  Govatleai  Mode  •t  BelMMa^ 
Them,  and  of  PvocvriBg  Their  ItteadAsee. 

TITUB   T.^Trtar^7  imrx* 

TITUB  TI^— MlMelUaeoviPrOTiiioiiti  IselvdtnrThoMlelAllBff  to  BHhraewj* 
Mid  Other  Aett  of  Mlecondvet* 

TITIiB  I. 

Trials  generally ;  including  exceptions  and  motion  for  a  new 

triaL 

Attlcle  1.  iMueo,  and  the  mode  of  trUl  thereof. 
2.  The   place  of   trial. 
••  3xceptloiM,  case,  aod  motion  for  a  new  trial. 

ARTICLB    FIRST. 

Ittue8,  and  tJ^e  mode  of  trial  thereqf. 

Sec.  963.  iMuee  doflned;  different  kinds  of  ieraea. 

964.  When  iaauea  of  law  arise;   when  Isauea  of  fact  arlie. 

965.  IsHiies  to  bo  Judicially  examined  by  a  trial. 

966.  Order  of   trial,   where  isauea  of   law  and  of  fact  arise  In  the  same 

action. 

967.  But  court  may  direct  the  order,   etc.,  of  disposition  of  the  lasnee. 
908.  What  iBMues  uf  fact  are  triable  by  a  Jury. 

960.  What   Issues   arc   triable   by   the   court. 

970.  Order  for  trlnl  tiy  Jury,  of  upeclflc  questions  of  fact,  when  (»f  right. 

971.  Id.;   when  dlscri'tlonary. 

972.  Trial  of  th«>  remaludcr  of  the  issues. 

973.  Separate   trial   of  one  or  more  issnee. 

974.  (.'uunterdnlm  to  be  deemed  an  action,  within  the  foregoing  sections. 

975.  Immaterial  Is-Hues  need  not   be  tried. 

976.  What  isauea  to  be  tried  before  one  Jndge;  regulation  of  trial  in  the 

supreme  court. 

977.  Notice  of  trial  and  note  of  issne.    Calendar  to  be  .prepared. 

978.  Issues  how   arranged.    Order  of  disposition  at  a  jury  term. 

979.  Id. :   when  a  Jury  does  not  attend. 

980.  Either  party  may  brlnjc  issue  to  trial.  , 

981.  What  pap<»rs  to  be  furnished  on  trial,  and  by  whom.     • 

S  DOS.   Inimes   defined;  dlfTerent  Icindn   of  lasues. 

The  issiie.s,  treated  of  in  this  chapter,  are  those  only  which  are 
presented  hy  the  pleadiujrs.  An  is.mie  arises  where  a  fact,  or  a 
conclusion  of  law.  is  maintained  by  one  party,  and  controverted 
by  tlie  other.    Issues  are  of  two  kinds: 

1.  Of  law;  and 

2.  Of  fact. 

Co.  Proc,  i  248,  am*d 
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S   MM.    "Wk^a  toaves  of  to^r  arise  i  ^rliea  iMives  of  fae( 

An  iseae  of  law  ariseB  only  upon  a  demnrrer.  An  iMiie  of  fact 
arises,  in  either  of  the  following  cases: 

1.  Lrpon  a  denial,  contained  in  the  answer,  of  a  material  a|le- 
satfon  of  the  complaint;  dr  upon  an  allegation,  contained  in  the 
answer,  that  the  defendant  has  not  sufficient  knowledge  or  Infor- 
matu>Q  to  form  a  belief,  with  respect  to  a  material  allegation  of 
the  complaint. 

2.  Upon  a  similar  denial  or  allegation,  contained  in  the  reply, 
with  respect  to  a  material  allegation  of  the  answer. 

8.  Upon  a  material  allegation  of  new  matter,  contained  in  the 
answer,  not  requiring  a  reply;  unless  an  issue  of  law  is  joined 
thereupon. 

4.  Upon  a  material  allegation  of  new  matter,  contained  in  the 
reply;  unless  an  issue  of  law  is  joined  thereupon. 

BttbBUtiitft  for  Go.  Proe.,  |f  248  aod  2S0. 

i  e«S.  [Am'd,  1879.]  Isaues  to  be  Jwdieiallr  examlaed 
hy  m   trlmU 

An  issue,  either  of  law  or  of  fact,  must  be  tried  as  prescribesd 
in  this  chapter,  unless  it  is  disposed  of  as  prescribed  m  chapteir 
sixth  of  this  act.  (  ' 

Sobstltute  for  Co.  Proc.,  |  252.     See  §9  537,  547.  ^' 

i  9€e.  CAm'dy  1877.]  Order  of  trial,  wbere  Issues  of  law 
aad  of  fact  arise  ia  tke  same  aetioa. 

Where  an  issue  of  law  and  an  issue  of  fact  arise  in  one  action, 
the  issue  of  law  must  be  first  disposed  of,  except  as  otherwise  pre- 
scribed in  the  next  section. 

Sobstltate  for  Go.  Proc.,  |  251. 

i  967.  [Aja'd»  1877.]  Bat  court  may  direcst  the  order, 
etc.,  of  disposition  of  tbe  issues. 

A  separate  trial,  between  the  plaintiff  and  one  or  more  de- 
fendants, of  some  or  all  of  the  issues  of  fact,  or  one  trial  of  some 
or  all  of  the  issues  of  law.  or  a  change  in  the  order  of  disposi- 
tion of  the  issues,  may  be  directed  by  the  court,  in  its  discretion. 
Such  a  direction  may  be  given,  in  an  order,  made  upon  notice:  or. 
except  where  an  application  for  such  an  order  hns  been  denied,  it 
may  be  given,  by  the  judge  holding  the  term,  where  those  issues 
are  reffuUurly  upon  the  calendar  for  trial,  either  with  or  without 
the  entry  of  an  order. 

IndBdes  part  of  Go.  Proc.,  S  251,  and  part  of  f  258. 

{  0«8.  [AmM,  1877.]  TVhat  Issuea  of  foot  are  triable  by 
a  Jury. 

In  each  of  the  following  actions,  an  issue  of  fact  must  be  tried 
by  a  juiT  unleBs  a  jury  trial  is  waived,  or  a  reference  is  directed: 

1.  An  action  in  which  the  complaint  demands  judgment  tor  a 
sum  of  money  only.  ,  ^  ^      ^ 

2.  An  action  of  ejectment;  for  dower;  for  waste;  for  a  nuisance; 
or  to  recover  a  chattel. 

SalMtltato  for  Co.  Proc.,  §  253. 

I  IMd.    "Wbat  issues  are  triable  by  tbe  court. 

An  issue  of  law,  in  any  action,  and  an  issue  of  fact,  in  an  action 
not  specified  ia  the  last  section,  or  wherein  provision  for  a  trwl 
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by  a  jury  is  not  expressly  made  by  law,  must  be  tried  by  the 
court,  unless  a  reference  or  a  jury  trial  is  directed. 
Ck).   Proc.,  portions  of  fi  253  and  264.    See  Rale  40. 

i  070.  [Ain*d.  1802.1  Order  for  trial  by  Jury,  of  spe^ifle 
questions  of  fact,  ivben  of  rlarbt. 

AVhere  a  party  is  entitled  by  tbe  constitution,  or  by  express 
provision  of  law,  to  a  trial  by  jury,  of  one  or  more  issues  of 
fact,  in  an  actiou  not  specified  in  section  nine  hundred  and  sixty- 
eight  of  this  act,  \xe  may  apply,  upon  notice,  to  the  court  for  an. 
order,  direcrtin^  '>ill  the  questions  arising  upon  those  issues,  to  be 
distinctly  and  plainly  stated  for  trial  accordingly.  Upon  the 
hearing  of  the  application,  the  court  must  cause  the  issues,  to 
the  trial  of  which  by  a  jury  the  party  is  entitled,  to  be  distinctly 
and  plainly  stated.  The  subsequent  proceedings  are  the  same« 
as  where  questions  arising  ui>on  the  issues,  are  stated  for  trial 
by  a  jury,  m  a  case  where  neither  party  can,  as  of  right,  require 
such  a  trial;  except  that  the  finding  of  the  jnry  upon  such  ques- 
tions so  stated,  is  conclusive  in  the  action  unless  the  verdict  is 
set  aside,  or  a  new  trial  is  granted. 

L.   1892.   ch.    188.    Sec  Rale  81. 

f   071.    [Am'd,   1877.1      Id.|   wben    dlneretlonary. 

In  an  action,  where  a  party  is  not  entitled,  as  of  right,  to  a 
trial  by  a  jury,  the  court  may.  in  its  discretion,  upon  the  appli- 
cation of  either  party,  or  without  api)Iication,  direct  that  one 
or  more  questions  of  fact,  arising  upon  the  issues,  be  tried  by  a 
jury,  and  may  cause  those  questions  to  be  distinctly  and  plainly 
stated  for  trial  accordingly. 

I  »T2.  rAm*d,  1877.1  Trial  of  the  remainder  of  the 
iBsaes. 

If  the  questions,  directed  to  be  tried  by  a  jury,  as  prescribed  in 
the  Inst  two  sections,  do  not  cnibraee  all  the  issues  of  fact  in  the 
action,  the  remaining  issues  of  fact  must  be  tried  by  the  court,  or 
by  a  referee. 

SubHtltute   for  part  of  Co.   Proc.,    <   254. 

I  073.  r Added,  1007.1  Separate  trial  of  one  or  aioi^ 
iBBues. 

The  court  in  its  discretion  may  order  one  or  more  iwnes  to  be 
separately  tried  prior  to  any  trial  of  the  other  issues  in  the  case. 

L.    1007,    ch.   526.     In   effect   Sept.    1,    lOOT. 

I  074.  [Ani*d,  1877.1  Counterclaim  to  be  dee«ie#  aa 
action,  iirltbln   the   foreiirolnir  seetlonii. 

Where  the  defendant  interposes  a  counterclaim,  and  thereupon 
demands  an  affirmative  judgment  against  the  plaintiff,  the  mode 
of  trial  of  an  is.mie  of  fact,  arising  thereupon,  is  the  same,  as  if 
it  arose  in  an  action,  hronght  by  the  defendant,  against  the  plain- 
tiff, for  the  cause  of  action  stated  in  the  counterclaim,  and  de- 
manding the  same  judgment. 
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i  97S.  ImniAteriJil   ImmMmm  me^d  not  be  tried. 

An  issue,  the  dispositioD  of  which  is  not  neceHsary  to  enable 
the  coart  to  render  the  appropriate  jud^pment,  is  not  required  to 
be  tried. 

i  976.  [Am'd,  1895,  1900,  1909.]  l^Vhat  lanuea  to  be  tried 
before  ome  Judvei  rearvlatlon  of  trial  In  tbe  sapreme 
eonrt. 

An  issue  of  laWj  or  an  issue  of  fact,  triable  by  a  jury  or  by  the 
court,  must  be  tried  at  a  term  held  by  one  judge  only.  In  tbe 
supreme  court,  an  issue  of  fact  triable  by  jury  must  be  tried  at 
a  trial  term  thereof,  and  an  issue  of  fact  triable  by  the  court 
mmj  be  tried  at  a  trial  term  or  a  special  term  of  the  supreme 
court  as  prescribed  in  the  general  rules  of  practice.  An  issue  of 
law  may  l>e  brought  on  and  tried  at  any  term  of  court  as  a  con- 
tested motion. 

AmTd  bj  L-  1805,  cb.  046;  L.  1000,  cb.  660;  L.  1000,  ch.  «•.  In 
jSea  Sex»t.    1.    1000. 

i  97T.  [Am'd,  1877,  1882,  1896,  1898.  1899,  1903,  1904,  1907, 
1909,  1911,  1012.]  BTotice  of  trial  and  note  of  iMne;  ealen* 
dar  to  be  prepared. 

At  any  time  after  the  joinder  of  issue,  and  at  least  fourteen 
days  before  the  commencement  of  the  term,  cither  party  may 
»rre  a  notice  of  trial.  The  party  serving  the  notice  must  file 
with  the  clerk  a  note  of  issue,  stating  the  title  of  the  action,  the 
Djunes  of  the  attorneys,  the  time  when  tt\e  last  pleading,  was 
serred,  the  nature  of  the  issue,' whether  of  fact  or  of  law;  and,  if 
an  ifi?>ue  of  fact,  whether  it  is  triable  by  jury,  or  by  the  court, 
without  a  jury,  and  the  particular  nature  of  the  same  and  the 
iibjprt  of  the  action.  Tft^  note  of  issue  must  be  filed  at  least 
twelre  days  before  the  commencement  of  the  term.  The  clerk 
mn«t  thereupon  ehter  the  cause  ^ipon  the  calendar  according  to 
the  date  of  issue.  The  clerk  must  prepare  the  calendar  and  have 
the  ne<*eaf«ary  copies  ready  for  distribution  at  least  five  days  before 
tfce  commencement  of  the  term.  In  the  counties  of  New  York, 
KingH,  Queens,  Nassau,  Richmond,  Albany,  Erie,  Ninjrara,  Mon- 
roe, Onondaga,  Schencvtady  and  Westchester,  where  a  party  has 
•erred  a  notice  of  trial,  and  filed  a  note  of  issue,  for  a  term  at 
which  tbe  case  is  not  tried,  it  is  not  necessary  for  him  to  serve  a 
WW  notice  of  trial,  or  file  a  new  note  of  issue,  for  a  sut  (-ceding 
t4*rm;  and  the  action  must  remain  on  the  calendar  until  it  is 
disposed  of. 

Co.  Proc.,  part  of  S  256.  as  am'd  by  L.  187C,  ch.  4^1.  5  ft:  U  ISOO.  ch.  5«W; 
L.  l^?i*<.  ch.  70:  L.  1890.  ch.  18:  L.  iur«,  «h.  51;  L.  1904,  ch.  474;  L.  1!M»7. 
th.  211.  Am'd  by  I*  inr«.  ch.  65:  L.  1»11.  ch.  218;  L..  li»ll».  .  h.  SMi,  In  effpit 
9rpc  1.  1912.  S«e  al?o  Consolidated  Lrwk,  tit.  Judiciary  Law.  S  83.  See 
sote  SI   of  notas  of   Board  of  Statutory  Consolidation  at  end  of  code. 

f  OTS.    [Aiu'd,     1877.1      Inaues    bow^    arraniredl.       Order    of 
Alflpoaltloii   At   a  Jury  term. 

Tbe  issues  on  the  calendar  must  be  arranged  by  the  clerk  in 
the  following:  order: 
1.  IsHuea  of  fact. 
2-  l9«snes  of  law.  ^ 

VITiere  a  jury  is  in  attendance,  the  issues  must  he  disposed  of 
ia  the  same  order;  unless,  for  the  convenience  of  parties,  or  the 
disnafefa  of  business,  the  judi^e  holding  the  term  otherwise  directs. 
8«bstltat«  for  Ca.  Proc.,  f  257;  am'tn. 
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S  070.  Id.;  when  a  Jury  do«s  mot  attemd. 

When?  a  jury  i«  not  in  attendance,  issues  of  law  have  a  prefer- 
ence OTer  issues  of  fact;  unless  the  judge  holding  the  term  other- 
wise directs. 

S«e  coDcludlug  sentence  Co.  Proc.,  f  255. 

I  080.  [Am'd,  1877.]  Either  party  mar  brln^  iMoe  to 
tHal. 

Either  party,  who  has  served  the  notice,  may  bring  the  issue  to 
trial;  and,  in  the  absence  of  the  adverse  party,  Unless  the  judge 
holding  the  tcmi,  for  good  cause,  otherwise  directs,  may  proceed 
with  the  cause,  and  take  a  dismissal  of  the  complaint,  or  a  ver- 
dict, decision,  or  judgment,  as  the  case  requires.  An  inquest,  for 
want  of  an  affidavit  of  merits,  cannot  be  taken  where  the  answer 
is  verified. 

Co.   Proc.,   S  258,   am'd;  L.    1870,  ch.  431,   |   10.    Soe  Rule  28. 

{  (181.  ^W^hat  papers  to  be  farnished  on  trials  and  by 
vrhom. 

Where  the  issue  is  brought  to  trial  by  the  plaintiff,  he  must 
furnish  the  court  with  copies  of  the  summons  and  pleadings,  and 
of  the  offer,  if  any  has  been  made.  Where  the  issue  ia  brought 
to  trial  by  the  defendant,  and  the  plaintiff  does  not  furnish  those 
papers,  they  must  be  furnished  by  the  defendant. 

Oe.  Proc.,   I  259.   am'd.    See  Rule  10. 
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The  plade  of  trioU, 

Bee.  862.  Certain  actions  to  l>e  tried,  where  the  subject  thereof  la  aitoated. 
OSS.  Other  actlona,  where  the  cause  thereof  arose. 
OM.  Other  actlona,  according  to  the  residence  of  the  parties. 

966.  Place  of  trial,  if  proper  coanty  not  deairaated. 

866.  Defendant  may  demand  change;   proceedings  thereupon. 

967.  When  court  may  change  the  place  of  trial. 
868.  Affect  of  cfaanglAg  the  place  of  trial. 
969.  Effect  of  order  changing  place  of  trial. 
wO.  Issues  of  law,  where  triable. 

991.  This  article  applicable  only  to  the  supreme  court. 

9  082.    Certain  aottonm  to   be   trled»  ^wlieve   tbe   aubjeet 
thereof  la  altvAted. 

Sach  of  the  following  actions  mnst  be'  tried  in  the  county, 
in  which  the  subject  of  the  action,  or  some  part  thereof,  is  sitn- 
ated:  an  action  of  ejectment;  for  the  partition  of  real  property; 
for  dower;  to  foreclose  a  mortgage  upon  reai  property,  or  upon  a 
chattel  real;  to  compel  the  determination  of  a  claim  to  real  j)rop< 
erty;  for  waste;  for  a  nuisance;  or  to  procure  a  judgment,  direct- 
ing a  conyeyance  of  real  property;  and  every  other  action  \o  re- 
cover, or  to  procure  a  judgment,  establishing,  determining,  defin- 
ing, forfeiting,  annulling,  or  otherwise  affecting,  an  estate,  right, 
title,  lien,  or  other  interest,  in  real  property,  or  a  chattel  real, 
Bnt  where  all  the  ueal  property,  to  which  the  action  relates,  is 
situated  without  the  State,  the  action  must  be  tried,  as  prescribed 
In  section  964  of  this  act. 

Sabstltnte  for  part  of  Co.  Proc.,  f  U3. 

I    968.     [Am'd,    1877.]      Otker    aetiona,    wbere   tbe    cauae 
tMereot  aroae. 

An  action;  for  either  of  the  following  causes,  must  be  tried  in 
the  Goanty,  where  the  cause  6f  action,  or  some  part  thereof,  arose: 

1.  To  recover  a  penalty  or  forfeiture,  imposed  by  statute,  ex* 

Spt  that,  where  the  offence,  for  which  it  is  imposed,  was  com- 
tted  on  a  lalie»  river,  or  other  stream  of  water,  situated  in  tWQ 
or  more  counties,  the  action  may  be  tried  in  any  county,  border- 
hkg  on  the  lake,  river,  or  stream,  and  opposite  to  the  place  where 
the  offence  was  committed.  But  in  an  action  where  the  people  of 
the  State  are  a  party  to  recover  a  penalty  for  trespass  upon  the 
landa  of  the  Forest  Preserve,  the  action  may  be  tried  in  a 
county  adjoining  the  county  where  the  cause  of  action  arose. 
lisat  sentence   la  effect  Sept.    1.    1$90,   L.   1890,   ch.    170. 

2.  Against  a  public  officer,  or  a  person  specially  appointed  to 
execute  his  duties,  for  an  act  done,  in  virtue  of  his  office,  or  for 
an  omission  to  perform  a  duty,  incident  to  his  office;  or  against  a 
person,  who,  by  the  command  or  in  the  aid  of  a  public  officer,  has 
done  any  thing  tqaching  hia  duties. 

3.  To  recover  a  chattel  distrained,  or  damages  for  distraining 
a  chattel. 

f  964.    Otber  aetlema,  accordlns  to  tbe  residence  of  tbe 


An  action,  not  specified  In  the  last  two  sections,  must  be  tried 
in  the  county,  in  which  one  of  the  parties  resided,  at  the  com- 
mencement tnereof.  If  neither  of  the  parties  thou  resided  in  the 
State,  ft  may  be  tried  In  any  county,  which  tbe  plaintiff  desig- 
nates, Jfor  that  purpose,  in  the  title  of  the  complaint, 
Oo.  Pfoc..  f  126.  ^j 
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I  MS.    Plm«e  €»C  'trial»  if  proper  coumty  act  de»ivii«ted. 

If  the  coanty,  designated  in  the  complaint,  as  the  place  of  trial, 
is  not  the  proper  county,  the  action  may  notwithstanding  be  tried 
therein;  unless  the  place  of  trial  is  changed  to  the  proper  county, 
upon  the  demand  of  the  defendant,  followed  by  the  consent  of  the 
plalntifif,  or  the  order  of  the  court. 

Substitute  for  Go.  Proc.,  part  of  i  126. 


I    986.      Defendant    nuiy  demand  ekanvey     proeeedti 
thereupon. 

Where  the  defendant  demands  that  the  action  be  tried  in  the 
proper  county,  his  attorney  must  serve  upon  the  plaintifiTs  attor- 
ney, with  the  answer,  or  before  service  of  the  answer,  a  written 
demand  accordingly.  The  demand  must  specify  the  county, 
where  the  defendant  requires  the  action  to  be  tried.  If  the  plain- 
tiff's attorney  does  not  serve  his  written  consent  to  the  change,  as 
Sroposed  by  the  defendant,  within  five  days  after  service  of  the 
emand,  the  defendant's  attorney  may,  within  ten  days  there- 
after, serve  notice  of  a  motion  to  change  the  place  of  trial. 
IC'Sm  Bui*  48. 

S  987.   "When  eonrt  n&ny  cbanffe  the  place  of  trial. 

The  court  may,  by  order,  change  the  place  of  trial,  in  either  of 
the  following  cases: 

1.  Where  the  county,  designated  for  that  purpose  in  the  com- 
plaint, is  not  the  proper  county. 

2.  Where  there  is  reason  to  believe,  that  an  impartial  trial  can- 
not be  had  in  the  proper  county. 

3.  Where  the  convenience  of  witnesses,  and  the  ends  of  jus- 
tice, will  be  promoted  by  the  change. 

Go.   Proc.,  part  of  f  126. 

§  888.  [Ank'd,  1877.]  Bffeet  0£  ohanstnv  tbe  place  of 
trial. 

Where  the  place  of  trial  is  changed  to  another  county,  the 
subsequent  proceedings  shall  be  had  in  the  county  to  which  the 
change  is  made,  the  same  as  if  it  had  been  designated  in  the 
complaint,  as  the  place  of  trial;  except  as  otherwise  directed 
by  the  court,  or  provided  by  the  written  consent  of  the  parties, 
filed  with  the  clerk.  And  the  clerk  of  the  county,  from  which  it 
IS  changed,  must  forthwith  deliver  to  the  clerk  of  the  county, 
to  which  it  is  changed,  all  papers  filed  in  the  action,  and  certified 
copies  of  all  minutes  and  entries  relating  thereto,  which  muRt 
be  filed,  entered,  or  recorded,  as  the  case  requires,  in  the  office 
of  the  last  named  clerk. 

Id.,  f  126,  last  sentence.  am*d.   Bee  Rule  2. 

S  988.  [Am'd,  1877.]  BlTeet  of  order  chansingr  place  of 
trial. 

An  order  to  change  the  place  of  trial  takes  effect,  upon  the 
entry  thereof,  in  the  office  of  the  clerk  of  the  county,  from  which 
the  place  of  trial  is  changed.  But  for  the  purposes  of  the  place 
of  hearing  a  motion  to  set  it  aside,  or  an  appeal  therefrom,  the 
place  of  trial  is  deemed  unchanged. 

S  090.     [Ain*d,  1878.1      lasneii  of  law,  wbere  triable^ 

An  issue  of  law  may  be  tried  in  any  county  withintlie  Judicial 
district  embracing  the  county  wherein  the  action  is  triaole;  but 
after  the  trial,  the  decision  and  all  other  papers  relating  to  the 

242 


k 


c  10,  1. 1,  a.  2  PLACE  OF  TRIAL.  $  991 

trial  must  be  filed,  and  the  jadgment  rendered  miut  be  entered, 
in  the  last  named  connty. 

f    901.     Tlil«    artidtf    applicable    omly    to    the    avpreafte 
eowt. 

This  article  is  applicable  to  an  action  in  the  supreme  court 
onlj- 

048 
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ARTICIiB   THIRD. 

Exceptions,  ccwe,  and  motions  for  a  new  trvU. 

8m,    JBtt.    Whai  rulings  may  be  excepted  to. 

998.    DeciHlonof  tUHcourtorroferoe.  .  ,   w_ 

894.  When  and  how  exceptions  mny  be  taken,  after  doM  of  trial  wf 

court  or  leferee. 
996.  Id.,  during  the  trial,   or  upon  trial  by  Jury. 

996.  Ruling  excepted   to;   how  rerlewed.  • 

997.  Case,   when  necessary;   how  made  and  settled. 

998.  When  appeal,   etc.,  may  be  heard  without  a  case. 

909.  Motion    for   new    trial    upon  Judge's   minutes;    appeal   irsm   eracr 
thereupon.  ^         ^_.  ,     ..     _.    ■. 

1000.  When   and    how  exceptions,    taken   apon   a   Jury   trial,    beftra    fxj 

the   appellate  dlvtelon.  ._       ^_.  ,  w 

1001.  Motion  for  new  trial  by  the  appellate  dlTlsion,  when  trial  was  by 

court  or  referee.  ^        ^         ^  ,    *  » 

1002.  When    motion    for   new   trial    to   be   made    at   special  term.    «•- 

strlctlons  thereupon.  .  ,       ^  .*  ^.        ,.     , 

1003.  Application  of  this  article  to  trials  of  specUlc  questions  by  Juiy, 

special   provlBlons  applicable  thereto.     .  .^  _^         -_ 

1004.  Motion    for    new   bearing,    after   trial   Of  tpeelflc    qvesttens  by   « 

referee. 

1005.  Final    Judgment,    etc..    not    stayed,   by    moUon   for   a   new   trial. 

Motion  may  be  heard  afterwards. 

1006.  When  exception  not  to  prejudice  motion  for  new  trial. 

1007.  Notes  of  Ktenograpber  may  be  treated  as  minutes  of  tM 


S  092.  IV  hat  rulinvB  vkmr  be  exeepteA  tm* 

An  exception  may  be  taken  to  the  ruling  of  the  court  or  of 
a  referee,  upuii  a  question  of  law,  arising  uppn  the  trial  of  an 
issue  of  fact.  Except  as  prescribed  in  section  1180  of  this  act, 
nn  exception  cannot  be  taken  to  a  ruling,  upon  a  question  of 
fact.  Tor  the  purposes  of  this  article,  a  trial  by  a  jury  is 
regarded  as  continuing,  until  the  verdict  is  rendered. 

§  003.  [Added,  1003.]    Declvlon  of  the  court  or  referee. 

Upon  the  trial  of  an  issue  of  fact  by  a  referee  or  by  a  court 
without  a  jury^  a  finding  of  fact  without  any  evidence  tending 
to  su.stnin  it,  is  a  ruling  upon  a  question  of  law  within  the 
meanhij?  of  the  last  section.  The  appellate  division  of  the  su- 
preme court  shall,  on  appeal  from  a  judgment  entered  on  the 
report  of  a  referee,  or  the  decision  of  a  court  on  such  trial, 
review  all  questions  of  fact  and  of  law,  and  may  either  modify 
or  Rftirm  the  judpnent  or  order  appealed  from,  award  a  new 
trial,  or  grant  to  either  party  the  judgment  which  the  facts 
warrant. 

L.   19M3.  ch.  K>.    .Soe  «  1022. 

S  O04.  AVlien  n.nd  hofv  exceptions  ma-y  be  talcen,  after 
elOMe  of  trial  by   court  or  referee. 

^\  here  an  issue  of  fact  is  tried  by  a  referee,  or  by  the  court, 
without  a  jury,  an  exiti)tion  to  a  ruling,  upon  a  question  of  law, 
made  after  the  cause  is  finally  submitted  must  be  taken,  by 
filing  a  notice  of  the  exception  in  the  clerk's  office,  and  serving 
a  copy  thereof  upon  the  attorney  for  the  adverse  party.  The 
exception  may  be  .so  taken,  at  any  time  before  the  expiration  of 
ten  days  after  s<»rvice,  upon  the  attorney  for  the  exceptant,  of  a 
copy  of  the  decision  of  the  court,  or  report  of  the  referee,  and  a 
writt'^n  notice  of  the  entry  of  judgment  thereupon.  If  the  notice 
of  exception  is  filcnl  before  the  entry  of  final  judgment,  it  must 
be  inserted  in  the  judgment -roll;  if  afterwards,  it  must  be  an- 
nexed to  the  judgment-roll.    In  either  case,  it  constitutes  a  part 
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of  tlie  papers,  upon  which  an  appeal  firom  the  Jadgmeut  mhit  be 
heard. 

Parts  of  Go.  Proe.,  H  268  and  272,  modUed  and  am*d.    See  |  09& 

IflBS.  Id.  I  darinv  tlie  trial,  or  upon  trial  by  Jvrr* 
n  any  other  case,  an  exception  must  be  taken,  at  the  time 
when  the  ruling  is  made,  unless  it  is  taken  to  the  charge  giyen 
to  the  jury;  is  which  case,  it  must  be  taken  before  the  Jury  have 
rendered  their  verdict.  It  must,  at  the  time  when  it  is  taken, 
be  reduced  to  writing  by  the  exceptant,  or  entered  in  the  minutes. 
From  2  B.  S.  422.  9  73,  and  id.,  |  74,  as  modified  by  Co.  Proc,  S  264,  &m*d. 

§  9Se.  Rulinv  excepted  tO|  how  re'riewed. 

A  ruling,  to  which  an  exception  is  taken,  as  prescribed  in  the 
last  four  sections,  can  be  reviewed  only  upon  an  appeal  from  the 
judgment,  rendered  after  the  trial;  except  in  a  case,  where  it  is 
expressly  prescribed  by  law,  that  a  motion  for  a  new  trial  may 
be  made  thereupon. 

f  907.  [Am'dy  1806.]  Caae^  vrhen  necessary  |  hovr  aaade 
amd  settled. 

When  a  party  intends  to  appeal  from  a  judgment,  rendered 
after  the  trial  of  an  issue  of  fact,  or  to  move  for  a  new  trial  of 
such  an  issue,  he  must,  except  as  otherwise  prescribed  by  law, 
make  a  case,  and  procure  the  same  to  be  settled  and  signed,  by 
tibe  judge,  justice  or  the  referee,  by  or  before  whom  the  action 
was  tried,  as  prescribed  in  the  general  rules  of  practice;  or,  in 
a  case  of  the  death  or  disability  of  the  judge,  justice  or  referee, 
in  such  manner  as  the  court  directs.  The  case  must  contain  so 
much  of  the  evidence,  and  other  proceedings  upon  the  trial,  as 
is  material  to  the  questions  to  be  raised  thereby,  and  also  the 
exceptions  taken  by  the  party  making  the  case;  (and  in  a  case 
where  a  special  question  is  submitted  to  the  jury,  or  the  jury 
have  assessed  damages,  such  exceptions  taken  by  any  party  to 
the  action  as  shall  be  necessary  to  determine  whether  there 
should  be  a  new  trial  in  case  the  judgment  should  be  reversed). 
If  it  afterwards  becomes  necessary  to  separate  the  exceptions, 
the  separation  may  be  made,  and  the  exceptions  may  be  stated, 
with  so  much  of  the  evidence  and  other  proceedings,  as  is 
material  to  the  questions  raised  by  them,  in  a  case,  prepared 
and  settled,  as  directed  in  the  general  rules  of  practice;  or  in 
the  absence  of  directions  therein,  by  the  court,  upon  motion. 
It  is  not  necessary  to  state,  in  a  case,  that  a  finding  upon  the 
facts,  or  a  ruling  upon  the  law,  was  made,  where  the  finding 
or  ruling  appears  in  a  referee's  report,  or  in  the  decision  of  the 
court,  upon  a  trial  by  the  court,  without  a  jury. 

Sabatltnted  for  part  of  Go.  Proc.,  SI  264  and  268,  and  of  (  272,  with  amend- 
ment!;  li.  1896.  ch.  M6. 

I  9BB,  "When  appeal,  etc.,  maT  be  keard  vritkoat  a  ease. 

It  is  not  necessary  to  make  a  case,  for  the  purpose  of  moving 
for  a  new  trial,  uiwn  the  minutes  of  the  judge,  who  presided 
at  a  trial  by  a  jury;  or  upon  an  allegation  of  irregularity,  or 
surprise;  or  where  a  party  intends  to  appeal  from  a  judgment 
entered  upon  a  referee's  report,  or  a  decision  of  the  court  upon 
a  trial,  without  a  jury,  and  to  rely  only  upon  exceptions^  taxea 
aa  prescribed  in  section  904  of  this  act. 
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I  9e0.  [Ain'd,  1888.]  Motion  for  new  trial  npon  Jndve'« 
mlnatesi  appeal  from  order  thereupon. 

The  judge,  presiding  at  a  trial  by  a  jury,  may,  in  his  discretion, 
entertain  a  motion,  made  upon  his  minutes,  at  the  same  term,  to 
set  aside  the  verdict  or  a  direction  dismissing  the  complaint  and 
grant  a  new  trial  upon  exceptions;  or  because  the  verdict  is  for 
excessive  or  insufficient  damages,  or  otherwise  contrary  to  the 
evidence,  or  contrary  to  law.  If  an  appeal  is  taken  from  the  or- 
der, made  upou  the  motion,  it  must  be  heard  upon  a  case  pre- 
pared and  settled  in  the  usual  manner. 

Co.  rroc,  part  of  9  204,  am'd.    See  S  1003,  post. 

I  lOOO.  [Am*d,  1895.]  Wlken  and  how  exceptions,  taken 
npon  a  Jury  trial,  heard  by  the  appellate  division. 

L'pon  tbe  application  of  a  party  who  has  taken  one  or  more 
exceptions,  the  judge,  presiding  at  a  trial  by  jury,  may,  in  him 
discretion,  at  any  time  during  the  same  term,  direct  an  order 
to  be  entered,  that  the  exceptions  so  taken  be  heard,  in  the  first 
instance,  by  the  appellate  division  of  the  supreme  court;  and 
that  judgment  be  suspended,  in  the  mean  time.  At  any  time 
before  the  hearing  of  the  exceptions,  the  order  may  be  revoked 
or  modified,  upon  notice,  in  court  or  out  of  court,  by  the  judge 
who  made  it;  or  it  may  be  set  aside  for  irregularity,  by  the 
court,  at  any  term  thereof.  Unless  it  is  so  revoked  or  set  aude, 
the  exceptions  must  be  heard  upon  a  motion  for  a  new  trial, 
which  must  be  decided  by  the  appellate  division.  The  motion  is 
deemed  to  have  been  made,  when  tlie  order  was  granted;  and 
either  party  may  notice  it  for  hearing  at  a  term  of  the  appellate 
division,  upon  the  exceptions. 

L.  1805,  ch.  046. 

S  lOOl.  [Am'd,  180S.]  Motion  for  new  trial  by  the  appel- 
late division,  fvhen  trial  fvas  by  oonrt  or  referee. 

Where  the  decision  or  report,  rendered  upon  the  trial  of  an 
issue  of  fact  by  the  court,  without  a  jury,  or  by  a  referee, 
directs  an  interlocutory  judgment  to  be  entered;  and  further 
proceedings  must  be  taken,  before  the  court,  or  a  judge  thereof, 
or  a  referee,  before  a  final  judgment  can  be  entered,  a  motion 
for  a  new  trial,  upon  one  or  more  exceptions,  may  be  made  at 
a  term  of  the  appellate  division  of  the  supreme  court,  after  the 
entry  of  the  interlocutory  judgment,  and  before  the  commence- 
ment of  the  hearing  directed  therein.  The  time  within  which 
the  party  must  except,  for  that  purpose,  to  a  ruling  of  law,  made, 
upou  such  a  trial,  by  the  judge  or  the  referee,  after  the  close  of 
the  testimony,  is  ten  days  after  service  of  a  copy  of  the  decision 
or  report,  and  notice  of  the  entry  of  the  interlocutory  judgment 
thereupon. 
L.  1806,  ch.  940. 

§  1002.  "When  motion  for  nevr  trial  to  be  made  at  spe« 
elal  teruft.     Restrlotions  thereupon. 

In  a  case,  not  specified  in  the  last  three  sections,  a  motion  for 
a  new  trial  must,  in  the  first  instance,  be  heard  and  decided  at 
the  special  term.  But  where  it  is  founded  upon  an  allegation  of 
error,  in  a  finding  of  fact,  or  ruling  upon  the  law,  made  by  the 
judge  upon  the  trial,  it  cannot  be  made  unless  notice  therefor 
be  given  before  the  expiration  of  the  time  within  which  an 
appeal  can  be  taken  from  the  judgment,  and  it  cannot  be  heard 
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at  a  special  term  held  by  another  pudge;  unless  the  judge,  who 
presided  at  the  trial,  is  dead,  or  his  term  of  office  has  expired, 
or  he  18  disqualified  for  any  reason,  or  he  specially  directs  the 
motion  to  be  heard  before  another  judge.  And  a  trial  by  a 
referee  cannot  be  reviewed,  by  a  motion  for  a  new  trial,  founded 
upon  such  an  allegation,  except  in  a  case  specified  in  the  last 
sectioii. 

I  1008.  [Am'dt  ISMk]  Amplication  of  tlii*  article  to  trials 
•f  •pociHe  «ae«tioB«  by  Jnryj  speeial  pro^iBlons  applica« 
bie  tbereto. 

The  provisions  of  this  article,  relating  to  the  jproceedings  to 
review  a  trial  by  a  jury,  are  applicable  to  the  trial,  by  a  jury, 
of  one  or  more  specific  questions  of  fact,  arising  upon  the  Issues, 
in  an  action  triable  by  the  court.  But,  except  in  a  case  specified 
in  section  970  of  this  act,  a  new  trial  may  be  granted,  as  to  some 
of  the  questions  so  tried,  and  refused  as  to  the  others;  and  an 
error,  in  the  admission  or  exclusion  of  evidence,  or  in  any  other 
ruling  or  direction  of  the  judge,  upon  the  trial,  may,  in  the  dis- 
cretion of  the  court  which  reviews  it,  be  disregarded,  if  that 
court  is  of  opinion,  that  substantial  justice  does  not  require  that 
a  new  trial  should  be  granted.  Where  the  judge,  who  presided 
at  the  trial,  neither  entertains  a  motion  for  a  new  trial,  nor 
directs  exceptions,  taken  at  the  trial,  to  be  heard  at  a  term  of 
the  appellate  division  of  the  supreme  court,  a  motion  for  a  new 
trial  can  be  mad,e  only  at  the  term,  where  the  motion  for  final 
Judgment  is  made,  or  the  remaining  issues  of  fact  are  tried,  as 
the  case  requires. 

li.  1805,  ch.  946.    See  ante,  |  900. 

{  1004.  Sfotion  for  neir  bearing,  after  trial  of  ■pcciflc 
««estlons  by  a  referee. 

In  an  action  triable  by  the  court,  where  a  reference  has  been 

made,    to   report   upon   one  or  more   specific   (questions  of   fact, 

involved  in  the  Issue,  a  motion  for  a  new  hearing  may  be  made 

at  a  special  term,  at  any  time  before  the  hearing  of  a  motion 

for  final  judgment,  or  the  trial  of  the  remaining  issues  of  fact. 

The  motion  must  be  made  upon  affidavits,  unless  the  court,  or 

a  judge  thereof,  directs  a  case  to  be  prepared  and  settled. 

S  lOOS.  Ffnal  Jadarment,  etc.,  not  vtayed,  by  motion  for 
a  Mevr  trial.     Motion  may  be  beard  after'vrards. 

The  entry  of  final  judgment^  and  the  subsequent  proceedings 
to  collect  or  otherwise  enforce  it,  are  not  stayed  by  an  exception, 
the  preparation  or  settlement  of  a  case,  or  a  motion  for  a  new 
trial,  unless  an  order  for  such  a  stay  is  procured  and  served; 
and  the  entry,  collection,  or  other  enforcement  of  a  judgment 
does  not  prejudice  a  subsequent  motion  for  a  new  trial.  Where 
a  new  trial  is  granted,  the  court  may  direct  and  enforce  restitu- 
tion, as  where  a  judgment  is  reversed  upon  appeal. 

Ll  ISSS,  eh.  128,  S  1  (4  Edm.  629),  am'd. 

I  1606k  "Wben  exception  not  to  prejndice  motion  for  neir 

The  taking  of  an  exception,  upon  a  trial  by  a  jury,  or  the  state^ 
ment  thereof  in  a  case,  as  prescribed  in  this  article,  does  not 
prejudice  a  motion  for  a  new  trial,  on  the  ground  that  the  ver- 
dict was  contrary  to  evidence;  but  such  a  motion  may  be  made, 

:m7 
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before  or  after  the  hearing  of  the  cxceptiou;  or,  In  the  discretion 
of  the  court  iK'fore  which  the  exception  i»  board,  at  the  time 
of  the  hearing. 

2  R.  S.   422.   S  7G   (2  Bdm.   440),   am'd. 

S  1007.  rAm*d  1M8»,  1SH4,  1(M>0.]  Sotem  of  stenoffraplier 
may  be  treated  an  nilniiteii  of  the  JndK^* 

The  notes  of  an  ofllcial  stenography,  or  assistant-stenographer, 
taken  at  a  trial,  when  written  out  at  length,  may  be  treated,  in 

the  discretion  of  the  judge,  as  minutes  sf  the  judge  upon  the 
trial,  for  the  purposes  of  this  article. 

See  fl  83-87,  aiite.  Am'd  by  L.  1909.  eh.  O.!.  Also  partly  refM'aled  by 
L.  1009,  ch.  35.  See  CVtisulltlatiNl  Iawh,  tit.  Juillolary  f4iw,  f  80ft.  Sco 
DOt«  52  of  notoH  of  Board  of  Stutntory  Cooaulldatloa  at  end  oX  code. 
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XITLB  n. 
Trials  without  a  Jury. 


1006.  If  trial  hj  Jary  wai?ed,  action  mast  be  tried  by  the 
lOM.  Trial   by  jtiry;   how   waived. 

1010.  Decision   upon  trial  by  the  coart,   when   to  be  filed; 

ot  faUore. 

1011.  Beference  by  consent;  when  and  how  made. 

1012.  QuaUflcAtlon  of  the  last  section. 

1018>  Gompulaory  reference  for  the  trial  of  issoea;  la  what  eaaea  It  may 
be  made. 

1014.  Proceedings  where  the  reference  is  for  trial  of  part  of  the  laanea. 

1015.  Compulsory  reference  npon  questions  incidentally  arising. 

1016.  Referee  to  be  sworn. 

1017.  Witiiesees  m&y  be  subpoenaed. 

lOlS.  General  powers  of  a  leferee    upon  a  trial. 

1010.  Referee's  report;  when  to  be  made;  consequence  of  failure. 

lOSO    Doable  or  other  increased  damages. 

1021.  Decision  of  court  or  report  Of  referee,  npon  trial  ot  demsnwr. 

1022.  Id.;  upon  trial  of  the  whole  issue  of  fact. 

1023.  Parties    may    require    court    or    referee    to    determine    particular 

questions. 

1024.  Qualifications  of  a  roteree. 

1025.  Several  referees   may  be   appointed. 

1006.  Proceedings  regulated  where  there  are  several  referees. 

i  IOCS.  [Am'd,  1877.]  If  trial  by  Jury  walTed,  aotlon 
^ust  be  tried  by  the  court. 

Id  an  action  triable  by  a  jury,  if  the  parties  waive  the  trial» 
by  a  jury,  of  the  issue*  of  fact,  the  action  must  be  tried  by  the 
court,  without  a  jury;  unless  a  reference  is  directed,  in  a  casa 

Srescribed  by  law.  (i)  But  such  an  action,  other  than  to  recover 
amagea  for  breach  of  a  contract,  cannot  be  tried  by  the  court, 
without  a  jury,  unless  the  judge,  presiding  at  the  term  where  it 
to  brought  on  for  trial,  assents  to  such  a  trial.  (2)  His  refusal 
•o  to  assent  annuls  a  waiver,  made  as  prescribed  in  subdivision 
second,  tixlrd,  or  fourth  of  the  next  section. 
a)  Oorre^ponds  to  Oe.  Proc.,  ||  258,  354.    (2)  From  Co.  £roc.,  I  2M. 

f  100e«  Trial  by  inryj  bow  waived. 

A  party  may  waive  his  right  to  the  trial  of  the  issue  of  fact, 
by  a  jury,  in  any  of  the  following  modes: 

1.  JBy  failing  to  appear  at  the  trial. 

2.  By  filing  with  the  clerk  a  written  waiver,  signed  by  the 
attorn^  for  the  party. 

3.  By  an  oral  consent,  in  open  court,  entered  in  the  minutes. 

4.  By  moving  the  trial  of  the  action,  without  a  jury,  or,  if 
<he  adverse  party  so  moves  it,  by  failing  to  claim  a  trial  by  a 
jnry,  before. the  production  of  any  evidence  upon  the  trial. 

Gol  Pnic.,  remainder  of  fi  206,  am'd. 

I  lOlO.  Deeiston  upon  trial  by  tbe  oourt,  wben  to  be 
ftle^l  eonseavenee  of  failure. 

Upon  a  trial,  by  the  court,  of  an  issue  of  fact  or  of  law, 
Its  dtecision,  in  writing,  must  be  filed,  in  the  clerk's  office,  withitt 
twenty  days  after  the  final  adjournment  of  the  term,  where  the 
issue  was  tried.  If  it  is  not  so  filed,  either  party  may  move,  at 
a  special  term,  fbr  a  new  trial  upon  that  ground.  If  the  decision 
has  not  been  filed,  when  the  motion  is  heard,  the  court  must 

make  an  <Mrder  for  a  new  trial,  either  absolutely,  or  unless  it  is 

i_  ji I  -  -  —    -     —  —  -  ■  ■■  I  ■» ■ " ■  *■ 

*  JBnror  la  engrossing  for     "  issawb" . 
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filed,  within  a  time  specified  in  the  order.     If  an  order  for  a, 
new  trial  is  made,  or  a  contingent  order  for  a  new  trial  become* 
abaolute,  the  costs  of  the  former  trial  abide  the  erent. 
Oo.  Proc.,  part  of  |  267,  am'd. 

S  lOll.  [Ain*d,  1879.]  Referenoe  hy  consent  |  irlien'anA 
liofr  made. 

Except  in  a  case  specified  in  the  next  section,  the  whole  (asaey 
or  any  of  the  issues  in  an  action,  either  of  fact  or  of  law,  imuat 
be  referred,  upon  the  consent  of  the  parties,  manifested  by  a 
written  stipulation,  signed  by  their  attorneys,  and  filed  with  the 
clerk.  Where  the  stipulation  does  not  name  the  referee,  Be  ma^ 
be  designated  by  the  court,  on  motion  of  either  party.  Where 
the  stipulation  names  the  referee,  the  clerk  must  enter  an  order, 
of  course,  referring  the  issue  or  issues  for  trial,  to  that  persoo 
only.  If  the  referee  named  in  a  stipulation  refoaea  to  serre, 
or  if  a  new  trial  of  an  action  tried  by  a  referee  so  named  is 
granted,  the  court  must  appoint  another  referee,  nnlesa  the  ttipa- 
lation  expressly  provides  otherwise. 

M.,  I  270,  and  iMirt  of  |  278,  with  amendniMit. 

I  lOlS.  [Ani'd,  1808.]    <laaIiflcatIon  of  tike  immt  •eefion. 

But  a  reference  shall  not  be  made,  of  /course,  upon  the  conr 
sent  of  the  t>arties,  in  an  action  to  annul  the  marriage,  or  for  a 
divorce  or  a  se^arntiou;  or  an  action  against  a' corporation,  to  ob- 
tain a  dissolution  thereof,  the  appointment  of  a  receiver  of  its 
Eroperty,  or  the  distribution  of  its  property,  unless  it  is  brought 
y  the  attorney-general;  or  an  action  wherein  a  defendant,  to  be 
affected  by  the  result  of  the  trial,  is  an  infant.  In  a  case  speci- 
fied in  this  section,  whoro  the  parties  consent  to  a  reference,  the 
court  may,  in  Its  discretion,  grant  or  refuse  a  reference;  and, 
where  a  reference  is  granted,  the  court  must  designate  the  referee. 
If  the  referee,  thus  designated,  refuses  to  serve,  or  if  a  new  trial 
of  an  action  tried  by  a  referee,  so  designated,  Is  igranted,  the 
court  must,  upon  the  application  of  either  party,  appoint  anotiier 
referee. 

U..  •  S7S;  L.  t808.  eh.  317.    In  effect  8«^.  1,  UM.    8m  BiIs  IIl 

I  1018.  Compnlsory  reference  for  the  trial  of  Isaaoai  in 
witat  cases  It  may  be  made. 

The  court  may,  of  its  own  motion,  or  upon  the  application  of 
either  party,  without  the  consent  of  the  other,  direct  a  trial  of 
the  issues  of  fact,  by  a  referee,  where  the  trial  will  require  the 
examination  of  a  long  account,  on  either  side,  and  w^ill  not 
require  the  decision  of  difficult  questions  of  law.  In  an  action, 
triable  by  the  court,  without  a  jury,  a  reference  may  be  made, 
as  prescribed  ir  this  section,  to  decide  the  whole  issue,  or  any 
of  the  issues;  oi  to  report  the  referee's  finding,  upon  one  or  more 
specific  questionj  of  fact,  involved  in  the  issue. 

Id.,  part  of  f  271.  am'd. 
JLjjciISm  to  «^fy  i;viirt  m  Mev  fork.  L.  1886,  Gh.  884.  I  8. 

i  14114.  rroceedlnsB  where  tUe  referenoe  is  for  toial  ot 
part  of  the  issues. 

Where  a  reference  is  made,  ai»  prescribed  in  the  last  seeties, 
to  report  upon  a  specific  question  of  fact,  involved  in  the  issve, 
and  the  determination  of  one  or  more  other  issues  Ib  neottmurj, 
in  order  to  enable  the  court  to  render  judgment,  they  moat  08 
tried,  either  before  or  aft^r  the  filing  of  the  report,  m  the  court 
directs,  and  either  by  a  jury,  or  by  the  court,  without  a  Jiuy, 
as  the  case  requires.  Where  they  are  tried  by  a  iorr,  applieatioa 
for  judgment  must  be  made  upon  the  verdiat  amd  tke  Nport 

SabsUtats  for  part  of   ' 
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8  1015.    GoBipvIs^rjr  veferenec  vpon  qvieatiami  ftnaMent- 
mtlkT  arising. 

The  conrt  may  likewise,  of  its  own  motion,  or  upon  tlie  appli- 
cation of  either  party,  without  the  consent  of  the  other,  direct  a 
reference  to  taite  an  account,  and  report  to  the  court  thereon, 
either  with  or  without  the  testimony,  after  interlocutory  or  final 
jadffment,  or  where  it  is  necessary  to  do  so,  for  the  information 
of  the  court;  and  also  to  determine  and  report  upon  a  question 
of  fac^  arisiniT  in  any  stage  of  the  action,  upon  a  motion,  or 
otherwise,  except  upon  the  pleadings. 
Od.  Proe..  I  271,  siibd.  2  and  3.     See  §  12S2.  po6t. 

fl  lOlO.    Referee  to  be  mYvon, 

A  referee,  appointed  as  prescribed  in  either  of  the  foregoing 
sections  of  this  title,  must,  before  proceeding  to  hear  the  testi- 
mony, be  sworn  faithfully  and  fairly  to  try  the  issues,  or  to 
determine  the  questions  referred  to  him,  as  the  case  requires, 
and  to  make  a  just  and  true  report,  according  to  the  best  of  his 
understanding.  The  oath  may  be  administered  by  an  officer 
specified  in  section  842  of  this  act.  But  where  nil  the  parties, 
whose  interest  will  be  affected  by  the  result,  are  of  age,  and 
presen^  in  person  or  by  attorney,  they  may  expressly  walTe  the 
referee's  oath.  The  waiver  may  be  made  by  written  stipulatloDt 
or  orally.  If  it  is  oral,  it  must  be  entered  in  the  referee's  minutes. 
2  R.  a.  884,  I  44  (2  Bdm.  880),  am'd. 

I  1017*   'Witnesses  aaaT  be  subpoenaed. 

A  witness  may  be  subpoenaed  to  attend  before  a  referee,  ap- 
pointed as  prescribed  in  either  of  the  foregoing  sections  of  this 
title,  to  testify,  and,  in  a  proper  case,  to  bring  with  him  a  book, 
document,  or  other  paper,  as  upon  a  trial  by  the  court. 
Id.,  f  40,  am*d. 

I  1018.    General  poivers  of  a  referee  npon  n  trial. 

The  triaL  by  a  referee,  of  an  issue  of  fact,  or  of  an  issue  of 
law,  must  be  brought  on  upon  like  notice,  and  conducted  in  like 
Buumer,  and  the  papers  to  be  furnished  tnereupon  are  the  same, 
and  are  furnisbea  in  like  manner,  as  where  tne  trial  is  .by  the 
court,  without  a  jury.  The  referee  exercises,  upon  such  a  trial, 
the  same  powers  as  the  court,  to  grant  adjournments,  to  pre- 
serve order,  and  punish  the  violation  thereof.  Upon  the  trial 
of  an  Issue  of  fact,  the  referee  exercises  also  the  same  power  as 
the  court,  to  allow  amendments  to  the  summons,  or  to  the 
pleadings;  to  compel  the  attendance  of  a  witness  by  attachment; 
and  to  punish  a  witness  for  a  contempt  of  court,  for  non-attend- 
ance, or  refusal  to  be  sworn,  or  to  testify.  Upon  the  trial  of 
an  Issue  of  law,  the  referee  exercises  the  same  power  as  the 
court,  to  permit  a  party  in  fault  to  plead  anew  or  amend;  to 
direct  the  action  to  be  divided  into  two  or  more  actions;  to 
award  costs,  and  otherwise  to  dispose  of  any  question,  arising 
upon  the  decision  of  the  issue  referred  to  him.  The  powers, 
conferred  by  this  section,  are  exercised  in  like  manner,  and  upon 
like  terms,  as  similar  powers  are  exercised  by  the  court,  upon 
a  triaL 

Flisl  thise  MflteDoea  fh>m  the  first  three  aentencet  of  Go.  Proc.,  |  272i 
the  mnsladsr  Is  new.    The  laat  aestence  but  one  refera  to  9  ^^»  sats. 


SS  1019-23  REFERENCES,  ETC.  c.  10,  t.  2 

f  !•!•.   (Am'd,  1882.]    Referee**  r«port|  w1i«i|  to  be  iM«def 
•oKseqaenee  of  failure. 

Upon  the  trial,  by  a  referee,  of  an  iBsoe  of  fact,  or  an  issiie. 
of  law,  or  where  a  reference  is  made  as  prescribed  in  aectioii. 
one  thousand  and  fifteen  of  this  act,  his  written  report  must  be 
either  filed  with  the  clerk,  or  delivered  to  the  attorney  for  one 
pt  the  parties,  within  sixty  days  from  the  time  when  the  cause 
or  matter  is  finally  submitted;  otherwise  either  party  may 
before  it  is  filed  or  delivered,  serve  a  notice,  upon  the  attorney 
for  the  adverse  party,  that  he  elects  to  end  the  reference.  In 
such  a  case,  the  action  must  thenceforth  proceed,  as  if  the 
reference  had  not  been  directed;  and  the  referee  is  not  entitled 
to  any  fees. 

Oo.  Proc.,  last  acDtence  of  |  273. 


I  lOao.    Doable  or  other  Increased  daiai 

Where  the*  double,  treble,  or  other  increased  damages  are 
given  by  statute,  the  decision  of  the  court,  or  the  report  of  the 
referee,  must  specify  the  sum  awarded  as  single  damages,  and 
direct  judgment  for  the  increased  damages. 

Ctee  S  liM,  pMt. 

I  lOSl.  [Am'd,  1895.]  Decl»ioii  of  eonrt  or  report  of 
referee,  upon  trial  of  demurrer. 

The  decision  of  the  court,  or  the  report  of  a  referee,  upon  the 
trial  of  a  demurrer,  or  upon  the  trial  of  the  issues  of  fact  or  law, 
where  a  nonsuit  is  granted,  must  direct  the  final  or  interlocutorr 
judgment  to  be  entered  thereupon,  and  in  any  snch  case  It  shall 
not  be  necessary  for  the  court  or  referee  to  make  any  finding 
of  fact.  Where  it  directs  an  interlocutory  judgment,  with  leave 
to  the  party  in  fault  to  plead  anew  or  amend,  or  permitting  the 
action  to  be  divided  into  two  or  more  actions,  and  no  other  isane 
remains  to  be  disposed  of,  it  may  also  direct  the  final  Judgment 
to  be  entered  if  the  party  in  fault  fails  to  comply  witn  any  of 
the  directions  given  or  terms  Imposed. 

Substituted  Ayr  Co.  Proc.,  part  of  §  26T;  L.  189S,  «h.  M6. 

I  lOSa.  [Am'd,  1805,  1903.]  Decision  of  court  or  report  of 
referee  npon  trial  of  the  vrhole  liinae  of  fact. 

The  decision  of  the  court  or  the  report  of  a  referee  tipon  the 
trial  of  the  whole  issues  of  fact  must  state  separately  the  facts 
found  and  the  conclusions  of  law,  and  direct  the  judgment  to  be 
entered  thereon,  which  decision  so  fiknl  .shall  form  part  of  the 
judgment  roll.  In  an  action  where  the  costs  are  in  the  discretion 
of  the  court  the  decision  or  report  mnst  award  or  deny  costs, 
and  if  it  awards  costs  it  must  designate  the  party  to  whom  the 
costs  to  be  taxed  are  awarded. 

L.  1805,  ch.  946;  L.  1903,  eh.  85.     See  S  1>03. 

f  loas.  [Added,  1904,]  Parties  may  re^alre  eomrt  or 
referee  to  determine  particular  questions. 

Before  the  cause  is  finally  submitted  to  the  court  or  the  referee, 
or  within  such  time  afterwards,  and  before  the  decision  or  re- 
port is  rendered,  as  the  court  or  referee  allows,  the  attorney  for 
either  party  mav  submit,  in  writing,  a  statement  of  the  facts, 
which  he  deems  established  by  the  evidence^  And  of  the  rnlinga 

*  ThU  word  inserted  by  error  ia  giigroMinig.. 
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upon  qaestions  of  law,  which  he  desires  the  court  or  the  referee 
to  make.  The  statement  must  be  in  the  form  of  distinct  propo- 
sitions of  laW|  or  of  fact,  or  both,  separately  stated:  each  of 
whi^  most  be  numbered,  and  so  prepared,  with  respect  to  its 
iep^th,  aad  the  subject  and  phraseology  thereof,  that  the  court 
or  referee  may  conyeuiently  pass  upon  it.  At  or  before  the  time» 
when  the  decision  or  report  is  rendered,  the  court  or  the  referee 
must  note,  in  the  margin  of  the  statement,  the  manner  in  which 
each  proposition  has  been  disposed  of,  and  must  either  file,  or 
return  to  the  attorney,  the  statement  thus  noted;  but  an  omis^ 
sion  so  to  do  does  not  affect  the  validity  of  the  decision  or  report. 
An  exception  may  be  taken  to  a  refusal  of  the  court  or  referee  to 
find  any  request  thus  submitted. 
U  1904,  ch.  491.     Id  effect  Sept.  T,  1904. 

S  lOaM.   [Am'd»  1805.1    Q.ualIllc«tlons  of  a  refer«c. 

A  referee,  appointed  by  the  court,  must  be  free  from  all  just 
objection;  and  no  person  shall  be  so  appointed,  to  whom  all  the 
parties  object,  except  in  an  &etiou  to  annul  a  marriage,  or  for  a 
divorce^  or  a  separation.  A  judge  cannot  be  appointed  a  referee, 
\n  an  action  brought  in  a  court,  of  which  he  is  a  judge,  except  by 
ihe  written  consent  of  the  parties;  and,  in  that  cn«e.  he  cannot 
receive  any  compensation  as  referee.  No  person  shall  be  appointed 
a  commissioner  of  estimate  and  appraisement  in  condemnation  or 
street  opening  proceedings  or  referee,  in  the  first  or  second 
judicial  districts,  in  an  action  or  special  proceeding,  who  holds  the 
position  of  clerk,  private  secretary,  secretary,  or  stenographer  to 
any  justice  or  judge  of  a  court  of  record,  or  to  any  board  of  jus- 
tices or  judges  of  such  a  court  in  any  department  where  such 
justice  or  judge  is  engaged  in  the  discharge  of  the  duties  of  his 
office. 

Co.  Proc..  part  of  }  273;  U  1906,  ch.  486.    In  effect  Sept.  1,.  1906. 

f  1035.  SeTevAl  referees  may  be  appointed. 

Where  the  court  is  authorized  to  appoint  a  referee,  it  may,  in 
its  discretion,  appoint  either  one  or  three.  And  where  a  refer- 
ence is  made  by  consent  of  the  parties,  they  may  select  any  num- 
lier  of  referees,  not  exceeding  five. 

Sabstltute  for  Co.  Proc,  part  of  |  273. 

I  1080.  Proceedinara  rearalated  frbere  there  are  several 


Where  the  reference  is  to  more  than  one  referee,  all  must  meet 
together,  and  hear  ail  the  allegations  and  proofs  of  the  parties; 
but  a  majority  may  appoint  a  time  and  place  for  the  trial,  decide 
any  question  which  arises  upon  the  trial,  sign  a  report,  or  settle 
a  case.  Either  of  them  may  administer  an  oath  to  a  witness; 
and  a  majority  of  those  present,  at  a  time  and  place  appointed 
for  the  trial,  may  adjourn  the  trial  to  a  future  day. 
S  A.  &  894,  i  46  (2  Edm.  899).      ,68 
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TITLE  HI. 

Trial  Jurors,  except  in  Hew- York  and  Kings  counties;  mode 
of  selecting  them,  and  oX  procuring  their  attendanoe^ 

Article  1.  Qnallflcatlons  and  exemptions  of  trial  Jurors. 

2.  Mode  of  selecting,  drawing,  and  procoring  the  attendance  of  trial 

Jurors,  In  ordinary  cases. 
8.  Mode  of  striking  and  procuring  a  special  Jury,  and  of  procuring  a 

foreign  Jury. 
4.  Penalties  tot  non-attendance. 

article:  first. 

Qualifioationa  and  exem^tiona  of  trial  juror$. 

Sec.  1027.  Qualifications  of  trial  Jurors. 

1028.  Additional  provlsiou  respecting  property  qnallflcatlon. 

1029.  Ceruin  public  officers  disqualftled. 

1030.  Persons  entitled  to  claim  exemption  from  sMrrlce. 

1031.  Evidence  of  exemption  in  certain  cas^. 
1082.  When  Juror  to  be  discharged  from  serving. 
1033.  When  Juror  to  be  excused  from  serving. 

1084.  Application    of    this    article,    as    respects    New-Tork    and    Kings 
counties. 

ii  1027-1084.  [Repefiled  by  L.  190Q.  ch.  35.  See  Consoli- 
dated Laws,  tit.  Judiciary  Law»  il  602,  SOS,  544,  546-548,  560, 
580.  600,  680,  687.] 
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ARTICLES    SBCOND. 

Mode  of  selecting,  drawin^i,  and  procuring  the  attendance  of  trial 

jurors,  in  ordinary  cases, 

flee  1089.  Certain  town  officers  to  make  lists  of  trial  Jnrors. 

1036.  Names  of  jurors  to  be  taken  from  assessment-roll. 

1037.  Dnpllcate  jury  lists  to  be  made  and  filed. 
1088.  County  clerk  to  make  and  deposit  ballots. 

1039.  County  clerk  to  destroy  old  ballots. 

1040.  Jurors  so  returned   to  serre  for  three  years. 

1041.  Wards  of  certain   dtlea   to   be  considered   towns.     Rule   In   other 

cities. 

1042.  When  and  how  many  Jurors,  Cor  courts  of  record,   to  be  drawn. 

1043.  Notice  of  drawing. 

1044.  Sheriff  and  county  jud^e  to  attend  drawlni;. 

1045.  Bberiff  or  conoty  jndce,  not  appearing,  to  be  airaln  notified,  etc. 

1046.  Certain  offlceni  required  to  be  present  at  drawing. 

1047.  Uode  of  drawUig  jurors;   minute  of  drawing;  list  to  be  delivered 

to  sheriff. 

1048.  Sheriff  to  notify  lurors  and  make  return. 

1049.  Applicants  to  be  nimlshed  with  copies  of  Jury  lists. 

lOJM).  Names  of  Jarors  who  have  serred,   to  be  kept  in  separate  box. 

1051.  Jurors  to  be  dratm  from  that  box,   when  first  box  is  exhausted. 

1052.  A  third  jury  box  to  be  kept. 

1053.  When    old    ballots    therein    to    be   destroyed    and    now    ballots   de- 

poaited. 

1054.  Jurors,  when  to  be  drawn  from  third  box. 

1055.  Application  of  certain  prorlslons  to  trial  jurors. 

1056.  Justice  of   snuMie   court,    or   county    judge,    may   order  drawing 

of   additional   Jarors. 

1057.  Proceedings   upon   such    order. 

1058.  For  what  courts,  and  by  whom,  additional  jurors  may  be  ordered. 
lOM.  How  auch  addltfciia]  Jurors  drawn  and  notified. 

1060.  Power  of  county  judge,  as  to  attendance  of  jurors. 

1061.  Powers  of  deputy  county  clerk,  under  this  article. 

1062.  This  article  not  applicable  to  New  York  and  Kings  counties. 

li  1035-1040.  [Repealed  by  L.  1909,  ch.  35.  See  Consoli- 
dated Laws,  tit.  Judiciary  Law,  f§  500,  501,  505,  500,  508>512.J 

i  ICMI.  [Repealed  by  L.  1^09,  chs.  85  and  66.  See  Con- 
solidated Laws,  tit.  Judiciary  Law,  S  507.  See  also  Code  of 
Criminal  Procedure,  §  229.] 

Si  1042-1064.  [Repealed  by  L.  1909,  ch.  35.  See  Conaoli- 
dated  Laws,  tit.  Judiciary  Law,  §§  26,  513-526,  528,  530,  543, 
545.] 

i  lOBS.  lAm'd9  1809.]  Applieaitlon  of  oertain  provlalonn 
to  triml  Jurors. 

The  i)rovi8ion8  of  title  five  of  this  chapter  apply  to  each  per- 
son notified  by  the  sheriff  as  provided  by  section  five  hundred 
and  thirty-seven  of  the  judiciary  law. 

Amd  by  L.  1000.  cha.  65  and  340.  f  84.  Alto  imrtly  repealed  by  L.  1900. 
cb.  35.  flee  CoDaolldatnl  I^aws  tit.  Judiciarj  l^tw.  f  5.37.  See  note  63  of 
Dotea  of  Board  of  Statutory  Coosolldatlon  at  end  of  code. 

If  1086-1062.  [Repealed  by  L.  1000.  ch.  35.  See  Coiiftoli- 
dated  Laws.  tit.  Judiciary  Law,  §§  513,  527-532,  535,  538,  530, 
542,  543,  545,  566,  590,  680.] 
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ARTIOLB   THIRD. 

Mode  of  striking  and  procuring  a  special  jury  ^  and  of  procuring 

a  foreign  jury, 

Soc.  1068.  What  courts  may  order  «  special  Jury  to  be  stra^. 
1004.  Party  obtaining  order  to  glre  eight  days'  notioe. 
106B.  Mode  of  strlklBg  l«ry. 
1006.  Jnrors  so  drawn  to  be  notifled  to  attend. 

1067.  Jury  to  be  formed  as  in  other  cases. 

1068.  ProTlslon  where  clerk  or  commissioner  of  Jurors  is  Intsrested. 


1060.  Party  applying  for  special  Jury  to  pay  expenses. 

1070.  Copy  of  order  for  foreign  Jury  to  be   "  " 

1071.  Mode  of  obtaining  a  foreign  Jury. 


1  1068.  [Ana'd,  189S.]  Wbat  eo«rt«  n^my  order  a  speelsU 
Jaryr  to  be  strac^k. 

Where  it  appears  to  the  court,  that  a  fair  and  impartial  triak 
of  an  issue  of  fact,  triable  by  a  Jury,  joined  in  an  action,  pending 
in  the  supreme  court,  cannot  be  had  without  a  struck  Jury,  or 
that  the  importance  or  intricacy  of  the  case  reauires  such  a  jury, 
the  court  must  make  an  order,  upon  notice,  directing  a  special 
jury  to  be  struck,  for  the  trial  of  the  iaaue.  The  order  must 
specify  the  term,  and  it  may  specify  a  particular  day  in  the 
term,  when  the  jurors  must  attend. 

2  R.  S.  418.  S  46  (2  Edm.  436).  as  am'd  by  L.  1857,  cb.  580,  further 
am'd;  L.  1880,  ch.  946. 

I  KNM.  [ABa*d»  1806.]  Partr  obtmii&lift8'  order  to  oivo 
elffbt  day*'  notioe. 

Unless  the  order  specifies,  or  directs  the  officer,  who  is  to 
strike  the  jury,  to  fix  a  time  for  the  parties  to  attend,  th\s  party 
obtaining  it  must  give  at  leaat  eight  days'  notice  of  the  time 
when  he  will  attend,  before  the  clerk  of  the  county  in  which  the 
action  Is  triable,  or,  if  it  is  triable  in  the  city  and  county  of  New- 
Tork,  or  the  county  of  Kings,  before  the  commissioner  of  jurors, 
for  the  purpose  of  having  the  jury  struck. 

li.  1800,  ch.  046. 

I  106B.    [Am'd,  1877.]     Mode  Of  strilcinir  Ivry. 

At  the  time  appointed,  the  clerk,  or,  in  his  absence,  the  depnty- 
clerk,  or  the  commissioner,  as  the  case  requlret,  nrast  attend  at 
his  office,  with  the  original  lists  or  books,  filed  or  kept  in  his  office, 
as  required  by  law,  containing  the  names  of  the  i^ersons  who  are 
then  liable  to  serve  as  trial  jurors:  and,  in  the  presence  of  the 
parties,  or  their  attorneys  or  counsel,  must  strike  a  trial  jttry, 
as  follows: 

1.  The  clerk,  deputy-clerk,  or  commissioner,  tnast  select  from 
the  lists  or  books,  the  names  of  forty-eight  persons,  whom  he 
deems  most  indifferent  between  the  parties,  and  beat  qualified 
to  try  the  issue;  and  tnust  make  and  certify  a  liat  of  those 
names. 

2.  The  party,  on  whose  application  the  special  jury  was  directed 
to  be  struck,  or  his  attorney  or  counsel,  may  then  firit  strike 
from  the  list  one  name;  the  adverse  party  or  his  attorney  or 
counsel  may  then  strike  therefrom  one  name;  and  so  alternately, 
until  each  party  has  stricken  out  twelve  namea. 

3.  If  either  party  fails  to  attend,  at  the  time  and  place  of 
striking  the  jury,  or  neglects  to  strike  out  a  name,  the  derk, 
deputy-clerk,  or  commissioner,  must  strike  for  him. 
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4.  The  clerk,  deputy-clerk,  or  commissioner,  most  thereupon 
make  out  a  list  of  the  names  .of  the  twenty-four  persons  not 
stricken  out,  and  must  certify  that  it  is  a  correct  list  of  the  per- 
sons drawn  to  serve  as  jurors,  pursuant  to  the  order  of  the  court. 
He  must  immediately  deliver  the  list  so  certified,  aiMi  a  certified 
copy  of  the  order,  to  the  sheriff  of  the  county.  If  the  list,  from 
nay  wurd  or  town,  cannot  bti  found,  the  clerk  must  make  a  new 
list  from  the  ballots  then  in  use  for  jurors  for  that  ward  or 
town,  and  must  use  that  list,  upon  striking  the  jury,  in  place  of 
the  original  list 

2  B.  S.  418,  i  48,  at  am'd  by  L.  1S76,  cb.  69. 

S  lOGCI.    Jiirora  so  drawn  to  be  notified  to  attend* 

The  sheriff  must  notify  the  persons  whose  names  are  contained 
in  the  list;  and  must  return  the  names  of  thoKc  notified,  to  the 
term,  at  which  they  are  required  to  attend,  as  prescribed  by  law 
for  notifying  and  returning  ordinary  trial  jurors. 

14.,  I  4d.    See  L.  1858.  ch.  822.  i  36,  as  modified  by  L.  1873,  ch.  166,  I  V. 
I    lOer.     [Ani*d,    1885.]      Jnry    to    be    formed    as    In    other 


From  the  persons  so  notified  and  attending,  a  jury  must  be 
formed  for  trie  trial,  and  the  issue  must  be  tried,  as  prescribed  in 
this  chapter  with  respect  to  an  ordinary  jury  trial.  The  court 
has  the  same  power  to  excuse  or  discharge  a  juror,  and  to  cause 
additional  jurors  to  be  drawn,  or  talesmen  to  attend  as  upon  an 
ordinary  jury  trial.  But  the  court  may,  in  its  discretion,  set 
aside  an  additional  juror  so  drawn,  or  a  talesman,  upon  the  ob- 
jection of  oither  partj',  without  a  formal  challenge,  but  neither 
party  shall  have  more  than  two  peremptory  challenges. 

L.  1S86.  ch.  946. 

S  1O08.  [Am'd,  1884.]  Pro-rlslon  "frbere  clerk  or  com- 
misstoner  of  Jurors  Is  Interested. 

If  it  appears  to  the  court,  to  which  an  application  for  a  special 
jury  is  made,  that  the  clerk,  or  the  commissioner  of  jurors,  as 
the  case  may  be,  i&  interested  in  the  action;  or  is  related  to 
either  of  the  parties;  or  is  not  indifferent  between  thein;  the 
court  must  appoint  two  disinterested  persons  to  strike  the  jury; 
and  the  court  may,  in  its  discretion,  in  any  case  appoint  two  such 
persons  to  strike  such  jury.  The  persons  so  appointed  possess, 
for  the  purposes  of  the  action,  all  the  powers  conferred,  by  this 
article,  upon  the  clerk,  or  the  commissioner  of  jurors. 

Id..  I  51;  L.  18841  ch.  460. 

f  lOOO*    Party  applylnir  for  special  Jnry  to  pay  expenses. 

The  expense  of  striking  a  special  jury  must  be  paid  by  the 
party  applying  for  it,  and  shaH  not  be  taxed  in  the  costs  of  the 
action. 

Id..  S  B2. 

§  lOTO.  Copy  of  order  for  forelgrn  Jury  to  be  delivered 
to  alierlll. 

Where  an  order  for  a  trial  by  a  foreign  jury  Is  made,  a  certi- 
fied copy  thereof  must  be  delivered  to  the  sheriff  of  the  county, 
from  which  it  is  to  be  drawn;  who  m\ist  give  notice  thereof  to 
the  clerk  of  that  county,  and  also,  in  the  city  and  county  of  New- 
York,  or  the  county  of  Kings,  to  the  commissioner  of  jurors,  at 
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leftst  twenty  days  before  the  fii-8t  duy  of  the  term,  at  which  the 
foreign  jury  is  required  to  attend. 

2  R.  8.  410,  I  10  (2  Bdm.  427). 

I  1071.    Mode  of  obtAlninar  a  foreign  JnvT* 

The  clerk,  or,  in  the  county  of  Kings,  the  commissioner,  to 
whom  the  notice  is  given,  must  draw  the  names  of  twenty-foar^ 
persons,  in  the  same  manner,  and  in  presence  of  the  same  officers, 
as  prescribed  by  law,  with  respect  to  ordinary  trial  jurors;  except 
that  notice  of  the  drawing  need  not  be  published.  A  certified 
list  of  the  names  drawn  must  be  deliyered  to  the  sheriff,  who 
must  notify  each  person  drawn,  and  make  a  return,  as  in  an 
ordinary  case. 

Id..  •  11. 
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ARTICLES   FOURTH. 

Penalti€8  for  nofHUiendanoe. 

See.  1072.  Ftoe  to  be  impoMd  for  oon-attendance. 

1073.  Order  to  show  cause,  when  jaror  was  not  pertonally  ootUled. 

1074.  Id.:  if  default  was  at  trial  term. 

1075.  Duty  of  clerk  and  sheriff. 

1076.  Proceedings  upon  return  of  anch  order. 

1077.  When  proceedings  to  ceaee. 

1079.  This  article  not  applicable  to  New-Tork  and  Kings  coontlee. 

ii  1072-1078.  [Repealed   by    L.    1909,    ch.    85.     See    ConsolJ 
dated  Laws,  tit.  Judiciary  Law,  §§  551-558,  590,  680.] 
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TITLE  IV. 

Trial  Jurors  in  New- York  and  Kings  counties;  mode  of  se- 
lecting: them,  and  of  procuring  their  attendance. 

Article  1.  Provisions  relating  to  trial  jurors  in  tbe  city  and  coucty  of  Neww 
York. 
2.  ProTlfllons  relating  to  trial  jnrors  in  tbe  coooty  of  Kings. 

ARTICLES  FIRST. 

Provisions  relating  to  trial  furors  in  the  city  and  county  of  Neu>' 

York. 

Sec.  10T9.  QaallficatloDs  of  trial  jaron. 

1080.  Who  deemed  a  resident. 

1081.  PM-sons  exempt  from  service. 

1082.  Evidence  of  right  to  exempdoa  in  certain  cases. 

1083.  Military  officers   required   to   certify  to   commissioner  persons  per- 

forming  full  military   duty. 

1084.  Jnry  year;  length  of  Jury  service  required  and  allowed. 
1080.  When  court  may  temporarily  excuse  Juror  from  attendance. 

1086.  In  other  cases.  Juror  to  be  excused  only  on  showing  certain  facts. 

1087.  Juror  applying  to  court  to  be  excused  must  produce  notice,  etc. 

1088.  Service  in  a  court  not  of  record;  when  an  excuse. 

1089.  Clerk  of  court  to  certify  to  commissioner  as  to  attendance,  excuse*. 

fines,  etc.,   of  Jurors. 

1090.  Commissioner  of  Jnrois  to  select  trial  Jurors;  bis  general  powers. 

1091.  Commissioner    may   appoint  assistants,   etc.;    who   may   administer 

oaths. 

1092.  All  public  ofllcers  required  to  aid  the  commissioner. 

1093.  Expenses   of   coramissloner's  office;    how   paid. 

1004.  liist  of  Jurors  to  be  prepared,   etc.;   commissioner  to  decide  as  to 
exemptions. 

1096.  Persons  may  he  required  to  testify  as  to  Juror's  liability  to  serre. 

Penalty  for  disobedience. 
1090.  Commissioner  to  return  lists  to  county  clerk;  correction  of  lists. 

1097.  Old    ballots   to    be   destroyed    and    new    ballots    deposited;    supple- 

mental lists;   now  ballots  therefor. 

1098.  Number  of  Jurors  to  be  drawn  fur  each  term  of  court  of  record. 

1099.  When  Jurors  to  be  drawn;   what  officers  to  attend  Jury. 

1100.  Notice  of  drawing. 

1101.  Proceedings  if  officers  do  not  appear. 

1102.  When  Jury  to  Ik?  drawn  on  sdjounicd  day. 

1103.  Mode  of  drawing;   minute;  lists.  ^ 

1104.  Id.;  where  term  consists  of  two  or  more  parts. 

1105.  Commissioner  may  issue  notice  to  Jurors  drawn. 

1106.  Sheriff  to  notify  Jurors  and  make  return. 

1107.  Clerk   of  court   to  certify  as   to  mode  of  service. 

1108.  Court  may  order  new  panel  to  be  drawn  during  term. 

1109.  Court  of  record   to  fine  Juror  for  non-attendance;   power  to  remit 

fine. 

1110.  Juror  may  alno  be  arrested  and  compelled  to  serve. 

1111.  Jurors    for    district    courts;     how    selected:    punishment    for    non- 

attendance;   ch'rk's  duty;  pennlty  for  neglect. 

1112.  Sheriff's  Jury:    how   selected,    etc. 

1113.  Remitting  and  enforcing  Jury  fines. 
1114-1116.   [Repealed. 1 

1117.  FncoUected  fines,   enforcem*»nt  of. 

1118.  Commlsploner  to  receive  fines:   accounts  of. 

1119.  Corporation  counsel   to  prosecute,   etc. 

1120.  Penalty,  for  phvBlolan  givlnjr  false  certificate. 

1121.  Perpons  rennlred  to  furnish  information:  penalty  for  refnsri,  etc. 

1122.  Punlslimont  for  brlbcrv  of  officer,  etc.,  by  Juror  drawn. 

1123.  Id.;    for   officer    arcpi'tlnp    bribes,    etc. 

1124.  Id.:  for  coiiofnlinp  on'*^  to  take  bribe,  etc. 

1125.  False   swearing;   whon  perjury. 

§ft  107»-1113.  [Roponled  by  L.  ^(^m,  eh.  85.  See  Consolidated 
Laws,  tit.  .Tudicinry  I.nw,  §§  ZMl  n01-r»9r>,  597-590,  601-059. 
Section  1093  is  oniittod  bocr.iiso  superseded  by  L.  1901,  ch.  602. 
§  1.  Section  till  is  omitted  becjiuse  covered  by  Municipal 
Court  Act  (L.  1902,  ch.  580,  §  2:Mi)J 
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i  1114,   [Repealed,  ch.  343,   L.    1889.] 

i  llitt.   [Repealed,  ch.  343,   L.   1889.J 

i  lia«.  [Repealed,  ch.  348,  U  1889.] 

li  1117-1119.  [Repealed    by    L.   1909.    ch.   35.    See    Congoll- 
dated  Laws»  tit.  Judidary  Law,  §$  GUO-GGT.] 

I  liao.  [Repealed    by    L.    1909»    ch.    88.     See    Penal    Law, 
I  1232.] 

i  liai.   [Repealed    by    L.    1909,    ch.    35.     See    Consolidated' 
Laws,  tit.  Judiciary  Law,  §  596.] 

li  1122-112».  [Repealed  by  L.  1900,  ch.  88.    See  Penal  Law, 
H  1233,  1235.] 
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ARTICLE  SBCOHD. 

Provuiont  relating  to  trial  juron  in  the  etmntif  of  Kinga. 


ODkUDntlou'inrlal  jur 


!S:8 


II  IlM-llST.  [RenpHled  by  L.  190».  ch.  33.  See  ConSolidoted 
LnwH.  lit.  Jiiiiiciiiry  Lhw,  «|  26,  aHl-(!S3.  C8U-730.  Section  1134 
IB  onutled  because  su |»'r8cde(1  by  L.  11M(2,  eh.  504,  |  «.] 

11  liBH-iioi.  |R,.pi.nM  by  L.  1909.  ch.  88.  See  Penal  Law, 
ii  VJH2.  I'J^,  12aG.] 

See    ConMlidated 
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il0^t5,a.  1  FOHMATIOX   OF   THK   JURY.  §§  1163-66 

TITLE  V. 
Trial  by  jury. 

iittelt  1.  FwniatlM  oi  tbe  Jury. 
2.  Tlie  TeiUlct. 

ARTICI4B   FIRST. 

Formation  of  the  jury. 

Ik.  1163.  Clerk  to  prepare  ballots  of  Jnion  for  triaL 
net,  aerk   to   draw   baUotl. 
im.  Mode  of  drawing  ballots. 
llflS.  Persons  drawn,  etc.,  to  form  the  jary. 
1157.  Ballots  drawn,   when  to  be  deposited  In  A  second  hot. 
IIM.  Id.;  wben  to  be  retnmed  to  the  first  box. 
1\€».  Ballots  of  sbsentees,  ets.,  to  be  returned  to  first  bos. 
1170.  New  iary  may  be  drawn  while  first  is  empanelled, 
un.  Wben  talesmen  to  be  procured,  or  Jurors  drawn  from  third  bOX- 
11  <  2.  When  talesmen  to  be  procured. 

HI?-  I^«^«rtff  i«  a  party,  court  may  appoint  a  person  to  act  for  Wm. 
U74.  Doty  of  sheriiT  and  of  talessMD. 
U75.  Jury  competenl.   althougb  oontaining  only  part  or  none  of  original 

paneL 
1171B,  Peremptory  challenges  in  a  civil  action. 
11T7.  Mo  challenge  allowed  because  ofllcer  drawing  la  a  party,   ete. 

1178.  No  challenge  allowed  becaase  officer  notifying  is  a  psrty,  etc 

1179.  Cballengea  in  penal  actions. 
Uifi.  Challenges  bow  tried.    Exceptions  to  snd  reylew  of  the  determlDa- 

tlon  of  the  conrt,  in  reference  thereto. 

I  1193.  Cl«ric  to  prepare  ballots   of  Jurors  for  trial. 

At  the  opening  of  a  term  of  a  court  of  record  at  which  iasvM 
jf  fact  are  to  be  tried  by  jury,  the  clerk  must  canie  ballots,  nni- 
Hnn,  as  Dearly  aa  may  b^^  iu  appearance,  to  be  prepared^  by 
friting  the  name  of  each  person,  returned  to  the  term  as  a  trial 
gror,  with  his  proper  additions,  on  a  separate  piece  of  paper. 
He  mast  roll  up  or  fold  each  ballot,  in  the  same  manner,  as 
wsrly  as  may  be,  so  as  to  resemble  the  others,  and  so  that  the 
umc  is  not  visible.  The  ballots  must  be  deposited  in  a  sufficient 
b«x.  fnHa  which  they  must  be  drawn,  as  prescribed  in  this 
tftiele. 

1  B.  B.  490,   §  60  (2  Edm.  4S9. 

f  1164.  Cacvk    ta    draw    ballots. 

When  an  issue  of  fact,  to  be  tried  by  a  jury,  is  brought  to 
trial,  the  clerk,  under  the  direction  of  the  court,  must  openly 
iraxr,  out  of  the  box,  as  many  of  the  ballots,  one  after  another. 
B3  are  safficient  to  form  a  jury. 

I  lies.  Vc»4«  of  ^wwL-wlnm  batlota. 

Before  the  first  ballot  is  drawn,  the  box  must  be  closed  and 
aril  shaken,  so  as  thoroujshly  to  mix  the  ballots;  and  the  clnrlc 
Bast  draw  each  ballot,  without  seeing  the  name  written  on  any 
rf  them,  through  an  aperture,  made  in  the  lid  of  the  box,  large 
ncMigfa  only  to  adm^^  nis  hand  conveniently. 

15  SM3 
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1  1160.   [Aiift*d,    1883.]    Peraonji    dra^rn,    etc.,    to    form    tMi^ 
Jar  jr. 

The  first  twelve  persons  who  appear,  as  their  names  are  drawrn 
and  called,  and  are  approved  as  indifferent  between  the  parties, 
and  not  discharged  or  excused,  must  be  sworn,  and  constitutie 
the  jury  to  try  the  issue.  Persons  shall  be  disqualified  from  sit- 
ting as  jurors  if  related  by  consanguinity  or  amnity  to  a  P&rtX 
to  the  issue  in  the  same  cases  in  which  judges  are  disqualified. 
The  party  related  to  the  juror  must  raise  the  objection  before 
the  case  is  opened;  but  any  other  party  to  the  issue  may  rais^ 
the  objection  within  six  months  from  the  date  of  verdict. 

2  R.  S.  420,  f  61;  L.  1888,  ch.  234. 

I  1167.  Ballots  dra^rn,  ^rlien  to  be  deposited  In  a  secomA 
box. 

The  ballots,  containing  the  names  of  the  jurors  so  sworn,  must 
be  then  deposited  in  another  box,  and  there  kept,  apart  from  the 
other  ballots,  until  that  jury  is  discharged. 

Id.,  §  62. 

I   1168.  Id.  I  ^rhen  to   be  returned   to  tbe   llrst   box. 

After  that  jury  is  discharged,  the  ballots  containing  their 
names  must  be  again  rolled  up  or  folded,  as  prescribed  in  section 
1163  of  this  act,  and  returned  to  the  box  from  which  they  were 
first  taken;  and  the  same  course  must  be  pursued,  as  often  as  an 
issue  is  brought  to  trial  by  a  jury. 
Id.,  §  63. 

I  1169.  Ballots  of  absentees,  etc.,  to  be  retnrned  to  llrst 
box. 

The  ballot,  containing  the  name  of  a  juror,  who  is  absent,  when 
his  name  is  drawn  or  called,  or  is  set  aside,  or  excused  from 
serving  on  that  trial,  must  be  again  rolled  up  or  folded,  in  the 
same  manner  as  before,  and  returned  to  the  box,  containing  the 
undrawn  ballots,  as  soon  as  the  jury  is  sworn. 

Id..  I  67. 

9  1170.  Neiv  Jnrjr  majr  be  drawn  wblle  llrst  Is  empanel- 
led. 

If  an  issue  is  brought  to  trial  by  a  jury,  while  a  jury  is  em- 
panelled in  another  cause,  at  the  same  term,  and  not  then  dis- 
charged, the  court  may  order  a  jury,  for  the  trial  of  that  issue,  to 
be  drawn,  out  of  the  box  containing  the  ballots  then  undrawn; 
but,  in  any  other  case,  the  ballots,  containing  the  names  of  all 
the  trial  jurors,  returned  at,  and  attending  the  term,  must  be 
placed  together  in  the  same  box,  before  a  jury  is  drawn  there- 
from. 
Id.,  I  64. 

S  1171.  rAni*d,  1870,  19000  "VITben  talesmen  to  be  pro- 
cured, or  Jurors  dra^-n   from  third   box. 

If  a  sufficient  number  of  jurors,  duly  drawn  and  notified,  do  not 
attend,  or  cannot  bo  fibtainod  to  form  a  trial  jury,  the  court 
may,  in  any  county  except  Westchester,  direct  the  sheriff  to  re* 
quire  the  attendance  at  such  a  number  of  taleHmen,  from  the 
bystanders,  or  from  the  county  at  large,  qualified  to  serve  as 
trial  jurors,  as  it  deems  sufficient  for  the  purpose.  In  West* 
Chester  county,  the  court  must  direct  the  sheriff  to  draw  a  suffi- 
cient number  of  ballots  from  the  first  box.  specified  in  section 
five  hundred  and  eight  of  the  judiciary  law;  if  there  is  not  a 
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safficieut  number  of  ballots  remaininK  therein,  to  draw  the  resi- 
due  from  the  second  box,  specified  in  section  five  hundred  and 
twenty-three  of  the  judiciary  law.     In  any  other  county,  iexcept 
New  York  and  Kini^,  it  may,  in  its  discretion,  instead  of  diro<'t- 
inir  bim  to  require  talesmen  to  attend,  direct  him  to  draw  a  snffl- 
cielil    number  of  ballota  from  the  third  box,  specified  in  section 
five  hundred  and  twenty-four  of  the  judiciary  law.    In  either  case, 
the   sheriff  must  notify  the  persons  thus  drawn  to  attend  forth- 
with,   or  upon  a  day  fixed  by  the  court.     If,   for  any  reason,  a 
sufficient  number  of  jurors  to  try  the  issue  is  not  obtained,  from 
the  persons  notified,  under  an  order  made  as  prescribed  in  this 
section,  the  court  may  make  another  order,  or  successive  orders. 
until  a  snffici(>nt  number  is  obtained;  and  in  making  each  order, 
the   eourt  may   exercise  the  same  discretion,   as  in   making   the 
first  order. 

2    R.    S.    520.    I   54.   am*d.    Ani'd   by   L.    iOOO.   ch.    65.    |    3.    See  note  54 
&f  note's  of  Board  of  Statutory  ("onxolidatioii  at  end  of  cfxlt*. 

i   11T2.  'When    taleamen    to    be    procured. 

In  any  county,  except  New-York,  Kings,  or  Westchester,  the 
court  may  also  direct  the  sheriff  to  require  the  attendance  of  such 
a  number  of  qualified  talesmen,  for  the  trial  of  an  issue  of  fact, 
as  it  deems  sufficient,  where,  by  reason  of  one  or  more  juries 
bein^  empanelled,  or  for  any  other  reason,  no  ballot  remains  un- 
drawn; or  where,  in  consequence  of  jurors  being  set  aside,  a 
juror  cannot  be  obtained,  for  the  trial  of  that  issue,  from  the 
list  of  those  returnetl. 

Part  of  Id.,   f  65. 

i  11T3.  If  ailiertir  Is  a  party,  eonrt  may  appoint  a 
peraon   to  act  for  him. 

If,  in  a  case  specified  in  the  last  two  sections,  the  sheriff  is  a 
party  to  the  issue,  the  court  must  appoint  a  disinterested  person, 
to  act  in  place  of  the  sheriff.  For  that  puri)<»'*e,  the  person  so 
appointed  possesses  all  the  powers,  and  is  subject  to  all  the 
daties  and  liabilities  of  the  sheriff,  with  respt»ct  to  the  matter? 
specified  in  those  sections. 

Part  of  samo  flection,   amM. 

I  11T4.    [Aaa*d,  IfNm.]      Duty  of  nheriff  and  of  talennien. 

The  sheriff,  or  person  appointed  by  the  court,  must  notify  the 
requisite  number  of  persons  to  attend,  and  make  return  thereof, 
as  prescribed  in  section  five  hundred  and  thirty-six  of  the  ju- 
diciary law;  except  that  each  person  must  be  required  to  attend 
forthwith.  Each  person  so  notified  must  attend  forthwith,  and. 
nnU*8s  excused  by  the  court  or  set  aside,  must  serve  ns  a  juror 
uiK>n  the  trial.  For  a  neglect  or  refusal  so  to  do.  he  may  be 
fined,  in  the  same  manner  as  a  trial  juror,  regularly  drawn  and 
notified,  as  prescribed  in  the  judiciarj-  law;  and  he  is  subject  to 
the  same  exceptions  and  challenges,  as  any  other  trial  junu-. 

Id..  I  5.1.  Am*d  by  L.  1909,  ch.  6.";.  f  S.  Se«»  iwlt*  ."i."*  of  notes  of  Uoard 
of  8tatnt«tr7   ConiMdtdatloii    at    end   of   i-udf. 

f  1175.  [Aaa*d,  1877.]  Jury  competent,  althongrh  con- 
taialnar  only  part  or  none   of  orlfrinal   panel. 

It  i.*5  not  a  valid  objection  to  a  jury,  procured  as  prescribed 
in  the  last  four  sections,  that  it  contains  none  of  the  jurors  orig- 
inally returntnl  to  the  term,  or  is  only  nartially  composed  "f 
gflch  jurors. 

-^mainder  of  id.,   {  65,   extended. 
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i  117«.    lAmM,    18»4.1    Perempt€>ry    ohalleii|re«    In    «    civil 
action. 

Upyn  the  trial  of  au  issue  of  fact,  joined  iii  a  civil  action  in  a  court 
of  record,  each  party  may  pertniplorily  challeujute  not  more  than  hix 
and  in  a  court  not  of  record  each  party  may  peremptorily  challenge 
not  more  than  thre<»  of  the  persons  drawn  as  jurors  for  the  trial. 

L.   1804.  ch.  434. 

§  1177.  No  elialleiiKre  nlloTvecl  becaUMc  officer  drairlnfl^ 
In  n.  party,  etc. 

It  is  not  a  good  cause  of  challenge,  to  the  panel  or  array  of 

trial  jurors,   in   an  action  in   a  court  of   record,  that  the  officer 

who  drew  them  is  a  party  to,  or  interested  in  the  action,  or  coup- 

sel  or  attorney  for,  or  related  to,  a  party 

2  R.   S.   420.   £   5C   C2  Kdm.   4.'57j. 


fi   fl7H,  No   challenfce    alloiretl   becavfie   ofllcer   notlfyli 
In   M.  i»nrty,   otc*. 

It  is  not  a  good  cause  of  challcMige  to  the  panel  or  array  of  trial 
jurors,  in  an  action  in  a  court  of  record,  that  they  were  notified 
to  attend  by  an  orti<*er,  who  is  a  j>arty  to,  or  interested  in.  tbe 
action,  or  related  to  a  party:  unless  it  is  alleged  in  the  challenge, 
and  is  established,  that  one  or  more  <}f  the  jurors  drawn  were 
not  notified,  and  that  the  omission  was  intentional. 

M..   §  .j7. 

I  117».  [AmM,  IftOa.]     ChalleniireH  In  penal  action*. 

In  an  action,  in  a  court  of  record,  or  not  of  record,  wherein  a 
city,  town  or  county  is  a  parly,  it  is  not  a  good  cause  of  chal- 
lenge to  a  trial  juror,  or  to  an  officer  who  notified  the  trial 
junirs,  that  the  juror  or  the  officer  is  a  resident  of,  or  liable  to  pay 
taxes,  in  the  city,  town  or  eounty,  which  is  a  party  to  such  artion. 

M.,  §  .',S.  .S<^c.  alw).  2  K.  S.  .Ml,  «  2  (2  Ktlm.  571);  L.  1903,  ch.  2»4.  In 
ftrtH't  Sept.  1.   ioo:j. 

I  11  SO.  [Anra,  1H77,  1001,  ]!>11.1  Challenareii  how  tried. 
RxoeptionM  to  niid  revle-iv  of  the  determination  of  the 
eonrt,    In    refer€»n<»e    thereto. 

An  objection  to  the  qualifications  of  a  juror  is  available  only 
upon  a  challenge.  A  challenge  of  a  juror,  or  a  challenge  to  th? 
panel  or  array  of  jurrirs,  must  be  tried  and  determined  by  the 
court  only.  Either  party  may  except  to  the  determination,  and 
it  may  be  reviewed,  uj>on  a  question  of  fact,  or  a  question  of  law, 
or  both,  as  where  an  issue  of  fact  presented  by  the  pleadings  is 
tried  by  the  court;  except  that  wh(u'e  one  or  more  exceptions  are 
taken  to  the  rulings  of  the  court,  made  after  the  jury  is  eni- 
])ane!led,  an  exception  to  the  determination  of  a  challenge  must 
i)e  hc'inl  at  the  same  time;  and  the  case  must  contain  the  niatterh 
necessnry  to  [)rcsent  it,  upon  the  facts,  or  the  law,  or  both.  The 
f:u't  that  a  juror  is  in  the  empl<iy  of  a  party  to  the  action;  or.  if 
fi  party  to  the  action  is  a  corporation,  that  he  is  an  employee 
tlieroof  or  a  shareholder  or  a  str>ckliolder  therein;  or  in  actioas 
for  damages  for  injuries  to  person  or  property,  that  he  is  a 
shareholder,  stockholder,  director,  officer  or  employee,  or  in  any 
manner  interested,  in  any  insurance  company  issuing  policies  for 
protection  against  liability  for  damages  for  injury  to  person  or 
property,  sliall  constitute  a  good  ground  for  a  challenge  to  the 
favor  as  to  such  juror. 

L.   1S7:{.   ch.  427.   S   1      (\)   K<Im.   000),   am'd.     S(HJ   |  902;  L.   1901,  ch.  243; 
L.    1011,    ch.    200.    lu    .■fTcft    S('i>f.    1.    1911. 


c.  10,  t.  5,  a.  2  THE  VERDICT.  §$  1181-84 

ARTICLE    SBCOND. 

The  verdict. 

tec.  1181.  Dlacbane  of  Jury  tnfUng  to  agree. 

1182.  PlalntUr  cannot  anbmlt  to  nonsuit  after  jnry  ratlrM. 

1183.  In  an  action  to  recoTor  money,  jury  to  asaesa  damagec. 

1184.  How  donbLt.  treble,  or  increased  danmget,  fonnd  and  awarded. 
118G.  Wlien  verdict  to  be  taken,  gnbject  to  tbe  opinion  of  the  court. 

1186.  General  and  special  verdict  defined. 

1187.  Oenerai   or  special  Yerdlct,    when   rendered;    special   finding  witH 

general  Tordict. 

1188.  Special  finding  coirtrols  ganeral  verdict. 

1189.  EUitry  of  verdict;  subsequent  proceedings. 

I  1181.  DlAObarore   of  Jvry  fallinor  to   airree. 

Where  a  jury  is  empanelled  to  try  an  issue,  to  make  an  inquiry, 
or  to  assess  damages,  in  an  action  in  a  court  of  record,  or  not  of 
record,  or  in  a  special  proceeding  before  an  olficer,  if  the  jurors 
cannot  agree,  after  being  kept  together,  for  such  a  time  as  is 
deemed  reasonable,  by  the  court  before  which,  or  the  officer 
before  whom,  they  were  empanelled  the  court  or  officer  may  dis- 
charge them,  and  issue  a  precept  for  a  new  Jury,  or  order  another 
jory  to  be  drawn,  as  the  case  requires;  and  the  same  proceedings 
must  be  had  before  the  new  jury,  as  if  it  was  the  jury  first  em- 
panelled. 

t  B.    S.   664,   {  aa  (2  £dm.  675). 

i  118SL  PlAlntllK  cii.iiBot  siibiiilt  to  nonauit  after  Jury 
revli 


It  is  not  necessary,  in  an  action  in  a  court  of  record,  to  call 
the  plaintiff,  when  the  jurors  are  about  to  deliver  their  verdict; 
and  the  plaintiff,  in  such  an  action,  cannot  submit-to  a  nonsuit, 
after  the  cause  has  been  committed  to  the  jury,  to  consider  the 
verdict. 

f   1183.    In     action     to     recover     niome>'.    Jury     to    assess 
4amnar«>> 


In  an  action  to  recover  a  sum  of  money  only,  if  a  verdict  is 
found,  either  in  favor  of  the  plaintiff,  or  in  favor  of  a  defendant, 
who  has  set  up  a  counterclaim  for  a  sum  of  money,  the  jury. 
most  assess  the  amount  of  damages.  The  jury  may  also,  under 
the  direction  of  the  court,  assess  the  amount  of  the  damages, 
where  the  court  directs  judgment  for  the  plaintiff,  on  the  plead- 
ings, 

Co.  Proc.,  part  of  |  263.    The  remainder  of  that  section  Is  covered  by  Sf  503 
and  504,   ante. 

I  1184*   Hovr  donble,  treble,  or  Increased  daniafres>  fonnd 
and  awarded. 

Where  double,  treble,  or  otlier  increased  damages  are  given  by 
statute,  single  damages  only  are  to  be  fonnd  by  the  jury;  except 
in  a  case  where  the  statute  prescribes  a  different  rule.  The  sum 
so  found  must  be  increased  by  the  court,  and  judgment  rendered 
accordingly. 

Bmbodiss  tbe  rale  is  8  Jolins.  648,  and  26  Wend.  420. 
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S  1186.  [Aiu'A,  1870.]  Wben  verdict  to  be  taken,  siibject 
to  tbe  oplnloift  of  tbe  court. 

Where,  upon  the  trial  of  an  issue  by  a  juryt  the  case  presents 
only  questions  of  law,  the  judge  may  direct  the  jury  to  render 
a  verdict,  subject  to  the  opinion  of  the  court.  Notwithstanding 
that  such  a  verdict  has  been  rendered,  the  judge  holding  the  trial 
term  may,  at  the  same  term,  set  aside  the  verdict,  and  direcl 
judgment  to  be  entered  for  either  party,  with  like  effect  and 
like  manner,  as  iif  such  a  direction  had  been  given  at  the  trial. 
An  exception  to  such  a  direction  may  be  taken  as  prescribed  in 
section  nine  hundred  and  ninety-four  of  this  act. 

Co.  Proc,  part  of  f  266,  am'd.     Se«  I  1284,  pott. 

i  118«.  General  and  special  verdict  defined. 

A  general  verdict  is  one,  by  which  the  jury  pronounces,  gener- 
ally, upon  all  or  any  of  the  issues,  in  favor  either  of  tJie  plaiiilifF 
or  of  the  defendant.  A  special  verdict  is  one,  by  which  the 
jury  finds  the  facts  only,  leaving  the  court  to  deterniiue,  which 
party  is  entitled  to  judgment  thereupon. 

Id.,  1 360. 

I  1187.  [Am'd,  1895,  1004.1  General  or  special  verdict, 
vrnen  rendered;  ■pedal  flndlngr  ^vltb  flreneral  verdict. 

In  an  action  to  recover  a  sum  of  money  only,  or  real  property, 
or  a  chattel,  the  jury  ihay  render  a  general  or  special  verdict,  iu 
its  discretion.  In  any  other  action,  except  where  one  or  more 
specific  questions  of  fact,  stated  under  the  direction  of  the  court, 
are  tried  by  a  jury,  the  court  may  direct  the  jury  to  find  a  special 
verdict,  upon  all  or  any  of  the  issues.  Where  the  jury  finds  a 
general  verdict,  the  court  may  instruct  it  to  find  also  specially, 
upon  one  or  more  questions  of  fact,  stated  in  writing.  The 
(•pecial  verdict  or  special  finding  must  be  in  writing;  it  mu.st 
be  filed  with  the  clerk,  and  entered  in  the  minutes.  When  a 
motion  is  made  to  nonsuit  the  plaintiffs  or  for  the  direction  of 
a  verdict,  the  court  may,  pending  the  decision  of  such  motion, 
submit  any  question  of  fact  raised  by  the  pleadings  to  the  jury 
or  require  the  jury  to  assess  the  damage.  After  the  jury  shall 
have  rendered  a  special  verdict  upon  such  submission  or  shall 
have  assessed  the  damage,  the  court  may  then  pass  upon  the 
motion  to  nonsuit  or  direct  such  general  verdict  as  either  party 
may  be  entitled  to.  On  an  appeal  from  the  judgment  entered 
upon  such  nonsuit  or  general  verdict,  such  special  verdict,  or 
general  verdict,  shall  form  a  part  of  the  record,  and  the  ap- 
pellate division  or  the  court  of  appeals  may  direct  such  judg- 
mf'nt  thereon  as  either  party  may  be  entitled  to. 

Id.,  last  paragraph  of  f  261;  L.  1805,  ch.  040;  L.  1904,  cb.  131.  lo  effect 
March  28.  1904. 

S  1188.  Special  flndlngr  controls  sreneral  verdict. 

Where  a  special  finding  is  inconsistent  with  a  general  verdict, 

the  former  controls  the  latter,  and  the  court  must  render  judgment 

accordingly. 

Id.,  fi  262. 

1  1189.  [Am'd,  1877.1  Kntry  of  verdict  |  snbseaucnt  pro« 
ceedlnnrs. 

When  the  jury  renders  a  verdict,  or  finds  upon  one  or  more 

Kpecific  questions  of  fact,  stated  under  the  direction  of  the  court, 

the  clerk  must  make  an  entry,  in  liis  minutes,  specifying  the  time 

and  place  of  the  trial;  the  namc»s  of  the  jurors  and  witnesses;  th« 
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verdict,  or  the  qaestions  and  findings  thereupon,* as  the  case  re- 
quires; and  the  direction,  if  any,  which  the  court  giyes,  with 
respect  to  the  subsequent  proceedings.  Upon  the  application  of 
the  party  in  whose  favor  a  general  verdict  is  rendered,  the  clerk 
miifit  enter  judgment,  in  conformity  to  the  Yerdlct,  unless  a 
different  direction  is  given  by  the  court,  or  it  is  otherwise 
specially  prescribed  by  law. 
Ob.  Ptoe.,  part  of  (  2S4. 
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TITLE  VI. 

HiscellaneouB    provisions;     including?    those    relating     to 

embracery,  and  other  acts  of. 

Sec.   1190.  Trials  by  Jury  to  be  as  herein  provided. 

1191.  Venire  not  neooKsary. 

1192.  Jurors  not  to  be  questioned  for  their  verdict. 

1193.  Penalty  where  juror  takes  gift,  etc. 

1194.  Embracery;    i>enalty   therefor. 

1193.  Penalty   for  juror's  non-attendance   In   special  proceeding. 

119G.  SherllT.   etc.,    to  keep  jury  In  s|)eclal   procee<llng;   [leualty. 

1197.  Notice  of  imposition  of  fine. 

1198.  Special    return   of   delinquency   and   fine   to   county   court. 

1199.  Collection  or  remission   of  fine. 

§  1190.  [Am'd,  1007,  1909.]  Trlnln  hy  Jury  to  be  as 
liereln   provided. 

A  trial  by  a  jnry,  of  an  issue  of  fact,  joined  in  a  civil  action,  in 
a  court  of  record,  must  be  had,  as  prescribed  in  this  chapter;  ex- 
cept in  /I  case  where  it  is  otherwise  specially  prescribed  by  law. 
The  court  may,  upon  the  application  of  either  party,  exclude  from 
the  court-room  the  jurors  sitting  in  an  action  during  the  argument 
of  a  motion  for  non-suit,  dismissal  of  the  complaint  or  direction 
of  a  verdict. 

2   R.    S.    419,    I    53    (2   Edm.    437),    remoilelled.  L.    1907.    ch.    502.    Am'd 

by    I...    1909,    ch.    63,    f    3.    Also    partly    repealed  by    L.    1909.    ch.    14.    See 

Consolidated    I^ws,    tit.    Civil    Rights    l^w.    {    12.  Sec   note    56   of   notes   of 
Board  of  Statutory  Consolidation  at  end  of  co<le. 

§  1191.  Venire    not    necessary. 

A  venire  to  procure  jurors  cannot  be  issued  in  a  civil  action, 
brought  in  a  court  of  record,  except  us  specially  prescribed  by  law. 

Id.     410.   I   9    (2  Edm.  427). 

§  1102.  [Repealed  by  L.  1909,  ch.  14.  See  Consolidated  Laws, 
tit.  Civil  Rights  Law,  $  14.] 

|§  1103-1104.  [Repealed  by  L.  1909,  ch.  88.  See  Penal  Law, 
§§  375,  377.] 

|§  1105-1109.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated 
Laws,  tit.  Judiciary  Law,  §§  559-564.] 
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CHAPTER  XL 
Judgments. 

TITLE     L— JidgneBt  !■  AB  ietion. 

TITUE  IL—JidgmtnU  TakeB  Without  Proeets. 

TlTLK  iU.— YMMtlBff  or  Sottlag^  Aiido  o  ^aitfmoftt,  for  In«fKl«Hty  or  Irror 
i«  FmI. 

TITLE  I. 
Judgment  in  an  action. 

Aitlelo  1.  Gonerml   proytolona. 

2.  Mode  of  taking,  entering,  and  enforcing  a  judgment. 

8.  Docketing  a  Judgment;  effect  thereof,  as  a  Tien  upon  real  prop- 
erty; suspending  and  discbarglug  the  lien;  satisfaction  and  at- 
ilgnftioiit   of  a   jodgment. 

ARTICLES    FIRST. 

Oeneral  provision$ . 

Sec.  1200.  Di>finltloti  of  judgment. 

1201.  [Repealed.] 

1202.  When  judgment  may  be  entered. 

1203.  Application  for  judgment. 

1204.  Judgment  may  be  for  or  against  any  of  the  {Mrtiei* 
1206.  When  a   several  judgment  may  be  taken. 

1206.  Judgment  for  or  against  a  married  woman. 

120?.  When  judgment  for  plaintiff  not  to  exceed  judgmeDt  demalidod. 

1206.  Rate  or  damages. 

1209.  Effect  of  Judgment  dlfemtwlng  the  oompUlut* 

1210.  Judgment  against  a  dead  person.  • 

1211.  Judgment  to  bear  interest. 

I  190O.  (Ant'tf,  ISrt.]    D^ftnltlotl  of  J«d#toeAt. 

A  judgment  is  either  interlocutorj  or  the  final  determination  of 
the  rightfi  of  tbe  parties  in  the  action. 
Co.  Proo  ,  1 216,  aiu'd. 

f  1201.  [Repealed^  1S77.] 

I  ia02.  "Wlk^n  Jiidffiiieiit  may  be  entered. 

Judgment  may  be  entered  in  term  or  vacation. 

L.  1810.  cb.  S86.  S  23  (4  fidm.  d91). 

g  120S»  tAm'dy  IdOO.]     Application  for  Judflrmetit. 

Judgment  must  be  entered,  in  the  first  instance,  pursuant  to 
the  direction  of  the  court,  at  a  term  held  by  one  judge;  ezeept 
where  special  provision  is  otherwise  made  by  law.  If  notice  of 
tn  application  for  judgment  is  not  required,  and  an  order  for 
judgment  is  made  by  a  judge  out  of  court,  the  judgment  may 
be  entered  with  the  same  force  and  effect  as  if  granted  in  court. 

Substitute  for  Co.  Proc.,  f  278.  L.  1900,  cb.   147.     In  effect  Sept.   1,  1900. 

I  1204.  Judgment  may  be  for  or  agrainst  any  of  tbe 
parties. 

Judgment  ma^  be  given  for  or  against  one  or  more  plaintiffs, 
and  for  or  against  one  or  more  defendants.     It  may  aettrmine 
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the  ultimate  rights  of  the  parties  on  the  same  side,  as  between 
themselves;  and  it  may  grant,  to  a  defendant,  any  affirmative 
relief,  to  which  he  is  entitled. 

Co.  Proc..   Ant  sentence  of  |  274.    See  If  454  and  450,  ante. 

i  1205.  IVhen    a    serexal   Judflrment    may    be    taken. 

Where  the  action  is  against  two  or  more  defendants,  and  a 
several  judgment  is  proper,  the  court  may.  in  its  discretion, 
render  judgment,  or  require  the  plaintiff  to  take  judgment, 
against  one  or  more  of  the  defendants;  and  direct  that  the  action 
be  severed,  and  proceed  against  the  others,  as  the  only  defend- 
ants therein. 

Id.,  second  sentence  of  {  274,  am'd. 

1  laoe.  [Repealed  by  L.  1909,  ch.  19.  See  Consolidated  Laws, 
tit.  Domestic  Relations  Law,  §  51.] 

f  1207.  IVheii  Judflrment  for  plalntllK  not  to  exceed 
Jndorment    demanded. 

Where  there  is  no  answer,  the  judgment  shall  not  be  more 
favorable  to  the  plaintiff,  than  that  demanded  in  the  complaint. 
Where  there  is  an  answer,  the  court  may  permit  the  plaintiff  to 
take  any  judgment,  consistent  with  the  case  made  by  the  com- 
plaint, and  embraced  within  the  issue. 

Co.    Proc.,    fi   275. 

f  1208.  Rate    of    damages. 

Where  either  party  is  entitled  to  recover  damages,  he  may  re- 
cover any  rate'  of  damages,  which  he  might  have  heretofore  re- 
covered, for  the  same  cause  of  action. 

Id.     i  276,  am'd. 

§  1200.  [Am'd,  1877.1  BIKect  of  Judgment  liliimiBslnar 
the    complaint. 

A  final  judgment,  dismissing  the  complaint,  either  before  or 
after  a  trial,  rendered  in  an  action  hereafter  commenced,  does 
not  prevent  a  new  action  for  the  same  cause  of  action,  unless  it 
expressly  declares,  or  it  appears  by  the  judgment-roll,  that  it  is 
rendered  upon  the  merits.     (See  §§  1525,  1G40.) 

§   1210.  Jadflrment    agralnst    a    dead    person. 

Where  a  judgment  for  a  sum  of  money,  or  directing  the  pay- 
ment of  money,  is  entered  against  a  party,  after  his  death,  in  a 
case  where  it  may  be  so  taken,  by  special  provision  of  law,  a 
memorandum  of  the  party*s  death  must  be  entered,  with  the 
judgment,  in  the  judgment-book,  indorsed  on  the  judgment-roll, 
and  noted  on  the  margin  of  the  docket  of  the  judgment.  Such  a 
judgment  does  not  become  a  lien  upon  the  real  property,  or  chat- 
tels real,  of  the  decedent:  but  it  establishes  a  debt,  to  be  paid  in 
the  course  of  udniinistrutiou. 

2  B.   S.   359,   I   7   (2   Edm.   372),   with  amendments. 
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§    1211.  Jvdffment  to   bear   interest* 

^^  judgment  for  a  sum  of  money,  rendered  In  a  Oourt  of  record, 
or  not  of  record,  or  a  judgment  rendered  in  a  court  of  record, 
directing  the  pavment  of  money,  bears  interest  from  the  time 
when  it  is  entered.  But  where  a  judgment  directs  that  money 
paid  out  shall  be  refunded  or  rc^pnid,  the  direction  includes  in- 
terest from  the  time  when  the  money  was  paid,  unless  the  con- 
traiy  is  expressed. 

From  L.  1844,  cb.  824,  I  1  (4  Edm.  028),  as  am'd  by  L.  1809,  cli.  807, 
f    1    (7    £diD.    477). 
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ARTICIiB   SBCOBTD. 

Mode  of  taking,  entering,  and  enforcing  afudgment. 

IM.  1212.  Jadflftnent  by  default    in  certain  actions  on  contract;  bow  tabtB* 
1218.  Amount  of  judgment  in  aucb  cases;  bow  determined. 

1214.  Application  to  court  for  Judgment  by  default;   wben  necessary. 

1215.  ProceedlDf^s  on  sucb  an  application. 

1216.  Application  for  Judgment    in  case  of  aervlce   hj  publication,   etc 

1217.  Attachment    and   undertaking   for    restitution,    required   in   certain 

actions. 

1218.  When  judgment  cannot  be  taken   agnlnat  sn  Infant  defendant. 

1219.  When  a  defendant  In  defaolt  la  entitled  to  notice 

1220.  When  action   may  be  severed,   if  Issues  of  law  and  issues  <t  facto 

presented. 

1221.  Judgment   how   taken,   after  trial  of  istncr   of  law  and   lasnM  of 

fact,  In  the  same  action. 

1222.  Final  Judgment,  how  taken  after  issue  of  law  only. 

1223.  Proceedings   upon   application   under   the   last   two  sections. 

1224.  Id.;   upon  Interlocutory  judgment,   etc.,   affirmed  at  a   term  o"  tto 

appellate  division  of  the  supreme  court. 

1225.  Judgment   after  trial  by  Jury  of  specific  questions  of   fact. 

1226.  Id.;  after   reference  to  determine  specific  questions  of  fact. 

1227.  Id.;  upon  motion  for  a  new  trial,   heard  by  the  appellate  divIakMi 

of  the  supreme  court. 

1228.  Id.;  upon  trial   by  court  or  referee  of  the  whole  Iss-ne  of  fact. 

1229.  In    matrimonial    causes,    judgment    can    be    rendered    only    by    the 

court. 

1230.  Final    judgment    upon    decision    or    report    awarding    intprl  ctofy 

judFnient.   etc. 

1231.  Id.;  how  final  jud>.;ment  entered  and  settled  in  certain  casoe. 

1232.  Interlocutory   referouce  oi    inquisitiuu;    how*   rtV.e..vo 

1233.  Motion   for  judgment   upon  a  special  yerdict,   etc. 

1234.  Id.;  upon  verdict  subject  to  opinion  of  court. 

1235.  Interest  on  verdict,  etc.,  to  be  included  In  recivery. 
1296.  Enrry  of  judgdient. 

1237.  Judgment-roll    to  be  filed;  of  what   it   consists. 

1238.  Id.;    by    wliom    prepared. 

1239.  Time  of  filing  judgment-roll  to  be   noted. 

1240.  When  a  jud'ment   may  l»e  enforced  by  execution. 

1241.  When  a  Judgment  may  be  enforced  by  punishment  for  d^soboyiagll 

1242.  Iteal  proi>ertv;   how  sold.    Effect  of  conveyance. 

1243.  Security   upon    sale  by   referee. 

1244.  Conveyance  to  state  name  of  partr. 

S  1212.  [Am*d,  1S79.]  Judarment  by  dcfuuit  In  certain 
nctloii»4   on   contract;   ho^w  taken. 

In  ail  action  specified  in  Boction  four  hundred  and  twenty  of 
this  act,  whore  tlie  sumnious  was  personullr  served  upon  the 
defendant,  and  the  copy  of  the  complaint,  or  a  notice  stating? 
the  sum  of  money  for  which  jndpmeiit  will  be  taken,  was  served 
«\ith  the  summons,  or  where  the  defendant  has  appeared,  Hit  has 
made  default  in  pleading,  the  phiintiff  may  take  judgment  by  do- 
fault,  as  follows: 

1.  if  the  defendant  has  made  default  in  appearing,  the  plaintiff 
must  file  proof  of  the  service  of  the  summons,  and  of  a  copy  of 
the  complaint  or  the  notice;  and  also  proof,  by  affidavit,  that  the 
defendant  has  not  appeared.  Whereupon  the  clerk  must  enter 
final  judgment  in  his  favor. 

2.  If  tne  defendant  had  seasonably  appeared,  but  has  made 
default  in  pleading,  the  plaintiff  must  file  proof  of  the  service  of 
the  summons  and  of  the  appearance  or  of  the  appearance  only; 
and  also  proof,  by  affidavit,  of  the  default.  Whereupon,  the  clerk 
must  enter  final  judgment  in  his  favor. 

If  the  defendant  has  made  default  in  appearing  or  pleading:, 
and  the  case  is  not  one  where  the  clerk  can  enter  final  judgment, 
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as  prescribed  in  either  of  the  foregoing  subdiviBions  of  this  sec- 
tion, the  plaintiff  must  apply  to  the  court  for  judgment,  as  pre- 
scribed in  section  1214  of  this  act. 

Substituted  for  Co.  Proc.,  |   Z4«,  part  of  snbd.  1. 

S  1S13*  Amount  of  Judarinent  In  snch  ca«e«|  liovf  deter- 
SAimed. 

Where  final  judgment  may  be  entered  by  the  clerk,  as  pre- 
scribed in  the  last  section,  t^e  amount  thereof  must  be  deter- 
mined as  follows: 

1.  If  the  complaint  is  verified,  the  judgment  must  be  entered 
for  the  sum/ for  which  the  complaint  demands  judgment;  or» 
at  the  plaintlfTs  option,  for  a  smaller  sum;  and  if  a  computation 
of  interest  is  necessary,  it  may  be  made  by  the  clerk. 

2.  If  the  complaint  is  not  verified,  the  clerk  must  assess  the 
amount  due  to  the  plaintiff,  by  computing  the  sum  due  upon  an 
iiutmment  for  the  payment  of  money  only,  the  non-payment  of 
-fvhieh  constitutes  a  cause  of  action,  stated  in  the?  complaint;  and 
by  ascertaining,  by  the  examination  of  the  plaintiff,  upon  oath, 
or  by  other  competent  proof,  the  u mount  due  to  him  for  any  other 
cause  of  action  stated  in  the  complaint.  If  an  instrument,  speci- 
fied in  this  subdivision,  has  been  lost,  so  that  it  cannot  be  pro- 
duced to  the  clerk,  he  must  take  proof  of  its  loss  and  of  its  con- 
tents. Either  party  may  require  the  clerk  to  reduce  to  writing 
and  file  the  assessment,  and  the  oral  proof,  if  any,  taken  there- 
upon. 

Id. 

I  1214.  [Am'd,  1877,  1000.]  Application  to  court  for  Jadff- 
m«nt  bjr  defa.nlt|  Mrhen  necessary-. 

Where  the  summons  was  personally  served  upon  the  defendant, 
within  the  State,  and  he  has  made  default  in  appearing,  or 
where  the  defendant  has  appeared,  but  has  made  default  in 
pleading:  and  the  case  is  not  one  where  the  clerk  can  enter  final 
judgment,  as  prescribed  in  the  last  two  sections,  the  plaintiff 
may  apply  to  the  court,  or  to  a  judge  or  justice  thereof  out  of 
conrt,  for  judgment.  Upon  the  application  he  must  file,  if  the 
default  was  in  appearing,  proof  of  service  of  the  summons;  or, 
if  the  default  was  in  pleading,  proof  of  appearance,  and  also. 
if  a  copy  of  the  complaint  was  demanded,  proof  of  service 
thereof,  upon  the  defendant's  attorney;  and  in  either  case,  proof 
by  affidavit,  of  the  default  which  entitles  him  to  judgment.  If 
one  or  more  of  the  defendants  have  appeared,  and  one  or  more 
defendants  have  failed  to  appear,  then  the  application  for  judg- 
ment must  be  made  to  the  court,  unless  the  defendants  who  have 
appeared  consent  to  the  making  of  such  ax^plication  to  a  judge 
»r  justice  out  of  court. 

Sabstltnted  for  the  first  sentence  of  Co.  Proc,  9  24G,  subd.  2;  I^.  1900,  ch. 
147.    In  effect  Sept.   1,   1000.    Bee  Enle  t6. 

f  1215.  [An(i*dy,1877,  1901.]  Proceedlnar*  on  nncb  an  applt- 
ratlon. 

The  court,  or  a  judge  or  justice  thereof,  must  thereupon  render 
the  judgment  to  which  the  plaintiff  is  entitled.  It,  or  they,  may, 
without  a  jury,  or  with  a  jury  if  one  is  present  in  court,  make  a 
computation  or  assessment,  or  take  an  account,  or  proof  of  a  fact, 
for  the  purpose  of  enabling  it.  or  them,  to  render  the  judgment, 
or  to  carr^  it  into  effect:  or  it,  or  thoy,  may  in  its.  or  their,  dis- 
cretion, direct  a  reference,  or  a  writ  of  inquiry,  for  either  pur- 
Y',  except  that  where  the  action  is  brought  to  recover  damages 
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for  a  personal  injury  or  an  injury  to  property,  the  damages  must 
be  ascertained  by  means  of  a  writ  of  inquiry.  Where  a  reference 
or  writ  of  inquiry  is  directed,  the  court,  or  a  judge  or  justice 
thereof,  may  direct  that  the  report  or  inquisition  be  returned  to 
the  court,  or  a  judge  or  justice  thereof,  for  its,  or  their,  further" 
action;  or  it,  or  they,  may  in  its,  or  their,  discretion,  except  where" 
special  provision  is  otherwise  made  by  law,  omit  that  direction; 
in  which  case  final  judgment  may  be  entered  bj'  the  clerk,  in  ac- 
cordance with  the  report  of  the  referee,  or  for  the  damages  ascer- 
tained by  the  inquisition,  without  any  further  application. 

Co.  Proc.,  I  246,   second  and  third  sentences  of  subd.  2,  am^.    See  |  1228; 
L.  1901,  ch.  611.    In  effect  April  24,  1901. 

$  1216.  [Am'd,  1895,  1901.]  Application  for  Indffment  In 
cane  of  service  by  publication,  etc. 

Where  the  summons  was  served  upon  the  defendant  without 
the  state,  or  otherwise  than  personally,  if  the  defendant  does  not 
demand  a  copy  of  the  complaint,  or  plead,  as  the  case  requires* 
within  twenty  days  after  the  service  is  complete,  the  plaintiff  may 
apply  to  the  court,  or  a  judge  or  justice  thereof,  for  the  judgment 
demanded  in  the  complaint.  Upon  such  an  application,  he  must 
file  proof  that  the  service  is  complete,  and  proof,  by  affidavit,  of 
the  defendant's  default.  The  court,  or  a  judge  or  justice  thereof, 
must  require  proof  of  the  cause  of  action,  set  forth  in  the  com- 
plaint to  be  made,  either  before  such  court,  or  such  judge  or  jus- 
tice, or  before  a  referee  appointed  for  that  purpose;  except  that 
where  the  action  is  brought  to  recover  damages  for  a  personal 
injury,  or  an  injury  to  property,  the  damages  must  be  ascertained 
by  means  of  a  writ  of  inquiry  as  prescribed  in  the  last  section. 
If  the  defendant  is  an*  non-resident,  or  a  foreign  corporation,  the 
court,  or  a  judge  or  justice  to  whom  such  application  is  made, 
must  require  tlje  plaintiff,  or  his  agent  or  attorney,  to  be  exam- 
ined on  oath,  respecting  any  paymeut.s  to  the  plfiihtiff,  or  to  any 
one  for  his  use,  on  account  of  his  demand,  and  must  render  the 
judgment  to  which  the  plaintiff  is  entitled.  But  before  rendering 
judgment,  the  court,  or  a  judge  or  justice  thereof,  to  whom  the 
application  is  made,  may,  in  any  case,  in  its,  or  their,  discretion, 
require  the  plaintiff  to  file  an  undertaking,  to  abide  the  order  of 
the  court  touching  the  restitution  of  any  estate  or  effects  which 
may  be  directed  by  the  judgment  to  be  transferred  or  delivered, 
or  the  re.*«titution  of  any  money  that  may  be  collected  under  or 
by  virtue  of  the  judgment,  in  case -the  defendant  or  his  repre- 
sentative api)lies  and  is  admitted  to  defend  the  action,  and  suc- 
ceeds in  his  d-efonse. 

L.    1805,   ch.   582;   L.    1901,    ch.   511.     In  effect   April  24,  1901. 

If  1217.  Attaclinient  nnd  nndertakinv  for  reatltatloB, 
reqnlred  in  certain  actions. 

A  judgment  shall  not  be  rendered  for  a  sum  of  money  only, 
upon  nn  application  made  pursuant  to  the  last  section,  except  in 
an  action  specified  in  section  G,S5  of  this  act.  Where  the  defend- 
ant is  a  non-resident,  or  a  foreign  corporation,  and  has  not  ap- 
peared, the  plaintiff,  upon  the  application  for  judgment  in  such 
an  action,  must  produce  and  file  the  following  papers: 

1.  Proof,  by  aflSdavit,  that  a  warrant  of  attachment,  granted  in 
the  action,  has  been  levied  upon  property  of  the  defendant. 

2.  A  description  of  the  property,  so  attached,  verified  by  affi- 
davit; with  a  statement  of  the  value  thereof,  according  to  the 
inventory. 

•So  in  •riginal.  — — — . 
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3.  The  undertaking  mentioned  in  section  1216,  if  one  his  been 
reQoired. 

FroiB  Role  84,  and  Oo.  Froc,  |  246,   fiftrt  of  wabA.  S,  am'd. 

S  1218.  [Am'd,  1870.]  lil^hen  JudflraKent  cannot  be  taken 
mcninet  nn  Infant  defendant. 

A  judcrment  by  default  shall  not  be  taken  against  an  infant  de- 
fendant, until' twenty  days  have  expired,  since  the  appointment  of 
a  guardian  ad  litem  for  him. 

See  Oo.  Proc.,  9  115,  and  ante,  {  4n.    See  {  1858,  post     ' 

i  1219.    "Wlien  a  defendant  in  default  la  entitled  to  notice. 

A  defendant,  against  whom  iud^ent  is  taken,  pursuant  to  the 
foregoing  sections  of  this  article,  is  entitled  to  notice,  as  follows: 

1.  lAna*d,  1879.]  If  he  has  appeared  generally  but  has  made 
default  In  pleading,  he  is  entitled  to  at  least  five  days'  notice  of 
the  time  and  place  of  an  assessment  by  the  clerk,  and  to  at  least 
eight  days'  notice  of  the  time  and  place  of  an  application  to  the 
court  for  judgment. 

2.  In  a  case  where  an  application  for  judgment  must  be  made 
to  the  court,  the  defendant  may  serve  upon  the  plaintiffs  attor- 
ney, at  any  time  before  the  application  for  judgment,  a  written 
demand  of  notice  of  the  execution  of  any  reference,  or  writ  of  in- 
quiry, which  may  be  granted  upon  the  application.  Such  a  de- 
mand is  not  an  appearance  in  the  action.  It  must  be  subscribed 
by  the  defendant^  in  person,  or  by  an  attorney  or  agent,  who 
must  add  to  his  signature  his  office  address,  with  the  particulars, 
prescribed  in  section  417  of  this  act,  concerning  the  office  address 
of  the  plaintiffs  attorney.  Thereupon  at  least  five  days*  notice 
of  the  time  and  place  of  the  execution  of  the  reference,  or  writ 
of  inquiry,  must  be  given  to  the  defendant,  by  service  thereof 
upon  the  person,  whose  name  is  subscribed  to  the  demand,  in 
the  manner  prescribed  in  this  act,  for  service  of  a  paper  upon 
an  attorney  in  an  action. 

See  Co.  Pne.,  f  246,  tiibds.  1  and  Sl 

I  1220.  1%'hen  action  nuiy  be  severed,  if  issnea  of  law 
and  iaanea  of  fact  presented. 

Where  an  issue  of  law  and  an  issue  of  fact  arise,  with  respect 
to  different  causes  of  action,  set  forth  in  the  complaint,  and  final 
judgment  can  be  taken,  with  respect  to  one  or  more  of  the  causes 
of  action,  without  prejudice  to  either  party  in  maintaiuing  the 
action,  or  a  defence  or  counterclaim,  with  respect  to  the  other 
causes  of  action,  or  in  the  recovery  of  final  judgment  upon  the 
whole  issue,  the  court  may,  in  its  discretion,  and  at  any  stage  of 
the  action,  direct  that  the  action  be  divided  into  two  or  more 
actions,  as  the  case  requires. 

I  1221.  [Au'd,  1877.]  Jndffment  how  taken,  after  trial  of 
iaanea  of  law  and  iaanea  of  fact,  in  the  aanae  action. 

Where  one  or  more  issues  of  law,  and  one  or  more  issues  of 
fact,  arise  in  the  same  action,  and  all  the  issues  have  been  tried, 
final  judgment  upon  the  whole  issue  must  be  taken,  as  follows: 

1.  where  an  application  must  be  made  to  the  court  for  judg- 
ment upon  the  issue  last  tried,  the  application  must  be  for  judg- 
ment, upon  the  whole  issue;  and  judgment  must  be  rendered 
accordingly. 

2.  Where  the  action  is  triable  by  a  jury,  and  the  issue  last 
tried  is  tried  at  a  term  of  the  court,  the  application  for  judg- 
ment, upon  the  whole  issue,  may  be  entertained,  in  the  discretion 
of  the  court,  at  that  term  and  with  or  without  notice;  if  not  ■• 
entertained,  it  must  be  heard  as  a  motion. 

277  • 


%%  1222-26  BNTERIN6  JUDOKBNT.  e.  11, 1. 1,  a.  2 


8.  Where  the  issue  last  tried  is  tried  before  a  referee,  his 
port  must  award  the  proper  judgment  upon  the  whole  issue,  un- 
less otherwise  prescribed  In  the  order  of  reference. 

S  1222.  [Aiu*d,  1879.]  Final  Juavwent,  how  teken  fiftev 
laaue  of  lavr  only. 

Final  judgment  upon  an  issue  of  law,  where  no  issue  of  fact 
remains  to  be  tried,  and  final  judgment  has  not  been  directed  as 
prescribed  in  section  ten  hundred  and  twenty-one  of  this  act,  may 
be  entered  upon  application  to  the  court  or  by  the  clerk  in  au 
action  specified  in  section  four  hundred  and  twenty  of  this  act. 

Co.  Proo.,  pAft  of  f  209,  am'd. 


i  1928.  [Am'd,  1877.]  Proooed|n«ii  upon  appltontlon  vnAev 
the  lAat  tYvo  •oetfons. 

Upon  an  application,  by  either  party,  to  the  court,  for  final 
jodgnient,  after  the  i^ecision  of  an  issue  of  law,  as  prescribed  in 
the  last  two  sections,  the  court  has  the  powers  specified  in  eec- 
tion  12X5  of  this  act,  upon  an  application  for  judgment  by  the 
plaintiH.  Where  final  judgment  may  be  awarded  in  a  referee*B 
report,  as  prescribed  in  section  twelvo  hundred  and  twenty-one 
of  this  act,  the  referee  may  make  a  computation,  or  an  assess* 
ment,  or  take  an  account,  or  proof  of  a  fact,  for  the  purpose  of 
enabling  him  to  award  the  proper  judgment,  or  enabling  the  court 
to  carry  it  into  effect;  and  he  may  ascertain  and  fix  the  damages, 
as  a  jury  may  do,  upon  the  execution  of  a  writ  of  inquiry. 

la. 

I  1294.  [Am'il,  1895.]  Id.f  upon  Interlocutory  Juit^menty 
etc.,  fifilrmed  at  a  term  of  the  appellate  division  of  the 
supreme  eourt. 

When  an  order  or  judgment  is  wholly  or  partly  affirmeu  niK>n 
an  appeal  to  the  appellate  division  of  the  supreme  court,  and  no 
issue  of  fact  remains  to  be  tried,  the  appellate  division  may,  in 
its  discretion,  render  final  judgment,  unless  it  permits  the  ap- 
pellant to  amend  or  plead  over. 

(  1220.  Judarment  after  trial  by  Jury  of  »pec|lle  questlona 
of  fact. 

In  an  action  triable  by  the  court,  where  one  or  more  specific 
questions  of  fact,  arising  upon  the  issues,  have  been  tried  by  a 
jury,  judgment  may  be  taken,  upon  the  application  of  either 
party,  as  follows: 

1.  If  all  the  issues  of  fact  in  the  action  are  determined  by  the 
findings  of  the  jury,  or  the  remaining  issues  of  fact  have  been 
determined  b^  the  decision  of  the  court,  or  the  report  of  a  ref- 
eree, an  application  for  judgment,  upon  the  whole  issue,  may  be 
made  as  upon  a  motion. 

2.  If  one  or  more  issues  of  fact  remain  to  be  tried,  judgment 
may  be  rendered  upon  the  whole  issue,  at  the  term  of  the  ^ourt 
where,  or  by  direction  of  the  referee  by  whom,  they  are  tried. 

Sea  H  vro  t7a,  ante. 

§  1220.  Id. I  after  reference  to  determine  npeclllo  qiuaa* 
<|oaa  of  faot. 

Where  a  reference  has  been  made,  to  report  upon  one  or  more 
NWcifio  questions  of  fact,  arising  upon  the  issue,  and  the  remaia- 
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mg  issues  have  been  tried,  judgment  must  be  taken,  upon  the  ap- 
plication of  either  party,  as  prescribed  in  section  1221  of  this 
act. 

Co.  Proc.,  i»art  of  f  8T9,  am'd.     See  H  97)  and  1331,  ante. 

i  1227.  [Am'd,  18»S.]  Id.)  upon  motion  for  new  trial, 
1i««rd  l»y  the  appellate  dlvl«ton  of  the  0itpvemo  oourt. 

Where  a  motion  for  a  new  trial,  made  at  the  first  instance  nt 
a  term  of  the  appellate  division  of  the  supreme  court,  is  denied, 
judgment  may  be  taken,  as  if  the  motion  for  a  new  trial  had  not 
been  made,  after  the  expiration  of  four  days  from  the  entry  of 
the  order,  and  the  service,  upon  the  attorney  for  the  adverse 
party,  of  a  copy  thereof,  and  notice  of  the  entry;  but  not  before. 

L.    JflMp    eta.    94U. 

jl  iaS8.   [Am'd,  1870.]     ld.|  upon  trial  by  court  or  referea 
af  tba  wrhole  Isaue  af  faet. 

Where  the  whole  issue  is  an  issue  of  fact,  which  was  tried  by 
a  referee,  the  report  stands  as  a  decision  of  the  court.  Except 
where  it  is  otherwise  expressly  prescribed  by  law,  judgment 
n^n  such  a  report,  or  upon  the  decision  of  the  court,  upon  the 
tnal  of  the  whole  issue  of  fact  without  a  jury,  may  bo  entered  by 
the  clerk,  as  directed  therein,  upon  filing  the  decision  or  report. 
Co.  Proc.,  iMrts  of  IS  267  and  212,  am'd. 

I  1220.  In  matrimonial  cauaea,  JudK-iaont  can  bo  rendered 
onlj-  bi*  the  court. 

In  an  action  to  annnl  a  marriage,  or  for  a  divorce  or  separation, 
judgment  cannot  be  taken,  of  course,  upon  a  referee's  report,  as 
prescribed  in  the  last  section,  or  where  the  reference  was  made, 
as  prescribed  in  section  1215  of  this  uct.  Where  a  reference  is 
made  in  such  an  action,  the  testimony,  and  the  other  proceedings 
apon  the  reference,  must  be  certified  to  the  court,  by  the  referee, 
with  his  report;  and  judgment  must  be  rendered  by  the  court. 

I  ivao.  [Am'd,  1«*7T.]  Final  Judarment  upon  deelalon  or 
report  awarding  Interlocutor}-'  JudKiuent,  etc. 

In  a  case,  not  provided  for  in  the  foregoing  sections  of  this 
article,  where  the  decision,  upon  a  trial  by  the  court,  without  a 
jury,  or  the  rejwrt,  upon  the  trial  by  a  referee,  directs  an  inter- 
locutory judgment  to  be  entered,  and  the  party  afterwards  be- 
comes entitled  to  a  final  judgment,  an  application  for  the  latter 
may  be  made,  as  upon  a  motion.  And  where  a  judgment  requires 
the  appointment  of  a  referee,  to  do  any  act  thereunder,  the  ref- 
eree muat  be  appointed  by  the  judgment,  or  by  the  court,  upon 
motion,  except  as  otherwise  prescribed  in  the  next  section. 

I  12«St.  Id«)  hoYT  Jlaal  judgment  entered  and  aettled  In 
eertailn   canea. 

In  an  action  triable  by  the  court,  an  interlocutory  judgment, 
rendered  upon  a  default  in  appearing  or  pleading,  or  pursuant  to 
the  dire  *tion  contained  in  a  decision  or  report,  may  state  the  sub- 
stance of  the  final  judgment,  to  which  the  party  will  be  entitled. 
It  may  also  direct,  that  the  final  ju4gni(»nt  be  settled  by  a  judge, 
or  a  referc*.  In  that  case,  fin>il  jud.t?ment  shall  not  be  entered, 
antil  a  settlement  thereof,  subsnribod  by  tlic  judge  or  referee,  is 
filed.  Where  ap  interlocutory  judgment  awards  costs,  they  may 
b«   airardad  generally,   without   specifying  the  amount  thereof. 

Uft} 
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Where  the  final  judgment  is  directed  to  be  settled,  and  the  costs 
have  not  been  taxed  when  the  settlement  thereof  is  filed,  a  blank 
for  the  amount  of  the  costs  must  be  left  in  the  settlement;  and 
the  costs  must  be  taxed,  and  the  blank  filled  up  accordingly,  by 
the  clerk,  when  the  final  judgment  is  entered. 

g   12S2.   Interlocutory  reference  or   inanialtion)  bofr   re- 

Where  a  reference,  or  writ  of  inquiry,  directed  as  prescribed 
in  section  1015,  or  section  1215  of  this  act,  has  been  executed, 
either  party  may  apply  for  an  order,  directing  a  new  hearing,  or  a 
new  writ  of  inquiry,  upon  proof,  by  affidavit,  that  error  was  com- 
mitted, to  his  prejudice,  upon  the  hearing,  or  in  the  report,  or 
upon  the  execution  of  the  writ,  or  in  the  inquisition.  In  a  proper 
case,  the  application  may  be  granted,  after  judgment  has  been 
entered.  In  that  case,  the  judgment  may  be  set  aside,  either  then 
or  after  the  new  hearing,  or  the  execution  of  the  new  writ,  as 
justice  requires. 

(  1238.  Motion  for  Jadffnient  npon  m.  special  verdict,  etc 

A  motion  for  judgment,  upon  a  special  verdict,  may  be  made 
by  either  party;  and  must,  in  the  first  instance,  be  heard  and  de- 
cided, at  a  term  held  by  one  judge. 
Co.  Proc.,  part  of  f  265.   See  f  1180,  ante. 

§  1234.  [Am*d,  1895.]  Id.)  npon  verdict  •nbjeet  to  opinion 
of  conrt. 

A  motion  for  judgment,  upon  a  verdict  subject  to  the  opinion  of 
the  court,  may  be  made  by  either  j^arty;  and  must  be  heard  and 
decided  at  a  term  of  the  appellate  division  of  the  supreme  court. 
Id.   See  f  118B,  ante.    L.  1895.  ch.  946. 

S  123S.  Interent  on  -verdict^  etc.,  to  be  Inelnded  In  ro- 
covcry. 

Where  final  judgment  is  rendered  for  a  sum  of  money,  awarded 
by  a  verdict,  report,  or  decision,  interest  upon  the  snm  awarded, 
from  the  time  when  the  verdict  was  rendered,  or  the  report  or 
decision  was  made,  to  the  time  of  entering  judgment,  must  be 
computed  by  the  clerk,  added  to  the  sum  awarded,  and  Indaded 
in  the  amount  of  the  judgment 
Id..  I  310,  am'd 

§  1236.  [Am'd,  1807.]     Entry  off  Jndffment. 

Every  interlocutory  judgment  or  final  judgment  shall  be  signed 
by  the  clerk  and  filed  in  his  ofilce,  and  such  signing  and  filing 
shall  constitute  the  entry  of  the  judgment.  The  derk  shall,  in 
addition  to  the  docket-books  required  to  be  kept  by  law,  keep  a 
book,  styled  the  "  judgment-book,"  in  which  he  shall  record  all 
judgments  entered  in  his  office. 
L.  1S97.  cb.  188.    In  effect  April  6,  1897.    See  L.  1897.  ch.  187. 

I  1237.  [Am'd,  1870.]  JadBrment-roll  to  be  flledf  off  wbat 
It  consifitii. 

The  clerk,  upon  entering  final  judgment,  must  immediately  file 
the  judgment-roil,  which  must  consist,  except  where  special  pro- 
vision is  otherwise  made  by  law,  of  the  following  papers:  the  sum- 
mons; the  pleadings,  or  copies  thereof;  the  final  judgment,  and 
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the  interlocutory  judgment,  if  any,  or  copies  thereof;  and  each 
paper  on  file,  or  a  copy  thereof,  and  a  copy  of  each  order,  which 
hck  any  wa^  involves  the  merits,  or  necessarily  affects  the  judg- 
ment. If  judgment  is  taken  by  default,  the  judgment-roll  must 
also  contain  the  papers  required  to  be  filed,  upon  so  taking  judg- 
ment, or  upon  making  application  therefor;  together  with  any 
report,  decision  or  writ  of  inquiry,  and  return  thereto.  If  judg- 
ment is  taken  after  a  trial,  the  jiidgment-roll  must  contain  the 
verdict,  report,  or  decision;  each  offer,  if  any,  made  as  prescribed 
in  this  act,  and  the  exceptions  or  case  then  on  file. 
Od.  Proc.,  f  28t,  saMs.  1  and  2,  ain*d.   Bee  f  1717. 

i  1288.  Id.  I  by*  Trhom  prepared. 

The  judgment-roll  must  be  prepared,  and  furnished  to  the  clerk, 
by  the  attorney,  for  the  party,  at  whose  instance  the  final  judg- 
ment is  entered;  except  that  the  clerk  must  attach  thereto  the 
necessary  original  papers,  on  file.  But  the  clerk  may,  at  his 
option,  make  up  the  entire  judgment-roll. 
SQlwUtute  for  fatrodootory  part  of  Co.  Proo ,  1 281. 

i  1239.  Time  of  Allng  Jadfpment-roll  to  be  noted. 

The  clerk  must  make  a  minute,  upon  the  back  of  each  judgment- 
roll,  filed  in  his  office,  of  the  time  of  filing  it,  specifying  the  year, 
month,  day,  hour,  and  minute.  A  proceeding  to  enforce  or  collect 
a  final  judgment,  cannot  be  taken,  until  the  judgment-roll  is  filed. 

2  R.  S.  S80,  I  n,  omM. 

%  i:ft40.  Whea  a  $udgnkent  may  be  enforced  by  exeontlon. 

In  either  of  the  following  cases,  a  final  judgment  may  be  en- 
forced by  execution: 

1.  Where  it  is  for  a  sum  of  money,  in  favor  of  either  party;  or 
directs  the  payment  of  a  sum  of  money. 

2-  Where  it  is  in  favor  of  the  plaintiff,  in  an  action  of  ejectment, 
or  for  dower. 

3.  In  an  action  to  recover  a  chattel,  where  it  awards  a  chattel 
to  either  party. 
SalMtUute  for  Oo.  Proc.,  part  of  I  285.  See  |  v364,  poet. 

%  1241.  "When  a  Jndflrment  may  be  enforced  by  pnnlsh- 
■tent  for  dlaobeyinv  It. 

In  either  of  the  following  cases,  a  judgment  may  be  enforced, 
by  serving  a  certified  copy  thereof,  upon  the  party  agaiast  whom 
it  is  rendered,  or  the  officer  or  person,  who  is  required  thereby, 
or  by  law,  to  obey  it;  and,  if  he  refuses  or  wilfully  neglects  to 
obey  it,  by  punishing  him  for  a  contempt  of  the  court: 

1.  Where  the  judgment  is  final,  and  canm)t  be  enforced  by  exe- 
cution, as  prescribed  in  the  last  section. 

2.  Where  the  judgment  is  final,  anjl  part  of  it  cannot  be  en- 
forced by  execution,  as  prescribed  in  the  last  section:  in  which 
case,  the  part  or  parts,  which  cannot  be  so  enforced,  may  be  en- 
forced as  prescribed  in  this  section. 

3.  Where  the  judgment  is  interlocutory,  and  requires  a  party 
to  do,  or  to  refrain  from  doing,  an  act,  except  in  a  case  specified 
in  the  next  subdivision. 

4.  Where  the  judgment  requires  the  payment  of  money  into 
court,  or  to  an  officer  of  the  court;  except  where  the  money  is  due 
:ipon  a  contract,  express  or  implied,  or  as  damages  for  non-per- 
formance of  a  contract.    In  a  case  specified  in  this  subdivision,  if 
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the  judgrment  is  Gnal,  it  may  be  enforced,  as  prescribed  iu  this 
section,  either  simultaneously  with,  or  before  or  after  the  issuing 
of  an  execution  thereupon,  as  the  court  directs. 

SqbffUtuteforOo.  Proc.partof  ItSB.    See  {  2556,  poft.  , 

8    V44'£,   fAnp*<l,     1877,    1002,    1»11.]       Real    property;    how 
•old  I  elTect  of  conveyance. 

Except  where  special  provision  m  otherwise  made  by  law,  real 
property  adjudged  to  be  sold,  must  be  sold  iu  th^  county  and 
borough  where  it  in  situated,  by  the  sheriff  of  the  county  or  by 
a  roferce,  appointed  by  the  court  for  that  purpose,  who  must 
execute  a  conveyance  to  the  purchaser.  If  such  real  property  is 
situated  partly  iu  one  county  or  borough  and  partly  in  another 
and  is  so  circumstanced  that  a  sale  of  the  whole  will  be  most 
beneficial  to  the  parties,  the  court  rendering  judgment  may  direct 
in  which  county  and  borough  the  whole  of  such  real  property 
shall  be  sold.  The  conveyance  is  effectual,  to  pass  the  right, 
title  or  interest  of  a  party  adjudged  to  be  sold:  but  nothing  con- 
tained in  this  section  shall  be  deemed  to  repeal  or  modify  the 
provisions  of  any  law  specially  rcc:ulating  the  sale  of  real  prop- 
erty under  a  judgment  or  decree  of  any  court,  in  any  particular 
county  of  the  state. 

Co.    Pror..    I  ant    sentence    bnt   one.    of    S    287;    U    1902.    ch.    138;    L.    1911, 
ch.    180.    In    efroot    Sept.    1.    1011. 

§  1243.  [Am'd,  1877.]     Security  upon  aale  by  referee. 

Where  a  referee  is  appointed  by  the  court,  to  sell  real  property, 
the  court  may  provide  for  his  giving  such  security,  as  tne  court 
deems  just,  for  the  proper  application  of  the  money  received 
upon  the  sale;  or  for  the  payment  thereof  by  the  purchaser, 
directly  to  the  person  or  persons  entitled  thereto,  or  their  at- 
torneys. 

$  1244.  [Am*d,  1879.]    Conveyance  to  state  name  of  party. 

A  conveyance  of  property,  sold  by  virtue  of  an  execution,  or 
sold  pursuant  to  a  judgment,  which  specifies  the  particular  party 
or  parties,  whose  right,  title  or  interest  is  directed  to  be  sold, 
must  distinctly  state,  in  the  granting  clause  thereof,  whose  right, 
title,  or  interest  was  sold,  and  i.s  conveyed,  without  naming,  in 
that  clause,  any  of  the  other  parties  to  the  action;  otherwise,  the 
purchaser  is  not  bound  to  accept  the  conveyance,  and  the  officer 
executing  it  is  liable  for  the  damages,  which  the  pnrchaser  sus- 
tains by  the  omission,  whether  he  accepts  or  refvses  to  accept  it. 
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ARTtCLfi'  THIRD. 

Docketing  a  judgment;  effect  thereof,  as  a  lien  upon  real  property; 
suepending  and  discharging  the  lien;  en  tie  faction  and  assign- 
ment  of  a  judgment. 

Sec.  1345.  Certain  clerks  to  keeo  docket  books. 
1245a.  Curre&t  dockftt  bookn. 

1246.  Id.;   to  docket  Judgments. 

1247.  Filing    transcripts,    and   docketinir  Judgments  thereon. 

1248.  Penalty   for  clerk's   heglect. 
1248.  Dockets   to  be  nubile. 

1250.  Judgment   not   to  be  a  lien  until  docketed. 

1251.  Real  property  bound   for  ten  years  by  a  Judgment  thus  docketed. 

1252.  Real  property  maj    be  levied  uiwn  after  ten  years. 

1253.  Land    hold    under   contract    not   bound    by   Judgment. 

1254.  Preference    of    mortgagee    for    purchase    money. 

1255.  Certain    time    not    to   be    Included    in   the   ten    years. 

1256.  Court    may   order  lien   of  Judgment    to   pe  suspended   uiK)U   ax)peal. 
125t.  From    what    time   order    suspends    the   lien. 

1258.  How   lien   suspended    In   any   other   county. 
1250.  When   and   bow   lien   restored. 

1260.  Docket    of    Judgment,    how    cancelled. 

1260a.  Satisfaction  of  Judgment,    in   creditor's   absence. 

1261.  Satisfaction-piece    to   be   given   on   payment    of  Judgment. 
l2tS2.  .4ssIgnor   must   acknowle<lge   assignment. 

12fi3.  Assignee   who   is   a   receiver,    etc.,    may   file   notice. 
1204.- Entry    in    docket,    upon    return    of    execution    satlHfled. 
12C5.  Id.,'   where  execution  returned  unsatisfied. 

1266.  Sheriff   to   give   copy   of   satisfied   execution;    clerk   to   enter   satis- 
faction. 
126T.   Docket;   when   to   be   discharged   and   cancelled. 
1260.  Discharge  of  a  Judgment  against  a  bankrupt. 
1200.  Power   of    rourti   respecting   docket. 
1270.  Clerk    (o    file    and    note    assignuieut    of    Judgment. 
1271«   [Repealed.] 
1272.  To  what  Judgments  and  executions  this  article  applies. 

I   1S4II.   [i%m'a»  lfl05»  1911,  1812.]     Certain  cleric*  to  keep 
docket   booliM. 

KHi'h  <'ouiity  clerk,  and  the  clerk  of  the  city  court  of  the  city  of 
New  York,  iiiu.st  keep  one  ur  more  books,  niU'd  iu  columns,  cou- 
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vcnient  for  making  the  entries  prescribed  in  section  twelve  hun- 
dred and  forty-six;  in  which  he  must  docket,  in  its  regulai  order 
and  according  to  its  priority,  each  judgment,  which  he  is  required 
by  this  article  to  docket.     The  expense  of  procuring  new  books 
when  necessary  is  a  county  charge.     The  judgment  dockets  kept 
by  the  county  clerk  of  New  York  county  must  hereafter  be  kept 
in  two  separate  sets  of  books,  one  set  to  be  designated  and  used 
for  judgment  debtors  that  are  individuals,  including  all  individual 
members  of  a  copartnership  or  of  a  firm  doing  business  under  n 
firm  name  or  style  as  stated  in  the  title  of  the  action,  and  the 
other  set  to  be  designated  and  used  for  judgment  debtors  that  are 
corporations,  a  joint  stock  company,  a  copartnership  or  a  firm 
name  or  style  under  which  a  person  or  persons  are  doing  business: 
and  each  set  of  such  judgment  dockets  must  have  a   separate 
volume  or  volumes  for  each  letter  of  the  alphabet,  and  each  jxidsr- 
ment  docket  book  shall  have  its  letter,  and  the  year  or  years  of 
its  entries  plainly  marked  on  its  back  and  cover  and  on  every 
page.    A  judgment  docket  for  judgment  debtors  that  are  individuals 
shall  contain  the  names  of  those  judgment  debtors  whose  last 
name  begins  with  the  letter  marked  on  the  back  of  the  volume. 
Each  volume  shall  also  have  a  marginal  page  index  showing  each 
letter  of  the  alphabet  in  order.     And  a  page  of  such  judgment 
docket  for  judgment  debtors  that  are  individuals  shall  contain  the 
names  of  those  judgment  debtors  whose  first  name  begins  with 
the  letter  or  whose  first  initial  is  the  letter  marked  on  the  mar- 
ginal index  for  that  page;  except  that  there  shall  be  at  the  back 
of  each  of  such  volumes  blank  pages  not  indexed  which  shall 
contain  the  names  of  those  judgment  debtors  whose  first  names 
or  initials  are  stated  in  the  title  of  the  action  to  be  unknown 
or  fictitious.     And  a  judgment  docket  for  those  judgment  debtors 
that  are  corporations,  a  joint  stock  company,  a  copartnership  or 
a  firm  name  or  style  under  which  a  person  or  persons  are  doing 
business    shall    contain    the    names    of    those   judgment    debtors 
the    first    letter     or    initial    of     whose    name    as    it    appears, 
following      the      prefixed      articles     **  A,"      "An,"     or     "The," 
ii*    the    letter    marked    on    the    page    and    on    the    back    of 
the  book.    And  there  must  be  prepared  and  kept  two  separate 
sets    of    volumes    for    judgment    dockets,    designated,    lettered, 
indexed  and  marked  as  hereinbefore  provided  in  which  there  shall 
be  entered  in  the  same  manner  as  hereinbefore  directed  to  be 
entered,  in  their  regular  order  and  according  to  their  priority  and 
as  soon  as  it  may  be  practicable  to  have  it  done,  the  names  of 
judgment  debtors  against  whom  judgments  have  been  docketed 
within  ten  years  of  the  time  of  the  making  of  the  entry  in  such 
volumes.     And  the  county  clerk  of  New  York  county  shall  prepare 
and  keep  a  card  index,  supplemental  to  the  judgment  docket  books 
hereinbefore  provided  for,  wherein  he  shall  enter  and  arrange  In 
alphabetical  order  the  names  of  all  judgment  debtors  hereinbefore 
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directed  to  be  docketed.  And  with  every  entry  of  a  judgment 
iu  au  action  begun  on  or  after  September  first,  nineteen  hundred 
and  eleven,  there  shall  be  entered  as  a  part  of  such  entry  the 
namber  of  the  action  and  the  year  in  which  it  was  begun. 

Am'd  by  U    1886,  cb.  94G:  L.   1911.   cb.  290;  L.  1912.  cb.  344,  in  ettw^t  Apr. 
15,    1912. 

I   124S-a.   [Addedy  1011,  and  am'd,  1&12.J    Current  docket 


The  coanty  clerk  of  New  York  county  must  l;eep  books  to  be 
known  as  current  docket  books.     Each  half  page  of  space  in  each 
book  shall  be  consecutively  numbered  in  a  serie^  of  consecutive 
numbers  for  each  year  and  shall  be  devoted  to  one  action.     On  a 
half  page  so  numbered  the  clerk  shall  enter  the  title  of  the  action 
having    the   same   consecutive  number   for   that   year,   with   the 
names  of  the  plaintiffs  and  defendants  and  attorneys  in  full,  and 
in  chronological  order  a  brief  description  of  each  paper  as  it  U 
filed,   together  with  the  date  of  filing  thereof,  also  the  verdict, 
report  or  decision,  if  any,  rendered  in  the  action  as  of  the  date  of 
the  rendering  thereof,  also  all  orders  and  judgments  in  the  action. 
AU    interlocutory    and   provisional   proctH^dings,    and   proceedings 
sapplementary  to  execution,  shall  be  entered  on  the  same  half 
page  of  the  docket  as  the  action  out  of  which  they  arise,  except 
in  actions  where  the  entries  are  so  voluminous  as  to  require  one 
or  more  additional  half  pages  of  space;  in  which  case  the  entries 
shall  be  continued  under  the  same  number  upon  other  pages  of 
that  o^  a  subsequent  docket  book,  reference  thereto  being  entered 
at  the  end  of  the  first  and  all  additional  half  pages,  and  the  clerk 
upon  entering  the  description  of  a  paper  filed  in  an  action  shall 
enter  upon  its  front  page  and  opposite  the  title  caption  the  numln^r 
of  the  action  and  the  filing  date  and  number  of  entry  of  the 
paper.     There   shall   be   kept    an   alphabetical    index    of   all    the 
actions  entered  in  such  current  docket  books  during  any  year, 
which  index  shall  consist  of  two  sets  of  separate  volumes,  one 
set  to  be  designated  and  used  for  indexing  actions  wherein  the 
plaintiff    or    plaintiffs    are    individuals,    including    all    individual 
members  of  a  copartnership  or  of  a  firm  doing  business  under  a 
firm  name  or  style  as  stated  in  the  title  of  the  action,  and  the 
other  set  to  be  designated  and  used  for  indexing  actions  wherein 
the  plaintiff  or  plaintiffs  are  corporations,  a  joint  stock  company, 
a  copartnership  or  a  firm  name  or  style  under  which  a  person 
or  persons  are  doing  business.     Each  of  such  sets  of  index  books 
shall  have  a  separate  volume  or  volumes  for  each  letter  of  the 
alphabet,    and    the    volumes    designated    and    used    for    indexing 
actions    wherein   the   plaintiff  or   plaintiffs   are  individuals   shall 
have  a  marginal  page  index  showing  each  letter  of  the  alphabet 
in  order,  and  shall  have  the  designation  of  its  set  of  books,  its 
letter  and  the  year  or  years  of  its  entries  plainly  marked  on  its 
back  and  cover  and  on  every  page.    And  all  such  actions  shall 
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be  indexed  in  such  index  volumes  according  to  all  the  plaintiffs 
of  each  title,  in  the  same  manner  as  it  is  provided  in  section 
twelve  hundred  and  forty-five  that  judgment  debtors  fthali  be 
docketed  in  the  judgment  doclcet  books,  and  in  every  case  the 
serial  number  of  the  action  shall  be  entered  opposite  the  name  ui- 
dexed.  Within  three  days  after  a  summons,  writ  or  other  original 
j)rocess  is  served  in  an  action  in  the  supreme  court,  New  ibrS 
county,  the  attorney  or  party  causing  the  same  to  be  served  shall 
file  said  process  with  proof  of  service  in  the"  office  of  the  clerk 
who  has  custody  of  the  records  of  the  court  in  which  the  actioft 
is  brought.  The  said  clerk  shall,  upon  receipt  thereof,  stamp  the 
same  upon  its  front  page  with  a  certain  number  to  be  one  of  the 
series  for  that  year,  and  enter  In  the  current  docket  book,  on  the 
half  page  bearing  the  same  number,  the  names  of  the  parties  as 
they  appear  on  said  process,  and  the  name  and  address  of  the 
attorney  who  issued  the  same.  And  the  attorney  or  party  cansiog 
such  summons,  writ  or  original  process  to  be  served  shall,  apoa 
demand,  give  to  the  party  so  served,  or  to  the  attorney  of  such 
party,  the  number  so  stamped  by  the  clerk,  stamped  or  indorsed 
upon  a  paper  with  the  title  of  the  action,  and  the  name  and 
address  of  the  attorney  or  party  who  made  or  caused  the  service 
to  Imj  made.  All  papers  in  the  action  shall  bear  the  same  numbet 
and  year  as  the  summons,  writ  or  other  original  process,  whiol 
number  shall  constitute  a  part  of  the  title  of  such  action.  All 
original  papers  in  the  action,  with  proof  or  admission  of  thei! 
service,  not  later  than  the  day  after  their  service,  shall  be  filed 
with  or  mailed  to  the  clerk  who  stamped  the  number  on  tK 
summons,  writ  or  other  original  process.  All  papers  to  be  herfr 
aftiT  filed  with  the  clerk  of  New  York  county  must  be  flat  and 
filed  flat.  The  word  "  action  "  as  used  in  this  section  shall  meal 
"  action  or  special  proceeding."  Whenever  a  paper  pertaining  H 
any  action  begun  prior  to  the  passage  of  this  act  is  filed  in  thi 
oflice  of  the  clerk  who  has  custody  of  the  records  of  the  conrt  il 
which  the  action  is  pending  the  clerk  shall  upon  receipt  of  sod 
paper  stamp  the  same  upon  the  front  page  with  a  certain  numbef 
to  be  one  of  a  series  of  consecutive  nunii)ers  for  the  year  In  whll4 
said  action  was  brought,  and  shall  enter  in  a  current  docket  bod 
prepared  for  thjit  year  the  names  of  the  parties  to  the  action  aik 
the  name  and  address  of  the  attorney  who  filed  the  pni>er,  Il 
the  same  manner  as  if  such  paper  were  the  original  summons 
writ  or  other  process  In  such  action;  and  the  clerk  shall  as  sool 
as  practicable  thereafter  stamp  or  indorse  that  number  npoi 
every  paper  in  that  action  theretofore  filed  in  his  office  and  shaJ 
enter  such  papers,  as  they  are  so  nunilMTcd,  in  such  docket  bool 
in  the  same  manner  as  if  such  docketing  had  been  begun  wit) 
the  first  paper  in  such  action.  And  all  such  entries  in  such  docke 
books  of  actions  begun  prior  to  the  passage  of  this  act  shall  bi 
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mde^ed  in  separate  volumes  for  each  letter  of  the  alphabet,  and 
(or  corporations,  a  joint  -stock  company,  a  copartnership  or  a  per- 
^ju  or  persons  doing  business  under  a  firm  name  or  style,  as 
lifreinbcfore  provided,  in  the  same  manner  as  actions  begun  after 
!k«  passage  of  this  act  are  hereinbefore  directed  to  be  indexed.- 
RTi«enever  an  action  is  transferred  to  another  court,  or  the  place 
>f  trial  changed,  the  clerk  to  whom  the  paperg  in  such  action  are 
Wirered  shall  enter  in  the  current  docket  book  in  which  he  make? 
atries  copies  of  all  entries  theretofore  made  in  said  action,  and 
ball  continue  to  make  subsequent  entries  therein  in  the  same 
itDner  as  if  the  process  had  originally  been  filed  with  him.  All 
ap^m  numbered  and  docketed  as  herein  directed  shall  bo  filed 
igferher;  and  on  the  entry  of  final  judgment  in  any  action  ail 
le  papers  in  that  action  shall  be  arranged  in  the  order  of  the 
itira  on  'which  they  were  filed  and  shall  be  fastened  or  bound  to- 
thi-r  Hat  with  the  judgment- roll  and  so  filed.  The  county  clerk 
New  York  county  shall  appoint,  subject  to  the  rules  of  the  state 
ril  jEervice  commission,  such  subordinates  as  may  be  noccessary 
r  the  work  ri^quired  to  be  done  in  his  office  under  the  provisions 
ihtu  art.  and  shall  designate  the  positions  and  fix  the  compensa- 
•n  of  &uch  subordinates,  subject  to  the  approval  of  the  board  of 
imate  and  apportionment  of  the  city  of  New  York;  and  the 
nptroller  of  the  city  of  New  York  shall  issue  and  sell  certifi- 
es! of  indebtedness  to  an  amount  sufficient  to  provide  for  the 
rm<*nt  of  the  .salaries  of  such  subordinates  during  the  year 
•*r«=r-n  hundred  and  twelve,  which  shall  bo  a  charge  against  the 
mty  of  New  York,  and  an  amount  sufficient  to  pay  and  dis- 
Tjre  the  certificates  so  issued  shall  be  included  in  the  budget 
Je  hj-  i*aid  board  of  estimate  and  apportionment  for  the  year 
eto<*n  hundred  and  thirteen. 
Ide4  Lt    lOll,  cTi.  290.      Am'd  by  L.  1912,  ch.  844,    In   effect  Apr.    15,  1912. 

124B.    I4i.;  to  docket  Jndipments. 

'a<"h  clerk,  specified  in  the  last  section,  must,  when  he  files  a 
mieiit-roli,  upon  a  judgment,  rendered  in  a  court  of  which  he 
lerk,  dor-ket  the  judgment,  by  entering,  in  the  proper  docket- 
c  the  fo!lo^"ing  particulars,  under  the  initial  letter  of  the 
nnio  *»f   the  judgment  debtor,  in  Its  alphabetical  order: 

•fli^  nil  me?  at  length,  of  the  judgment  debtor;  and  also  his 
Un«^«*.  title,  and  trade  or  profession,  if  any  of  them  are  stated 
I..  jn«i^in<*nt. 

Thf*    iiiiwt^  of  the  party,  in  whose  favor  the  judgment  was 

T*ie   s^urri-    recovered  or  directed  to  be  paid,  in  fi^iiros. 

TTi«»    tiny-     li<»"r,   and    minute,    when    the   jiid^'ment-roll    was 

Tf   '    dav.     hour,  and  minute,  when  the  judgment  was  dock- 
in  his  a€R<^^' 
'"  *  288d 
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♦ 

6.  The  court  iu  which  the  judgment  was  rendered,  and.  If  it 
was  rendered  iu  the  supreme  court,  the  i^ouuty  where  the  judK- 
meat-roll  is  filed. 

L  The  name  of  the  attorney  for  the  party  recovering  the 
judgment. 

ir  there  are  two  or  more  judgment  debtors,  those  entries  must 
be  rei)eated,  under  the  initial  letter  of  the  surname  of  each. 

2  R.  S.  361,  I  13  (2  Edm.  878).   remodeUcd  and  am'd. 

I  1247.  Fllinv  trunacrlptay  and  docketlnff  |«d«iiAemts 
tltereon. 

A  clerk,  with  whom  a  ju^gment-roU  is  fih'd,  upon  a  judgment 
docketed  as  prescribed  in  the  last  section,  must  furnish,  to  any 
person  applying  therefor,  and  paying  the  fees  allowed  -by  law,  one 
or  more  transcripts  of  the  docket  of  the  judgment,  attested  bj 
his  signature.  A  county  clerk  to  whom  such  a  transcript  is  pre- 
sented,  must,  upon  payment  of  his  fees  therefor,  immediately  file 
it,  and  docket  the  judgment,  as  prescribed  in  the  last  section^  lis 
the  appropriate  docket-book,  kept  in  his  office. 

L.  1840,  cb.  486.  fi  20  (4  Edin.  692),  am'd. 

i  1248.  Penalty  for  clerk**  neffleet. 

A  clerk  who  omifs,  as  soon  as  practicable,  to  docket  a  jadgmeiit 
required  to  be  docketed,  or  to  furnish  a  transcript  of  a  judgineiitv 
so  docketed  in  his  office,  as  prescribed  in  the  fast  two  sectioiifl» 
forfeits,  to  the  p(*rson  aggrieved,  two  hundred  and  fifty  dollara,  in 
addition  to  the  damages  sustained  by  reason  of  the  omission. 

2  R.   S.  862,   f  20  (2  Edm.  374). 

f  1248.  Doeketo    to   be    public. 

A  docket-book,  kept  by  a  clerk,  must  be  kept  o|>en,  during  the 
business  hours  fixed  by  law,  for  search  and  examination  by  may 
person. 

Id.,  I  10. 

I  12SO.  Jadirment  not  to  be  n  lien  nntll  docketed. 

A  judgment,  required  to  be  docketed,  as  prescribed  in  this  ar- 
ticle, neither  affects  real  property  or  chattels  real,  nor  is  entitled 
to  n  preference,  until  the  judgment-roll  is  filed,  and  the  Jadsmeat 
iockcted. 

Id..  I  19,   am'd. 

I  1251.  [Am'd,  1802,  IfNIS.J  Real  property  bonnd  for  tem 
yearn  by  a  Jndffment  thnm  docketed |  ladffnients  nvminnt 
pemons  •ned   by   a   llctltlonii    name. 

Except  as  otherwise  specially  pre8cril)ed  by  law.  and  except 
also  as  in  this  section  below  provided,  a  judgment,  hereafter 
rendered,  which  is  dcx'keted  in  a  county  clerk  s  office,  a«  pre- 
scribed in  this  article,  binds,  and  is  a  chnrKe  upon,  for  ten  years 
after  tiling  the  judgment  roll,  and  no  lonjrer,  the  real  property 
and  chutteis  real,  in  that  county,  w1n<h  the  judgment  debtor  has 
at  the  time  of  so  docketing  it.  or  which  \\v  nc(iuires  at  any  time 
afterwards,  and  within  the  ten  years.  Provided  however  that 
no  judfrment  shall  he  a  char»re  ui)<>n  or  bind  the  real  property 
of  any  person  unless  and  until  hf»  be  designated  by  his  name  la 
a  docket  of  such  judgment  in  the  offici*  of  the  clerk  in  the  county 
where  such  property  is.  T'pon  such  nntico  to  a  judmnent  debtor 
as  the  court  may  direct  the  supreme  court  may  order  that  any 
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jadsment  heretofore  or  hereafter  rendered  therein  against  such 
debtor  be  .amended  so  as  to  designate  such  debtor  by  his  name 
and  that  the  clerk  of  the  county  in  which  the  judgment  roll  is 
Hied  redocket  such  judgment  as  so  amended;  and  from  the  time 
©r  Mich  redocket  during  the  remainder  of  ten  years  from  the  til- 
ing of  the  judgment  roll,  such  judgment  shall  bind  and  be  a 
charge  upon  the  real  property  and  chattels  real  in  that  county 
which  such  judgment  debtor  may  have  at  the  time  of  such  re- 
docket or  may  thereafter  within  said  ten  years  acquire,  and  a 
transcript  of  such  new  docket  may  be  tiled  and  docketed  in  the 
office  of  the  clerk  of  any  other  county  in  the  state  in  like  manner 
utd  with  like  effect  as  a  transcript  of  an  original  docket  may  be 
Bed.  Upon  auch  notice  to  a  judgment  debtor  as  the  court  may 
lirect  any  court  other  than  the  supreme  court  may  order  that, 
lay  jufl^ment  heretofore  or  hereafter  rendered  therein  against 
mch  debtor  and  any  docket  thereof  in  such  court  be  amended  so 
ia  to  designate  such  debtor  by  his  name,  and  at  any  time  after 
isch  amendment  shall  have  been  made  a  transcript  ^of  the  docket 
t  such  judgment  as  so  amended  may  be  filed  and  docketed  in 
he  office  of  the  clerk  of  any  county  in  this  state  in  like  manner 
ad  with  like  effect  as  a  transcript  of  an  original  docket  may 
e  filed. 

Tbim  aad  next  section  are  labBtltates  for  2  B.  S.  868,  |$  3  and  4;  L.  1840, 
J-  386,  f  25;  and  Co.  Proc.,  part  of  (  282;  L.  1902,  ch.  318;  L.  1906,  ch.  432. 
I  ctf^et  May   16,    1906.  f  ,  , 

« 
i    12S2.    Real    property    may    be    levied    upon    after    ten 


When  ten  years  after  filing  the  judgment-roll  have  expired,  real 
•uperty  or  a  chattel  real,  which  the  judgment  debtor,  or  real 
tjperty  ^rhich  a  person,  deriving  his  right  or  title  thereto,  as  the 
tr  or  devisee  of  the  judgment  debtor,  then  has,  in  any  county. 
»y  be  levied  upon,  by  virtue  of  an  execution  against  proptTty, 
fued  to  the  sheriff  of  that  county,  upon  a  judgment  hereafter 
adered,  by  filing,  with  the  clerk  of  that  county,  a  notice,  sub- 
•ibed  by  the  sheriff,  describing  the  judgment,  the  execution,  and 
i  proi>erty  levied  upon;  and,  if  the  interest  levied  upon  is  that 
an  heir  or  devisee,  specifying  that  fact,  and  the  name  of  the 
r  or  devisiee-  The  notice  must  be  recorded  and  indexed  by  the 
rk,  as  a  notice  of  the  pendency  of  an  action.  For  that  purpose, 
'  judf^ment  debtor,  or  his  heir,  or  devisee,  named  in  the  notice. 
•egariie*!  as  a  party  to  an  action.  The  judgment  binds,  and  be- 
les  a  cliargre  upon,  the  right  and  title  thus  levied  upon,  of  the 
sznent  debtor,  or  of  his  heir  or  devisee,  as  the  ca.se  may  be. 
r  from  the  time  of  recording  and  indexing  the  notice,  and  until 
exeeution  is  set  aside,  or  returned. 


E^and    held   under   contract    not   bound   by   Jndir- 
n«. 

he  interest  of  a  person,  holding  a  contract  for  the  purchase 
■eal    property,  is  not  bound  by  the  docketing  of  a  judgment; 
cannot    be  levied  upon  or  sold,  by  virtue  of  an  execution,  is- 
l  upon   a.   judgment. 

L  S.   T-*4,   fl«t  paragraph  of  $  4  d  Kdm.  690).    Seo  §§  C4.'>,  1.370,  1874. 

I<SI(4.    jpir^'erence  of  ntortflragcew  for  purchnne-money. 
rhere    real    property  is  sold  and  conveyed,   and,   nt   the  same 
s,  a  inortlJ'aKe  thereupon  is  given  by  thf^  i>invhasf»r.  to  secure 
it    of  the  whole  or  a  part  of  the  pnrchase-moiiov,  the 
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Hen  of  the  mortgage,  upon  that  real  property,  is  superior  to  the 
lien  of  a  preyious  judgment  against  the  purchaser. 
1  B.  8.  748,  5  5  (1  Edm.  700),  am'd. 

i   1856.    Certfilii  time  mot  to  be  Included  In  the  ten  renrtu 

The  time,  during  which  a  judgment  creditor  is  stayed,  hy  an 
injunction  or  other  order,  or  by  the  operation  of  an  appeal,  or  by 
express  provision  of  law,  from  enforcing  a  judgment,  is  not   a 

Eart  of  tne  ten  years,  to  which  the  lien  of  a  judgment  is  limited 
y  this  article.     But  this  section  does  not  extend  the  time  of  the 
lien,  as  against  a  purchaser,  creditor,  or  iportgagec  in  good  faith. 
Ck).  Proc.,  second  B(>ntenco  of  {  282,  am'd. 

I  12(16.    Conrt    may    order    lien    of   Jndfna«at    to   be    amn- 
pended  apon  appeal. 

Where  an  appeal  from  a  judgment  has  been  perfected,  and  an 
undertaking  has  been  given,  sufficient  to  entitle  the  appellant  to 
a  stay  of  the  execution  of  the  judgment,  without  an  order  for 
that  purpore,  the  court,  in  which  the  judgment  was  recovered, 
may,  in  its  discretion  and  utK>n  such  terms  as  justice  reqairea» 
make  an  order,  upon  notice  to  the  attorney  for  the  respondent, 
and  to  the  sureties  in  the  undertaking,  exempting  from  the  lien  of 
the  judgment,  as  against  judgment  creditors,  and  purchasera  and 
'  mortgagees  in  good  faith,  the  real  property  or  chattels  real,  upon 

j  which  the  judgment  is  a  lien,  or  a  portion  thereof,  specifically 

described  in  the  order.     If  ail  the  property,  subject  to  the  lien, 
j  is  so  exempted,  the  order  must'  direct  the  clerk,  in  whose  officf 

the  judgment-roll  is  filed,  to  make  an  entry,  on  the  docket  of  the 
j  judgment,  in  each  place  where  it  appears  in  the  docket-book,  sub- 

stantially as  follows:  "  Lien  suspon<lod  upon  appeal.  See  ordei 
entered  **;  adding  the  proper  date.  If  a  portion  only  is  exenapted 
the  order  must  direct  the  clerk  to  make,  in  like  manner,  nn  entry 
substantially  as  follows:  **  I.ien  partially  suspended  upon  appeal 
I  See  order  entered";  adding  the  proper  date.     The  clerk   must 

{  when  he  files  the  motion  papers,  and  enters  the  order,  make  th( 

!  entry  or  entries  In  the  docket-book,  as  required  by  the  order. 

Substitute  for  Co.  Proc.,  part  of  {  282. 

f   120T.    From  what  time  order  Bnapends  the  Hem. 

Where  an  order  is  made,  as  prescribed  in  the  last  section,  by  th 
supreme  court  or  by  a  ccmuty  court,  it  operates  as  a  suspension  c 
the  lien  upon  property  situated  in  the  county,  where  the  jndl 
meut-roll  is  fib  d,  from  the  time  when  the  order  is  entered,  an 
the  proper  entry  ma<le  in  the  docket-book.  If  the  property  ei 
enipted  is  situated  in  another  county,  or  if  the  order  waa  ma4 
by  a  court,  other  than  the  supreme  court  or  a  county  court;  tl 
order  operates  a.s  a  suspension,  from  the  time,  when  the  propi 
entry  is  made  in  the  docket-bof>k.  kept  by  the  clerk  of  that  count; 
as  prescribed  in  the  next  section. 

Id. 

I   12nM.    HoTT  Hen   sniipended   In  any  other  eonntT* 

The  ( Icrk.  with  whom  the  order  is  entered,  must.  urK>n  tm; 
ment  of  his  fees  therefnr.  furnish  to  the  part^v  who  obtained  tl 
order,  one  or  more  tntnseripts,  attested  l)y  his  signature,  of  tl 
do4'ket  of  the  judgment,  inehuling  the  entry  made  upon  tl 
docket.  A  eounly  clerk,  in  who***'  nflire  the  ju<lgment  is  dockete 
must,  upon  payment  of  his  fees  therefor,  immediately  file  i*W 
a  transcript;  and  make  an  entry  upon  the  docket  of  the  judgmef 
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ID  eacn  place  where  it  appears  in  his  docket-book,  substantially 
as  follows:  **  Lien  suspended  ",  or,   **  Lien  partially  suspended  ' , 
Betording  to  the  entr^  upon  the  original  docket,  and  also,  "  See 
truLBcript  filed  ";  adding  the  proper  date, 
u. 

{  1SS9»    l^flaen  and  Itoiv  Iten  restored. 

At  any  time  after  a  judgment,  which  has  ceased  to  be  a  lien. 
Ls  prescribed  in  the  last  three  sections,  is  affirmed,  or  the  appeal 
Ji**refroin  is  dismissed,  the  lien  thereof  may  be  restorea,  aa 
'oUows : 

L  The  clerk,  in  whose  office  the  judgment  of  affirmance,  o»' 
be  order  dismissing  the  appeal,  is  entered,  must,  upon  the  . 
eqiiest  of  the  judgment  creditor,  docket  the  judgment  anew. 
m  it  was  originally  docketed,  but  in  the  order  of  priority  of  tho 
e«r  docket;  and  he  must  write,  upon  the  new  docket,  the  words. 
Lien  restored  by  redocket";  adding  the  date  of  redocketing. 
2l  a  transcript  of  the  new  docker  must  be  furnished  to  a 
Hmty  clerk,  in  whose  office  an  entry  of  the  suspension  of  the 
>m  lULS  been  made,  as  prescribed  in  the  Inst  two  sections;  and 
lereupon  the  judgment  must  be  do«^*keted  by  him  anew,  in  the 
^ter  of  the  priority  of  the  new  docket.  The  clerk  who  so  re- 
•cfcets  the  judgment,  must  make  an  entry  upon  the  new  docket, 
bstaJitially  as  follows:  "  Lien  restored  by  redocket.  See  tran- 
ript  filed  ";  adding  the  date  of  redocketing  in  his  county. 
Tne  lien  of  the  judgtnent  is  thereupon  restored,  for  the  unex- 
•cd  period  thereof,  as  if  the  order  had  not  been  made;  but  with 
e  effect  only,  as  against  judgment  creditors,  purchuRers,  and 
fttgaLg'cea  in  good  faith,  as  if  the  judgment  had  then  been 
ft  doeiceted. 

124iO.    [Am^dy    1S08,    1911.]      Docket    of    Jadirmeat,    how 

fbe  dooket  of  a  judgment  must  be  cancelled  and  discharged 
the  oierk.  in  w^hose  office  the  judgment-roll  is  filed,  upon  filing 
b  him  a  satisfaction-piece,  describing  the  judgment,  and  exe- 
■d  as   follows: 

E3t<-€^f>t  Hi*  otherwise  prescribed  in  the  next  suMivision,  the 
jfi<-t  ion -piece  must  be  executed  by  the  party  in  whose  favor 
judf^m^nt  was  rendered,  or  his  executor  or  adminiKtrator;  or. 
►  ist  made  within  two  years  after  the  entry  of  judgment,  or 
r  tlie  entry  of  final  judgment  or  order  of  affirmance,  by  the 
m**y  of  record  of  the  party.  But  where  the  nutliority  of 
att"oni**jr  has  been  reroked,  a  satisfaction  by  him  is  not  con- 
ve  against  the  person  entitled  to  enforce  the  judgment,  in 
a^  to  <*  person,  who  had  actual  notice  of  the  n- vocation, 
re  £t  paxint^nt  on  the  judgment  was  made,  or  a  pnrchaKc  of 
prf V    l>ofiiid  thereby  was  effected. 

ff'  g^g^  af9signment  of  the  judgment,  executed  by  the  party 
Ij^,^;^  i'a-^or  it  was  rendered,  or  his  executor  or  administrator 
>e^n  file^cl  in  the  clerk's  office  the  satisfaction-piece  mnst  be 
it**d     1>"^     ^^^  person,  who  appears,   from   the  assignment,  or 

*jj*»  Iii»t:  of  the  subsequent  assignments,  if  any,  so  tiled, 
kiir  a  #?on*i*jwows  chain  of  title,  to  he  the  owner  of  tlie  jiHig- 
,  ^f.   fyy    liis  executor  or  administrator. 

tfffi^  fajif-isf action-piece  is  executed  by  an  attorney  in  fact, 
Jf^j—  ^f  a  person  authorized  to  execute  it,  other  tliiin  tlio 
"*  ^f  i-^cord,  an  instrument,  containing  a  power  to  ac- 
f^%^^       tb^     satisfaction,   must  be  filed  with  the  satisfactiou- 
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piei'c,  uiiIpss  it  has  l)ocii  rofunlod,  in  the  i»ro|M»r  >H>uk  for  reiM^nl- 
iiiK  tltH^ds,  ill  that  or  iniothor  county;  in  which  oane,  the  satis- 
faction-piece must  refer  to  the  record,  and  the  clerk  may,  for 
his  own  indetuuity,  require  evidence  of  a  record  remainiug  iu 
another  office. 

The  execution  of  each  satisfaction-piece  or  power  of  attorney* 
must  be  acknowledged,  before  the  clerk,  or  his  deputy,  and  cer- 
tified by  !iim  thereupon;  or  it  must  be  acknowledged  or  proved, 
and  certified,  in  like  manner  as  a  deed  to  be  recorded  in  the 
county  where  it  is  filed. 

4.  In  the  absence  of  a  satisfaction  piece  under  any  of  the  fore- 
going provisions  of  this  section  the  docket  of  a  judgment  munt  be 
canceled,  satisfied  and  discharged  by  the  clerk  in  whose  olfi<*e 
the  judgment-roll  is  tiled  at  any  time  if  the  judgment  debtor*  or 
his  legal  representatives,  or  any  other  person  shall  deposit  with 
such  clerk  a  sum  of  money  equal  to  the  amount  of  the  juUgmeut, 
or  if  the  dtK'ket  shows  a  partial  satisfaction  thereof,  the  unpaid 
residue  thereof,  with  interest  to  the  time  of  such  deposit  and  in 
addition  thereto  a  sum  equal  to  one  per  centum  of  said  judtrment 
or  unpaid  residue.  There  shall  be  delivered  to  such  clerk  with 
such  a  deposit  a  certificate  of  the  sheriff  of  the  same  county  dated 
on  the  day  of  such  de|K>sit  that  no  execution  upon  the  judicment 
is  in  his  hands.  l'|M>n  any  such  payment  and  delivery  of  HUch 
certificate  the  clerk  shall  enter  upon  the  judgment  do<*ket  the 
words  "satisfied  and  discharged  by  deposit.*  All  the  pruvisions 
of  section  twelve  hundred  and  sixty-seven  of  this  act,  so  far  as 
they  affect,  shall  be  applicable  to  this  subili vision  of  this  section* 
except  that  the  ch'rk  of  a  county  with  whom  a  judgment  has 
been  docketed,  but  with  whom  the  judgment-roll  has  not  been 
tiled,  before  filing  the  transcript  and  canceling  and  dischnrgintp 
the  d(K'ket  of  a  judgment  satisfied  of  n*4*ord  pursuant  to  this 
subdivision  of  this  section,  shall  also  r«*quire  to  lie  delivered  to 
him  in  additiim  to  the  certificate  provided  for  in  section  twelve 
hondred  and  sixty-seven  of  this  act,  a  certificate  of  the  sheriff  (if 
the  same  county  showing  that  no  execution  is  In  his  hands  or 
that  an  execution  is  in  his  hands  and  that  he  has  r(H*eive«l  pay- 
ment of  all  fees  to  which  he  would  by  law  l>e  entitled  if  he  had 
collected  by  virtue  of  an  execution  the  amount  of  said  judgmei  '^ 
or  unpaid  residue  thereof  wHtli  interest.  It  shall  be  the  dn( 
of  such  sheriff  to  ac<*ept  such  fees  without  payment  to  him  of  t1 
amount  of  the  judgment  or  any  part  thereof,  upon  there  \h*\\ 
delivend  to  him  a  certificate  ut  the  clerk  with  whom  the  judj 
nient-n»ll  is  filed,  showing  that  the  judgment  has  lH»en  satisfied  i„ 
record;  and  it  shall  be  the  duty  of  any  sheriff  to  give  any  anj 
all  certificates  re(|uired  under  this  subdivision  of  this  sectior^ 
up<ui  <-omi»liancc  with  the  provisions  hen'of  and  he  shall 
ciititlcii  t<»  re<-eive  fifty  cents  for  each  certificate.  All  deposits 
money  hereunder  shall  1m»  consideretl  as  paid  into  <*ourt  and  r1__ 
be  subj<»ct  to  the  provision^  of  the  code  of  civil  pro<*edure  relati^ 
to  the  payment  of  money  into  court.  an<l  the  surrender  of  nm^ 
money  l>y  an  order  of  the  <'ourt.  The  additional  one  per  cental 
t«i  be  tleptwited  as  aforesaid  shall  be  in  payment  of  all  fe«»s  of  tj 
financial  otiicer  <if  the  city  or  county  with  whom  any  money  i« 
posited  herenndir.  Hut  no  provision  of  this  sub<1ivision  sL 
affect  the  right  of  the  judgment  creditor  to  appeal  from  the  Ju< 
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Beat,  f>r  make   anj-   motion   with   respect   ttioroto,   nor   shall   any 
proceedings  ou  appeal  be  affected  by  this  subdiviKiou. 

J  IL  S.  302,  H  22,  23  and  24  (2  Bdm.  373),  and  L.  1S34,  ch.  262, 
If  1,  2  amJ  3  (4  Bdm.  <SJ2);  L.  1809,  cb.  05;  L.  19II,  ch.  599.  in  effect 
}sw   30,    llfll. 

i  1261.  Satlvfaction-plece  to  be  ariven  on  payment  of 
Msment. 


The  person,  entitled  to  enforce  a  judgment,  must  execute,  and 
eknowledge  before  the  proper  officer,  a  satisfaction-piece  thereof, 
t  the  reQuest  of  the  judgment  debtor,  or  of  a  person  interesiou 
1  the  property  bound  by  the  judgment,  upon  presentation  (.f  u 
itisfart ion-piece,  and  payment  of  the  sum  due  upon  the  jud;:- 
leDt,  and  the  fees  allowed  by  law  for  taking  the  acknowU'dg- 
Kst  of  a  deed. 
Id,,    §    2S     (2    Edm.    375),    am'd. 

I  126Z.    rAm'dy    1805.]       AsMlirnor    muNt    ncknowledtfe    an- 
inaiemt. 

A  person  who  has  heretofore  executed,  or  hereafter  oxorutos. 
vrittfr'u    assignment   of   a    judgment,    ovviud    by    him,    withoiit 

kiiow]edf?iii|?  the  execution  thereof,  before  nn  officer  authorized 
take  the  acknowledgment  of  a  deed,  must  so  acknowledge  it, 
the  request  of  his  assignee,  or  of  a  subsequent  assignee  tliereof, 
of  the  judgment  debtor,  upon  presentation  of  the  assignment, 

d  payment  of  the  officer's  fees. 

.   ISSCi,    rb.    94e. 


1203.  JLMmis^ee  who  Is  a  receiver,  etc.,  may  flle  notice. 
L  rearfdent  of  the  State,  or  a  person  having  an  office  within  the 
ite.  for  the  regular  transaction  of  business,  in  person,  who 
t>xn«>!<  the  owner  of  a  judgment,  by  virtue  of  a  general  assign- 
m  for  the  benefit  of  creditors,  or  of  an  appointment  as  a 
i-iFer.  or  trustee  or  assignee  of  an  insolvent  debtor  or  bank- 
er oiay  tilt*  with  the  clerk,  in  whose  office  the  judgment-roll  is 
L,  a  uotice  of  the  assignment,  or  of  his  appointment,  and  of 
ot%'ner>ihip  of  the  judgment.  The  notice  must  be  subscribed 
bim«  ti«ldin|?  to  his  signature  his  place  of  resilience,  and  also. 
«*  resitJ<*»  without  the  State,  his  office  address.  A  n«)tice  so 
ha?*  the  same  force  and  effect,  for  the  purposes  of  this 
rl*-,   as    it  it  was  an  assignment  of  the  judgment. 

121(4.^    ISntry   In    docket,   upon    return    of  exeontlon    iint- 

Tiere  an  execution  is  returned,  wholly  or  partly  satisfied,  the 
•  niu^t  make  an  entry  of  the  satisfaction,  or  partial  satisfar*- 
iD  tlio  d<K'ket  of  the  judgment,  upon  which  it  was  issued. 
♦•n-^m  the  judgment  is  deemed  satisfied,  to  the  extent  of 
^.Tjuftint     returned   as  collected,   unless  the  return    is   vacated 

«      r5G^.     I    26   (2  Edm.  375). 
MiKK,    Yd*  9    -where   execation    returned   nnfiatlNflecl. 
bere    3»n     execution  is   returned   wholly   unsatisfied,   the  clerk 
imme«l«^^**^y   make,    in   the  docket  of   the  judgment,  upon 

^  ^-aH    issued,  an  entry  of  the  fact,  stating  the  time  when 
seeation    v'a.s  returned. 
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be  indexed  in  such  indox  volumes  according  to  all  the  plniutilfs 
of  each  title,  in  the  same  manner  as  it  io  provided  in  i»ection 
twelve  hundred  and  forty-live  that  judgment  debtors  shall  be 
docketed  in  the  judgment  docket  books,  and  in  every  case  the 
serial  number  of  the  action  shall  be  entered  opposite  the  name  in- 
dexed, lilithiu  throe  days  after  a  summons,  writ  or  other  original 
process  is  served  in  an  action  in  the  siipreme  court,  New  York 
county,  the  attorney  or  party  causing  the  same  to  be  served  'shall 
file  said  process  with  proof  of  service  in  the"  office  of  the  clerk 
who  has  custody  of  the  records  of  the  court  in  which  the  action 
is  brought.  The  said  clerk  shall,  upon  receipt  thereof,  stamp  the 
same  upon  its  front  page  with  a  certain  number  to  be  one  of  the 
series  for  that  year,  and  enter  in  the  current  docket  book,  on  the 
half  page  bearing  the  same  number,  the  names  of  the  parties  as 
they  appear  on  said  process,  and  the  name  and  address  of  the 
attorney  who  issued  the  same.  And  the  attorney  or  party  causing 
such  summons,  writ  or  original  process  to  be  served  shall,  upon 
demand,  give  to  the  party  so  served,  or  to  the  attorney  of  such 
party,  the  number  so  stamped  by  the  clerk,  stami>ed  or  indorsed 
upon  a  paper  with  the  title  of  the  attion,  and  the  name  and 
address  of  the  attorney  or  party  who  made  or  caused  the  service 
to  be  made.  All  papers  in  the  action  shall  bear  the  same  number 
and  year  as  the  summons,  writ  or  other  original  process,  which 
number  shall  constitute  a  part  of  the  title  of  such  action.  AU 
original  papers  in  the  action,  with  proof  or  admission  of  their 
service,  not  later  than  the  day  after  their  service,  shall  be  filed 
with  or  mailed  to  the  clerk  who  stamped  the  number  on  tho 
summons,  writ  or  other  original  process.  All  papers  to  be  here- 
after filed  with  the  clerk  of  New  York  county  must  be  flat  and 
filed  flat.  The  word  "  action  "  as  used  in  this  section  shall  mean 
"  action  or  special  proceeding."  Whenever  a  paper  pertaining  to 
any  action  begun  prior  to  the  passage  of  this  act  Is  filed  in  the 
office  of  the  clerk  who  has  custody  of  the  records  of  the  court  in 
which  the  action  is  pending  the  clerk  shall  upon  receipt  of  such 
paper  stamp  the  same  upon  the  front  page  with  a  certain  number, 
to  be  one  of  a  series  of  consecutive  nunii)ers  for  the  year  in  which 
said  action  was  brought,  and  shall  enter  in  a  current  docket  book 
prepared  for  that  year  the  names  of  the  parties  to  the  action  and 
the  name  and  address  of  the  attorney  who  filed  the  paper,  in 
the  same  manner  as  if  such  paper  wore  the  original  summons, 
writ  or  other  process  in  such  action;  and  the  clerk  shall  as  soon 
as  practicable  thereafter  stamp  or  indorse  that  number  upon 
every  paper  in  that  action  theretofore  filed  in  his  office  and  shall 
enter  such  papers,  as  they  are  so  numbered,  in  such  docket  book 
in  the  same  manner  as  if  such  docketing  had  been  begun  with 
the  first  paper  in  such  action.  And  all  such  entries  in  such  docket 
books  of  actions  begun  prior  to  the  passage  of  this  act  shall  be 
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ifldexed  in  separate  volumes  for  each  letter  of  the  alphabet,  and 
for  corporations,  a  joint  -stock  compauj-,  a  copartnership  or  a  per- 
^u  or  persons  doing  business  under  a  firm  name  or  style,  as 
hereinbefore  provided,  in  the  same  manner  as  actions  begun  after 
the  p&sMige  of  this  act  are  hereinbefore  directed  to  be  indexed. 
Whenever  an  action  is  transferred  to  another  court,  or  the  place 
of  trial  changed,  the  clerk  to  whom  the  papers  in  such  action  are 
delivered  shall  enter  in  the  current  docket  book  in  which  he  makes 
entries  coi)ies  of  all  entries  theretofore  made  in  said  action,  and 
shall  continue  to  make  subsequent  entries  therein  in  the  same 
manner  as  if  the  process  had  originally  been  filed  with  him.  All 
papers  numbered  and  docketed  as  herein  directed  shall  be  filed 
t(igether;  and  on  the  entry  of  final  judgment  in  any  action  all 
the  papers  in  that  action  shall  be  arranged  in  the  order  of  the 
dates  on  which  they  were  filed  and  shall  be  fastened  or  bound  to- 
gether flat  with  the  judgment-roll  and  so  filed.  The  county  clerk 
of  New  York  county  shall  appoint,  subject  to  the  rules  of  the  state 
civil  service  commission,  such  subordinates  as  may  be  neccossary 
for  the  work  required  to  be  done  in  his  office  under  the  proviaions 
of  this  act,  and  shall  designate  the  positions  and  fix  the  compensa- 
tion of  such  subordinates,  subject  to  the  approval  of  the  board  of 
estimate  and  apportionment  of  the  city  of  New  York;  and  the 
comptroller  of  the  city  of  New  York  shall  issue  and  sell  certifi- 
cates of  indebtedness  to  an  amount  sufficient  to  provide  for  the 
payment  of  the  salaries  of  such  subordinates  during  the  year 
nineteen  hundred  and  twelve,  which  shall  be  a  charge  against  the 
county  of  New  York,  and  an  amount  sufficient  to  pay  and  dis- 
charge the  certificates  so  issued  shall  be  included  in  the  budget 
made  by  said  board  of  estimate  and  apportionment  for  the  year 
nineteen  hundred  and  thirteen. 
Added  U  1911.  ch.  290.      AmM  by  L.  1912,  ch.  844,    in   effect  Apr.    15,   1012. 

I   1246.  Id.;  to  docket  Jndflrmenta. 

Each  clerk,  specified  in  the  last  section,  must,  when  he  files  a 
judgment-roll,  upon  a  judgment,  rendered  in  a  court  of  which  he 
is  clerk,  docket  the  judgment,  by  entering,  in  the  proper  docket- 
book,  the  following  particulars,  under  the  initifll  letter  of  the 
purnanie  of  the  judgment  debtor,  in  its  alphabetical  order: 

1.  The  name,  at  length,  of  the  judgment  debtor;  and  also  his 
residencis  title,  and  trade  or  profession,  if  any  of  them  are  stated 
in  the  judgment. 

2.  The  name  of  the  party,  in  whose  favor  the  judgment  was 
rendered. 

3.  The  sum,  recovered  or  directed  to  bo  paid,  in  figures. 

4-  The  day.  hour,  and  minute,  when  the  judgment-roll  was 
fied. 

Ti.  The  day.  hour,  and  minute,  when  the  judgment  was  dock- 
eted in  his  office. 
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6.  The  court  iu  which  the  judgment  was  rendered,  and,  if  it 
was  rendered  iu  the  supreme  court,  the  ix>uuty  where  the  judis- 
ment-roll  is  tiled. 

7.  The  name  of  the  attorney  for  the  party  recovering  the 
judgment. 

it  there  are  two  or  more  judgment  debtors,  those  entries  most 
be  repeated,  under  the  initial  letter  of  the  surname  of  each. 
2  R.  S.  3G1,  §  13  (2  Bdin.  373),  remodeUed  and  am'd. 

S  1247.  Flllnir  transcript*,  and  docketluir  Jadarment« 
thereon. 

A  clerk,  with  whom  a  judgment-roll  is  filed,  upon  a  judgment 
docketed  as  prescribed  in  the  Inst  section,  must  furnish,  to  any 
person  applying  therefor,  and  paying  the  fees  allowed  ^y  law,  one 
or  more  transcripts  of  the  docket  of  the  judgment,  attested  by 
his  signature.  A  county  clerk  to  whom  such  a  transcript  is  pre- 
sented, must,  upon  payment  of  his  fees  therefor,  immediately  file 
it,  and  docket  the  judgment,  as  prescribed  in  the  last  seetiooi,  in 
the  appropriate  docket-book,  kept  in  his  oflSce. 
L.  1840,  ch.  486.  §  20  (4  Edm.  682),  am'd. 

1  1248.  Penalty  for  clerk'*  ncflrleot. 

A  clerk  who  omifs,  as  soon  as  practicable,  to  docket  a  judgment 
required  to  be  docketed,  or  to  furnish  a  transcript  of  a  judgment, 
so  docketed  iu  his  office,  as  prescribed  in  the  last  two  sectioDB, 
forfeits,  to  the  pi^rson  aggrieved,  two  hundred  and  fifty  dollars,  in 
addition  to  the  damages  sustained  by  reason  of  the  omission. 

2  R.   S.  362,   S  20  (2  Kdm.  374). 

S  1249.  Docket*   to   be    pnbllc. 

A  dockot-book.  kept  by  a  clerk,  must  be  kept  oi>en,  during  the 
business  hours  fixed  by  law,  for  search  and  examination  by  any 
person. 

Id.,  S  10. 

I  1250.  Jadgrment  not  to  be  a  lien  until  docketed. 

A  judgment,  required  to  be  docketed,  as  prescribed  in  this  ar- 
ticle, neither  affects  real  property  or  chattels  real,  nor  is  entitled 
to  n  prrference,  until  the  judgment-roll  is  filed,  and  the  judgment 
[locketed. 
Id..  S  12.   am'd. 

S  12B1.  [Am'd,  1802,  190Q.]  Real  property  bound  for  ten 
year*  by  a  Jadflrment  tha*  docketed)  Jadgrment*  aaralnat 
person*   sued  by   a   flctitlon*    name. 

Except  as  otherwise  specially  prescribed  by  law,  and  except 
also  as  in  this  section  below  provided,  a  judgment,  hereafter 
rendered,  which  is  docketed  in  a  county  clerk  s  office,  as  pre- 
scribed in  this  article,  binds,  and  is  a  charge  upon,  for  ten  years 
after  filing  the  judgment  roll,  and  no  longer,  the  real  property 
and  chattels  real,  in  that  county,  which  the  judgment  debtor  has 
at  the  time  of  so  dockotinp  it,  or  which  he  acquires  at  any  time 
afterwards,  and  within  the  ten  years.  Provided  however  that 
no  judgment  shall  be  a  charge  ui>on  or  bind  the  real  property 
of  any  person  imless  and  until  he  be  designated  by^  his  name  in 
a  docket  of  such  judgment  in  the  oflic<»  of  the  clerk  in  the  county 
where  such  property  is.  T^pon  such  notice  to  a  judgment  debtor 
as  the  court  may  direct  the  supreme  court  may  order  that  any 
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judgment  heretofore  or  hereafter  rendered  therein  against  such 
debtor  be -amended  so  as  to  desi^^nate  such  debtor  by  his  name 
and  that  the  clerk  of  the  county  in  which  the  judgment  roll  is 
filed  redocket  such  judgment  as  so  amended;  and  from  the  time 
of  soeh  redocket  during  the  remainder  of  ten  ye^rs  from  the  fil- 
ing of  the  judgment  roll,  such  judgment  shall  bind  and  be  a 
charge  upon  the  real  property  and  chattels  real  in  that  county 
which  such  judgment  debtor  may  have  at  the  time  of  such  re- 
docket or  may  thereafter  within  said  ten  years  acquire,  and  a 
transcript  of  such  new  docket  may  be  filed  aud  docketed  in  the 
office  of  the  clerk  of  any  other  county  in  the  state  in  like  mauuer 
and  with  like  effect  as  a  transcript  of  an  original  docket  may  be 
filed.  Upon  such  notice  to  a  judgment  debtor  as  the  court  may 
direct  any  court  other  than  the  supreme  court  may  order  that, 
any  judgment  heretofore  or  hereafter  rendered  therein  against 
such  debtor  and  any  docket  thereof  in  such  court  be  amended  so 
as  to  designate  such  debtor  by  his  name,  and  at  any  time  after 
sach  amendment  shall  have  been  made  a  transcript  ^of  the  docket 
of  such  judgment  as  so  amended  may  be  filed  and  docketed  in 
the  office  of  the  clerk  of  any  county  in  this  state  in  like  manner 
and  with  like  effect  as  a  transcript  of  an  original  docket  may 
be  filed. 

This  ftnd  next  Bectlon  are  rabstltntes  for  2  B.  S.  808,  IS  3  and  4;  L.  1840. 
eh.  3S6.  f  25;  and  Co.  Proc.,  part  of  (  282;  L.  1902,  ch.  SIS;  L.  1906,  cb.  432. 
In  effect  May  14,    1906. 

I  1252.  Real  property  may  be  levied  upon  after  ten 
yeAr«. 

When  ten  years  after  filing  the  judgment-roll  have  expired,  real 
property  or  a  chattel  real,  which  the  judgment  debtor,  or  real 

Eroperty  which  a  person,  deriving  his  right  or  title  thereto,  as  the 
eir  or  devisee  of  the  judgment  debtor,  then  has,  in  any  county, 
may  be  levied  upon,  by  virtue  of  an  execution  against  property, 
issued  to  the  sheriff  of  that  county,  upon  a  judgment  hereafter 
rendered,  by  filing,  with  the  clerk  of  tnat  county,  a  notice,  sub- 
Fcribed  by  the  sheriff,  describing  the  judgment,  the  execution,  and 
the  property  levied  upon;  and,  if  the  interest  levied  upon  is  that 
of  an  heir  or  devisee,  specifying  that  fact,  and  the  name  of  the 
heir  or  devisee.  The  notice  must  be  recorded  and  indexed  by  the 
clerk,  as  a  notice  of  the  pendency  of  an  action.  For  that  purpose, 
the  judgment  debtor,  or  his  heir,  or  devisee,  named  in  the  notice. 
is  regarded  as  a  party  to  an  action.  The  judgment  binds,  aud  be- 
comes a  charge  upon,  the  right  and  title  thus  levied  upon,  of  the 
judgment  debtor,  or  of  his  heir  or  devisee,  as  the  case  may  be. 
only  from  the  time  of  recording  and  indexing  the  notice,  and  until 
the  execution  is  set  aside,  or  returned. 

§  1258.  Land  held  under  contract  not  bonnd  by  Jndff- 
mernt. 

The  interest  of  a  person,  holding  a  contract  for  the  purchase 
of  real  property,  is  not  bound  by  the  docketing  of  a  judgment; 
and  cannot  be  levied  upon  or  sold,  by  virtue  of  an  execution,  is- 
sued  upon  a  judgment. 

1  R.  3.  744,  first  paragraph  of  S  4  d  F.dm.  flOH).    Sen  §K  64.").  1370,  1874. 

I  1264.  Preference  of  mortgras'eii  for  pnrchane-money. 

Where  real  property  is  sold  and  conveyed,  and,  at  the  same 
time,  a  mortgage  thereupon  is  given  by  the  purchaser,  to  secure 
the  pajment  of  the  whole  or  a  part  of  the  pnrchase-monev,  the 
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lien  of  the  mortgage,  upon  that  real  property,  is  superior  to  the 
lien  of  a  previous  judgment  against  the  purchaser. 
1  B.  8.  749.  S  5  U  Edm.  700;,  am'd. 

I  12Q5.    CevtatH  time  not  to  be  Incladed  In  the  ten  r^mwm. 

The  time,  during  which  a  judgment  creditor  is  stayed,  by  aa 
injunction  or  other  order,  or  by  the  operation  of  an  appeal,  or  by 
express  provision  of  law,  from  enforcing  a  judgment,  is  not  a 
part  of  tne  ten  years,  to  which  the  lion  of  a  judgment  is  limited 
by  this  article.  But  this  section  does  not  extend  the  time  of  the 
lien,  as  against  a  purchaser,  creditor,  or  xportgagce  in  good  faith. 
Co.  Proc,  second  sentence  of  f  282,  am'd. 

I  1266.    Court    may    order    lien    of   Jndvment    to    be    ■«•« 
pended  npon  appeal. 

Where  an  appeal  from  a  judgment  has  been  perfected,  and  an 
undertaking  has  been  given,  sufticient  to  entitle  the  appellant  to 
a  stay  of  the  execution  of  the  judgment,  without  an  order  for 
that  purpore,  the  court,  in  which  the  judgment  was  recovered, 
may,  in  its  discretion  and  upon  such  terms  as  justice  requires, 
make  an  order,  upon  notice  to  the  attorney  for  the  respondent, 
and  to  the  sureties  in  the  undertaking,  exempting  from  the  lien  of 
the  judgment,  as  against  judgment  creditors,  and  purchasers  and 
mortgagees  in  good  faith,  the  real  property  or  chattels  real,  upon 
which  the  judgment  is  a  lieu,  or  a  portion  thereof,  specifically 
described  in  the  order.  If  all  the  property,  subject  to  the  lien, 
is  80  exempted,  the  order  must'  direct  the  clerk,  in  whose  office 
the  judgment- roll  is  filed,  to  make  an  entry,  on  the  docket  of  the 
judgment,  in  each  place  where  it  appears  in  the  docket-book,  sub- 
stantially as  follows:  "  Lien  suspended  upon  appeal.  See  order 
entered  **;  adding  the  proper  date.  If  a  portion  only  is  exempted, 
the  order  must  direct  the  clork  to  make,  in  like  manner,  an  entry, 
substantially  as  follows:  **  Lien  partially  suspended  upon  appeal. 
See  order  entered  ";  adding  the  proper  date.  The  clerk  must, 
when  he  tiles  the  motion  papers,  and  enters  the  order,  make  the 
entry  or  entries  in  the  docket-book,  as  required  by  the  order. 
Substitute  for  Co.  Proc,  part  of  {  282. 

I   1267.    From  what  time  order  saspend*  the   lien. 

Where  an  order  is  made,  as  prescribed  in  the  last  section,  by  the 
supreme  court  or  by  a  county  court,  it  operates  as  a  suspension  of 
the  lien  upon  property  situated  in  the  county,  where  the  judg- 
ment-roll is  filtd,  from  the  time  when  the  order  is  entered,  and 
the  proper  entry  made  in  the  docket-book.  If  the  property  ex- 
empted is  Kitunted  in  another  county,  or  if  the  order  was  made 
by  a  court,  other  than  the  supreme  court  or  a  county  court;  the 
order  operates  as  a  suspen.sion,  from  the  time,  when  the  proper 
entry  is  made  in  the  docket-hook,  kept  by  the  clerk  of  that  county, 
as  prescribed  in  the  next  section. 

Id. 

f   1268.    How  Hen   sniipended  In  any  other  connty. 

The  clerk,  with  whom  the  order  is  entered,  must,  upon  pay- 
ment of  his  fees  therefor,  fnrnisli  to  the  party  who  obtained  the 
order,  one  or  more  trau. scripts,  attostid  by  his  signature,  of  the 
docket  of  the  judpnient,  including  the  entry  made  upon  the 
docket.  A  county  clerk,  in  whose  offi<'e  the  judgment  is  docketed, 
must,  upon  payment  of  his  fees  therefor,  immediately  file  such 
a  transcript;  and  make  an  entry  ni)on  the  docket  of  the  judgment, 
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in  eacn  place  where  it  appears  iu  his  docket-book,  substantially 
as  follows:  **  Lien  suspeuaed  ",  or,  "  Lien  partially  suspended    , 
according  to  the  entr^  upon  the  original  docket,  and  also,  "  See 
transcript  filed  ";  adding  the  proper  date. 
Id. 

S   1269.    When  and  hcvr  lien  restored. 

At  any  time  after  a  judgment,  which  has  ceased  to  be  a  lien, 
as  prescribed  in  the  last  three  sectionSf  is  affirmed,  or  the  appeal 
therefrom  is  dismissed,  the  lien  thereof  may  be  restored,  as 
follows: 

1.  The  clerk,  in  whose  office  the  judgment  of  affirmance,  c 
the  order  dismissing  the  appeal,  is  entered,  must,  upon  the 
reqaest  of  the  judgment  creditor,  docket  the  judgment  anew. 
as  it  was  originally  docketed,  but  in  the  order  of  priority  of  tho 
new  docket;  and  he  must  write,  upon  the  new  docket,  the  words, 
*'Lien  restored  by  redoeket'*;  adding  the  date  of  redocketing. 

2.  A  transcript  of  the  new  dockor  must  be  furnished  to  n 
coanty  clerk,  in  whose  office  an  entry  of  the  suspension  of  the 
lien  has  been  made,  as  prescribed  in  the  last  two  sections;  and 
therenpon  the  judgment  must  be  do^'keted  by  him  anew,  in  the 
order  of  the  priority  of  the  new  docket.  The  clerk  who  so  re- 
dockets  the  judgment,  must  make  an  entry  upon  the  new  docket, 
sobstantially  as  follows:  "  Lien  restored  by  redocket.  See  tran- 
script filed";  adding  the  date  of  redocketing  in  his  county. 

The  lien  of  the  judgment  is  thereupon  restored,  for  the  unex- 
pired period  thereof,  aa  if  the  order  had  not  been  made;  but  with 
like  effect  only,  as  against  judgment  creditors,  purchasers,  and 
mortgagees  in  good  faith,  as  if  the  judgment  had  then  been 
first  docketed. 

f  1260.  [Am'd,  1S09.  1911.]  Docket  of  Jndjrment,  liow 
eaneclled. 

The  docket  of  a  judgment  must  be  cancelled  and  discharged 
by  the  clerk,  in  whose  offlce  the  judgment-roll  i«  filed,  upon  filing 
with  him  a  satisfaction-piece,  describing  the  judgment,  and  exe- 
cuted as  follows: 

1.  EiXcept  as  otherwise  prescribed  iu  the  next  subdivision,  the 
patisfaction-pie<*e  must  be  executed  by  the  party  in  whose  favor 
the  judgment  was  rendered,  or  his  executor  or  administrator;  or, 
if  it  is  made  within  two  years  after  the  entry  of  judgment,  or 
after  the  entry  of  final  judgment  or  order  of  affirmance,  by  the 
attorney  of  record  of  the  party.  But  where  the  authority  of 
the  attorney  has  been  revoked,  a  satisfaction  by  him  is  not  con- 
clusive, against  the  person  entitled  to  enforce  the  judgment,  in 
respect  to  a  person,  who  had  actual  notice  of  the  revocation, 
before  a  payment  on  the  judgment  was  made,  or  a  purchase  of 
proiierty  bound  thereby  was  effected. 

2.  If  an  assignment  of  the  judgment,  executed  by  the  party 
in  whose  favor  it  was  rendered,  or  his  executor  or  administrator 
has  been  filed  in  the  clerk's  offlce  the  satisfaction-piece  must  be 
executed  by  the  person,  who  appears,  from  the  assignment,  or 
from  the  last  of  the  subsequent  assignments,  if  any,  so  filed, 
showing  a  continuous  chain  of  title,  to  be  the  owner  of  the  judg- 
ment; or  by  his  executor  or  administrator. 

3.  If  the  satisfaction-piece  is  executed  by  an  attorney  in  fact. 
in  bebalf  of  a  person  authorized  to  execute  it,  other  than  the 
attorney  of  record,  an  instrument,  containing  a  power  to  no- 
knowledge  the  satisfaction,   must  be  filed  with  the  satisfaotiou- 
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piece,  unless  it  has  been  rei'unlod,  in  the  i)r()per  >»ook  for  roeonl- 
InK  deeds,  in  that  or  another  county;  in  whieh  cane,  the  saltJ*- 
faetion-piece  must  refer  to  the  record,  and  the  clerk  may,  for 
his  own  iudeinuity,  require  evidence  of  a  record  remaining  in 
another  office. 

The  execution  of  each  satisfaction-piece  or  power  qf  attorney 
must  i»e  acknowledged,  before  the  clerk,  or  his  deputy,  and  cer- 
tified b.v  him  thereupon;  or  it  must  be  acknowledged  or  proved, 
and  certified,  in  like  manner  as  a  deed  to  be  recorded  in  the 
county  where  it  is  filed. 

4.  In  the  absence  of  a  sntisf action  piece  under  any  of  the  fore- 
going provisions  of  this  section  the  docket  of  a  judgment  must  be 
canceled,  satisfied  and  discharged  by  the  clerk  in  whose  ulHce 
the  judgment-roll  is  filed  at  any  time  if  the  judgment  debtor,  or 
his  legal  representatives,  or  any  other  person  ahall  deposit  with 
such  clerk  a  sum  of  money  equal  to  the  amount  of  the  judgment, 
or  if  the  docket  shows  a  partial  satisfaction  thereof,  the  unpaid 
residue  thereof,  with  interest  to  the  time  of  such  deposit  ami  in 
addition  thereto  a  sum  equal  to  one  per  centum  of  said  judgment 
or  unpaid  residue.  There  shall  be  delivered  to  such  clerk  with 
such  a  deposit  a  certificate  of  the  sheriff  of  the  same  county  dated 
on  the  day  of  such  deposit  that  no  execution  upon  the  judgment 
is  in  his  hands.  I'pon  any  such  payment  and  delivery  of  Huch 
certificate  the  clerk  shall  enter  upon  the  judgment  docket  the 
words  '*  satisfied  and  discharged  by  deposit."  AH  the  provisions 
of  section  twelve  hundred  and  sixty-seven  of  this  act,  so  far  as 
they  affect,  shall  be  applicable  to  this  subdivision  of  this  section, 
except  that  the  clerk  of  a  county  with  whom  a  judgment  has 
been  docketed,  but  with  whom  the  judgment-roll  has  not  been 
filed,  before  tiling  the  transcript  and  canceling  and  discharging 
the  docket  of  a  judgment  satisfied  of  record  pursuant  to  this 
subdivision  of  this  section,  shall  also  require  to  be  delivered  to 
him  in  addition  to  the  certificate  provided  for  in  section  twelve 
hundred  and  sixty-seven  of  this  act,  a  certificate  of  the  sheriff  of 
the  same  county  showing  that  no  execution  is  in  his  hands  or 
that  an  execution  is  in  his  hands  and  that  he  has  received  pay- 
ment of  all  fees  to  which  he  would  by  law  be  entitled  if  he  had 
collected  by  virtue  of  an  executi<m  the  amount  of  said  judgment 
or  unpaid  residue  thereof  with  interest.  It  shall  be  the  duty 
of  such  sheriff  to  accept  such  fees  without  payment  to  him  of  the 
amount  of  the  judgment  or  any  part  thereof,  upon  there  being 
delivert'd  to  him  a  certificate  of  the  clerk  with  whom  the  judg- 
nient-roll  is  tiled,  showing  that  the  judgment  has  been  satisfieil  of 
record:  and  it  shall  be  the  duty  of  any  sheriff  to  give  any  ana 
all  certificates  re«iuir«Hl  under  this  subdivision  of  this  section, 
upon  compliance  with  the  provisions  hereof  and  he  shall  bi? 
entitled  to  receive  fifty  rents  for  each  certificate.  All  deposits  of 
money  hereunder  shall  be  considered  as  paid  into  court  and  shall 
be  snbje<'t  to  the  provisions  of  the  code  of  civil  procedure  relative 
to  the  payment  of  money  into  court,  and  the  surrender  of  such 
nnmey  by  an  order  of  the  conrt.  The  additional  one  per  centum 
to  be  deposited  as  aforesaid  shall  be  in  payment  of  all  fees  of  the 
financial  officer  of  the  city  or  county  with  whom  any  money  is  de- 
posited hereuiHlcr.  But  no  provision  of  this  subdivision  shall 
affect  the  right  of  the  judgment  creditor  to  appeal  from  the  judg- 
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inent,  or  make  any   mcNtion  with  respect  therrto,   nor  shall  any 
proceediugs  ou  appeal  be  afifected  by  this  subdivisiou. 

2  B.  S.  362,  li  22.  23  and  24  (2  Bdm.  375),  and  L.  1S34,  ch.  262, 
if  1.  2  and  3  (4  Edm.  622);  L.  180d,  cb.  93;  L.  1911,  ch.  599,  in  effect 
Jane  30,    1011. 

i  1261.   Satlsfactlon-plece    to    be    srlven     on    payment    of 


The  person,  entitled  to  enforce  a  judgment,  must  execute,  and 
acknowledge  before  the  proper  olflcer,  a  satisfaction-piece  thereof, 
at  the  request  of  the  judgment  debtor,  or  of  a  person  interearcu 
in  the  property  bound  by  the  judgment,  upon  presentation  cf  a 
satisfaction-piece,  and  payment  of  the  sum  due  upon  the  jud;:- 
meut,  and  the  fees  allowed  by  law  for  taking  the  acknowledg- 
ment of  a  deed. 

Id..    I    25    (2    Edm.    375),    am'd. 

{   12G2.    [Am'd,    1S05.J       AMHlirnor    inuHt    aeknowledare    an- 


A  person  who  has  heretofore  executed,  or  hereafter  cxerutos. 
a  written  assignment  of  a  judgment,  owntd  by  him.  without 
acknowledging  the  execution  thereof,  before  an  officer  authorized 
to  take  the  acknowledgment  of  a  deed,  must  so  acknowledge  it, 
at  the  request  of  his  assignee,  or  of  a  subsequent  assignee  thereof, 
or  of  the  judgment  debtor,  upon  presentation  of  the  assignment, 
and  payment  of  the  officer  s  fees. 

L.    1893.    cb.    946. 

i   1263.  AsBtarnee  Mho  in  a  receiver^  etc.,  may  file  notice. 

A  resident  of  the  State,  or  a  person  having  an  office  within  the 
State,  for  the  regular  transaction  of  business,  in  person,  who 
becomeH  the  owner  of  a  judgment,  by  virtue  of  a  general  assign- 
ment for  the  benefit  of  creditors,  or  of  an  appointment  an  a 
receiver,  or  trustee  or  assignee  of  an  insolvent  debtor  or  bank- 
rupt, may  tile  with  the  clerk,  in  whose  office  the  judgment-roll  is 
filed,  a  notice  of  the  assignment,  or  of  his  appointment,  and  of 
his  ownership  of  the  judgment.  The  notice  must  be  subscribed 
by  him,  adding  to  his  signature  his  place  of  residence,  and  also, 
if  he  reKides  without  the  State,  his  offi«'e  address.  A  notice  so 
filed  has  the  same  force  and  effect,  for  the  purposes  of  this 
article,  as  if  it  was  an  assignment  of  the  judgment. 

I   1204.  ESntry  In    docket,   npon    return    of   execntlon   i»at- 


Where  an  execution  Is  returned,  wholly  or  partly  satisfied,  the 
clerk  must  make  nn  entry  of  the  satisfaction,  or  partial  satisfac- 
tion, in  the  docket  of  the  judgment,  upon  whieh  it  was  issued. 
Thereupon  the  judgment  is  deemed  satisfied,  to  the  extent  of 
the  aniount  returned  as  collected,  unless  the  return  is  vacated 
by  the  court. 

2   R.    S.    302,    I   26   (2  Edm.   373). 

I   1265*   Id.;   Trbere   execution    returned   nnitntlaifled. 

Where  an  execution  is  returned  wholly  unsatisfied,  the  clerk 
miiMt  immediately  make,  in  the  docket  of  the  judgment,  upon 
which  it  was  issued,  an  entry  of  the  fact,  stating  the  time  when 
the  execution  was  returned. 
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i    1200.   Sheriff  to  arive  copy  of  aattsfleil  exeeatiom  clerk 
to   enter  iiatlNfaction. 

A  sheriff,  upon  being  paid  the  full  amount  due  upon  an  execu- 
tion iu  Ills  hands,  must  immediately  indorse  thereupon  a  return 
of  satisfaction  thereof.  He  must  also  deliver,  to  the  person 
making  the  payment,  upon  the  hitter's  request,  and  payment 
of  the  fees  allowed  by  law  therefor,  a  certified  copy  of  the 
execution,  and  of  the  return  of  satisfaction  thereupon;  which 
may  be  tiled  with  the  clerk  of  the  same  county,  who  must  there- 
upon cancel  and  discharge  the  docket  of  the  judgment,  as  if  the 
judgment-roll  was  tiled  in  his  office,  and  the  execution  was  re- 
turned to  him,  as  satisfied.  But  this  section  does  not  exonerate 
the  sheriff,  fnmi  his  duty  to  return  the  execution,  to  the  clerk 
with  whom  the  judgment-roll  is  filed. 

L.  I860,  ch.  0.  f  1  (1  Edui.  (535),  am'd.   Soe  8  1306. 

I   1207.  Docket  ^  ivhen  to  be  dlncharired  and  cancelled. 

The  clerk  of  a  county,  with  whom  a  judgment  has  been  dock- 
eted, nmst  cancel  and  discharge  the  docket  thereof,  upon  the 
tiling,  with  him,  of  a  certificate  of  the  clerk,  with  whom  the 
judgment-roll  is  filed,  showing  that  the  judgment  has  been  re- 
versed, vacated,  or  satisfied  of  record;  or  the  certificate  of  the 
clerk  of  the  county,  with  whom  a  copy  of  an  execution,  and  of 
a  return  of  satisfaction  thereupon,  have  been  filed,  as  prescribed 
in  the  last  section,  showing  that  they  have  been  so  filed,  and  the 
docket  cancelled  and  discharged  accordingly. 

L.   ISCO.  ch.   G,   §  2,   arid  L.   1844,   ch.   104,   S  5   (4  Edm.   627).  consolidated. 

8  I2fts.  [Repealed  by  L.  IIXH).  ch.  17.  See  Consolidated  Laws, 
tit.  Debtor  and  Creditor  Law,  §  150.] 

§   1269.   Poller   of    conrtu    respectlnff  -docket, 

A  court  of  record  has  the  same  power  and  jurisdiction,  con- 
cerning the  docket  of  its  judgments,  kept  by  a  county  clerk,  which 
it  has  concerning  the  docket,  kept  by  its  own  clerk.  It  may 
ilirect  that  such  a  docket  be  amended;  or  that  its  judgment,  there 
docketed,  be  docketed  nunc  pro  tunc. 

I..    1J?44.   ch.    104.   8   7    (4   Edm.  C28).   am'd. 

§    1270.   Clerk    to    Hie    and    note    aniilflmment   of  jadirinent. 

I'pon  the  proentation,  to  the  clerk  of  a  court  of  record,  of  an 
assignment  of  a  judgment,  entered  in  his  olHce,  executed  by  u 
person  entitled  to  satisfy  the  judgment,  as  prescribed  in  .section 
llidO  of  this  act,  and  otherwise  executed  as  prescribed  in  that 
s'ction,  with  rcsi)ect  to  a  satisfaction-piece,  and  upon  paymeni 
of  the  fees,  nllowed  by  law,  for  filing  a  transcript,  and  docketinsr 
a  judgment  thereupon,  the  clerk  must  forthwith  file  the  assign- 
ment in  his  office.  an«l  make,  upon  the  docket  of  the  judgment, 
an  entry  of  the  fact,  and  of  the  day  of  filing;  or,  if  he  keeps  a 
separate  Ixiok  for  the  entry  of  assignments  of  judgments,  an 
entry,  referring  to  the  page  of  the"  book,  where  the  filing  of  the 
assignment  is  noted. 

I  1271.     [Repealed,  1879.] 

$    1272.  To   what   JadflrmentH    and    execvtlons   tlil«   article 
applies. 

This  article  applies  only  to  a  judgment,  wholly  or  partly  for 
a  sum  of  money,  or  directing  the  payment  of  a  sum  of  money; 
and  to  an  execution  issued  upon  such  a  judgment. 
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JudgmeziU  taken  without  prooeii, 

Altldie  1.  Confeislon  of  Judgment. 

2.  SabmiaalMi  of  a  eontrovMty,  upon  faeta  atfinitlM. 

ARTIOI«ll   FIRST. 

Ckmfe$$ion  ofjudffmemi. 

■ 

0M.  1S73.  Judgment  may  be  coaTeieed* 
1274.  SUtemeD^;  form  thereof. 
1276.  Statement  to  be  filed,  and  judgment  entered. 
12T6.  Judgment-roll;  docketing  and  enforcing  the  Judgment. 
1377.  Execution,   where  the  judgment   la  not  all  due. 
127$.  CoDfeaalon  by  one  of  aeveral  joint  debtoca. 

§  1273.  [AmM,  1877,  1S07,  1900.]  Jadffment  may  lie 
eonfefified. 

A  judgment  by  confefision  may  be  entered,  without  action, 
either  for  money  due  or  to  become  due,  or  to  secure  a  person 
airainst  contingent  liability  In  behalf  of  the  defendant,  or  both, 
as  prescribed  in  thif}  article, 

Co.  Proo..  f  882;  L,  1807.  ch.  38.  Am'd  by  h.  lOOd.  eh.  65.  Alpo  partly 
repf-Mled  by  U  1900,  «b.  19.  Seo  ConnoUdated  Law».  tU.  Domestic  Belations 
Law,  I  51.  See  note  CT  of  notes  of  Board  of  Statutory  Consolidation  at  end 
of   code. 

i  1274*  Stutementi  fbvm  thereof. 

A  written  atatement  muet  be  made,  and  signed  by  the  defead< 
ant*  to  the  following  efifect: 

1.  It  must  state  the  sum,  for  which  judgment  may  be  entered» 
and  authorise  the  entry  of  judgment  therefor. 

2.  If  the  judgment  to  be  confessed  is  for  money  dae  or  \o 
become  due,  it  must  state  concisely  the  facts,  out  of  which  the 
debt  arose;  and  must  show,  that  the  sum  confessed  therefor  is 
justly  due,  or  to  become  due. 

3.  If  the  judgment  to  be  coufessed  is  for  the  purpose  of  secur- 
ins  the  plaiutiff,  against  a  contingent  liability,  it  must  state 
concisely  the  facts,  constituting  the  liability;  and  must  show, 
that  the  sum  confessed  therefor  does  not  exceed  the  amount 
of  the  liability. 

The  statement  must  be  verified  by  the  oath  of  the  defendant, 
to  the  effect,  that  the  matters  of  fact  therein  set  forth  are  true. 

Id.,  f  883,  am*d. 

I  1276.  [Am'dy  1895«]  Statement  to  be  filed,  and  Judir- 
■a«iit  entered. 

At  any  time  within  three  years  after  the  statement  is  verified. 
it  may  be  filed  with  a  county  clerk,  or,  where  the  sum,  for 
which  judgment  is  confessed,  does  not  exceed  two  thousand 
dollars,  exclusive  of  interest  from  the  time  of  making  the  state- 
ment, with  the  clerk  of  the  city  court  of  the  city  of  New- York. 
Thereupon  the  clerk  must  enter,  in  like  manner  as  a  judgment 
Is  entered  in  an  action,  a  judgment  for  the  sum  confessed,  with 
costs,  which  he  must  tax,  to  the  amount  of  fifteen  dollars, 
besides  disbursements  taxable  in  an  action.  If  the  statement 
ifl  filed  with  a  county  clerk,  tbe  judgment  must  be  entered  in 
le  a&i 
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the  supreme  court;  if  it  is  filed  with  the  clerk  of  another  court, 
specitied  iu  this  section,  the  judgment  must  be  entered  in  thv 
court  of  which,  he  is  clerk.    But  a  judgrment  shall  not  be  entered 
upon  such  a  statement,  after  the  defendant's  death. 
0».  Ptoc.,  f  884,  ttirnt  MOtonce  ain*4i  L.  1886,  ch.  948. . 

8  1976^  [Am'd,     1879.]    Judsmeat-roUi     doelceUa*     aa4 
•aforeln^   the  JudflTinent. 

The  clerk,  immediately  after  entering  the  judgment,  mast 
attach  together  and  file  the  statement,  as  verified,  and  a  copy 
of  the  judgment;  which  constitute  the  judgment-roll.  The  judg- 
ment may  be  docketed,  and  enforced  against  property,  in  the 
same  manner,  and  with  the  same  effect,  as  a  judgment  in  an 
action,  rendered  in  the  same  court;  and  each  provision  of  law, 
relating  to  a  judgment  im  an  action,  and  the  proceedings  subse- 
quent thereto,  apply  to  a  Judgment  thus  taken. 

Id.,  f  884,  second  and  third  sentences  am'd. 

I  1S77.  Bzecwtloa  vrliere   the   JudiriBeitt   Is   not   all   A«e* 

Where  the  debt,  for  which  the  judgment  Is  rendered,  is  not 
all  due,  execution  may  be  issued,  upon  the  judgment,  for  tne 
collection  of  the  sum  which  has  become  due.  The  execution 
must  be  in  the  form  prescribed  by  law,  for  an  execution  upon  a 
judgment  for  the  full  amount  recovered;  but  the  person,  whose 
name  is  subscribed  to  it,  must  indorse  thereupon  a  direction  to 
the  sheriff,  to  collect  only  the  sum  due,  stating  the  amount 
thereof,  with  interest  thereon,  and  the  costs  of  the  judgment. 
Notwithstanding  the  issuing  and  collection  of  such  an  execution, 
the  judgment  shall  remain,  as  scK^urity  for  the  sum  or  sums  to 
become  due,  after  the  execution  is  issued.  When  a  further  sum 
becomes  due,  an  execution  may,  in  like  manner,  be  issued  for 
the  collection  thereof;  and  successive  executions  may  be  issued, 
as  further  sums  become  due. 
Id.,  remainder  of  S  884. 


8  1278.  Coafessioa    by    one   of    seireral    Joint   debtors. 

One  or  more  joint  debtors  may  confess  a  judgment  for  a  Joint 
debt,  due  or  to  become  due.  Where  all  the  joint  debtors  do  not 
unite  in  the  confession,  the  judgment  must  be  entered  and  en- 
forced against  those  only  who  confessed  it;  and  it  is  not  a  bar 
to  an  action  against  all  the  Joint  debtors,  upon  the  same  demand. 

tea 
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Submution  of  a  eontroverty^  uponfcboU  admUted, 

fee.  ISTQ.  GontroTerqr.    how    •ubmltted    without    proce— .. 

U80.  Papers  to  be  filed;   coDtroyersy  thereupon   beoomee   an  actkM. 
1281.  BobeeQuent  proceedUigB  regulatea. 

I  ism.   Controirer«y,    licvr    •wbmltted    trltliowt    proce«s. 

The  parties  to  a  question  in  difference,  which  might  be  the 
■nbject  of  an  action,  being  of  full  age,  may  asree  upon  a  case, 
eontaining  a  statement  of  the  facts,  upon  which  the  controversy 
depends;  and  may  present  a  written  submission  thereof  to  a 
court  of  record,  which  would  hare  jurisdiction  of  an  action, 
brought  for  the  same  cause.  The  case  must  be  accompanied 
with  the  affidavit  of  one  of  the  parties,  to  the  effect,  that  the 
controTersy  is  real;  and  that  the  submission  is  made  in  good 
faith,  for  the  purpose  of  determining  the  rights  of  the  parties. 
The  submiaaion  must  be  acknowledged  or  proved,  and  certified, 
in  like  manner  as  a  deed,  to  be  recorded  in  the  county  where 
it  ia  filed. 

€k».  Pvoe.,  part  of  |  872,   am'd. 

8  1280u  Paper*   to    be   tiled  |   ooatroveniy    tlierewpon    be- 
eoaaea   mm  action. 

The  case,  submission,  and  affidavit,  must  be  filed  in  the  office 
of  the  clerk  of  the  court  to  which  the  submission  is  made.(l)  If 
the  submission  is  made  to  the  supreme  court,  they  must  be  filed 
in  the  office  of  the  county  clerk,  if  any,  specified  in  the  submis- 
sion; if  no  county  clerk  is  so  specified,  they  may  be  filed  in  the 
office  of  any  county  clerk.  The  filing  is  a  presentation  of  the 
submission;  and  thenceforth  the  controversy  becomes  an  action; 
and  each  provision  of  law,  relating  to  a  proceeding  in  an  action, 
applies  to  the  subsequent  proceedings  therein  except  as  otherwise 
prescribed  in  the  next  sction. 

(1)  New.    Bemalnder  is  tabstitated  fer  Oo.  Fxoc,  S  t74,  and  part  of  SI  ^^^ 
And    87S. 

I  1S81.    [Am*d,  18MI,  1899.]    8«baea«eat  ppooeedtngrs  reK^- 


An  order  of  arrest,  a  temporary  injunction,  or  a  warrant  of 
attachment,  cannot  be  granted  in  such  an  action;  the  costs 
thereof  are  always  in  the  discretion  of  the  court,  but  costs  can- 
not be  taxed,  for  any  proceedings  before  notice  of  trial;  the  action 
must  be  tried  by  the  court,  upon  the  case  alone;  and  the  case, 
submission,  affidavit,  and  a  certified  copy  of  the  judgment,  and 
of  any  order  or  paper  necessarily  affecting  the  judgment,  con- 
stitute the  judgment  roll.  If  the  action  is  in  the  supreme  court 
it  must  be  tried  and  judgment  rendered  by  the  appellate  division 
thereof,  and  if  in  the  city  court  of  the  city  of  New  York,  it 
must  be  tried  and  judgment  rendered  at  the  general  term  thereof. 
If  the  statement  of  facts  contained  in  the  case,  is  not  sufficient 
to  enable  the  court  to'  render  judgment,  an  order  must  be  made 
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dismussing  the  submission,  without  costs  to  either  party;  unless 
the  court  permits  the  parties,  or,  in  a  proper  case  their  repre- 
«ienta tires,  to  file  an  additional  statement,  which  it  may  do,  in  its 
discretion,  without  prejudice  to  the  original  statement 

L.  18B6.  ch.  M6 ;  L.  IBM,  oh.  SU.    In  effect  Har  6. 18M. 
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TITLX  ni. 

Vacating  or  setting  aside  a  Judgment,  for  irregularity  or 

error  in  fact. 

8«e.  U82.  Hotloii  to  set  aside  Jad^ment  for   irregularltr ;    when  It  may   l»e 
heard. 

1283.  MoUoD  to  set  aside  judgmeot  for  error  in  fact;   when  It  mar  be 

made  by  partj. 

1284.  Id.;   after  a  party's   deatb. 

1285.  Id.;   by  a   person   not  a  party. 

1280.  Id.;  when  several  parties  are  entitled  to  more. 

1287.  To  whom  notice  of  the  motion   must  be  givea. 

1288.  Id.;  when  real  property  recovered  by  the  judgment  has  been  ooB- 

▼eved 

1289.  How  notice  gtven  mider  this  title. 
1280.  Within  what  time  motion  to  be  made. 

1291.  Exceptions  in  cases  of  disability. 

1292.  Restitution :    when    directed. 

f  1282.  Motion  to  aet  aside  Jwdflrment  for  Irrornterltyi 
^rlten  It  majr  be  heard. 

A  motion  to  set  aside  a  final  judgment,  for  irregularity,  shall 
not  be  heard,  after  the  expiration  of  one  year  since  the  filing 
of  the  jadgment-roU;  unless  notice  thereof  is  given  for  a  day 
within  the  year,  and  either  the  hearing  is  adjourned,  by  one  or 
more  orders,  until  after  the  expiration  of  the  year;  or  the  term, 
for  which  it  is  thus  noticed,  is  not  held.  In  the  latter  event, 
the  motion  may  be  re-noticed  for,  and  heard  at,  the  next  term 
at  which  it  can  be  made,  held  not  less  than  ten  days  after  the 
day,  when  the  first  term  was  appointed  to  be  held. 
3  B.  a.  aS9.  I  2  (2  Edm.  871).  remodeUed.     See  {  724. 

§  1288.  Motion  to  net  aside  Jndsment  for  error  In  faeti 
irMen  it  many-  be  made  by  party. 

A  motion  to  set  aside  a  final  judgment,  rendered  in  a  court  of 
record,  for  error  in  fact,  not  arising  upon  the  trial,  may  be  made 
by  the  party  against  whom  it  is  rendered;  or,  if  an  execution 
has  not  been  issued  thereon,  and  the  judgment  has  not  been 
'wholly  or  partly  satisfied  or  enforced,  by  the  party  in  whose 
favor  it  is  rendered.  (See  §  1290.) 
2  R.  S.  691,  parts  of  |S  2  and  3  (2  Edm.  613),  consolidated  and  sm'd. 

I  1284.  Id. I  after  a  party's  deatb. 

A  like  motion  may  be  made,  after  the  death  of  a  party  enti- 
tled to  make  it,  as  prescribed  in  the  last  section,  by  the  following 
persons: 

1.  Where  the  judgment  awards  a  sum  of  money,  or  a  chattel, 
or  an  interest  in  real  property,  which  is  declared  bv  law  to  be 
assets,  the  motion  may  be  made  by  his  executor  or  administrator. 

2.  Where  the  judgment  awards  real  property,  or  the  possession 
thereof,  or  where  the  title  to  or  an  estate  or  interest  in  real 
property  is  determined  or  affected  thereby,  the  motion  may  be 
made  by  the  heir  of  the  decedent,  to  whom  the  real  property 
descended,  or  might  have  descended,  or  by  the  person  to  whom 
he  devined  it. 

3.  Where  the  judgment  is  rendered  ajrainst  or  in  favor  of  two 
or  more  persons,  the  motion  may  be  made,  jointly,  by  the 
■nrriTor.  and  the  person  who  would  have  been  entitled  to  make 
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it,  if  the  Judfirment  had  been  rendered  in  favor  of  or  against  the 
decedent  only. 

2  B.  8.  601,  §  2,  sabd.  2  and  8,  and  §  6,  coniolidated. 

S  1S85.  14. 1  by  a  person  not  a  jmrty, 

A  motion  maj  be  made,  either  before  or  after  the  death  of  the 
defendant,  by  a  person,  who  is  not  a  party,  to  set  aside,  for  error 
in  fact,  not  arising  upon  the  trial,  a  judgment,  rendered  in  an 
action  against  a  tenant  for  life,  or  for  years,  awarding  real 
property,  or  the  possession  of  real  property,  in  which  the  person 
making  the  motion  has  an  estate,  or  interest,  in  reversion  or 
remainder. 

Id.,  §  2,  0ubd.  4,  remodelled. 

I  1286.  Id.  I  vrhen  several  parties  are  entitled  to   mo're. 

Where  two  or  more  persons  are  entitled  to  move  to  set  aside 
a  judgment,  as  prescribed  in  the  last  three  sections,  one  or  more 
of  them  may  move  separately;  but,  in  that  case,  notice  of  the 
motion  must  be  given  to  those  who  do  not  join  therein,  In  like 
manner  as  if  they  were  adverse  parties. 

Sabstitnte  for  2  B.  8.  682,  fl  7-17. 

8  1287.  To   vrbom  notice   of  the   motion  n&nst  be  ■rl'rem. 

Notice  of  a  motion  to  set  aside  a  final  judgment,  for  error  In 
fact,  not  arising  upon  the  trial,  must  be  given  to  the  adverse 
party,  or,  in  case  of  his  death,  to  each  person  who  might  hav^ 
moved,  as  against  the  moving  party,  to  set  aside  the  judgment 
for  the  same  cause,'  as  prescribed  in  this  title. (1)  Where  the 
motion  is  made  by  the  party  against  whom  the  judgment  is 
rendered,  or  by  his  heir,  devisee,  executor,  or  administrator, 
service  of  the  notice,  upon  the  attorney  of  record  for  the  party, 
in  whose  favor  the  judgment  is  rendered,  has  the  like  effect,  as 
if  it  was  served  upon  the  party.  (2) 

(1)  Id.,  the  tabctance  of  9  19,  except  the  last  dame  of  ssbd.  8  tlieisot. 
<2)   New. 


I  1288.  Id.)  vrben  real  property  reeovered  by  tbe  |n< 
ment  bas  been  conireyed. 

Where  the  judgment  awards  real  property,  or  the  possession 
thereof,  or  wnere  the  title  to,  or  an  estate  or  interest  in,  real 
property  is  determined  or  affected  thereby,  and  the  real  property, 
or  estate  or  interest  therein,  has  been  conveyed,  by  the  adverse 
party,  more  than  eight  days  before  the  hearing  of  the  motion,- 
notice  of  the  motion  must  also  be  given  to  each  actual  occupant 
of  the  property,  claiming  under  the  conveyance. 

2  R.   8.  692,  remainder  of  {  19. 
§  1289.  How  notlee  slven  nnder  tbls  title. 

Notice  must  be  given,  in  a  case  specified  in  this  title,  by  per- 
sonal service  of  a  written  notice,  or  of  an  order  to  show  caase 
why  the  motion  should  not  be  granted;  or,  if  a  person  entitled  to 
notice  cannot,  with  due  diligence,  be  found  within  the  State, 
in  any  manner  which  the  court,  or  a  judge  thereof,  directs  in 
an  order  to  show  cause,  or  which  the  court  directs  in  a  snbee- 
quent  order. 

I  1200.  "Witbln    vrbat  time   motion   to  be   made. 

A  motion  to  set  aside  a  final  judgment,  for  error  in  fact,  not 
arising  upon  the  trial,  shall  not  be  heard,  except  as  speofled 
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in  the  next  section,  after  the  expiration  of  two  years  since  the 
filing  of  the  jadsrment-roll,  unless  notice  thereof  is  given,  for  a 
day  within  the  two  years;  and  either  the  hearing  is  adjourned, 
hy  one  or  more  orders,  until  after  the  expiration  of  the  two 
years;  or  the  term,  for  which  it  is  thus  noticed,  is  not  held.  In 
the  latter  event,  the  motion  may  be  re-noticed  for,  and  heard 
at.  the  next  term  at  which  it  can  be  made,  held  not  less  than, 
ten  days  after  the  day,  when  the  first  term  was  appointed  U> 
he  held. 


§  1201.  Bxeeptioas  In  e»M«  of  disAbiUty. 

If  the  person,  against  whom  the  judgment  is  rendered,  is,  at 
the  time  of  filing  the  judgment-roll,  either 

1.  Within  the  age  of  twenty-one  years;  or 

2.  Insane;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution,  upon  con- 
viction of  a  criminal  offence,  for  a  term  less  than  for  life; 

The  time  of  such  a  disability  is  not  a  part  of  the  time,  limited 
by  the  last  section;  except  that  the  time,  within  which  the  motion 
may  be  heard,  cannot  be  extended  more  than  five  years  by  sncb 
a  disability,  nor,  in  any  case,  more  than  one  year  after  the 
disability  ceases. 
Fnnn  2  R.  S.  6M.  8i  22  and  M. 

f  1999.  Restitution  I   wben   directed. 

Where  a  judgment  is  set  aside  for  any  cause,  upon  motion, 
the  court  may  direct  and  enforce  restitution,  in  like  manner,  with 
like  effect,  and  subject  to  the  same  conditions,  as  where  a  Judg* 
■lent  is  reversed  upon  appeaL 
■m  f  U28.  post 
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CHAPTBR  XII. 
Appeals. 

ttrVE   l«^ti«iier*1  ]*r«Tl«tonit  SelitiAff  to  the  ippealf  ProTld«d  fbr  Im  tMa 
€liip(er. 

TITLE  n.— ippeAl  to  the  Court  of  Appealf. 

TITLE  III.— Appeal  to  the  Svprcue  Court  tnm  ah  laftrior  Cosrt. 

yiTLS  lY.— Appeal  to  the  AppelUte  UlTlilon  of  the  Sapreme  Covrt. 

TITLE   y«— Appeal  From  m  DetermiBAtlon  Ia  m  SpeeUl  Proeeedtsf  % 

TITUa  I. 

Q«l»«val  p]x>YiJiions,  relating  to  the  appeals  provided  tor  in 

this  chapter. 

%tf  1298.  write  of  ettor  ftbollshed. 
1294.  Wheo  party  may  appeal. 
120&.  Parties  to  appeal;  how  destgnated.    Title  d  cavM. 

1296.  Wlien  a  pereon  entitled  to  become  a  party  may  appeal. 

1297.  Appeal  when  adverse  party  has  died. 

1298.  Proceedings,  when  party  dies  pending  appeal. 
1200.  Order  of  eubstitutioD. 

ISOO.  Appeal,    how   taken. 

ISQl.  Vrneti  notice  of  aj>peal  to  specify  Interlocutory  Judgment,   etc. 

late.  Proceedings,  If  attorney  of  party  not  found. 

1803.  Defects  in  proceedings  may  be  aopplled. 

1304.  Order    appealed    from    must    be    entered.    Proceedings    to    compel 

entry. 

1305.  Security  may  be  waived. 

1306.  Deposit  In  lieu  of  undertaking. 
*.           1807.  Undertaking  most   be  filed. 

1308.  New  undertaking  to  be  given,  when  sureties  are  insolvent,  ete. 

1809.  Action  upon  undertaking,   when  not  to  be  brought. 

1810.  When  appeal  stays  proceedings;  effect  thereof. 

1311.  Levy  upon  personal  property,   when  superseded  by  appeal. 

1312.  Court  may  limit  amount  of  security  in  certain  cases. 

1813.  No  security  necessary,  on  appeal   by  the   people,   etc. 

1814.  Id.;  on  appeal  by  a  domestic  municipal  corporation. 
1316.  Papers  to  be  transmitted  to   appellate  court. 

1316.  Interlocutory  judgment,   or  Intermediate  order,    may  be   reviewed. 

1317.  Judgment  or  order  on  appeal. 

1318.  When   no  appeal  lies  from  judgment  of  reversal. 
1819.  Mode  of  enforcing  affirmed  or  modified  judgment. 

1320.  Id.;   as  to  order, 

1321.  Mode   of  cancelling  docket  of  reversed  or  modified  judgment. 

1322.  Id.;  when  reversal,  etc..  was  by  court  of  appeals. 

1323.  Restitution;  when  awarded. 

*        1323a.  Remarks  or  comments  of  judge,   duly  excepted   to,   shall   be  sub- 
ject to  review. 

§   1203.  Writs   of  error   aboil nbed. 

The  writ  of  error  in  a  civil  action  or  special  proceeding  has 
been  abolished. 

SubKtltuted   for  Co.   Proc.,   |   333,   and   the  first  sentence  of  f  457. 

§  1294.  Wlien   party  may  appeal. 

A  party  aKsrievod  may  appeal,  in  a  case  prescribed  in  this 
chapter,  except  where  the  judgment  or  order,  of  which  he  com- 
plains, was  rendertMl  or  uiade  upon  his  default. 

Oo.  Proc.p   I  325,   am'd  by  a<lilin?  Ilie  ^nal  clause.    See  |  2568. 
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I    129S.   Partle*     to    appeal)    bow    dent tfiift tod.    'Title    of 

The  party  or  person  appealing  is  desigoated  aa  the  appeUant, 
aod  the  adverse  party  as  the  respondent.  After  an  appeal  is 
taken  to  another  court,  the  name  of  the  appellate  court  must  be 
substituted,  for  that  of  the  court  below,  in  the  title  of  the  action 
or  special  proceeding,  and  in  any  case,  the  name  of  the  county, 
if  it  ia  mentioned,  may  be  omitted;  otherwise  the  title  shall  not 
be  changed,  in  consequence  of  the  appeal. 

Co.  Proc.,  f  320,  am'd. 

S   laoil.  IVhoB  m  v«r0#tt  emtitU^  ta  1»««6m«  a  i^atftjr  mar 


A  person  aggriered,  who  is  not  a  party,  but  ia  entitled  by  1»^ 
to  be  BUbstitnted,  in  place  of  a  party;  or  who  has  acquired,  bIim^ 
the  malciug  of  the  order,  or  the  rendertng  of  the  jodgteent  ap- 
pealed from,  an  interest,  which  Would  have  entitled  him  to  be 
so  substtttrted.  If  it  bad  been  pfevionsly  acquired,  amy  Klso  ap- 
peaU  as  prescribed  in  this  chapter,  for  an  appeal  by  a  party.  But 
the  appeal  cannot  be  heard,  tintil  be  has  been  substitnted  in  i^liioe 
of  the  party;  and  if  he  unreasonably  neglects  to  procure  an  order 
of  sobstitution,  the  appeal  mcy  be  dismissed,  upon  motkm  of  the 
respondent.     (See  f  2569.) 


Where  the  adverse  party  has  died,  since  the  malgng.  of  the 
onAcr^  or  th«  readeriog  at  the  jodgment  appealed  f rom»  or  where 
the  iDdgn^ent  ttppealed  fvoss  was  rendered,  after  his  death,  iti  a 
c«fle  prescsibed  br  law,  an  a^^al  may  be  taken,  as  if  he  "^att 
liriay;  b«t  it  «aanot  be  heard,  until  the  beir,  devisee,  executor,  or 
MiMliiiaUiiiiiii,  as  the  esse  leqnires,  has  been  substituted  as  the 
respondent.  In  such  a  case,  an  undertaking  required  to  perfecf 
the  appeal,  or  to  stay  the  execution  of  the  judgment  or  oVder 
appealed  from,  must  nciv^  the  faet  of  the  adverse  party's  death; 
and  the  nndertaABiiig  enutes,  after  substitution,  to  the  benefit  of 
the  perseK  subetitated. 

peadlMV  appeiW. 

Where  either  party  to  an  appeal  dies,  before  the  ApP^«i* 
is  heard,  or  has  heretofore  died,  and  the  appeal  hils  liof  oeott' 
heard,  if  an  order,  substituting"  another  person  in  Ms  ptace,r 
is  not  made,  within  three  months  after  his  death,  or,  Where 
he  has  heretofore  died,  within  three  months  after  rhi^  sec¥tf>n 
takes  effect,  the  court,  in  which  tlie  appeal  is  petidlug;  may,  V6r 
its  discretion,  make  an  order,  requiring  all  persons  interested'  id 
the  decedent's  estate,  to  show  cause  before  it,  why  the  jud'gthettf 
or  order  appesded  from  should  not  be  reversed  or  affirased,  or 
the  apoeal  diniiissed,  as  the  cane  requires.  The  order  most 
specify  »  dajr^  when  cause  is  to  be  shown,  which  must  be  not 
less  than  sisi  months  after  making  the  order;  and  it  must  desig- 
nate the  mode  of  giving  notice  to  the  persons  interested.  T7poii 
the  return  day  of  the  order,  0)r  at  a  subsequent  day,  appointed 
by  the  court,  if  the  proper  person  has  not  been  substitutod,  the 
eonxt,  upon  proof,  by  affidavit,  that  notice  has  been  given,  as 
SBQinred  by  the  order,  may  reverse  or  affirm  the  judgment  or 


order  appealed  from,  or  dinmisB  the  appeal,  or  make  such  farther 
9rder  in  the  premises,  as  the  case  requires. 

Substitute  for  Co.   Proc.,   part  of  S   121. 

'j  1299.  Ordier   of  ■«b«tltntlon. 

Where  the  appeal  is  from  one  court  to  another,  an  application 
for  an  order  of  substitution,  as  prescribed  by  the  last  three 
sections,  must  be  made  to  the  appellate  court.  Where  personal 
service  of  notice  of  application  for  an  order  has  been  made, 
within  the  State,  upon  the  proper  representative  of  the  dece- 
dent, an  order  of  substitution  may  be  made,  upon  the  application 
of  the  surviving  party. 

g  1300.   [Am'd»  1909.]     Appeal*  how  talceii* 

An  appeal  must  be  taken,  by  serving,  upon  the  attorney  tor 
the  adverse  party,  as  prescribed  in  article  tnird  of  title  sixth  of 
chapter  eighth  of  this  act,  and  upon  the  clerk,  with  whom  tlie 
judgment  or  order  appealed  from  is  entered,  by  filing  .51^  in  his 
olfioe,  a  written  notice,  to  the  effect,  that  the  appellant  appeals 
from  the  judgment  or  order,  or  from  a  specified  part  thereof. 
Upon  an  appeal  to  the  court  of  appeals  from  an  order  of  the 
appellate  division,  made  upon  an  appeal  from  the  surrogates' 
court,  the  notice  of  appeal  shall  be  filed  with  the  clerk  of  the 
surrogates*  court. 

Co.  Proc..  I  S27,  flrfPt  sentence.  Am'd  by  L.  1909.  cli.  416.  In  effect 
Bept.    1,    1909.    See    i    2574. 

I  1801.  IVhen  notice  of  appeal  to  spooify  iatorloewtory 
Indflrment,   etc. 

Where  the  appeal  is  from  a  final  judgment,  cr  from  a  final 
order  in  a  special  proceeding,  and  the  appellant  intends  to  bring 
up,  for  review  thereupon,  an  interlocutory  judgment,  or  an  inter- 
mediate order,  he  must,  in  the  notice  of  appeal,  distinctly  specify 
the  interlocutory  judgment,  or  intermediate  order,  to  be  reriewed. 

flee  9{    1816  and  1317,   post. 

I  1809.  ProccodlnflTa,  If  attorney  or  party  not  fonnd. 

If  the  attorney  for  the  adverse  party  is  dead;  or  if  he  has 
been  removed,  and  notice  of  the  removal  has  been  served  upon 
the  appellant's  attorney,  and  another  attorney  has  not  been  sub- 
stituted in  his  place;  or  if,  for  any  reason,  service  of  a  notice 
of  appeal,  upon  the  proper  attorney  for  the  adverse  party,  can- 
not, with  due  diligence,  be  made  within  the  State,  the  notice 
of  appeal  may  be  served  upon  the  respondent,  in  the  manner 
prescribed  by  law  for  serving  it  upon  an  attorney.  If  personal 
service  upon  the  respondent  cannot,  with  due  diligence,  be  so 
made  within  the  State,  the  notice  of  appeal  may  be  served 
upon  him,  and  notice  of  the  subsequent  proceedings  may  be 
given  to  him,  as  directed  by  a  judge  of  the  court,  in  or  to  which 
the  appeal  is  taken. 

I  1808.  Defects  in  proceedinara  may  be  •mpplied. 

Where  the  appellant,  seasonably  and  in  good  faith,  serves  ♦jie 
notice  of  appeal,  either  upon  the  clerk  or  upon  the  adverse  p<*rty, 
or  his  attorney,  but  omits,  through  mistake,  inadvertence,  or 
excusable  neglect,  to  serve  it  upon  the  other,  or  to  do  any  other 
act,  necessary  to  perfect  the  appeal,  or  to  stay  the  execution 
of  the  -judgment  or  order  appealed  from;  the  court,  in  or  to 
which  the  appisal  is  taken,  upon  proof,  by  afiidavit,  of  the  facts, 
may,  in  its  discretion,  permit  the  omission  to  be  supplied,  or  as 
smsadnisnt  to  be  made,  upon  such  terms  as  justios  rsquirts. 

9Mt  of  I  327.   am'd. 


*  9u  In  original. 
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I  1304.  Order  appealed  from  must  be  entered.  Prooeed- 
iMv>  to  compel  emtrr. 

An  appeal  cannot  be  taken  from  an  order  made  by  a  judge,  out 
of  court,  until  it  is  entered  in  the  office  of  the  proper  clerk. 
Where  such  an  order  has  not  been  so  entered,  or  the  papers, 
upon  which  it  was  founded,  have  not  been  filed  in  the  same 
clerk's  office,  the  judge  who  made  it,  or,  if  he  is  absent,  or  unable 
or  disqualified  to  act,  a  judge  of  the  court,  in  or  to  which  an 
appeiU  therefrom  may  be  taken,  must,  upon  the  application  of 
a  party  or  other  person,  entitled  to  take  such  an  appeal,  make 
an  order,  requiring  the  omission  to  be  supplied,  within  a  specified 
time  after  serrice  of  a  copy  of  the  order  made  by  him.  Upon 
I»oof,  by  affidayit,  that  a  copy  of  the  latter  order  has  been 
•erred,  and  that  the  omission  has  not  been  supplied,  the  same 
judge  may  make,  upon  notice,  an  order  reroking  and  annulling 
the  original  order.  The  provisions  of  the  last  section  but  one 
aK>ly  to  the  serrice  of  an  order,  or  a  notice,  as  prescribed 
in  this  section. 
Bolwtltnte  for  portioos  of  Oo.  Proc.,  |  860. 

I  1805.  Security  aiay  be  -vralved. 

An  undertaking,  which  the  appellant  is  required,  by  this  chap- 
ter, to  gire,  or  any  other  act  which  he  is  so  required  to  do,  for 
the  security  of  the  respondent,  may  be  waived  by  the  written 
consent  of  the  respondent. 

Co.    Pioe.,    i   SM,   last   Motence,    am'd. 

i  laOO.  Deposits  in  Ilea  of  andertaklngr. 

Where  the  appellant  is  required,  by  this  chapter,  to  give  an 
ondertaking,  he  may,  in  lieu  tnereof,  deposit  with  the  clerk,  with 
whom  the  judgment  or  order  appealed  from  is  entered,  a  sum 
of  money,  equal  to  the  amount  for  which  the  undertaking^  is 
required  to  be  given.  The  deposit  has  the  same  eff(»ct,  as  filing 
the  undertaking;  and  notice  that  it  has  been  made,  has  the 
same  effect,  as  notice  of  the  filing  and  servite  of  a  copy  of  the 
undertaking.  The  court,  wherein  the  appeal  is  pondmg,  may 
direct  the  mode,  in  which  the  money  shall  be  kept  and  disposed 
of.  during  the  pendency,  or  after  the  determination  of  the  appeal. 

Id.,  part  of  f  335,  air'd. 

i   1807.  [Ani*d,    1910.]       Undertaking    must    be    lllcd. 

An  undertaking,  given  as  prescribed  in  this  chapter,  must  be 
filed  with  the  clerk,  with  whom  the  judgment  or  order  appealed 
from  18  entered,  except  that  upon  an  appeal  to  the  court  of 
appeals  the  undertaking  must  be  filed  with  the  clerk  of  the  court 
wherein  the  original  judgment  or  order  was  entered. 

Id.,  f  343.  flrat  sentence.  8ee'  Bnle  4.  Am'd,  L.  1010,  ch.  582.  In  effect 
Sept.  1,   1910. 

f  1806.  fAm'd,  180S.]  New  vndertalclnff  to  be  fflven. 
^rben    sureties    are    Insolvent^   etc. 

The  court,  in  which  the  appeal  is  pending,  upon  satisfactory 
proof,  by  affidavit,  that  since  the  execution  of  an  undertaking. 
given  as  prescribed  in  this  chapter,  one  or  more  of  the  sureties 
tiierein  have  become  insolvent;  or  that  his  or  their  circumstances 
have  become  so  precarious,  that  there  is  reason  to  apprehend, 
that  the  undertaking  is  not  sufficient  for  the  security  of  tne 
respondent;  may  make  an  order,  requiring  the  appellant  to  file 
a  new  undertaking,  and  to  serve  a  copy  thereof,  as  required  with 
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respect  to  the  original  undertaking.  If  the  appellant  fails  so  to 
do,  within  twenty  days  after  the  service  of  a  copy  of  the  order, 
or  such  further  time  as  the  court  allows,  the  appeal  must  be 
dismissed,  or  the  order  or  judgment,  from  which  the  appeal  is 
taken,  must  be  executed,  as  if  the  original  undertaking  had  not 
been  given. 

Co.  Proc,  part  of  9  335,  am'd;  L.  1896.  cb.  046.    - 

S  1300.  [Am'd,  1804.]  Action  upon  vndertalctnflri  vrl&eii 
not  to  be  bronvbt. 

An  action  shall  not  be  maintained,  upon  an  undertaking,  given 
upon  an  appeal,  taken  as  prescribed  in  title  third,  fourth  or  fifth 
of  this  chapter,  until  ten  days  have  expired,  since  the  service* 
upon  the  attorney  for  the  appellant,  and  upon  the  sureties  on  such 
undertaking,  of  a  written  notice  of  the  entry  of  a  judgment  or 
order,  athrming  the  judgment  or  order  appealed  from,  or  dis- 
missing the  appeal.  Such  service  may  be  made  by  mailing  such 
notice  in  a  postpaid  wrapper  addressed  to  said  surety  or  sureties, 
at  the  last  known  post-office  address  of  such  surety  or  sureties. 
Where  an  appeal  to  the  court  of  appeals,  from  that  judgment  or 
order,  is  perfected,  and  security  is  given  thereupon,  to  stay  the 
execution  of  the  judgment  or  order  appealed  from,  an  action 
shall  not  be  maintained  upon  the  undertaking,  given  upon  the 
preceding  appeal,  until  after  the  final  determination  of  the  appeal 
to  the  court  of  appeals. 

L.   1894,   ch.  108. 

§  1810.  [Am'd,  1805,  1808.]  "When  appeal  stays  prooeodl- 
InflT'l  elleot  thereof. 

Wh^re  an  appeal  to  the  general  term  of  any  court  or  to  the 
appellate  division  of  the  supreme  court  or  to  the  court  of  ax^peals 
or  otherwise  has  been  heretofore  or  shall  hereafter  be  perfected, 
as  prescribed  in  this  chapter,  and  the  other  acts,  if  any,  required 
to  be  done,  to  stay  the  execution  of  the  judgment  or  order  ap- 
pealed from,  have  been  done,  the  appeal  stays  all  proceedings  to 
enforce  the  judgment  or  order  appealed  from;  except  that  the  court 
or  judge,  from  whose  determination  the  appeal  is  taken,  may 
proceed  in  any  matter  included  in  the  action  or  special  pro- 
ceeding, and  not  aflfeeted  by  the  judgment  or  order  appealed  from 
or  not  embraced  within  the  appeal;  or  may.  cause  perishable  prop- 
erty to  be  sold,  pursuant  to  the  judgment  or  order  appealed  from. 
The  proceeds  of  such  a  sale  must  be  paid,  to  abide  the  result 
of  the  appeal,  into  the  court  from  or  in  which  the  appeal  is  taken, 
or,  if  it  was  taken  as  prescribed  in  title  fifth  of  this  chapter,  into 
the  supreme  comrt.  When  an  appeal  from  a  judgment  'for  rent 
has  been  perfected  and  execution  stayed  as  herein  provided,  the 
appeal  stays  all  summary  proceedings,  pending  or  otherwise,  to 
recover  the  possession  of  real  property  or  dispossess  tenants  there- 
from, based  on  the  failure  to  pay  the  retot  included  in  the  judg- 
ment appealed  from.  In  a  case,  specified  in  subdivision,  two  of 
section  one  hundred  and  ninety-one,  of  this  act,  a  party  aggrieved, 
upon  presenting  to  the  court  proof  by  aflidavit  that  he  intends  to 
apply  to  the  appellate  division,  rendering  such  decision,  for  leave 
to  appeal  to  the  court  of  appeals,  and  in  case  such  appellate 
division  shall  refuse  such  leave,  then  that  such  party  intends 
to  apply  to  a  judge  of  the  court  of  appeals  to  be  allowed  to 
appeal  to  said  court  of  appeals,  and  proof  that  an  nndortakiog. 
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giy«n  BM  preceribed  in  this  chapter,  has  been  filed  with  the  clerk 
with  whom  the  judinnent  appealed  from  is  entered,  shall  be  en- 
titled to  an  order  staying  all  proceedings  to  enforce  such  judgment, 
until  the  granting  or  refusal  of  such  leave  to  appeal  by  such 
appellate  division  or  a  judge  of  the  court  of  apponls.  The  party 
desiring  to  make  such  application  must  do  so  at  the  same  term 
or  at  the  term  of  said  appellate  division  next  succeeding  that 
at  which  judgment  of  affirmance  was  rendered  and  notice  of  en- 
tiy  thereof  served  upon  the  party  aggrieved,  and  in  case  said  ap- 
pellate division  refuses  such  application,  then  such  party  shall 
nave  thirty  days,  from  and  after  service  of  a  copy  of  the*  order 
ef  said  appellate  division  denying  snch  application,  with  notice 
of  entry,  m  which  to  apply  to  a  judge  of  the  court  of  appeals,  to 
be  allowed  to  so  appeal.  (See  §S  2087,  2101,  2584.) 

L.  ifW.  ch.  M6:  L.  1898.  ch.  392.    In  effect  April  19. 1898. 

f  1811.    [Am'd,  1895,  1889.]    I^e^y  vpon  personal  pFoperty, 
vrlien  fi«p«r«edecl  bT  appeal. 


Where  an  appeal,  taken  from  a  final  judgment,  to  the  court  of 
appeals,  has  been  perfected,  and  the  security,  required  to  stay 
the  execution  of  the  judgment,  has  been  given:  or  where  the 
securitj;,  given  upoii  an  appeal,  taken  from  a  final  judgment  of  the 
supreme  court,  a  county  court  or  the  city  court  of  the  city  of 
New  York,  or  the  miiniclpal  court  of  the  city  of  New  York,  is 
eqiral  to  that  required  to  perfect  an  appeal  to  the  court  of  ap- 
pealH,  and  to  stay  the  execution  of  the  judgment;  tlie  court,  in 
which  the  judgment  appealed  from  was  rendered,  may,  in  its  dis- 
cretion, and  upon  such  terms  as  justice  requires,  make  an  order, 
npon  notiee  to  the  respondent,  and  the  sureties  in  the  under- 
taking, discharging  a  levy  upon  personal  property,  made  by  virtue 
of  an  execution,  issued  upon  the  judgment  appealed  from.  But 
thia  section  does  not  authorize  the  discharge  of  a  levy,  made  by 
Yirtne  of  a  warrant  of  attachment 
L.  iMb  ah.  SM I L.  vm,  eh.  310.   In  effect  Sspt.  1. 1890. 

I  181S.  Coart  atay  Uailt  amoant  of  aettarttr  te  aartaiii 
eaaes. 

Where  an  appeal  is  taken,  as  prescribed  in  title  second  or  fourth 
of  thia  chapter,  the  court,  in  or  from  which  the  appeal  is  taken: 
or,  where  an  appeal  is  taken  as  prescribed  in  title  third  or  fifth 
of  this  chapter,  the  court,  to  which  the  appeal  is  taken;  may,  in 
its  discretion,  make  an  order,  upon  notice  to  the  respondent,  dis- 
pensing with  or  limiting  the  security,  required  to  stay  the  execn- 
tion  of  the  judgment  or  order  appealed  from,  as  follows: 

1.  Where  the  appellant  is  an  executor,  administrator,  trustee, 
or  other  person  acting  in  another*8  right,  the  security  may  be 
dispensed  with  or  limited,  in  the  discretion  of  the  court. 

2.  The  aggregate  sum,  in  which  one  or  more  undertakings  art 
required  to  be  given,  may  be  limited  to  not  less  than  fifty  thousand 
dollars,  where  it  would  otherwise  exceed  that  sum. 

Snbetttoto  fer  pert  of  Oo.  Proc.,  |  889. 

f  ISIS.  No  seourttr  necessary,  on  appeal  bT  tha  paanla. 
ate. 

Upon  an  appeal,  taken  by  the  people  of  the  State,  or  by  a  State 
officer,  or  board  of  State  officers,  or  a  board  of  supervisors  of  a 
coanty,  the  service  of  the  notice  of  appeal  perfects  the  appeal, 
and  stays  the  execution  of  the  judgment  or  order  appealed  from, 
withoot  an  undertaking,  or  other  security. 

flobstsncs  sf  U  UBS,  di.  87,  f  2,  as  am'd  by  U  1861,  ch.  988  (4  Bdm.  aOO|. 
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S  1814.  [Am'dy  ISTT.l    Id.)  on  appeal  by  a  d«m«stl«  ■ 
etpal  eorporattoA. 

Upon  an  appeal,  taken  bj  a  domestic  mnnicipal  corporation,  title 
serrice  of  the  notice  of  appeal  perfects  the  appeal,  and  stays  t&e 
execution  of  the  jndsrment  or  order  appealed  from,  without  an 
undertaking,  or  other  security;  except  tiiat,  where  an  appeal  is 
taken,  as  prescribed  in  title  second,  third  or  fourth  of  this  chapy 
ter,  the  court,  in  or  from  which  the  appeal  is  taken,  may,  In  ita 
discretion,  require  security  to  be  given.  In  that  case,  tilie  form, 
nature,  and  extent  of  the  security,  not  exceeding  that  which  is  re- 
quired in  a  like  case,  from  a  natural  person,  and  the  time  and 
manner  in  which  it  must  be  given,  must  be  prescribed  by  the 
order  of  the  court;  and  the  mayor,  comptroller,  or  counsel  to  the 
corporation,  may  execute,  in  behalf  of  the  corporation,  an  nnder^ 
taking,  so  required  to  be  given. 
El  16B«.  ch.  2tt,  I  1  (4  aon.  t8l».    8m  f  XMO,  post. 

I  1316.  Paper*  to  be  transmitted  to  appellate  oonrt. 

Where  an  appeal  is  taken  from  a  final  judgment,  as  prescribe<i 
in  title  second  or  third  of  this  chapter,  the  appellant  must,  within 
twenty  days  after  it  is  perfected,  cause  a  copy  of  the  judgment- 
roll,  and  of  a  case  or  notice  of  exceptions,  if  any,  filed  after  the 
entry  of  judgment,  and  a  certified  copy  of  the  judgment  given 
thereon  and  of  the  notice  of  appeal,  to  be  transmitted  to  the 
appellate  court,  by  the  clerk,  upon  whom  the  notice  of  appeal  was 
served.  Where  an  appeal  from  an  order,  or  a  part  of  an  order, 
is  taken  as  prescribed  in  title  second,  third,  and  fifth  of  this  chap^ 
ter,  the  appellant  must,  within  the  same  time,  cause  a  certified 
copy  of  the  notice  of  appeal,  of  the  order,  and  of  the  papers  upon 
which  the  order  was  founded,  to  be  transmitted  to  the  appellate 
court,  by  the  same  clerk.  If  the  appellant  fails  so  to  do,  the  re- 
spondent may  cause  those  papers  to  be  so  transmitted;  and  he  is 
entitled  to  tax  the  expense  thereof,  as  a  disbursement,  where  he 
recovers  costs.  The  clerk  of  the  appellate  court  must  file  the 
papers  so  transmitted;  and,  except  where  it  is  otherwise  specially 
prescribed  by  law,  the  appeal  must  be  heard  upon  them. 
Oo.  Proc.,  i  828,  am'd.     See  f  1889. 

I   1816.   Interloentery  Indflrment,   or  intermediate   ordev, 
■tay  be  reirievred. 

An  appeal,  taken  from  a  final  judgment,  brings  up  for  review, 
an  interlocutory  judgment,  or  an  intermediate  order,  which  la 
specified  in  the  notice  of  appeal,  and  necessarily  affects  the  final 
judgment;  and  which  has  not  already  been  reviewed,  upon  a 
separate  appeal  therefrom,  by  the  court  or  the  term  of  the  court, 
to  which  tbe  appeal  from  the  final  judgment  is  taken.  The  right 
to  review  an  interlocutory  judgment,  or  an  intermediate  order, 
as  prescribed  in  this  section,  is  not  affected  by  the  expiration 
of  the  time,  within  which  a  separate  appeal  therefrom  might 
have  been  taken. 
rMdlcated  ou  Co.  Proc,  |  320.     S«e  8§  1336,  1380. 

I  1317.  [Am'fl,  1805,  1912.]    Jndflrment  or  order  on  appeal. 

Upon  an  appeal  from  a  jnd^uieiit  or  an  order,  the  appellate 
division  of  the  supreme  court,  or  appellate  term,  to  which  the 
appeal  is  taken,  may  reverse  or  affirm,  wholly  or  partly,  or  may 
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modify,  the  judgment  or  order  appealed  from,  and  each  inter- 
locutory judgment  or  intermediate  order,  whicn  it  is  authorized 
to  reyiew,  as  specified  in  the  notice  of  appeal,  and  as  to  any  or 
all  of  the  parties.  It  shall  thereupon  render  judgment  of  affirm- 
ance, judgment  of  reversal  and  final  judgment  upon  the  right  of 
any  or  all  of  the  parties,  or  judgment  of  modification  thereon,  ac- 
cording to  law,  except  where  it  may  be  necessary  or  proper  to 
grant  a  new  trial  or  hearing,  when  it  may  grant  a  new  trial  or 
hearing.  When  a  trial  has  been  before  a  jury,  the  judgment  of 
the  appellate  court  must  be  rendered  either  upon  special  findings 
of  the  jury  or  the  general  verdict,  or  upon  a  motion  to  dismiss  the 
complamt  or  to  direct  a  verdict.  A  judgment,  affirming  wholly  or 
partly  a  judgment,  from  which  an  appeal  has  been  taken,  shall 
not,  expressly  and  in  terms,  award  to  the  respondent,  a  sum  oC 
money,  or  other  relief,  which  was  awarded  to  him  by  the  judg- 
ment so  affirmed.  After  hearing  the  appeal,  the  court  must  give 
judgment,  without  regard  to  technical  errors  or  defects  or  to  ex- 
ceptions which  do  not  affect  the  substantial  rights  of  the  oarties. 

8«e  Co.  Proc.  fi  330.     See  8  1337.     Am'd  by  L.  1805.  ch.  946;  L.    Itlf.  ch.  380. 
In  effect  Sept,  1.   1912. 

f   1818.  "Wlieit  no  appeal  lies  from  Indgrment  of  reversal. 

Where  a  judgment,  from  which  an  appeal  is  taken,  is  reversed 
upon  the  appeal,  and  a  new  trial  is  granted,  an  appeal  cannot 
be  taken  from  the  judgment  of  reversal;  but  upon  an  appeal  from 
the  order  granting  a  new  trial,  taken,  as  prescribed  by  law,  the 
judgment  of  reversal  must  also  be  reviewed. 

f   ISld.  Mode  of  eaforclttff  afllrmed  or  modtlled  Jndiriaent. 

Where  a  judgment,  from  which  an  appeal  has  been  taken,  from 
one  court  to  another,  is  wholly  or  partly  affirmed,  or  is  modified, 
upon  the  appeal,  it  must  be  enforced,  by  the  court  in  which  it  was 
rendered,  to  the  extent  permitted  by  the  determination  of  the  ap- 
pellate court,  as  if  the  appeal  therefrom  had  not  been  taken. 

f  1820.  Id.;  as  to  order. 

Where  a  final  order,  from  which  an  appeal  has  been  taken, 
from  one  court  to  another,  as  prescribed  in  title  fifth  of  this 
chapter,  is  wholly  or  partly  affirmed,  or  is  modified,  upon  the 
appeaU  the  appellate  court  may  enforce  its  order,  or  may  direct 
the  proceedings  to  be  remitted,  for  that  purpose,  to  the  court 
below,  or  to  the  judge  who  made  the  order  appealed  from. 

I  1821.  Mode  of  cancelllnflT  docket  of  reversed  or  modi* 
fled  JvdiTiaeiit. 

Where  a  final  judgment  for  a  sum  of  money,  or  directing  the 
payment  of  a  sum  of  money,  has  been  reversed,  or  has  been  af- 
firmed as  to  part  only  of  the  sum,  upon  an  appeal,  taken  as  pre- 
scribed in  title  third  or  fourth  of  this  chapter;  and  an  appeal  to 
the  court  of  appeals  is  not  taken  and  perfected,  and  the  security 
required  to  stay  execution  is  not  given,  within  ten  days  after  the 
entry  of  the  judgment  upon  the  appeal,  in  the  clerk's  office  where 
the  judgment  appealed  from  is  entered,  the  clerk  must  make  a 
minute  of  the  reversal  of  the  judgment,  or  of  the  amount  to  which 
it  has  been  reduced,  upon  his  docket-book,  in  each  place,  where 
the  judgment  is  docketed.  A  transcript  of  the  docket,  as  thus 
corrected,  must  be  furnished  by  him,  and  may  be  filed  in  any 
county  clerk's  office,  where  the  original  judgment  is  docketed,  as 
prescribed  by  law,  with  respect  to  the  original  docket;  and  there- 
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upon  the  county  derk  must  correct  his  docket  accordingly.  The 
lien  of  a  judgment,  the  docket  of  which  is  not  corrected  as  pre- 
Hcribed  fn  this  section,  remains  unaffected  by  thererersal  or  modt- 
ficatifm  thereof,  until  the  deoi«on  of  the  court  of  appeals,  upon  an 
appeal  from  the  jud|?ment  rerersinjr  or  modifying  the  same,  or  the 
expiration  of  the  time  to  take  such  an  appeal. 

S   1322.  Id.  I  iv^l&en  reversaly  etc.*  was  by  cenrt  of  appeals. 

Where  a  final  jud^grmeut  for  a  &\km  of  money,  or  directing  the 
payment  of  a  sum  of  money.  Las  been  reversed,  or  affirmed  as 
to  part  only  of  the  sum,  upon  an  appeal  to  the  court  of  appeals, 
the  docket  may  l>e  corrected,  as  prescril)ed  in  the  last  section, 
at  any  time  after  the  remittitur  has  been  filed  in  the  court  below. 

i    1S23.     [Am*d,     1877,     1864^     1880.}       Revtttntton ;     wliea 
a^v^arded. 

When  a  final  judgment  or  order  is  reversed  or  modified,  upon 
appeal,  the  appellate  court,  or  the  general  term  of  the  same 
court,  as  the  case  may  be,  may  make  or  comi>el  restitution  of 
property,  or  of  a  right,  lost  by  means  of  the  erroneous  judgment 
or  order;  but  not  so  as  to  affect  the  title  of  a  purchaaer  in  good 
faith  and  for  value.  "W'hon  property  has  been  sold,  the  court 
may  compel  the  raluc,  or  the  purchase  price,  to  Ik*  restored,  or 
deposited  to  abide  the  event  of  the  actH)n,  as  justice  requires. 
When  the  appeal  is  from  a  judgment  in  favor  of  the  owner  of 
real  estate,  in  an  action  to  set  aside  a  conveyance  thereof,  or  in 
an  action  to  compel  the  specific  performance  of  a  contract  for  the 
sale  thereof,  such  owner  shall  have  the  same  right  to  sell  or  dis- 
pose of  the  same  as  though  no  appeal  had  been  taken;  unless  the 
appellant  shall  tile  with  the  clerk  of  the  court  a  written  under- 
taking, in  a  sum  fixed  by  the  court,  or  a  judge  thereof,  upon  a 
notice  to  the  respondent  of  at  least  ten  days,  and  to  be  approvwi 
by  such  court  or  judge,  to  the  effect  that  the  appellant  will,  in 
case  the  judgment  appealed  from  shall  be  affirmed,  pay  to  such 
owner  such  damages  as  he  may  suffer  by  reason  of  snch  appeal, 
not  exceeding  the  amount  o'f  the  penalty  in  such  undertaking. 
S^uch  undertaking  may  be  filed  at  any  time  during  the  appeal, 
but  any  sale  of  such  real  estate  or  contract  to  sell  the  same  in 
good  faith  and  for  a  valuable  consideration,  after  said  judgment 
and  before  the  filing  of  such  uudert^iking,  shall  be  as  valid  as  if 
such  undertaking  had  not  been  filed.  In  case  such  undertaking 
shall  not  be  filed,  the  respondent  shall  be  entitled,  at  any  time 
during  such  appeal,  to  an  order  discharging  of  record  any  notice 
of  pendency  of  action  filed  in  the  action,  and,  in  an  action  to 
compel  the  specific  performance  of  a  contract  for  the  sale  of  real 
estate,  also  canceling  and  discharging  of  record  said  contract,  in 
case  the  same  has  been  recorded. 
SubstltoU  tor  Co.   Proc.,  part  of  S  330.      L.   1800,  ch.  660.      In  effect  9«pt.   1. 

I  lS2fta.  f  Add^d,  lOOO.]  Remarks  op  eomments  of  Jad^e, 
duly  excepted  to,  sliall  be  subject  of  review*. 

In  case  of  an  appeal,  every  remark  or  comment  of  the  presid- 
ing judge  during  the  trial,  duly  excepted  to,  shall  be  the  subject 
of  review,  but  the  ease  and  exceptions  on  appeal  shall  be  settled 
by  the  trial  justice  as  now  provided  by  law. 

Added  by  L.  H»00,  ch.  rt3,  Derlv'tlon  —  Code  CJv.  Proc,  8  83,  pt.  For 
remainder  of  section  see  Judivlary  Law.  ;§  14.  24,  206-297.  301.  8««  DOte  14 
of  Botes  of  Board  of  Statutory  Consolidation  at  end  of  code. 
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TITLX  U. 
Appeal  to  the  court  of  appeals. 

Sk.  1824.  What  iippeaU  maj  be  taken. 
1325.  Limitation  of  time  to  appeal. 
1229.  Security  to  jterfect  appeal. 

1327.  Security  to  atay  execution  on  Judgment,  etc.,  for  money. 

1328.  Id.;  on  Judgment,  etc.,  for  delivery  of  property. 
1328.  Id.;   oo  Judgment  for  a  chattel. 

1830.  Id.;    on    Judgment,    etc.,    directing   conveyance. 

1831.  Id.;  OB  Judgment,  etc.,  for  poeaeaalMi  of  real  property. 
18S2.  Onmtmctlon  of  the  laat  fiTe  sectiona. 

1333L  The    laat    all    aectlooa  qualified. 

1334.  Undertakings  may  be  In  one  Instrument;  form,  and  aenrlce  thereof. 

1336.  Exceptions  to  auretlea;  Jnatiflcatlon. 

1336.  Appeal    from    final    Judgment    rendered    after    affirmance    of    in< 

t«rlocntox7  Jndgmant,  or  denial  of  motloB  for  ii«w  trial. 

1337.  What   quettlona   are   brought   up   for    review. 

1338.  When  questions  of  fact  to  be  rerlewed. 

1339.  When  a  caae  to  be  prepared,  etc.,  for  the  appeal. 

I  1884.  IWhat  appeals  nkmy  lb«  t«ke«. 

An  appeal  may  be  taken  to  the  court  of  appeals,  in  a  case  where 
that  court  has  Jurisdiction,  as  prescribed  in  sections  190  and  191 
of  this  act. 

Ob.    Proc.,    I    833,    first    sentence. 

i  1325.  [Am*d,  1885,  1909.]    LlmKatlom  of  time  to  appeal. 

An  appeal  to  the  conrt  of  appeals,  must  be  taken  with! if 
sixty  days  after  service,  upon  the  attorney  for  the  appellant,  of  a 
copy  of  the  jud;?ment  or  order  appealed  from,  and  a  written 
notice  of  the  entry  thereof. 

Substitute  for  Co.  Proo.,  f  331.  AmM  by  L.  1895,  ch.  940;  L.  1009, 
eh.    418.    In  effect  Sept.   1.  1009. 

9  1320.   Secnrlty   to   perfect   appeal. 

To  render  a  notice  of  appeal,  to  the  court  of  appeals,  eflfectnal, 
for  anj-  puriK)se,  except  in  a  case  where  it  in  specially  prescribed 
by  law,  that  security  is  not  necessary,  to  perfect  the  appeal,  the 
a{)nellant  muHt  Kive  a  written  undertaking,  to  the  effect,  that  he 
will  pay  all  costs  and  damages,  which  may  be  awarded  against 
him  on  the  appeal,  not  exceeding  five  hundred  dollars.  The  ap- 
peal is  perfected,  when  such  an  undertaking  is  f^iven  and  a  copy 
thereof,  with  notice  of  the  filing  thereof,  is  served,  as  prescribed 
is  this  title. 

Co.  Proc..  part  of  |  834,  am'd. 

I  18S7.  Secarlty  to  stay  exeeatlon  on  Indfrment,  etc., 
for  aioaey. 

If  the  appeal  is  taken  from  a  judgment  for  a  sum  of  money,  or 
from  a  judgment  or  order,  directing  the  payment  of  a  sum  of 
money,  it  does  not  stay  the  execution  of  tne  judgment  or  order, 
nntil  the  appellant  gives  a  written  undertaking,  to  the  effect,  that 
if  the  judgment  or  order  appealed  from,  or  any  part  thereof,  is 
affirmed,  or  the  appeal  is  dismissed,  he  will  pay  the  sum,  recov- 
ered or  directed  to  be  paid,   by  the  judgment  or  order,  or  the 
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part  thereof,  as  to  which  it  is  affirmed.  But  where  the  Judir- 
ment  or  order  directs  the  payment  of  money  in  fixed  instalments, 
the  undertaking  must  be  to  the  effect,  that  the  appellant  will  pay 
each  instalment,  which  becomes  payable,  pending  the  appeal,  or 
the  part  thereof  as  to  which  the  judgment  or  order  is  affirmed, 
not  exceeding  a  sum  specified  in  the  undertaking,  which  must  be 
fixed  by  a  judge  of  the  court  below.  The  court  below  may,  at 
any  time  afterwards,  upon  satisfactory  proof,  by  affidavit,  that 
the  sum  so  fixed  is  insufficient  In  amount,  make  an  order,  requir- 
ing the  appellant  to  give  a  further  undertaking,  to  the  same  effect, 
in  a  sum  and  within  a  time,  specified  in  the  order.  A  failure  to 
comply  with  such  an  order  has  the  same  effect,  as  if  no  undertak- 
ing had  been  given,  as  prescribed  in  this  section. 
Co.  Proc,  9  336,  first  sentence  am'd. 

S  1328.  Id. I  on  Judffiii^Bt,  etc.,  for  delivery  of  property. 

If  the  appeal  is  taken  from  a  judgment  or  order,  directing  the 
assignment  or  delivery  of  a  document,  or  of  personal  property,  it 
does  not  stay  the  execution  of  the  judgment  or  order,  until  the 
thing  directed  to  be  assigned  of  delivered,  is  brought  into  the 
court  below,  or  placed  in  the  custody  of  an  officer  or  receiver,  des- 
ignated by  that  court;  or  the  appellant  gives  a  written  undertak- 
ing as  prescribed  in  the  next  section. 
Id.,  part  of  i  380,  am'd. 

S  1898.  Id. I  on  Jndi^in^nt  for  a  cltattel. 

If  the  appeal  is  taken  from  a  judgment  for  the  recovery  or 
a  chattel,  it  does  not  stay  the  execution  of  the  judgment,  until 
the  appellant  gives  a  written  undertaking,  in  a  sum  fixed  by  the 
court  below,  or  a  judge  thereof,  to  the  effect,  that  the  appellant 
will  obey  the  direction  of  the  appellate  court,  upon  the  appeal. 

Id. 

I  1380.  Id.  I  on  Jndffmenty  etc.,  directlnir  eonT-eynnee. 

If  the  appeal  is  taken  from  a  judgment  or  order,  directing  the 
execution  of  a  conveyance,  or  other  instrument  it  does  not  stay 
the  execution  of  the  judgment  or  order,  until  the  instrument  is 
executed,  and  deposited  with  the  clerk,  with  whom  the  judgment 
or  order  is  entered,  to  abide  the  direction  of  the  appellate  court. 
Id.,   f  387,  extended  to  an  appeal  from  an  order. 


S  18S1.  [Am'd.  1870,  1897.]    Id.;  on  Judgment,  eto^  for  «ko 
■essfon  of  real  property. 

If  the  judgment  or  order  directs  the  sale  or  the  delivery  of  the 
possession  of  real  property,  or  entitles  the  respondent  to  the  im- 
mediate possession  thereof,  an  appeal  does  not  stay  the  execution 
of  the  judgment  or  order  until  the  appellant  gives  a  written  under- 
taking to  the  effect  that  he  will  not,  while  in  possession  of  the 
property,  commit,  or  suffer  to  l)e  committed,  any  waste  thereon: 
and  if  the  property  is  in  his  possession  or  under  his  control,  the 
undertaking  must  also  provide  that  if  the  judgment  or  order  Is 
affirmed  or  the  appeal  is  dismissed,  and  there  is  a  deficiency  upon 
a  sale,  he  will  pay  the  value  of  the  use  and  occupation  of  such 
property,  or  the  part  thereof  as  to  which  the  judgment  or  order  is 
affirmed,  from  the  time  of  taking  the  appeal  until  the  delivery  of 
the  possession  thereof,  pursuant  to  the  judgment  or  order,  not  ex- 
ceeding a  specified  sum  fixed  by  a  judge  of  the  court  below.    It 
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tte  judgment  directs  a  sale  of  real  property  upon  the  foreclosure 
•f  a  mortgage,  and  an  apjpeal  is  taken  by  a  party  against  whom 
payment  of  the  deficiency  is  awarded  by  such  judgment,  the  under- 
taking must  also  proyide  that  if  the  judgment  is  affirmed  or  the 
appeal  is  dismissed,  the  appellant  will  pay  any  deficiency  whieh 
may  occur  upou  the  sale,  with  interest  and  costs,  and  all  ex- 
penses chargeable  against  the  proceeds  of  the  sale,  not  exceeding 
a  sum  fixed  by  a  judge  of  the  court  below. 

Co.  Proc..  f  338;  U  1807,  ch.  119.     In  effect  Sept.  1,  18»7.    fitee  f  1610. 
§  188S.  Constrvetioa  of  tlie  last  At*  sections. 

Where  the  judgment  or  order,  from  which  an  appeal  is  taken 
to  the  court  of  appeals,  afllrms  a  judgment  or  order,  to  the  effect 
specified  in  either  of  the  last,  five  sections,  the  undertaking  must 
be  the  same,  as  if  the  judgment  or  order,  from  which  the  appeal 
is  so  taken,  was  to  the  same  effect,  as  the  judgment  or  order  so 
affirmed.  , 

i  1388.  The  Immt  six  sections  anallfled. 

The  last  six  sections  do  not  extend  to  a  case,  whore  it  is  speci- 
ally prescribed  by  law,  that  an  appeal  may  be  taken,  or  the  exe- 
cution of  a  judgment  or  order  appealed  from  may  be  stayed,  with- 
out security,  or  where  the  security  to  be  given,  for  either  purpose, 
is  specially  regulated  by  law. 


S  18S4.  [Am'd,  1879.1  Vndertnlctn^s  mnr  be  in  one  Instvn- 
ntenti  form  nnd  ■err'lce  thereof. 

Where  two  or  more  undertakings  are  required  to  oe  given  as 
prescribed  in  this  title  they  may  be  contained  in  the  same  instru- 
ment, or  in  different  instruments  at  the  option  of  the  appellant. 
Each  undertaking  given  as  prescribed  in  this  title  must  be  exe- 
cuted by  at  least  two  sureties,  and  must  specify  the  residence  of 
each  surety  therein.  A  copy  thereof,  with  a  notice  showing  where 
It  is  filed,  must  be  served  on  the  attorney  for  the  adverse  party 
with  the  notice  of  appeal  or  before  the  expiration  of  the.  time  of 
appeal. 

Go.   Proc.,  9  341,   am'd. 

f  188S.  [Am'd,  1891.]    Bxeeptlons  to  snretles)  Jnstlllontlon. 

It  is  not  necessary  that  the  undertaking  should  be  approved; 
but  the  attorney  for  the  respondent  may,  within  ten  days  after 
the  service  of  a  copy  of  the  undertaking  with  notice  of  the  filing 
thereof,  serve  upon  the  attorney  for  the  appellant,  a  written  no- 
tice that  he  excepts  to  the  sufficiency  of  the  sureties.  Within  ten 
days  thereafter,  the  sureties,  or  other  sureties  in  a  new  undertak- 
ing to  the  same  effect,  must  justify  before  the  court  below,  or  a 
judge  thereof,  or  a  referee  appointed  by  the  same,  or  a  county 
judge.  At  least  five  days'  notice  of  the  justification  must  be 
given.  A  referee  may  be  appointed  upon  the  motion  of  either 
party,  or  upon  the  court's  own  motion  to  take  the  justification  of 
such  sureties  and  to  report  the  evidence  upon  the  same  to  the 
court  or  judge  with  his  opinion.  The  court  may  further  direct 
that  either  party  shall  pay  the  expenses  of  such  reference.  If 
the  court  or  judge  finds  the  sureties  sufficient  he  must  indorse 
his  allowance  of  them  upon  the  undertaking,  or  a  copy  thereof, 
and  a  notice  of  the  allowance  must  be  served  upon  the  attorney 
for  the  exceptant.  The  effect  of  a  failure  so  to  justify  and  procure 
an  allowance,  is  the  same  as  if  the  undertaking  had  not  been 
given.    The  court  shall  also  have  power,  in  case.it.  shalUbe^piade 
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to  appear  to  its  satisfaction,  upon  motion,  that  the  exception  was 
taken  unnecessarily  or  for  purposes  of  vexation  or  d^y,  to  set 
tiie  same  aside  and  approve  the  undertaking. 
Co.  Proc..  (  841.  am'd;  L.  IflOl,  cb.  869. 


t  ISSe.  [Am'd,  1895.]  Appeal  from  llnal  Jadffment  ren- 
dered after  afllrmaaee  of  iaterloevtory  Jvd«meatt  or 
denlAl  of  motion  for  ne^pr  trial. 

Where  final  judgment  is  rendered  in  the  court  below,  after  the 
affirmance,  upon  an  appeal  to  the  appellate  division  of  the 
supreme  court,  of  an  interlocutory  judgment;  or  after  the  refusal, 
by  the  appellate  division,  o£  a  new  trial,  either  upon  an  applica- 
tion, made,  in  the  first  instance,  at  a  term  thereof,  or  upon  an 
appeal  from  an  order  of  the  special  term,  or  of  the  judge  before 
whom  the  issues,  or  questions  of  fact,  were  tried  by  a  jury;  the 
party  aggrieved  may  appeal  directly  from  the  final  judgment  to 
the  court  of  appeals,  notwithstanding  that  it  was  rendered  at  a 
special  term,  or  at  a  trial  term,  or  pursuant  to  the  directions, 
contained  in  a  referee's  report.  But  such  an  appeal  brings  up, 
for  review,  only  the  determination  of  the  appellate  division  of 
the  supreme  court,  affirming  the  interlocutory  judgment,  or  refu«>- 
ing  the  new  trial. 

L.   1806,^  cb.   946.    Sec  {  1360,   poit. 

i  1887.  [Am'd,  1895.]  'Wkat  ameattonfl  are  brovirlit  vp 
for  revle-w.  J 

An  appeal'  to '  the  court  of  appeals  from  a  final  judgment,  or 
from  ail  order,  granting  or  refusing  a  new  trial  in  an  action, 
where  the  appellant  stipulates  that  upon  affirmance  judgment 
absolute  shall  be  rendered  against  him,  brings  up  for  review  in 
that  court  only  questions  of  law;  but  where  the  justices  of  the 
appellate  division  from  which  an  appeal  is  taken  are  divided 
upon  the  question  as  to  whether  there  Is  evidence  supporting, 
or  tending  to  support,  a  finding  or  verdict  not  directed  by  the 
court,  a  question  for  review  is  presented.  In  any  action  on  an 
appeal  to  the  court  of  appeals,  the  court  may  either  modify  or 
affirm  the  judgment  or  order  appealed  from,  award  a  new  trial, 
or  grant  to  eitlier  party  such  judgment  as  such  party  may  be 
Entitled  to. 

Ii.  18do,  cb.  940.     See  |  191,  aubd.  4;  |  1817. 

{  1888.  [Am^dy  1895t  1812.1  'When  reTertml  preanmed  not 
to  be  on  a  aneation  of  faot« 

Upon  an  appeal  to  the  court  of  appeals  from  a  judgment,  revers- 
ing a  judgniont  entered  upon  the  report  of  a  referee,  upon  the  ver- 
dict of  a  jury  or  a  decision,  or  a  determination  in  the  trial  court; 
or  from  an  order  granting  a  new  trial,  upon  such  a  reversal;  it 
must  be  conclusively  presumed  that  the  judgment  was  not  re- 
versed, or  the  new  trial  granted,  upon  a  question  of  fact,  unless 
the  particular  question  or  questions  of  fact  upon  which  the  re- 
versal was  made  or  the  new  trial  was  granted  are  specified  and 
referred  to  by  number  or  other  adequate  designation  in  the  body 
of  the  judgment  or  order  appealed  from. 

Co.  Proc.  parts  of  IS  2nS  and  272.  Am'd  by  L.  1895,  ch.  946;  L.  1912. 
ch.  361,    In   effect  Sept.   l,   1912. 
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i    1380.  [A]ii*«,  180S.J     "Wben  a  c«ae  to  be  prepared,   etc.. 
for  the  appeal. 

Where  au  appeal  to  the  court  of  apueaU,  troDi  a  juUgmeut, 
rendered  by  tbe  appellate  divisiuu  of  tlie  supreme  court,  upon 
a  Terdict,  subject  to  the  opinion  of  the  court,  haa  been  perfected* 
a  case,  containing  a  concise  statemeat  of  the  facts,  of  the  qned- 
tlona  of  law  arising  thereupon,  and  of  the  determination  of  those 
questions  by  the  appellate  dtvision,  must  be  prepared  and  settled, 
by  or  under  the  direction  of  the  court  below,  and  annexed  to 
the  judgment-roll.  An  exception  is  not  necessary,  to  enable  the 
court  of  aopealB  to  reriew  the  determination  of  a  question  of 
law,  arising  upon  the  yerdict.  A  certified  copy  of  the  case  must 
be  transmitted  to  the  court  of  appeals,  instead  of  the  case  upon 
which  the  judgment  of  the  court  below  was  rendered.  i?he 
court  below,  or  a  judge  thereof,  may  extend  the  time,  limited 
by  faiw,  within  which  the  papers  must  be  transmitted  to  the 
coDrt  of  appeals,  for  the  purpose  of  euabling  the  appellant  te 
procure  the  case  to  be  prepared  or  settled. 

Os.  Pra«.,  part  of  |  888  and  ptrt  of  f  286;  L.  1M6,  eta.  Mft. 
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TTTIiB  m. 
Appeal  to  the  supreme  court  from  an  inferior  eouvt. 

See.  1340.  AppeaU  from  Inferior  courts. 

1841.  Limitation  of  time;  •ecortty. 

1842.  Appeal  from  order. 

1843.  Limitation  of  time  and  stay  of  proceedings. 

1844.  Appeal,    where    and    how    beard. 
1346.  JndKment  or  order,   where  entered. 

§  184C.  [Am*dy  189S.]    Appeals  from  inferior  conrta. 

Except  appeals  from  inferior  and  local  courts  heretofore  heard 
in  the  court  of  common  pleas  for  the  city  and  county  of  New 
York,  and  the  superior  court  of  Buffalo,  an  appeal  may  be  taken 
to  the  appellate  division  of  the  supreme  court,  from  a  final  judg- 
ment, rendered  by  a  county  court,  or  by  any  other  court  of 
record  possessing  •riginal  jurisdiction,  where  an  appeal  there- 
from to  a  court  other  than  the  supreme  court  is  not  expressly 
given  by  statute,  and  upon  such  appeal,  an  order  granting  or 
refusing  a  new  trial  for  any  of  the  causes  mentioned  in  section 
nine  hundred  and  ninety-nine  of  this  act,  made  by  any  of  said 
courts,  and  questions  of  fact,  may  be  reviewed  in  the  same 
manner  and  to  the  same  extent  as  questions  of  fact  may  be 
reviewed,  upon  appeal  to  the  appellate  division  of  the  supreme 
court  from  a  final  judgment  and  order,  granting  or  refusing  a 
new  trial,  rendered  by  the  same  court.  Appeals  from  inferior 
and  local  courts  heretofore  heard  in  the  court  of  common  pleas 
for  the  city  and  county  of  New  York  and  the  superior  court 
of  Buffalo,  may  be  taken  to  the  supreme  court. 

Go.  Proc.,  I  844,  first  sentence  am'd.    See  6  T.  A  O.  456.     L.  18ttS.  ch.  Mi. 

I  1841.  Limitation  of  tlme|  secnrlty. 

An  appeal,  authorized  by  the  last  section,  must  be  taken 
within  thirty  days  after  service,  upon  the  attorney  for  the 
appellant,  of  the  copy  of  the  judgment,  and  written  notice  of 
the  entry  thereof.  Security  is  not  required  to  perfect  the  appeal, 
but  to  stay  the  execution  of  the  judgment  security  must  be 
given  and  the  sureties  may  be  excepted  to,  and  must  justity* 
as  upon  an  appeal  to  the  court  of  appeals,  from  a  judgment  of 
the  same  amount,  or  to  the  same  effect. 

Id.,  9  345,  and  part  of  (  831.  as  am*d  by  L.  1876.  ch.  841,  |  IB. 

S  1842.   TAm'd,  189S,  1007.1    Appcnl  from  order. 

An  appeal  niav  nlso  bp  taken,  ns  nrovided  by  section  1340, 
from  an  order  afPpctinff  n  substantial  risht  made  by  the  court  or 
a  judge,  in  an  action  brought  in  or  taken  by  appeal  to  a  court, 
specified  iii  said  section. 

Id.,  part  of  I  344,  am'd;  L.  1895,  ch.  946;  L.  1907,  ch.  679.  In  effect 
July  18,  1907. 

§  1343.  [Am'd,  1877.]  Limitation  of  time  and  mtmy  off 
proceedlniTB. 

An  appeal,  authorized  by  the  last  section,  must  be  taken, 
within  sixty  days  after  service  upon  the  attorney  for  the  appel- 
lant, of  a  copy  of  the  order,  and  written  notice  of  the  entry 
thereof.(l)  Security  is  not  required  to  perfect  it;  but  It  does 
not  stay  the  execution  of  the  order  from  which  it  is  taken. 
The  appellate  court,  or  a  judge  thereof,  may  direct  such  a  8ti^» 
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apoD    snch   terms,   as  to  security  or  otherwise,  as  justice  re- 
quire8.(2) 
(1>  0>.  Proc.,  i  331,  at  am'd  by  U  1876,  ch.  431,  |  13.     (2)  Id.,  f  860. 

i  1344.  [Am*d,  189ff,  1902,  1904.]  Appeal,  where  and  kow 
keard. 

Au  appeal  taken  as  prescribed  in  this  title,  must  be  heard  by 
the  appellate  diyision  of  the  supreme  court,  except  that  appeals 
from  the  judgment  of  any  municipal  court  in  either  of-  the  bor- 
ouf^hs  of  Manhattan  or  the  Bronx  in  the  city  of  New  York,  or 
from  a  judj?mcnt  or  order  of  the  city  court  in  the  city  of  New 
York,  may  be  heard  by  the  appellate  dlTision  of  the  supreme 
court,  or  by  such  justice  or  justices  of  the  supreme  court  as  may 
be  designated  for  that  purpose  by  the  justices  of  the  appellate 
division  sitting  in  the  first  judicial  department.  In  case  an 
appeal  is  heard  by  a  justice  or  justices  of  the  supreme  court  as 
hereinbefore  provided,  the  justice  or  justices  by  whom  such 
appeal  was  determined,  or  a  justice  of  the  appellate  division  in 
the  first  judicial  department,  may  allow  an  appeal  to  be  taken 
to  such  appellate  division  from  such  determination;  and  appeals 
from  inferior  courts  heretofore  heard  by  the  superior  court  of  Buf- 
falo shall  be  heard  by  the  appellate  division  of  the  supreme  court 
in  the  fourth  judicial  department,  or  by  such  justice  or  justices 
of  the  supreme  court  as  may  be  designated  for  that  purpose  by 
the  justices  of  the  appellate  division  of  the  fourth  judicial  de- 
partment. The  provisions  of  title  fourth  of  this  chapter,  relating 
to  the  hearing  of  appeals,  taken  in  the  supreme  court,  and  to  the 
fiubsecinent  proceedings  thereupon,  apply  to  an  appeal  taken  as 
prescribed  in  this  title,  except  as  specified  in  the  next  section. 

L.    1896.  ch.  946;   L.   1002.  cb.   615;  L.   1004,  ch.   502.     Id  effect  Sept.   1, 
1904.       See  Manlclpal  Ct.    Act.  {  310. 

}  184S.  [Am'd,  1806.]    Judffmeat  or  order,  where  entered. 

A  judgment  or  order  of  the  appellate  division  rendered  upon 
an  appeal  authorized  by  this  title  must  be  entered  in  the  office 
of  the  clerk  of  the  appellate  division  in  the  department  in  which 
the  court  below  is  located*    A  certified  copy  thereof  annexed  to 
the  papers  transmitted  from  the  court  below  must  be  transmitted 
by  tne  clerk,  upon  payment  of  his  fees,  to  the  clerk  of  the  county 
where  the  court  from  which  the  appeal  was  taken  is  situated, 
and   shall  constitute  the  judgment-roll  and  remain  in  his  office. 
The    filing  of  the  judgment-roll  or  the  entry  of  the  order,    as 
prescribed  in  this  section,  is  a  sufficient  authority  for  any  pro- 
ceeding in  the  court  below  or  before  the  judge  or  justice  who 
made  the  order  appealed  from  which  the  judgment  or  order  of 
the  appellate  court  directs  or  permits.    But  where  the  execution 
of  the  judgment  or  order  of  the  appellate  court  is  stayed  by  an 
appeal  to  the  court  of  appeals,  the  proceedings  in  the  court  below 
or  before  the  judge  or  justice,  who  made  the  order  are  stayed 
in  like  manner.    A  judgment  or  order  of  the  supreme  court,  ren- 
dered upNon  an  appeal  from  a  judgment  of  any  district  court  or 
of  the  city  court  of  New  York,  or  an  appeal  heretofore  heard 
by  the  superior  court  of  Buffalo,  must  be  entered  in  the  office 
of  the  clerk  of  the  county  wherein  the  court  below  is  locate<!. 
and,   with  the  papers  transmitted  from  the  court  below,  forms 
the  judgment-roll  which  must  bo  filed  in  the  same  office.    Where 
the  appeal  is  from  the  city  court  of  Now  York,  the  judgment  or 
order  of  the  supreme  court  must  be  entered  in  the  office  of  the 
clerk  of  the  said  court. 
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TITLE  IV. 
Appeal  to  the  appellate  division  of  the  supreme  court. 

Sec.  1340.  Appeal   from  judgment. 
1847.  Appeal  from  order. 

1348.  Id.;    when   mode   out  of    court;    powers   of  appellate   dlTltion   to 

ipunt   orders. 

1349.  Appeal   from   iuterloentorj  Judgment. 

1860.  Appeal    from    final    Judgment,    after    affirmance    of    mterlocatozy 
Judgment,  or  denial  of  new  trial.    Review  in  the  court  of  appeals. 

1351.  Limitation  of  time;  order  to  stay  proceedluge. 

1352.  Stay  of  proceedings  wlthont  order. 
1363.  Upon  what  papers  appeal  to  be  heard. 

1354.  Entry   of  judgment  or  order;   Judgment-roll. 

1355.  Hearing,    etc..   In   tbe   supreme   court. 

f  1346.  [Am'dy  1895.]    Appeal  from  Judsment. 

An  appeal  may  be  taken  to  the  appellate  division  of  the 
supreme  court  from  a  final  judgment  rendered  in  the  supreme 
court  or  in  any  superior  city  court  prior  to  the  first  day  of 
January,  one  thousand  eight  hundred  and  ninety-six,  and  from 
a  final  judgment  rendered  in  the  supreme  court  after  said  day 
as  follows: 

1.  Where  the  judgment  was  rendered  upon  a  trial  by  a  referee, 
or  by  the  court  without  a  jury,  the  appeal  may  be  taken  upon 
questions  of  law,  or  upon  the  facts,  or  upop  both. 

2.  Where  the  judgment  was  rendered  upon  the  verdict  of  a 
jury,  the  appeal  may  be  taken  upon  questions  of  law. 

Co.  Proc.,  part  of  §  348,  am'd.    See  L.  1870,  dx.  408.  J  8.    L.  1885,  ch.  946. 

f   1847.    [Am'd,  1895.]    Appeal  from  order. 

An  appeal  may  be  taken,  to  the  apjoellate  division  of  the 
supreme  court,  from  an  order,  made  prior  to  the  first  day  of 
January,  one  thousand  eight  hundred  and  ninety-six,  in  an  action 
upon  notice,  at  a  special  term  or  a  trial  term  of  a  superior  city 
court,  or  of  the  supreme  court,  or  at  a  term  of  the  circuit  court, 
and  from  an  order  made  at  a  special  term  or  trial  term  of  the 
supreme  court,  after  said  day,  in  either  of  the  following  cases: 

1.  Where  the  order  grants,  refuses,*  continues,  or  modifies  a 
provisional  remedy;  or  settles,  or  grauts,  or  refuses  an  application 
to  resettle  a  case  on  appeal  or  a  bill  of  exceptions. 

2.  W^here  it  grants  or  refuses  a  new  trial;  except  that  where 
8|>ecific  questions  of  fact,  arising  iiion  the  issues,  in  an  action 
triable  by  the  court,  have  been  tried  by  a  jury,  pursuant  to  an 
order  for  that  purpose,  as  prescribed  in  section  971  of  this  act, 
an  appeal  cannot  be  taken  from  an  order,  granting  or  refusing 
a  new  trial,  upon  the  merits. 

3.  Where  it  involves  some  part  of  the  merits. 

4.  Where  it  affects  a  substantial  right. 

5.  Where,  in  effect,  it  determines  the  action,  and  prevents  a 
judgment,  from  which  an  appeal  might  be  taken. 

6.  Where  it  determines  a  statntory  provision  of  the  State  to  be 
unconstitutional;  and  the  determination  appears  from  the  reasons 
given  for  the  decision  thereupon,  or  is  necessarily  implied  in  the 
decision. 

An  order,  made  upon  a  summary  aoplication,  after  Judgment, 
is  deemed  to  have  been  made,  in  the  action,  within  the  meaning 
of  this  section. 

Id.,  I  840,  am'd;  L.  1896,  cb.  946.     See  Sfi  2067,  2670k 
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f  1S48.  CAai*d»  188S.]    M.|  w]i«M  nAde  o«<  of  oo«r<|  90W- 
•f  appellate  dlTialon  to  vntnt  orders. 

An  appeal  muy  also  be  taken  to  the  appellate  diTision  of  the 
supreme  court,  from  an  order,  made  in  an  action,  npon  notice, 
by  a  jndge  or  justice,  out  of  court,  in  a  case  where  an  appeal 
miffht  have  been  taken,  as  prescribed  in  the  last  section,  if  the 
order  had  been  made,  by  the  court.  The  appellate  division  shall 
hare  power  to  vacate  or  modifjf  without  notice,  or  upon  such 
notice  as  it  shall  deem  proper,  any  order  in  an  action  or  special 
proceedinsT  made  by  a  justice  of  the  supreme  court  or  by  the 
court  without  notice  to  the  advene  party;  it  may  grant  a  stay 
of  proceedings  upon  any  judgment  or  order  of  the  supreme  court 
from  which  an  appeal  is  pending,  and  may  grant  any  order  or 
provisional  remedy  which  has  been  applied  for  without  notice 
to  the  adverse  party,  and  refused  by  the  supreme  court  or  a 
justice  thereof. 

li.    1886.    ch.   IMB. 

I  1848.  [Am'd,  1885.]  Appeal  from  interlooatorr  |«d«- 
jaent. 

An  appeal  may  also  be  taken  to  the  appellate  division  of  the 
sopreme  court,  from  an  interlocutory  Judgment  rendered  at  a 
special  term  or  trial  term  of  the  supreme  court,  or  entered  upon 
the  report  of  a  referee. 

u. 

I  I860,  [Ain*d,  188S.]  Appeal  from  final  JvdBTinent,  after 
aiKraM&nce  of  Interlocntory  Jndflrmeiit,  or  denial  of  ne^ 
triiU.    Ro^evr  in  tlie  eoart  of  appeals. 

Where  final  judgment  is  taken,  at  a  special  term  or  trial  term, 
or  pursuant  to  the  directions  of  a  referee,  after  the  affirmance, 
upon  on  appeal  to  the  appellate  division  of  the  supreme  court 
of  on  interlocutory  judgment;  or  after  the  refusal,  by  the  appel- 
late division  of  a  new  trial,  either  upon  an  application,  made, 
in  the  first  instance,  at  a  term  of  the  api)eUate  division,  or  upon 
an  appeal  from  an  order  of  the  special  term,  or  of  tfie  judge, 
before  whom  the  issues,  or  questions  of  fact,  were  tried  by  a 
iury;  an  appeal  to  the  appellate  division  from  the  final  judgment 
brings  up,  for  review,  only  the  proceedings  to  take  the  final 
judgment,  or  upon  which  the  final  judgment  was  taken,  including 
the  hearing  or  trial  of  the  other  issues  in  the  action,  if  any. 
If  an  appeal  is  taken,  to  the  court  of  appeals,  from  the  deter- 
mination of  the  appellate  division  upon  the  appeal  from  the  final 
Judgment^  the  determination  of  the  appellate  division,  affirming 
the  interlocutory  judgment  or  refusing  the  new  trial,  may,  at  the 
election  of  either  party,  be  reviewed  thereupon.  If  the  respond- 
ent elects  to  bring  it  up  for  review,  he  may  take  a  cross-appeal 
therefrom,  notwithstanding  the  expiration  of  tiie  time  to  take  an 
original  appeal  therefrom. 

Id.     &«•  H  1816^  ISStb 


I  ISSl.  [ABi*d,  1886,  1808.}  Limitation  of  timei  order  to 
mtmT   proeeedlnve. 

An  appeal,  authorized  by  this  title,  must  be  taken,  within  thirty 
days  after  service,  upon  the  attorney  for  the  appellant,  of  a  copy 
of  the  judgment  or  order  appealed  from,  and  a  written  notice 
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of  the  entry  thereof.  Security  is  not  required  to  perfect  the 
appeal;  but,  except  where  it  is  otherwise  specially  prescribed  by 
law,  the  appeal  does  not  stay  the  execution  of  the  judgment  or 
order  appealed  from;  unless  the  court,  in  or  from  which  the 
appeal  is  taken,  or  a  judge  thereof,  makes  an  order,  directing 
such  a  stay.  Such  an  order  may  be  made,  and  may,  from  time 
to  time,  be  modified,  upon  such  terms,  as  to  security  or  other- 
wise, as  justice  requires.  If  security  is  given,  either  as  a  con- 
dition of  granting  the  order,  or  as  prescribed  in  the  next  section, 
the  proyisions  of  title  second  of  this  chapter  apply  thereto,  as  if 
the  appellate  division  of  the  supreme  court  was  specified  in  those 
provisions,  in  place  of  the  appellate  court,  and  a  judge  of  the 
same  court,  in  place  of  a  judge  of  the  court  below.  Execution 
of  a  judgment  for'  the  recovery  of  money  only  shall  not  be  stayed 
without  security  for  more  than  thirty  days  after  the  service 
upon  the  attorney  for  the  appellant  of  a  copy  of  the  judgment 
and  written  notice  of  the  entry  thereof. 

Co.  Proc.,  portions  of  {{  832.  848,  and  350,  reconstnicted;  L.  1885,  ch.  946; 
L.  1803,  cb.  288.    In  effect  Sept.  1,  1903. 

{   1352.  Stay  of  proceedingrs  'vyfthont  order. 

Upon  an  appeal  from  a  final  judgment,  taken  as  prescribed  in 
this  title,  the  appellant  may  give  the  security,  required  to  perfect 
an  appeal  to  the  court  of  appeals,  from  a  judgment  of  the  same 
amount,  or  to  the  same  effect;  and  to  stay  the  execution  thereof. 
In  that  case,  the  execution  of  the  judgment  api)ealed  from  is 
stayed,  as  upon  an  appeal  to  the  court  of  appeals,  and  subject 
to  the  same  conditions. 

Id.,  I  348. 

4  1358.  [Ain*d,  189S.]  Upon  "what  papers  appeal  to  be 
^eard. 

An  appeal  from  a  final  judgment,  taken  as  prescribed  in  this 
titlo,  must  be  heard  upon  a  certified  copy  of  the  notice  of  appeal, 
of  the  judgment-roll,  and  of  the  case  or  notice  of  exceptions,  if 
any,  filed,  as  prescribed  by  law  or  the  general  rules  of  practice, 
after  the  entry  of  the  judgment,  and  either  before  or  after  the 
appeal  is  taken.  An  appeal  from  an  interlocutory  judgment,  or 
from  an  order  taken  as  prescribed  in  this  title,  must  be  heard 
upon  a  certified  copy  of  the  notice  of  appeal,  and  of  the  papers 
used  before  th,e  court,  judge  or  justice,  upon  the  hearing  of  the 
demurrer,  application  for  judgment,  or  motion,  aq  the  case  re- 
quires. Unloss  the  appellate  division  shall  in  a  special  case  other- 
wise direct,  before  an  appeal  shall  be  placed  upon  the  calendar, 
the  appellant  shall  file  with  the  clerk  of  the  appellate  division 
the  case  and  exceptions  or  the  other  papers,  upon  which  the  ap- 
peal shall  b.o  heard,  printed  as  required  by  the  rules  of  practice; 
m  case  the  appeal  is  from  a  judgment  the  printed  case  and  ex- 
ceptions must  be  ordered  filed  by  the  justice  or  referee  before 
whom  the  case  was  tried. 

L.  1886,  ch.  948. 

f  1854.  [Am'd,  1870.]  Entry  of  Jndgrnient  or  orderi  Jndv« 
ment-roll. 

Where  judgment  of  afi^rmance  is  rendered  upon  the  appeal,  the 
judgment-roll  consists  of  a  ropy  of  the  judgment,  annexed  to  the 
papers,  upon  which  the  appeol  was  heard.  Where  subsequent 
proceedings  are  taken,  at  the  sperinl  term  or  trial  term,  before 
the  entry  of  final  judgment,  the  judgment-roll  matt  also  coi^ 
tain  the  proper  papers  relating  thereto. 
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i  irUKS.  [Am^dy  18M.1    Hearimv,  ete.,  in  the  •upr^cre  conrt. 

An  appeal  taken  to  uie  appellate  diTision  of  the  supreme  court, 
as  prescribed  in  this  title»  must  be  heard  in  the  department,  em- 
bracing the  county,  in  which  the  judgment  or  order  appealed 
from  is  entered;  unless  an  order  is  made,  as  prescribed  in  section 
231  of  this  act,  directing  that  it  be  heard  in  another  department, 
or  unless  appeals  pending  in  one  department  are  transferred  for 
hearing  and  determination  to  another,  pursuant  to  article  six, 
section  one,  of  the  constitution.  The  order  made  upon  the  ap- 
peal must  be  entered  in  the  office  of  the  cleric  of  the  appellate 
division,  and  a  certified  copy  thereof  with  the  original  case  or 
(npers  upon  which  the  appeal  was  heard,  filed  as  provided  in  sec- 
tion thirteen  hundred  and  fifty-three  must  be  transmitted  by  the 
clerk  upon  payment  of  his  fees,  to  the  clerk  of  the  county  where 
the  judgment  or  order  appealed  from  was  entered,  and  upon  such 
certified  copy  of  the  order  and  the  case  or  papers  upon  which  the 
appeal  was  heard,  the  county  clerk  shall  enter  the  judgment  in 
his  office. 

Sntwtttnto  for  Go.  Proe.,  portloos  of  (t  847  and  Mft;  L.  IML  cb.  M«.  8o« 
i  2881b 
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Tina  V. 

Appeal  from  a  determination  in  a  special  proceeiUng. 

Bm.  1866.  Appeal  from  Order  made  la  the  same  etrart. 
1857.  Id.;  when  made  by  another  court  or  Jadge. 
1868.  Precedloc  order  may  he  reviewed. 

1860.  Limitation  of   time    to  appeal. 

1800.  Stay  of  proceedings;  hearing  of  appeal;  deciaion  thereupon. 

1861.  This  title  qualified.    Application  of  proTiilona  relating  to  actloui 

§  1856.  [Ana'dy  U80S.]'  Appenl  from  ovd^r  made  im  tMm 
Maaie  ooiirt« 

An  appeal  may  be  taken,  to  the  appellate  diTision  of  the  su- 
preme court,  from  an  order,  affecting  a  substantial  right,  made 
in  a  special  proceeding,  at  a  special  term  or  a  trial  term  of  the 
supreme  court;  or  made  by  a  justice  thereof,  In  a  special  proceed- 
ing instituted  before  him,  pursuant  to  a  special  statutory  proTi- 
sion;  or  instituted  before  another  judge,  and  transferred  to,  or 
continue^*  before  him. 

li.  1864,  ch.  270,  |  1,  first  clause  (4  Bdm.  681;  6  Id.  188);  L.  1806.  ch.  046. 

{  1367.  [Am'dy  1896.]  Id.|  -wlien  made  by  another  eovrt 
or  Jadflre. 

An  appeal  may  also  be  taken  to  the  appellate  division  of  the 
supreme  court,  from  an  order,  affecting  a  substantial  right,  made 
by  a  court  of  record,  possessing  original  jurisdiction,  or  a  judge 
thereof,  in  a  special  proceeding  instituted  in  that  court,  or  before 
a  judge  thereof,  pursuant  to  a  special  statutory  provision ; 
or  instituted  before  another  judge,  and  transferred  to,  or  con- 
tinued before,  the  judge  who  made  the  final  order.  But  this 
section  does  not  apply  to  a  case,  where  an  appeal  from  the  order, 
to  a  court,  other  than  the  appellate  division  of  the  supreme 
court,  is  expressly  given  by  statute. 

Substituted  for  part  of  Ck>.  Proc..  |  844;  L.  1806,  ch.  046.    Bee  |  1342,  ante. 

f  18S8.  [Am'd,  1877.]    Preeedingr  order  may  be  reviewed. 

An  appeal,  authorized  by  this  title,  brings  up  for  review,  any 
preceding  order,  made  in  the  course  of  the  special  proceeding.  In- 
volving the  merits,  and  necessarily  affecting  the  final  order  ap- 
pealed from,  which  is  specified  in  the  notice  of  appeaL 

See  Go.  Proc.,  {  820. 

I  13B8.  lilmitation  of  time  to  appeal. 

An  appeal,  authorized  by  this  title,  must  be  taken  within  thirty 
days  after  service  of  a  copy  of  the  final  order,  from  which  it  is 
taken,  with  a  written  notice  of  the  entry  thereof,  upon  the  appel- 
lant; or,  if  he  appeared,  upon  the  hearing,  by  an  attorney  at  law 
or  an  attorney  in  fact,4ipon  the  person  who  so  appeared  for  him. 

From  Id.,   i  882.    See  L.  1864,  ch.  270,  9  2. 

S  I860.  Stay  of  proceedlnff«|  heariagr  of  appeal |  deelaloa 
thereapoa. 

The  provisions  of  title  fourth  of  this  chapter,  relating  to  perfect- 
ing an  appeal  from  an  order,  taken  as  therein  prescribed;  to  stay- 
ing the  execution  of  the  order  appealed  from;  to  hearing  the 
^^peal;  and  to  the  entry  and  enforcement  of  the  order  made  upon 
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the  appeal,  apply,  where  an  appeal  is  taken,  as  prescribed  in  this 
title,  except  as  otherwise  specially  prescribed  by  law. 

TbJa  section  refers  to  fi|  1961,  UBS,  UM,  tafl   UDS,   ant*.    8«e.   also.   il 
131S  and  1314,   aote. 

i  ISei.  Tlita  title  «v«lla«4«  Avplicatlon  of  proTlfllona 
relatlns  to  Aotlona. 

This  title  does  not  confer  the  right  to  appeal  from  an  order, 
in  a  case,  where  it  is  specially  prescribed  by  law,  that  the  order 
cannot  be  reviewed.  The  proceeding  npon  an  appeal,  taken  ab 
prescribed  in  this  title,  are  geremed  by  the '  proTisfons  of  this 
act,  and  of  the  general  rales  of  practice,  relating  to  an  appeal  in 
an  action,  except  aa  otherwise  speeially  prescribed  by  law* 
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CHAPTER  XIIL 
Executions. 

TITIiK   I.— Vomiof  SzMvtUBi  Tlse  aad  Maaaer  of  IftalBf  as  BsMvUta^ 
Ctoaenl  HvtlM  aad  LtftMllttM  of  Oflleon. 

TITLE  IL— Exoe«tloB  Affalnil  Proporty. 

TITLE  lUL-IxoooUOB  A«alBii  Uo  Ponoa. 

TITLE  I. 

Forma  of  execution;  time  and  manner  of  i— ning  an  execu- 
tion; general  duties  and  liabilitiee  of  officers. 

Sec.  1862.  To  whom  execution  directed;  proTUlon  where  ohotlfl  lo  a  party. 
1868.  Time  of   receipt  to  be   Indoned  on  execution. 

1864.  The  different   kinda  of  execution. 

1865.  To  what  countlea  executlona  may  iMme. 

1866.  Qeneral    requlaltea  of    executlona. 

1867.  Id.;  when  iMued  on  filing  tranacrlpt  from  Juatlee'a  oout,   ate. 

1868.  Requlaltea  of  execution  for  the  -  collection  of  money. 

1869.  Id.;    agalnat    property 

1870.  Id.;    where  a  warrant  of  attachment  hae  been  leyled  by  ahailff. 

1871.  Id.;  against  executor,  etc. 
1372.  Id.;   agalnet  the  person. 

1878.  Id.;    for   delivery    of    property.    How    money,    recoTored   by    aa»o 
Judgment,    may   be   collected. 

1874.  Separate   executlona,   where   separate   anma   awarded. 

1875.  Execution  of  course,  within  five  years. 

1876.  Execution,   after  death  of  judgment  creditor. 

1877.  When   execution   may  be   Issued   after  five  years. 

1878.  Id.;    leave,    how    obtained. 

1870.  No  execution   against  decedent,   except,    etc. 

1880.  Execution  against  decedent's  property. 

1881.  LesTC,    how    obtained. 

1882.  Time  of  stay  by  order,  etc.,   not  reckoned  under  tbla  Ittle. 

1883.  Execution  against  surrlTlng  judgment  debtors. 
1364.  Sale   on  execution,    etc.;    when   and   how   conducted. 
1385.  Penalty   for  taking   down   or   defacing  notice  of  aale. 

1886.  Validity  of  aale,  when  not  affected  by  sheriff's  default,   ate. 
1387.  Purchases   on  such  sales,    by   certain   officers,   prohibited. 
1888.  When  execution  to  be  enforced  by  under-sherlir. 

I    1802.    To   -whom    execution    directed)   provialon    ^rliov* 

akerlff  ia  a  piirtF- 

An  execution  must  be  directed  to  the  sheriff,  unless  he  Is  a 
party  or  interested;  in  which  case  it  must  be  directed  as  pre- 
scribed in  section  173  of  this  act.  But  the  court  may,  in  Its  dis- 
cretion, order  an  execution,  issued  upon  a  judgment  rendered 
against  a  sherifif,  either  alone  or  with  another,  to  be  directed  to 
a  person,  designated  in  the  order,  instead  of  to  the  coroners,  or 
a  particular  coroner;  in  which  case  it  must  be  so  directed.  The 
person  so  designated  must  be  of  full  age,  a  resident  of  the  State, 
and  not  a  party  to  the  action,  or  interested  therein.  Where  the 
execution  Is  issued  upon  a  judgment  for  a  sum  bf  money,  or 
directing  the  payment  of  a  sum  of  money,  the  order 'does  not  take 
effect,  until  the  person  so  designated  executes,  and  files  in  the 
clerk's  office,  a  bond  to  the  people,  with  at  least  two  sureties,  ap- 
proved by  a  judge  of  the  court,  or  a  county  judge,  in  a  peail 
■urn,  fixed  by  th*  order,  not  less  than  twice  the  sam  t»  be  to^ 
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lected  by  yirtue  of  the  execution;  conditioned  for  tlie  faithful  per- 
formance of  his  duties  under  the  execution.  A  certilied  copy  of 
the  order,  and,  where  it  requires  a  bond  to  be  given,  the  clerk's 
certificate  that  a  bond  has  been  filed,  as  required  by  the  order, 
most  be  attached  to  the  execution.  The  person  so  designated  is 
deemed  an  officer;  and,  with  respect  to  that  execution,  he  is  sub- 
ject to  the-  obligations  and  liabilities,  and  has  the  power  and 
authority  of  a  coroner,  and  is  entitled  to  fees  accordingly. 

Go,  Proc..  part  of  |  288,  and  2  R.  8.  384,  (8  11  and  12,  am'd.  See  8  T.  ft 
O.    O06. 

f  1888.  Time  off  receipt  to  be  indoraeA  on  exeentton. 

The  sheriff,  to  whom  an  execution  is  directed  and  deliyered, 
mufit,  upon  the  receipt  thereof,  indorse  thereupon  a  memorandum 
of  the  day,  hour,  and  minute,  when  he  received  it. 

2   B.   S.   364.   fi  10  (2  Edm.   377). 

f  1864.  The  aifferent  kinds  of  exeeutlon. 

There  are  four  kinds  of  execution,  as  follows: 

1.  Against  property. 

2.  Against  the  person. 

3.  For  the  delivery  of  the  possession  of  real  property  with  or 
without  damages  for  withholding  the  same. 

4.  For  the  delivery  of  the  possession  of  a  chattel,  with  or 
without   damages  for  the  taking  or  detention   thereof. 

An  execution  is  the  process  of  the  court,  from  which  it  ia 
issued. 

G».  Proc.,  S  286,  am'd.     See  9  1240. 

I  1865..  To  ^rhat  covntles  exeovtlon*  n&ay  Issve. 

An  execution  against  property  can  be  issued  only  to  a  county, 
in  the  clerk's  office  of  which  the  judgment  is  docketed.  An  exe- 
cution against  the  person  may  be  issued  to  any  county.  An 
execntion  for  the  delivery  of  the  possession  of  real  property, 
must  be  issued  to  the  county,  where  the  property,  or  a  part 
thereof,  is  situated.  An  execution  for  the  delivery  of  the  pos- 
session of  a  chattel,  may  be  issUx^d  to  any  county,  where  the 
chattel  is  found;  or  to  the  sheriff  of  the  county  where  the  judg- 
ment-roll is  filed.  Executions,  upon  the  same  judgment,  may  be 
inued  at  the  same  time,  to  two  or  more  different  counties, 

SobstltQte  for  Co.  Proc.,  part  of  S  287.    See  ante,  S  697. 

f  1808.  General  reanlaitea  of  exeentflons. 

An  execution  must  intelligibly  describe  the  judgment,  stating 
the  names  of  the  parties  in  whose  favor,  and  against  whom,  the 
time  when,  and  the  court  in  which,  the  judgment  was  rendered; 
and,  if  it  was  rendered  in  the  supreme  court,  the  county  in  which 
the  judgment-roll  is  filed.  It  must  require  the  sheriff  to  return 
it  to  the  prooer  clerk,  within  sixty  days  after  the  receipt  thereof. 
Except  as  otherwise  prescribed  in  the  next  section,  it  must  be 
made  returnable  to  the  clerk,  with  whom  the  judgment-roll  is 
filed. 

Oo.   Pioe..  part  of  9  289,  conMlldated  wttb  Id.,   {  290.  See  <}  23,  24. 

f  1867.  Id.  I  "vrlien  Issued  on  fllinv  transerlpt  from  Jnstlee's 

mmmwtf  eto. 

Where  an  execution  is  issued  out  of  a  court,  other  than  that 
fa  wUcb  the  Judgment  was  rendered,  upon  filing  a  transcript 
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of  the  judgment  rendered  in  the  latter  conrt.  It  must  also  specify 
the  clerk,  with  whom  the  transcript  is  filed,  and  the  time  of 
filing;  and  it  must  be  made  returnable  to  that  clerk.  If  the 
judgment  was  rendered  in  a  justice's  court,  it  must  specify  the 
justice's  name;  and  it  must  omit  the  specification,  respecting  the 
filing  of  the  judgment-roll. 
See  poet,  8  3043. 

S   1868.    Reqvlslteft    of    ezeciKtl6ii    for    the   eoUectlon    of 
BAoney. 

An  execution,  issued  upon  a  judgment  for  a  sum  of  mon^, 
or  directing  the  payment  of  a  sum  of  money,  must  specify,  In 
the  body  thereof,  the  sum  recovered,  or  directed  to  bfe  paid,  and 
the  sum  actually  due  when  it  is  issued.  It  may  specify  a  day, 
from  which  interest  upon  the  sum  due  is  to  be  computed;  in 
which  case,  the  sheriff  must  collect  interest  accordingly,  until 
the  sum  is  paid.  If  all  the  parties,  against  whom  the  judgment 
is  rendered,  are  not  judgment  debtors,  the  execution  must  show 
who  is  the  judgment  debtor. 

2  B.  S.  864,  S  9,  ae  am'd  by  L.  1844,  ch.  324;  and  Co,  Proe..  part  of  % 


I  1369.  Id.)  aflralnet  property. 

An  execution  against  property  must,  if  the  jud|rment-ro)l  is  not 
filed  in  the  clerk's  office  of  the  county  to  which  it  is  issued, 
specify  the  time  when  the  judgment  was  docketed  in  that  county. 
It  must,  except  in  a  case  where  special  provision  is  otherwise 
made  by  law,  substantially  require  the  sheriff  to  satisfy  the  judg- 
ment, out  of  the  personal  property  of  the  judgment  debtor;  ana, 
if  sufficient  personal  property  cannot  be  found,  out  of  the  real 
property,  belonging  to  him,  at  the  time  when  the  judgment  was 
docketed  in  the  clerk's  office  of  the  county,  or  at  any  time 
thereafter. 

Go.  Proc..   pert  of  §  289.  am'd. 

I  1870.  Id. I  TTbere  a  tvarrant  of  attaobmeiit  has  been 
levied  liy  aherllE. 

Where  a  warrant  of  attachment,  issued  in  the  action,  has  been 
levied  by  the  sheriff,  the  execution  must  substantially  require  thi 
sheriff  to  satisfy  the  judgment,  as  follows: 

1.  Where  the  judgment  debtor  is  a  non-resident,  or  a  foreign 
corporation,  and  the  summons  was  served  upon  him  or  it,  without 
the  State,  or  otherwise  than  personally,  pursuant  to  an  order 
obtained  for  that  purpose,  as  prescribed  in  chapter  fifth  of  this 
act,  and  the  judgment  debtor  has  not  appeared  in  the  action: 
out  of  the  personal  property  attached,  and,  If  that  is  insufficient, 
out  of  the  real  property  attached. 

2.  In  any  other  case,  out  of  the  personal  property  attached; 
and,  if  that  is  insufficient,  out  of  the  other  personal  property  of 
the  judgment  debtor;  if  both  are  insufficient,  out  of  the  real  prop- 
erty attached;  and,  if  that  is  insufficient,  out  of  the  real  prop- 
erty, belonging  to  him,  at  the  time  when  the  judgment  was 
docketed  in  the  clerk's  office  of  the  county,  or  at  any  time 
thereafter. 

See  ff  040,  707  aod  708,  ante. 

I  1871.  Id.$  aaratnet  cxecvtor,  ete. 

An  execution  against  roal  or  personal  property.  In  the  hands 
of  an  executor,  administrator,  heir,  devisee,  legatee,  tenant  of 
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real  property,  or  trustee,  must  substantially  require  the  Bhetiff 
to  satisfy  the  judgment,  out  of  that  property. 

Go.  Proc.,  S  289.  rabd.  1. 

S    1872.  Id.}  aarainst  the  person. 

An  execution  against  the  person  must  substantially  require 
the  sheriff,  to  arrest  the  judgment  debtor,  and  commit  him  to 
the  jail  of  the  county,  until  he  pays  the  judgment,  or  is  dis- 
charged according  to  law.  Except  where  it  may  be  issued,  with- 
out the  previous  issuing  and  return  of  an  execution  against  prop- 
erty, it  must  recite  the  Issuing  and  return  of  such  an  execution, 
•pecifying  the  county  to  which  it  was  issued. 

Id.,  I  2S»,  lubd.  3,  am'd.     See  |  14W. 

f  1ST8.  Id. I  fov  delivery  of  property.  Hofr  uoner*  re* 
co-rercd   by  «ame  Judgment,  may  be  collected. 

An  execution  for  the  deliirery  of  the  possession  of  real  prcq;^ 
erty,  or  a  chattel,  must  particularly  describe  the  property,  and 
designate  the  party  to  whom  the  judgment  awards  the  posses^ 
raon  thereof;  and  it  must  substantiaily  require  the  sheriff,  to 
delirer  the  possession  of  the  property,  within  his  county,  to  the 
party  entitled  thereto.  If  a  sum  of  money  is  awarded  by  the 
•ame  jadgment,  it  may  be  collected,  by  virtue  of  the  same  execu- 
tion; or  a  separate  execution  may  be  issued  for  the  collection 
thereof,  omitting  the  direction  to  deliver  possession  of  the  prop- 
erty. If  one  execution  is  issued  for  both  purposes,  it  must  con- 
tain, with  respect  to  the  money  to  be  collected,  the  same  direc- 
tions as  an  execution  against  property,  or  against  the  person, 
as  the  case  requires. 

Sabstltnte  for  Go.  Proc.,   |  289,   labd.  4. 

I  1874*  Separate  executions^  irhere  separate  siuna 
a'vrarded. 

Where  a  judgment  awards  different  sums  of  money,  to  or 
against  different  parties,  a  separate  execution  may  be  issued, 
to  collect  each  sum  so  awarded;  subject  to  the  power  of  the 
coart,  to  control  the  enforcement  of  the  executions,  upon  motion, 
where  the  collection  of  one  execution  will,  wholly  or  partly, 
satia^  another. 

I  18T6.  Bxeeatton  of  eouriie,  -vritbln  Ave  years. 

Except  as  otherwise  specially  prescribed  by  law,  the  party 
recovenng  a  final  judgment,  or  his  assignee,  may  have  execution 
thereopon,  of  course,  at  any  time  within  five  years  after  the 
entry  of  the  judgment. 

00.  Proc.,  I  283,   am'd.     See  H  1382,  1898. 

I  ISTe.  [Am'd,  1886,  1887.3  Eteecutloii  after  deatb  of  Jadv* 
■teat  eredltor. 

Where  the  party  recovering  a  final  judgment  has  died,  execu- 
tion may  be  issued  at  any  time  within  five  yoars  'after  the  entry 
of  the  judgment,  by  his  personal  reprosentntivcs,  or  by  the  as- 
signee of  the  judgment,  if  it  has  boon  asaipnod,  and  the  execution 
must  be  Indorsed  with  the  name  and  residence  of  the  person 
issuing  the  same.  And  whore  a  party  or  one  or  more  of  several 
parties  against  whom  a  judgment  for  the  recovery  of  possession 
of  rekl  property  has  been  obtained  has  died,  an  order  granting 
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leave  to  issue  and  oxeonte  such  execution  or  writ  of  possessioD 
limy  bo  gruiiicd  upou  givmg  tweuty  daya'  notice  to  tiie  oceupuuts 
of  tlie  lands  so  rocuveied  and  to  the  grantees  or  deviseeti  of  said 
deceased,  or  il  he  died  intestate,  to  the  iieirs  at  law  of  suiu 
deceased,  said  notices  to  be  served  In  the  snme  manner  as  a 
summons  is  dii'ected  to  be  served  in  an  action  in  the  supreme 
court. 

L.  1887,  cb.  682. 

I  1377.  l¥lien  execution  mar  be  Usuecl  after  Ave  rears. 

After  the  lapse  of  five  years  from  the  entry  of  a  final  judgment, 
execution  can  be  isssued  thereupon,  in  one  of  the  follovi  ing  cases 
only: 

1.  [Am'd,  1879.]  Where  an  execution  was  issued  thereupon, 
within  five  years  after  the  entrj'  of  the  judgment,  and  has  been 
returned  wholly  or  partly  unsatisfied  or  unexecuted. 

2.  Where  an  order  is  made  by  the  court,  granting  leave  to  issue 
the  execution. 

Co.   Proc,   part  of  f  284. 

I  1S78.  Id.  I  leave,  boTr  obtaiaed. 

Notice  of  an  application  for  an  order,  granting  leave  to  issue 
an  execution,  as  prescribed  in  the  ln«*t  section,  must  bo  served 
personally  upon  the  adverse  party,  if  he  is  a  resident  of  the  Stat^, 
and  personal  service  can,  with  reasonable  diligence,  be  made  upon 
him  therein:  otherwise,  notice  must  be 'given  in  such  manner  as 
the  court  directs.  Where  the  judgment  is  for  a  sum  of  money, 
or  directs  the  payment  of  a  sum  of  money,  leave  shall  not  be 
granted,  except  on  proof,  by  affidavit,  to  the  satisfaction  of  the 
court,  that  the  judgment  remains  wholly  or  partly  unsatisfied. 

Id.,  am'd. 

I  1379.  ITo  execution  against  decedent,  except,  etc. 

An  execution  to  collect  a  sum  of  money  cannot  be  issued, 
against  the  property  of  a  judgment  debtor,  who  has  died  since 
the  entry  of  the  judgment  except  as  prescribed  In  the  next  two 
sections. 

I  1380.  [Am*d,  1894.]  Execntlon  against  dec,edent*«  prop- 
erty. 

After  the  expiration  of  one  year  from  the  death  of  a  party, 
against  whom  a  final  judgment  for  a  sum  of  money,  or  directing 
the  payment  of  a  sum  of  money  is  rendered,  the  judgment  may  be 
enforced  by  execution  against  any  property  upon  which  it  is  a 
lion  with  like  effect  as  if  the  judgment  debtor  was  still  living. 
But  such  an  execution  shall  not  be  issued,  unless  an  order  grant- 
ing leave  to  issue  it  is  procured  from  the  court  from  which  the  exe- 
cution is  to  be  ismicd,  and  a  decree  to  the  same  effect  is  procured 
from  a  surrogate's  court  of  this  State,  which  has  duly  granted 
letters  testamentary  or  letters  of  administration  upon  the  estate 
of  the  deceased  judgment  debtor.  Where  the  lien  of  the  judg- 
ment was  created  as  Drenrribod  in  section  twelve  hundred  and 
fifty-one  of  this  art,  neither  the  order  nor  the  decree  can  be  made 
until  the  expiration  of  three  years  after  letters  testamentary  or 
letters  of  administration  have  beeri  duly  granted  upon  the  estate 
of  the  decedent,  and  for  that  purpose  such  a  lien  existing  at  the 
decedent's  death  continues  for  three  years  and  six  months  there- 
after, notwithstanding  the  previous  expiration  of  ten  years  from 
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the  filing  of  the  jadsment-roU.  But  where  the  decedent  dted  In- 
testate and  letters  of  administration  upon  his  estate  have  not 
been  inajited  within  three  years  after  his  death  by  the  surrogate's 
eonrt  of  the  connty  in  which  the  decedent  resided  at  the  time  of 
hJB  death,  or  if  the  decedent  resided  out  of  the  State  at  the  time 
of  his  death,  and  letters  testamentary  or  letters  of  administra- 
tion hare  not  been  granted  within  the  same  time  by  the  surro- 
gate's court  of  the  county  in  which  the  property  on  which  the 
judgment  is  a  lien  is  situated,  such  court  may  grant  the  decree 
where  it  appears  that  the  decedent  did  not  leave  any  personal 
property  witiiin  the  State  upon  which  to  administer.  In  such 
case  the  lien  of  the  judgment  existing  at  the  decedent's  death 
continues  for  three  years  and  six  months  as  aforesaid.  Provided, 
however,  that  such  judgment  lien,  existing  at  the  decedent's 
death,  npon  the  decedent's  real  property,  or  some  portion  thereof, 
may  be  enforced  and  payment  thereof  obtained  during  the  said 
three  years  after  granting  of  letters  testamentary,  or  letters  of 
administration,  by  the  proceeding  provided  and  prescribed  by  title 
five  of  chapter  eighteen  of  this  act.  But  this  section  shall  not  ap- 
ply to  real  estate  which  shall  have  been  conveyed,  or  hereafter 
may  be  conveyed  by  the  deceased .  judgment  debtor  during  his 
lifetime,  if  such  conveyance  was  made  in  fraud  of  his  creditors 
or  any  of  them,  and  any  judgment  creditor  of  said  deceased, 
against  whose  judgment  said  conveyance  shall  have  been,  or 
may  hereafter  be,  declared  fraudulent  by  tiie  judgment  and 
decree  of  any  court  of  competent  jurisdiction,  may  enforce  his 
said  judgment  against  such  real  property,  with  like  effect  as  if 
the  judgment  debtor  was  living,  and  it  shall  not  be  necessary  to 
obtain  the  leave  of  any  court  or  officer  to  issue  such  execution, 
and  the  same  may  be  issued  at  any  time  to  the  sheriff  of  the 
county  where  such  property  Is  or  may  be  situated.  The  person 
issuing  such  execution,  however,  shall  annex  thereto  a  descrip- 
tion of  the  real  estate  against  which  the  same  is  sought  to  be 
enforced,  as  aforesaid,  and  shall  indorse  on  said  execution  the 
words  *' issued  under  section  thirteen  hundred  and  eighty  of  the 
code  of  civil  procedure/'  whereupon  said  sheriff  shall  enforce  said 
execution  as  therein  directed,  against  the  property  so  described, 
and  not  against  any  other  property,  either  real  or  personal,  and  all 
provisions  of  law  relating  to  the  sale  and  conveyance  of  real  es- 
tate on  execution  and  the  redemption  thereof  shall  apply  thereto. 

L.  18M,    ch.   734.      See  f  1826. 

I  1381.  [Am»a,  1889.1    I^a^e*  how  obtained. 

Leave  to  Issue  an  execution,  as  prescribed  in  the  last  section, 
most  be  procured  as  follows: 

i.  Notice  of  the  application,  to  the  court,  from  which  the  exe- 
eniion  Is  to  be  issued,  for  an  order,  granting  leave  to  Issue  the 
execution,  must  be  given  to  the  person  or  persons,  whose  interest 
in  the  property  will  be  affected  by  a  sale  by  virtue  of  the  execu- 
tion, and  also  to  the  executor  or  administrator  of  the  judgment 
debtor.  The  general  rules  of  practice  may  prescribe  the  manner 
in  which  the  notice  must  be  given;  until  provision  Is  so  made 
therein,  it  must  be  served,  either  personally,  or  In  such  manner 
as  the  court  prescribes,  In  an  order  to  show  cause.  Leave  shall 
not  be  granted,  except  upon  proof,  by  affidavit  to  the  satisfaction 
of  the  court  that  the  judgment  remains  wholly  or  partly  unsatls- 
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2.  For  the  purpose  of  procuring  a  decree  from  the  surrosate's 
court,  grantiDg  leave  to  issue  the  execution,  the  judgmeni  cr«U- 
Itor  must  present  to  that  court,  a  written  petition,  duly  Terified* 
setting  forth  the  facts,  and  praying  for  such  a  decree;  and  tbat 
the  persons,  specified  in  the  first  subdivision  of  this  section,  may 
be  cited,  to  show  cause  why  it  should  not  be  granted.  Upon 
the  presentation  of  such  a  petition,  the  surrogate  must  issae 
a  citation  accordingly,  which  said  citation  may  be  served  in 
the  same  manner  as  is  provided  in  the  first  subdivision  of  this  sec- 
tion for  the  service  or  giving  of  a  notice  to  the  parties  or  persous 
therein  mention^,  and,  if  tjie  general  rules  of  practice  of  the 
supreme  court  do  not  provide  for  a  mode  of  giving  such  notice, 
such  citation  must  be  served  in  such  manner  as  the  surrogate  by 
order  may  prescribe,  or  as  is  otherwise  provided  by  law;  and, 
upon  his  return  thereof,  he  must  make  such  a  decree  in  the 
premises  as  justice  requires. 

L.   1889,  Ob.  82.     See  f  2725,  siibd.  2. 

I  1.88a.  Time  of  stay  by  order,  etc.,  not  reelconed  uittfe* 

tkUi  title. 

The  time  during  which  the  person,  entitled  to  enforce  a  judg- 
ment, Is  stayed  from  enforcing  it,  by  the  provision  of  a  statute, 
or  by  an  injunction  or  other  order,  or  in  consequence  of  an  ap- 
peal, is  not  a  part  of  tho  time,  limited  by  this  title,  for  issuing  an 
execution  thereupon,  or  for  making  an  application  for  leave  to 
issue  such  an  execution. 

I  1388.  E«xeoiitlon  affnli&st  surTlvlnir  Ivderment  debtors. 

The  last  six  sections  do  not  affect  the  right  of  a  judgment  cred- 
itor to  enforce  r.  judgment,  against  the  property  of  one  or  more 
surviving  judgment  debtors,  as  if  all  the  iud^ent  debtors  were 
liring.  In  that  case,  an  execution  must  oe  issued  in  the  usual 
form;  but  the  nttorney  for  the  Judgment  creditor  must  indorse 
thereupon,  a  notice  to  the  sheriff,  reciting  the  death  of  the  de- 
ceased judgment  debtor,  and  requiring  the  sheriff  not  to  coDect 
the  execution,  out  of  any  property  which  belonged  to  him. 

{  1384.  [Am'd,  1894.]  Sale  on  executloB,  e^tct  'when  amdl 
liovr  oondncted. 

A  sale  of  real  or  personal  property,  by  virtue  of  an  executioiiy 
or  pursuant  to  the  directions  contained  in  a  judgment  or  order, 
must  be  made  at  public  auction,  between  the  hour  of  nine  o'clock 
in  the  morning  and  sunset.  The  sheriff  to  whom  an  execution  Is 
issued  shall  at  any  time  before  the  sale  of  the  personal  property 
levied  on  by  him,  on  the  written  request  of  any  person  who  is  a 
creditor  of  the  person  against  whom  the  writ  wns  is8ue<^  under 
which  the  sheriff  levied  upon  the  property,  exhibit  to  auch  cred* 
itor  the  personal  property  so  levied  upon  under  said  writ  and  per- 
mit an  inspection  thereof  by  such  creditor  or  his  agent, 

Ii.    1894,    ch.    789. 

I  1386.  Penalty  for  talclnff  down  or  defaeinir  notlee  «f 
■aio* 

A  person  who,  before  the  time  fixed  for  the  sale,  in  a  notice 
of  the  sale  of  property,  to  be  made  by  virtue  of  an  execution, 
wilfully  takes  down  or  defaces  such  a  notice  put  up  by  the 
sheriff,  or  by  his  authority,  forfeits  fifty  dollars  to  the  judgment 
creditor,  and  the  same  sum  to  the    judgment  debtor;  unless  the 


c.  18. 1. 1  SALE  UNDBB  EXBGUTION.  |f  18»(M)a 

notice  was  defaced  or  taken  down,  with  the  consent  of  the  person 
seeking  to  enforce  the  forfeiture  or  the  execution  waa  pre- 
▼ioasly  satisfied. 

1  1S84I*  V«llditr  of  sale,  trlien   not  affected   by   •heriff'a 
Aefawltt  ete. 

An  omission  by  the  sheriff  to  give  notice,  as  required  by  law, 
or  the  taking  down  or  defacing  of  a  notice,  when  put  up,  does 
not  effect*  the  validity  of  a  sale,  made  by  virtue  of  an  execution, 
to  a  purchaser  in  good  faith,  without  notice  of  the  omission  or 
offence. 

2  B.   S.    869,   I  40. 

i  188T.  Parcltases  on  swoln  sAleSy  hy  oortalm  oMcerm,  pro- 
UMted. 

The  sheriff,  to  whom  an  execution  is  directed,  or  the  under- 
sheriff  or  deputy-sheriff,  holding  an  execution,  and  conducting  a 
sale  of  property  by  virtue  thereof,  shall  not,  directly  or  indirectly, 

Srcbase  any  of  the  property  at  the  sale.    A  purchase  made  by 
D,  or  to  his  use,  is  void. 

M..  9  41. 

I  1888.  "Wliett  exeeutlon  to  bo  enforoed  by  nndev-aboriff. 

Where  the  sheriff,  to  whom  an  execution  is  delivered,  diesi  is 
removed  from  office,  or  becomes  otherwise  disqualified  to  act, 
before  the  execution  is  returned,  Uis  under-sheriff  must  proceed 
upon  the  execution,  as  the  sheriff  might  have  done.  If  there  is 
no  under-sheriff,  the  court,  from  which  the  execution  issued, 
may  designate  a  person  to  proceed  thereupon;  who  may  complete 
the  same,  as  an  under-sheriff  might  have  done.  The  person  so 
uesignated  must  give  such  security  ns  the  court  directs.  He  is 
deemed  on  officer;  and  i.4  subject  to  the  same  obligations  and 
liabilities,  and  has  the  same  power  and  authority,  in  relation  to 
the  object  of  his  appointment,  as  a  sheriff,  and  is  entitled  to  fees 
accordingly.  But  this  section  does  not  apply,  in  a  case  where 
sped  1  provision  is  otherwise  made  by  law  for  the  enforcement 
of  an  execution,  after  the  death,  removal  from  office,  or  other 
disqualification,  of  the  sheriff,  or  undeiHiheriff. 

S  &.  8.  374.  SS  66  and  68  (2  Edm.  888). 

*  Krror  in  «ngrossiiig  for  "  affect.*' 
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TITLB  n. 
Sxecution  against  property. 

Article  1.  Property   exempt   from  lerjr    and  sale. 

2.  Lien  or  an  execution  npon  pei-aonal  property;  leyy  upon  and  Bait 

of  personal  property.    Rights  of  indemnitors  of  sheriC. 
8.  Sale,    redemption,    and   conveyance   of   real    property;    rights  and 

liabilities   of   persons  interested. 
4.  Remedies  for  failure  of  title  to  real  property  sold,  and  to  enfoMs 

oontrlbtition. 

article:  first. 

Property  exempt  from  levy  and  adle. 

Beer.  1889.  Certain  special  exemptions  not  affected  by  this  article. 

1880.  What  personal  property  is  exempt,  when  owned  by  a  householder. 
1891.  Additional    personal    proi>erty    exempt    In    certain    canes;    leyjlng 

execution   against  wages,   etc.,   of  judgment  debtor. 
1882.  Woman  entitled    to  same   exemption   as  a   householdsr. 
1383.  Military    pay.    rewards,    etc.,    exempt   from    execution    and  otiMC 

legal    proceedings. 
1894.  Right  of  action  for  taking,  etc.,  exempt  property. 
1886.  Burying  ground;  when  exempted. 

1886.  How  exempt  burying  ground  designated. 

1887.  Homestead;    when    exempted. 
1898.  How  exempt  homestead  designated. 

1308.  Married  woman's  homestead;  when  exempted. 

1400.  When   exemption    to  contitaue   after  owner's  death. 

1401.  Exemption;  when  not  affected  by  temporary  suspension  of  n.sLdSiioe. 

1402.  If  value  of  homestead  exceeds  $1,000,  lien  attaches  to  surplos. 
1408.  Id.;    how   proceeds  to  be   marshalled  when  property  is  sold. 
1404.  Elxemption  of  real  property;  how  cancelled. 

1404a.  Exemption  of  exhibits  at  exhibitions. 

fi  1389.  Certain  special  exemptions  not  affected  hy  tlsla 
article. 

The  enameration,  in  this  article,  of  the  property  which  is  ex- 
empt from  levy  ami  sale  by  virtue  of  an  execution,  does  not 
repeal  any  special  provision  of  law,  relatinn:  to  such  an  exemp- 
tion, which,  by  its.  terms,  is  applicable  only  to  a  particular  class 
of  i)er8on.«<,  or  corporations,  or  to  a  particular  locality,  or  other- 
wise to  a  special  case. 

Designed  to  guard  against  a  repeal,  by  implication,  of  provisions  like  t^ 
1847,  ch.  1.33.  i  10  (2  R.  S.,  5th  ed.,  030;  3  Edra.  748);  L.  1851,  ch.  122, 
f  19  (2  R.  S.,  5th  «1.,  784;  3  Edra.  782);  L.  1866.  ch.  273,  I  6  (6  Bdm. 
715);   L.   1807,  ch.   510;   and  various  similar  statutes. 

§  1300.  Wbat  personal  property  !■  exempt,  'vrhen  corned 
by  a  householder.* 

The  following  personal  property,  when  owned  by  a  householder, 
is  exempt  from  levy  and  sale  by  virtue  of  an  execution;  ami  each 
movable  article  tlicreof  continues  to  be  so  exempt,  while  the 
family,  or  any  of  them,  are  removing  from  one  residence  to 
another: 

1,  All  spinning  wheels,  weaving  looms,  and  stoves,  put  up,  or 
kept  for  use,  in  a  dwelling  house;  and  one  sewing-machine,  with 
its  appurtenances. 

2.  The  family  bible,  family  pictures,  and  school-books,  used  by 
or  in  the  family:  and  other  books,  not  exceeding  in  value  fifty 
dollars,  kept  and  used  ns  part  «)f  the  family  library. 

•  See    L.    1S78.    ch.    33. 
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3.  A  scat  or  pew,  occupied  by  the  judgment  debtor,  or  the 
family,  in  a  place  of  public  worship. 

4.  Ten  sheep,  with  their  fleeces,  and  the  yarn  or  cloth  manu- 
factured therefrom;  one  cow;  two  swine;  the  necessary  food  for 
those  animals;  all  necessary  meat,  fish,  flour,  groceries  and  vege^ 
tables,  actually  provided  for  family  use;  and  necessary  fuel,  oil, 
and  caudles,  for  the  use  ot  the  family  for  sixty  days. 

5.  All  wearing  apparel,  beds,  bedsteads,  and  bedding,  necessary 
for  the  judgment  debtor  and  the  family;  all  necessarpr  cooking 
utensils;  one  table;  six  chairs;  six  knives;  six  forks;  six  spoons; 
six  plates;  six  tea  cups;  six  saucers;  one  sugar  dish;  one  milk 
pot;^  one  tea  pot;  one  crane  and  its  appendages;  one  pair  of 
andirons;  one  coal  scuttle:  one  shovel;  one  pair  of  tongs;  one 
lamp,  and  one  candlestick. 

6w  The  tools  and  implements  of  a  mechanic,  necessary  to  the 
carrying  on  of  his  trade,  not  exceeding  in  value  twenty -five 
dollars. 

2  R.   &  367,  I  22  (2  Bdm.  880).  u  am'd  by  U  1860,  ch.   152;  with  addl- 

f  1391.  [Am'd,  1870,  1001,  1003,  1005,  1008,  1011.]  Addi- 
tion«1  personal  property  exempt  In  certain  caaeni  levylnar 
execution  aar«ln«t  waares,  etc.,  of  Jttdarntent  debtor. 

In  addition  to  the  exemptions,  allowed  by  the  last  section, 
necessary  household  furniture,  working  tools  and  team,  profes- 
sional Instruments,  furniture  and  library,  not  exceeding  in  value 
two  hundred  and  fifty  dollars,  together  with  the  necessary  food 
for  the  team,  for  ninety  days,  are  exempt  from  levy  and  sale 
by  virtue  of  an  execution,  when  owned  by  a  person,  being  a 
householder,  or  having  a  family  for  which  he  provides,  except 
where  the  execution  is  issued  upon  a  judgment,  recovered  wholly 
upon  one  or  more  demands,  either  for  work  performed  in  the 
family  as  a  domestic  or  for  the  purchase  money,  of  one  or  more 
articles,  exempt  as  prescribed  in  this  or  the  last  section.  Where 
a  judgment  has  been  recovered  and  where  an  execution  Issued 
upon  .said  judgment  has  been  returned  wholly  or  partly  unsatis- 
fied, and  where  any  wages,  debts,  earnings,  salary,  income  from 
trust  funds  or  profits  are  due  and  owing  to  the  judgment  debtor 
or  shall  thereafter  become  due  and  owing  to  him,  to  the  amount 
of  twelve  dollars  or  more  per  week,  the  judgment  creditor  may 
apply  to  the  court  in  which  said  judgment  was  recovered  or 
the  court  having  jurisdiction  of  the  same  without  notice  to  the 
judgment  debtor  and  upon  satisfactory  proof  of  such  facts  by 
affidavits  or  otherwise,  the  court,  if  a  court  not  of  record,  a 
judge  or  justice  thereof,  must  issue  or  if  a  court  of  record,  a 
judge  or  justice,  must  grant  an  order  directing  that  an  execution 
isyue  against  the  wages,  debt,  earnings,  salary,  income  from  trust 
fund:*  or  profits  of  said  judgment  debtor,  and  on  prosontntion  of 
such  execution  by  the  officer  to  whom  delivered  for  collection  to 
the  person  or  persons  from  whom  such  wagos,  debts,  earnings, 
salary.  Income  from  trust  funds  or  profits  are  duo  and  owing, 
or  may  thereafter  become  due  and  owing  to  the  judgment  debtor, 
said  execution  shall  become  a  Hen  and  a  continuing  levy  upon 
the  wages,  earnings,  debts,  salary,  income  from  trust  funds  or 
profits  due  or  to  become  due  to  said  judgment  d(»btor  to  the 
amount  specified  therein  which  shall  not  exceed  ten  per  centum 
thereof,  and  said  levy  shall  be  a  continuing  levy  until  said  exe- 
cution and  the  expenses  thereof  are  fully  satisfied  and  paid  or 
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nntil  modified  as  hereinafter  provided,  but  only  one  execution 
against  the  waj?es,  debts,  earuinps,  salary,  income  from  trust 
funds  or  profits  of  said"  judgment  debtor  shall  be  satisfied  at  one 
time  and  where  more  than  one  execution  has  been  issued  or  shall 
be  issued  pursuant  to  the  provisions  of  this  section  against  the 
same  judgment  debtor,  they  shall  be  satisfied  in  the  order  of 
priority  in  which  such  executions  are  presented  to  the  person  or 
persons  from  whom  such  wages,  debts,  earnings,  salary,  income 
from  trust  funds  or  profits  are  due  and  owing.  It  shall  be  the 
duty  of  any  person  or  coriK)ration,  municipal  or  otherwise,  to 
whom  said  execution  shall  be  presented,  and  who  shall  at  such 
time  be  indebted  to  the  judgment  debtor  named  in  such  execu- 
tion, or  who  shall  become  indebted  to  such  judgment  debtor  in 
the  future,  and  while  said  execution  shall  remain  a  lien  upon 
said  indebtedness  to  pay  over  to  the  officer  presenting  the  same, 
such  amount  of  such  indebtedness  as  such  execution  shall  pre- 
scribe until  said  execution  shall  be  wholly  satisfied  and  such  pay- 
ment shall  be  a  bar  to  any  action  therefor  by  any  such  judg- 
ment debtor.  If  such  person  or  rorporation,  municipal  or  other- 
wise, to  whom  said  execution  shall  be  presented  shall  fail,  or 
»  refuse  to  pay  over  to  said  officer  presenting  said  execution,  the 
percentage  of  said  indebtedness,  he  shall  be  liable  to  an  action 
therefor  by  the  judgment  creditor  named  in  such  execution,  and 
the  amount  so  recovered  by  such  judgment  creditor  shall  be  ap- 
plied towards  the  payment  of  said  execution.  Either  party  may 
apply  at  any  time  to  the  court  from  which  such  execution  shall 
issue,  or  to  any  judge  or  justice  issuing  the  same,  or  to  the  county 
judge  of  the  county,  and  in  any  county  where  there  is  no  counry 
judge,  to  any  justice  of  the  city  court  upon  such  notice  to  the 
other  party  as  such  court,  judge,  or  justice  shall  direct  for  a 
modification  of  said  execution,  and  upon  such  hearing  the  said 
court,  judge  or  justice  may  make  such  modification  of  said  exe- 
cution as  shall  be  deemed  just,  and  such  execution  as  so  modified 
sh{\ll  continue  in  full  force  and  effect  until  fully  paid  and  satis- 
fied, or  until  further  modified  as  herein  provided.  This  section, 
so  far  as  it  relates  to  wages  and  salary,  due  and  owing  or  to 
become  due  and  owing  to  the  judgment  debtor,  shall  not  appiy 
to  judgments  recovered  more  than  ten  years  prior  to  September 
first,  nineteen  hundred  and  eight,  and  any  execution  heretofore 
issued  upon  such  judgments  pursuant  to  an  order  heretofore 
granted  under  this  section  shall,  when  this  act  takes  effect,  cease 
to  be  a  lien  and  continuing  levy  upon  wages  and  salary  there- 
after to  become  due  and  owing  to  the  judgment  debtor. 

L.  18»2,  ch.  157,  S  1,  as  aniM  by  T^.  1S06.  ch.  7R2  (4  Eara.  C2«;  6  Id. 
MO);  also  U  185S.  ch.  107,  §  1  (3  R.  S..  5th  od..  646;  4  Brim.  635).  See 
3  T.  &  C.  r»S)6;  Ia  1001.  oh.  110;  L.  1{H)3.  ch.  461;  I^  1905,  ch.  175;  L, 
1908,    ch.    148;   L*.    1911,   cbs.   489  and  532.   In  effect  Sept.   1.   1911. 

I  1392.  [Am'd,  1877.1  'Woman  entitled  to  Mame  exemp* 
tion  an  a  hoDMeliolder. 

Where  the  judgment  debtor  is  a  woman,  she  is  entitled  to  the 
same  exemptions,  from  levy  and  sale  by  virtue  of  au  execution, 
subject  to  the  same  exceptions,  as  prescribed  in  the  last  two  sec- 
tions, in  the  case  of  a  householder. 

S  ttiim.  lAmM,  1S«5,  18!»7.1  Military  pay,  re^ardn,  etc., 
ex€*nii>t    from    cxeentl«n    and   othvr   leirnl    prooeefllnirN. 

The  pay  and  bounty  of  a  non-commissioned  officer,  musician  or 
private  in  the  military  or  naval  service  of  the  United  States  or 
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the  state  of  New  York;  a  land  warrant,  pension  or  other  reward 
heretiifore  or  hereafter  granted  by  tho  United  States,  or  by  a 
state,  for  military  or  naval  KerTices;  a  sword,  horse,  medal,  em- 
blem or  device  of  any  kind  presented  as  a  testimonial  for  serv- 
ices rendered  in  the  military  or  naval  service  of  the  United 
States  or  a  state;  and  the  uniform,  arms  and  etiuipments  which 
were  used  by  a  person  in  that  service,  are  also  exempt  from  levy 
and  sale,  by  virtue  of  an  execution,  and  from  xeizure  for  non-pay- 
ment of  taxes,  or  in  any  other  legal  proceeding;  except  that  real 
property  purchased  w^ith  the  proceeds  of  a  pension  granted  by  the 
United  States  for  military  or  naval  services,  and  owned  by  the 
pensioner,  or  by  his  wife  or  widow,  is  subject  to  seizure  and  sale 
for  the  collection  of  taxes  or  assessments  lawfully  levied  thereon. 
Lu    1S97.   ch.    348.     In  effect  Sept.    1,   189G.     <Probable  error   for   1S87.) 

i  1394.  Right  of  action  for  taUing,  etc.f  exempt  property. 

A  right  of  action  to  recover  damages,  or  damages  awarded  by 
a  judgment,  for  taking  or  injuring  personal  property,  exempt  by 
law  from  levy  and  sale,  by  virtue  of  an  execution,  are  exempt, 
for  one  year  after  the  collection  thereof,  from  levy  and  sale,  by 
virtue  of  an  execution,  and  from  seizure  in  any  other  legal  pro- 
ceeding. 

i   1385.   Barying   arronnd;   i^vhen    exempted. 

Land,  set  apart  as  a  family  or  private  burying  ground,  and 
heretofore  designated,  as  prescribed  by  law,  in  order  to  exempt 
the  same,  or  hereafter  designated  for  that  purpose,  as  prescribed 
in  the  next  section,  is  exempt  from  sale,  by  virtue  of  an  execu- 
tion, upon  the  following  conditions  only: 

1.  A  portion  of  it  must  have  been  actually  used  for  that  pur- 
pose. 

2.  It  must  not  exceed  in  extent  one-fourth  of  an  acre. 

3.  It  must  not  contain,  at  the  time  of  its  designation,  or  at  any 
time  afterwards,  any  building  or  structure,  except  (ine  or  more 
vanlts,  or  other  places  of  deposit  for  the  dead,  or  mortuary  monu- 
menti^ 

L.  1S47,  eta.  85,   I  1,  and  imrt  of  i  2   (4  Bdm.  629),  am* 4. 

i   1390.   Hoiw  exempt  barylnpr  Krronnd  deiilKuated. 

In  order  to  d<eaignate  land,  to  be  exempted  as  prescribed  in  the 
lasft  section,  a  notice,  containing  a  full  description  of  the  land  to 
Ije  exempted,  and  stating  that  it  has  been  set  apart  for  a  family 
or  private  burying  ground,  must  be  subscribed  by  the  owner; 
acknowledged  or  proved,  and  certified,  in  like  manner  as  a  deed 
to  be  recorded  in  the  county  where  the  laud  is  situated;  and 
recorded  in  the  office  of  the  clerk  or  register  of  that  county,  in 
the  proper  book  for  recording  deeds,  at  least  three  days  before 
the  Bale  of  the  land,  by  virtue  of  the  execution. 

L.   1847,   cb.   85,   tbo  residue  of   S  2,   am'd. 

f  1307.    [Am'd,  1883.]      Homestead;  iThen  exempted, 

A  lot  of  land,  with  one  or  more  buildings  thereon,  not  exceed- 
ing in  value  one  thousand  dollars,  owned,  and  occupied  as  a  resi- 
dence, by  a  householder  having  a  family,  and  heretofore  desig- 
nated a«  an  exempt  homestefld,  as  prescribed  by  law,  or  here- 
after designated  for  that  purpose,  as  jiresoribed  in  the  next 
section,  is  exempt  from  sale,  by  virtue  of  an  execution,  issued 
upon  a    judgment,    recovered    for    a    debt    contracted    after    the 
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thirtieth  day  of  April,  eighteen  hundred  and  fifty;  unless  the 
judgment  was  recovered  wholly  for  a  debt  or  debts,  contracted 
before  the  designation  of  the  property,  (or)  for  the  purchase- 
money  thereof.  But  no  property  heretofore  or  hereafter  desi^r- 
nated  as  an  exempt  homestead,  as  prescribed  by  law,  or  by  the 
next  section,  shall  be  exempt  from  taxation,  or  from  sale  for 
non-payment  of  taxes  or  assessments. 
L.  I860,  ch.  260  (4  Edm.  032),  first  sentence  of  S  1;  L.  1888.  ch.  166. 

ft  1308.  Ho^r  exempt  bomestead  dealgmated. 

In  order  to  designate  property,  to  be  exempted  as  prescribed 
in  the  last  section,  a  conveyance  thereof ,.  stating,  in  substance, 
that  it  is  designed  to  be  held  as  a  homestead,  exempt  from  sale 
by  virtue  of  an  execution,  must  be  recorded,  as  prescribed  by- 
law; or'  a  notice,  containing  a  full  description  of  the  property, 
and  stating  that  it  is  designed  to  be  so  held,  must  be  subscribed 
by  the  owner,  acknowledged  or  proved,  and  certified,  in  like 
manner  as  a  deed  to  be  recorded  in  the  county  where  the  prop- 
erty is  situated;  and  must  be  recorded  in  the  oflftce  of  the  clerk 
of  that  county,  in  a  book  kept  for  that  purpose,  and  styled  the 
"  homestead  exemption  book." 

L.  1850,  ch.  260  (4  Edm.  632),  part  of  §  2. 

I  1890.  Married  -vroman'ii  boniest ead|  Trben  exempted* 

A  lot  of  land,  with  one  or  more  buildings  thereon,  owned  by 
a  married  woman,  and  occupied  by  her  as  a  residence,  may  be 
designated  &s  her  exempt  homestead,  as  prescribed  in  the  last 
section;  and  the  property  so  designated  is  exempt  from  sale,  by 
virtue  of  an  execution,  under  the  same  circumstances,  and  sub- 

i'ect  to  the  same  exceptions,  as  the  homestead  of  a  householder. 
Laving  a  family. 

See  S  1392.  ante. 


§  1400.  IVben  exemption  to  oontlnne  after  o'vmer's  deatlt. 

The  exemption,  prescribed  by  the  last  three  sections,  continaes, 
after  the  death  of  the  person  in  whose  favor  the  property  was 
exempted,  as  follows: 

1.  If  the  decedent  was  a  woman,  it  continues,  for  the  benefit 
of  her  surviving  children,  until  the  majority  of  the  youngest 
surviving  child. 

2.  If  the  decedent  was  a  man,  it  continues,  for  the  benefit  of 
his  widow  and  surviving  children,  until  the  majority  of  the 
youngest  surviving  child,  and  until  the  death  of  the  widow. 

But  the  exemption  ceases  earlier,  if  the  property  ceases  to  be 
occupied,  as  a  residence,  by  a  person  for  whose  benefit  it  may 
so  continue,  except  as  otherwise  prescribed  in  the  next  section. 

L.  1850,  cb.  260  (4  Edm.  032),  second  nt^ntence  of  S  !•  am'd. 

S  1401.  E^xemptiont  -vtben  not  affected  by  temporary  snu- 
pennlon  of  reiildenoe. 

The  right  to  exemption,  of  a  person  entitled  thereto,  as  p>re- 
scribed  in  the  last  four  sections,  is  not  affected  by  a  suspension 
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of  the  occupation  of  the  exempt  property,  as  a  residence,  for  a 
period  not  exceeding  one  year,  which  occurs  in  consequence  of 
iDJary  to,  or  destruction  of,  the  dwelling  house  upon  the  premises. 

{  1402.  If  fralve  of  l&omestead  exceeds  fl,000,  lien  at- 
tmehes  to  amfpliis. 

The  exemption  of  a  homestead,  otherwise  valid  under  the  pro- 
risions  of  this  article,  is  not  Yoid,  because  the  yalue  of  the  prop- 
erty, designated  as  exempt,  exceeds  one  thousand  dollars.  In 
that  case,  the  lien  of  a  judgment  attaches  to  the  surplus,  as  if 
the  property  had  not  been  designated  as  an  exempt  homestead; 
but  the  property  cannot  be  sold  by  virtue  of  an  execution,  issued 
upon  a  judgment,  as  against  which  it  is  exempt.  After  the  re- 
turn of  such  an  execution,  the  owner  of  the  judgment  may  main- 
tain a  judgment  creditor's  action,  to  procure  a  judgment,  direct- 
ing a  sale  of  the  property,  and  enforcing  his  lien  upon  the 
surplus. 

I  1408.  Id.f  bovr  proceeds  to  be  marsballed  vrben  prop- 
^rty  !•  sold. 

Where  the  judgment,  in  a  judgment  creditor*s  action,  brought 
as  prescribed  in  the  last  section,  or  in  any  other  action  affectmg 
the  title  to  an  exempt  homestead,  directs  the  sale  or  tne  property, 
the  court  must  so  marshal  the  proceeds  of  the  sale,  that  the 
right  and  interest  of  each  person  in  the  proceeds,  shall  corre- 
spond, as  nearly  as  may  be,  to  his  right  and  interest  in  the  prop- 
erty sold.  Money,  not  exceeding  one  thousand  dollars,  paid  to  a 
judgment  debtor,  as  representing  his  interest  in  the  proceeds.  Is 
exempt  for  one  year  after  the  payment,  as  the  property  sold  was 
exempt;  unless,  before  the  expiration  of  the  year,  he  causes  real 
pr<^)erty  to  be  designated  as  an  exempt  homestead,  as  prescribtnl 
in  section  1398  of  this  act;  in  which  case,  the  exemption  ceases, 
with  respect  to  so  much  of  the  money,  as  was  not  expended  for 
the  purchase  of  that  property;  and  the  exemption  of  the  property 
so  designated  extends  to  every  debt,  against  which  the  property 
sold  was  exempt.  Where  the  exemption  of  property,  sold  as  pre- 
scribed in  this  section,  has  been  continued  after  the  judgment 
*  debtor's  death,  or  where  he  dies  after  the  sale,  and  before  pay- 
ment to  him  of  his  proportion  of  the  procee<l8  of  the  sale,  the 
court  may  direct  that  portion  of  the  proceeds,  which  represents 
his  interest,  to  be  invested,  for  the  benefit  of  the  person  or  per- 
sonst  entitled  to  the  benefit  of  the  exemption;  or  to  be  otherwise 
disposed  of,  as  justice  requir,es. 


I  1404.  [Am'd,  1894.]  Exemption  of  real  property;  ho-w 
esjieeled. 

The  owner  of  real  property,  exempt  as  prescribed  in  this  article, 
may,  at  any  time,  subscribe  a  notice,  and  personally  m-knowledge 
the  execution  thereof,  before  an  officer  authorized  by  law  to  take 
the  acknowledgment  of  a  deed,  to  the  efi^^ot  that  he  cancels  all 
exemptions  from  levy  or  sale  by  virtue  oi^  an  execution  affecting 
tl^e  property,  or  a  particular  part  thererf,  fully  described  in  the 
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notice.  The  cnncellatioii  tiikes  effect  when  such  a  notice  is  re- 
corded, as  prescribed  in  this  article  for  recording  a  notice  to  effect 
the  exemption  so  canceled.  Any  other  release  or  waiver,  here- 
after executed,  or  an  exemption  of  real  property,  allowed  by  this 
article,  or  of  an  exemption  of  a  homestead,  or  a  private  or  family 
buryiug-groiiud,  allowed  by  the  provisions  of  law  heretofore  m 
force,  is  void;  provided,  however,  that  nothing  herein  contaiued 
shall  be  so  construed  as  to  prevent  the  husband  and  wife  from 
jointly  conveying  or  mortgaging  property  so  exempt. 

L.    1804,  ch.   202. 

f  1404a.  [Added,  IfNH).]  Exemptions  of  exhibits  «t  ex- 
hibition*. 

No  process  of  attachment,  execution,  sequestration,  replevin, 
distress  or  any  kind  of  seizure  shall  be  served  or  levied  upou 
articles,  goods,  wares,  merchandise  or  property  of  any  descrip- 
tion while  the  same  is  en  route  to  or  from,  or  while  on  exhibi- 
tion or  deposited  by  exhibitors  at  any  international  exhibition 
held  under  the  auspices  or  supervision  of  the  United  States, 
within  any  city  or  county  of  the  state,  nor  shall  such  property 
be  subject  to  attachment,  seizure,  levy  or  sale,  for  an^-  cause 
whatever,  in  the  hands  of  the  authorities  of  such  exhibition  or 
otherwise. 

Added  by  L.  1009.  cb.  05.  Derivation  —  L.  1860,  ch.  393,  8  1.  See  not* 
15  of  uotes  of  Board  of  Statutory  Coiisolldatlon  at  end  of  code. 
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143>.  tioltcsB  <tf  ule  lo  be  posted. 
(  140fi<  PerAoaal  property  boand  by   Hscntlon* 

Tbe  goods  and  chattel*  of  a.  judgment  debtor,  not  exempt,  hj 
expreiB  proviBinn  of  law,  from  levy  and  snlo  bj  virtae  of  an 
esecutlon,  and  hia  otber  persODBl  property,  which  is  expresslj 
declared  by  law,  lo  be  subject  to  levy  by  yirtue  of  an  execution, 
we.  when  situated  within  the  juriadiction  of  the  officer,  to  whom 
an  eiecnlian  against  property  Is  delivered,  bound  by  the  execution, 
from  the  time  of  the  delivery  thereof  to  the  proper  officer,  to  be 
»iecnted:  bat  not  before. 

1  B.  B.  sea,  I  13  (2  -^m.  97S).  im-d. 

I  140W.  Order  ttt  preference  amonK  exeenflona. 

Where  two  or  more  executions  against  property  are  issued, 
ODt  of  the  same  or  different  courts  of  record,  against  the  same 
JDdgment  debtor,  the  one  flrst  delivered,  to  an  officer,  to  be  exe- 
cuted, baa  preference,  notwithstandine  that  a  lery  is  first  made, 
by  virtue  of  an  execution  subaequpiitly  delivered:  but  i(  a  leyy 
ivos  uidiaJft  of  personal  property  hoa  been  made,  by  virtue  of  the 
Jnnior  execution,  before  an  actual  levy,  by  virtue  of  the  senior 
ezecation,  the  same  property  sbaU  not  be  levied  apon  or  sold,  by 
virtue  of  the  letter.* 


I  I4«7.  Id.  I  trittn  attachmenta  also  are  laaned. 

Where  there  are  one  or  more  esecutions.  and  one  or  more  war- 
rants of  attachment,  against  the  property  of  the  same  person, 
the  Tttle  prvKrib^d  <a  t^e  lait  vrction  prevails,  in  determining  the 
prcferencea  of  the  eiecutioue  or  wurranta  of  attachment:  the  de- 

*  Hroi  la  enfrasAllif  tor  "  lelter." 
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I 

fendant  in  the  warrants  of  attachment  being,  for  that  porpoae, 
regarded  as  a  judgment  debtor. 

2  B.  8.  866,  I  16,  am'd. 

I  1408.  Id.  I  frhen  iasned  f^om  eourt  wft  of  reeord* 

Bat  an  execution,  issued  out  of  a  court  not  of  record,  or  a 
warrant  of  attachment,  granted  in  an  action  emending  in  a  court 
aot  of  record,  if  actually  levied,  has  preference  oyer  another  execu- 
tion, issued  out  of  any  court,  of  record  or  not  of  record,  which  had 
not  been  previously  levied. 

Id..  S  16,  am'd. 

f  1409.  Title  of  bona  flde  puroliasem  before  lewT$  mo€ 
affooted. 

The  title  to  personal  property,  acquired  before  the  actual  levy 
of  an  execution,  by  a  purchaser  in  good  faith,  and  without  notice 
that  the  execution  has  been  issued,  is  not  affected  by  an  execu- 
tion delivered,  before  the  purchase  was  made,  to  an  officer,  to  be 
executed. 

Id.,  f  17. 

1  1410.  [Am'dy  1877.]  Bxecutlon  may  be  leTled  upon  o«r- 
rent  money. 

The  officer,  to  whom  an  execution  against  property  is  delivered, 
must  levy  upon  current  money  of  the  United  States,  belonging  to 
the  judgment  debtor;  and  must  pay  it  over,  as  so  much  money 
collected,  without  exposing  it  for  sale;  except  that  where  it  con- 
sists of  gold  coin,  he  must  sell  it,  like  other  personal  property; 
unless  he  is  otherwise  directed,  by  an  order  of  a  judge,  or  by  the 
judgment  in  the  particular  cause. 

Substituted  for  2  R.   S.  866,   |   18. 

f  1411.  [Am'd,  1877.]  Levy  npon  certain  evidences  of 
debt. 

The  officer,  to  whom  an  execution  against  property  is  delivered, 
must  levy  upon  and  sell,  a  bill,  or  other  evidence  of  debt,  belong- 
ing to  the  judgment  debtor,  which  was  issued  by  a  moneyed  corpo- 
ration to  circulate  as  money,  or  a  bond,  or  other  instrument  for 
the  payment  of  money,  belonging  to  the  judgment  debtor,  which 
was  executed  and  issued,  by  a  government,  state,  connty,  public 
officer,  or  municipal  or  other  corporation,  and  is  in  terms  nego- 
tiable, or  payable  to  the  bearer  or  holder. 

2  R.  S.  860,  S  19.  am'd- 


I  1412.  Interent  of  bailor  in  aroods  pledged  nuiy  be  sold. 

The  interest  of  the  judgment  debtor  in  personal  property,  sub- 
ject to  levy,  lawfully  pledged,  for  the  payment  of  money,  or  the 
performance  of  a  contract  or  agreement,  may  be  sold,  in  the 
Viands  of  the  pledgee,  by  virtue  of  an  execution  againrt  property. 
"The  purchaser  at  the  sale  acquires  all  the  right  and  interest  of 
^he  judgment  debtor,  and  is  entitled  to  the  possession  of  the  prop- 
erty, on  complying  with  the  terms  and  conditions  apon  which  the 
judgment  debtor  could  obtain  possession  thereof.  This  sectioD 
4oe8  not  apply  to  property,  of  which  the  judgment  debtw  i»  anoon- 
iitionally  entitled  to«the  possession. 

Id.,  I  20.  am'd.  
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i  1418.  IVftcn  partAcrs  may  apply  for  releoae  of  property 
levied   vpoiu 

Where  an  officer  has  seized  personal  property  of  a  partnership, 
before  or  after  its  dissolution,  upon  a  levy  upon  the  interest 
therein  of  a  partner,  made  by  rirtue  of  an  execution  a^^ainst  his 
indiridual  property,  the  other  partners,  or  former  partners,  har- 
ing  an  interest  iu  the  property,  or  any  of  them,  may,  at  any  time 
before  the  sale,  apply  to  a  judge  of  the  court,  or  to  the  county 
judge  0£  the  county,  where  the  seizure  was  made,  upon  an  afli- 
darit,  showing  the  facts,  for  an  order,  directing  the  officer  to 
release  the  property,  aud  to  deliver  it  to  the  applicant. 

I  1414.  Vadertaklntf  to  be  arlTen. 

Upon  anch  an  application,  the  applicant  mast  give  an  under- 
taking, with  at  least  two  sureties,  approved  by  the  judge,  to  the 
effect,  that  he  will  account  to  the  purchaser,  upon  the  sale  to  be 
made  by  virtue  of  the  execution,  of  the  interest  of  the  judgment 
debtor  in  the  property  seized,  in  like  manner  as  he  would  be 
bound  to  account  to  an  assignee  of  such  an  interest;  and  that 
he  will  pay  to  the  purchaser  the  balance,  which  may  be  found 
due  upon  the  accounting,  not  exceeding  a  sum,  specified  in  the 
undertaking,  which  must  be  not  less  than  the  value  of  the  interest 
of  the  judgment  debtor,  in  the  property  seized  by  the  sherifl^  as 
fixed  by  the  judge.  The  provisions  of  sections  605  and  696  of 
tMs  act  apply  to  the  proceedings,  taken  as  prescribed  in  this  and 
the  last  section. 

See  f  694,  mnte. 

I  1415.  Provlsloa,  wliere  a  warraat  of  attaeliineat  Kas 
also  1»een  levied^  etc. 

Where  a  warrant  of  attachment  has  been  levied  upon  the  inter- 
est of  a  defendant,  as  a  partner,  in  personal  property  of  a  partner- 
ship, and  the  attachment  has  been  dischaiged  as  to  that  mterest, 
as  prescribed  in  sections  693  and  694  of  this  act,  a  levy,  by  virtue* 
of  an  execution  against  his  individnal  property,  cannot  be  made 
upon  his  interest  on  the  same  property,  unless  the  warrant  of 
attachment  has  been  vacated  or  annulled.       i 

f  141&  "Wlten  tlie  aadertaMiav  enarea  to  other  Jadinmeat 
ereOItonu 

Where  personal  property  of  a  partnership  has  been  released, 
upon  giving  an  undertaking,  as  prescribed  m  the  last  three  sec- 
tions, if  the  execution,  by  virtue  of  which  the  levy  was  made,  is 
set  aside,  or  is  satisfied  without  a  sale  of  the  interest  levied  upon, 
the  undertaking  enures  to  the  benefit  of  each  judgment  creditor  of 
the  same  judgment  debtor,  then  having  an  execution  in  the  hands 
of  the  same  officer,  or  of  another  officer,  having  authority  to  levy 
upon  that  interest,  as  if  it  had  been  given  to  obtain  a  release  from 
a  seizure,  made  by  virtue  of  such  an  execution. 

f  1417.  How  partaer's  laterest  flold^  rlm^tu,  ete.,  of  par- 


Where  personal  property  of  a  partnership  has  been  so  released, 
the  interest  of  the  judgment  debtor  therem  may  be  sold  by  the 
officer;  and  the  purchaser,  upon  the  sale,  acquires  all  that  interest, 
as  if  he  was  an  assignee  thereof.  If  the  purchase-money  exceed! 
the  amount  of  all  the  executions  and  warrants  of  attachment, 
jgainst  the  property  of  the  same  judgment  debtor,  of  which  jthe 
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oflBcer  has  notice,  and  of  the  lawful  fees  and  charges  thereon,  the 
officer  must  pay  the  surplus  into  court,  foi;  the  benefit  of  the  judg- 
ment debtor,  or  other  person  entitled  thereto. 


S  1418.  [Am'd,  1904.]    Claim  of  property  by  m,  third 
■on,  boiv  tried. 

If  personal  property,  levied  upon  ns  the  property  of  the  jodg- 

ment  debtor,  is  claimed  by  or  in  behalf  of  another  person,  aa  his 

property,  an  affidavit  may  be  made  and  delivered  to  the  sheriff, 

in  behalf  of  such  person,  at  any  time  while  such  property  or  the 

proceeds  thereof  are  in  the  sheriff's  possession,  stating  that  he 

makes  such  a  claim;  specifying  in  whole  or  in  part  the  property 

to  which  it  relates,   and  in  all  cases  stffting  the  value  of   the 

property  claimed  and  the  damages,  if  any,  over  and  above  such 

value,  which  the  claimant  will  suffer  In  case  such  levy  is   not 

released.    In  that  case,  the  officer  may,  in  his  discretion,  empanel 

a  jury  to  try  the  validity  of  the  claim. 

See  i  657,  ante;  also  §$  108-110,  ante;  U  1904,  cb.  Ml.    In  effect  Sept.  1, 
1004. 

I  1419.  [ilin>d»  1895»  1904.]    Proceedlii«s»  If  elalviaat  ■nc- 
eeeds. 

If  by  their  inquisition  the  jurors  find  that  the  property  belongs 
to  the  claimant,  they  must  also  determine  its  value  and  the 
damages  above  such  value  as  specified  in  the  last  section.  There* 
upon  the  officer  may  relinquish  the  levy,  unless  the  judgment 
creditor  gives  him  an  undertaking  with  at  least  two  sufficient 
sureties,  to  the  effect  that  the  sureties  will  indemnify  him  to  an 
amount  thoroin  specified,  not  less  than  twice  the  value  of  the 
property  and  damages  as  determined  by  the  jury,  and  two  hun- 
dred and  fifty  dollars  in  addition  thereto,  against  all  damages, 
costs  and  expenses,  in  an  action  to  be  brought  against  him  by 
any  person,  by  the  claimant,  his  assignee,  or  other  representative, 
by  reason  of  the  levy  upon,  detention  or  sale  of  any  of  the  prop- 
erty, by  virtue  of  the  execution.  If  the  undertaking  is  given, 
the  officer  must  detain  the  property  as  belonging  to  the  judgment 
debtor.  Where  an  undertaking  is  given  to  indemnify  an  officer, 
he  must,  within  two  days  after  the  giving  of  the  said  undertak- 
ing, cause  the  same  to  be  filed  in  the  office  of  the  clerk  of  the 
court  out  of  which  the  execution  was  issued,  and  serve  upon  the 
claimant,  his  assignee  or  other  representative,  and  the  judgment 
creditor,  or  the  attorney  whose  name  is  subscribed  to  the  execu- 
tion, a  copy  of  the  said  undertaking,  with  a  notice  of  the  justifi- 
cation of  the  sureties  thereon.  The  justification  must  take  place 
before  a  judge  of  the  court  out  of  which  the  execution  was  is- 
sued, at  a  time  to  be  specified  in  the  notice,  which  must  not  be 
less  than  two  nor  more  than  five  days  after  service  of  said  no- 
tice. For  the  purpose  of  justification,  each  of  the  sureties  upon 
the  undertaking  must  attend  before  the  judge,  at  the  time  and 
place  mentioned  in  the  notice,  and  be  examined  on  oath,  on  the 
part  of  the  claimant,  his  assignee  or  other  representative,  touch- 
ing his  sufficiency  in  such  manner  as  the  judge  in  his  discretion 
thinks  proper.  The  examination  may  be  adjourned  from  day  to 
day.  until  it  is  completed,  but  such  adjournment  must  always  be 
to  tho  next  judicial  day.  If  required  by  the  claimant,  his  as- 
signee or  other  representative,  the  examination  must  be  reduced 
to  writing  and  subscri))ed  bv  the  sureties.     If  the  judge  finds 
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the  sureties  sufficient,  he  must  annex  the  examination  to  the 
undertaking,  endorse  his  allowance  thereon,  and  cause  the  said 
undertaking,  together  with  the  examination  of  the  surejties,  to 
be  filed  with  the  clerk  of  the  court.  Thereupon  the  sheriff  is  re- 
leased and  discharged  from  all  lial)ility  by  reason  of  the  levy 
upon,  detention,  and  sale  of  the  property  seized.  When  any  such 
undertaking  shall  have  been  approved  and  filed,  as  hereinbefore 
provided,  the  clerk  of  the  court  shall  immediately  upon  the  same 
being  filed,  index  the  same  in  the  index  book  in  his  office,  under 
which  executions  are  indexed,  under  the  title  of  the  suit  in  which 
the  execution  is  issued. 
Lu  1805,  cb.  663.    See  {  658,  ante;  L.  1904,  cb.  541.    In  effect  Sept.  1,  1904. 

f  14SO.  iBaniattlon  not  to  prejadlce  elalmant's  rlgrht. 

If  the  property  is  found  to  belong  to  the  defendant,  the  finding 
does  not  prejudice  the  right  of  the  claimant,  to  bring  an  action 
to  recover  the  property  bo  levied  upon,  or  damaj^  by  re«flO|i 
of  the  levy,  detention,  or  sale. 
See  H  108  and  109,  and  067-650,  ante. 

I  1421.  [Am'd,  1887,  1900.1    In  action  aflralnst  oAcer,  in- 
demnitors niay  be  ■nbstitnted  a«  defendants. 

Where  an  action  to  recover  a  chattel  or  chattels,  hereafter 
levied  upon  by  virtue  of  an  execution,  or  several  executions,  or 
a  warrant  of  attachment,  or  several  warrants  of  attachment, 
or  to  recover  damages  by  reason  of  a  levy  or  levies  upon  de- 
tention, sale  or  sales  of  personal  property,  hereafter  made,  by 
virtue  of  an  execution  or  several  executions,  or  a  warrant  of 
attachment,  or  several  warrants  of  attachment,  is  brought 
against  an  officer,  or  against  a  person  who  acted  by  his  com- 
mand or  in  his  aid,  if  a  bond  or  bonds  or  written  undertaking 
or  undertakings  indemnifying  the  officer  against  the  levy  or 
levies,  or  other  act  or  acts,  has  been  given  in  behalf  of  the 
judgment  creditor  or  the  several  judgment  creditors,  or  the 
plaintiff  in  the  warrant  or  the  plaintiffs  in  the  several  warrants, 
either  before  or  after  the  commencement  of  the  action,  the 
persons  or  person  or  the  several  persons  who  gave  it  to  them, 
or  the  survivors,  if  one  or  more  are  dead,  may  apply  to  the 
court  for  an  order  to  substitute  the  applicant  or  several  ap- 
plicants as  defendants  in  the  action,  in  place  of  the  officer  or  of 
the  person  so  acting  by  his  command  or  in  his  aid;  and  the 
court  may  upon  application  of  the  officer,  or  in  case  of  his  death, 
upon  the  application  of  his  legal  representatives,  grant  an  order 
substituting  the  indemnitors  as  defendants «in  the  action,  in  place 
of  the  officer  or  of  the  person  so  acting  by  his  command  or  in 
his  aid. 
L.  1887,  cb.  462;  L.  1900,  cb.  115.    In  effect  S«pt.  1,  1900. 

f  1492.  [Ana'd,  1887.]     Notice    of   application    and    proofs 
thereupon. 

Where  the  application  is  made  by  the  officer,  notice  of  the 
application  must  be  given  to  the  indemnitors  or  their  attorney, 
find  also  to  the  attorney  for  the  plaintiff.  If  the  pleadings  do 
not  sufficiently  show  that  the  case  is  one  where  the  order  may 
be  granted,  the  facts  with  respect  thereto  must  be  shown  by 
affidavit  or  other  competent  proof.     Where  the  application   ia 
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made  by  the  indemnitors,  or  one  of  them,  the  motion  papers 
must  contain  a  written  consent  to  be  made  defendant  in  the 
action  executed  by  each  person  who  executed  the  instrument  or 
instruments  of  indemnity,  unless  ptoof  by  affidavit  is  furnished 
that  those  who  do  not  consent  are  dead.  Each  consent  must  be 
acknowledged  or  proved  and  certified  in  like  manner  as  a  deed 
to  be  recorded  in  the  county,  and  notice  of  the  application  mast 
be  given  to  the  attorney  of  each  party  to  the  action,  and  if  the 
defendant  has  not  appeared,  notice  must  be  given  to  him  per- 
sonally. 

L.  1887,  ch.  462. 

S  1423.  [Am'd,  188T.]    Terms  may  be  imposed* 

Upon  granting  the  order  the  court  may,  in  Its  discretion,  re- 
quire the  indemnitors  to  furnish  additional  security  to  the  plain- 
tiff and  to  pay  the  reasonable  expenses  of  the  defendant,  neces- 
sarily incurred  before  the  order  is  granted,  or  it  may  impose  such 
other  terms  for  the  security  of  either  of  the  original  parties  aa 
justice  requires. 
L.  1887,  cb.  452. 

I  1424.  [Am'd,  1887.]    When  indemnity  related  to  part  of 
property. 

If  the  indemnity  given  related  to  a  part  only  of  the  property, 
the  court  may,  in  a  proper  case,  direct  that  the  action  be  divided 
into  two  actions,  that  the  indemnitors  be  substituted  as  defend- 
ants in  one  without  affecting  the  other,  and  that  the  controversy 
in  each  action  be  limited  to  that  part  of  the  property  in  respect 
to  which  it  is  to  be  continued.  Where  such  an  order  is  made  a 
similar  application  may  be  subsequently  made  in  tiie  action 
which  proceeds  against  the  original  defendant. 

L.  1887,  ch.  452. 

II  142S.  f  Ani*d,  1887.]  Application  ivhen  oAcer  is  Joined 
with  Indemnitors. 

If  the  officer,  or  person  acting  by  his  command,  or  in  his  aid, 
is  joined  as  a  defendant,  with  all  the  indemnitors,  he  may  apply 
for  an  order  to  strike  out  his  name  as  a  defendant.  If  he  is 
joined  as  a  defendant  with  one  or  more,  but  not  all  of  them, 
he  may  apply  for  an  order  substituting  those  who  are  not  joined 
with  him  as  defendants  in  his  place.  In  either  case,  the  appli- 
cation is  made  in  the  same  manner,  and  is  subject  to  the  same 
provisions,  as  if  made,  as  prescribed  in  section  1421  of  this  act 

L.  1887,  ch.  452.  ,  ' 

§  142G.  Effect  of  the  order. 

An  order,  made  as  prescribed  in  the  last  five  sections,  does 
not  affect  the  merits  of  the  cause  of  action,  or  of  the  defense, 
except  so  far  as  it  limits  the  controversy  to  particular  property. 
But  if  t\u:  substitntcd  or  remaining  defendants  recover  judgment, 
Ihey  are  entitled  to  single  costs  only.  If  the  action  is  discon- 
tinued, or  the  complaint  dismissed,  a  now  action  may  be  brought, 
as  if  the  former  action  had  not  been  brought 
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I  142T.  [Am'd,  1887.1  Olllcer  to  vrhom  indemnity  is  siven, 
required  to  vive  notice  of  action* 

Where  an  action  is  brought  in  a  case  where  one  or  more 
persons  are  entitled  to  make  an  application  for  an  order  of  sub- 
stitution, or  where  one  or  more  persons  are  liable  to  be  substituted 
as  defendants,  as  prescribed  in  section  one  thousand  four  hun- 
dred and  twenty-one  of  this  act,  the  officer  to  whom  the  instru- 
ment or  instruments  of  indemnity  was  given  cannot  maintain 
an  action  thereupon  against  a  person  entitled  to  make,  but  who 
has  not  made,  such  an  application,  or  who  is  liable  to  be  but 
has  not  been  substituted  as  a  defendant,  unless  notice  of  the 
commencement  of  the  action  against  the  officer,  or  the  person 
acting  by  his  command  or  in  his  aid,  is  given  before  the  trial 
thereof,  or  at  least  ten  days  before  judgment  by  default  is  taken 
therein  either  to  attorney  or  several  attorneys  whose  name  is 
or  several  names  are  subscribed  to  the  execution  or  several  execu- 
tions or  warrants  of  attachment  or  several  warrants  of  attach- 
ment, or  personally  to  the  judgment  creditor  or  creditors,  or  the 
plaintiff  or  several  plaintiffs  in  the  action  in  which  the  warrant 
of  attachment  was  or  several  warrants  of  attachment  were  is- 
sued, or  to  one  of  the  persons  who  executed  the  instrument  or 
instruments  of  indemnity* 

L.  1887.  eh,  462. 


f  1428.  Sale  of  personal  property  |  ho'vr  nuide* 

Personal  property  must  be  offered  for  sale,  in  such  lots  and 
parcels,  as  are  calculated  to  bring  the  highest  price.  Except 
where  the  officer  is  expressly  authorized,  by  this  article,  to  sell 
property  not  in  his  possession,  personal  property  shall  not  be 
offered  for  sale,  unless  it  is  present,  and  within  the  view  of  those 
attending  the  sale, 
2  R.  S.  867,  I  23  (2  Bdm.  881),  am'd. 

S  1429.   {Ank*df  180T.]    Notices  of  sale  to  be  posted. 

At  least  six  days'  previous  notice  of  the  time  and  place  of  a 
sale  of  personal  property,  by  virtue  of  an  execution,  must  be 
given,  by  posting  conspicuously  written  or  printed  notices  thereof, 
in  at  least  three  public  places  of  the  town  or  city,  wlicre  tlio  salo 
is  made.  Where  perishable  property  has  been  levied  upon  by 
virtue  of  an  execution  the  court  may,  upon  the  api)lication  of  tlie 
officer  making  the  levy,  by  order,  direct  the  sale  thereof  nt  snch 
a  time  and  upon  such  a  notice  as  it  deems  proper;  aud,  thcreuixni, 
the  property  must  be  sold  accordingly. 

Id.,   S  21.   am'd;  L.  1907.  ch.  244.     In  effect  Sept.  1,  1907.    See  3  T    ft  C.   210. 
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ARTICLE  THIRD, 

Sale,  redemption,  and  conveyance  of  real  property ;  rights  and 

bilities  of  persons  interested. 

8«e.  1480.  To  what  leasehold  property  this  article  applies. 

liSl.  Real  property  held  in  trust,  when  liable  to  execution. 

1482.  Equity  of  redemption ;  when  not  to  be  sold. 

1433.  Direction  to  be   indorsed  on  execution. 

1484.  Notice   of   sale   of    real    property;    how   given. 

1435.  Property,   bow  descrtbed  therein.    Part  may  be  aold. 

1436.  Penalty  for  irregularity  in  sale. 

1437.  Manner  of  conducting  sale. 

1438.  Sheriff  to  make  duplicate  certlflcates  of  sale. 
1489.  Certificate  to  be  recoi-ded,  etc. 

1440.  Title   to  real   property   not  diyeated   before  deed. 

1441.  Klghts  of   holder  of  the  property  during  intermediate  peztoi. 

1442.  Order  to   prevent   waste;   when   and   how  applied  for. 

1443.  Proceedings  to  punish  violation  of  tbe  order. 

1444.  Mode  and  extent  of   punishment. 

1446.  How   warrant,    etc.,   superi$eded. 
1440.  When  and  how  real  property  sold  may  be  redeemed. 

1447.  By  whom  such  redemption  may  be  made. 

1448.  Such    redemption    avoids   tbe   sale. 

1449.  When    creditor   may    redeem. 

1450.  What  sum  to  be  paid,   etc.,   when  eredHor  redeems. 

1451.  Redemption  by  another  creditor  from  a  redeeming  credltsr. 

1452.  Id.;    when  second   redeeming  creditor  has  the  prior  lien. 

1453.  Subsequent  redemptions  by  other  creditors. 

1454.  When  creditor  may  redeem  after  fifteen  months. 
14^.  When   redemption   must  be  made  at  sherlfTs  olflee. 
1450.  Origin.ll  purchaser  may  redeem,  when  also  a  creditor. 

1457.  Creditor  may  redei^m  again  under  another  Judgment    or 

1458.  Redemption   by   person    entitled    to   redeem   part. 

1459.  Redemption    by   owners   of   undivided   shares. 

1460.  ](].;  by  creditors  having  Hens  on  undivided  Shares. 

1461.  Right   to  redeem   uot   affected  by   agreement. 
l402.  To  whom  money  paid  upon  redemption. 

1463.  Certificate  of  satisfaction  required  to  effect  redemption  by  oredltsr. 

1464.  What  evidence  a  redeeming  Judgment  creditor  most  forolalu 

1465.  Id.;    as   to   mortgage   creditor. 

1466.  Id.;    ns   to    executor  or  administrator. 

1467.  Otflcers  to  Iceep  papers  open  to  inspection;  when  to  file  them. 

1468.  Whpn   redemption    takea   effect. 

1469.  Certificate   to   be    glv^n,   when    redemption   made. 

1470.  Certificate    may    be   acknowledged    and    recorded. 

1471.  When   and   by   whom   conveyance   to   bo  executed. 

1472.  To    whom    conveyance    to    be    executed. 

1473.  When  conveyance  made  to  executor  or  admlnistrstor;  effeet  thttreof. 

1474.  Assignment    must    be    acknowledged    and   filed. 

1475.  Under-sheriff  or  successor  to  act,  if  sheriff  dies. 

1476.  Money  may  be  paid,   etc.,  to  under-sheriff,   or  depnty-sherlff,   who 

sold    property. 

1477.  Application  of  this  article  to  sale  by  coroner,  or  person  opodally 

appointed,  etc. 

1478.  Id.;  where  coroner  or  person  appointed  dies,  etc. 

§  1480.  To  what  Icaoeliold  property  tbin  article  appll«a. 

The  expression,  **  real  property  ",  as  used  in  this  and  the  suc- 
ceeding article,  includes  leasehold  property,  where  the  lessee  or  bin 
HRsignee  la  poRsossrd,  at  the  time  of  the  sale,  of  at  least  five  years 
unexpired  term  of  the  lease,  and  also  of  the  building  or  buildings. 
If  any,  erected  thereupon. 

L.  18.37.  ch.  462,  §  1;  verbal  amendments. 

8  14^1.  Real  property  held  tn  trust,  -vrlien  ltaM«  to 
execatlon. 

Real  property,  held  by  one  person,  in  trust  or  for  the  use  of 
another,  is  liable  to  levy  and  sale  by  virtue  of  an  execution,  issued 


CL  1S«  t.  2,  a.  8  .  REAL  PROPERTY.  §§  14aM« 

upon  a  jndirnieiit  recovered  against  the  person,  to  whose  use  it  is 
BO  held,  in  a  case  where  it  is  prescribed  by  law,  that,  by  reason 
of  the  invalidity  of  the  trust,  an  estate  vests  in  the  beneficiair; 
bnt  special  provision  is  not  otherwise  made  by  law,  for  the  mode 
of  subjecting  it  to  his  debts. 
Soteatiited  for  2  B.  8.  868.  9  26  (2  Edm.  S81). 

f  14flS»  Bavity  9f  redemption  I  ^p^ben  not  to  bo  sold. 

The  judgment  debtor's  equity  of  redemption,  in  real  property 
mortgaged,  shall  not  be  sold  by  virtue  of  an  execution,  issued 
vpon  a  judgment  recovered  for  the  mortgage  debt,  or  any  part. 
thereof. 

u.,  f  n. 

I  1488.  Bisection  to  be  Indorsed  on  execution. 

Where  an  execution  against  property,  is  issued  upon  a  judg- 
ment, specified  in  the  last  section,  to  the  county  where  the 
mortgaged  jproperty  is  situated,  the  attorney,  or  6ther  person  who 
Bubecribes  it,  must  indorse  thereupon  a  direction  to  the  sheriff,  not 
to  levy  it  upon  the  mortgaged  property,  or  any  part  thereof. 
The  direction  must  briefly  describe  tne  mortgaged  property,  and 
refer  to  the  book  and  page,  where  the  mortgage  is  recorded.  If 
the  execution  is  not  collected  out  of  the  other  property  of  the 
judgment  debtor,  the  sheriff  must  return  it  wholly  or  partly  nn- 
satisfied,  as  the  case  requires. 

Id.,  H  82  and  3S. 

f  1434.   [Am'd,  1896.]    Kotlee  of  sale  of  real  property  b«^w 


The  sheriff  who  sells  real  property,  by  virtue  of  an  execution, 
most  previously  give  public  notice  of  the  time  and  place  of  the 
sole,  aa  foUows: 

1.  A  written  or  printed  notice  thereof  must  be  conspicuously 
fastened  up,  at  least  forty-two  days  before  the  rale,  in  three 
public  places,  in  the  town  or  city  where  the  sale  is  to  take  place, 
and  also  in  three  public  places,  in  the  town  or  city  where  the 
Vtoperty  is  situated,  if  the  sale  is  to  take  place  in  another  town  or 

2,  A  copy  of  the  notice  must  be  published,  at  least  once  in  each 

of  the  six  weeks,  immediately  precediug  tlie  sale,  in  a  newspaper 

published  in  the  county,  or  published  in  an  incorporated  village, 

a  part  of  which  is  within  the  county;  if  there  is  a  newspaper 

pablished  in  such  county  or  village;  or,  if  there  is  none.  In  the 

newspaper  printed  at  Albany,  in  which  legal  notices  are  required 

to  be  published. 
Id.,  f  84,  ain*d;  L.  1896.  ch.  507.    In  effect  May  12.  1886. 

I  1436*  Property*  how   described   therein.    Part  may  tie 

In  each  notice,  specified  in  the  last  section,  the  real  property  to 
be  sold  must  be  described  with  common  certainty,  by  setting 
forth  the  name  of  the  township  or  tract,  and  the  number  of  the 
lot,  if  there  is  any,  or  by  some  other  appropriate  description.  The 
78lidity  of  a  sale  is  not  affected  by  the  fact,  that  the  property  sold 
is  iMirt  only  of  the  property  advertised  to  be  sold. 

Id.,  S  35,  am'd. 


f  14d«»  PeaaltT  for  frrewlartty  in  sale. 

A  sheriff  who  sells  real  property,  by  virtue  of  an  execution, 
wtthont  having  given  notice  thereof,  as  prescribed  m  th<>  last  two 
sections,  or  otherwise  than  as  prescribed  in  this  chapter,  forfeits 

j2  848 


g§  1437-40  REAL  PROPERTY.  c.  iS,  t.  2,  a.  4 

one  thousaud  dollars  to  the  party  injured,  in  addition  to  the  dam- 
a^^es  which  the  latter  sustains  thereby. 

2  B.  8.  368,  »  37. 

I  1437.   Manner  of  conduct tnv  sale. 

Where  real  property,  offered  for  sale  by  virtue  of  an  execntioiu 
consists  of  two  or  more  known  lots,  tracts,  or  parcels,  each  lot, 
tract,  or  parcel  must  be  separately  exposed  for  sale.  If  a  person 
who  is  the  owner  of.  or  is  entitled  by  law  to  redeem,  a  distinct 
parcel  of  the  property,  of  any  other  deacriptionj  requires  that 
parcel  to  bo  exposed  for  sale  separately,  the  sheriff  must  eacpoae 
it  accordingly.  No  more  real  property  shall  be  exposed  for  sale, 
than  it  appears  to  be  necessary  to  sell,  in  order  to  satisfy  tbe 
execution.  ' 

Id..  I  88,  am*d.    See  4  T.  &  0.  681. 


f  1438.  Sheriff  to  make  dnpllcnte  certificates  of 

The  sheriff,  who  sells  real  property,  by  rirtne  of  an  execU' 
tlon,  must  make  out,  subscribe,  and  acknowledge  before  an  officer 
authorized  to  take  the  acknowledgment  of  a  deed,  duplicate  cer- 
tificates of  the  sale,  containing: 

1.  The  name  of  each  purchaser,  and  the  time  when  the  sale 
was  made. 

2.  A  particular  description  of  the  property  sold. 

3.  The  price  bid  for  each  distinct  parcel  separately  sold. 

4.  The  whole  consideration  money  paid. 
Id.,  §  42,  am'd. 

I  1430.  Certillcate  to  be  recorded^  etc* 

The  sheriff  must,  within  ten  days  after  the  sale,  file  one  of  the 
duplicate  certificates  in  the  office  of  the  clerk  of  the  county,  and 
deuTer  another  to  the  purchaser.  If  there  are  two  or  more 
purchasers,  a  certificate  must  be  delivered  to  each.  The  clerk 
must  immediately  record  the  certificate  in  a  book,  kept  by  hixn 
for  that  purpose,  and  must  index  the  record,  to  the  name  of  the 
judgment  debtor.  His  fees  for  so  doing  must  be  paid  by  the 
sheriff,  as  part  of  the  expenses  of  the  sale. 

Id.,  8  43;  and  L.   1867,   cb.  60.  }  1  (4  Edm.  634),  consolidated. 

I  1440.  [Am'd,  1881.]  Title  to  real  property  not  dlveated. 
before  deed. 

The  right  and  title  of  the  judgment  debtor^  or  of  a  person  hold* 
ing  under  him,  or  deriving  title  through  him,  to  real  property, 
sold  by  virtue  of  an  execution,  is  not  divested  by  the  sale,  nntil 
the  expiration  of  the  period,  within  which  it  can  be  redeemed,  as 
prescribed  in  this  article,  and  the  execution  of  the  sheriff's  deed. 
But  if  the  property  is  not  redeemed,  and  a  deed  is  executed 
in  pursuance  of  the  sale,  the  grantee  in  the  deed  is  deemed  to 
have  been  vestod  with  the  legal  estate,  from  the  time  of  the  sale. 
And  if  the  title  of  such  grantee  or  his  assigns  is  adjudged  for 
any  reason  or  cause  whatRoevor  to  be  null  and  void  in  any  action 
for  that  purpose  brought  by  the  judgment  debtor  or  his  assigns, 
Buch  judgment  shall  have  no  force  or  effect  unless  within  twenty 
days  after  the  entry  of  such  judgment  the  plaintiff  shall  pay  to 
such  grantee  or  his  assigns  the  sum  of  money  which  was  paM 
upon  the  sale  wuth  interest  from  the  time  of  the  sale  as  prescribed 
in  this  article,  including  the  costs  and  exoenses  of  said  defendant 
in  defending  this  action  in  which  Ruch  judgment  was  recoTered»  td 
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be  adjagted  by  a  judge  of  the  court  in  which  said  action  is 
brou^^ht,  and  in  the  event  of  .plaintiJE*8  failure  to  pay  such  pur- 
chase-money and  expenses  within  the  time  aforesaid,  said 
title  shall  be  valid  in  said  grantee,  and  in  case  such  judgment 
has  heretofore  been  recovered  and  an  appeal  has  been  taken 
therefrom  which  is  now  pending,  and  such  judgment  shall  be 
affirmed  on  final  appeal,  the  same  shall  have  no  force  of  effect 
unless  within  twenty  days  after  the  entry  of  judgment  or  affirm- 
tnce,  the  plaintiff  shall  pay  to  such  grantee  or  his  assigns  the 
mm  of  money  which  was  paid  upon  the  sale,  with  interest  as 
aforesaid,  including  the  costs  and  expenses  of  the  defendant  as 
aforesaid,  in  prosecuting  any  appeal  from  such  judgment;  and  in 
the  event  of  plaintiff's  failure  so  to  do,  said  title  shall  be  valid 
hi  said  grantee. 

2  R.  S.  873,  I  61  (2  Edm.  887),  mm*d.  I«.  1881,  eh.  681. 

1  1441.  Rlffhts  of  bolder  of  tbe  property  dnrlns  Inter* 
Medtate  perl4»d. 

The  person  entitled  to  the  possession  of  real  property,  sold  by 
virtue  of  an  execution,  as  prescribed  in  the  last  section,  may, 
during  the  period  therein  specified,  use  and  enjoy  the  same  as 
follows,  without  being  chargeable  with  committing  waste: 

1.  He  may  use  and  enjoy  it  in  like  manner,  and  for  the  like 
purposes,  as  it  was  used  and  enjoyed  before  the  sale,  doing  no 
permanent  injury  to  the  freehold. 

2.  He  may  make  necessary  repairs  to  a  building,  or  other  erec- 
tion thereupon.  But  this  subdivision  does  not  permit  an  altera- 
tion in  the  form  or  structure  of  the  building  or* other  erection. 

3.  He  may  use  and  Improve  the  land,  in  the  ordinary  course  of 
husbandry;  but  he  is  not  entitled  to  n  crop,  growing  thereon,  at 
the  expiration  of  the  period  of  redemption. 

4.  He  may  apply  any  wood  or  timber  on  the  land  to  the  neces- 
sary reparation  of  a  fence,  building,  or  other  erection,  which 
was  thereupon  at  the  time  of  the  sale. 

5.  If  he  actually  occupies  the  land  sold,  he  may  take  necessary 
fire-wood  therefrom  for  use  in  his  household. 

2  B.  S.  836,   fi  22  (2  Edm.  847). 

I  14M3.  Order  to  prevent  Twwtmtei  vrben  and  bovr  applied 

for. 

If,  at  any  time  during  the  period  allowed  for  redemption,  the 
judgment  debtor,  or  any  other  person  in  possession  of  the  property 
sold,  commits  or  threatens  to  commit,  or  makes  preparation  for 
committing  waste  thereupon,  the  supreme  court,  or  any  justice 
thereof,  within  the  judicial  district,  or  the  county  judge  of  the 
county,  in  which  the  property,  or  any  part  thereof,  is  situated, 
may,  upon  the  application  of  the  purchaser,  or  his  assignee,  or  the 
agent  or  attorney  of  either,  and  proof,  by  affidavit,  of  the  facts, 
grant,  without  notice,  an  order,  restraining  the  wrong-doer  from 
committing  waste  upon  the  property. 

Id.,    fi   23  and   24,    consolidated. 

I  1448.  Proceedlnffs  to  pnnlsh  vtolatton  of  tbe  order. 

If  the  person,  against  whom  such  an  order  is  granted,  commits 
waste  in  violation  thereof,  after  the  service  upon  him  of  the 
order*  with  a  copy  of  the  affidavit  upon  which  it  was  granted,  the 
eoart  or  judge,  upon  proof,  by  affidavit,  of  the  facts,  may  grant  an 
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order,  requirib^  him  to  show  cause,  at  a  time  and  place  therein 
specified,  why  he  should  not  be  punished  for  a  contempt. 

2  B.  B.  836,  $1  26  and  26. 

I  1444.  Mode  and  extent  of  punishment. 

If,  Upon  the  return  of  the  order  to  show  cause,  it  satisfactorily 
appears,  that  the  person,  required  to  show  cause»  has  violated 
the  former  order,  the  court  or  judge  may  either  punish  him,  as 
prescribed  by  law  for  the  punishment  of  a  contempt  of  a  court 
of  record,  other  than  a  criminal  contempt;  or  may  grant  a  war- 
rant, directed  to  the  sheriff  of  the  county,  reciting  the  former 
order,  and  the  violation  thereof,  and  commanding  the  sheriff  to 
commit  the  wrong-doer  tp  close  confinement,  for  a  term  specified 
therein,  not  more  than  one  year.  A  person  thus  committed  can- 
not be  admitted  to  the  liberties  of  the  jail. 

14..  11  27  and  88.  coonolidated.. 

f  1446.  HofT  iFarranty  etc.,  snperMeded. 

The  warrant  may  be  superseded,  and  the  prisoner  discharged, 
by  an  order,  in  the  discretion  of  the  court  or  judge  committing 
him,  upon  his  executing,  to  the  person  who  applied  for  the 
warrant,  nu  undertaking,  in  a  sum  fixed,  and  with  sureties 
approved,  by  the  court  or  judge,  to  the  effect,  that  he  will  pay 
any  judgment,  which  the  applicant,  or  his  assignee,  or  other  repre- 
sentative, may  recover  against  him,  by  reason  of  any  waste  there- 
tofore or  thereafter  committed  on  the  property;  and  upon  his  pay- 
ing to  the  applicant,  for  the  costs  and  expenses  of  the  proceed- 
ings, a  sum,  fixed  by  the  court  or  judge. 

Id.,  8  29.  am*d. 


1  1440.  'When  and  liovr  renl  property  aold  nuty  be  re* 
deemed. 

Within  one  year  after  the  sale  of  real  property,  by  virtue  of 
an  execution,  a  person,  specified  in  the  next  section,  may  redeem 
it,  by  paying  to  the  purchaser,  his  executor,  administrator,  or 
assignee,  or  to  the  sheriff  who  made  the  sale,  for  the  use  of  the 
person  so  entitled  thereto,  the  sum  of  money  whidi  was  paid 
upon  the  sale,  with  interest  from  the  time  of  the  sale,  at  the  rate 
of  ten  per  centum  a  year. 

2  R.  a.  370,  fi  45  (2  Edm.  3S4),  am'd.    So«  5  T.  &  O.  140. 

8  1447.  By  whom  iiach  redemption  may  be  made. 

The  redemption,  specified  in  the  last  section,  may  be  made, 
either  by  the  judgment  debtor,  whose  right  and  title  were  sold, 
or  by  his  heir,  devisee,  or  grfintee.  who  has  acquired,  by  inherit- 
ance, devise,  deed,  sale,  by  virtue  of  a  mortgage  or  of  an  execu- 
tion, or  by  any  other  means,  an  absolute  title  to  the  property 
proposed  to  be  redeemed:  or,  in  a  case  specified  in  section  1458  or 
1459  of  this  act,  to  a  portion  thereof. 

Id.,  8  46. 

f  1448.  Sneb  redemption  avoIdH  tbe  sale. 

Upon  pnymont  being  made,  by  a  person  entitled  to  redeem 
real  property,  as  proscribed  In  the  last  two  sections,  the  sale  of 
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the  property  redeemed,  and  the  certificates  of  the  sale,  as  far  as 
thej  relate  thereto,  become  null  and  void. 
2  B.   8.   370,   9  40.  am'd. 

I  14^.  Wlien  CFcdltor  may  redeem. 

Real  property,  sold  by  virtue  of  an  execution,  which  remains, 
at  the  expiration  of  one  year  after  the  sale,  unredeemed  by  the 
person  or  persons  entitled  to  redeem  it,  as  prescribed  in  the  last 
three  sections,  may  be  redeemed,  within  three  months  after  the 
expiration  of  the  year,  by  the  creditors  specified,  and  upon  the 
terms  and  in  the  manner  prescribed,  in  the  following  sections 
of  this  article. 

Id.,  i  so,  xemodeUed.  ^ 

I  1460.   What    avm   to   be   paid,   ete.,    vrhea   creditor   re- 


in a  case  specified  In  the  last  section,  a  creditor,  having  in  his 
own  name,  or  as  executor,  administrator,  as8igx.ce,  trustee,  or 
otherwise,  a  judgment  rendered,  or  a  mortgage  duly  recorded, 
It  any  time  before  the  expiration  of  fifteen  months  from  the 
time  of  the  sale,  which  is  a  lien  upon  the  real  property  sold,  may 
redeem  that  property,  by  paying  the  sum  of  money,  whlcli  was 
paid  upon  the  sale  thereof,  with  interest  at  the  rate  of  seven 
per  centum  a  year  from  the  time  of  the  sale,  and  executing  a 
certificate  of  satisfaction,  as  prescribed  In  section  1463  of  this 
act 

U.,  i  SI.  as  am'd  by  L.  1847.  eh.  410,  K  1  &&«  2  <4  Edm.  680,  SSl). 

I  1461.  Redempttoa  by  aaotber  creditor  froan  a  redeeai* 
la*  creditor. 

Where  a  creditor  has  redeemed  real  property,  as  prescribed 
in  the  last  section,  any  other  creditor,  who  might  have  redeemed 
it  from  the  purchaser,  as  therein  prescribed,  may  redeem  it  from 
the  first  reoeeming  creditor,  as  follows: 

1.  He  must  reimburse  to  the  first  redeeming  creditor,  his 
executor,  administrator,  or  assignee,  tlio  sum  paid  by  him  to 
redeem  the  property,  with  interest  at  the  rate  of  seven  per 
centum  a  year,  from  the  time  of  his  redemption. 

2.  He  must  execute  a  certificate  of  satisfaction,  relating  to 
his  judgment  or  mortgage,  in  like  manner  as  the  first  redeeming 
creditor  was  required  to  do. 

3.  If  the  judgment  or  mortgage,  by  virtue  of  which  the  first 
creditor  redeemed,  is  prior  to  the  judgment  or  mortgage  of  the 
lecond  creditor,  the  second  creditor  must  also  pay  to  the  first 
creditor,  the  sum  specified  in  the  certificate  of  satisfaction, 
executed  by  him  upon  his  redemption,  with  interest  at  the  rate 
of  seven  per  centum  a  year,  from  the  time  of  his  redemption: 
onless  the  first  redeeming  creditor's  judgment  or  mortgage  had 
ceased,  when  he  redeemed,  to  be  a  lien  as  against  the  second 
redeeming  creditor;  In  which  case,  the  latter  need  not  pay  any 
part  of  the  sum,  specified  in  the  certificate. 

Id .  <  S5.  am'd. 

I  14S2.  lit. I  vrbea  second  redeentinir  creditor  bas  tbe 
prior  Ilea. 

Where  the  lien  of  the  second  redeeming  creditor's  judgment 
or  mortgage,  is  prior  to  that  of  the  first  redeeming  creditor'i 
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judgment  or  mortgage,  so  that  the  former  redeems,  without 
paying  the  sum,  specified  in  the  latter*s  certificate  of  satisfaction, 
the  latter  may,  without  executing  another  certificate  of  satis- 
faction, again  redeem  from  the  former,  or  from  any  subsequent 
redeeming  creditor^  in  a  case,  where  he  would  have  been  entitled 
to  redeem.  If  his  first  certificate  had  not  been  executed;  and  he 
has  the  same  rights,  with  respect  to  any  creditor  redeeming 
from  him,  as  if  his  first  certificate  had  been  executed,  when  he 
made  his  second  redemption. 

1  14S8.  Snbseavent  rcdentpttoiui  hy  otlier  creditors, 

A  third  or  other  creditor,  who  might  have  redeemed,  aa  pre- 
scribed in  the  last  four  sections,  may  redeem  from  the  second 
or  any  other  creditor,  who  has  redeemed.  In  the  manner,  and 
upon  the  terms  and  conditions,  prescribed  in  the  last  two  sections. 

2  R.   S.  872.  fi  66. 


{  1454.  IVben  creditor  may  redeem  after  fifteen  montba. 

A  creditor,  who  might  have  redeemed  within  fifteen  months 
after  the  sale,  as  prescribed  in  the  last  four  sections,  may  re- 
deem from  any  other  redeeming  creditor,  although  the  fifteen 
months  have  elapsed;  provided,  that  he  thus  redeems  within 
twenty -four  hours  after  the  last  previous  redemption. 

li.  1S47.  cb.  410,  part  of  {  4,    am'd. 

I  145S.  'When,  redemption  must  be  made  at  snerllTs  olllee. 

A  redemption,  made  by  a  creditor,  on  or  after  the  last  day  of 
the  fifteen  months^  must  be  made  at  the  sheriff's  office  of  the 
county.  The  sheriff,  or  his  under-sheriff,  or  a  deputy-sheriff,  in 
his  behalf,  must  attend  at  the  sheriff's  office,  for  that  purpose, 
on  the  last  day  of  the  fifteen  months,  and  on  each  day  thereafter, 
in  which  a  redemption  can  be  made,  during  the  time  when  the 
sheriff^s  office  is  required  by  law  to  be  kept  open.  In  the  absence 
of  the  sheriff,  the  redemption  may  be  made  by  paying  the  neces- 
sary money,  and  delivering  the  necessary  papers,  to  the  under> 
sheriff,  or  to  any  deputy-sheriff,  present  at  the  sheriff's  office. 
If  the  term  of  office  of  the  sheriff,  who  made  the  sale,  has  expired, 
and  he,  or  his  under-sheriff,  or  a  deputy-sheriff  authorized,  in 
his  behalf,  to  receive  the  necessary  money  and  the  necessary 
papers,  is  not  present,  the  money  may  be  paid,  and  the  papers 
may  be  delivered,  to  the  sheriff  then  in  omce,  or  to  the  under- 
sheriff  or  a  deputy-sheriff  of  the  latter. 

Td..  imrt  of  f  3.  remodelled.    See  6  T.  &  G.  140. 

1  1450.  Orlfflnal  pvrcbaser  may  redeent»  "vrlien  also  m 
creditor. 

If  the  purchaser,  at  the  execution  sale,  of  property,  which 
can  be  redeemed  by  a  creditor,  as  prescribed  in  this  article,  is 
also  a  creditor  of  the  judprment  debtor,  and  as  such  could  redeem 
from  a  purchaser,  or  a  redeeming  creditor,  he  may  avail  himself 
of  his  judgment  or  mortgage,  to  redeem  from  any  other  redeem- 
ing creditor. 

2  R.  S.   372.    S  57  (2  Edm.   387). 

I  14S7«  Creditor  may  redeem  agrain  -  under  another  |nd|r" 
ment   or  mortRranre. 

The  judgment  creditor,  by  virtue  of  whose  execution  real 
property  has  been   sold,   cnnnot   nrail  himself  of  the  judgment, 
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upon  which  the  execution  was  issued,  to  redeem  the  proi)erty; 
nor,  except  as  otherwise  specially  prescribed  in  this  article,  can 
m  creditor,  who  has  once  redeemed,  avail  himself  of  the  same 
judj^ment  or  mortgage,  to  redeem  again.  But  if  either  has 
another  judgment  or  mortgagei,  which  would  entitle  him  to 
redeem,  he  may  avail  himself  thereof  for  that  purpose,  in  the 
same  manner  and  on  the  same  terms,  as  any  other  creditor. 

2  R.  B.  373,  f  68,  am'd. 

1  1<468.  R^deanptloB  by  peraoA  entitled  to  redeem  part. 

Where  a  person,  who  has  an  absolute  title  to,  or  a  judgment 
or  mortgage,  which  is  a  lien  upon,  a  distinct  parcel  only  of  the 
Yeal  property,  sold  by  virtue  of  an  execution,  would  be  authorized, 
by  this  article,  to  redeem  the  property,  if  his  title  or  lien  ox- 
tended  to  the  whole,  he  may  redeem,  from  a. purchaser,  the 
entire  property  sold,  or  from  a  prior  redeeming  creditor,  the 
entire  property  redeemed  by  that  creditor;  except  that  if  his 
title  or  Hen  extends  to  a  distinct  parcel  only  of  one  or  more 
parts  of  the  property,  which  were  separately  sold,  he  can  redeem, 
from  a  purchaser,  only  the  part  or  parts  thus  separately  sold, 
in  which  his  distinct  parcel  is.  included.  (Bee  f  1482.) 
flatMtftitte  for  2  B.  S.  872,  H  ^2  and  B8;  extended  in  Its  application. 

f  14fl»0«  Redemption  by  oiFnera  of  nndlirlded  slMtres. 

Where  two  or  more  persons  own  undivided  shares,  as  joint 
tenants,  or  as  tenants  in  common,  in  real  property,  sold  by 
▼irtne  of  an  execution,  or  in  a  distinct  parcel  thereof,  which 
has  been  separately  sold;  each  of  them  may  redeem,  from  the 
parchaaer,  as  prescribed  in  sections  1446  and  1447  of  this  act, 
the  share  or  interest,  belonging  to  him,  by  paying  a  part  of  thd 
pnrchftse-money,  bid  for  the  property,  or  for  that  distinct  parcel 
thereof  bearing  the  same  proportion  to  the  whole,  as  the  share 
or  interest,  proposed  to  be  redeemed,  bears  to  the  property,  or 
distinct  parcel  separately  sold,  of  which  it  is  a  part;  together 
with  interest  on  the  sum  so  paid,  from  the  time  of  the  sale,  at 
the  rate  of  ten  per  centum  a  year. 

2  R.    8.   871,   I  48. 

1 1460.  Id.|  by  eredltoTS  baTlnir  liena  on  undivided  sbares. 

Where  the  judgment  or  mortgage  of  a  creditor,  entitled  to  re- 
deem, is  a  lien  upon  an  undivided  share,  specified  in  the  last 
section^  he  may  redeem,  from  a  purchaser,  that  undivided  share, 
by  paying  him  the  same  proportion  of  the  purchase-money,  which 
the  owner  must  have  paid  to  redeem  it,  as  prescribed  in  the  last 
section;  or  he  may  redeem,  from  a  prior  redeeming  creditor,  the 
entire  property  redeemed  by  the  latter,  with  like  effect  and  in  the 
same  manner,  as  if  his  lien  attached  to  the  whole. 

Id.,  9  64,  mmM. 

I  IdOl.  Ritfbt  to  redeem  not  affected  by  aarreement. 

The  sheriff,  the  purchaser,  the  judgment  creditor^  or  a  redeem* 
ing  creditor,  cannot,  by  his  agreement  or  other  act,  in  any  manner 
impair  or  prejudice  the  right  of  any  other  person  to  redeem, 
as  prescribed  in  this  article. 

}  Id^a.  To  TFbom  laoney  paid  npoa  redemption. 

The  money  required  to  be  paid  by  a  creditor,  in  order  to  effect 
a  redemption  of  real  property,  as  prescribed  in  this  article,  may 
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be  paid  to  the  purchaser  or  creditor,  from  whom  the  property  la 
to  be  redeemed,  his  executor,  administrator,  or  assignee;  or  it 
may  be  paid,  for  the  use  of  the  person  so  entitled  thereto,  to  the 
sheriff  who  made  the  sale. 

2  B.  S.  873,  part  of  8  60. 


f  1468.  Certfllcate  of  satflsfactlon  Feavii^ed  to  efleet 
demptton  by  creditor. 

The  certificate  of  satisfaction,  required  to  be  executed  by  a 
creditor,  in  order  to  effect  a  redemption  of  real  property,  muft  be 
acknowledged  or  proved,  and  certified,  in  like  manner  as  a  deed 
to  be  recorded  in  the  county;  must  describe,  with  reasonable  cer-« 
tainty,  the  judgment  or  mortgage  under  which  he  redeemiu  and 
specify  the  sum  due  thereupon;  and  must  state,  that  the  redemp- 
tion satisfies  the  judgment  or  mortgage,  in  full,  or  to  a  specified 
amount.  It  must  be  filed  in  the  county  clerk's  office,  at  or  before 
the  time  when  the  money  is  paid  to  effect  the  redemption,  unleas 
the  money  is  paid  to  the  sheriff;  in  which  case,  the  certificate  most 
also  be  delivered,  at  the  time  of  the  payment,  to  the  sheriff,  who 
must  file  it  in  the  county  clerk's  gfiice,  as  prescribed  In  aeetioo 
1467  of  this  act.  The  county  clerk,  immediately  after  the  execu* 
tion  and  recording  of  the  deed,  must  enter,  in  his  docket,  the 
satisfaction,  or  partial  satisfaction,  of  a  judgment,  specified  In  a 
certificate  so  filed,  as  required  by  law,  when  a  judgment  is  col- 
lected, by  virtue  of  an  execution.  If  a  mortgage,  specified  in  the 
certificate,  is  i-eeorded  in  his  office,  he  must  cancel  and  discharge 
the  mortgage  of  record,  if  it  is  satisfied  by  the  certificate;  or,  if 
it  is  only  partially  satisfied,  he  must  make  a  minute  of  the  partial 
satisfaction,  upon  the  record  thereof.  If  the  property  mortgaged 
is  situated  in  a  county,  in  which  there  is  a  register,  the  county 
clerk  must  transmit  a  certified  copy  of  the  certificate  to  the 
register,  who  must,  in  like  manner,  cancel  and  discharge  the 
mortgage  of  record,  or  make  a  minute  of  the  partial  satislactioa 
thereof.  The  clerk's  and  register's  fees,  for  performing  the  ser- 
vices specified  in  this  section,  must  be  oaid  by  the  sheriff;  who 
may  require  the  person  entitled  to  a  deea  to  pay  him  tiie  amount 
thereof,  before  the  deed  is  delivered. 


S  1464.  l^bat  evidence  a  redeeming  Jadffment  ovoAltor 
munt   fnrnlMli. 

In  order  to  entitle  n  creditor  by  judgment  to  redeem  real  orop- 
erty,  as  proscribed  in  this  article,  he  must,  when  he  redeems,  file 
in  the  county  clerk's  office,  or  deliver  to  the  sheriff,  as  the  case 
requires,  the  following  evidence  of  his  right: 

1.  A  copy  of  the  docket  of  the  judgment,  tinder  which  he  claims 
the  right  to  redeem,  duly  certified  by  the  county  clerk. 

2.  Each  as»ignmont  of  the  judgment,  which  is  necessary  to 
establish  his  right.  An  assignment  so  filed  or  delivered  must  be 
acknowledged  or  proved,  and  certified,  in  like  mttMner  as  a  deed 
to  be  recorded,  or  the  exocution  thereof  must  be  proved,  by  the 
affidavit  of  the  creditor,  or  of  a  witness  thereto;  unless  it  has  been 
filed,  and  entered,  as  proscribed  in  article  third  of  title  first  of 
chapter  eleventh  of  this  act,  in  which  case,  a  certified  oo|^y  tbereol 
must  be  filed  or  delivered. 

3.  An  affidavit,  made  by  him.  or  his  attorney  or  agent,  sfestfag 
truly  the  sum  remaining  unpaid  on  the  judgment,  at  the  time  of 
claiming  the  right  to  redeem. 

9  R.  8.  873.  f  60,  wltb  am'ts. 
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I  146S.  Id.  I  mm  tO'  mortsave  creditor. 

In  order  to  entitle  a  creditor  by  mortga^re  to  redeem  real  proih 
erty,  as  prescribed  in  this  article,  he  must,  when  he  redeems  file 
in  the  county  cleric's  office,  or  deliver  to  the  sheriff,  the  tolir,wtag 
evidence  of  his  right: 

1.  A  copy  of  the  mortgage,  under  which  he  claims  the  r>;ht  to 
redeem,  only  certified  by  the  clerk  or  register  of  the  conv  cf. 

2.  ESach  assignment  of  the  mortgage,  which  is  necef r  ary  to 
establish  his  right,  acknowledged  or  proved,  and  certifierl,  as  pre- 
scribed in  the  last  section  for  an  assignment  of  a  judgmer  c^  unless 
it  has  been  recorded;  in  which  case  a  certified  copy  or  tne  record 
must  be  filed  or  delivered. 

8.  An  affidavit,  made  b^  him,  or  by  his  attorney  or  agent,  stat- 
ing truly  the  sum  remaining  unpaid  on  the  mortgage,  at  the  time 
of  riaiming  the  right  to  redeem. 

li.  laae,   eb.  6S5.  l  2  (4  Bdm.  024),   atn'd. 

f  1496.  Id.  I  mm  to  exeentor  or  administrator. 

In  either  of  the  cases  specified  in  the  last  two  sections,  If  the 
person,  proposing  to  redeem,  claims  to  be  entitled  so  to  do,  by 
reason  of  hfs  being  an  executor  or  administrator  of  a  person,  who, 
if  living,  would  be  entitled  to  redeem,  he  must  file  or  deliver,  with 
the  other  papers  therein  prescribed,  a  certified  copy  or  a  sworn 
copy  of  his  letters  testamentary,  or  letters  of  administration. 

Id.,  sobd.  8,  extended. 

I  144T.  OAeers  to  Iceep  papers  opea  to  laspeotit^l  trliea 
to  flle  tMem. 

The  sheriff,  to  whom  one  or  more  papers,  specified  in  the  last 
four  sections,  are  delivered,  must  keep  them  open,  at  all  reason- 
able timos  during  the  period  allowed  for  redemption,  to  the  in- 
spection of  all  persons  interested.  He  must  have  all  tnose  papers 
;it  the  sheriffs  office,  at  the  times  when  he  is  required  to  attend 
thereat,  for  the  purpose  of  enabling  creditors  to  redeem,  as  pre- 
scribed by  law;  and  ne  must  file  them  in  the  county  clerk's  omce, 
within  three  days  after  the  execution  of  the  deed. 

I  1468.  WbeB  redeatptlon  takes  eSeet, 

A  redemption  by  a  creditor  is  effected,  only  when  he  has  paid 
all  the  money,  required  to  be  paid,  and  filed  or  delivered  all  the 
papers,  required  to  be  filed  or  delivered,  as  prescribed  in  this 
article,  and  a  waiver  of  any  of  those  requirements  is  void,  as 
against  a  person  who  is  entitled  subsequehtly  to  redeem.  Wnere 
a  redemption  is  thus  effected,  it  vests  in  the  redeeming  creditor 
an  the  right,  title,  and  interest,  which  the  purchaser  acquired  by 
the  sale. 

I  1469.  Certtfleate  to  be  fflven,  ivlten  redemption  made. 

Where  a  redemption  is  made,  as  prescribed  in  this  article,  the 
officer  or  other  person,  to  whom  money  is  paid,  or  a  paper  is 
delivered,  for  the  purpose  of  effecting  the  redemption,  must 
execute  and  deliver,  to  the  person  paying  the  money  or  delivering 
the  paper,  a  certificate,  stating  ali  the  facts  which  transpired 
before  nim,  with  respect  to  the  redemption. 

L.  1B47.  ch.  410,  |  S  (4  Edm.  631).  amM. 

I  1470.  Certtlloate  may  be  aeknotrledflred  and  recorded. 

Such  a  certificate  may  be  acknowledged  or  proved,  and  certified 
in  like  manner  as  a  deed  to  be  recorded  in  tne  county  where  tht 
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property  is  situated.  The  recording  thereof,  ift  the  office  of  the 
clerk  or  register  of  that  county,  in  the  book  for  recording  deeds, 
has  the  same  effect,  as  against  sabsequent  purchasers  and  io* 
combrancers,  as  the  recording  of  a  conyeyanoe. 

L.  1847.  cb.  410,  f  6.  am'd. 

1  1471.  [Am'dy  1886.]  IVhen  and  by  whom  oonveyamee  to 
be  executed. 

Immediately  after  the  expiration  of  fifteen  months  from  the 
time  of  *8ale;  except  where  a  redemption  has  been  made  on  the 
last  day  of  the  fifteen  months,  and,  in  that  case,  immediately 
after  the  expiiation  of  twenty-four  hours  from  the  last  redemp- 
tion; the  sheriff,  who  made  the  sale,  must  execute  the  proper  deed 
or  deeds,  in  order  to  convey  to  the  person  or  persons  entitled 
thereto,  the  paK  or  parts  of  the  property  sold,  which  have  not 
been  redeemed  by  the  judgment  debtor,  his  heir,  devisco,  or  as- 
signee. The  deed  conveys  to  the  grantee  therein  the  right,  title, 
and  interest,  which  were  sold  by  the  sheriff.  After  the  same 
shall  have  been  recorded  for  twenty  years  in  the  county  where  the 
real  estate  is  situated,  it  shall  be  presumptive  evidence  of  the 
facts  therein  stated. 

2  R.  8.  878,  }  62,  am'd  to  accord  with  JU  1847.  ch.  410,  i  4;  L.  1886, 
ch.  837. 

I  1472.  To  whom  eonveyance  to  be  exeeuted. 

If  any  part  of  the  property  remains  unredeemed  by  a  creditor 
it  must  be  conveyed,  by  the  sheriff,  to  the  purchaser  upon  the 
sale,  except  where  the  certificate  of  sale  has  been  assigned;  in 
which  case,  it  must  be  conveyed  to  the  last  assignee.  Any  part 
or  parts  of  the  property  sold,  which  have  been  redeemed  by  a 
creditor,  must  be  convoyed  by  the  sheriff,  to  the  last  redeeming 
creditor,  except  where  he  has  assigned  the  certificate  of  redemp- 
tion, or  has  executed  any  other  assignment  of  his  right,  title, 
and  interest  in  the  property  redeemed  by  him;  in  which  case,  it 
must  be  conveyed  to  the  last  assignee. 

L.  1835,  ch.  189.  part  of  §  1  (4  Edm.  622),  as  am'd  by  L.  1867.  ch.  116,  i  1 
(7  Bdm.   60). 

1  14T3.  IVhen  conveyanee  made  to  exeevtor  or  admin- 
iMtratOFi  elTeet  thereof. 

Where  a  person,  entitled  to  a  deed,  dies  before  the  delivery  of 
the  deed,  the  sheriff  must  execute  and  deliver  the  deed  to  his 
exocutor  or  administrator.  The  property  so  conveyed  must  be 
hold,  in  trust  for  the  use  of  the  heirs  or  devisees  of  the  decedent, 
subject  to  the  dower  of  his  widow,  if  there  is  one;  but  it  may  be 
sold,  in  a  proper  case,  for  the  payment  of  his  debts,  in  the  same 
manner  as  land,  whereof  he  died  seized. 

2  R.  S.  374,  U  68  and  64  <2  Edm.  388).  conioUdated. 

)  14T4.  Aaaiarnment  must  be  aeknovrledv^d  amd  liled. 

Before  an  assignee,  or  his  executor  or  administrator,  is  entitled 
to  a  deed,  as  presrribod  in  the  last  two  sections,  each  assignment, 
under  which  the  deed  is  claimed,  must  be  acknowledged  or  proved, 
and  certified,  in  like  manner  ns  a  deed  to  be  recorded  in  the 
county  where  the  property  is  situated,  and  must  be  filed  In  the 
office  of  the  clerk  of  that  county. 

*u   1886.    ch.    189.    S   2    (4   Edm.   623),   am*d. 

•  Th«  w«rd   "  the  "  nroitted  la 
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I  147S.  IJiider-alieriir  or  succeaaor  to  act,  if  aherlif  die*. 

Where  a  sheriff  dies,  is  remoyed  from  office,  or  becomes  other- 
wise disqualified  to  act,  at  any  time  after  making  a  sale  of  real 
property,  by  virtue  of  an  execution,  the  property,  or  a  distinct 
parcel  thereof,  may  be  redeemed,  by  paying  the  necessary  money, 
and  delivering  the  necessary  papers,  to  his  under-sheriff,  who  must 
also  execute  and  deliver  the  proper  deed  or  deeds  of  property,  not 
redeemed  by  the  judgment  debtor,  his  heir,  devisee,  or  grantee. 
If  the  under-sheriff  also  dies,  is  removed  from  office,  or  becomes 
otherwise  disqualified  to  act,  .the  property  may  be  redeemed,  by 
paying  the  necessary  money,  and  delivering  the  necessary  papers, 
to  the  sheriff's  successor  in  office,  who  must  also  execute  and 
deliver  the  proper  deed  or  deeds.  The  under-sheriff,  or  the 
iheriff's  successor,  as  the  case  requires,  possesses  all  the 
powers^  and  is  subject  to  all  the  duties  and  liabilities,  of  the  sheriff 
who  made  the  sale,  touching  the  redemption  and  conveyance  of 
property  sold  and  the  proceedings  relating  thereto;  and  each  provi- 
•ion  of  law,  regulating  those  proceedings,  and  applicable  to  the 
sheriff  who  made  the  sale,  is  applicable  to  his  under-sheriff  or 
BQCcesBor.  This  section  applies  where  a  sale  was  made,  either 
before  or  after  this  act  takes  effect. 

SobsUtnte  for  2  B.  S.  874,  {$  66,  66  and  67  (2  Bdm.  888).  and  L.  1867,  ck. 
116.  I  1    (7   Edm.   60). 

I  14T6L  Moneys  may  be  paid,  etc.,  to  under-alteFtif,  or 
ieputy-alierlify  vfIio  sold  property. 

Where  real  property  is  sold,  by  virtue  of  an  execution,  by  the 
nnder-Bheriff  or  a  deputy  sheriff,  in  behalf  of  the  sheriff,  money 
Kquh^  to  be  paid,  or  a  paper  required  to  be  delivered,  to  the 
■heriff,  in  order  to  effect  a  redemption,  as  prescribed  in  this 
trticle,  at  any  time  before  the  last  day  of  the  fifteen  months  from 
the  time  of  the  sale,  may  be  paid  or  delivered,  either  to  the  sheriff, 
or  to  the  under-sheriff  or  deputy-sheriff,  who  made  the  sale. 

I  147T.  Application  of  tills  article  to  aale  by  coroner,  or 
person  specially  appointed^  etc. 

Where  real  property  is  sold,  by  virtue  of  an  execution,  by  a  per- 
MOQ  specially  appointed  by  the  court,  as  prescribed  in  section  1362 
or  section  1388  of  this  act,  it  may  be  redeemed,  as  prescribed  in 
this  article,  as  if  it  had  been  sold  by  the  sheriff,  except  as  follows: 

1.  Money,  required  to  be  paid,  or  a  paper,  required  to  be  de- 
livered, to  the  sheriff,  in  order  to  effect  a  redemption,  as  pre- 
■*cribed  in  this  article,  at  any  time  before  the  last  day  of  the 
fifteen  months  from  the  time  of  the  sale,  must  be  paid  to  the 
efficer  who  made  the  sale;  unless  the  person  entitled  to  redeem,  his 
sgent  or  attorney,  files  with  the  clerk  of  the  county,  with  the 
paper  or  papers  required  to  be  filed,  or  to  be  delivered  to  the 
sheriff,  for  the  purpose  of  effecting  the  redemption,  his  affidavit,  to 
the  effect,  that  the  officer  is  dead;  or  has  been  removed;  or,  where 
h^  is  a  coroner,  that  he  is  no  longer  in  office;  or  that  after 
diligent  search,  the  affiant  has  been  unable  to  find  him  within  the 
county;  in  which  case,  the  money  may  be  oaid  into  court,  by  pay" 
ing  it  to  the  county  treasurer,  to  the  credit  of  the  cause,  with  like 
effect,  as  where  it  is  paid  to  the  sheriff,  after  a  sale  by  the  latter. 

2.  The  provisions  of  section  1455  of  this  act,  apply  to  a  re^ 
demption.  upon  a  sale  made  as  prescribed  in  this  section;  and 
the  officer,  who  sold  the  property,  must  attend,  as  the  sheriff  is 
therein  required  to  attend.    If  ho  is  not  present,  the  redempttozi 
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may  be  effected,  aa  prescribed  in  that  section,  for  redemption 
in  a  case,  where  the  term  of  office  of  the  sheriff,  who  made  the 
sale,  has  expired. 

i  14T8.  Id«s  'vrheir«  coroner  or  person  appointed  dies,  «t«. 

If,  when  the  period  for  redemption  expires,  a  coroner,  or  wl 
person  specially  appointed,  by  the  court,  who  has  sold  reft! 
property,  by  virtue  of  an  execution,  is  dead,  or  has  been  remored, 
or,  in  the  case  of  a  coroner,  If  he  is  no  longer  in  office,  the  court 
must,  nrr>n  the  application  of  a  person  entitled  to  a  deed,  appoint 
a  persop   to  execute  the  deed  accordingly. 
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article:  fourth. 

BanaJiesfor  failure  of  title  to  real  property  sold,  and  to  enforoi 

contribution, 

flee  1479.  When  eylcted  purcbBser  may  recoyer  parcbase-monty. 

1480.  Remedy   of  Judgment   creditor   thereupon. 

1481.  Contribation   between   owners  of  real   property. 

1482.  Id.;  wben  part  owner  redeems. 

1483.  Order  of   contribution. 

1484.  Contribation,  bow  enforced  by  means  of  original  jadgment. 
1486.  Requisites    to    preserve   tbe   lien. 

14%.  Entry    upon    tbe   docket. 

1  14T9.  'Wben  eTlcted  puroliaaer  max  recover  purcliAse* 
■loney. 

The  parchaser  of  real  property,  sold  by  virtue  of  nn  exeoution* 
his  heir,  deTisee,  grantee,  or  assignee,  who  is  evicted  from  the 
possession  thereof,  or  against  whom  judgment  is  rendered,  in 
an  action  to  recover  the  same,  may  recover  the  purchase-money, 
with  interest,  from  the  person  for  whose  benefit  the  property 
was  sold,  where  the  judgment  was  rendered,  or  the  eviction 
occurred,  in  consequence,  either: 

1.  Of   any   irregularity   in    the   proceedings   concerning   th« 
•ale;  or 

2.  Of  the  judgment,  upon  which  the  execution  was  issued, 
being  racated  or  reversed,  or  set  a«ide  for  irregularity,  or 
error  in  fact. 

2  R.   8.   37Q.   S  68  (2  Edm.  388).   remodelled. 

I  1480.  RentedT  of  Jvdarment  creditor  tlieveiipon* 

Where  final  judgment  is  rendered,  against  the  defendant,  in 
an  action  specified  in  subdivision  first  of  the  last  section,  the 
judgment,  by  virtue  of  which  the  sale  was  made,  remains,  in 
his  favor,  valid  and  effectual  against  the  judgment  debtor 
therein,  his  executor,  administrator,  heir,  or  devisee,  for  the  pur- 
pose of  collecting  the  sum  paid  on  the  sale,  with  interest.  He 
may  accordingly  have  a  further  execution  upon  that  judgment; 
but  the  execution  does  not  affect  a  purchaser  in  good  faith,  or 
an  incumbrancer  by  mortgage,  judgment,  or  otherwise,  whose 
title  or  whose  incumbrance  accrued,  before  the  actual  levy 
thereof. 

Id.,  I  60,  am*d. 

I  1481.  ComtrlbntloB  between  owners  of  real  property- 

Where  the  real  pioperty  of  two  or  more  persons  ie  liable  to 
•atifify  a  judgment,  and  the  whole  of  the  judgment,  or  more 
than  a  due  proportion  thereof,  has  been  collected,  by  a  sale  of 
the  real  property  of  one  or  more  of  them,  by  virtue  of  an  execu- 
tion issued  upon  the  judgment;  the  person  so  aggrieved,  or  his 
executor  or  administrator,  mny  maintain  an  action,  to  compel 
a  just  and  equal  contribution  by  all  the  persons,  whose  real 
property  ought  to  contribute  as  prescribed  in  the  next  section 
but  one. 

Id.,  I  TO.  am'd. 

I  14SS.  Id. I  wben  part  owner  redeems. 

Where  the  heir,  devisee,  or  grantee,   of  a  judgment  debtor, 
having  ay>  absolute  title  to  a  distinct  parcel   of  real  property, 
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sold  by  virtue  of  au  exccutiou,  redeems,  as  prescribed  in  section 
1468  of  this  act,  the  property  sold,  or  any  part  or  parts  thei-eof 
separately  sold,  which  include  his  property;  he  may,  iu  like 
manner,  maintain  an  action,  to  compel  a  just  and  equal  contribu- 
tion by  those  who  own  the  residue  of  the  property  thus  redeemed* 

2  R.  8.  876,  S  72,  am'd. 

I  1488.  Order  of  contribution. 

Where  an  action  is  brought,  as  prescribed  in  the  last  two  sec- 
tions, the  real  property  is  liable  to  contribution  in  the  following 
order: 

1.  If  it  comprises  different  undivided  shares  or  distinct  parcels, 
which  have  been  conveyed  by  the  judfirmeut  debtor,  they  are 
liable  in  succession,  commencing  with  the  portion  last  conveyedL 

2.  If  it  comprises  different  undivided  shares  or  distinct  parcels, 
which  have  been  sold  by  virtue  of  two  or  more  executions,  they 
are  liable  in  succession,  commencing  with  the  portion  sold  under 
the  last  and  youngest  judgment. 

3.  If  it  comprises  different  undivided  shares  or  distinct  parcels, 
tome  of  which  have  been  conveyed  by  the  judgment  debtor,  and 
•ome  of  which  have  been  sold  by  virtue  of  one  or  more  executions, 
they  are  respectively  liable  in  succession,  according  to  the  order 
prescribed  in  the  first  and  second  subdivisions  of  this  section. 

Id.,  §  71,  am'd. 

I  1484.  Contribution,  Ho-vr  enforced  by  nionna  of  orl«lnm1 
Indoment. 

For  the  purpose  of  enforcing  contribution,  as  prescribed  in  the 
last  section,  the  court,  in  which  the  action  is  brought,  may,  and  In 
a  proper  case,  must,  permit  the  plaintiff  to  use  the  original 
judgment,  and  to  collect,  by  an  execution  issued  thereupon,  out 
of  any  real  property  subject  to  the  lien  thereof,  the  sum  which 
ought  to  be  contributed  by  that  property.  For  that  purpose,  the 
lien  of  the  original  judgment,  upon  that  real  property,  when 
preserved,  as  prc»scribed  in  the  next  section,  continues,  for  the 
term  prescribed  in  sections  1251  and  1255  of  this  act,  to  the 
extent  of  the  sum,  which  ought  to  be  so  contributed,  notwith- 
standing the  payment  made  by  the  party  seeking  contribution. 

Id.,  I  72,  am'd. 

I  148S.  Reqnlaltea  to  preserve  the  lien. 

The  lien  of  the  original  judgment  may  be  preserved,  as  pre- 
scribed in  the  Inst  S'Ktion,  by  filing,  in  the  clerk's  office  of  the 
county  where  the  real  property  :a  situated,  within  twenty  days 
after  the  payment,  for  which  contribution  is  claimed,  an  nffidnvlt. 
in  behalf  of  the  person  aggrieved,  stating  the  sum  paid,  and  his 
claim  to  use  the  judgment  for  the  reimbursement  thereof,  with 
a  notice,  requiring  the  clerk  to  make  the  entries  specified  in  the 
next  section.  But  the  lien  is  not  preserved,  as  against  a  grantee 
or  mortgagee  In  good  faith,  for  a  valuable  consideration,  without 
notice,  and  before  the  entries  are  actually  made. 

Id.,  t  78.   am'd. 

f  1486.  Entrr  npon  the  docket. 

On  filing  the  affidavit  and  notice,  the  clerk  must  make,  upon 
the  docket  of  the  judgment,  an  entry,  stating  the  sum  paid,  and 
that  the  judgment  is  claimed  to  be  a  lien  to  that  amount.    Where 
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it  18  desired  to  preserve  the  lien,  upon  property  situated  in  two 
or  more  counties,  a  similar  nffidarit  and  notice  must  be  filed  with, 
■nd  a  similar  entry  made  by  the  clerk  of  each  county. 

1  B.  8.  «76,  I  74,  amU 
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TITUS  in. 
Execution  agahiBt  the  person. 

Bee.  1487.  In  what  cases  execution  may  be  Israed  agalnat  the  pecMO. 
1488.  Id.;   against   a   woman. 
1480.  When    execution   against   property   must   be   first   Issued. 

1490.  Simultaneous  executions  not  allowred  against  property  and  persoo. 

1491.  Id.;  when  debtor  has  been  taken. 

1492.  New  execution  may  issue  after  escape. 

1493.  Id.;    when  debtor  dies   charged    in  execution. 

1494.  Id.;  when  creditor  discbarges  debtor  after  thirty  days. 

1495.  New  execution  not  to  be  enforced  against  real  property  sold,   etc 

I  1487.  In   ^vbat   cases  execution  may  be  issued  a^pAiiaai^ 
\h.e  person. 

Where  a  judgment  can  be  enforced  by  execution,  as  prescribed 
in  section  1240  of  this  act,  an  execution,  against  the  person 
of  the  judgment  debtor,  may  be  issued  thereupon,  subject  to  the 
exception  specified  in  the  next  section,  in  either  of  the  following 
cases: 

1.  Where  the  plaintiff's  right  to  arrest  the  defendant  depends 
upon  the  nature  of  the  action. 

2.  [Am'd,  1870.]  In  any  other  case,  where  an  order  of  arrest 
has  been  granted  and  executed  in  the  action,  and  if  it  was 
executed  against  the  judgment  debtor  where  it  has  not  been 
vacated. 

Go.  Proc.,  first  two  sentences  of  f  288. 

I  148S,  [Am'd,  1879.]    Id.;  against  a  -vroman. 

But  an  execution  cannot  be  issued  against  the  person  of  a 
woman,  unless  an  order  of  arrest  has  been  granted  and  executed 
in  the  action,  and,  if  it  was  executed  again^  the  judgment 
debtor,  has  not  been  vacated. 

1  T.  &  C,  Addenda,  10. 

I  1489.  1¥hen  execution  agrainst  property  mnst  be  first 
issued. 

Unless  the  judgment  debtor  is  actually  confined,  without 
having  been  admitted  to  the  liberties  of  the  jail,  by  virtue  of  an 
execution  against  his  person,  issued  in  another  action,  or  of^  an 
order  of  arrest  or  a  surrender  by  his  bail,  in  the  same  action, 
an  execution  against  his  person  cannot  be  issued,  until  an  execu- 
tion against  his  property  has  been  returned,  wholly  or  partly 
unsatisfied.  If  he  is  a  resident  of  the  State,  the  execution 
against  his  property  must  have  been  issued  to  the  county  where 
he  resides. 
Co.  Proc.,  part  of  S  288,   am'd. 

)  1490.  Simultaneous  executions  not  ullo-vred  avulnst 
property  and  person. 

An  execution  against  the  person  of  the  judgment  debtor  cannot 
be  issued,  without  leave  of  the  court,  while  an  execution  against 
his  property,  issued  in  the  same  action,  remains  unreturned;  and 
an  execution   against   his   property   cannot   be  issued,    without 

3SS 
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leare  of  the  court,  while  an  execution  against  his  person,  issued 
in  the  same  action,  remains  unreturned. 
2  R.    8.  864,   I  6   (2  Bdm.  377). 

1  X4S1.  Id.  I  fFhen  debtor  has  b«eA  taken. 

Where  a  judgment  debtor  has  been  taken,  and  remains  In 
custody,  by  virtue  of  an  execution  against  his  person,  another 
execution  cannot  be  issued,  in  the  same  action,  against  his  per- 
son or  his  property,  except  in  a  case  specially  prescribed  by  law. 

M..  i  7. 

$  X^DS.  Jf^fF  exeeution  may  isaive  after  escape. 

If  a  judgment  debtor  escapes,  after  having  been  taken,  by 
Tirtne  of  an  eisecution  against  his  person,  he  may  be  retaken, 
by  virtue  of  a  new  execution  against  his  person;  or  an  execution 
against  his  property  may  be  issued,  ns  if  the  execution,  by  rirtue 
of  which  he  was  taken,  had  been  returned,  without  his  having 
been  taken. 

Id..  §  8. 

f  1403.  Id.  I  VFben  debtor  dies  chargred  In  execntlon. 

Wber«  a  judgment  debtor,  who  has  been  taken  by  virtue  of 
an  execution  against  his  person,  dies  while  in  custody,  a  new 
execntion  agafaist  his  property  may  be  issued,  as  if  the  execu- 
tion, by  virtue  of  which  he  was  taken,  had  been  returned  without 
his  having  been  taken. 

2  K.  S.  388.  f  28  (2  Bdm.  881).  Sections  29  and  30  are  In  f  1405.  post. 
See  K  1380,  1381,  ante. 

§   1404*  Id.^   "wben   creditor   cbargreL^    debtor    after   tblrty 


At  any  time  after  a  judgment  debtjr  has  remained  in  custody, 
by  virtue  of  an  execntion  against  his  person,  for  the  space  of 
thirty  dnys,  the  judgment  creditor  may  serve  upon  the  sheriff 
a  written  notice,  requiring  him  to  discharge  the  judgment  debtor 
from  custody,  by  virtue  of  the  execution.  Whereupon  the 
sheriff  must  discharge  the  judgment  debtor,  and  return  the 
execntion  accordingly.  After  service  of  such  a  notice,  another 
execution,  against  the  person  of  the  judgment  debtor,  cannot 
be  issued  upon  the  judgment;  but  after  his  discharge,  the  judg- 
ment creditor  may  otherwise  enforce  the  judgment,  as  if  the 
execntion,  from  which  he  was  discharged,  had  been  returned, 
without  his  having  been  taken. 
Ii.  1857.  ch.  427,  9  1,  amending  2  R.  S.  34,  (  17  (2  Edm.  34). 

I  1495.  New   execntion   not   to    be    enforced   airalnst   real 

prapcrty    Mild»    et«i» 

A  new  execution  against  property,  issued  in  a  case  specified 
In  the  last  two  sections,  cannot  be  enforced  against  an  interest 
in  real  property,  including  a  chnttol  renl.  which  was  purchased 
in  good  fafth.  from  the  judgment  debtor,  nfter  the  recovery  of 
the  judgment  upon  which  it  is  iR.oned:  or  which  was.  sold  by 
virtue  of  an  execution,   issued   n])on   a   previous  or  subsequent 
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CHAPTER  XIV. 


Special  Provisions  Regulating  Actions  relating  to 

Property. 

TITLE    I«— letlont  Belfttlng  U  Real  Praptrtf. 
TITLB  II.-^^tlonB  Belatlns  to  Ch  itt«li. 

TITLE  I. 

Actions  relating  to  real  properly. 

Article  1.  Action  to  recover  real  property. 

2.  Action  for  partition. 

3.  Action  for  dower. 

4.  Action  to  foroclone  a  niortfpage. 

6.  Action  to  coniiiel  the  determination  of  a  claim  to  real  jru^rty. 

6.  Action  for  waste. 

7.  Action  for  a  uulaance. 

8.  Other    actions    relating    to    real    property. 

9.  Provisions  applicable  to  two  or  more  of  the  aetlont  ■peeMWJ   1» 

ttaU    title. 
ML  Byldence    lo    actios*    or    proeoodlof*    lAToltinf    •    titlo    to    rea' 
property. 

article:  first. 

Action  to  recover  recU  property, 

8e«    U96.  Plaintiff  may  recover  damaf^es  with  the  land. 

1497.  Rents   and   profits   to   be   Included   in   damage. 

1498.  Mortgagee    cannot    maintain    action. 

1499.  Action    cannot   be    maintained   for  dower. 

1600.  Separate   action    by   joint   tenant    or    tenant   in   oommon. 

1601.  Grantee  of  litnds  held  adversely  may  maintain  action. 
1502.  Against  whom  action  to  be  brought. 

1603.  Who  may  be  joined  as  defondautn. 

1604.  When    action   may  Im   brought  for  noB'Ptyment  of  vwt. 

1606.  Id.;  when  right  of  re-entry   la  reserved  for  want  of  distrew. 
1506.  Action  against  tenant;  when   proceedings  to  bo  stayed. 

1607.  Id.;   amount   of   rent   In   arrear  to   be   stated  in  jndgmOlit. 
150R,  1509.    Id.;  when  possetision  to  be  restored  to  defendant. 

1610.  Id.;    use   of   property,    when   set   off   ngalnat   rent. 

1611.  rroi>erty  claimed  In  action;   how  deacrlbed  lb  complaint. 
1512.  Motion  for  plaintiff's  attorney  to  produce  bis  authority. 

1613.  Order   thereuiion. 

1614.  Evidence  of  authority. 
1516.  When    ouster    to    be    proved. 

1610.  Rule  when  there  are  distinct  occupants. 

1617.  The    last    section    qualified. 

1618.  When    plaintiff    may    recover    against    ooe    defondAat,    tnHttmH    to 

rights    of    others. 

1619.  Verdict,    etc.,    to    state   nature   of   plaintiff's   estate. 

1620.  Expiration  of  plaintiff's  title  before  trial. 
3621.  Abatement    of    action. 

1622.  Action   to  l3e  divided,   wlien   different   persons   raccMd  to  different 

parcels. 
1628.  Id.;   when  different  persons  succeed  to  real  property  ittd  fo  rHita 

and   profits. 
1624.  Effect  of  judgment  rendered  after  trial  of  lane  •<  fMt« 
1525.  [Repealed.  I  ^     . 

1520.  Effect  of  judgment    bv     dcniult.     etc. 
1527.    IKepfuli'd.l 
ir.2S.    [ReiM'iiliMl.l 
l.'L*0.    i:iT»<t     oil     i.«t-sr»loii     i»r  vaciitiuK  JuilgHJent. 

i.-.ao.   llU-p«"l"ll  ^    .        1  ,      .     ♦ 

IKJl.  DttUiHgcs    rccovi'iabl»s    set  off    by    defendant. 


r   14,  t.  1,  a.  1  REAL  PROPERTV.  •  g§  1496-15U1 

J  1400.  Plalntlif  may  recover  Aamasres  livUU  the  land. 

In  an  action  to  recoTer  real  property,  or  the  possession  tbereolf 
the  plaintiff  may  demand  in  his  complaint,  and  in  a  proper  ease 
recoirer,  damages  for  withholding  the  property. 

N«w  in  rona.  See  Co.  Glv.  Froo.,  f  484,  ralxl.  5;  Ob.  Proc^  |  19h  MtMk  (k 
See  I  484.  subd.  & 

i  1497.  Rents  and  profits  to  be  included  In  damagtes. 

Those  damages  include  the  rents  and  profits  or  the  value  of  the 
UFe  and  occupation  of  the  property,  where  eitUer  can  legally  be 
recovered  by  the  plaintiff. 

AoDollliiic  tbe  law  as  settled  in  67  N.  Y.  151;  2  R.  S.  310,  |$  48,  44 
and  45  (2  Edm.  219).    Bee  ^  1631.  post. 

1  141>8.  Mortfrasee  cannot  maintain  action. 

A  mortgagee,  or  his  assignee  or  other  representative,  cannot 
maintain  such  an  action,  to  recover  the  morigaged  preouae9» 

2  &.  S.  812.    f  67  (2  Bdm.  921). 

i  1499.  CAm'd,  1890.]  Action  cannot  be  maintained  Io» 
dovrer. 

Such  an  action  can  not  be  maintained  In  a  ca«e  where  an  ae^ 
tion  for  dower  may  be  maintained,  as  prescribed  in  article  third 

of  this  title;  or  ^  ^  .  ^    *       ^  •      *  i      i 

2  Where  in  any  city  the  real  property  consist  of  a  strip  of  lantt 
not  exceeding  six  inches  in  width  upon  which  there  stands  the 
exterior  wall  of  a  building  erected  partly  upon  said  strip  and 
partly  upon  the  adjoining  lot,  and  a  buildinp  htis  been  erected 
upon  land  of  the  plaintiff  abutting  on  the  said  wall,  unless  said 
action  be  commenced  within  one  year  after  the  completion  of  the 
erection  of  such  Wall  or  within  one  yoar  after  the  first  day  ot 
September,  eighteen  hundred  and  niiiety-oigbt.  But  an  action  may 
be  maintained,  if  commenced  within  the  further  period  of  one 
year  for  the  recovery  of  damages  by  reason  of  the  erection  of 
such  wall,  and  upon  the  satisfaction  of  the  judgment  for  such 
damages  the  title  of  the  plaintiff  to  such  strip  of  land  shall  thereby 
be  transferred  to  and  vest  in  the  defendant.  If  neither  an  action 
of  ejectment  nor  an  action  for  the  recovery  of  damages  be  brought 
within  the  period  hereby  limited  therefor,  the  person  In  prtsses- 
Fiftn  of  such  Unds  ahiiU  be  deemed  to  have  an  easement  in  said 
j^trip  of  land  so  long  as  the  said  wall  partly  ereoted  thereon,  shaU 
stand,  and  no  longer,  and  in  case  of  the  destn><^+ion  of  such  wall 
the  owner  of  sneh  strip  shall  have  the  same  right  to  take  or  re- 
cover the  possession  thereof  as  if  such  wall  had  never  existed. 

See  i  ItOt,  tK»t :  L.  1998.  Ch .  SI7 .    In  olTect  Sept.  1, 1898. 

I  1500.  fci»aralo  «:ctIon  hy  Joint  t«innnt  or  tenant  In 
rottimon. 

Where  two  or  more  persons  are  entitled  to  the  possession  of  real 
property,  ns  joint  tenants  or  tenants  in  common,  one  or  more  of 
them  wny  maintain  such  nu  action,  to  recover  his  or  their  un- 
divided «bare«  in  the  property,  in  any  case  where  such  an  action 
might  be  maintained  by  all. 

I   lfM>l.    [Am'd,   1882.]    Grantee    of   lands   lield   adveraeiy 

laay  maintain  action. 

Such  an  action  may  be  maintained  by  a  grantee,  his  heir  or 
devisee,  in  the  name  of  the  grantor,  or  his  heir,  where  the  convey- 
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ance,  under  which  he  claims,  is  Toid  because  the  properly  con- 
veyed was  held  adversely  to  the  grn?itor.  The  plaintiff  must  be 
allowed  to  prove  the  facts  to  bring  the  case  within  this  section. 
In  BQch  an  action  a  judgment  agajnst  the  plaintiff  shall  not 
award  costs  to  ttie  defendant;  but  where  the  defendant  is  entitled 
to  costs  as  prescribed  in  section  three  tliousand  two  hundred  and 
twenty-nine  of  this  act,  thoy  may  be  taxed,  and  the  person  who 
maintained  the  action  in  the  plaintiff's  name  may  be  compelled 
to  pay  the  same  as  prescribed  m  section  three  thousand  two  hun- 
dred and  forty-seven  of  this  act, 
Co.  Proc,  §  111;  1  R.  S.  739,  S  !«  (1  Edm.  690). 

S  1502.  Aflrainst  -vrlioin  action  to  be  brouybt. 

Where  the  complaint  demands  judgment  for  the  immediate 
possession  of  the  property,  if  the  property  is  actually  occupied, 
the  occupant  thereof  must  be  made  defendant  in  the  action.  If 
it  is  not  so  occupied,  the  action  must  be  brought  against  Bomo 
person  exercising  acts  of  ownership  thereupon,  or  claiming  title 
thereto,  or  an  interest  therein,  at  the  time  of  the  commencemeui 
of  the  action. 

2  R.   S.  304,   8  4  (2  Edm.  312). 

I  1603.  "Who  may  be  Joined  as  defendants* 

In  either  of  the  cases  specified  in  the  last  section,  any  other 
person  claiming  title  to,  or  the  right  to  the  possession  of,  the  re:U 
property  sought  to  be  recovered,  as  landlord,  remainderman,  re- 
versioner, or  otherwise  adversely  to  the  plaintiff,  may  be  joined  as 
defendant  in  an  action  therefor. 

See  Co.  Proc..  Sf  118  «n(l  1^00. 

1  1S04,  liVben  action  naay  be  brought  for  non-payntent 
of  rent. 

When  six  months*  rent  or  more  is  in  arrear,  upon  a  grant  re- 
serving rent,  or  upon  a  loase  of  real  property,  and  the  grantor  or 
lessor,  or  his  heir,  devisee,  or  assignee,  has  a  subsisting  right 
by  law  to  re-enter  for  tlie  failure  to  pay  the  rent,  he  may  maintain 
an  action  to  recover  the  property  granted  or  demised,  without  any 
demand  of  the  rent  in  arrear,  or  re-entry  on  the  property. 

2  R.   S.  505,  S  30  (2  Edm.  521). 

S  1606.  Id.;  ^vben  riffbt  of  re-entry  ia  reserved  for  vmant 
of  distreaii. 

Where  a  right  of  re-entry  is  reserved  and  given  to  a  grantor  or 
lessor  of  real  property,  in  default  of  a  sufficiency  of  goods  and 
chattels  whereon  to  distrain  for  the  satisfaction  of  rent  due,  the 
re-entry  may  be  made,  or  an  action  to  recover  the  property  de- 
mised or  granted,  may  be  maintained  by  tbe  grantor  or  lessor,  or 
his  heir,  devisee,  or  assignee,  at  any  time  after  default  in  the  pay- 
ment of  the  rent;  provided  the  plaintiff,  at  least  fifteen  days 
before  the  action  is  commenced,  serves  upon  the  defendant  a 
written  notice  of  his  intention  to  re-enter,  personally,  or  by 
leaving  it  at  his  dwelling-house  on  the  premises  with  a  person  of 
suitable  age  and  discretion;  or,  if  the  defendant  cannot  be  found 
with  due  diligence,  and  has  no  dwelling-house  on  the  premises, 
whereat  a  person  of  suitable  age  and  discretion  can  be  found, 
by  posting  it  in  a  conspicuous  place  on  the  premises. 

L.  1846.  ch.  274.  f  3  (4  Edm.  4.^3).  am'd. 
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§   1S06.   Action  agrainat   tenant,   ^rl&en  proceed IniTM   to  be 
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At  any  time  before  final  judgment  for  the  plaintiff  is  rendered, 
and  the  judgment-roll  is  filed,  in  an  action  brought  as  prescribed 
in  either  of  the  last  two  sections,  tbe  defendant  may  pay  or 
tender  to  the  plaintiff  or  his  attorney,  or  pay  into  court,  all  the 
rent  then  in  arrear,  with  interest  and  the  costs  of  the  action  to 
be  taxed;  and  thereupon  the  complaint  must  be  dismissed. 

Amending  2  B.  S.  606.  §  32  (2  Edm.  521). 

1  160T.    Id.|   amount    of  rent   In    nrrear    to    be    stated   in 

In  snch  an  action,  a  verdict,  report,  or  decision  in  favor  of  the 
plaintiff,  must  fix  the  amount  of  rent  in  arrear  to  the  plaintiff, 
or,  if  judgment  is  taken  by  default,  the  amount  thereof  must  be 
ascertained  by  or  under  the  direction  of  the  court;  and,  in  eithex 
case,  it  must  be  stated  in  the  judgment. 

i  1606.  Id.)  nvlten  poiiseaslon  to  be  restored  to  defendant. 

At  any  time  within  six  months  after  possession  of  the  property, 
.iwarded  to  the  plaintiff  in  such  an  action,  has  been  delivered  to 
him  by  virtue  of  an  execution  issued  upon  a  judgment  rendered 
therein,  the  defendant,  or  any  person  who  has  succeeded  to  his 
interest,  or  a  mortgagee  of  the  lease,  or  of  any  part  thereof, 
who  was  not  in  possession  when  final  judgment  was  rendered, 
may  pay  or  tender  to  the  plaintiff,  or  his  executor,  administrator, 
or  attorney,  or  may  pay  into  court,  for  the  use  of  the  person  so 
entitled  thereto,  the  amount  of  rent  in  arrear,  as  stated  in  the 
judgment,  and  the  costs  of  the  action,  with  interest,  and  all 
other  charges  incurred  by  the  plaintiff. 

2  B.  S.  506.  I  S3  (2  Edm.  621). 

§  IBCW.  Tike  same. 

Within  three  months  after  making  the  payment  or  tender,  the 
person  who  made  it,  or  his  representative,  may  apply  to  the  court 
for  an  order  that  possession  of  the  property  be  delivered  to  him; 
and  thereupon,  upon  proof  of  the  facts,  and  payment  of  the  sum 
due  by  reason  of  rent  accruing  since  the  judgment  was  rendered, 
and  upon  compliance  with  all  other  terms  to  be  complied  with  by 
the  grantee  or  lessee,  to  the  time  of  the  application,  the  court 
must  make  an  order,  directing  that  possession  of  the  property  be 
delivered  to  the  applicant,  who  shall  hold  and  enjoy  the  same, 
withont  any  new  grant  or  lease  thereof,  according  to  the  terms  ol 
the  originad  grant  or  lease.  Notice  of  the  application  must  be 
served  upon  the  plaintiff's  attorney. 

2  B.  S.  606,  n  n  and  9»  {2  Bdm.  622). 

I  ISIO.  Id.f  nse  of  proper tr>  Trhen  net  olf  asm^inrnt  rent. 

If  possession  of  the  property  recovered  has  been  delivered  to  the 
plaintiff,  by  virtue  of  an  execution  issued  upon  a  judgment  in  the 
action,  the  order  must  provide  for  setting  off  the  sura  which  the 
plaintiff  has  made,  or  which  he  might,  without  wilful  neglect,  have 
made,  of  the  property,  during  the  possession  thereof,  against  the 
rent  accruing  after  the  judgment  was  rendered,  and  for  re- 
imbursement to  the  applicant  of  the  balance,  if  any,  of  the  sum 
paid  into  court  by  him,  after  making  the  set-off  prescribed  in  this 
section. 

Id.,   I  88. 
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1  1611.  Property  c1«line«1  in  action;  hoiv  described  In 
complaint. 

The  complaint  must  describe  the  property  claimed  with  common 
certainty,  by  settina:  forth  the  name  of  the  township  or  tract, 
and  the  number  of  tne  lot,  if  there  is  any,  or  in  some  other  appro- 
priate manner;  so  that,  from  the  description,  possession  of  the 
property  claimed  may  be  delivered,  where  the  plaintiff  is  entitled 
thereto. 

2  R.  S.  304,  §  8  (2  Edm.  313).  am'd.    See,  also,  fi  1435.  ante. 

I  1912.  Motion  for  plalntllTs  attorney  to  prodvce  Itls 
anthority. 

A  defendant,  in  an  action  to  recover  real  property  or  the  nosses- 
sion  thereof,  may.  at  any  time  before  answerlnjr,  upon  an  affidavit 
that  evidence  of  tl^e  authority  of  the  plaintifTs  attorney  to  com- 
mence the  action  has  rot  been  served  upon  him,  apply,  iix>on 
notice,  to  the  court  or  judge  thi-reof,  for  an  order  directing  the 
attorney  to  produce  such  evidence. 

AmoBfilnc  aod  ooiuwiUaaaog  H  17  and  IB,  2  H.  S. 

5  161S.  Order  tlierenpon. 

Upon  such  an  ai>plication,  the  court  or  judge  must.  In  a  proper 
case,  make  an  order,  requiring  the  plaintiff's  attorney  to  produce, 
as  directed  therein,  evidence  of  his  authority  to  commence  the 
action,  and  staying  all  proceedings  therein,  on  the  part  of  the 
plaintiff,  until  the  evidence  is  produced. 

Id.,  §  19. 

6  1614,  Evidence  of  authority. 

Any  written  request  of  the  plaintiff  or  his  agent,  to  the  plaintiff's 
attorney,  to  commence  the  action,  or  any  written  recognition  of 
his  authority  so  to  do,  verified  by  the  affidavit  of  the  attorney,  or 
any  other  competent  witness,  is  sufficient  presumptive  evidence 
of  such  autliority. 

Id.,  i  20. 

I  1615.  When  onater  to  be  proved. 

Where  the  action  is  brought  by  a  tenant  in  common,  or  a  joint 
tenant,  against  his  co-tenant,  the  plaintiff,  besides  proving  his 
right,  must  also  prove  that  the  defendant  actually  ousted  him, 
or  did  some  other  act,  amounting  to  a  total  denial  of  his  right. 

Id.,   I  27. 

I  1516.  Rnle  vrhen  there  are  distinct  oeonpanta. 

Where  there  are  two  or  more  defendants,  and  it  is  alleged,  in 
the  answer  of  either  of  them,  that  he  occupies  in  ueveralty,  or 
that  he  and  one  or  more  of  his  co-defendants  occupy  jointly,  one 
or  more  distinct  parcels,  and  that  one  or  more  other  defendants 
possess  other  parcels,  in  severalty  or  jointly,  the  court  may,  in  its 
discretion,  upon  the  application  of  the  plaintiff,  and  upon  suet 
terms  as  justice  requires,  direct  that  the  action  be  divided  in*^o 
as  many  actions  as  are  noresnary.  If  the  action  is  not  so  divider, 
and  it  appears,  upon  the  trial,  that  the  allegation  is  true,  the 
plaintiff  must,  before  the  evidence  is  closed,  elect  against  which 
defendant  or  dofendauts  he  will  proceed;  and  a  j  "dgment  dismiss- 
ing the  complaint  must  thereupon  be  rendered,  ;a  favor  ot  the 
other  defendants. 

Td.,    S   29,    Id   BubRtance. 
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I  151T.  Tlte  last  aectloa  qualllled. 

The  last  section  does  not  apply  to  a  case,  where  two  or  more 
defendants  occupy  different  apartments  In  a  building.  In  such  a 
case.  In  an  action  to  recoyer  the  building  and  its  curtilage,  the 
plaintiif  Is  entitled  to  Judgment  jointly  against  all  the  defendants 
who  are  liable  to  him. 

I  11118.  ^'licm  yiaXnttff  maF  ree^vev  avatast  one  4eff«a4- 
tLnt  sabjeet  to  rlffltts  of  otli^vs. 

Section  1516  of  this  act  does  not  apply  to  a  case,  whore  one  or 
more  defendants,  answering  as  therein  prescribed,  hold  under 
another  defendant,  and  the  plaintiff  elects  to  proceed  against  the 
latter,  subject  to  the  rights  and  interests  of  the  former.  In  such 
a  eaae,  the  proceedlni^  against  the  defendant  so  answering  must 
be  stayed  until  final  judgment;  and  if  the  plaintiff  recovers  final 
jodinnent  agahist  the  defendant,  under  whom  they  hold,  the 
Jad^nent  operates  as  a  transfer  to  the  plaintiff  of  that  defendant' t) 
right,  title,  and  interest,  and  the  costs  of  the  defendant  or  defend- 
ants flo  answering  are  in  the  discretion  of  the  court. 

f  1IS19.  Verdict,  etc.,  to  state  natare  of  plalatllTs  estate. 

A  yerdictj  report,  or  decision,  in  favor  of  the  plaintiff,  iu  an 
action  specified  in  this  article,  must  specify  the  estate  of  the 
plaintiif  in  the  property  recovered,  whether  it  is  in  fee,  or  for  life, 
or  Cor  a  term  of  years,  stating  for  whose  life  it  is,  or  specifying 
the  duration  of  the  term^  if  the  estate  is  less  than  a  fee. 

I  isao.  Bzylvatlott  of  plalatlfPs  title  before  trial. 

If  the  right  or  title  of  the  plaintiff,  in  an  action  specified  in  this 
article,  expires  after  the  commencement  of  the  action,  but  before 
the  truil,  and  he  would  have  been  entitled  to  recover,  but  for  the 
expiration,  the  verdict,  report,  or  decision  must  be  rendered 
according  to  the  fact;  and  the  plaintiff  is  entitled  to  Judgment  for 
his  damages  for  the  withholding  of  the  property,  to  the  time  when 
his  right  or  title  so  expired. 

a  B.  8.  80S,  I  31  (3  Sam.  B16). 

I  isai.  Abateiaeat  of  action. 

The  provisions  of  title  fourth  of  chapter  eighth  of  this  act,  as 
applied  to  an  action  specified  in  this  ~  article,  are  subject  to  the 
qualification  that  the  court  may,  in  its  discretion,  proceed  as  pre- 
scribed either  in  that  title  or  in  the  next  two  sections. 

Mbstltttttd  tat  id.,  f  82,  and  L.  ISSB. 


I  18^9.  Aetlon  to  be  dl'rlded,  wlkea  dlifereat  persons  sac- 
•eoA  to  dltferent  parcels. 

Where,  upon  the  death  of  a  party,  different  persons  succeed 
to  the  decedent's  title  to,  or  interest  in,  different  distinct  parcels 
of  the  property  sought  to  be  recovered,  the  court  may,  upon 
motion*  and  umu  such  terms  as  justice  requires,  direct  that  the 
action  be  divided  into  as  many  actions  as  are  necoHsary;  and 
that  the  successor  to  the  title  or  interest  of  the  decedent,  to  or 
in  each  distinct  parcel,  be  substituted  as  plaintiff  or  defendant, 
as  the  case  requires,  in  an  action  relating  thereto. 

I  1623.  Id.  I  vrben  different  persons  sneceed  to  real  prop- 
erty aad  to  rents  and  profits. 

Where  the  plaintiff  seeks  to  recover  damages  for  withholding 
the  property,  and,  upon  the  death  of  a  party,  different  persons  snc- 
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cced  to  the  decedent's  right  or  liability  for  those  damages,  aiul  to 
his  title  to  or  interest  in  the  property,  the  court  may,  upon  motion 
made  upon  notice  to  the  persons  to  be  affected,  and  upon  ;^uch 
terms  as  justice  requires,  direct  the  action  to  be  divided  into  two 
actions,  one  to  recover  the  possession  of  the  property,  with  the 
rents  and  profits  thereof  accruing  after  the  decedent's  death,  tbe 
other  to  recover  the  damages  accruing  before  his  death:  and  that 
the  successor  in  interest  of  the  decedent,  with  respect  to  the 
cause  of  action  in  each  action,  be  substituted  as  plaintiff  or 
defendant  therein,  as  the  case  requires. 

Substituted    for  2   R.    S.   811,    |   54    (2   Edm.   820). 

§   1524.    [Am*d,  1811.1     Kflect  of  Judsment    rendered  »Cter 
trial   of  iMsae   of   fact. 

A  final  judgment  in  an  action  specified  in  this  article,  rendered 
upon  the  trial  of  an  issue  of  fact,  is  conclusive,  as  to  the  titio 
established  in  the  action,  upon  each  party  against  whom  it  is  ren- 
dered, and  every  person  claiming  from,  through  or  under  him,  by 
title  accruing,  either  after  the  judgment-roll  is  filed,  or  after  a 
notice  of  the  pendency  of  the  action  is  filed  in  the  proper  county 
clerk's  oflSce,  as  prescribed  in  article  ninth  of  this  title. 

2  R.  S.  300,  I  38  (2  Edm.  317),  as  am'd  by  L.  1862.  ch.  485;  am'd  by 
Ij,   1911.  ch.  509.  In  effect  Soj)t.   1,   1911. 

§  1525.     [Repealed  by  L.  1911,  ch.  509,  in  effect  Sept.  1,  1911.1 

S   1526.   lAm*d»  1911.]     Effect  of  Jadvment  by  default,  etc. 

A  final  judgment  for  the  plaintiff,  rendered  is  an  action  speci- 
fied in  this  article,  otherwise  than  upon  the  trial  of  an  i^sue  of 
fact,  is  conclusive  upon  the  defendant,  and  every  person  claim- 
ing from,  through,  or  under  him,  by  title  accruing,  either  after 
the  judgment-roll  is  filed,  or  after  a  notice  of  the  pendency  of 
the  action  is  filed  in  the  proper  county  clerk's  office,  as  prescribed 
in  article  ninth  of  this  title. 

Id.,    I   38.      Am'd   by   L.    1911.    ch.    509.   In   effect   Sept.   1,   1911. 

5  1527.     [Repealed  by  L.  1911,  ch,  509,  in  effect  «ept.  1,  1911.] 
9  1528.     [Repealed  by  L.  1911,  ch.  509,  in  effect  Sept.  1,  1911.] 

I   1620.    [Am'd,  1911.]    'Bifect    on    poaaesuloii    of   ▼acatiao' 
JadKinent. 

Where  the  plaintiff  has  taken  possession  of  real  property  by 
virtue  oT  a  final  judgment,  his  possession  shall  not  be  in  any 
way  affected  by  the  vacating  of  the  judgment.  In  snch  a  case, 
if  the  defendant  thereafter  recovers  final  judKment  iu  tbe  action, 
it  must  award  to  him  the  restitution  of  the  .posseKsion  of  tbe 
property:  and  he  may  have  an  execution  thereupon  for  the  de- 
livery of  the  possession  to  him,  as  if  he  was  plaintiff. 

Id..    $  41.  am'd.     Am'd  by  L.   1911.  ch.   509.   in  effect  Sept.   1.   1911. 

§  1530.     [Repealed  by  L.  1911,  ch.  509,  in  effect  Sept.  1,  1911.] 

§  1531.  DainaHTen  rectiverabley  Met-off  hy  defendant. 

In  an  action,  brought  as  prescribed  in  this  article,  the  plaintiff, 
whore  he  recovers  judgment  for  the  i)roperty,  or  possession  of 
the  property,  is  entitled  to  recover,  as  damages,  the  rents  and 
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profits,  or  the  value  o£  the  use  and  occupation,  of  the  real  prop- 
erty recoTered,  for  a  term  not  exceeding  six  years;  but  the  dam- 
ages shall  not  include  the  value  of  the  use  of  any  improvements 
made  by  the  defendant,  or  those  under  whom  he  claims.  Where 
permanent  improvements  have  been  made,  in  pood  faith,  by  the 
defendant,  or  those  under  whom  he  claims,  while  holding,  under 
color  of  title,  adversely  to  the  plaintiff,  the  value  thereof  must 
be  allowed  to  the  defendant,  in  reduction  of  the  damages  of  the 
plaintiff,  but  not  beyond  the  amount  of  those  damages. 

3C7 
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ARTIOIiB  BBOOIID, 

Action  fiyi  partUion* 

0M.  1S82«  When  action  for  partltioQ  may  be  bcongtit. 

l.^as.  Id.;    by   i-emaludermaD. 

.t584.  Id.;  by  an  infant. 

1685.  Guardian  ad  litem;  bow  appointed. 

1536.  Security.  ^  ^.        ^  _._^    ^ 

1537.  When  beir  may  maintain  action  for  jMirtStlOA  Of  Ifl^Wd 
1588.  Who    must    be    parties. 

1539.  Who    may    be    made    parties. 

1540.  Id.;    as   to  persons   baring   liens. 

1541.  ProTislon  where  a  party  Is  unknown. 
1642.  Complaint   to   state   Interests   of   partlefl. 

1543.  Title    of    parties    may    be    tried. 

1544.  Issues  of  fact,  triable  by  Jury. 

1545.  When  title  to  be  ascertained  by  tbe  coorl. 

1546.  Interlocutory  Judgment. 

1547.  Partial    partiuon;     woen    made. 

1548.  Shares  may  be  set  off  in  common. 

1549.  Appointment  of  commissioners. 
1650.  Commissioners    to    be    sworn,    etc. 
1551.  Id.;  when  to  make  partition. 
1652.  Partition;   how  made. 

1553.  Provision    where    there    is    a    particular    cstataL 

1554.  Report    of    commlsioners. 

1555.  Fees    and    expenses. 

1556.  Confirming  or  setting  aside  report. 

1557.  Final  Judgment  on  report.     Effect  thereof. 

1558.  Judgment  must  direct   delivery  of  possession. 

1559.  Costs;    bow  awarded.    Id.;   against  onknowii 

1560.  Sale  of  property;   when  direct  d. 

1561.  Ileference    to   Inquire   as   to   creditors. 
1502.  Duty   of  referee. 
1563.  Money   to   be   paid   into  court. 
''564.  Application   for   money. 
1505.  Payment   of    incumbrances. 

1566.  Other  parties  not  to  be  delayed. 

1567.  Sale  of  dower  interest. 

1568.  Purchaser  to  hold  the  property  free  therefrom. 

1569.  Gross  sura  to  be  paid  to  or  inyosted  for  tenant  in  dower, 

1570.  Interosts  of  owners  of  future  estates  to  be  protected. 

1571.  Married    woman   may   release  her  interest. 
ll>72.  rnknown    owners. 
1d73.   lair;   terms  of   credit  thereupon. 
1574.  Crodlt;    how    secured. 
irjTS.  R<'p«rHte  Rcourltlea. 
jf»76.  R  port    of    sale. 
1577.  Final   Judcment;    effect    thereof. 
]r>7S,  'd.:   effect    thereof  upon    Inonrabrancers. 

1579.  Costs   and   expenses;    bow   paid. 
ir»sO.  Distribution    of    proceeds. 
]r»M.  Shares    of    Infants. 
1582.  Id.;    oi    unknown   and    absent   owners. 
l.'s.t.  Id.;  of  tonnnls  of  particular  estates. 
]r»R4.  Court   may  require   security  to   refund. 

1585.  Security  to  be  taken  in  name  of  county  treasoier. 

1586.  Action   thereupon. 
15S7.  Compensation    to    eqiialize    partition. 
15R8.  Procoedinjfs  on  death  of  parties. 

1580.  Rents,   etc.,   may   be   adjusteil. 

1500.  Partition   by   guardian   of  infant,   committee  of  lunatle, 
1691.  Contents    of    petition. 

1592.  Court   may   authorize  partition. 

1593.  Effect  of  releases. 

1594.  When  the  State  is  interested. 

1696.  Exemplified   copy  of  Judgment  may  be  recorded. 

I  1632.  'Wben  action  for  partition  may  be  bromrltt. 

Where  two  or  more  persons  hold  and  are  in  possession  of  real 
property,  as  joint  tenants  or  ns  tenants  in  common,  In  wbldi 
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either  of  tliem  has  an  estate  of  inheritancej  or  for  life,  or  for 
X^&rSf  any  one  or  more  of  them  may  maintain  an  action  for  the 
paxtltion  of  the  property,  according  to  the  respect ive  rights  of  the 
persons  interested  therein;  and  for  a  sale  thereof,  if  it  appears 
tiiAt  a  partition  thereof  cannot  be  made,  without  great  prejudice 
to  the  owners.  . 

2  R.  S.  817.  I  1  (2  Bdm.  826).  am'd.    See  SnlM  65,  66. 

i  1S33.  [AmMy  18870    Id- 1  ^7  remainderman. 

Where  two  or  more  persons  hold  as  joint  tenants,  or  as  tenants 
in  common,  a  vested  remainder  or  reversion,  any  one  or  more  of 
them  may  maintain  an  action  for  the  partition  of  the  real  prop- 
erty to  which  it  attaches,  according  to  their  respective  shares 
therein,  subject  to  the  interest  of  the  person  holding  the  particular 
estate  therein,  but  no  sale  of  the  premisos  in  such  nn  action  shall 
be  made  except  by  and  with  the  consent  in  writing,  to  be 
acknowledged  or  proved  and  certified  in  like  manner  as  a  deed,  to 
be  recorded  by  the  person  or  persons  owning  and  holding  such 
particular  estate  or  estates;  and  if  in  such  nn  action  it  shall 
appear  in  any  stage  thereof  that  partition  or  sale  cannot  be  made 
without  great  prejudice  to  the  owners,  the  complaint  must  be 
dismissed.  The  dismissal  of  the  complaint,  as  herein  provided, 
shall  not  affect  the  right  of  any  party  to  bring  a  new  action,  after 
the  determination  of  such  particular  estate. 

L.  1887.  cb.  083. 

i  16S4.  Id.  I  by  an  infant. 

An  action  for  the  partition  of  real  property  shall  not  be  brought 
by  an  infant,  except  by  the  written  authority  of  the  surrogate  of 
the  county  in  which  the  property,  or  a  part  thereof,  is  situated. 
The  anthority  shall  not  be  given,  unless  the  surrogate  is  satisfied, 
by  affidavit  or  other  competent  evidence,  that  the  interests  of  the 
infant  will  be  promoted  by  bringing  the  action.  A  judgment  for 
a  partition  or  sale  shall  not  be  rendered  in  such  an  action,  unless 
tho  conrt  is  satisfied  that  the  interests  of  the  infant  will  be 
promoted  thereby,  and  that  fact  is  expressly  recited  in  the  judg- 
ment. 

L.  1S52.  ch.  277.  f|  1  and  2.  am'd. 

I  1536.  Gnardflan  ad  litem  |  ho^v  appMnted. 

A    guardian   ad   litem   for   an    Infant   party,    in  an  action  for 
partition,  can  be  appointed  only  by  the  court. 
Id.,  mod  2  B.  8.  817.  |  2  (2  Edm.  326).    See,  also,  i  472,  aate. 

I  1686.  [Am'd,  1884.]    Secnrltr- 

The  security  to  be  given  by  the  guardian  ad  litem  for  an  infant 
party,  in  an  action  for  partition,  must  be  a  bond  to  the  people  of 
this  State,  executed  by  him  and  one  or  more  sureties,  as  the 
court  directs,  in  a  sam  fixed  by  the  court,  conditioned  for  the 
faithful  discharge  of  the  trust  committed  to  him  as  guardian,  and 
tc  render  a  just  and  true  account  of  his  guardianship,  in  any  court 
or  place,  when  thereunto  required.  The  bond  must  be  filed  with 
the  clerk,  before  the  guardian  enters  upon  the  execution  of  his 
duties;  and  it  cannot  be  diroensed  with,  although  he  is  the  general 
gnardian   of  the  infant. 

t  B.  S.  nr,  {f  8  and  i  (2  Bdm.  KM),  aw'dt  L.  1884,  «h.  404.  iM  B«l^  « 

869 


J 


§S  1537-38  FOR  PARTITiOX.  c.  14,  t.  1,  a.  2 

§  1537.  IVlien  belr  mny  maintain  action  for  partition  of 
devi»ed.  property. 

A  person  claiming  to  be  entitled,  as  a  joint  tenant  or  a  tenant  in 
common,  by  reason  of  his  being  an  heir  of  a  person  who  dicnl, 
holding  and  in  possession  of  real  property,^  may  maintain  an  ac- 
tion for  the  partition  thereof,  whether  he  is  in  or  out  of  pos«e»- 
sion,  notwithstanding  an  apparent  devise  thereof  to  another  by 
the  decedent,  and  possession  under  such  a  devise.  But  in  such 
an  action,  the  plaintiff  must  allege  and  establish  that  the  ap- 
parent devise  is  void. 

L.   1S53,  cb.   23S,    8  2    (4  Edm.   504). 

§  15HN.  tAin'd,  1800,  1897,  1898,  lOOS,  1»09.]  'WlkO  m««t 
be    partieM. 

Every  person  having  an  undivided  share,  In  po-ssession  or  others 
wise,  in  the  property,  as  tenant  in  fee,  for  life,  by  the  courtesy, 
or  for  years;  every  person  entitled  to  the  reversion,  remainder  or 
inheritance  of  an  undivided  share,  after  the  determination  of  a 
particular  estate  therein;  every  person  who,  by  any  contingency 
contained  in  a  devise  or  grant,  or  otherwise,  is  or  may  become 
entitled  to  a  beneficial  interest  in  an  undivided  share  thereof, 
provided  that  where  a  future  estate  or  interest  is  limited  in  any 
contingency  to  the  persons  who  shall  compose  a  certain  class 
upon  the  happening  of  a  future  event,  it  shall  be  sufBcient  to 
make  parties  to  the  action  the  persons  who  would  have  been 
entitled  to  such  estate  or  interest  if  such  event  had  happened 
immediately  before  the  commencement  of  the  action:  every  per- 
son having  an  inchoate  right  of  dower  in  an  nndiyided  share  in 
the  property;  and  every  person  having  a  right  of  dower  in  tlie 
property,  or  any  part  thereof,  which  has  not  been  admeasured, 
must  be  made  a  party  to  an  action  for  a  partition.  But  no  per- 
son, other  than  a  joint  tenant,  or  a  tenant  in  common  of  the 
property,  shall  be  a  plaintiff  in  the  action.  Whenever  an  action 
for  the  partition  of  real  property  shall  be  brought  before  the 
expiration  of  three  years  from  the  time  when  letters  of  admin- 
istration or  letters  testamentary,  as  the  case  may  be,  shall  have 
been  issued  upon  the  estate  of  the  decedent  from  whom  the 
plaintiff's  title  is  derived,  the  executors  or  administrators,  n« 
the  case  may  be,  if  any,  of  the  estate  of  said  decedent,  shall 
be  made  parties  defendant.  In  case  no  executor  or  adminis- 
trator of  such  decedent  shall  have  been  appointed  at  the  time 
said  action  is  begun,  that  fact  shall  be  alleged  in  the  complaint. 
The  exi'cutors  or  administrators,  if  any,  as  the  case  may  be, 
of  a  deceased  pers<m,  who,  if  living,  should  be  a  party  tosuch 
action,  shall  be  made  parties  defendant  therein,  and  in  case  no 
executor  or  administrator  of  such  deceased  person  shall  have 
been  api)ointed,  that  fact  shall  be  alleged  in  the  complaint. 
Where  the  interlocutory  judgment  directs  a  sale  of  the  prem- 
ises sought  to  be  partitioned,  or  of  some  part  thereof,  the  judg- 
nient  may.  in  the  discretion  of  the  court,  direct  that  the  prem- 
ises so  sold  pursuant  to  such  interlocutory  judgment  shall  be 
free  from  the  lien  of  ever^-  debt  of  such  decedent  or  decedents, 
except  debts  which  were  a  lien  upt>n  the  premises  before  the 
death  of  such  <Iecedent  or  decedents.  When  the  action  is 
brought  before  thpre  years  have  elapsed  from  the  granting  of 
such  letters  of  administration  or  letters  testamentary,  as  the 
case  may  be,  upon  the  estate  of  the  decedent  from  whom  the 
plaiHtiff  derived  his  title,  and  the  interlocutory  judgment  directs, 
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as   above  provided,  that  the  premises  shall  be  sold,  free  from 
the  lien  of  debts,  the  final  judgment  shall  direct  that  the  pro- 
ceeds of  the   sale   remaining   after   the   payment  of  the   costSi 
referee's  fees,  expenses  of  sale,  taxes,  assessments,  water  rates, 
and  liens  establislied  before  the  death  of  the  decedent.  iuoludiuK 
any  sum   allowed   to  a   widow   in   satisfaction   of  her   right  of 
dower,  therein  directed  to  be  paid,  be  forthwith  paid  into  court 
by  the  referee  making  such   sale  by  depositing   the  same  with 
the  county  treasurer  of  the  county,   in   which  the   trial  of  the 
action   is   placed,   to  the  credit   of  the   parties   entitled  thereto, 
to  await  the  further  order  in  the  premises.     Where  the  action 
is  brought  before  three  years  have  elapst^l  from  the  granting  of 
letters   of   administration  or   letters   testamentary,   as   the   case 
may  be,  upon  the  estate  of  a   deceased  ^)erson,   who,  if  living, 
should  be  a  party  to  the  action,  and  the  interlocutory  judgment 
directs,  as  above  provided,  that  the  premises  shall  be  sold,  free 
from  the  lieu  of  debts,  the  final  judgment  shall  direct  that  the 
share  of  the  proceeds  of  such  sale,  which  would  have  been  his, 
if  living,   be  paid  into  court  by  such  referee,  by  depositing  the 
same  with  such  county  treasurer,  to  await  the  further  order  in 
the   premises.      Uiwn    the    certificate    of    the    surrogate    of    the 
county  of  which  the  decedent  was,  at  the  time  of  his  death,  a 
resident,  showing  that  three  years  have  elapsed  since  the  issuing 
of  letters  testamentary  or  letters  of  administration,  as  the  caso 
may  be,  upon  the  estate  of  said  decedent,  and  that  no  proceed- 
ings for  the  mortgage,  lease  or  sale  of  the  real  property  of  said 
decedent  for  the  payment  of  his  debts  or  funeral  expenses,  or 
both,  is  pending,  and  upon  the  certificate  of  the  county  clerk  of 
the  county  where  the  real  property  sold  under  the  interlocutory 
judgment  is  located,  showing  that  no  notice  provided  for  in  sec- 
tion twenty-seven  hundred  and  fifty -one  of  the  code  of  civil  pro- 
cedure has  been  filed  in  his  office,  the  court,  wherein  the  final 
judgment  was  made  shall,  upon  thv»  application  of  any  party  to 
said    action,   make   an   order  directing   the   county   treasurer   to 
pay  to  said  party  from  said  deposit,  th'*  amount  to  whirh  he  is 
entitled   under   the  said   final  judgment,    with   the  accumulation 
thereon,   if  any,   less   the   fees   of   said   county   treasurer.     Any 
party   to   such   action   may,    at  any   time   after   final   judgment, 
upon  notice  to  the  execute rs  or  administrators  of  the  decedent 
from    whom   the   party  applying   derived    his   share   or   interest, 
apply  to  the  court  in  which  said  action  is  pending  for  leave  to 
withdraw  the  deposit  or  the  share  of  the  deposit,  adjudged  in 
the  final  judgment  to  belong  to  him;  and,  upon  said  application, 
the  court  may,   in  its  discretion,   make  an  order   directing  the 
county  treasurer  to  pay  over  to  said  party  the  deposit,  or  the 
share  of  the  deposit,  adjudged  in  the  final  judgment  to  belong  t'> 
him,  but  said  order  shall  not  be  made  until  said  party  so  apply- 
ing shall  have  furnished  a  bond  to  the  people  of  the  state  of 
New  York   in  the  penalty  of  twice  the  amount  of  the  deposit 
sought  to  be  withdrawn,  with  two  or  more  good  and  sufficient 
sureties,  approved  by  the  judge  or  justice  of  the  court  making 
such  order,  and  filed  with  such  approval,  in  the  office  of  the  clerk 
of  the  county  in  which  such  action  is  pending,  to  the  effect  that 
the  said  party  so  withdrawing  said  deposit  will  pay  any  and  all 
claims,  not  exceeding  the  amount  of  said  deposit,   when  there- 
unto required  by  order  of  the  court  or  by  order  of  the  surrogate 
or  of  the  surrogate's  court   in  a  proceeding  to  mortgage,  lease 
or  sell  th^  jreal  property  of  such  decedent.     >Vhere  a  final  uo 
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counting  has  been  had  in   tho  estate  of  said  decedent  in  a  sur- 
rogate's court,  and  certified  copies  of  the  account  and  decree  of 
final   settlement,   showing?  that   all  of  the  debts  of  the  decedent 
have  been  paid  in  full,  is  filed  with  the  court  having  jurisdiction 
of  the  fund,  the  court  may  dispense  with  the  piving  of  a  bond 
and   direct   the   ininiedinte   payment   of   the   fund    to   the    parties 
entitled  thereto,  subject  to  the  provisions  of  article  second,   title 
three,  chapter  fifteen  of  the  code  of  civil  procedure.     But  where 
final  judgment  shall  be  rendereil  in  any  action  for  partition  after 
three   years    have   elapsed    from   the   granting   of    letters   of    nd* 
ministration   or  letters  testamentary,   as  the  case  may  be,   npnm 
the  estate  of  the  decedent  from  whom  the  plaintiff  derived  title. 
and    the    premises    shall    have   been   sold,    free   from    the   lien    of 
debts,  as  above  pn)vidod,  then,  upon  producing  to  the  conrt  the 
certificate  (it  the  surro^^ate  of  the  county  »jf  which  the  decedent 
was   at   the    time    of   his    death   a    resident,    showing   that    three 
years  have  elaijsed  since  the  issuing  of  letters  of  administration 
or   letters   testamentary,    as   the    case   may    be.    upon   the   estate 
of  said  deee<lent  and  that  no  proceeding  for  the  niortgage.  b»ase 
or  sale  of  the  real  property  of  the  decedent  for  the  payment  of 
his  debts  or  funeral  expenses,  or  both,  is  pending,  and  upon  the 
certificate  of   the   clerk   of   the   county    where   the   real   p-vji^erty 
sold  under  the  interlocutory  judgment  is  located  showinr  that  no 
notice  provided  for  in  section  twenty -seven  hundred  and  fifty-one 
of   the  code   of  civil   procedure   has   been   filed   in   his   otfire,   the 
court   rendering   the   final   judgment  shall   direct   the  payment   of 
the  different  shares  to  the  several  parties  entitled  thereto:  ovciM»t 
that   the   share   of   a   deceased   person,   who,   if  living,   should   be 
a    party    to   the    action    shall   be   paid   into  court    as   above   pro- 
vided, unless  three  years  have  also  elapsed  since  the  gnnitine  of 
letters  of  administration  or  letters  testamentary,  as  the  case  may 
b«',  upon  the  estate  of  said  last  mentioned  deceased  person    f*r^ 
like  certificates  of  the  surrogate  and  county   clerk  are  produced 
to   the  court. 

AniM  hy  L.  18I)a,  cli.  277;  L.  1S07,  oh.  720;  U  1S1)8,  ch.  7S;  L.  1903. 
Lh.   C(]2:   L.   19(19,   t-h.   428.      lu  efTott   Sept.   1,   ia09. 

§   15:K».      [Viirtl,   18{>2.]      W^ho   may   be   made  partlea. 

Th(»  plaintiff  may.  at  his  election,  make  a  tenant,  by  the  ciir- 
ttsy.  for  life,  or  for  years,  of  the  entire  proi)erty,  or  wluH*yer 
may  be  entitled  to  a  contingent  or  vested  remaimler  or  reversion 
in  the  entire  property,  or  a  creditor,  or  other  pert^oUi  having  a 
liiMi  or  interest,  which  attach4^s  to  tlie  entiw^  proiK»rty,  a  defeuci- 
ant  in  the  action.  In  that  case,  the  final  judgment  may  either 
award  lo  such  a  party  his  or  her  entire  right  and  intereat,  or 
the  proceeds  thereof,  or  where  the  right  or  interest  is  contingent 
diiect  that  the  proceiMls  or  share  ther(H>f  be  subatituted  for  the 
property  and  invested  for  whoover  may  eventually  be  entitled 
thereto,  or  may  reserve  and  leave  tmafftH-ted  hi»  or  ner  right  and 
interest,  or  any  portion  thereof,  A  person  specified  in  this  sec- 
tion, who  is  not  mntle  a  iwrty,  is  not  affected  by  the  judgment 
in  the  action. 

2  R.   S.     i   Ha,   amM;    L.    1802,   ch.  5S1. 

fi    in40.    Itl.}    iiM    to    ppp«oit»    havinfc    llenn. 

The  plaintiff  may,  at  his  election,  make  a  eredltor,  having  a 
Hen  on  an  undivided  share  or  interest  in  the  property,  a  defend^ 
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aut  in  the  action.  In  that  case,  ho  must  set  forth  the  nature  of 
the  lien,  ami  specify  the  share  or  interest  to  which  it  attaches. 
If  partition  of  the  property  is  made,  the  lien,  whether  the  cred- 
itor w  or  is  not  made  a  party,  shall  thereafter  attach  only  to  the 
share  or  interest  assigned  to  the  party  upon  whose  share  or  in- 
terest the  lien  attached;  which  must  be  first  charged  with  Its 
just  proportion  of  the  costs  and  expenses  of  the  action,  in  prefer- 
ence to  the  lien. 

Id.,   If  8  and  0,  and  L.   1830,  cb.   320,    |  41    (Z  Ediu.   327),   aiu'd. 

1  1541.  Provlaton  'vrbere   a   party    1m    ankuown. 

Where  a  defendant  having  a  share  or  interest  in  the  property 
ia  nnknown,  or  where  hin  name  or  part  of  his  name  is  unlcuowu, 
and  the  anmmons  is  served  U[>ou  him  by  publicati<m.  or  without 
the  State,  pursuant  to  an  order  for  that  purpose,  as  prescribed 
in  article  second  of  title  first  of  chapter  fifth  of  this  act,  the 
notice  subjoined  to  the  copy  of  the  suuimous  us  published,  or 
served  therewith,  must,  in  addition  to  the  matters  requireii  in 
that  article,  state  briefly  the  object  of  the  action,  and  contain  a 
brief  description  of  the  property. 

Id.,  I  la.  in  aabetane*;  annuUtng  the  law  aH  Kit  tied  In  50  N.  Y.  359. 

f  18^42.  Complaint   to   state  Ittterestn   of  parties. 

The  complaint  must  describe  the  property  with  Cf)inmon  cer- 
tainty, and  must  specify  the  rights,  shares,  and  interests  therein 
of  all  the  parties,  as  far  as  the  same  are  known  to  the  plaintilT. 
If  a  party,  or  the  share,  rij^ht,  or  interest  of  a  parly,  is  unknown 
to  the  plaintiff;  or  if  a  share,  right,  or  interest  is  uncertain  or 
contingent:  or  if  the  ownership  of  the  inheritance  depends  upon 
an  executory  detfse;  or  if  a  remainder  is  a  contingent  remainder, 
so  that  the*  party  cannot  be  n^amed:  that  fact  must  also  bo  stated 
In  the  complaint. 

Id.,   f  5.  flobd.  1  and  2,  and  |  7,  consolMntcfl. 

S   1548.  Title    of    parties    may    be    tried. 

The  title  or  interest  of  the  plaintiff  in  the  property,  as  stated 
in  the  complaint,  may  be  controverted  by  the  answer.  The  title 
or  interest  of  any  defendant  in  the  property,  as  statwl  in  the 
complaint,  may  also  be  controverted  bj'  his  answer,  or  the  answer 
of  any  other  defendant;  and  the  title  or  interest  of  any  defend- 
ant, as  stated  in  his  answer,  may  be  controverted  by  the  answer 
of  any  other  defendant.  A  defendant,  thus  contn>vertiiig  the 
title  or  interest  of  a  co-defendant,  must  cfunply  with  section  521 
of  this  act.  The  issues,  joined  as  pres(.Tibed  in  this  section, 
mu.««t  be  tried  and  determined  in  the  action. 

2  B.  B.  320,  Si  18  and  10  (2  Ekhu.  320).  atiru.  Sev  {S  521  and  1204. 
ante. 

9   1544.  lasneii    of   faet    triable   by   Jnry. 

An  issue  of  fact  joined  in  the  action  is  triable  by  a  jury. 
Unless  the  court  directs  the  issues  to  be  stated,  as  prescrii)ed  in 
section  970  of  this  act,  the  issues  may  be  tried  upon  the 
pleadings. 
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S  154S.  When  title  to  be  aseertatned  by  the  court. 

Where  a  defendant  has  made  default  iu  appearing  or  pleadiug, 
Dr  where  a  part}'  is  an  infant,  the  court  must  ascertain  the  rights, 
shares,  and  interests  of  the  several  parties  in  the  property,  by 
a  reference  or  otherwise,  before  interlocutory  judgment  is  ren- 
dered iu  the  action. 

2  B.  8.  320.  I  22  and  part  of  |  23,  am'd.    8m  Bale  60. 

S  1540    Interlocutory  Jndarment. 

The  mterlocutory  Judgment  must  declare  what  is  the  right, 
share,  or  interest  of  each  party  in  the  property,  as  far  as  the 
same  has  been  ascertained,  ami  must  determine  the  rights  of  the 
parties  therein.  Where  it  Is  found,  by  the  verdict,  report,  or  de- 
cision, or  where  it  appears  to  the  court,  upon  an  application  for 
judgment  in  favor  of  the  plaintiff,  that  the  property,  or  any  part 
thereof,  is  so  circumstanced  that  a  partition  thereof  cannot  be 
mnde  without  great  prejudice  to  the  owners,  the  Interlocutory 
judgment,  except  as  otherwise  expressly  prescribed  in  this  ar- 
ticle, must  direct  that  the  property,  or  the  part  thereof  which  is 
so  circumstanced,  be  sold  at  public  auction.  Otherwise,  an  in- 
terlocutory judgment  in  favor  of  the  plaintiff,  mast  direct  that 
partition  be  made  between  the  parties,  according  to  their  re- 
spective rights,  shares,  and  interests. 

See  id.,   91  28,   24  and  81. 

I  1647.  Partial  partition  |  irhea  made. 

Where  the  right,  share,  and  interest  of  a  party  has  been  aa- 
certained  and  determined,  and  the  rigntft,  shares,  or  interests  of 
the  other  parties,  as  between  themselves,  remain  nnascertained 
or  undetermined,  an  interlocutory  judgment  for  a  partition,  en- 
tered as  prescribed  in  the  last  section,  must  direct  a  partition,  as 
between  the  party  whose  share  has  been  so  determined  and  the 
other  parties  to  the  action.  Where  the  rights,  shares,  and  in- 
terest 3  of  two  or  more  parties  have  been  thus  ascertained  and 
doten  lined,  the  interlocutory  judgment  may  also  direct  the  par- 
titio!!  among  them  of  a  part  of  the  property,  proportionate  to 
their  f  .Tgrogate  shares.  In  either  case,  the  court  may.  from  time 
to  timj .  ns  the  other  rights,  shares,  and  interests  are  ascertained 
and  d«^v?rmined,  render  an  interlocutory  judgment,  directing  the 
partitioi .  in  like  manner,  of  the  remainder  of  the  property. 
Where  an  interlocutory  judgment  is  rendered,  in  a  case  specified 
in  this  sv»ction,  the  court  may  direct  the  action  to  be  severed,  and 
final  judgment  to  be  rendered,  with  respect  to  the  oortlon  of  the 
property  sot  apart  to  the  parties,  whose  rights,  chares,  and  Inter- 
ests are  determined,  leaving  the  action  to  proceed  as  against  the 
other  parties,  with  respect  to  the  remainder  of  the  property:  and 
if  necessary,  th*^  court  may  direct  that  one  of  those  parties  be 
substituted   as  plaintiff. 

L.  1847.   c»».   430,    M  1,   2  (4  Edm.   613). 

f  1548.  Sharee  may  be  net  off  In  oonmon. 

Wher-*  two  or  more  nartips.  to  an  action  for  partition,  make  M 
appear  ^^>  t^e  court,  that  thov  desire  to  enioy  their  shares  in 
commoT  .vith  ''ach  otii' ?.  tbo  interlorutory  judgment  may,  in  the 
discreti<  »  of  the  court,  dinn't  T»nrtition  to  be  so  made,  as  to  sel 
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off  to  them  their  shares  of  the  real  property  partitioned,  withoat 
partition  as  between  themselves,  to  be  held  by  them  in  common* 
L..   1M7,  eh.  430,  \  4. 

1  1549.  A|^iM>iiatnient  of  eomintiivl oners. 

Where  the  interlocutory  judfrmeut,  in  an  action  for  partition, 
directs  a  partition,  it  must  designate  three  reputable  and  disin- 
terested freeholders  as  commissioners,  to  make  the  partition  so 
directed. 

2  B.  S.  321,  S  25  (2  Edm.  831). 

%  ISffO.  Gomailviil oners  to  be  sworn,  etc. 

Each  of  the  commissioners  must,  before  entering  upon  the  exe- 
cution of  his  duties,  subscribe  and  take  an  oath  before  an  officer 
specified  in  section  842  of  this  act,  to  the  effect  that  he  will 
faithfully,  honestly  and  impartinl!y  discharge  the  trust  reposed  in 
him.  Bach  commissioner's  oath  must  bo  filed  with  the  clerk, 
before  he  enters  upon  the  execution  of  his  duties.  The  court 
may,  at  any  time,  remove  either  of  the  commissioners.  If  either 
of  them  dies,  resigns,  neglects  oi  refuses  to  serve,  or  is  removed, 
the  court  may,  from  time  to  time,  by  order,  appomt  another  per« 
■on  in  his  place. 

Id.,  H  3a,  27.    See  f  1608,  post. 

I  IBIU.  Id.|  whem  to  iiMi.ke  partltiOB. 

The  commissioners  must  forthwith  proceed  to  make  partition, 
as  directed  by  the  interlocutory  judgment,  unless  it  appears  to 
them,  or  a  majority  of  them,  that  partition  thereof,  or  of  a  par- 
ticular lot^  tract,  or  other  portion  thereof,  cannot  be  made,  without 
gr^t  prejudice  to  the  owners;  in  which  case,  they  must  make  a 
written  report  of  that  fact  to  the  court. 

Id..  S  28. 

J  1CH(S.  PartltiOBi  "b^oyK  made. 

In  making  the  partition,  the  commissioners  must  divide  the 
property  into  distinct  parcels,  and  allot  the  several  parcels  thereof 
to  the  respective  parties,  quality  and  quantity  being  relatively 
considered,  according  to  the  respective  rights  and  interests  of  the 
parties,  as  fixed  by  the  intorlocutory  judgment.  They  must  desig- 
nate the  several  parcels  by  posts,  stones,  or  other  permanent 
monuments.  They  may  employ  a  surveyor,  with  the  necessary 
assistants,  to  aid  them  in  so  doing. 

Id.,  i  29. 

I  IM^  ProTlslOBL  vrhere  there  Is  a  iiartlcnlar  estate. 

Where  a  party  has  a  right  of  dower  in  the  property,  or  a 
part  thereof,  which  has  not  been  {^measured,  or  has  an  estate 
by  the  curtesy,  for  life  or  for  years,  in  an  undivided  share  of  the 
property,  the  commigsiooers  may  allot  to  that  party  Uls  or  her 
share  of  the  property,  without  reference  to  the  duration  of  the 
estate.  And  they  may  make  partition  of  the  share  so  allotted  to 
that  party,  among  the  parties,  who  are  entitled  to  the  remainder 
or  reversion  thereof,  to  be  enjoyed  by  them  upon  the  determina- 
lioo  of  the  particular  estate,  wbore,  in  the  opinion  of  the  com' 

13  akiU 


g8  1554^1  FOK  PARTITION.  c.  14,  t.  I,  a.  8 

mkalonen,  such  a  partition  can  be  made  without  prejadloe  to 
the  rights  of  the  parties. 

L.    1847.    cb.   430.    §  5   (4   Edm.   614).   am'd. 

S  1654.   Report  of  con&intiiaioneva. 

All  the  commissiouers  must  meet  together  in  the  perforaBULUce 
of  any  of  their  duties;  but  the  acts  of  a  majority  so  met  are 
valid.  They,  or  a  majority  of  them,  must  make  a  full  report  of 
their  proceedings,  under  their  hands,  specifying  therein  the  man- 
ner in  which  they  have  dischnrgod  their  trust,  describing  the  prop- 
erty divided,  and  the  share  or  interest  in  a  share,  allott^  to 
each  pnrty,  w'liu  the  quantity,  courses,  and  distances,  or  other 
particular  description  of  each  share,  and  a  deecrlption  of  the 
posts,  stones,  or  other  monuments;  and  specifying  the  Steins 
of  their  charges.  Their  report  must  be  acknowledged  or  proved, 
and  certified,  in  like  manner  as  a  deed  to  be  recorded,  and  must 
be  filed  in  the  office  of  the  clerk. 

2  B.   S.   322.   f§  80.   31.   33  (2  Edm.   331). 

i  165S.  Feea  ai«d.  expense*. 

The  fees  and  expenses  of  the  commissioners,  includiiig  the  ex- 
pense of  a  survey,  when  it  is  made,  must  be  taxed  ander  the  direc- 
tion of  the  court:  and  the  amount  thereof  must  be  paid  by  the 
plaintiff,  and  allowed  as  part  of  his  costs. 

Id.,  9  32;  Smith  v.  BrondBtrect,  6  Cow.  213. 

I  1S66.  Conflrmlngr  or  netttna:  aside  report. 

The  court  must  confirm  or  set  aside  the  report,  and  may,  if 
necessary,  appoint  new  commissioners,  who  must  proceed  as 
directed  in  this  article. 

Id.,   i  84.  am'd. 

I  1B57.  Final  Jadarntent  on  report |  effect  thereof. 

Upon  the  confirmntion,  by  the  court,  of  the  report  of  the  com- 
missioners making  partition,  final  judgment,  that  the  partition  be 
firm  and  effectual  forever,  must  be  rendered^  which  la  bindinjr 
and  conclusive  upon  the  following  persons: 

1.  The  Plaintiff;  each  defendant  upon  whom  the  summons  was 
uerved,  either  pcrsonallv,  or  without  the  State,  or  by  publication, 
pursuant  to  an  order  obtained  for  that  purpose,  as  prescribed  In 
chapter  fifth  of  this  act:  and  the  legal  representatives  of  each 
party,  specified  in  this  subdivision.  Fo  much  of  section  445  of  this 
act.  as  requires  the  court  to  allow  a  defendant  to  defend  an  ac- 
tion, after  final  judgment,  does  not  apply  to  an  action  for  par- 
tition. 

2.  Each  person  claiming  from,  throucrh,  or  under  such  a  party, 
by  title  accruing  after  the  filing  of  the  judgment-roll,  or  after 
the  filing,  in  the  proper  county  clerk's  office,  of  a  notice  of  the 
pendency  of  the  action,  as  prescribed  in  article  ninth  of  this  title. 

3.  Bach  person,  not  in  being  when  the  interlocutory  judgment 
is  rendered,  who,  by  the  happening  of  any  contingency,  becomes 
afterwards  entitled  to  a  beneficial  interest  attaching  to,  or  an 
estate  or  interest  in.  a  portion  of  the  property,  the  person  flfst 
entitled  to  which,  or  other  virtual  representative  whereof,  waa  a 
party  specified  in  the  first  subdivision  of  this  section. 

But  this  section  does  not  apply  to  a  party,  whose  right  and 
Interest  are  expressly  reserved  and  left  unaffected,  as  pFeserlbsd 
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in  section  1589  of  this  act,  or  to  a  person  claiming  from,  throntfh, 
or  under  such  a  party.  , 
2  R.   8.  822,  i  86.  am'd.     See  §  445.  ante,  and  S  135.  Co.  Proc. 

1  X6S8.  Jndsinent  mnst  direct  delivery  of  ponaesslon. 

The  final  judgment  must  also  direct  that  each  of  the  parties, 
who  is  entitled  to  possession  of  a  distinct  parcel  allotted  to  him, 
be  let  into  the  possession  thereof,  either  immediately,  or  after  the 
determination  of  the  particular  estate,  as  the  case  requires. 
8ee  f  l<r75,  post. 

f    1659.     Costa  I    how^    a^varded.       Id*|    asalmat    ankno-vrn 
partlea. 

The  final  judgment  for  the  partition  of  the  property,  must  also 
award,  that  each  defendant  pny  to  the  plaintiff  his  proportion  of 
the  plalntifrs  costs,  including  the  extra  allowance.  The  sum  to 
be  paid  by  each  *nubt  be  fixed  by  the  court,  according  to  the  re- 
spective .rights  of  the  parties,  and  specified  in  the  judgment.  If  a 
defendant  is  nnknown,  his  proportion  of  the  costs  must  be  fixed 
and  speciiied  in  like  manner.  An  execution  against  an  unknown 
defendant  may  be  issued  to  collect  the  costs  awarded  against  him, 
as  if  he  was  named  in  the  judgment;  and  Ms  right,  share,  or 
interest  in  the  property  may  be  sold  by  Tirtue  thereof,  as  if  he 
was  named  in  the  execution. 

2  B.   S..  I  72,  am*d. 

I  1600.   Sale  of  property  |  Tvlien  directed. 

If  the  commisslonerfe,  or  a  majority  of  them,  report  that  the 
property,  or  a  particular  lot,  tract,  or  other  portion  thereof,  is  so 
circumstanced,  that  a  partition  thereof  cannot  be  made,  without 
great  prejudice  to  the  owners  ther»*of,  the  court,  if  it  is  satisfied 
that  the  report  is  just  and  correct,  may  thereupon,  except  as  other- 
wise expressly  proscribed  in  this  article,  modify  the  interlocutory 
judgment,  or  render  a  supplemental  interlocutory  judgment,  re- 
citing the  facts,  and  directing  that  the  property,  or  the  distinct 
parcel  thereof  so  circumstanced,  be  sold  by  a  referee,  designated 
in  the  judgment,  or  by  the  sheriff. 

Jd.,   if  37  and  81.    See  Bulea  71  and  72. 

I  1S61.  Reference  to  inquire  am  to  creditors. 

Before  an  interlocutory  judgment  for  the  sale  of  real  property 
is  rendered,  in  an  action  for  partition,  the  court  must,  either 
with  or  without  application  by  a  party,  direct  a  reference,  to 
ascertain  whether  there  is  any  creditor,  not  a  party,  who  has  a 
lien  on  the  undiyided  share  or  interest  of  any  party.  But  the 
court  may  direct  or  dispense  with  such  a  reference,  in  its  dis- 
cretion, where  a  party  produces  a  search,  certified  by  the  clerk,  or 
by  the  clerk  and  register,  as  the  case  requires,  of  the  county 
where  the  property  is  situates! :  and  it  appears  therefrom,  and  by 
the  affidavits,  if  any,  produced  therewith,  that  there  is  no  such 
outstanding  lien. 

Id.,  f  42.  aa  am'd.  L.  1830.  ch.  320.  §  42. 

I  XSeS.  [Ani'd^  1687.]    Duty  of  referee. 

Where  a  reference  is  directed,  as  pros<?ribed  in  the  last  sectioo, 
tiie  Ttfeiee  must  cause  a  notice  to  bo  published,  once  iu  each 
week  for  six  snccessiYO  weeks,  in  Huch  newspaper  published  in 
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the  county  wherein  the  place  of  trial  is  desigunted,  ns  slmll  l»e 
designated  by  the  c.^urt  directing  said  reference,  and  also  in  a 
newspaper  published  in  each  county  wherein  the  property  is 
situated,  requiring  each  person,  not  a  party  to  the  action,  who, 
at  the  date  of  the  order,  nad  a  lien  upon  any  undivided  share  or 
interest  in  the  property,  to  appear  before  the  referee,  at  a  speci- 
fied place,  and  on  or  before  a  specified  day,  to  prove  his  lien,  and 
the  true  amount  due  or  to  become  due  to  him  by  reason  thereof. 
The  referee  must  report  to  the  court,  with  all  conyenient  speed, 
the  name  of  each  creditor,  whose  Urn  is  satisfactorily  proved  be- 
fore him,  the  nature  and  extent  of  the  lien,  the  date  thereof,  and 
the  amount  due  or  to  become  due  thereupon. 

2  U.  b..  I  43;  L.  1887.  eh.  U8ti.     See  S  1578. 

S  1S03.  Money  to  be  paid  into  conrt. 

If  it  appears  by  the  pleadings,  or  by  the  evidence  in  the  action, 
or  by  the  report,  that  there  was,  at  the  date  of  the  order,  any 
existing  lien  upon  the  share  or  interest  of  a  party  in  the  property. 
the  interlocutory  judgment,  directing  the  sale,  must  also  direct 
the  officer  making  it  to  pay  into  court  the  portion  of  the  money, 
arising  from  the  sale  of  the  share  or  interest  of  that  party,  after 
deducting  the  portion  of  the  costs  and  expenses  for  wlii<m  it  is 
liable.  . 

Id..   9    44. 

S   1S04.  Application   for   money. 

Where  money  is  paid  Into  court,  in  a  case  specified  in  the  last 
section,  the  party  may  apply  to  the  court  for  an  order  directing 
that  the  money,  or  such  part  thereof  as  he  claims,  be  paid  to 
him.  Upon  such  an  application,  he  must  produce  the  following 
papers : 

1.  An  afl5davit,  made  by  himself,  or.  if  a  sufficient  excuse  is 
shown,  by  his  agent  cr  attorney,  stating  the  true  amount  actually 
due  on  each  incumbrnnco,  and  the  name  and  residence  of  the 
owner  of  the  incumbrance,  as  far  as  they  are  known,  or  can  be 
ascertained  with  due  dilipence. 

2.  An  affidavit,  showing  service  of  a  notice  of  the  application 
upon  each  owner  of  an  incumbrance.  Service  of  the  notice, 
within  the  State,  must  be  personal,  or  by  leaving  it  at  the  own- 
er's residence,  with  some  person  of  suitable  age  and  discretion,  at 
least  fourteen  days  previous  to  the  application.  Service,  without 
the  State.  If  personal,  must  be  made  at  least  twenty  days  pre- 
vious to  the  application.  If  the  owner  of  the  incumbrance  resides 
without  the  State,  and  the  place  of  his  abode  cannot  be  ascer- 
tained, with  reasonable  diligence,  notice  may  be  served  upon  him 
by  publishing  it  In  the  newspaper  printed  at  Albany,  in  which 
legal  notices  are  required  to  be  published,  once  in  each  week  for 
the  four  weeks  immediately  preceding  the  application. 

TTpon  the  application,  the  court  must  make  such  an  order  as 
justice  requires. 
Id..  Si  45  and  46.    See.  also.  §3  82:{  and  1015.  ant«. 

Jl  1S05.  Payment  of  incnmbrnncea. 

vYhen  the  whole  amount  of  the  unsatisfied  liens  upon  an  undi- 
vided share,  which  were  existing  at  the  date  of  the  order  of  ref- 
erence, has  been  ascertained,  the  court  must  order  the  portion  of 
the  money  so  paid  into  court,  on  account  of  that  share,  to  be  dl» 
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tributetl  among  the  creditors  having  the  liens,  according  to  the 
priorio^  of  each  of  them.  Where  the  incumbrancer  is  not  a  party 
to  the  action,  the  clerk  or  other  oflicer,  by  whom  a  lion  is  paid 
off,  mnst  procure  satisfaction  thereof  to  be  acknowledged  or 
prored,  ns  required  by  law,  and  must  cause  the  incumbrance  to 
be  daly  satisfied  or  cancelled  of  record.  The  expense  of  so  doing 
mast  be  paid  out  of  the  portion  of  the  money  in  court,  belonging 
to  the  party,  by  whom  the  incumbrance  was  payable. 

2  R.  8..  H  47  and  48.    8«e  |  1578,  post. 

I  1500.  OOier  parties  mot  to  be  delayed. 

The  proceedmgB  to  ascertain  and  settle  the  liens  upon  an  undi- 
Tided  share,  as  prescribed  in  the  last  three  sectious,  shall  not 
affect  any  other  party  to  the  action,  or  delay  the  paying  over  or 
hiTestinff  of  money,  to  or  for  the  benefit  of  any  other  party,  upon 
whose  share  or  interest  in  the  property  there  does  not  appear  to 
be  any  existing  hen. 

Id.,  I  49. 

I  1.SOT.  Sale  of  dovrer  Interest. 

Where  a  party  has  an  existing  right  of  dower  In  the  entire 
property  directed  to  be  sold,  at  the  time  when  an  interlocutory 
jndmnent  for  a  sale  is  rendered  in  an  action  for  partition,  the 
conrt  mnst  consider  and  determine  whether  the  interests  of  all 
the  parties  require,  that  the  right  of  dower  should  be  excepted 
tn/m  the  sale,  or  that  it  should  be  sold. 

Id..  I  80,  mm'd.    Sm  |  1S88,  ante. 

I  1IMI8.  Parehaser  to  hold  the  property  free  ti&erefrom. 

If  a  sale  of  the  property,  including  the  right  of  dower,  is 
directed,  the  interest  of  the  party  entitJed  to  the  right  of  dower 
shall  pass  thereby;  and  the  purchaser,  his  heirs  and  assigns,  shall 
bold  the  property  free  and  discharged  from  any  claim,  by  virtue 
of  that  right.  In  that  case,  the  dowress  is  entitled  to  receive, 
from  the  proceeds  of  the  sale  of  the  whole  property,  a  gross  sum, 
in  satisfaction  of  her  right  of  dower,  or  to  have  one-third  of  those 
proceeds  paid  into  court,  for  the  puipose  of  being  invested  for  her 
benefit,  as  prescribed  In  the  next  section  with  respect  to  the 
dowress  of  an  undivided  share. 

Id.,    i    01,    ABi'd. 

I  1JB69.  Gross  sam  to  be  paid  to  or  invested  for  tenant  in 
dovrer,  ete. 

A  party  to  an  action  for  partition,  who  has  a  right  of  dower,  or 
is  a  tenant  for  life,  or  for  years,  in  or  of  an  undivided  share  of  the 
property  sold,  is  entitled  to  receive,  from  the  proceeds  of  the 
sale,  a  gross  sum,  to  be  fixed  according  to  the  principles  of  law 
applicable  to  annuities,  in  satisfaction  of  his  or  her  estate  or 
Interest.  The  written  consent  of  the  party  to  receive  such  a 
gross  sum,  acknowledged  or  proved,  and  certified,  in  like  manner 
as  a  deed  to  be  recorded,  must  be  filed,  at  the  time  of,  or  hoforo, 
the  filing  of  tht  report  of  sale;  otherwise,  the  court  must  direct 
that,  out  of  the  p'»oreeds  of  the  sale,  which  Ijelong  to  the  un- 
divided sh-;tre  to  which  the  estate  or  interest  attaches,  one-third, 
in  case  of  a  dowress,  and  in  any  other  case  ariRin?  under  this 
section,  the  entire  proceeds,  or  such  a  proportion  thereof  ns  fairly 
represents  the  interest  of  the  holder  of  the  particular  estate,  be 
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paid  into  court,  for  the  purpose  of  being  invested  for  his  or  her 
benefit. 
2  B.  S.,  fiS  52.  53,  and  54,  am'd.    See  2  T.  &  0.  483;  alao,  (  1579,  post. 

§  1670.  [Am'd,  1802»]  Inter  eat  a  of  o^vnern  of  future  eatattoa 
to  be  protected. 

Where  it  appears,  that  a  party  to  the  action  has  an  inchoate 
right  of  dower,  or  any  other  future  right  or  estate,  vested  or 
contingent,  or  that  any  person  or  persons  not  in  being  who  may 
by  any  contingency  become  entitled  to  anjr  interest  or  estate,  in 
the  property  sold,  the  court  iriuHt  fix  the  proportional  value  of  the 
right  or  estate,  according  to  the  principles  of  law  applicable  to 
annuities  and  survivorships,  or  set  aside  so  much  of  .the  proceeds 
of  sale  to  which  the  conting*»ncy  attaches,  and  must  direct  that 
proportion  of  the  proceeds  of  the  sale  to  be  invested,  secured  or 
paid  over,  in  such  a  manner  as  it  dooms  calculated  to  protect  the 
rights  and  interests  of  the  parties. 

L.  1840,  cb.  177,  §  1  (4  Edm.  511),  am'd;  L.   1892,  ch.  681. 

I  1571*  Married  -woman  ma^  relenae  hev  Intereat. 

A  married  woman  may  release  to  her  husband  her  inchoate 
right  of  dower,  in  the  property  directed  to  be  sold,  by  a  written 
instrument,  duly  acknowledged  by  her  and  certified,  aa  required 
by  law  with  respect  to  the  ncknowledgment  or  a  conveyance  to 
bar  her  dower;  which  must  be  filed  with  the  clerk.  Thereupon, 
the  share  of  the  proceeds  of  the  sale,  ariaiiig  from  her  contingent 
interest,  must  be  paid  to  her  husband. 

M..  I  2. 

1  1672.  Unknown  ownera. 

If  a  person,  entitled  to  an  estate  or  interest  in  the  property  sold, 
is  made  a  party  as  an  unknown  defendant,  the  court  mast  provide 
for  the  protection  of  his  rights,  as  far  as  may  be,  aa  if  he  was 
known  .ind  had  appeared. 

2  n.  S.  326,  J  M  (2  RdTO.  83«).    Sw,  also,  $|  1541  and  15OT,  sabd.  1,  anta. 

I  1673*  Sale;  temui  of  credit  therenpon. 

The  court  must,  in  the  interlocutory  judgment  for  a  sale,  direct 
the  terms  of  credit  whi<*h  may  be  allowed  for  any  portion  of  the 
purchase-money,  of  wliioh  it  thinks  proper  to  dire<;t  the  invest- 
ment, and  for  nny  portion  of  the  purchnse-mohey,  which  is  re- 
quired to  be  invested  for  the  benefit  of  a  person,  as  prescribed  In 
this  article. 

la.,  s  38. 

9  1674.  Credit!  Itotr  aeeured. 

The  portion  of  the  purchase-money,  for  which  credit  ifi  so  al- 
lowed, must  always  be  secured  at  interest,  by  a  mortgage  upon 
th?  property  sold,  with  n  bond  of  the  purchaser;  and  by  such  ad- 
ditional security,  if  any,  ns  the  court  prescribes. 

Id.,  i  89. 

I  1676.  Separate  aeenrltlea. 

The  officer  making  the  sale  may  fake  separate  mortgages  and 
other  socuritios  in  the  name  of  tlie  county  treasurer  of  tne  county 
^n  w^hich  the  property  is  situated,  for  such  convenient  portions 
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of  the  purchase-money,  as  are  directed  by  the  court  to  be  in- 
Tested;  and  in  the  name  of  the  owner,  for  the  share  of  any 
known  owner  of  full  age,  who  desires  to  hare  it  lUTested. 
S  R.  8.  9^,  I  40,  ani'd.    See  |  740,  ante. 

I  1IIT6.  Report  of  s*le. 

Immediately  after  completing  the  sale,  the  officer  making  It 
mutt  file  TVith  the  clerk  his  report  thereof  under  oath,  containing 
a  description  of  each  parcel  sold,  the  name  of  the  purchaser 
thereof,  and  the  price  at  which  it  was  sold. 

Id..  I  59. 

I  ISTT.  Final  }ttdirin«nt|   effect  thereof. 

If  the  sale  is  confirmed  by  the  court,  a  final  judgment  most  be 
entered,  confirming  it  accordingly;  directing  the  officer  making 
it  to  execute  the  proper  conveyances,  and  take  the  proper  securi- 
ties irarsuant  to  the  sale;  and  also  dir<^cting  concerning  the  ap- 
phcation  of  the  proceeds  of  the  salo.  Such  a  final  judgment  is 
binding  and  conclusive  upon  the  same  persons,  upon  whom  a 
final  jnilgment  for  partition  is  made  binding  and  conclusive  by 
section  1557  of  this  act:  and  it  effectually  bars  each  of  those  per- 
fMms,  who  is  not  a  purchaser  at  the  sale,  from  all  right,  title  and 
interest  In  the  property  sold. 

Id.,  If  GO.  61a  and  61b.  am*d.    Bee  §  1557,  ante. 

8    1ST8*    [Am*dy .  1888.]    Id.|    effect    thereof    vpoa    Inonm- 
bnuoen. 


8nch  a  fin^l  judgment  is  also  a  bar  against  e/icTj  pei'son*  not  a 
party,  who  has,  at  the  time  when  it  is  rendered,  a  general  lien 
Iqr  judnrment  or  decree  on  the  undivided  share  or  imterest  of  a 
party,  if  notice  was  given  to  appear  before  the  referee,  and  make 
proof  of  liens,  ns  prescribed  in  section  1562  of  this  act,  and  also 
against  each  person  made  a  party,  who  then  has  a  specific  lien 
on  any  such  undivided  share  or  interest;  but  a  person  having 
any  such  specific  lien  appearing  of  record  at  the  time  of  the  filing 
of  the  notice  of  the  pendency  of  the  action,  who  is  not  made  a 
party,  Is  not  affected  by  such  jud??raent. 

Id.,  I  61b:  Xa.   1830.  cb.  d20.  f  45.  See  (IS  1561  an-^  1562.  ante. 

I   1570.  Coats  and  cxpenaes)  borv  paid. 

Whefe  final  judgment,  confirming  a  sale,  is  rendered,  the  costs 
of  each  party  to  the  action,  and  the  expenses  of  the  sale,  includ- 
ing the  officer's  fees,  must  be  deducted  from  the  proceeds  of  the 
suer  and  each  party's  costs  must  be  paid  to  his  attorney.  But  the 
court  may.  In  its  discretion,  direct  that  the  costs  and  expenses  of 
any  trial,  reference,  or  other  proceeding  In  the  action,  be  paid  out 
of  the  share  of  any  party  in  tne  proceeds,  or  may  render  judgment 
against  any  party  therefor.  Wh(,-re  a  proportion  of  the  proceeds 
»  to  he  paid  to,  or  invested  for  the  benefit  of  any  person,  as  pre- 
scribed in  anv  provision  of  this  nrticle,  the  amount  thereof  must 
be  determined  by  the  residue  of  the  entire  proceeds,  remaining 
after  deducting  the  costs  and  expenses  chargeable  against  them. 

Id.,   if  G2  and  72,   affi'd. 

I  ISIiO.  [Ain*d,  1IM>B.]  Dlntrlbntlon  of  proceeds i  duties  of 
oflloor  making  aale. 

The  proeeads  of  a  sale,  after  deducting  therefrom  the  costs 
and  expenses  chargeable  against  tiiem,  mu.st  be  immediately 
awarded  to  the  parties  whose  rights  and  interests  have  been  sold, 
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in  proportion  thereto.  The  sum  chargeable  upon  any  share  to 
satisfy  a  lien  thereon,  must  be  paid  to  the  creditor,  or  rct&ined, 
subject  to  the  order  of  the  court;  and  the  remainder,  except  aa 
otherwise  prescribed  in  this  article,  must  be  paid  by  the  officer 
making  the  sale,  to  the  party  owning  the  share,  or  his  legal  repre- 
sentatives or  into  court  for  his  use.  Within  sixty  days  after  tlie 
entry  of  final  judgment,  unless  such  time  be  extended  by  an  order 
of  the  court  entered  in  the  office  of  the  clerk  within  said  sLxtj 
days,  the  officer  making  the  sale  must  file  with  the  clerk  his  re- 
port under  oath  of  the  disposition  of  the  proceeds  of  the  sale, 
accompanied  by  the  vouchers  of  the  persons  to  whom  paymentfl 
were  ordered  to  be  made. 
6  R.  S.  32C.   S  03.  Am'd.  L.  1908,  ch.  294.     In  effect  Sept.  1,  190& 

S   1681.   [Am'dy  1802,  1807.]     Shares  of  Infants. 

Where  a  party  entitled  to  receive  a  portion  of  the  proceeds  is 
an  infant,  the  court  may  direct  it  to  be  invested  in  permanent 
securities  in  the  name  and  for  the  benefit  of  the  infant,  or  it  maj 
direct  it  to  be  paid  over  to  the  general  guardian  of  the  said  infant 
when   the  guardian   shall  have  executed  to  such  infant  a  bond 
with  two  sureties  which  shall  be  approved  by  the  court:   or,   it 
any  of  the  moneys  arising  from  the  proceeds  of  such  sale  shaU 
have  been  paid  to  the  county  treasurer,  and  on  due  proof  that  such 
money  has  remained  uninvested  in  permanent  securities  for  the 
space  of  three  months,  may  direct  the  same  to  be  paid  to    the 
general  guardian  of  such  infant  upon  his  giving  an  undertaking 
in  an  amount  and  with  securities  satisfactory  to  the  court  for 
the  faithful   execution   of  his  trust.     In  the  case  of  an   infant 
residing  without  the  state,  and  having  in  the  state  or  country 
where  he  or  she  resides  a  general  guardian  or  person  duly  ap- 
pointed under  the  laws  of  such  state  or  country,  to  the  control 
and  entitled,  by  the  laws  of  such  state  or  country,  to  the  custody 
of  the  money  of  such  infant,  the  court,  upon  satisfactory  proof 
of  such  facts  and  of  the  sufficiency  of  the  bond  or  security  given 
by  such  general  guardian  or  person  in  such  state  or  country  by 
the  certificate  of  a  judge  of  a  court  of  record  of  such  state  or 
country,  or  otherwise,  may  direct  that  the  portion  of  such  infant 
arising  upon  such  sale  shall  be  paid  over  to  such  general  guardian 
or  person. 

L.   1802,   ch.   558;   L.   1897,  ch.   e02.      In  eff»et  Sept.   1,   1887. 

§  1R82.  [Am*d,  1803.]  Id.|  of  unknown  and  absent 
o'c%-nors. 

Where  a  person  has  been  made  a  defendant  as  an  unknown 
person,  or  where  the  name  of  a  defendant  is  unknown^  or  where 
the  summons  has  been  served  upon  a  defendant  without  the  state, 
or  by  publication,  and  he  has  not  appeared  in  the  action,  the 
court  must  direct  his  portion  to  be  invested  in  permanent  seen* 
rities,  at  interest,  for  his  benefit,  until  claimed  by  him  or  his 
lepal  representatives,  but  after  the  lapse  of  twenty-five  years  from 
the  time  of  the  payment  into  court,  or  to  the  treasurer  of  any 
county,  of  any  portion  of  the  proceeds  of  the  sale  of  real  property, 
for  unknown  heirs,  IienMoforo  or  hereafter  to  be  made  io  any 
action  of  partition,  without  any  claim  therefor  having  been  made 
by  any  person  entitl«»d  thereto,  and  upon  there  being  made  and 
presented  to  the  court,  nt  a  specini  term  thereof,  proof,  by  peti- 
tion or  otherwise,  showing  to  the  sntisfaction  of  the  court  that 
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due  inquiry  for  soeli  unknown  heirn,  or  their  roppesentatives,  has 
been  made  and  that  tliey  cannot  be  found,  ana  that  no  claim  has 
been  made  for  nueh  portion  of  said  proceeds  by  any  person  entitled 
thereto,  proceedings  shall  thereupon  be  taken  in  said  court,  and 
an  inresti^ation  had  therein  as  to  the  heirship,  death  or  where- 
abouts of  such  unknown  heirs  or  their  representatives,  and  as  to 
the  known  heirs  of  the  ancestor  of  such  unknown  heirs,  the  next 
of  kin,  representatives  and  distributees  of  such  known  heirs,  and 
as  to  all  persons  interested  in  such  proceeds,  and  their  respective 
interests  therein,  and  the  said  court  shall,  by  an  order  made  in 
the  action,  direct  that  a  notice  entitled  in  the  action  and  signed  by 
the  petitioner,  or  his  attorney,  and  directed  to  such  unknown 
heira  or  their  representatives,  and  to  known  heirs,  their  next  of 
kin,  representatives  or  distributees,  and  all  persons  interested  in 
inch  proceeds,  be  served  upon  them  by  the  publication  thereof, 
the  same  to  be  published  once  in  each  week  for  six  successive 
weeks  in  a  newspaper  published  in  the  county  where  the  action 
was  bTtja^ht,  and  in  such  other  newspapers  as  the  court  may 
direct,  ordering  and  requiring  such  unknown  heira,  or  their  repre- 
MTitatirea,  and  all  known  heirs,  their  *ext  of  kin,  or  repre* 
lentatives,  and  all  persons  interested  in  such  proceeds,  and  each 
of  them  to  be  and  appear  in  said  court  at  a  special  term  thereof, 
at  a  time  and  place  to  be  specified  in  said  order  and  notice,  and 
at  least  six  weeks  from  the  date  of  the  first  publication  of  such 
notice,  to  then  and  there  establish  their  heirship  and  identity, 
kinship  and  interest,  and  submit  any  proof,  as  to  such  unknown 
heirs,  or  their  representatives,  and  the  known  heirs,  their  next 
of  kin,  representatives  or  distributees,  and  all  persons  inter- 
ested and  their  interest  in  such  proceeds,  they  may  desire,  and 
that  in  case  of  their  default  in  so  doing,  that  the  said  proceeds 
will  be  distributed  and  paid  over  to  the  known  heirs  of  the  an- 
cestor from  whom  such  unknown  heirs  derived  title  thereto,  and 
to  their  heirs,  next  of  kin,  representatives,  distributees  and  as- 
signs, and  that  they  and  each  of  them  shall  thereafter  be  forever 
harred  of  and  from  all  and  every  cause  or  causes  of  action  for 
»nch  proceeds,  or  on  accoimt  thereof,  or  growing  out  of  the  dis- 
tribution thereof,  and  of  and  from  all  right,  title,  claim  and 
interest  in  and  to  such  proceeds,  and  shall  be  deeAied  to  have 
«iirrendeTed  all  right,  claim  and  interest  in  and  to  such  proceeds. 
The  order  must  contain  a  direction  that  a  copy  of  the  notice 
mn«t  be  served  on  each  of  the  persons  named  in  the  order,  if 
within  the  state,  in  the  manner  prescribed  for  the  service  of  a 
fnmmons  on  a  defendant  in  an  action  in  the  auoreme  court,  at 
k»ast  twenty  days  before  the  time  specified  in  the  notice.  The 
pnblication  of  such  notice,  as  required  by  said  order,  is  hereby 
made  and  shall  be  deemed  and  taken  for  all  purposes  to  be  due 
and  complete  service  upon  each  and  every  of  surh  unknown  heirs 
or  their  representatives,  and  the  known  heirs,  their  next  of  kin, 
and  Tepre«entatives,  and  all  persons  interested  in  such  proceeds, 
of  due  notice  of  the  proceedings  to  distribute  and  pay  out  such 
nroceeds,  and  shall  be  conclusive  unon  each  and  all  of  them. 
Proof  of  such  personal  service  may  be  made  by  the  affidavit  of 
the  person  making  the  same,  and  proof  of  the  nublicatlon  of 
notice  may  be  made  by  afl^davit  of  tUe  publisher  of  sach 
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puper  or  papei'B.     At  tlie  lime  and  place  Hpeciiied  m  the   Mud 
uraer  and  uotice,  uuch  luikuowu  heirs  or  tbeir  represeutaUTefv 
and  all  knQwn  heir»,  their  next  of  kiu,  represeuiauven   or  dia- 
tributees,  deviBees,  aud  all  persous  interested  m  auch  proeeeda, 
shall  appear  in  court,  in  persoji  or  by  attorney,  and  maiLe  proof 
establiahing  their  heirship  and  identity,  IciuHhip  and  interest  in 
auch  proceeds,  and  upon  proof  beiug  made  to  the  satisliactioii  of 
the  court  of  the  heirship  and  identity  of  the  unknown  iieirs,  tiie 
proceeding  for  distribution  shall  be  dismissed.     And  if  such  un- 
known hairs  or  their  representatives,  do  not  so  appear  in  courc  at 
the  time  and  place  specihed  in  such  notice  and  order,  to  establiah 
their  heirship  aud  identity,  kinship  or  interest,  they  and  each  of 
them,  and  every  person  claiming  under  or  through  theui,    shall 
thereafter  be  forever  barred  of  and  from  all  and  every  cau»e  or 
causes  of  action  for  such  proceeds,  or  on  account  thereof,  •«:  j^row- 
ing  out  of  the  distribution  of  such  proceeds,  and  of  aud  from  all 
right,  title,  claim  and  interest  in  and  to  such  proceeds,  and  ahall 
be  deemed  to  have  surrendered  all  right,  claim  aud  interest  iu 
aud  to  such  proceeds.    And  upon  proofs  being  made  of  such  puh 
llcation,  aud  showing  4;o  the  satisfaction  of  the  court  that  such 
unknown  heirs  or  their  representatives  can  not  be  found,  or  lire 
dead,  the  said  court  shall  have  power  to  decree  accordingly,  and 
to  decree  that  the  share  or  interest  of  such  unknown   heirs  in 
Bueh  real  property  was  vest(Hl,  at  the  time  of  such  sale,   in  the 
known  heirs  of  the  ancestor  from  whom  such  unknown  heirs  de* 
rivet!    title  thereto,   and   to  de<Tee  that  the   unclaimed     portion 
of  such  proceeds  was  vested  nt  the  time  of  such  payment  in  such 
known  heirs,  and  that  such  heirs,  their  heirs,  next  of  kin,  repre- 
tientatives,  distributees,  devisees  and  assigns,  are  entitled  thereto; 
Mud  the  said  court  shall  make  an  order  in  such  action,  directing 
the  payment  to  them,  or  their  assigns,  of  the  respective  shares 
or  portions  of,  or  interest  in  such  proceeds  to  which  they    ave 
entitled;  and  which  order  shall  he  entered  in  the  office  of    the 
clerk  of  the  county  where  the  original  action  was  brought,   and 
after  having  been   so  entered   for   three  mouths,   shall  be   con- 
clusive evidence  of  the  regularity  of  the  proceedings  upon  which 
it  is  based,  and  of  all  the  facts  set  forth  therein;  and,  upon  serving 
upon  the    county  treasurer  a  certified    copy  of    such  order,   the 
treasurer  shall  so  pay  over  and  distribute  such  proceeds,  after  de- 
ducting his   lawful    commissions,    and     shall     thereupon    be    ex- 
empt from  all  liability  on  account  thereof;  and  if  any  such  pro- 
ceeds shall  hnrve  been  paid  over  by  any  county  treasurer  to  the 
treasurer  of  tjie  state  of  New  York,  under  the  provisions  of  sec- 
tion seven  hundred  and  fifty-three  of  this  act,  due  notice  of  said 
applications  and  proceedings  shall  be  given  to  the  comptroller  of 
the  state  of  New  York,  and  the  said  proceeds  shall  be  paid  out 
hv  the  treasurer  of  the  state  of  New  York,  aa  provided  by  sec- 
tions seven  hundred  and  fifty-one  and  seven  hundred  and  6fty- 
three  of  this  act.  ntirl  unon  such  payment  he  shall  thereupon  be 
exempt  from  all  liability  on  account  thereoft 
I*.  iin,«ii.aoB. 
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I  168S.  Id.;  of  tenants  of  partioular  eatat«0« 

Wbejre  a  portion  of  the  proceeds  representing  an  undirided 
share  or  iuterest,  is  iuYested  lor  the  beneiit  of  a  tenant  for  life, 
or  for  jrears,  or  of  a  widow,  as  preflcribed  in  the  foregoing  pro- 
Tt8ioD8  of  this  article,  the  court  must  cause  it  to  be  invested  in 
permanent  securities,  at  interest,  and  the  interest  to  be  paid, 
from  time  to  time  as  it  accrues,  to  the  person  for  whose  benefit 
it  is  invested,  while  his  or  her  right  continues. 


I  15I44*  Court  nay  roQuire  aeevrlty  to  refvnd. 

The  conrt  may,  in  its  discretion,  require  any  person,  before  he 
rereive*  his  portion  of  the  proceeds  of  the  sale,  to  give  such  se- 
curity as  it  directs,  to  the  people,  or  to  such  parties  or  other  per- 
fconi;,  as  it  prescribes,  to  refund  the  same,  or  a  portion  thereof. 
with  interest,  if  it  thereafter  appears  that  he  was  not  entitled 
thereto. 


1 1S86.  Seevrity  to  be  taken  in  name  of  county  treasurer. 

A  aecarity  taken  under  any  provision  of  this  article,  except 
otherwise  specially  prescribed  therein,  must  be  taken  in  the 
name  and  official  title  of  the  county  treasurer  of  the  county  in 
which  the  property  sold  is  situated.  He.  and  his  successors  in 
office,  mnat  hold  the  same  for  the  use  and  benefit  of  the  persona 
interested,  subject  to  the  ord^  of  the  court. 
M.,l«,ai'dtirI'.18l8,tk.afrr,fl<4Bdm.686).  See  1 748,  ants. 
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S  1586.  Action    thereupon. 

The  coml  may  in  its  dii-.cretion,  und  upon  such  terms  and  condi« 
tions  as  justice  requires,  inalie  au  order,  allowing  a  persou  inter- 
ested iu  a  security  specihed  iu  the  last  section,  to  maintain  an 
action  thereupon  iu  the  name  of  the  county  treasarer. 
2  B.  8.  826.  I  71.  am'd.    See  H  745-754.  ante. 

i  1687.  Compensation  to  e^nAlise  pmrtition. 

Where  it  appears  that  partition  cannot  be  made  equal  between 
the  parties,  according  to  their  respective  rights,  without  prejudice 
to  the  rights  or  interests  of  some  of  them,  the  final  judgment 
may  award  compensation  to  be  made  by  one  party  to  another  for 
equality  of  partition.  But  compensation  cannot  be  so  awarded 
against  a  party  who  is  unknown,  or  whose  name  is  unknown. 
Nor  can  it  be  awarded  against  an  infant,  unless  it  appears,  that 
he  has  personal  property  sufficient  to  pay  it,  and  that  his  in- 
terests will  be  promoted  thereby. 

i  1588.  Proceeding*  on  deatli  of  parties. 

If,  upon  the  death  of  one  of  two  or  more  plaintiffs,  or  one  of 
two  or  more  defendants,  in  an  action  for  partition,  the  interest 
of  the  decedent  in  the  property  passed  to  a  person,  not  a  party 
to  the  action,  the  latter  may  be  made  defendant  by  the  order  of 
the  court;  and  a  supplemental  summons  may  be  issued,  to  brin^ 
him  in  nccordiugly. 
2  R.  S.  887.  If  G  and  1  (2  Edm.  402.  403). 

i  168D.  Rents,  etc.,  may  7«e  ndjaated. 

Nothing  contained  in  this  article  prevents  the  court  from  ad- 
justing, in  the  interlocutory  or  final  judgment,  or  otherwise,  as 
the  case  requires,  the  rights  of  one  or  more  of  the  parties,  ni> 
ngainst  any  other  partj'  or  parties,  by  reason  of  the  receipt,  by 
the  latter,  of  more  than  his  or  their  proper  proportion  of  the  rents 
or  profits  of  a  share,  or  part  of  a  share. 

i  1590.  [Am'd,     18t>5y     1006.]    Partitlom    Hr     ffnanUaa     ot 
infant,  comnilttee  of  lunatic,  etc. 

Where  an  infant,  idiot,  lunatic,  or  habitual  drunkard,  holds 
real  property,  in  joint  tenancy  or  in  common,  the  general  guard- 
ian uf  the  infant,  or  the  committee  of  the  idiot,  lunatic,  or 
habitual  drunkard,  may  apply  to  the  supreme  court  ur  to  the 
county  court  of  the  county,  wherein  the  real  property  is  situated, 
for  authority  to  agree  to  a  partition  of  the  real  property.  Where 
such  application  affects  the  interests  of  an  incompetent  person 
who  has  been  committed  to  a  state  institution,  and  is  an  inmate 
thereof,  notice  of  such  application  must  be  given  to  the  superin- 
tendent, acting  superintendent,  or  state  otticer  having  special 
jurisdiction  over  the  institution  where  the  incompetent  person 
is  confined. 

2  R.   S.  330,  831,   S§  86  and  80  (2  Edm.  341);   L.   1906,   ch.   4S4.     In  effect 
Sept.  1,  1906. 

9  1591.  Contents  of  petition. 

Such  an  application  must  be  by  a  petition,  which  must  describe 
the  real  property  proposed  and  to  be  partitioned;  must  state  tho 
rights  and  interests  of  the  several  owners  thereof;  must  specify 
the  particular  partition  proposed  to  be  made;  and  must  be  verified 
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V-jr    affidavit.    The  court  may  order  notice  of  the  application  to  be 
si^en  to  such  persons  as  it  thinks  proi^er. 
Id.,   {  87. 

§  1S92.   [Am'dy    18H«.]    Coart    may    aatlioriBe    partition. 

If,  after  due  inquiry  into  the  merits  of  the  application,  by  a 
-  reference    or   otherwise,    the    court    is    of    the    opinion    that   the 
interests    of    the    infant,    or    of    the    idiot,    lunatic,    or    habitual 
drunkard   will  be  promoted   by  the  partition,   it   may    make   an 
order  authorizing  the  petitioner  to  agree   to   the  partition  pro- 
posed, and  in  the  name  of  the  infant,  or  of  the  idiot,  lunatic,  or 
habitual  drunkard,  to  execute  releases  of  his  right  and  interest 
in  and  to  that  part  of  the  property  which  falls  to  the  shares  of 
the  other  joint-tenants  or  tenants  in  common.     The  court  may, 
in  its   discretion,   for   the  furtherance   of   the  interests   of   said 
infant,    idiot,   lunatic,   or  habitual   drunkard,   direct   partition  to 
be  so  made  as  to  set  off  to  him  or  them  his  or  their  share  in 
common  with  any  of  the  other  owners,  provided  the  consent  in 
writing  thereto  of  such  owners  shall  be  first  obtained. 
a  a.  8.  830,  381,  S9  87  and  80;  L.   1880,  ch.  206. 

I  1598.  Effect  of  releases. 

Releases  so  executed  have  the  same  validity  and  effect,  as 
if  they  were  executed  by  the  person  in  whose  behalf  they  are 
execut<Mi,  and  as  if  the  infant  was  of  full  age,  or  the  Idiot, 
lunatic,  or  habitual  drunkard  was  of  sound  mind,  and  competent 
to  manage  his  affairs. 
Id.,   §{  8841  aod  91,  am'd. 

i   15»4.   [Am'a,  1911.]     IVIien  the  state  Is  interested. 

The  people  of  the  state  mpy  be  made  a  party  defendant  to 
an  action  for  the  partition  of  real  property,  in  the  same  manner 
as  a  private  person.  In  such  a  case,  the  summons  must  be 
served  upon  the  attorney-general,  who  must  appear  i»  behalf  of 
the  people,  but  where  the  people  of  the  state  of  New  York  are 
made  a  party  defendant,  as  herein  provided,  the  complaint  shall 
set  forth,  in  addition  to  the  otber  matters  required  to  be  set 
forth  by  the  code  of  civil  procedure  detailed  facts  showing  the 
nature  and  extent  of  the  interest  in  or  lien  on  the  said  real  prop- 
erty of  the  people  of  the  state  of  New  York  and  the  reason  for 
makiTig  the  peoiile  a  party.  Upon  failure  to  state  such  facts, 
the  complnint  shall  be  dismissed,  as  to  the  people  of  the  state 
of  New  York. 

Id.,   fS  02  and  93,  »pj*d.     Am'd  L,   1911,  ch.  26,   in  effect  S^pt.  1,   1911. 

i    1005.  Bxemplifled  eopjr  of  JotlKment  may  be   recordeil. 

An  exeraplifled  copy  of  the  judgment-roll,  or  of  the  final  judg- 
ment,  in  an  action  for  partition,   may  be  recorded,  in  the  olfice 
for  recording  deeds,  in  each  county  in  which  any  real  property 
affected  thereby  is  situated, 
U  1846,  ch.  18?,  §  2  (4  Eidm.   438). 

19  387 
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AaTICUEB  THIRD. 

Action  for  dofwer. 

Bm.  1696.  limitation  of  action  for  dower. 

1697.  A^lnst  whom   action  to  be  broni^t. 

1698.  Who  may  be  joined  as  defendants. 

1690.  Id.;  where  defendants  claim  In  sereralty. 

1600.  Damages  may  be  recorered;  how  estimated. 

1601.  Id.;  in  action  against  alienee  of  husband. 

1602.  Id.;  where  several  parcels,  etc. 

1603.  Id.;  against  heirs,  etc.,  aliening  land. 

1604.  Action  barred  by  assignment  of  dower. 
1606.  CoUusive  recovery  not  to  prejudice  Infant. 

1606.  Complaint. 

1607.  Interlocutory  Judgment  for  admeasurement, 

1608.  Oath  of  commissioners,  etc.;  removal;  filling  vacaiicy. 

1609.  Dower,  how  administered. 
\610.  Report  thereupon. 

1611.  Setting  aside  report. 

1612.  Pees  and  expenses.  ' 
1618.  Final   Judgment. 

1614.  Plaintlif  may  recover  sum  awarded;  conrt  may  modify  JudsBMBlb 
1616.  Junior  Incumbrancers;   not  affected  by   admeasurement. 

1616.  Appeal  not  to  stay  execution,  if  undertaking  is  given. 

1617.  Plaintiff  may  consent  to  receive  a  gross  sum. 

1618.  Defendant  may  consent  to  pay  it;  proceedings  thtrenpoa 

1619.  Interlocutory  Judgment  for  sale.  ' 

1620.  Id.;  directing  a  part  to  be  laid  off. 

1621.  Liens  to  be  ascertained. 

1622.  Id.;  payment  of;  or  sale  subject  to. 

1623.  Report  of  sale. 

1624.  Final  Judgment  thereon. 

1626.  Certain  provisions  of  article  second  made  appUcabto. 

I  1686.  [Am'd,  1882.]    liimitation  of  action  for  dower. 

An  action  for  dower  must  be  commenced  by  a  widow,  withiv 
twenty  years  after  the  death  of  her  husband;  but  if  she  is,  at 
the  time  of  his  death,  either:* 

1.  Within  the  age  of  twenty-one  years;  or 

2.  Insane;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  con- 
Tiction  of  a  criminal  offence,  for  a  term  less  than  for  life; 

The  time  of  such  a  disability  is  not  a  part  of  the  time  limited 
by  this  section.  And  if  at  any  time,  before  such  claim  of  dower 
has  become  barred  by  the  above  lapse  of  twenty  years,  the  owner 
or  owners  of  the  lands  subject  to  such  dower,  being  in  possessiony 
shall  have  recognized  such  claim  of  dower  by  any  statement 
contained  in  a  writing  under  seal,  subscribed  and  acknowledged 
in  the  manner  entitling  a  deed  of  real  estate  to  be  recorded,  or 
if  by  any  judgment  or  decree  of  a  court  of  record  within  the 
same  time  and  concerning  the  lands  in  question,  wherein  such 
owner  or  owners  were  parties,  such  right  of  dower  shall  have 
been  distinctly  recognized  as  a  subsisting  claim  against  said 
lands,  the  time  after  the  death  of  her  husband,  and  preyiona 
to  such  acknowledgment  in  writitog  or  such  recognition  by 
judgment  or  decree,  is  not  a  part  of  the  time  limited  by  this 
section. 

1  R.  8.  742.  (  18  (1  Edm.  603). 

(  1597.  Avalnnt  frHom  action  to  be  bromrlfct. 

Where  the  property,  in  which  dower  is  claimed,  ta  actoaDy 
occupied,  the  occupant  thereof  must  be  made  defendant  ill  the 
action.    Where  it  is  not  so  occupied,  the  action  must  be  broQ^t 
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a^amat  some  person  exercisiiigr  acts  of  ownership  thereupon,  or 
ciaimius  title  thereto,  or  an  interest  therein,  at  the  time  of  the 
commencement  of  the  action. 
See  §  1602,  ante. 

§  1S08.  'Wbo  mftT  be  Joined  «■  defendants* 

In  either  of  the  cases  specified  in  the  last  section,  any  other 
person,  claiming  title  to,  or  the  right  to  the  possession  of,  the 
real  property  in  which  dower  is  claimed,  may  be  joined  as  de« 
f  endant  in  the  action. 

Sm  if  452.  IfiOS.  «Dte. 

f  1S9>0.  Id.;  'vrliere  defendnnte  clmiaft  In  eeTermlty. 

In  an  action  to  rccoyer  dower,  in  a  distinct  parcel  of  real 
property  of  which  the  plaintiff's  husband  died  seized,  or  in  all 
the  real  pTopertj  which  he  aliened  by  one  conveyance,  all  the 
persons  in  possession  of,  or  claiming  title  to,  the  property,  or 
any  part  tnereof,  may  be  made  defendants,  although  they 
possess  or  claim  title  to  different  portions  thereof  in  severalty. 


I  190O.  Dmnuiaree  may  be  recovered  |  l&o'w  eatlmated. 

Where  a  widow  recoTers,  in  an  action  therefor,  dower  in 
property,  of  which  her  husband  died  seized,  she  may  also  recover, 
In  the  same  action,  damages  for  withholding  her  dower,  to  the 
amount  of  one-third  of  the  annual  value  of  the  mesne  profits  of 
the  property,  with  interest;  to  be  computed,  where  the  action  is 
agamat  the  heir,  from  her  husband's  death,  or,  where  it  Is 
against  any  other  person,  from  the  time  when  she  demanded 
her  dower  of  the  defendant;  and  in  each  case,  to  the  time  of 
the  trial,  or  application  for  judgment,  as  the  case  may  be;  but 
not  exceedine  six  years  in  the  whole.  The  damages  shall  not 
include  any  thing  for  the  use  of  permanent  improvementa,  made 
after  the  death  of  the  husband. 

1  B.  B.  742.  H  19,  20  and  21  (1  Edm.  604). 

I  1001.  Id. I  In  aetlon  ajralnst  alienee  of  hnaband. 

Where  a  widow  recovers  dower,  in  a  case  not  specified  in  the 
hmt  section,  she  may  also  recover,  in  the  same  action,  damages 
for  withholding  her  dower,  to  be  computed  from  the  commence- 
ment of  the  action;  but  they  shall  not  include  any  thing  for  the 
nae  of  permanent  improvements,  made  since  the  property  whr 
aliened  by  her  husband.  In  nil  other  respects,  the  same  must 
be  computed  as  prescribed  in  the  last  section. 

I  1602.  Id.  I  vrHere  several  parcels,  etc. 

The  last  two  sections  do  not  authorize  the  recovery,  against  a 
defendant  who  is  joined  with  others,  of  damages  for  withholding 
dower,  in  any  portion  of  the  property  not  occupied  or  claimed 
bj  him. 

8m  11  1696  and  1000.  ante. 

I  IMS.  Id.  I  afpalnnt  heirs,  etc.,  allenlnjp  land. 

Where  a  widow  recovers  dower  in  real  property  aliened  by 
the  heir  of  her  husband,  she  may  recover,  in  a  separate  action 
against  him,  her  damages  for  withholding  her  dower,  from  the 
time  of  the  death  of  her  husband  to  the  time  of  the  alienation, 
not  exceeding  six  years  in  the  whole.  The  sum  recovered  from 
him  must  be  deducted  from  the  sum.  which  she  would  otherwiso 
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be  entitled  to  recover  from  the  grantee;  and  auy  sum  recoTerod 
as  damages  from  the  grantee,  must  be  deducted  from^  the  suui, 
which  she  would  otherwise  be  entitled  to  recovi^i:  trotu  Uxa  bclr. 

1  B.  S.  743,   f  22  (1   Edm.  C94). 

i  1G04.  Action  baweil  hy  as«iffnment  ot  dowcr* 

The  acceptance,  by  a  widow,  ot  an  assigument  of  dower,  in 
satisfaction  of  her  claim  upon  the  property  in  question,  burs  »d 
action  for  dower,  and  may  be  pleaded  by  any  defendant. 

Id.,   s  23. 

S  1005.  Collnnive  recovery  not  to  prejndioe  Imfant. 

Where  a  widow,  uot  having  a  right  to  dower,  recovers  doicver 
against  an  iufnut,  by  the  default  or  collusion  of  his  guardian, 
the  infant  shull  not  be  prejudiced  thereby;  but  when  ne  corner 
of  full  age,  he  may  bring  an  action  of  ejectment  agaiust  the 
widow,  to  recover  the  property  so  wrongfully  awarded  for  dowcr^ 
•vith  damages  from  the  time  when  she  entered  into  possession, 
«)Ithough  that  is  more  thuu  six  years  before  the  coQUaencement 
of  tiie  action. 

Id.,  I  24.  am'd. 

9  1000.  Complaint. 

The  complaint,  in  an  action  for  dower,  must  describe  th<» 
property,  as  prescribed  in  section  1511  of  this  act;  and  must  net 
forth  the  name,  of  the  plaintift'*s  husband. 

2  R.  S.  804,  i  10  (2  Edm.  313).  am'd.    See  |  1409.  ante. 

)  1G07.  Interlocutory  jndarment  for  admeasurement. 

If  the  defondant  makes  default  in  appearing  or  pleading;  or 
Jf  the  right  of  the  plaintiff  to  dower  Is  not  disputed  by  the 
answer;  or  if  it  appears,  by  the  verdict,  report,  or  decision  upon 
a  trial,  that  the  plaintiff  is  entitled  to  dower  in  the  real  property 
described  in  the  complaint,  an  interlocutory  judgment  must  be 
rendered;  which,  except  as  otherwise  prescribed  in  this  article, 
must  direct  that  the  plaintiff's  dower  in  the  property,  particti* 
larly  describing  it,  be  admeasured  by  a  referee,  designated  in 
the  Judgment,  or  by  three  reputable  and  disinterested  fi^holders, 
designated  therein,  as  commissioners  for  that  .purpose. 

Based  on  2  R.  S.  311.  §  55;  Jd.  449  (2  Kdm,  320,  Ml). 


1  10O8.  Oatli    of     oon&miasloners,     eto.f     rentOTftlf     tlllli 
▼acancy. 

Each  of  the  commissioners,  or  the  referee,  as  the  case  requires, 
must,  before  entering  upon  the  execution  of  his  duties,  subscribe 
and  take  au  oath,  before  an  oHioer  specified  In  section  842  of  this 
act,  to  the  effect,  that  he  will  faithfully,  honestly  and  impartially 
discharge  the  trust  reposed  in  him.  The  oath  must  be  filed  ^th 
the  clerk,  before  a  oomniissioner  or  a  referee  enters  upon  the 
execution  of  his  dntie^s.  The  court  may,  at  any  time,  remove 
the  referee,  or  either  of  the  commissioners.  If  either  of  them 
dies,  resigns,  or  neglects  or  refuses  to  serve,  or  is  remoyed,  the 
court  may,  from  time  to  time,  appoint  another  person  in  his 
place. 

2  R.  S.  4S0,  8§  n  and  12  (2  Edm.  512).  am'd.    See  9  1550.  ante. 

I  1009.  I>o'v«'er,  ho^v  admeasured.     • 

Tht»  referee  or  the  cominisHioners  must  execute  their  duties  in 
the  following  manner: 
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1.  Thej  mnst,  if  rt  is  practicable,  and,  in  their  opinion,  for 
the  best  interests  of  ail  tne  parties  concerned,  admeasure  and 
lay  o£f,  as  speedilj  as  possible,  as  the  dower  of  the  plaintiflf,  a 
distinct  parcel,  constituting  the  one-third  part  of  the  real  property 
of  w^hich  dower  is  to  be  ndmeasured,  designating  the  part  so  laid 
off  by  postS|  stones^  or  other  permanent  monuments. 

2.  In  making  the  admeasurement,  they  must  take  into  con- 
sideration any  permanent  improvenieuts,  made  upon  the  real 
proper^,  after  the  death  of  the  plaintiff's  husband,  or  after  the 
alienation  thereof  by  himi  and,  if  practicable,  those  improvements 
must  be  awarded  within  the  part  not  laid  off  to  the  plaintiff;  or,. 
if  it  is  not  practicable  so  to  award  them,  a  deduction  must  be 
noade  from  tne  part  laid  off  to  the  plaintiff,  proportionate  to  the 
benefit  which  she  will  derive  from  so  mucli  of  those  improve- 
ments, as  is  included  in  the  part  laid  off  to  her. 

3.  If  it  is  not  practicable,  or  if,  in  the  opinion  of  the  referee 
or  coBunlBsioners,  it  is  not  for  the  best  interests  of  nil  the  parties 
concerned,  to  admeasure  and  lay  off  to  the  plaintiff  a  distinct 
parcel  of  the  property,  as  prescribed  in  the  foregoing  subdivisions 
of  this  section,  they  must  report  that  fact  to  the  court. 

4.  They  may  employ  a  surveyor,  with  the  necessary  assistants, 
to  aid  in  the  admeasurement. 

2  B.  8.  489,  I  13,  aa  am'd  by  L.  1860,  cb.  433,  I  1. 

i  lOlO.  Report  tbcreupan. 

All  the  commissioners  must  meet  together  in  the  performance 
of  any  of  their  duties;  but  the  acts  of  a  majority  so  met  are 
Taiid«  The  referee,  or  the  commissioners,  or  a  majority  of  them, 
most  make  a  full  report  of  their  proceedings,  specifying  therein 
the  manner  in  which  they  have  discharged  their  trust,  with  the 
items  of  their  charges,  and  a  particular  description  of  the  portion 
admeasured  and  laid  off  to  the  plaintiff;  or,  if  they  report  that 
it  is  not  practicable,  or,  in  their  ooiuion,  it  is  not  for  the  best 
interests  of  all  the  parties  concerned,  to  admeasure  and  lay  off  a 
distinct  parcel  of  the  property,  of  which  dower  is  to  be  admeas- 
aredf  they  must  state  the  reasons  for  that  opinion,  and  all  the 
facts  relating  thereto.  The  report  must  be  acknowledged  or 
proved,  and  certified,  in  like  manner  nR  a  deed  to  be  recorded, 
and  must  be  filed  in  the  office  of  the  clerk. 

Id.,  i  13,  am'd  by  L.  1860,  cb.  433.  I  2. 

f  1611.  Settlnar  aside  report. 

Upon  the  application  of  any  party  to  the  action,  and  upon 
good  cause  shown,  the  court  mny  set  aside  the  report,  and,  if 
necessary,  may  api)oint  new  commissioners,  or  a  new  referee, 
who  must  proceea,  as  prescribed  in  this  title,  with  respect  to 
those  first  appointed. 

Id.,  i  16.  am'd. 

I  leifl*  Fees  aiad  expenses. 

The  fees  and  expenses  of  the  commisaionors,  or  of  the  referee, 
indnding  the  expense  of  a  survey,  when  it  Is  made,  must  be  taxed 
under  the  direction  of  the  court;  and  the  amount  thereof  must 
be  paid  by  the  plaintiff,  and  allowed  to  her,  upon  the  taxation 
of  her  costs. 

SobstltHted  for  id.,  |  25.    8ec  }  IST!";.  apte. 
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I  1G13.  Final  SnAgment, 

Upon  the  report  being  confirmed  by  the  court,  final  jadgment 
mnst  be  rendered.  If  the  referee  or  commissioners  have  admeaii- 
ured  and  laid  off  to  the  plaintiff  a  distinct  parcel  of  the  property, 
the  judgment  must  award  to  her,  during  her  natural  life,  the  pos- 
session of  that  parcel,  describing  it,  subject  to  the  payment  of 
all  taxes,  assessments,  and  other  charges,  accruing  thereupon 
after  she  takes  possession.  If  the  referee  or  the  commissioners 
report,  that  it  is  not  practicable,  or  that,  in  his  or  their  opinion, 
it  is  not  for  the  best  interests  of  all  the  parties  concerned,  so  to 
admeasnre  and  lay  off  a  distinct  parcel  of  the  property,  the  final 
judgment  must  direct,  that  a  sum,  fixed  by  the  court,  and  speci- 
fied therein,  equal  to  one-third  of  the  rental  value  of  the  nsaX 
property,  as  ascertained  by  a  reference  or  otherwise,  be  paid  to 
the  plaintiff,  annually  or  oftener,  as  directed  in  the  judgmeDt, 
during  her  natural  life,  for  her  dower  in  the  property;  and  that 
the  sum  so  to  be  paid,  be  and  remain  a  charge  upon  the  property. 
during  her  natural  life.  The  final  judgment  may  also  award 
damages  for  the  withholding  of  dower. 

See  2  R.  S.  4S9,  |  18,  and  L.  1880.  cli.  483,  |  8  (7  Bdm.  449). 

{  1614.  Plaintiff  max  recover  snm  a^rardedj  eonrt  may 
modify  Jndarment. 

The  plaintiff  may,  from  time  to  time,  maintain  an  action 
against  the  owner,  or  a  person  who  was  the  owner  of  the  prop- 
erty, to  recover  any  instalment  of  the  sum,  so  awarded  to  her 
for  her  dower,  which  became  due  during  his  ownership)  and 
remains  unpaid.  Or,  if  an  instalment  remains  due  and  unpaid, 
she  may  maintain  an  action  to  procure  a  sale  of  the  properly, 
and  enforce  the  payment  of  the  instalments,  due  and  to  become 
due,  out  of  the  proceeds  of  the  sale.  Such  an  action  must  be 
conducted,  as  if  the  charge  upon  the  real  property  was  a  mort- 
gage to  the  same  effect.  If,  at  any  time,  it  is  made  to  appear  to 
the  court,  that  the  rental  value  of  the  real  property  has  materially 
increased  or  diminished,  the  court  may,  by  an  order,  to  be  made 
upon  notice  to  all  the  persons  interested,  modify  the  final  jud4^ 
ment,  by  increasing  or  diminishing  the  sum  to  be  paid  to  the 
plaintiff. 

li.   1880,   ch.  433,   (  3. 

{  161S.  Junior  fncnmbrancersi  not  affected  by  adnteaaar«« 
ment. 

Where  a  portion  of  the  property  is  admeasured  and  laid  off 
to  the  plaintiff  as  her  dower,  a  lion,  which  is  inferior  to  the  plain- 
tiff's right  of  dower,  attaches,  during  the  life  of  the  plaintiff, 
to  the  residue,  or  to  the  portion  or  share  of  the  residue  which 
was  subject  to  it,  as  if  the  portion  laid  off  to  the  plaintiff  had 
not  been  a  part  of  the  property. 

L.  1870,  ch.  717,  {  2,  am*d  by  L.  1874,  ch.  258  (0  Bdm.  880). 

I  16l6.  Appeal  not  to   stay  execution,  if  undertalctnar  im 


An  appeal  from  a  final  judgment,  awarding  to  the  plaintiff 
possession  of  the  part  admeasured  and  laid  off  to  her,  does  not 
stay  the  execution  thereof,  unless  the  court,  or  a  judge  thereof, 
grants  an  order  directing  such  n  stay.  Such  an  order  shall  not 
be  granted,   if  an  undertakinR  is  given  on  the  part  of  the 
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spondent,  with  one  or  more  sureties,  approTed  by  the  court,  or 
a  judge  thereof,  to  the  effect  that,  if  the  judgment  appealed  from 
is  reTersed  or  modified,  and  restitution's  awarded,  she  will  pny, 
to  the  person  entitled  thereto,  the  value  of  the  use  and  occupa- 
tion of  the  part  so  admeasured  and  laid  off  to  her,  or  of  the 
Eortjon,  restitution  of  which  is  awarded,  during  the  time  she 
olds  iwssession  thereof,  by  virtue  of  the  judgment. 

L.  I860,  cfa.  483,  M  (7  £>lm.  460).    See  ||  1331,  i3&2. 


I  leiT.  PlAlntiir  vuiT  eonsent  to  ve«eiiro  a  ffroas  amn. 

In  an  action  for  dower,  the  plaintiff  may,  at  any  time  before 
an  interlocutory  judgment  is  rendered,  by  reason  of  the  defend- 
ant's default  in  appearing  or  pleading,  or,  where  an  issue  of 
fact  is  joined,  at  any  time  before  the  commencement  of  the  trinl, 
file  wito  the  clerk,  a  consent  to  accept  a  gross  sum,  in  full  satis- 
faction and  discharge  of  her  right  of  dower  in  the  real  property 
described  in  the  complaint.  Such  a  consent  must  be  in  writing, 
and  acknowledged  or  proved,  and  certified,  in  like  manner  as  a 
deed  to  be  recorded.  A  copy  thereof,  witn  notice  of  the  filing, 
moat  be  served  upon  each  adverse  party  who  has  appeared,  or 
who  appears  after  the  filing. 

Im.  1870.  ch.  717.  I  1  (7  Bdm.  771).  am'd. 

I    1618,   Defendamt  may    consent   to   pay  it|   proceedins* 


At  any  time  after  a  consent  is  filed,  as  prescribed  in  the  last 
section,  and  before  an  interlocutory  Judgment  is  rendered,  any 
defendant  may  apply  to  the  court,  upon  notice,  for  an  order 
grantinc:  him  leave  to  pay  such  a  gross  sum.  Thereupon  the 
conrt  may,  in  its  discretion,  and  upon  such  terms  as  justice  re- 
quires, ascertain  the  value  of  the  plaintiff's  right  of  dower  in  the 
property,  by  a  reference  or  otherwise,  and  make  an  order,  direct- 
inir  payment,  by  the  applicant,  of  the  sum  so.  ascertained,  within 
a  time  fixed  by  the  order,  not  exceeding  sixty  days  after  service 
of  a  cooy  thereof;  and  directing  the  execution  by  the  plaintiff 
of  a  release  of  her  right  of  dower,  upon  receipt  of  the  money. 
Obedienco  to  the  order  may  be  enforced,  either  by  punishment 
for  contempt,  or  by  striking  out  the  pleading  of  the  offending 
nnrtr.  and  rendering  judgment  against  him  or  her  or  In  both 
modes. 

f  1G]^9.  IntevlfMrntory  Ivdyment  for  sale. 

Where  the  plaintiff's  consent  has  been  filed,  as  prescribed  in 
tlt*^  last  section  but  one,  and  she  is  entitled  to  an  interlocutory 
jnilff infill r  in  the  action,  the  court  must,  upon  the  application  of 
either  party,  ascertain,  by  reference  or  otherwise,  whether  a  dis- 
tinct parcel  of  the  proi)erty  can  be  admeasured  and  lail  off  to 
tljo  pUiintiff,  as  tenant  in  dower,  without  material  injury  \o  the 
interests  of  the  parties.  If  it  appears  to  the  court,  that  a  distinct 
jinrcel  cannot  be  so  admeasured  and  laid  off,  the  interlocutory 
judgment  must,  except  in  the  case  specified  in  the  next  section, 
direct  that  the  property  be  sold  by  the  sheriff,  or  by  a  referee 
designated  therein;  and  that,  upon  the  confirmation  of  the  sale, 
each  party  to  the  action,  and  every  iwrson  deriving  title  from, 
through,  or  under  a  party,  after  the  filing  of  the  judgment-roll, 
•r  of  a  notice  of  the  pendency  of  the  action,  as  prescribed  In 
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article  ninth  of  tliia  title,  be  barred  of  and  from  any  right,  title, 
or  interest  in  or  to  the  pioicrty  sold. 
L.  1870,  ct.  717,  f§  1  and  3,  ani'd. 

I  10204  Id.  I  direct! nfir  a  part  to  be  laid  otf. 

In  a  case  specified  in  section  1617  of  tliis  pct,  where  the  proi>- 
erty,  or  a  part  thereof,  consists  of  one  or  more  vacant  or  nniin- 
proved  lots,  the  plaintiff's  consent  may  Contain  a  stiptilation  to 
take  a  distinct  parcel,  out  of  those  lots,  in  lieu  of  a  gross  sum. 
In  that  cane,  the  iiiterkK;ittoi'y  judgmeutf  instead  of  directing  a 
sale,  may  direct  if  it  appears  to  be  just  so  to  do,  that  commis- 
sioners be  aopointed  to  admeasure  and  lay  off  to  the  plaintiff  a 
distinct  parcel,  out  of  the  vacant  or  unimproved  lots;  and,  if 
there  is  any  other  property,  that  it  be  sold,  and  a  gross  suqi  bo 
paid  to  her  out  of  the  proceeds  thereof,  as  prescribea  in  the  next 
three  sections.  The  plaintiff's  title  to  each  distinct  parcel,  ad- 
measured and  laid  off  to  her,  as  prescribed  in  this  section,  is 
that  of  an  estate  of  inheritance  in  fee  simple.  In  admeasuring 
and  laying  off  the  same,  the  coniutissioners  mUst  consider  quan- 
tity and  quality  relatively,  according  to  the  value  of  the  plaintiff's 
right  of  dower  in  the  vacant  or  unimproved  lotSi  out  of  which 
the  admeasurement  is  to  be  made;  which  must  be  ascertained, 
in  proportion  to  the  value  of  those  lots,  as  prescribed,  in  the  next 
three  sections,  for  fixing  a  gross  sum  to  be  paid  to  her  out  of 
the  proceeds  of  d  sale. 

Id.,  i  6. 

I  leSl.  liiens  to  be  mMsertained^ 

Before  an  interlocutory  judgment  is  rendered  fot  the  sale  of 
the  property,  the  court  must  direct  a  reference  to  ascertain 
whether  any  person,  not  a  party,  has  a  lien  upon  the  property, 
or  any  part  thereof.  Except  as  otherwise  expressly  prescribed  in 
this  article,  the  proceedings  upon  and  subsequent  to  the  refer- 
ence must  be  the  same,  as  prescribed  in  article  second  of  this 
title,  where  a  reference  is  made  aa  prescribed  in  section  1561 
of  this  act. 

Id..  I  2,  am'd  hy  L.  1874.  cb.  258  (0  Bdm.  880). 

S  1622.  Id.;  payment  Of;  or  sale  subject  to. 

Where  the  interlocutory  judgment  directs  a  sale.  If  the  right 
of  dower  of  the  plaintiff  is  inferior  to  any  other  lien  upon  the 
property,  the  judgment  may,  in  the  discretion  of  the  court,  direct 
that  the  property  be  sold  either  subject  to  the  lieni  or  discharged 
from  the  lien;  and*  in  the  latter  case,  that  the  officer  making  the 
sale  pay  the  amount  of  the  lieui  put  of  the  proceeds  of  the  sale. 

Id.,  I  4. 

I  1628.  Report  of  sale. 

Immediately  after  completing  the  sale,  and  executing  the  proper 
conveyance  to  the  purchaser,  the  officer  making  the  sale  must 
make  and  file  with  the  clerk  a  report  thereof,  showing  the  name 
of  the  purchaser,  and  the  purchase-price  paid  by  him,  or,  if  the 
property  was  sold  in  jpa reels,  the  name  of  each  purchaser,  and 
the  price  and  a  description  of  the  narcel  sold  to  nim;  the  sums 
which  the  officer  has  paid  out  of  the  proceeds  of  the  sale,  pur- 
suant to  the  interlocutory  judgment;  the  purpose  tot  Which  each 
i)ayment  was  made;  the  amount  and  items  of  his  fees  and  ex« 
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penses;  and  the  net  amount  of  the  proceeds,  after  deducting  the 
pajments. 
U  1870.  dk.  717,  i  6. 

I  16364.  Final  Jndvmeiit  thereon. 

Upon  confirming  the  aale,  the  court  must  ascertafn,  by  a  refer- 
ence or  otherwise^  the  rights  and  lutereBts  of  each  of  the  parties 
in  and  to  the  proceeds  of  the  sale,  and  also  what  gross  sum  of 
money  is  equal  to  the  value  of  the  plaintiff's  dower  In  the  net 
proceeds  of  the  sale,  calculated  upon  the  principles  applicable  to 
life  axmuities.  The  court  must  thereupon  render  final  judgment, 
confirming  the  sale,  and  directing  that  the  gross  sum  so  ascer- 
tained be  paid  to  the  plaintiff,  in  full  satisfaction  of  her  right  of 
dower;  and  that  the  remainder  of  the  proceeds  of  the  sale  be 
distributed  among  the  persons  entitled  thereto. 

Id..  8  5.  am'd. 

I  10SS9.  Certain  proTlslono  of  nrtSole  seeond  made  ap» 
plleable. 

The  proyisions  of  article  second  of  this  title,  relating  to  a  sale 
made  as  prescribed  in  that  article,  and  to  tbe  distribution,  invest' 
ment,  and  care  of  the  proceeds,  apply,  as  far  as  they  are  appli- 
cable, to  a  sale  made  as  prescribed  in  this  article,  and  to  the 
distribution  of  the  proceeds  of  a  sale,  as  prescribed  m  the  last 
section. 

See  II  1680-1086.  ante. 
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ARTICL.B  FOURTH, 

Action  to  foreclose  a  mortgage. 

Bee.  1626.  Final  Judgment;  what  to  contain. 

1627.  Penon   liable   for   mortgacie  debt   may   be   made  defendantp    «te.; 

when  people  of  titate  may  be  made  a  party. 

1628.  Other  actions  for  mortgiLge  debt,  when  prohibited. 
.1629.  Complaint  to  atate  whether  such   action  brought. 

1630.  If  Judgment  rendered  therein,  execution  must  be  retnmed. 

1631.  Notice  of  pendency  of  action  to  be  filed. 

1632.  Effect  of  conveyance  uix>n  sale. 

1633.  Disposition   of  surplus. 

1634.  When  complaint  to  be  dismissed  on  payment  of  smn  due. 
1685.  Payment  after  judgment;   when   proceedings  to  be  stayed. 

1636.  When  part  only  of  the  property  to  be  sold. 

1637.  When  the  whole  proper^  may  be  sold. 

I   1626.   Finitl  Jndfrmenti  ^rhat  to  contain. 

In  an  action  to  foreclose  a  mortgage  upon  real  property,  if  the 
lAttintiff  becomes  entitled  to  final  judgment,  it  must  direct   the 
nale  of  the  property  mortgaged,  or  of  such  part  thereof  ns    is  • 
sufficient  to  discharge  the  mortgage  debt,  the  expenses  of   the 
sale,  and  the  costs  of  the  action. 

2  B.   S.   191.   I  151    (2  Edm.   109). 

I  1687.  [Am'd,  1890,  1008,  1011,  1012.]  Peraon  liable  for 
mortfraare  debt  may  be  made  defendant,  etc.;  ^vben  people 
of  state  may  be  niade  a  party. 

1.  Any  person  who  is  liable  to  the  plaintiff  for  the  payment  of 
the  debt  secured  by  the  mortgage  may  be  made  a  defendant  in 
the  action;  and  if  he  has  appeared  or  has  been  personally  served 
with  the  summons,  the  final  judgment  may  award  payment  by 
him  of  the  residue  of  the  debt  remaining  unsatisfied,  after  a  sale 
of  the  mortgaged  property,  and  the  application  of  the  proceeds, 
pursuant  to  the  directions  contained  therein. 

2.  The  people  of  the  state  of  New  York  may  be  made  a  party 
defendant  to  an  action  for  the  foreclosure  of  a  mortgage  on  real 
property,  where  the  people  of  the  state  of  New  York  have  an 
mterest  in  or  a  lien  on  the  ^aid  real  property  subsequent  to  the 
lien  of  the  mortgage  sought  to  be  foreclosed  in  said  action,  in 
the  same  manner  Sis  a  private  person.  In  such  a  case  the  sum- 
mons must  be  served  upon  the  attorney-general,  who  must  ap- 
pear in  behalf  of  the  people,  but  where  the  people  of  the  state  of 
N'ew  York  are  made  a  party  defendant,  as  herein  provided,  the 
complaint  shall  set  forth,  in  addition  to  the  other  matters  require<l 
to  be  set  forth  by  the  code  of  civil  procedure  detailed  facts  show- 
ing the  particular  nature  of  the  interest  in  or  the  lien  on  the  said 
real  property  of  the  people  of  the  slate  of  New  York,  and  the 
reason  for  making  the  people  a  party  defendant.  Upon  failure  to 
state  such  facts,  the  complaint  shall  be  dismissed  as  to  the  peo- 
ple of  the  state  of  New  York. 

3.  In  all  cases  where,  prior  to  September  first,  nineteen  hundred 
and  eight,  the  attorney-general  shall  have  appeared  in  behalf  of 
the  people  of  this  state,  in  an  action  for  the  foreclosure  of  a  mort- 
gage, such  appearance  shall  be  as  valid  and  effectual  as  though 
chapter  two  hundred  and  eighty-four  of  the  laws  of  nineteen  hun- 
dred and  eight  had  been  in  force  at  the  time  of  such  appearance, 
whether  such  actions  were  pending  or  concluded  when  such  chap- 
ter took  effect,  anything  in  such  chapter  to  the  contrary  notwith- 
standing, provided,  however,  that  nothing  herein  contained  shall 
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affect  the  right  or  title  of  any  person  claiming  euch  real  property 
under  letters  patent  issued  by  the  people  of  the  state,  for  a  yalu- 
able  consideration  before  this  act  shall  take  effect. 

Id.,  fi  152  and  1S4,  and  Co.  Proc.  part  of  9  1^-  i*  1S99,  ch.  028;  L.  1908. 
ch.   284:  L..   1911.  ch.  20-  L..   1812.  ch.  388,  In  effect  Sept.   1.   1912. 

i  1628.  Other  actiona  for  mort^asre  debt,  wKen  prohib- 
ited. 

While  an  action  to  foreclose  a  mortgage  u^on  real  property  is 
pending  or  after  final  judgment  for  the  plaintiff  therein,  no  other 
action  shall  be  commenced  or  maintained,  to  recover  any  part 
of  the  mortgage  debt,  without  leave  of  the  court  in  which  the 
former  action  was  brought. 

Id.,    f  153. 

1  l<t28.   Complaint  to  «ta,te  -whether  avch  action  bronvht. 

The  complaint,  in  an  action  to  foreclose  a  mortgage  upon  real 
property,  must  state,  whether  any  other  action  has  been  brought 
to  recover  any  part  of  the  mortgage  debt,  and,  if  so,  whether 
any  part  thereof  has  been  collected. 

Id.,  ft  156. 

{    1630.  If  Judmuent  rendered  therein,  execution  mv«t  be 

return  cd. 

Where  final  judgment  for  the  plaintiff  has  been  rendered,  in 
an  action  to  recover  any  part  of  the  mortgage  debt,  an  action 
shall  not  be  commenced  or  maintained  to  foreclose  the  mortgage, 
unless  an  execution  against  the  property  of  the  defendant  has 
been  issued,  upon  the  judgment,  to  the  sheriff  of  the  county 
where  he  resides,  if  he  resides  within  the  State,  or,  if  he  resides 
without  the  State,  to  the  sheriff  of  the  county  where  the  judg- 
ment-roll is  filed;  and  has  been  returned  wholly  or  partly  un- 
satisfied* 

2  R.  S.   101.  i  156.     See  S  1432. 

1  1631.  Notice  of  pendency  of  action  to  be  llled. 

The  plaintiff  must,  at  least  twenty  days  before  a  final  judg- 
ment directing  a  sale  is  rendered,  file,  in  the  clerk's  office  of  eacii 
county  where  the  mortgaged  property  is  situated,  a  notice  of  the 
pendency  of  the  action,  as  prescribed  in  section  1670  of  this  act; 
which  must  specify  in  addition  to  particulars  required  by  that 
section,  the  date  of  the  mortgage,  the  parties  thereto,  and  the 
time  and  place  of  recording  it. 

Oo.   Proc.,iM.rt  of  8  132.     See  Rule  60. 
9  1632.  Kffect  of  conveyance  upon  sale. 

A  conveyance  upon  a  sale,  made  pursuant  to  a  final  judgment, 
in  an  action  to  foreclose  a  mortgage  upon  real  property,  vests  in 
the  purchaser  the  same  estate,  only,  that  would  have  vested  in 
the  mortgagee,  if  the  equity  of  redemption  had  been  foreclosed. 
Such  a  conveyance  is  as  valid,  as  if  it  was  executed  by  the  mort- 
giigoT  and  mortgagee,  and  is  an  entire  bar  against  each  of  them, 
and  against  each  party  to  the  action  who  was  duly  summoned, 
and  every  person  claiming  from,  through  or  under  a  party,  by 
title  accruing  after  the  filing  of  the  notice  of  the  pendency  of 
the  action,  as  prescribed  in  the  last  section. 

2  R.  S.  191.  ft  158. 

{    1683.  [Am*d,   1008.]      Disposition    of    snrplua;    duties    of 

oflleer  malcins  sale. 

If  there  is  any  surplus  of  the  proceeds  of  the  sale,  after  paying 
the  expenses  of  the  sale,  and  satisfying  the  mortgage  debt  and 
the  costs  of  the  action,  it  must  be  paid  into  court,  for  the  use  of 
the  person  or  persons  entitled  thereto.  If  any  part  of  the  sur- 
plus remains  in  court  for  the  period  of  three  months,  the  court 
must,  if  no  application  has  been  made  therefor,  and  may,  if  an 
application  therefor  is  pendiiifr.  direct  it  to  be  invested  at  inter- 
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eHt,  for  the  benefit  of  the  person  or  persona  entitled  thereto,  to 
be  paid  upon  the  direction  of  the  court.  Within  thirty  fiays 
after  completing  the  sale,  and  executing  the  proper  conveyance 
to  the  purchaser,  unless  such  time  be  extended  b^  an  order  of 
the  court  entered  in  the  office  of  the  clerk  within  said  thirty 
days,  the  officer  making  the  sale  must  file  with  the  clerk  his  re- 
port under  oath  of  the  disposition  of  the  proceeds  of  the  sale, 
accompanied  by  the  vouchers  of  the  persons  to  whom  payments 

were  ordeted  to  be  made. 

Id.,   last  clause  of  JSfi   13U  and   160.     Am'd  U   1008,   eh.  284.     In  effect  Sept. 
1     lUi08. 
'  I  1634.  "Wlien  complaint   to   be  dlmnliiBed  Qn  paymeitt  of 

Muin  dne. 

Where  an  action  is  brought  to  foreclose  a  mortgage  upon  real 
property,  upon  which  a  portion  of  the  principal  or  interest  is 
due,  and  another  portion  of  either  is  to  become  due,  the  complaint 
must  be  dismissed,  without  costs  against  the  plaintiff,  upon  the 
defendant  paying  into  court,  at  any  time  before  a  final  judgment 
directing  a  sale  is  rendered,  the  sum  due,  and  the  plaintiffs  costs. 
Id.,  J  101. 

$    1635.    Payment    after    Judarntent;  ifvlien  proceedinffa  to 

l»e  stayed* 

In  a  case  specified  in  the  last  section,  if,  after  a  final  judgment 
directing  a  sale  is  rendered,  but  before  the  sale  is  made,  the 
defendant  pays  into  court  the  amount  due  for  principal  and 
interest,  and  the  costs  of  the  action,  together  with  the  expenses 
of  the  proceedings  to  sell,  if  any,  all  proceedings  upon  the  jud|(- 
ment  must  be  stayed;  but,  upon  a  subsequent  default  in  the 
payment  of  principal  or  interest,  the  court  may  make  an  order, 
directing  the  enforcement  of  the  judgment,  for  the  purpose  of 
collecting  the  sum  then  due. 

**  R     S     101     8  162 

i  16S6.  Wlien  part  only  of  the  property  to  be  sold. 

Where  the  mortgage  debt  is  not  all  due,  and  the  mortgaged 
property  is  so  circumstanced,  that  it  can  be  sold  in  parcels  with- 
out injury  to  the  interests  of  the  parties,  the  final  judgment  must 
direct,  that  no  more  of  the  property  be  sold,  in  the  first  place, 
than  is  sufficient  to  satisfy  the  sum  then  due,  with  the  costs  of 
the  action  and  expenses  of  the  sale;  and  that  upon  a  subsequent 
default  in  the  payment  of  principal  or  interest,  the  plaintiff  may 
apply  for  an  order,  directing  the  sale  of  the  residue,  or  of  so 
much  thereof  as  is  necessary  to  satisfy  the  amount  then  due, 
with  the  (ogts  of  the  application  and  the  expenses  of  the  sale. 
The  plaintiff  may  apply  for  and  obtain  such  an  order,  as  often  as 

a  default  happens. 
Id.,  Dart  of  85  lti3  and  164,  conuolidaUd. 
I  1637.  When  the  ^whole  property  may  be  sold* 

If,  in  a  case  specified  in  the  last  three  sections,  it  appears  that 
the  mortgaged  property  is  so  circumstanced,  that  a  sale  of  the 
whole  will  be  most  beneficial  to  the  parties,  the  final  judgment 
must  direct,  that  the  whole  property  be  sold;  that  the  proceeds 
of  the  sale,  after  deducting  the  costs  of  the  action,  and  the 
expenses  of  the  sale,  he  either  applied  to  the  satisfaction  of  the 
whole  sum  secured  by  the  mortgage,  with  such  a  rebate  of  inter- 
est, as  justice  require**;  or  be  first  applied  to  the  payment  of  the 
sum  due,  and  the  balance,  or  so  much  thereof  as  is  necessary, 
be  invested  at  interest,  for  the  benefit  of  the  plaintiff,  to  be  paid 
to  him  from  time  to  time,  as  any  part  of  the  principal  or  interest 
becomes  due. 

Id..   fi$  1«6  and  166.   am'd.  ^  • 
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A&TICIiB  FIFTH. 

Action  to  compel  iJu  deiermination  of  a  claim  to  real  pmpertff. 

Bee.  1088.  Who  maj  maiatain  action. 
1639.  Gomplaiiit. 

1040.  ProceedlDfi  when  defendant  denies  plaintiff's  title. 
1641.  Id.;    when  he   pleads   title. 
1042.  Proceedings  the  same  as  in  ejectment. 

1648.  Proceedings  when  defendant  claims  in  rererslon  or  remalndeiv 
1644.  Judgment  awarding  defendant  poeaesslon,  etc. 
I64ff.  Judgment  for  plaintiff. 

1646.  Effect  of  judgment. 

1647.  Action  to  determine  widow's  dotrer. 

1648.  Proceedings,  if  plaintiff  admits  defendant's  claim. 

1649.  Id.;    when  defendant's   claim   Is  denied. 

1650.  This  article  applies  to  corporations. 

1  l«d8.  (Ain'd,  1891»  1904,  1910.1  "Wbo  Mfty  maintain 
actiatt. 

Where  a  person  has  been,  or  he  and  those  whoRe  eatates  he  has, 
have  been  for  one  year  in  possession  of  real  property,  or  of  any 
andiTided  interest  therein,  claiming  it  in  fee,  or  for  life,  or  for  a 
term  of  years  not  less  than  ten.  he  may  ma  in  tain  an  action 
af^ainst  any  other  person  to  compel  the  determination  of  any 
claim  adverse  to  that  of  the  plaintiff  which  the  defendant  makes, 
or  which  it  appears  from  the  public  records,  or  from  the  allega- 
tlong  of  the  complaint,  the  defendant  might  make  to  any  estate 
in  that  property  in  foe,  or  for  life,  or  for  a  term  of  years  not 
less  than  ten,  in  possession,  reversion  or  remainder,  or  to  any 
interest  in  that  property,  including  any  claim  in  the  nature  of  an 
easement  therein,  whether  appurtenant  to  any  other  estate  or 
lands  or  not,  and  also  inclnding  any  lieii  or  incumbrance  npon 
said  property,  of  the  amount  of  value  of  not  less  than  two 
hundred  and  fifty  dollars.  But  this  section  does  not  apply  to  a 
claim  for  dower, 

2  B.  8.  812.  i  1  (2  Edm.  32n.  as  am'd  by  To.  Proc.  |  440:  U  1848.  ch. 
50:  L.  1864.  ch.  110  j  L.  1853,  ch.  511;  I..  18G0,  ch.  173:  L.  18«4.  cb.  219; 
L.  1891*  ch.  210;  L.  1904,  ch.  526;  L.  1010,  ch.  203.     lu  effect  May  2,  1910. 

i   1639.  [Am'df  1891,  1904»  1910.]     Complaint. 

The  complaint  in  such  an  action  must  set  forth  facts  showing: 

1.  The  plaintiff^  right  to  the  real  property:  whether  his  estate 
therein  is  in  fee,  or  for  life,  or  for  a  term  of  years  not  less  than 
ten:  and  whether  he  holds  it  as  heir,  devisee  or  purchaser,  with 
the  source  from  or  means  by  which  his  title  immediately  accrued 
to  him. 

2.  That  the  property,  at  the  commencement  of  the  nctirm  was. 
and,  for  the  one  year  next  preceding,  has  been  in  iiis  possession, 
or  in  the  possession  of  himself  and  those  from  whom  he  derives 
his  title,  either  as  sole  tenant,  or  as  joint  tenant,  or  as  tenant  in 
<^mmon  with  others. 
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3.  That  the  defendant  unjustly  claims,  or  that  it  appears  from 
the  public  records  or  from  the  allegations  of  the  complaint,  that 
the  defendant  might  unjustly  claim  an  estate  or  interest  or 
easement  therein,  or  a  lien  or  incumbrance  thereupon*  of  the 
character  specified  in  the  last  section. 

The  complaint  must  describe  the  property  as  prescribed  in  sec- 
tion fifteen  hundred  and  eleven  of '  this  act  and  may  contain  an 
allegation  that  no  personal  claim  is  made  against  any  defendant 
other  than  a  defendant  who  shall  assert  a  claim  adverse  to  the 
claim  of  the  plaintiff  set  forth  in  the  complaint.  The  demand 
for  judgment  may  be  to  the  effect  that  the  defendant  and  every 
person  claiming  under  him  to  be  barred  from-  all  claim  to  an 
estate  in  the  property  described  in  the  complaint,  or  from  all 
claim  to  an  Interest  or  easement  therein,  or  a  lien  or  incum- 
brance thereupon,  of  the  character  specified  in  the  last  section, 
or  it  may  combine  two  or  more  of  said  demands  with  other 
demand  for  appropriate  relief. 

Id.,  i  2.  amVl.  See  Co.  Proc..  |  449:  L.  1891.  cb.  210;  L.  1904,  ch.  526; 
L.   1910,   ch.  203.     iQ  effect  May  2,   1910. 

i  1040.  ProceedlAim  'wtaen  defendant  denies  plnlntUTs 
title. 

If  the  defendant,  in  his  answer,  puts  in  issue  the  matters 
8pe<>ified  in  subdivision  second  of  the  last  section,  and  succeeds 
upon  that  defence,  final  judgment  must  be  rendered  in  his  favor,- 
dismissing  the  complaint,  and  awarding  to  him  costs  against  the 
plaintiff. 
2  B.  S.  812.  I  7,  ain*d  by  L.  1856,  ch.  511. 

S  1641.  [Am'd,  1881.]     Id.;  when  he  pleadfl  title. 

The  defendant  may,  in  his  answer,  either  with  or  without  the 
defense  specified  in  the  last  section,  set  forth  facts,  showing  that 
he  has  an  estate  in  the  property  or  any  part  thereof,  adverse  to 
the  plaintiff,  in  foe.  or  for  life,  or  for  a  term  of  years  not  less 
than  ten,*  in  possession,  reversion,  or  remainder,  as  in  a  complaint 
for  the  same  cause  of  action;  or  the  defendant  may  set  forth 
facts  showing  that  he  has  an  interest  or  an  easement  in,  or  a 
lien  or  incumbrance  upon,  said  property;  and  thereupon  he  may 
demand  that  the  complaint  be  dismissed,  or  any  judgment  to 
which  he  would  be  entitled  in  an  action  brought  by  him  to  re- 
cover that  estate  in  said  property,  or  to  enforce  in  any  manner 
the  interest  or  easement  therein,  or  the  lien  or  incumbrance 
thereupon  which  he  asserts;  or  he  may  combine  any  two  or 
more  of  said  demands. 

L.  1891,  cb.  210. 

400 


cl4,t.l,a.5  REAL  PROPERTY.  §§  1642-45 

I  ie42.  [Am'd,  1891.]     Proeeedirjra  tl&e  «ame  a«  tn  ejeet- 

Where  an  issue  of  fact  is  joined  in  an  action  brouglit  as  pre- 
scribed in  this  article,  unless  the  defendant  merely  demands  that 
the  complaint  be  dismissed,  if  the  defendant  claims  an  estate  in 
said  property,  the  subsequent  proceedings,  including  the  trial, 
judgment  and  execution,  are  the  same  as  if  it  was  an  action  of 
ejectment,  except  as  otherwise  expressly  prescribed  in  this  title; 
if  the  defendant  claims  an  interest  or  easement  in,  or  a  lien  or 
fncambrance  upon,  saiv*  property,  the  subsequent  proceedings  are 
the  same  as  if  it  was  an  action  brought  by  the  defendant  to 
establish  or  enforce  the  said  interest,  easement,  lien  or  incum- 
brance, and  the  court  may  award  any  appropriate  relief  except 
as  otherwise  expressly  prescribed  in  this  title. 
U  1891,  ch.  210. 

i  1643.  Proceedlnar*  irben  defendant  elalnia  tn  reveraloa 
or  remainder. 

WTiere  the  defendant  claims  the  property  in  question,  or  any 
part  thereof,  by  virtue  of  an  estate  in  remainder  or  reversion,  ^ 
he  need  not  establish  a  right  to  the  immediate  possession  thereof; 
but  where  the  verdict,  report,  or  decision  finds  that  he  has  such 
an  estate,  it  must  specify  the  time  when,  or  the  contingency 
upon  which,  he  will  be  entitled  to  possession;  and  final  judgment 
to  that  effect  must  be  rendered  accordingly,  without  damages. 
In  such  a  case,  an  execution  for  the  delivery  of  Ihe  possession 
of  the  property  may  be  issued  upon  the  judgment;  but  only  by 
the  special  order  of  the  court,  made  upon  an  application  by  the 
defendant,  or  a  person  claiming  under  him,  and  satisfactory 
proof  that  the  time  has  arrived  when,  or  the  contingency  has 
happened  upon  which,  the  applicant  is  entitled  to  possession  by 
the  terms  of  the  judgment. 
2  B.  &  314,  315,  ii  13  and  16  (2  Edm.  823),  am'd  by  L.  1855,  ch.  611. 

f  1644.  Jodirment    a^vnrdinjir    defendant    poiiae«Hlony    etc* 

Where  a  final  judgment,  in  favor  of  the  defendant,  determines 
that  be  is  entitled  to  the  immediate  possession  of  the  property, 
it  must  award  him  possession  accordingly.  The  final  judgment 
most  also  award  to  him  his  damages  for  the  withholding  of  his 
property,  as  in  an  action  of  ejectment. 
•  B.  8.  314,  315,  I  15,  am'd  as  on  page  433. 

S  1645.   [Am'd,  1801,  1910.]     Jndflrment  for  plaintiff. 

Final  judgment  for  the  plaintiff  must  be  to  the  effect  that  the 
defendant,  and  every  person  claiming  under  him,  by  title  accru- 
ing after  the  filing  of  the  judgment-roll,  or  of  the  notice  of  the 
pendency  of  the  action,  as  prescribed  in  article  ninth  of  this  title, 
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b(?  forever  barred  from  all  claim  to  any  estate  of  inheritiince,  oi 
for  life,  or  for  a  term  of  years  not  less  than  ten,  in  the  property; 
or  such  judjinient  must  be  that  the  defendant  and  every  person 
claiming  under  him,  as  above  stated,  be  forever  barred  from  all 
claim  to  any  iuterent  or  easement  in,  or  lien  or  incumbrance  upon, 
the  said  property,  of  any  kind  or  nature  whatsoever,  or  of  any 
particular  interest,  easement,  Jien  or  incumbrance  specified  in 
said  jndffment;  and  the  court  may  direct  any  instrument  pnr- 
porting  to  create  any  such  interest,  easementi  lien  or  incum* 
brance  to  be  delivered  up  or  to  be  canceled  of  record;  or  t^wo  or 
more  of  said  forms  of  judgment  may  be  awarded  in  the  same 
action.  If  such  a  judgment  is  taken  upon  the  defendant's  default 
in  appearing  or  pleading,  it  shall  not  award  costs  to  either  party^ 
unless  it  l)e  tuken  upon  a  default  in  answering,  after  the  decision 
of  a  demurrer  to  the  complaint.  A  defendant  against  whom  no 
personal  claim"  is  made  in  the  complaint  shall  not  be  entitled  to 
costs  unless  awarded  l)y  the  court  when  such  defendant  assprta 
in  his  answer  and  establishes  a  claim  in  said  lands  adverse  to 
the  claim  of  the  plaintiff  in  said  action. 
L.   1801,   ch.   210;   L.    1910,  ch.  203.     In  effect  May  2,  1910. 

S  laid.   [Am'd,  INill.l     EITect  of  jndflrment. 

A  final  judgment  in  favor  of  either  party,  in  an  action  broafflit 
as  presoribed  In  this  article,  is  eoncluRlve  against  the  other  party, 
as  to  the  title  established  in  the  action;  and  also  against  every 
person  claiming  from,  through,  or  under  that  party,  by  title  accru- 
ing after  the  filing  of  the  judgment-roll,  or  of  the  notice  of  the 
pendency  of  the  action,  as  x)rescribed  in  article  ninth  of  this  title. 
A  new  trial  of  said  action  after  judgment  shall  not  be  granted 
as  a  matter  of  right,  but  the  court  may,  in  its  discretion  in  the 
interest  of  justice,  grant  a  new  trial  upon  an  application  made 
by  any  party  within  one  year  after  said  judgment.  But  whore 
a  defendant  is  an  infant,  an  idiot,  a  lunatic,  an  habitual  drunk- 
ard, or  imprisoned  on  a  criminal  charge  or  in  execution  upon 
conviction  of  a  criminal  offence  for  a  term  less  than  life,  the  said 
defendant  shall  have  the  right,  within  one  year  after  his  dis* 
ability  is  terminated,  to  apply  for  and  obtain  a  new  trial  of  said 
action,  and  the  representatives  of  snch  a  defendant  shall  have 
the  same  right  within  one  year  after  the  death  of  said  defendant, 
if  such  death  occurs  while  the  disability  continues.  Upon  any 
new  trial  of  an  action,  brought  as  proscTibed  In  this- article,  the 
record  of  the  evidence  given  upon  the  previous  trial,  may  be 
af'nin  offered  to  the  court  by  either  party,  and  may  be  received 
in  evidence,  in  case  the  same  evidence  cannot  be  affain  procured. 
The  courts  may  make  such  rules  and  orders  as  to  preservingr  the 
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record  of  the  ovirlonce  privon  In  such  actions  nnd  perpetuating 
the  iiroofs  pro<iuco<l  therein,  either  with  or  without  the  awarding 
of  any  other  relief  to  the  party  whose  proofs  are  so  perpetuated, 
aft  shall  be  necesBary  or  proper,  and  may  embrace  such  directions 
in  the  iiidgment. 

L.   1891,  ch.  210. 

g    IfMT.  [Am'd,  1891.1    Action  to  determine  ^Ido^'fl  dower. 

A  person  claiming,  as  owner,  an  estate  in  fee,  for  life,  or  for 
years,  in  real  property,  may  maintain  an  action  against  a  woman, 
who  claims  to  have  a  right  of  dower  in  the  whole  or  a  part  of 
the  property,  to  compel  the  determination  of  her  claim.  But 
.such  an  action  cannot  be  comm'->nced  until  after  the  expiration 
of  four  months  after  the  death  of  defendant's  husband.  If  tlie 
defendant  is  under  any  of  the  disabilities  specified  in  the  last 
section,  the  provisions  of  that  section  relating  to  new  trials  and 
to  perpetuating  proofs,  shall  apply  to  her  case. 

I..   1891.  eta.  210. 

I    IH-tH.  ProeeedlngTRy  if  plaintiff  admits  defendant's  claim. 

lu  an  action  brought  as  specified  in  the  last  section,  if  the 
complaint  admits  the  defendant's  right  of  dower  in  the  property 
described  therein,  or  any  part  thereof,  it  must  demand  judgment 
that  her  dower  be  admeamired.  In  that  case,  if  the  defendant 
does  not,  by  her  answer,  set  forth  facts  nhowing  that  she  is 
entitled  to  a  greater  right  of  dower,  or  another  estate  or  interest 
in  the  proi>erty,  than  is  so  admitted,  and  demand  judghient  there- 
for, as  if  she  was  the  plaintiff  in  an  action  for  dower,  the  court 
must  render  an  interlocutory  judgment,  directing  her  dower  to 
be  admeasure<l,  with  or  without  damages  for  its  detention,  as 
in  an  action  for  dower.  The  subsequent  proceedings  are  the 
same,  as  if  the  defendant  had,  as  plaintiff,  recovered  an  inter- 
locutory judgment  in  an  action   for  dower. 

%  1H40.  Id.$  ifvhen  defendant's  claim  Is  denied. 

Where  the  plaintiff  insists,  in  his  complaint,  that  the  defendant 
has  not  a  right  of  dower  in  the  property,  he  must  demand  judg- 
ment that  she  be  forever  barred  from  such  a  claim.  In  that  case, 
or  where  the  plaintiff  admits  a  right  of  dower  in  the  defendant, 
and  the  defendant  in  her  answer  demands  judgment  for  a  greater 
ri'^ht  of  dower,  or  another  estate  or  interest  in  tlie  property, 
than  is  so  admitted,  the  provisions  of  this  article,  relating  to  an 
action  to  compel  the  determination  of  an  adverse  claim  in  fee, 
or  for  life,  or  for  a  term  of  years  not  less  than  ten,  apply  to  all 
proceedings  suDsequent  to  the  answer. 
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S  1050.  [Aiu'dy  1891.]    Thifl  article  applies  to  eorporationa» 

An  action  may  be  maintained,  as  prescribed  in  this  article,  by 
or  against  a  corporation,  or  by  or  against  an  unincorporated  asso- 
ciation, as  if  it  was  a  natural  person,  or  sucb  an  action  may  bo 
maintained  by  or  against  the  receiver  or  other  successor  of  any' 
such  corporation  or  association. 

U  1881,  cb.  210. 
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▲BTICIiB  SIXTH* 

Action  for  vxiste, 

9»e,  Iffil.  VHm  liable,  to  action  for  waste. 

IttS.  AetlOD  bjr  heir,  devlaee,  or  ffraotor  of  rtfortloa. 

1663.  Id.;  hj  ward  against  guardian. 

1664.  Id.;  by  grantee  of  real  property,  sold  nnder  execution. 
1606.  Judgment  In  action  against  tenant  of  particular  estate. 
1656.  Action  against  Joint  tenant  or  tenant  In  common. 

1667.  Id.;  Lnterlocutoiy  Judgment  for  partition. 

1668.  Id.;  damr.gee  to  be  deducted  from  defendant's  share. 
1660.  View;  when  not  Deceasazy;  when  and  how  made. 

1  1661.  "Who  liable  to  action  for  frante. 

An  action  for  waste  lies  against  a  tenant  by  the  curtesy,  in 
dower,  for  life,  or  for  years,  or  the  assignee  of  such  a  tenant, 
who,  during  his  estate  or  term,  commits  waste  upon  the  real 
property  held  .by  him,  without  a  special  and  lawful  written  license 
so  to  do;  or  ogainst  such  a  tenant,  who  lets  or  grants  his  estate, 
and  still  retaining  possession  thereof,  commits  waste  without  a 
Mke  license. 

2  R.  S.  334,  Si  1  and  2  <2  Edm.  344). 

I  1652.  Action  by  belr,  deTlsee,  or  grantor  of  rcTcralon. 

An  heir  or  devisee  may  maintain  an  action  for  waste,  com- 
initted  in  the  time  of  his  ancestor  or  testator,  as  well  as  in  his 
own  time.  The  grantor  of  a  reyersion  may  maintain  an  action 
for  waste,  committed  before  he  aliened  the  same. 

Id..  I  4,  aai*d. 

i  1658.  Id.  I  hy  ivard  asalnat  arnardlan. 

Such  an  action  may  also  be  maintained  against  a  guardian  by 
his  ward,  either  before  or  after  the  termination  of  the  guardian- 
ship, for  waste,  committed  upon  the  real  property  of  the  ward, 
during  the  guardianship. 

Id.,  psrt  of  i  1. 

i  1654.  Id.;  by  grantee  of  real  property  aold  nnder  exe« 
entlon. 

Where  real  property  is  sold  by  virtue  of  an  execution,  the  peiv 
son,  to  whom  a  conveyance  is  executed  pursuant  to  the  sale, 
may  maintain  an  action  for  waste,  committed  thereon  after  the 
tale,  against  the  person,  who  was  then  in  possession  of  the 
property. 

Id.,  i  ao. 

I  1665.  Jndarntent  In  action  aaralnst  tenant  of  partlonlar 


If  the  plaintiff  recovers  in  an  action  for  waste,  other  than  an 
actldi  brought  as  prescribed  in  the  next  section,  the  final  judg- 
ment must  award  to  him  treble  damages.  Where  t^e  action  is 
brought  by  the  person  next  entitled  to  the  reversion,  and  it 
appears,  in  like  manner,  that  the  injury  to  the  estate  in  reversion 
IS  equal  to  the  value  of  the  tenant's  estate  or  unexpired  term,  or 
that  it  was  done  maliciously,  the  final  judgment  must  also  award 
to  the  plaintiff  the  forfeiture  of  the  defendant's  estate,  and  the 
possession  of  the  place  wastsd. 
Id.,  I  10.  as  modllM  bj  Os.  Pxoc..  1  462.    See,  also,  ff  1020  and  1180,  ante. 
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S  1066.  Action  afirain»t  Jolttt  tenant  or  tenant  in  eoi 

An  action  for  waste  may  also  be  maintained,  by  a  joint  tenant 
or  tenant  in  common,  against  his  co-tenant,  who  commits  nnraste 
upon  the  real  property  held  in  joint  tenancy  or  in  common*  If 
the  plaintiff  recovers  therein,  he  is  entitled,  at  his  election,  either 
to  a  final  judgment  for  treble  damages,  as  specified  in  the  last 
section,  or  to  have  partition  of  the  property*  as  prescribed  in.  thfi 
next  two  sectiotlft. 

2  R.  S.  384,  U  8  and  11»  coDMllOated. 

I  1667.  Id. J  inte^lecntoYr  Judgment  fo«  partition. 

Where  the  plaintiff  elects  to  have  partition,  as  prescribed  in  the 
last  section,  if  the  pleadings,  verdict,  report,  or  decision,  do  not 
determine  the  rights  and  interests  of  the  several  parties  in  the 
property  so  held  in  joint  tenancy  or  in  common,  the  court  must 
ascertain  them,  by  a  reference  or  otherwise.  If  it  appeara  that 
there  are  persons,  not  parties  to  the  action,  who  must  have  been 
made  parties  to  an  action  for  the  partition  of  the  property,  they 
must  be  brought  in  by  supplemental  summons,  and,  if  necessary, 
supplemental  pleadings  must  be  made.  When  the  rights  and 
interests  of  all  the  parties  are  ascertained,  an  inter locntoty  jad^- 
ment  for  the  partition  or  sale  of  the  property  must  be  rendered, 
and  the  subsequent  proceedings  thereon  must  be  the  same,  as  in 
an  action  for  the  partition  of  the  property,  except  as  otherwise 
prescribed  in  the  next  section. 

Id.,  11  12,  13  and  14,  and  part  of  1  17,  consolidated  and  am*d. 

I   1668.   Id. I   damavea   to   be    deducted   from    defemd*at'a 


The  plaintiff  may  elect  to  take  final  judgment  for  the  single 
damages  awarded  to  him,  or  that,  in  mnklnp  the  partition,  or  In 
dividing  the  proceeds  of  a  sale,  so  much  of  the  share  of  the  de- 
fendant in  the  real  property,  or  the  proceeds  thereof,  as  will  be 
sufficient  to  compensate  the  plaintiff  for  his  single  damages,  nnd 
the  costs  of  the  action,  other  than  the  expenses  of  making  the 
partition  or  sale,  be  laid  off  or  paid,  as  the  case  may  b«i.  to  the 
plaintiff.  The  residue  of  the  property  or  proceeds,  fiot  laid  off  or 
distributed  to  the  plaintiff  or  the  defendant,  must  be  laid  off  or 
paid  to  the  persons  entitled  thereto,  according  to  their  respective 
rights  and  interests. 

Id.,  II  15,  16.  and  last  claase  of  {  17,  am'd. 


I  1660.  View  I  ^vhem  not  neceiiMiry;  frhen  and  how 

In  an  action  for  waste,  it  is  not  necessary,  either  ttpon  tlie 
execution  of  a  writ  of  inquiry,  or  upon  the  trial  of  an  Issue  of 
fact,  that  the  jury,  the  judge,  or  the  referee,  should  view  the  prop- 
erty. Where  the  trial  is  by  a  referee,  or  by  the  court  withotit  a 
jury,  the  referee  or  the  judge  may,  in  his  discretion,  view  the 

Property,  aiid  direct  the  attorneys  for  the  parties  to  attend  accord- 
igly.    In  any  o^her  case,  the  court  may,  in  its  diicretion,  by  orasTi 
direct  a  view  by  the  jury. 
SobsUtBtMl  fM  Id.,  part  of  |1  8  aad  Itk 
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ARTICLB  SBVBlfTH. 

Action  for  awMMinoe, 

9tm^  IflfO.  "WlMn  acUtB  dm/   bQ  broofbt. 
16n.  Defeodanta  therein. 
1082.  Final  Judgment. 
1663.  AppUaitkm  of  tbis  artlde. 

1  10OO.  Wlieii  action  may  be  brovfflit. 

An  action  for  a  nuisance  may  be  maintained  in  any  case,  where 
such  an  action  might  hare  been  maintained  under  the  laws  in 
ftece*  innMdiately  before  this  act  takes  effect. 

2  B.  8.  332,  I  1  (2  Edm.  343).  and  Go.  Proc..  »  464. 

i   IWl*  Defendants  tltereln. 

A  person  by  whom  the  nuisance  has  been  erected,  and  a  person 
to  whom  the  real  property  has  been  transferred,  may  be  joined  as 
defendants  in  such  an  action. 

U..    I   2. 

S  aiiea.  Final  |na«n&en<. 

A   final  judgment  in  favor  of  the  plaintiff,  may  award  him 
damages,  or  direct  the  removal  of  the  nnisanoe,  or  botli. 
Id.,  i  7,  am*d  b7  Go.  Pioc.,  I  464. 

f  106S.  Amliention  of  tbis  arUcle. 

This  article  does  not  affect  an  action,  wherein  the  compliUnt 
demLanda  judgment  for  a  sam  of  money  only. 

14 
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ARTICLE  BIGHTH. 

Other  aetioTiS  relaiing  to  real  property. 


8m.  1664.  Certain  persons  holding  over  deemed  tretpassert.    Action 
them. 
1666.  RoTenloner.  etc..  may  maintain  action. 

1666.  Joint  tenant,  etc.,  may  maintain  action  agalnat  hU  co-tenant- 

1667.  Action   for  cutting,    etc..    trees. 

1668.  Id.;  when  treble  damages  may  be  recovered. 
1660.  Treble  damages  for  forcible  entry  or  detainer. 


I  1064.  Certain  peraoaa  holding  over  deemed  treepMsi 
Action  siffAlinMt  tl&eni. 

A  person  in  possession  of  real  property,  as  guardian  or  trustee 
for  an  infant,  or  having  an  estate  determinable  upon  one  or  more 
lives,  who  holds  over  and  continues  in  possession,  after  the  de- 
termination of  his  trust  or  particular  estate,  without  the  express 
consent  df  the  person  then  immediately  entitled,  is  a  trespasser. 
An  action  may  be  maintained  against  him,  or  his  executor  or 
administrator,  by  the  person  so  entitled,  or  his  executor  or  adnun- 
istrator,  to  recover  the  full  value  of  the  profits,  received  during 
the  wrongful  occupation. 

1  B.  8.  740,  f  7  (1  Bdm.  700). 


f  1665.  Reveraloner,  ete.,  may  maintain  action. 

A  person,  seized  of  an  estate  in  remainder  or  reversion,  may 
maintain  an  action  founded  upon  an  injury  done  to  the  inherit- 
ance, notwithstanding  any  intervening  estate  for  life  or  for  years. 

Id.,  i  8. 

1  1600.  Joint  tenant,  etc.,  may  maintain  action  agraisst 
kl«  co-tenant. 

A  joint  tenant  or  a  tenant  in  common  of  real  property,  or  his 
executor  or  administrator,  may  maintain  an  action  to  recover  his 

i'ust  proportion  against  his  co-tenant,  who  has  received  more  than 
lis  own  just  proportion,  or  against  his  executor  or  administrator. 

Sabatltnted   for   id.,   I  9.  * 

g  1667.  Action  for  euttinar,  etc.,  tree*. 

If  any  person  cuts  down  or  carries  off  any  wood,  underwood, 
tree,  or  timber,  or  girdles  or  otherwise  despoils  a  tree  on  the  land 
of  another,  without  the  owner's  leave;  or  on  the  common,  or 
other  land,  of  a  city,  village,  or  town,  without  having  right  or 
privilege  in  those  lands,  or  license  from  the  proper  officer;  an 
action  may  be  maintained  against  him,  by  the  owner,  or  the  city, 
village,  or  town,  as  the  case  may  be. 

2  R.  S.  388.  i  1  (2  Edm.  849).  am'd. 

I  1668.  Id.)  vrlien  treble  damages  may  be  recoTcred. 

In  an  action  ,  brought  as  prescribed  in  the  last  section,  the 
plaintiff  may  state  in  his  complaint  the  amount  of  his  damages, 
and  demand  judgment  for  treble  the  sum,  so  stated.  Thereupon, 
if  the  inquisition,  or.  where  issues  of  fact  are  tried,  the  veraict,. 
report  or  decision,  awards  him  any  damages,  he  is  entitled  to 
judgment  for  treble  the  sum  so  awarded,  except  that  in  either  of 
the  following  cases,  judgment  must  be  rendwed  toit  single 
damages  only. 
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1.  Where  the  verdict,  report,  or  decision  finds  affirmatiyely  that 
the  injury,  for  which  the  action  was  brought,  was  casual  and 
inyoluntary;  or  that  the  defendant,  when  he  committed  the  injury, 
had  probable  cause  to  belieye  that  the  land  was  his  own. 

2.  where  the  defendant  has  pleaded,  and  the  verdict,  report,  or 
decision  finds  affirmatiyely,  that  the  injury,  for  which  the  action 
was  brought,  was  committed  by  tailing  timber,  for  die  pur- 
pose of  malcing  or  repairing  a  public  road,  or  a  public  bridge,  or 
by  taking  any  wood,  underwood,  or  tree,  for  a  like  purpose,  'by 
authority  of  a  commissioner  or  overseer  of  highways. 

2  B.  8.  838,  if  2  and  3,  and  part  of  %  1. 

I  1.0OO.  Trelile  damagrea  for  forcible  entry  or  detainer. 

If  a  person  is  disseized,  ejected,  or  put  out  of  real  property,  in 
a  forcible  manner;  or  after  he  has  been  put  out,  is  held  and  kept 
oat,  by  force,  or  by  putting  him  in  fear  of  personal  violence,  he  is 
entitled  to  recover  treble  damages,  in  an  action  therefor  against 
the  wrong-doer. 

Id.,  I  4,  am'd.   flee  I  1184,  ante. 
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ARTlCliES   NINTH. 

Provisions  applicable  to  two  or  more  of  the  actions  specified  in  thit 

title. 

3ec.  1670.  Notice  of  pendoncy  of  action  by  plaintiff. 

1671.  Effort  of  notice. 

1672.  Notice  to  be  n^corded  and  lnd«xed. 

1673.  I  Notice  of  pendency  of  action  by  defendant, 
1874.  When  aod  how  notice  may  be  cancelled. 

1676.  When   and  how   court    may   compel  dellrery  of  poaaeeslon  of  real 
property  to  purchaser. 

1676.  Upon  sale  of  real  property,  officer  to  pay  taxes,  eto. 

1677.  Judgment  to  be  entered  In  county  where  real  property  Is  situated. 

1678.  Stele;   notice  of;    how  e<»kluctod. 

1670.  Purchaaca  by  certain  ofllcers  prohibited.    Penalty. 

1680.  Reversioner,  etc.,  may  bring  action  after  tenant's  defnnll, 

1681.  Defendant,  how  prevented  from  committing  wasia,  et.u. 

1682.  When  order  for  survey  may  be  made. 

1683.  Oontenta  and  service  of  order. 

1684.  Authority  of  party  under  older. 

1686.  Liability  of  purchaser,  pending  an  action. 

1686.  Infant  may  maintain,  etc.,  real  ndlou  iu  Us  own  naine. 

1687.  Joinder  of  real  actions  with  others. 

1688.  W^ben  special  proceeding  to  recover  real  propsrty  not  allowed* 

I  1670.  [Ain'd»  1004.]  Notice  of  pendency  of  action  bj^ 
plaintiff. 

In  an  actlou  brought  to  recover  a  judgment  affecting  the  titJe 
to,  or  the  possession,  use,  or  enjoyment  of,  real  property,  if  the 
complaint  is  verified  the  plaintiff  may,  when  he  files  his  com- 
plaint, or  at  any  time  afterwards  before  final  judgment,  file,  in 
the  clerk's  ofiice  of  each  county  where  the  property  is  situated, 
a  notice  of  the  pendency  of  the  action,  stating  the  names  of  the 
parties,  and  the  object  of  the  action,  and  containing  a  brief  de- 
scription of  the  property  :n  that  county,  affected  thereby.  Such 
a  notice  may  be  filed  with  the  complaint,  before  the  service  of 
the  summons;  but,  iu  that  case,  personal  service  of  the  summous 
must  be  made  upon  a  defendant,  within  sixty  days  after  the 
filing,  or  else,  before  the  expiration  of  the  same  time,  publication 
of  the  summons  must  be  commenced,  or  service  thereof  must  be 
made  without  the  state,  pursuant  to  an  order  obtained  therefor, 
as  prescribed  in  chapter  fifth  of  this  act. 

See  Co.   Proc,  fi  132;  see,  {  1631.  also,  S  1673,   poit;   L.  1904,  ch.  518.      lu 
eflfect  Sept.   1,  1904 . 

i    1G71.    [Am'd,  1005.]     E:flroet  of  notice. 

Where  a  notice  of  the  iHudeiuy  of  an  action  may  be  nled,  as 
prescribed  in  the  last  scH'tioii,  the  p(  r  Jency  of  the  action  is  con- 
structive notice,  from  the  time  of  so  filing  the  notice  only,  to 
a  purchaser  or  incumbraucer  of  the  property  affected  thereby, 
from  or  against  a  defendant,  with  mspe^'t  to  whom  the  notice  is 
directed  to  be  indexed,  as  prescribed  in  the  next  section.  A  per- 
son, whose  conveyance  or  incumbrance  is  subsequently  executed, 
or  subaequentlv  recorded,  is  bound  ))y  all  proceedmgs  taken  in  the 
action,  after  the  tilinjr  of  the  notice,  to  the  same  extent  as  if  he 
was  a  party  to  the  action.  In  any  action,  other  than  an  action  to 
foreclose  a  mortgage  or  for  the  partition  of  real  property  or  for 
dower,  in  which  a  notice  of  the  pendency  thereof  has  been  filed, 
and  in  which  it  shall  appear  to  the  court  upon  a  motion  made  as 
hereinafter  provided,  that  adequate  relief  eon  be  secured  to  the 
plaintiff  by  a  deposit  of  money,  or  in  the  discretion  of  the  court 
by  the  giving  of  an  undertaking,  as  hereinafter  provided,  where 
the  cancellation  of  such  notice  is  not  otherwise  expressly  provided 
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for  or  regulated,  any  defendant  or  any  other  person  having  an 
interest  in  the  property  affected  by  the  action,  may  apply  for  the 
cancellation  of  such  notice.     Such  application  shall  be  by  motion 
made  in  the  action  upon  notice,  to  be  directed  and  approved  by 
the  court,  to  all  the  parties  to  the  action  and  to  siich  other  per- 
sons as  the  court  may  direct.     If  the  court  on  the  hearing  of  the 
motion   shall  decide  that  adequate  relief  can  be  secured  to  the 
plaintiff  and  that  the  case  is  one  in  which  the  judgment  sought 
to  be  enforced  against  the  real  property  mentioned  in  said  notice 
of  pendency  of  action  may  be  secured  by  the  deposit  of  the  amount 
claimed  or  by  the  giving  of  an  undertaking,  the  court  may  make 
an  order  directing  that  the  applicant  make  a  deposit  in  court  of 
a  sum  of  money,  or  in  the  discretion  of  the  court,  give  an  under- 
taking with  at  least  tM'o  sufficient  sureties  for  the  payment  of 
any   amount  which  the  party  filing  such  notice  of  pendency  of 
action,  or  any  other  party  to  the  action  claiming  an  interest  or 
lien  upon  such  real  property  may  recover  in  the  action,  and  will 
pay  the  judgment  sought  to  be  enforced  against  said  real  property, 
in  the  event  that  a  final  judgment  shall  be  recovered  therein  and 
conditioned  for  the  performance  of  such  other  terras  as  the  court 
may  direct,  and  that  thereupon,  and  upon  such  other  terms,  if 
any,  as  the  court  shall  deem  equitable,  an  order  be  made  can- 
celling such  notice  of  record.     The  sum  required  to  be  paid  into 
court  or  the  amount  of  the  undertaking,  shall  be  at  least  the 
amonnt  claimed  by  the  plaintiff  or  the   value  of   the  property 
affected   by  the  action  or  the  interest  of  the  party  filing  such 
notice  therein,  with  interest  and  costs,  and  if  the  court  allow  an 
undertaking  to  be  given,  a  copy  thereof  with  notice  of  filing  of 
the  same,  shall  be  served  upon  the  attorney  for  the  plaintiff  and 
apon  such  other  parties  as  the  court  may  direct  and  notice  of  not, 
less  than  two  days  of  the  justification  of  the  sureties.     Upon  the 
deposit  of  the  sum  required  into  court,  or  if  an  undertaking  ia 
given,  upon  the  approval  of  such  undertaking  by  the  court  or  a 

i'adge  thereof  and  the  compliance  with  such  other  terms  as  may 
lave  been  imposed,  the  court  may  direct  that  the  notice  of  pen- 
dency of  action  be  cancelled  of  record  by  a  particular  clerk  or  by 
all  the  clerks  with  whom  it  is  filed  and  recorded,  which  cancel- 
lation must  be  made  by  a  note  to  that  effect,  on  the  margin  of 
the  record,  referring  to  the  order.  TTnlcss  the  order  is  entered 
in  the  same  clerk'iS  office,  a  certified  copy  thereof  must  be  JSlod 
therein,  before  jthe  notice  is  cancelled.  After  a  notice  of  pen- 
dency of  action  has  been  cancelled  as  herein  provided,  neither 
the  proceedings  in  the  action,  nor  any  judgment  which  may  be 
rendered  therein,  shAll  affect  the  real  property  described  in  any 
notice  of  pendency  which  has  been  cancelled  pursuant  to  the 
provisions  of  this  section. 

CX).   Proc.,   {   132:  U  1905,   ch.   80.    In  effect  Sept.  1,  1905. 

f  1072.  Notice  to  be  feeorded  and  Indexed. 
Each  county  clerk,  with  whom  such  a  notice  is  filed,  must  imme- 
diately record  it,  iri  ft  book  kept  in  his  office  for  that  purpose, 
and  index  it  to  the  name  of  each  defendant,  specified  in  a  direc- 
tion, apx>eTlded  at  the  foot  of  the  notice,  and  Muhscril>od  by  the 
attorney  for  the  plaintiff.  The  expense  of  procuring  a  new  book, 
when  necessary,  must  be  paid  out  of  the  county  treasury,  as  other 
county   charges. 

L.  18*4,  ch.  53,  SI  1  and  2  (6  Edm.   231). 

S  1673.  Ifotlee  Of  pendency  of  action  by  defendant. 

Where  a  defendant  sets  up  in  his  nn.<jwer  a  counterclaim,  upon 
which  be  demands  an  affirmative  judgment  affecting  the  title  to, 
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or  the  possession,  use.  or  enjoyment  of,  real  property,  he  may, 
at  the  time  of  filing  his  answer,  or  at  any  time  afterwards  before 
final  judgment,  file  a  like  notice.  The  last  three  sections  apply  to 
such  a  notice.  For  the  purpose  of  such  an  applicatiou,  the  de- 
fendant filing  such  a  notice  is  regarded  as  a  plaintiff,  and  the 
plaintiff  is  regarded  as  a  defendant. 

Co.  Proc.,   i  132,  In  part.    See  {  1670,  ante. 

S    1074.   [Am*d,    1892.1     l¥hen    nttC    ^ow    notice    max    be 
cancelled. 

After  the  action  is  settled,  discontinued,  or  abated,  or  final 
judgment  is  rendered  therein  against  the  party  filing  the  Iloti(^*, 
and  the  time  to  appeal  herefrom  |ias  expired,  or  if  a  plaintiff 
filing  the  notice  unreasonably  neglects  to  proceed  in  the  action, 
the  court  may,  in  its  discretion,  upon  the  application  of  any 
person  aggrieved,  and  upon  such  notice  as  may  be  directed  or 
approved  by  it,  direct  that  a  notice  of  the  pendency  of  an  action, 
filed  as  prescribed  in  the  last  four  sections,  be  cancelled  of  record 
by  a  particular  clerk,  or  by  all  the  clerks,  with  whom  it  is  filed 
and  recorded.  The  cancellation  must  be  made  by  a  note  to  that 
effect,  on  the  margin  of  the  record,  referring  to  the  order.  Unless 
the  order  is  entered  in  the  same  clerk's  office,  a  certified  copy 
thereof  must  be  filed  therein,  before  the  notice  is  cancelled.  In  a 
judgment  creditor's  action,  the  court  may,  at  any  stage  of  the 
proceeding,  upon  notice  to  the  plaintiff  or  to  the  judgment  creditor 
to  be  affected  thereby,  direct  that  a  notice  of  the  pendency  thereof 
be  cancelled,  upon  payment  into  court  of  the  amount  of  the 
judgment  or  judgments  songht  to  be  enforced  in  such  action, 
together  with  the  accrued  interest  and  such  sum  in  addition 
thereto  as  the  court  may  deem  sufficient  to  cover  interest  likely  lo 
accrne  during  the  pendency  of  the  action  and  costs.  Or,  in  lien 
thereof,  the  court  may,  in  its  discretion,  order  that  an  under- 
taking be  given  in  a  sum  double  the  amount  of  the  judgment  or 
judgments  sought  to  be  enforced,  with  two  sufficient  surolicB  to 
be  approved  by  the  court  or  a  judge  thereof,  conditioned  that  the 
defendant  or  defendants  applying  therefor  will  pay  the  judgment 
or  judgments  songht  to  be  enforced  against  said  property,  vrith 
interest  and  costs  in  the  event  that  a  final  judgment  shall  be 
entered  in  such  judgment  creditor's  action  in  favor  of  the  jndg- 
ment  creditor  or  creditors  to  the  effect  that  such  real  estate  was, 
«t  the  time  of  the  filing  of  said  notices  of  .pendency  of  action, 
equitably  chargeable  therewith.  A  copy  of  said  undertaking,  with 
notice  of  the  filing  of  the  same,  shall  be  served  upon  the  attorney 
ff>r  the  judgment  creditor,  and  notice  of  not  less  than  two  days 
of  the  justification  of  the  sureties.  Upon  the  approval  of  such 
undertaking  by  the  court  or  a  judge  thereof,  the  court  may  direct 
that  the  notice  of  pendency  of  action  be  cancelled  of  record,  in  the 
maimer  above  provided.  Where  a  judgment  creditor's  action  is 
brought  by  the  plaintiff  as  well  on  his  own  behalf  as  on  behalf  of 
such  other  creditors  as  may  come  in  and  contribute  to  the  expense 
(»f  such  action,  notice  of  the  application  to  cancel  such  lis  pendens 
shall  be  given,  as  well  to  the  plaintiff  a«  to  such  other  judgment 
creditors  as  shall,  before  the  service  of  the  notice  of  motion  or 
order  to  show  cause,  have  served  upon  the  attorney  appearing  for 
the  defendant  in  whose  name  the  titV  shall  stand  at  the  time  of 
the  commencement  of  the  action  a  notice  to  the  effect  that  such 
judgment  creditor  elects  to  come  in  and  contribute  to  the  expenses 
of  such  action,  which  notice  shall  nlso  describe  the  judgment  by 
giving  the  name  of  the   court   in   which   it  was   recovered,   such 
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recovery  and  the  amount  thereof,  and  shall  be  accompanied  by  an 
affidaTit  of  the  judgment  creditor  or  his  attorney  to  the  effect  that 
such  judgment  has  been  duly  docketed,  j^iviuK  the  date  and  plac«? 
of  such  docket,  and  that  an  execution  has  be.?n  issaed  thereon  to 
the  sheriff  of  the  proper  county  and  has  been  returned  unsatisfied, 
and  the  amount  claimed  to  be  duo  thereon.  In  such  case  the  court 
shall  provide  for  like  deposit  or  like  security,  as  the  case  may  be, 
for  the  benefit  of  the  judgment  creditor  giving  such  notice  before 
the  cancellation  of  such  notice  of  pendency  of  action. 

Lw  1802,  ch.  504. 

§  1075.  ^Wben  and  bo^v  court  may  compel  delivery  of 
poascasloa  of  real  property  to  purchaner. 

Where  a  judgment  in  an  action  specified  in  this  title,  allots  to 
any  persona  a  distinct  parcel  of  real  property,  or  contains  a  direc- 
tion for  the  sale  of  real  property,  or  confirms  such  an  allotment  or 
sflJe,  it  may  also,  except  in  a  case  where  it  is  expressly  prescribed 
in  this  act  that  the  judgment  may  be  enforced  by  execution, 
direH  the  delivery  of  the  possession  of  the  property  to  the  person 
entitled  thereto.  If  a  party,  or  his  representative  or  successor, 
who  is  bound  by  the  judgment,  withholds  possession  from  the 
Iiersou  thus  declared  to  be  entitled  thereto,  the  court,  besides 
punishing  the  disobedience  as  a  contempt,  may,  in  its  discretion, 
by  order,  require  the  sheriff  to  put  that  person  into  possession. 
Such  an  order  must  be  executed,  as  if  it  was  an  execution  for  the 
delivery  of  the  possession  of  the  property. 
2  R.   S.   191.  part  of  %  152   (2  Edm.  199). 

f  1676.  Upon  aale  of  real  property,  officer  to  pay  taxes, 
etc. 

Where  a  judgment  rendered  in  an  action  for  partition,  for 
dower,  or  to  foreclose  a  mortgage  upon  real  property,  directs  a 
sale  of  the  real  property,  the  officer  making  the  sale  must,  out  of 
the  proceeds,  unless  the  judgment  otherwise  directs,  pay  all  taxes, 
assessments,  and  water  rates,  which  are  liens  upon  the  property 
sold,  and  redeem  the  property  sold  from  any  sales  for  unpaid 
taxes,  assessments,  or  water  rates,  which  have  not  apparently 
become  absolute.  The  sums,  necessary  to  make  those  payments 
and  redemptions,  are  deemed  expenses  of  the  sale,  within  the 
meaning  oi  that  expression,  as  used  in  any  provision  of  article 
second,  third  or  fourth  of  this  title. 

L.   1870,   ch.   717,   I  2,  modified  and  am'd.    See  Rule  61. 

§  1677.  Judgment  to  be  entered  In  connty  where  real 
property  Is  •ltnated« 

Where  real  property,  sold  by  virtue  of  a  judtfment.  rendered  in 
an  action  specified  in  the  last  section,  is  sitimt  vl  in  a  connty, 
other  than  that  in  which  the  judgment  is  entered,  the  judgment 
must  be  also  entered  in  the  office  of  the  clerk  of  the  county 
wherein  the  property  is  situated,  before  the  purchaser  can  be 
required  to  pay  the  purchase-money,  or  to  accept  a  deed.  The 
clerk  of  the  latter  county  must  enter  it  in  the  judgment-book 
kept  by  him,  upon  filing  with  him  a  copy  thereof,  certified  l)y  the 
clerk  with  whom  it  is  entered. 

9  1678.  tAm*d,  1804,  1896,  1808.]  Salei  notice  of^  how 
eondvcted. 

A  sale  made  in  pursuance  of  any  provision  of  this  title,  must 
be  at  public  auction  to  the  highest  bidder.  Notice  of  such 
sale  must  be  given  bv  the  officer  making  it.  as  proscribed  in 
section  fourteen  hundred  and  thirty-four  of  this  act  for  the  sale 
by  a    sheriff  of   real    property,    by   virtue   of   an    execution,    un- 
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less  the  property  is  situated  wholly  or  partly  in  a  eity  In 
which  a  daily,  semi-weekly  or  tri-weekly  newspaper  is  published, 
and,  in  that  case,  by  publishing  notice  of  the  sale  in  such 
a  daily,  semi-weekly  or  tri-weekly  paper,  at  least  twice  in  ench 
week  for  three  successive  weeks,  or  in  a  weekly  paper  pnh- 
lishcd  in  a  city,  once  in  each  of  the  six  weeks,  ioimeuiately  pre- 
ceding the  sale,  or  in  the  counties  of  New  York  and  Kings  In  two 
sucn  daily  papers.  If  the  otllcer  appointed  to  make  such  sale  does 
not  appear  at  the  time  and  place  where  such  sale  has  been  advet^ 
tised  to  take  place,  then  in  that  case  the  attorney  for  the  plaintiff 
may  postpone  or  adjourn  such  sale,  not  to  exceed  four  weeks, 
during  which  time  isuch  attorney  may  make  application  to  the 
court  to  have  another  person  appointed  to  make  such  sa'e.  Notice 
of  the  postponement  of  the  sale  must  be  published  in  the  paper 
or  papers  wherein  the  notice  of  sale  was  published.  The  terms  of 
the  sale  must  be  made  known  at  the  ssle,  and  if  the  property,  or 
any  part  thereof,  is  to  be  sold  subject  to  the  right  of  dower,  chnrKe 
or  lien,  that  fact  must  be  declared  at  the  time  of  the  sale.  If 
the  property  consists  of  two  or  more  distinct  buildings,  farms  or 
lots  they  shnll  be  sold  sepnrately,  unless  otherwise  ordered  by 
the,  court:  and  provided,  further,  that  whore  two  or  more  build- 
ings are  situated  on  the  same  city  lot,  they  be. sold  together. 

In  frffpct  Sept.  1.  1M«:  U  189B.  ch.  662;  L.  18M.  oh.  1152;  L.  1894.  eh.  2G3. 

§   IGTD.  PurchaseN  by  cerfaitt  ofBces  prohibited.  Penalty. 

A  commissioner,  or  other  ofBcor,  nmking  a  sale,  as  prescribed 
in  this  title,  or  a  guardian  of  an  infant  party  to  the  action,  shall 
not.  nor  shall  any  person,  for  his  T>onent,  airectly  or  indirectly, 
purchase,  or  be  intorestc»d  in  the  purchase  of,  any  of  the  property 
sold;  except  that  a  guardian  may,  whore  he  is  lawfully  authorized 
so  to  do,  purchase  for  the  benefit  or  in  behalf  of  his  ward.  The 
violation  of  this  section  Is  a  misdemeanor;  and  a  ptirchase,  made 
contrary  to  this  section,  is  void. 

S   1680.  Reversioner,  etc.,  luny  brinflr  action  after  tenant'^ 
defauK. 

Where  a  tenant  for  life,  or  for  a  term  of  years,  suffers  judff- 
ment  to  be  taken  a^ninst  him,  by  consent  or  by  default,  in  an 
action  of  ejectment,  or  an  action  for  dower,  the  heir  or  person 
owning  the  reversion  or  remainder,  may,  after  the  determination 
of  the  pj'.rticelar  estate,  maintain  an  action  of  ejectment  to 
recover  the  property. 
2   R.   S.   aso.   5  2   (2  Edm.   350).   am'd.     Soo  S   1«88,  poaL 

1  1681.  Defendant,     ho^F     prevented     from      eomntlttfiisr 
iraste,  etc. 

If,  during  the  pendency  of  «n  action  specified  in  this  title,  the 
defendant  commits  waste  upon,  or  does  anjr  other  damage  to, 
the  property  in  controversy,  the  court,  or  a  judge  thereof,  may, 
upon  the  application  of  the  plaintifft  and  due  proof  of  the  facte 
by  affidavit,  grant,  without  notice  or  sec-urity.  an  order,  restrain- 
inif  him  from  the  commission  of  any  further  waste  unon  or  dam- 
ape  to  the  property.  Disobedienee  to  such  an  oraer  may  hNe 
punished  as  a  contempt  of  the  court.  This  section  does  not 
affect  the  plaintiff's  rlj;ht  to  a  permanent  or  temporary  injunc- 
tion  in  such  an  action. 

2  R.  S.  330.  U  IR  ami  19  (2  Kdm.  347). 

S    1682.  \%'hen  order  for  Hnrvey  may  be  made. 

If  the  court,  in  which  an  action  relating  to  real  property  fa 
pending,   is   satii^fied    that   a   survey   of   any   of  the   property,   iq 
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the  possession  of  either  party,  or  of  a  boundary  line  between 
the  parties,  or  between  the  property  of  either  of  them,  and  of 
another  person,  is  necessary  or  expedient,  to  enable  either  party 
to  prepare  a  pleading,  or  prepare  for  trial,  or  for  any  other 
proceeding  in  the  action,  it  may,  upon  the  application  of  either 
partj,  upon  notice  to  tne  party  in  poBse«9sion,  make  an  order, 
granting  to  the  applicant  leave  to  enter  upon  that  party's  prop- 
erty, to  make  such  a  surrey. 

2  R.    S.    841.   f  13  (?  £dSB.   SS^.   vni'd. 

I   1683.  Content*  and  serTlce  of  order. 

An  order,  made  as  prescribed  in  the  last  section,  mnst  specify, 
by  a  detMsription  as  definite  as  may  be,  the  property  or  boundary 
line  to  be  surveyed,  and  the  real  proiK?rty  of  the  adverse  party, 
upon  which  it  is  necessary  to  enter  for  that  purpose.  A  copy 
thereof  must  be  served  on  the  o\i:ner  or  occupant  of  that  property, 
before  entry  thereupon. 

Id.,  i  14,  am'd.  ^ 

f   1084.  Authority  of  party  under  order. 

After  serving  a  copy  of  the  order,  as  prescribed  in  the  last 
iection,  the  party  obtaining  it,  his  necessary  surveyors,  servants, 
and  agents,  may  enter,  for  the  purpose  of  making  the  survey, 
upon  the  real  property  described  in  the  order,  and  may  there 
make  the  survey;  but  each  person  so  entering  is  responsible  for 
any  unnecessary  injury  done  by  him;  and  the  party  procuring 
the  order  is  responsible  for  such  an  injury,  done  by  any  person 
so  entering. 

Id.,  i  15.   am'd. 

I  1689.  Liahllltr  of  pnrcliaser,  pendlny  an  action. 

If  the  defendant,  in  an  action  of  ejectment  or  an  aetic^i  for 
dower,  aliens  the  real  property  in  question,  after  the  filing  of 
a  notice,  as  specified  in  section  1670  of  this  act,  and  an  execu- 
tion against  him  for  the  plaintiff's  daningos  is  returned  *^'holly 
or  partly  unsatisfied,  an  action  may  be  mnintniiipil  by  th«»  plain> 
tiflF  against  any  person  who  has  been  in  possession  of  the  prop- 
erty, under  the  defendant's  conveyance,  to  rwover  the  unsatisfied 
portion  of  the  damages,  for  a  time  not  exceeding  that,  during 
which  he  possessed  the  property. 
Id.,  f  10.     See  |  1670,  ante. 

{  1686,  Infant  majr  ppalntaln,  etCf  real  action  in  hi^  ovrn 


Any  action  specified  in  this  title  may  bo  maintained  by  or 
against  an  infant  in  his  own  name;  and  article  fourth  uf  title 
second  of  chapter  fifth  of  this  act  applies  to  such  an  action, 
except  as  otherwise  prescribed  in  sections  1535  and  153r  of  this 
act 

1  1687.  Jolndcv  of  real  actlonii  ^rltb  other*. 

Nothing  contained  in  this  title  Is  to  be  construed,  as  to  prevent 
the  plaintiff  from   uniting  in  the  same  complaint  two  or  more 
causes  of  action,  in  any  case  specified  in  section  484  of  this  act. 
fl«e  {  484,  ante. 

i  1688.  'When  Hpecfal  proceedfnnr  to  recover   real  prop- 
erty mot  •ltowo6« 

A  special  proceeding  to  recover  real  property  cannot  be  taken^ 
except  in  a  case  specially  prescrib^l  by  law. 

2  B.  S,  842,  9  M  (2  Edm.  864). 
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.ARTICLE  TBNTH. 

(Added  by  U  1001,  ch.  803.    In  effect  Sept  1,  1901.> 

Evidence  in  actions  or  proceedings  involving  a  title  to  real  property. 

Sec.  1688a.  Testimony  perpetuated  ponoant  to  this  artlcAe  may  be  recelyed. 
1688b.  Effect  ot  documentary  evidence. 
1688c.  Mode  of  iDti-oduclng  teetlmony. 

1688d.  Application  to  take  deposition  and  perpetuate  teatlmooy. 
1688e.  Petition,  what  to  contain. 
1688f.  Appointment  of  referee;  notice  to  appear. 
1688g.  Beferee  to  take  deposition. 

1688h.  Examination;  deposition  to  be  signed  and  certified. 
16881.   DepoBltions  as  evidence. 


I  1688a.    TeBtimouy  perpetuated  pursaant  to  thim  article 
may  be  received. 

In  any  action  or  proceeding  involving  a  question  as  to  title  to 
real  property  in  the  state  of  New  York,  the  court  shall  upon  tha 
ofiPer  of  any  party  receive  in  evidence  testimony  perpetuated  pur- 
suant to  the  provisions  of  this  article;  provided  that  the  testimony 
of  a  witness  shall  not  be  admissible  under  the  provisions  hereof, 
until  the  court  is  satisfied  that  such  witness  is  deceased,  or  is 
unable  personally  to  attend  by  reason  of  insanity,  sickness  or  other 
infirmity,  or  is  confined  in  a  prison  or  jail,  or  is  absent  from  the 
state,  and  his  attendance  can  not  with  reasonable  diligence  be 
compelled  by  subpoena  or  his  testimony  taken  by  commission. 

S  1688b.  Bffect  of  docnmentary  evidence. 

No  provision  of  this  article  shall  give  to  any  documentary  evi- 
dence introduced  in  connection  with  such  testimony  any  greater 
or  different  effect  than  may  be  due  to  it  by  reason  of  the  testi- 
mony  relative  thereto  or  its  own  character. 

I  1688c   Mode  of  Introducinar  teniimony. 

Such  testimony  may  be  introduced  in  such  action  or  proceeding 
in  any  mode  established  by  the  practice  of  the  courts  for  the 
introduction  of  testimony  given  upon  a  former  trial  of  an  action 
by  a  witness  who  has  since  died,  and  subject  to  objections  as  to 
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the  competency  of  a  witnees  or  the  relevancy  or  competency  of  a 
question  put  to  him  or  the  answer  given  by  him,  as  if  the  witness 
were  personally  examined,  and  without  being  noted  upon  the 
d^Kwition. 

{  1688d.  Application  to  tatlce  depcMiition  and  to  perpetn- 
ate  testimony. 

Where  a  person  has  been,  or  he  and  those  under  whom  he 
claims  have  been,  for  one  year  in  possession  of  real  property  or 
of  an  undivided  interest  therein,  claiming  it  in  fee  or  for  life 
or  for  a  term  of  years,  not  less  than  ten,  he  may  apply  to  the 
supreme  court*  by  petition,  to  take  the  deposition  of  any  person 
or  persons  and-  to  perpetuate  such  testimony  to  be  received  in 
evidence  pursuant  to  the  provisions  of  this  article. 


I  1688«.  Paiiaiony  what  to  contain. 

The  person  desiring  to  take  a  deposition  and  to  perpetuate 
testimony  as  prescribed  in  this  article  may  present  to  a  justice  of 
the  supreme  court  a  petition  duly  verified,  setting  forth  as  follows: 
First.  A  description  of  the  real  property  in  relation  to  which 
*lie  petitioner  desires  testimony  taken  and  perpetuated,  the  estate 
of  the  petitioner  therein,  whether  in  fee  or  for  life,  or  for  a  term 
of  years,  and  whether  he  holds  as  heir,  devisee  or  purchaser,  or 
is  trustee  of  an  express  trust. 

Second.  That  the  property  at  the  date  of  the  petition  is  and 
for  one  year  next  preceding  has  been  in  his  possession  or  the 
possession  of  himself  and  those  from  whom  he  derives  title,  either 
as  sole  owner  or  as  joint  tenant  or  as  tenant  in  common. 

Third.  A  general  statement  of  the  facts  as  to  which  testimony 
is  to  be  taken  and  the  circumstances  which  render  it  necessary 
for  the  protection  of  the  petitioner's  rights  that  the  proposed 
testimony  should  be  perpetuated. 

Ponrth.  The  names  and  residences  of  the  persons  to  be  ex- 
amined. 

Fifth.  The  names  and  residences  of  persons  having  interesta 
which  may  be  adversely  affected  by  the  testimony  sought  to  be 
taken,  ?o  far  as  such  names  and  residences  are  within  the  knowl- 
edge of  the  petitioner;  or,  where  such  names  and  residences  can- 
not be  ascertained,  a  statement  of  the  class  of  persons  having 
interests  which  may  be  so  adversely  affected. 

Sixth.  Any  other  fact  necessary  to  show  that  the  case  comes 
▼ithin  the  provisions  of  this  article. 

1 1668f.  Appointment  of  rcfereei  notice  to  appear. 

Upon  the  presentation  of  the  petition,  the  judge  shall  make  an 
tcder  ooDtaining  directions  as  to  the  persons  to  whom,  and  the 
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I  manner  in  which,  notice  shall  be  given  of  the  time  and  place  at 

I  which  such  application  will  be  heard;  and  at  the  time  fixed  in 

;  said  notice  for  that  purpose,  if  it  shall  be  shown  to  the  satisfaction 

t  of  the  court  that  the  case  comes  within   the  provisioua  of  this 

i  article,  the  court  shall  make  an  order  appointing  a  referee  to  take 

)  such  testimony   and   prescribing   the  manner  in   which   and  the 

persons  to  whom  notice  shall  be  given  of  the  time  and  place  at 
which  the  testimony  will  be  taken  before  said  referee. 

I  1688gr.  Referee  to  take  depoaition. 

Before  proceeding  with  the  testimony,  the  referee  sl»<iU  require 
proof  that  due  notice  of  the  hearing  has  been  given  in  accordance 
with  thjB  directions  in  said  order  contained,  and  thereupon  the 
referee  must  proceed  to  take  the  depositions  of  the  persona  pro- 
posed to  be  examined,  as  stated  in  the  petition,  at  the  time  and 
place  mentioned  in  the  notice,  and  may  from  time  to  time  ad- 
journ the  examination  to  another  day  and  another  place  within 
the  same  county.  All  the  provisions  of  sections  eight  hundred 
and  fifty-four,  eight  hundred  and  fifty-five,  eight  hundred  and 
fifty-six,  eight  hundred  and  fifty-seven  and  eight  hundred  and 
fifty-eight  of  the  code  of  civil  procedure  apply  to  the  examination 
of  a  person  taken  as  prescribed  in  this  article. 

I  I688I1.  ESxaminatlon  J  depoiiltlon  to  be  ■Ig'ned  and  cer» 
tilled. 

The  referee  upon  every  examination  taken  as  prescribed  in  thia 
article  must  insert  therein  every  answer  or  declaration  of  the 
person  examined,  which  any  party  to  the  said  proceeding  requires 
to  be  inserted.  If  upon  the  examination  before  the  referee  the 
person  examined  refuses  to  answer  any  question,  the  referee  must 
report  the  fact  to  the  court  or  a  judge  thereof,  who  must  deter- 
mine whether  the  witness  is  bound  to  answer  the  question.  The 
deposition  when  completed  must  be  read  and  subscribed  by  the 
persons  examined,  certified  to  by  the  referee,  and  within  ten  days 
thereafter  must,  topothor  with  the  petition  and  order  under  which 
it  was  taken,  and  proof  of  service  of  all  the  notices  required  by 
this  article,  be  filed  in  the  ofiico  of  the  clerk  of  the  county  in 
which  it  was  taken,  and  the  said  deposition  or  a  certified  copy 
thereof  must  be  recorded  in  the  office  of  the  register  (or  clerk 
where  there  is  no  register)  of  the  county  in  which  the  real  estate 
is  situated. 

{  10881.  Deponitionii  as  evidence. 

Subject  to  tbe  provisions  of  this  article,  the  depositions  or  a 
certified  copy  thereof  may  be  read  in  evidence  by  any  party  to 
an  action  or  proceeding,  which  shall  involve  the  title  to  such  real 
property,  as  against  the  person  on  whose  petition  said  depositions 
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were  taken,  each  person  to  whom  notice  ot  the  taking  of  such 
depositions  was   given   as  directed   in   the   order   appointing  the 
referee,  and  all  persons  claiming  from,  through  ,or  under  them  9t 
any  of  them. 
Lk  1801.  ch.  806,    In  efftct  Sept.  1,  190L 
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TITLE   IL 

Actions  relating:  to  cnattels. 

Article  1.  Action    to    recover    a    chattel. 

2.  Acuuu  to  foredoee  a  lien  upon  a  cbattd, 

ARTICLES    FIRST. 

Action  to  recover  a  chatteL 

3ee.  1689.  Joinder  of   action  \vith   otbera. 

1000.  Uben  It  cannot  be  maintained. 

1001.  Id.;  after  Judgment  against  the  plaintiff. 
1602.  Id.;   by  an  aaslgnee. 

1003.  Jurisdiction,  etc.,  when  a  replevin  precedes  snmmoMk 
1G04.  Plaintiff  may  require  sheriff  to  repleyy. 
1006.  AfttdaTlt  thei-efor,  before  commencement  of  action. 
1006.  Id.;  after  commencement  of  action. 

1097.  Id.;  where  several  cbottcls  are  to  be  replevied. 

1098.  Provision  where  a  part  only  tB  replevied. 
1009.  Plaintiff's  undertaking  for   replevin. 

1700.  How  chattel   to   be   replevied. 

1701.  Id.;  how  taken  from  a  building,  ete. 

1702.  Replevied  chattel;  how  kept,  etc. 

1703.  When  defendant  may  except  to  sureties;  proceedings  tbereopon, 

1704.  When   defendant   may   reclaim   chattel;    proceedings  therenpoo. 
1706.  Sureties;  when  and  how  to  justify. 

1706.  When  and  to  whom  sheriff  must  deliver  chattel. 

1707.  Penalty  for  wrong  delivery  by  sheriff. 

1708.  Undertaking;  to  whom  delivered. 

1709.  Claim  of  title  by  third  person;   proceedings  therenpoiu 

1710.  Action  against  sheriff  upon  such  claim. 

1711.  Indemnity  to  sheriff  against  such  action. 

1712.  When  agent,  etc.,  may  make  affidavit  for  replevin  or  return. 
1718.  Second  and  subsequent  replevin;   proceedings  thereupon. 

*      1714.  Replevin,  where  order  of  arrest  has  been  granted. 
1716.  Return,  etc.,  by  sheriff. 

1716.  Id.;  how  compelled. 

1717.  Replevin  papers  to  be  made  part  of  judgment-roll,  etc. 

1718.  Action  not  affected  by  failure  to  replevy. 

1719.  When  and  how  plaintiff  may  abandon  his  claim  aa  to  pact. 

1720.  Title;  how  stated  In  pleading. 

1721.  Taking,  etc.;  how  stated  In  complaint. 

1722.  Damoges,   when  chattel  Injured,   etc.,  by  defendant. 
1728.  Answer  of  title  In  third  person. 

1724.  Answer  that  property  was  distrained  doing  damage. 
1726.  Defendant  may  demand  judgment  for  return. 

1726.  Verdict,  etc.,   what  to  state. 

1727.  Substitute  in  certain  cases  for  finding  as  to  value. 

1728.  Verdict,  etc.,   for  part  of  several  chattels;  judgment  thjtnngm, 

1729.  Damages  how  ascertained  on  default. 

1730.  Pinal  judgment;  docketing  the  same. 

1731.  Execution:  contents  thereof. 

1732.  Id.;  sheriff's  power  to  take  cl^attel. 

1733.  Action  on  undertaking;  when  maintainable. 
1784.  ^eriff's  return  evidence  therein. 

1735.  Injury,   etc.,   no  defence. 

1730.  Abatemeut  and  revival  of  action. 

9  1689.  Joinder  of  action  vrltli  otbern. 

Nothing  in  this  title  Is  to  be  so  construed,  as  to  prevent  the 
plaintiff  from  uniting,  in  the  same  complaint,  two  or  more 
causes  of  action,  in  any  case  specified  in  section  484  of  this  act 

See    I    1687,    ante. 

I  16»0.  [Am*d,  1894.]    IVhen  It  cannot  be  maintained. 

An  action  to  recover  a  chattel  cannot  be  maintained  In  either 
of  the  following  cases:  ^  . 
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1.  Where  the  chattel  vrns  taken  by  virtuo  of  a  warrant,  against 
the  plajntiff,  for  tlie  collection  of  a  tax»  asBetssment  or  fine,  issued 
in  iHirsuauce  of  a  statute  of  the  State  or  of  tlie  United  States; 
unless  the  talking  was,  or  the  detention  is,  unlawful,  as  specified 
in  section  sixteen  hundred  and  ninety-five  of  this  act. 

2.  Where  it  was  seized  by  virtue  of  an  execution,  or  a  war- 
rant of  attaclimeut,  against  the  property  of  the  plaiutiflF,  unless 
it  was  legally  exempt  from  such  seizure,  or  is  unlawfully  de- 
tained, as  specified  in  section  sixteen  hundred  and  ninety-five 
of  this  act. 

3.  Where  is*  was  seized  by  virtue  of  an  execution,  or  a  war- 
rant of  attachment,  against  the  property  of  a  person  other  than 
the  plaintiff,  and  at  the  time  of  the  commencement  of  the  action 
the  plaintiff  had  not  the  right  to  reduce  it  into  his  possession. 

li.  18Mt  ch.  806;  2  R.  S.  522,  ||  4  and  6  (2  R.  8.  540).  am'd. 

f  16B1.  Id.  I  after  Indsment  affaiast  tl&e  plaintm. 

Where  a  chattel  is  replevied,  in  an  action  to  recover  the 
same,  and  a  final  judgment  awarding  the  possession  thereof  to 
the  defendant  is  rendered,  a  subsequent  action  to  recover  the 
same  chattel  cannot  be  maintained  by  the  plaintiff,  for  the 
same  cause  of  action.  But  the  judgment  does  not  affect  his 
right  to  maintain  an  action  to  recover  damages,  for  talcing  or 
detaining  the  same  or  any  other  chattel,  unless  it  was  rendered 
against  him  upon  the  merits. 

Id.,  8  02. 

i  1C9X.  Id.;  by  an  aastaritee. 

An  action  to  recover  a  chattel,  the  title  to  which  has  been 
transferred  to  the  plaintiff,  since  the  wrongful  taking,  or  dnring 
the  wrongful  detention  thereof,  with  or  without  the  damages 
sustained  by  the  taking,  withholding,  or  detention,  may  be 
maintained  in  any  case,  where,  except  for  the  transfer,  such  an 
action  might  be  maintained,  by  the  person  from  or  through  whom 
the  plaintiff  derives  title;  but  not  otherwise. 

I  1603.   Jnrisdictlon,  etc.,  Trben  reple-rln  precede*   sain- 


Where  a  chattel  is  replevied  before  the  service  of  the  sum- 
mons, as  prescribed  in  this  article,  the  seizure  thereof  by  the 
sheriff  is  regarded  as  eqnivalent  to  the  granting  of  a  provision^il 
remedy,  for  the  purpose  of  giving  jurisdiction  to  the  court,  mid 
enabling  it  to  control  the  subsequent  proceedings  in  the  action: 
and  as  equivalent  to  the  commencement  of  the  action,  for  the 
parpose  of  determining,  whether  the  plaintiff  is  entitled  to  main- 
tain the  action,  or  the  defendant  is  liable  thereto. 

Set  i  416.  ante. 


S  16IML  Plalatm  may  rea«ire  sberlll  to  repleTT* 

The  plaintiff  may.  when  the  summons  is  issued,  or  at  any 
time  afterwards,  and  before  the  service  of  a  copy  of  the  defend- 
ant's answer,  or.  where  judfirment  is  taken  by  default  for  want 
of  an  appearance  or  pleading,  before  the  entry  of  the  final 
jndfrment.  canse  the  chattel,  to  recover  which  the  action  is 
hronght,   to  be  replevied  by   the   sheriff  of  the  county   where 
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it  is  found.  For  that  purpose,  he  must  deliver  to  the  sheriff 
an  affidavit  aud  a  written  undertaking,  as  prescribed  in  the 
following  sections  of  this  article,  with  a  written  reQaisitton, 
indorsed  upon  or  annexed  to  the  affidavit,  and  subscribed  by  bis 
attorney,  to  the  effect,  that  the  sheriff  is  required  to  replevy 
the  chattel  described  therein.  The  requisition  may  be  directed 
to  the  sheriff  of  a  particular  county,  or,  generally,  to  the  sheriff 
of  any  county  where  the  chattel  is  found.  It  is  deemed  the 
mandate  of  the  court. 

Co.  Proc.,  H  206  and  209,  am'd  and  consolidated. 

I  1G86.  Affidavit  therefor,  before  commencement  of 
action. 

The  affidavit,  to  be  delivered  to  the  sheriff,  as  prescribed  in 
the  last  section,  must  particularly  describe  the  chattel  to  be 
replevied;  and  must  contain  the  following  allegations: 

1.  That  the  plaintiff  is  the  owner  of  the  chattel,  or  is  entitled 
to  the  possession  thereof,  by  virtue  of  a  special  property  therein; 
the  facts  with  respect  to  which  must  be  set  forth. 

2.  That  it  Is  wrongfully  detained  by  the  defendant. 

3.  The  alleged  cause  of  the  detention  thereof,  according?  to 
the  best  knowledge,  information,  and  belief  of  the  person  making 
the  affidavit. 

4.  That  it  has  not  been  taken  by  virtue  of  a  warrant,  against 
the  plaintiff,  for  the  collection  of  a  tax,  assessment,  or  fine,  issued 
in  pursuance  of  a  statute  of  the  State,  or  of  the  United  States; 
or.  if  it  has  been  taken  under  color  of  such  a  warrant,  either 
that  the  taking  was  unlawful,  by  reason  of  defects  in  the  pro- 
cess, or  other  causes  specified,  or  that  the  detention  is  unlawfal, 
by  reason  of  facts  spocifiod.  which  have  subsequently  occurred. 

5.  That  it  has  not  been  seized  by  virtue  of  an  execution  or 
warrant  of  attachment,  against  the  property  of  the  plaintiff, 
or  of  any  person  from  or  through  whom  the  plaintiff  has  derived 
title  to  the  chattel,  since  the  seizure  thereof;  or,  if  it  has  been 
so  seized,  that  it  was  exempt  from  the  seizure,  by  reason  of  facts 
specified,  or  that  its  detention  is  unlawful,  by  reason  of  facts 
specined  which  have  subsequently  occurred. 

6.  Its  actual  value. 

See  Co.  Proc,  $  207. 

S  1690.  Id.}  after  commencement  of  action* 

But  where  the  affidavit  is  made  after  the  service  of  the  sum- 
mons, the  allegatiop',  required  to  be  inserted  therein  by"  subdi- 
visions first  and  secv^nd  of  the  last  section,  must  be  to  the  effect, 
that  the  plaintiff,  at  the  time  of  the  commencement  of  the 
action,  was  the  owner  of  the  chattel,  or  was  entitled  to  the 
possession  thereof  by  virtue  of  a  special  property  therein;  and 
that  it  was  then  wrongfully  detained  by  the  defendant,  as  pre- 
scribed in  those  subdivisions. 

§  1697.  Id. I  fvhere  several  chattel*  are  to  be  replerled. 

Where  the  affidavit  describes  two  or  more  chattels  of  the 
same  kind,  it  must  state  the  number  thereof,  and  where  it 
describes  a  chattel  in  bulk,  it  must  state  the  weight,  measupe« 
ment,  or  other  quantity.  Where  it  describes  two  or  more  chattels 
to  be  replevied,  it  may.  at  the  election  of  the  plaintiff,  state  the 
aggregate  volue  of  all;  or,  separately,  the  value  of  any  chattel 
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or  of  any  dam  of  chattels,  and  the  aggregate  value  of  the  re- 
mainder. If  any.  Where  it  states  separately  the  value  of  cue 
or  more  chattels  or  classes  of  chattels,  the  defendant  may  re- 
quire, as  prescribed  in  the  following  proTisions  of  this  article, 
the  T^toru  of  any  or  all  of  the  chattels  or  classes  of  chattels, 
the  value  of  which  is  thus  stated,  or  of  the  portion  thereof 
which  has  been  replevied.  If  he  procures  such  a  return,  th« 
remainder  must  be  delivered  to  the  plaintiff,  except  as  is  otherwise 
preftcribed  in  this  article. 

Esplanatonr  of  f  1696,   ante. 

I  1006*  ProTlalon  -where  a  part  only  In  replevied. 

Tlie  sheriff  must  replevy  a  smaller  number  or  a  smaller  Quantity^ 
if  the  whole  of  the  chattel  or  chattels  described  in  the  affidavit 
cannot  be  found.  In  that  case,  if  the  aggregate  yalue  only  is 
stated  in  the  affidavit,  the  value  of  the  entire  chattel  or  class  of 
chattels,  as  so  stated,  is  to  be  deemed  the  value  of  the  part  re- 
plevied, for  the  purposes  of  the  proceedings  to  procure  a  return 
thereof  to  the  defendant. 

i  lOMI.  PlalntlSr*  vndertakinsr  for  repleTfn'. 

The  undertaking  to  be  delivered  to  the  sheriff,  with  a  requisi- 
tion to  replevy  a  chattel,  must  be  executed  by  at  least  two  sure- 
ties, who  must  be  approved  by  the  sheriff.  It  must  be  to  the 
effect,  that  the  sureties  are  bound  in  a  specified  sum,  not  less 
than  twice  the  value  of  the  chattel,  as  stated  in  the  affidnvit,  for 
the  prosecution  of  the  action;  for  the  return  of  the  chattel  to  the 
defendant,  if  possession  thereof  is  adjudged  to  him,  or  if  the 
action  abates,  or  is  discontinued,  before  the  chattel  is  returned  to 
the  defendant;  and  for  the  nayment  to  the  defendant  of  any  sum, 
which  the  Judgment  awards  to  him  against  the  plaintiff. 

I  1700.    How  ehattel  to  be  replevied. 

If  any  chattel,  described  in  the  affidavit,  is  found  in  the  posses- 
sion of  the  defendant,  or  of  his  agent,  the  sheriff,  to  whom  an 
affidavit,  requisition,  and  undertaking  are  delivered,  as  prescribed 
in  the  foregoing  sections  of  this  article,  must  forthwith  replevy 
it,  by  taking  it  into  his  possession.  He  must  thereupon,  without 
delay,  serve  on  the  defendant  a  copy  of  the  nfiiplavit,  requisition 
and  undertaking,  by  delivering  the  same  to  him  personally,  if  he 
can  be  found  within  the  county;  or,  if  he  cannot  be  so  found,  to 
his  anient,  if  any,  from  whose  possession  the  chattel  is  taken;  or, 
if  neither  can  be  found  within  the  county,  by  leaving  the  copy  at 
the  nsnal  place  of  abode  of  either,  with  a  person  of  suitable  age 
and  discretion. 

See  Co.  Proe.,  remainder  of  $  200,  am*d. 

I  1T01«  Id. I  bovr  taken  from  a  Itnlldlna',  etc. 

If  any  chattel,  describefl  in  the  n ffirin vit,  is  secured  or  concealed 
in  a  bniMhriff  or  inclosure,  the  sheriff  must  publicly  demand  its 
deHvery.  If  it  Is  not  delivered,  pursuant  to  the  demand,  he  must 
cause  the  building  or  inclosure  to  be  broken  open,  and  must  take 
the  chattel  into  his  possession. 

Oo.  Proc.,  S  214.    See  55  104,  105  and  IfWM,  ante. 

I  ITOS.  Replevied  ebattel)  bow  kept,   ^tc. 

A  sheriff,  who  has  replevieil  a  chattel,  nnist  retain  it  in  his  pos- 
session,  keening  it  in   a  secure*  plaro.   \ip.til   tho  person,   who   is 
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entitled  to  the  possession  thereof,  is  ascertained,  as  prescribed  in 
this  article.  He  must  then  deliyer  it  to  that  person,  upon  request 
and  payment  of  his  lawful  fees,  and  necessary  expenses  for  taking 
and  keeping  it,  as  taxed  by  a  judge  of  the  court,  or  the  county 
judge  of  the  county  where  the  chattel  was  repleyied,  upon  such  a 
notice  as  the  judge  deems  proper. 

Co.  Proc.,  S  216,  am'd. 

S '  1703.  "Wlien  defendant  may  except  to  snretlesi  i»rc»- 
ceedlnff*  tl&ercnpon. 

Within  three  days  after  the  chattel  is  replevied,  and  a  cojay  of 
the  affidavit,  requisition,  and  undertaking  is  served,  the  defendant, 
unless  he  requires  a  return  of  the  chattel  replevied,  or  of  one  or 
more  of  them,  where  two  or  more  chattels  are  replevied,  may 
serve  upon  the  sheriff  a  notice,  that  he  excepts  to  the  plaintifTs 
sureties;  otherwise  he  is  deemed  to  have  waived  all  objections  to 
them.  Where  the  defendant  has  not  appeared,  the  notice  must  be 
subscribed  either  by  him,  or  by  his  agent  or  attorney.  The  per- 
son so  subscribing  the  notice  must  add  to  his  signature  his  oflSoe 
address,  as  prescribed  by  law,  with  respect  to  a  notice  of  appear- 
ance. Within  ten  days  after  service  of  such  a  notice,  the 
plaintiff's  attorney  must  serve  upon  defendant's  attorney,  or,  if 
the  defendant  has  not  appeared,  upon  the  sheriff,  notice  of  the 
justification  of  the  sureties.  If  the  notice  of  justification  is  served 
upon  the  sheriff,  he  must  immediately  serve  it  upon  the  person, 
whose  name  is  subscribed  to  the  notice  of  exception,  in  the  mode 
prescribed  by  law,  for  service  of  a  paper  upon  an  attorney  in  an 
action. 

Id.,  S  210,  am'd. 

g  1704.  'WJben  defendant  maT  reclaim  cl&attelt  proceed* 
insT*    tberenpon. 

The  defendant,  if  he  does  not  except  to  the  plaintiff's  sureties, 
as  prescribed  in  the  Inst  section,  may,  within  the  time  allowed  to 
kim  for  such  an  exception,  serve  upon  the  sheriff,  a  notice  that  he 
requires  a  return  of  the  chattel  replevied.  With  the  notice,  he 
must  deliver  to  the  sheriff  the  following  papers: 

1.  An  affidavit,  containing  an  allegation,  either  that  the  defend- 
ant is  the  owner  of  the  chattel,  or  that  he  is  lawfully  entitled  to 
the  possession  thereof,  by  virtue  of  n  sxiecial  property  therein,  the 
facts  with  respect  to  which  must  be  set  forth. 

2.  An  undertaking,  executed  by  nt  least  two  sureties,  to  the 
effect  that  they  are  bound,  in  a  specified  sum,  not  less  than  twice 
the  value  of  the  chattel  as  stated  in  the  affidavit  of  the  plaintiff, 
for  the  delivery  thereof  to  the  plaintiff,  if  delivery  thereof  is 
adjudged,  or  if  the  action  abates  in  consequence  of  the  defend- 
ant's death;  and  for  the  payment  to  him  of  any  sum,  which  the 
judsrment  awards  against  the  defendant. 

Within  three  days  after  serving  a  notice,  requiring  a  return  of 
the  chattel,  as  prescribed  in  this  section,  the  defendant  must  serve 
upon  the  plaintiff's  attorney,  notice  of  the  justification  of  the  sure- 
ties to  the  undertaking. 

Id.,  f  211,  am'd. 

{  1705.  Saretlem;  ivhen  nnd  how  to  Justify. 

The  justification  of  sureties,  as  prescribed  in  either  of  the  last 
two  sections,  must  take  nlaoo,  either  in  the  county  where  the 
chattel  was  replevied,  or  in  the  county  where  one  of  the  suretie« 
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resides.  The  provisions,  reeulating  the  justification  of  bail,  con- 
tained in  article  third  of  title  first  of  chapter  seventh  of  this  aei, 
goTem,  except  as  otherwise  expressly  prescribed  in  this  article, 
with  respect  to  the  notice  of  justification  of  the  sureties;  tue 
officer  before  whom  they  must  justify;  the  substitution  of  new 
snreties  or  a  new  undertaking;  the  examination  and  qualifications 
of  the  sureties;  and  the  allowance  of  the  undertaicing.  But  after 
the  allowance,  the  undertaking  and  examination  must  be  deliyered 
to  the  sheriff. 

Ob.  Pioe..  I  213,  with  parte  of  St  210  and  212.    Sm  H  673,  C81,  ante. 

S  17O0.  IVlieB  »n4  to  wkom  sl&erlC  vanmi  deliver  ehattei. 

If  the  defendant  neither  excepts  to  the  plaintifiTs  sureties,  nor 
reqnires  the  return  of  the  chattel,  within  the  time  prescribed  for 
that  pnrpose;  or  if  he  makes  default  in  serving  notice  of  the 
justification  of  his  sureties,  or  in  procuring  the  allowance  of  hfs 
undertaking;  or  if  the  plaintiff,  after  the  defendant  has  excepted 
to  his  sureties,  duly  procures  the  allowance  of  his  undertaking: 
the  sheriff  must,  except  in  the  case  specified  in  section  1709  of  this 
act,  immediately  deliver  the  chattel  to  the  plaintiff.  If  the 
plaintiff,  after  the  defendant  has  excepted  to  his  sureties,  ninkes 
default  in  serving  notice  of  iustification,  or  in  procuring  the  allow- 
ance of  his  undertaking;  or  if  the  defendant,  after  he  has  required 
the  return  of  the  chattel,  duly  procures  the  allowance  of  his  under^ 
taking;  the  sheriff  must  immediately  deliver  the  chattel  to  the 
defendant.  When  the  chattel  is  delivered  by  the  sheriff  to  either 
party,  as  prescribed  in  this  section,  the  sheriff  ceases  to  be  re- 
sponsible for  the  sufficiency  of  the  sureties  of  either  party;  until  - 
then,  he  is  responsible  for  the  sufficiency  of  the  sureties  of  the 
plaintiff  or  of  the  defendant,  as  the  case  may  be. 

See  Id..   H  210.  211  and  212. 


1  1707.  PcJuiltT  for  wronir  4 ellverr  br  sltevlir. 

A  sheriff,  who  delivers  to  either  party,  without  the  consent  of 
the  other,  a  chattel  replevied  by  him,  except  as  prescribed  in  the 
last  section,  or  by  virtue  of  an  execution  issued  upon  a  judgment 
in  the  action,  forfeits,  to  the  party  aggrieved,  two  hundred  and 
fifty  dollars;  and  is  also  liable  to  him  for  all  damages  which  he 
sustains  thereby. 

2  R.  S.  625.  I  18  (2  Bdm.  648). 

S  1768.  UBdortalcitttfi  to  vrl&om  dellTered. 

Where  the  sheriff  duly  delivers  a  chattel  to  either  party,  as 
nroftcribed  in  the  last  section  but  one,  he  must,  at  the  same  time, 
r'**livcr  to  the  adverse  party  the  undertaking  received  by  him  from 
till*  oarty  to  whom  the  chattel  is  delivered,  together  v.'ith  the  ex- 
amination of  the  sureties,  and  the  judge's  allowance,  if  any. 

Co.  Proc..  8  428,  ain*d. 

S  ITOOl  Clmlsi  of  title  by  third  persomi  proceedlngrs  tfcere- 


At  any  time  before  a  chattel,  which  has  been  reolevied,  is  actu- 
ally delivered  to  either  party,  if  a  person,  not  a  party  to  the  action, 
claims,  as  against  the  defendant,  a  right  to  the  possession  thereof, 
existing  at  the.  time  when  it  was  replevied,  an  affidavit  may  be 
made  and  delivered  to  the  sheriff,  in  his  behalf,  stating  that  he 
makes  such  a  claim;  specifying  the  chattel  or  chattels  to  which  it 

42,*t 
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relates,  if  two  or  more  chattels  have  been  repleviedt  and  the  claim 
relates  only  to  part  of  them;  and  setting  forth  the  facts  upon 
which  his  rif?ht  of  possession  depends.  In  that  case,  the  sheriflf 
may»  in  his  discretion,  before  he  delivers  the  chattel  to  tiie 
plaintiff,  serve  upon  the  plaintiff's  attorney  a  copy  of  the  affidavit, 
with  a  notice  that  he  requires  indemnity  nj^aiust  the  claim.  If  the 
indemnity  is  not  furnished,  within  a  reasonable  time  after  the 
plaintiff  becomes  entitled  to  the  delivery  of  the  chattel,  the  sheriff 
may,  in  his  discretion,  deliver  it  to  the  claimant,  without  iiica> 
ring  any  liability  to  the  plaintiff,  by  reason  of  so  doing. 
Go.  Proc.,  f  216. 

I  1710.  Action  nfirainnt  wberlir  «|loii  suoh  al«im» 

A  person,  not  a  party  to  the  action,  who  has  served  an  a£BdaTit 
as  prescribed  in  the  last  section,  may  maintain  an  action  against 
the  sheriff,  who  has  delivered  the  chattel  to  the  plaintiff,  to  re- 
cover his  damages,  by  reason  of  the  takinjf,  detention,  or  delivery 
of  the  chattel.  But  the  summons  in  such  an  action  must  be 
issued  within  three  months  after  the  delivery  of  the  chattel  to 
the  plaintiff,  and  must  be  served  within  three  months  after  it  ia 
issued.  An  action  cannot  be  maintained  against  a  sheriff,  by  a 
person  so  entitled  to  make  a  claim,  except  ae  prescribed  in  tliis 
section. 

Sabctltuted  for  last  cUum  of  S  216,  Go.  Proc. 

f  1711.  Indemnity  to  sheriff  Aorainst  stiel^  «6tlom* 

The  indemnity, -to  be  furnished  to  the  sheriff  by  the  plaintiil« 
as  prescribed  in  the  last  section  but  one,  must  consist  of  a  written 
undertaking  to  him,  executed  by  at  least  two  sureties,  to  the  effect 
that  they  will  indemnify  him  Against  any  liability  for  damaiires, 
costs,  or  expenses,  to  be  incurred  in  an  action  brought  against  him 
by  the  claimant,  or  a  person  deriving  title  from  or  through  the 
claimant,  by  reason  of  the  taking  or  detention  of  the  chattel,  or 
Its  delivery  to  the  plaintiff,  not  exceeding  a  sum,  to  be  specified 
in  the  undertaking,  which  must  be  at  least  five  hundred  dollars, 
and  not  less  than  the  actual  value  of  the  chattel  claimed,  and  two 
hundred  and  fifty  dollars  in  addition  thereto.  Each  of  the  sure- 
ties, besides  possessing  the  other  qualifications  required  by  law, 
must  be  a  freeholder  or  a  householder  of  the  sheriff's  county. 
The  sheriff,  l)efore  delivering  the  chattel,  may  require  the  per- 
sons offered  as  sureties  to  submit  to  an  examination,  before  the 
officer  who  takes  the  acknowledgment  of  the  undertaking,  as 
where  persons  are  offered  to  him  as  bail  upon  an  arrest.  The 
sureties  are  entitle<l  to  be  substituted  as  defendants  in  an  action, 
brought  as  prescribed  in  the  last  section,  as  if  the  chattel  had  been 
levied  upon  by  virtue  of  an  execution. 
Sulwtituted  for  part  of  |  216,  Go.  Proc. 

g  1712.  "When  agrent,  etc.,  may  make  aflldaTlt  for  reple'rin 
or  return. 

The  affidavit,  to  be  delivered  to  the  sheriff  in  behalf  of  the 
plaintiff,  with  a  requisition  to  replevy  a  chattel,  may  bo  made 
oy  the  plaintiff's  agent  or  attorney,  if  the  nmterial  facts  are  within 
his  personal  knowledge;  or,  if  the  plaintiff  is  not  within  the 
county  where  the  attorney  resides,  or  has  his  office,  or  is  not 
capable  of  making  the  affidavit.  Tlie  affidavit,  to  be  delivered  to 
the  sheriff,  either  in  behalf  of  the  defendant,  with  a  notice  that 
he  requires  the  return  of  the  chattel,  or  in  behalf  of  a  person,  not 
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ft  party,  who  makes  a  claim  as  prescribed  in  section  1709  of  this 
act,  may  be  made  by  an  agent  or  attorney,  if  the  material  facts 
are  within  his  personal  knowledge,  or  if  the  defendant  or  claimant, 
as  the  case  may  be,  is  not  within  the  county  where  the  property 
was  replevied,  and  capable  of  making  the  affidaTit.  When  the 
affidavit  is  made  by  an  attorney  or  ngent,  he  must  state  therein 
what  aHegations,  If  any,  are  made  upon  his  information  and  be- 
lief; and  he  must  set  forth  therein  the  grounds  of  his  belief,  as  to 
aU  matters  not  stated  upon  his  knowledge,  and  the  reason  why  the 
affidavit  is  not  made  by  the  party  or  the  claimant 
8c«  fl  625  and  S26.  ante,  and  Co.  Proc,  8  207. 

I  1T18.  Second  and  snbsea^tent  replevin  j  proe«edltttffe 
thereupon. 

Where  the  sheriff  has  replevied  a  part  only  of  a  chattel,  or  of 
two  or  more  chattels,  described  in  the  plaintifit's  affidavit,  and  has 
served  upon  the  defendant  the  papers  required  upon  8uch  a  re- 
plevin, the  plaintiff  may,  at  any  time  before  the  service  of  a  copy 
of  the  defendant's  answer,  or  before  judgment  by  default  for  want 
of  an  appearance  or  pleading,  require  the  some  or  any  other 
sheriff,  to  replevy  any  other  part  thereof.  For  that  purpose,  he 
mast  deliver  to  the  sheriff  an  affidavit,  containing  the  same  alle- 
gatioDS,  and  a  requisition  and  undertaking,  with  respect  to  the 
part  yet  to  be  remevied,  as  if  the  action  was  brought  to  recover 
that  part  only,  where  a  second  or  subsequent  replevin  is  made, 
as  prescribed  in  this  section,  the  proceedings  are  the  same,  as  if 
a  former  replevin  had  not  been  made. 

f  1714.  Replevin,  where  order  of  arrest  has  been  arranted. 

Where  an  order  of  arrest  is  granted,  as  prescribed  in  title  first 
of  chapter  seventh  of  this  act,  the  plaintiff's  right  to  a  repjevin  is 
SQbject  to  the  following  regulations: 

1.  If  the  defendant  has  been  arrested,  pursuant  to  the  order,  a 
subsequent  replevin  cannot  be  made  of  the  chattel,  with  respect  to 
which  the  order  was  granted. 

2.  If  the  defendant  has  not  been  arrested,  a  subsequent  replevin 
of  a  chattel,  with  respect  to  which  the  order  was  granted,  super- 
sedes the  order. 

See  I  648,  sobd.  1,  ante. 

$  1T15.  Ret  am,  etc.,  hr  sheriff. 

The  sheriff  must,  within  twenty  days  after  he  has  delivered  a 
eliattel  replevied  by  him,  to  the  party  entitled  to  the  possession 
thereof,  or  to  a  third  person,  as  prescribed  in  this  article,  file  witli 
the  cierk  the  plaintiff's  affidavit,  ani  the  accompanying  requisition, 
with  a  return,  stating  in  what  manner  he  has  executed  the  latter. 
If  he  has  omitted  to  replevy  a  part  of  the  chattel,  or  of  two  or 
more  chattels,  described  in  the  affidavit,  the  return  must  state  the 
cause  of  the  omission. 

SatetltQte  for  |  2^17,  Co.  Proc. 

i  ITld.  Id.  I  hovr  eompelled. 

If  the  sheriff  fails  to  comply  with  the  last  section,  either  party 
may  require  him  so  to  do,  wnthin  ten  days  after  service  of  a  notice 
to  tliat  effect,  or  to  show  cause,  at  a  term  of  the  court  designated 
In  the  notice,  why  he  should  not  be  punished  for  a  contempt  of  the 
courL    The  notice  may  be  served  at  nny  time  before  final  judg- 
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ment,  except  that  it  cannot  be  served  on  the  part  of  tlie  defendant, 
before  answer.    An  omission  to  comply  with  such  a  notice  is 
punishable  as  a  contempt  of  the  court. 
Bee  f  1726,  post. 

I  ITIT.  Replevin  paper*  to  be  flaade  part  of  Jadsviemt* 
rollt  ete. 

The  plaintiff  B  affidavit,  with  the  accompanying  reqnisition,  and 
the  return  of  tbe  sUeritt,  must  be  made  a  part,  of  the  judgment- 
roll  in  the  action;  and  a  copy  of  each  of  them  must  be  furnished 
to  the  court,  or  the  referee,  upon  the  trial  of  au  issue  of  fact» 
with  a  copy  of  the  summons  and  of  the  pleadings. 

See  f  1726,   poet. 

1  1718.  Action  not  affected  br  fallare  to  replcrr. 

The  plaintiff  may  proceed  in  the  action,  and  recover  therein  the 
chattel,  or  its  value,  although  he  has  not  required  the  sheriff  to 
replevy  it,  or  the  sheriff  has  not  been  able  to  replevy  it. 

2  R.  8.  626.  f  19  (2  Edm.  648). 

I  1T19.  IVhen  and  how  plaintiff  may  abandon  lila  elniai 
mm  to  part. 

Where  part  only  of  two  or  more  distinct  chattels  specified  in  the 
complaint  has  been  replevied,  the  plaiutiff^s  attorney  may,  with 
or  before  the  notice  of  trial,  serve  upon  the  defendant  s  attorney  a 
notice  that  he  abandons  so  much  of  his  claim,  as  relates  to  those 
which  have  not  been  replevied;  and  thenceforth  the  proceedinirs 
are  the  same,  as  if  the  action  had  been  brought  to  recover  only  the 
chattels  which  have  been  replevied.  A  copy  of  the  notice  must  be 
furnished  to  the  court,  or  to  the  referee,  upon  the  trial  of  an  issae 
«f  fact,  with  a  copy  of  tbe  summons  and  of  the  pleadings. 

Bee  §  1728,  poet. 

f  1720.  Title;  how  stated  In  pleadlnir. 

An  allegation,  in  a  pleading  interposed  by  either  party,  to  the 
effect  that  the  party  pleading,  or  a  third  person,  was,  at  the 
time  when  the  action  was  commenced,  or  the  chattel  was  replev- 
ied, as  the  rase  may  be,  the  owner  of  the  chattel,  or  that  It 
was  then  his  property,  is  n  sufficient  statement  of  title,  unless 
the  ripht  of  action  or  defence  rests  upon  a  rijzht  of  possession, 
by  virtue  of  a  special  property:  in  which  case,  the  pleading  mnut 
set  forth  the  facts,  upon  which  the  special  property  depends, 
so  SB  to  show,  that  at  the  time  when  the  action  was  commenced, 
or  the  chattel  was  replevied,  as  the  case  mav  be,  the  party 
pl'-adinff,  '^r  the  third  person,  was  entitled  to  the  possession  of 
the  chatteL 

See  I  166,  Ck>.  Proc..  and  |  1724,  post. 

I  1721.  Taklnpr,  etc.<  how  stated  In  complaint. 

Where  the  oomnlnint  contains  a  sufficient  statement  of  the 
7)laintiff's  title,  a  r'^nT.oi  nlleffation,  that  the  defendant  wronur- 
tnlly  took  tho  rbj't*i.  f«-  onfficient.  without  setting  forth  the 
facts,  sbnwincr  that  *ho  ii^'Un^r  was  wrongful.  Where  the  takInK 
of  the  chattel  is  »io+  oo^nnlniro/i  of.  but  the  action  Is  founded 
noon  its  wron£rfni  r^-^fniifioji,  t|,o  complaint  must  set  forth  the 
far»ffl.  showincr  ih'^f  i^^^  '^otonfion  wns  wrongful. 

Subetituted  for  2  R.  S.  528.  f-  3C  c*  Hdm.  546). 
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I  XT2SS.  iMiBiaffea  fFlien  cbattel  iujaredy  ete.,  by  defendani. 

Where  the  plaintiff  recovers  a  chattel  wliich  was  injured,  or 
otJierwise  depreciated  in  value,  while  it  was  in  the^possessiou  or 
under  the  control  of  the  defendant,  under  sucb  circumstances, 
that  the  plaintiff  might  recover  damages  for  the  injury  or  de- 
preciation, in  an  action  brought  against  the  defendant  therefor, 
he  may  recover  the  same  damages  in  an  action  brought  as  pre- 
flcribcMl  in  this  article.  In  that  case,  he  must  set  fortn  the  facts 
in  his  complaint,  and  demand  judgment  for  damages  accordingly. 

I  X72S.  Aaavrer  of  title  In  third  person. 

The  defendant  may  by  answer  defend,  on  the  ground  that  a 
third  i)erson  was  entitled  to  the  chattel,  without  connecting  him- 
self with  the  latter's  title. 

I    1.T24.     Amu-wer    that    property    waa    distrained    dotnir 


Where  the  defence  is,  that  a  chattel,  to  recover  which  the 
action  is  brought,  was  distrained  doing  damage,  an  allegation 
that  the  defendant,  or  the  person  by  whose  command  he  acted, 
was  then  lawfully  possessed  of  the  real  property,  and  that  the 
chattel  was  distrained,  while  it  was  doing  damage  thereupon, 
18  snfficient,  without  setting  forth  the  title  to  the  real  property. 

Ool  Proc,  f  166;  2  R.  S.  628,  H  87  and  42  (2  Edm.  646). 

f  ITaS.  I>effendant  mar  demand  Jadffment  for  retvrn. 

Where  a  chattel  has  been  replevied  and  delivered  to  the  plain- 
tiff, oa>to  a  person  not  a  party  to  the  action,  as  prescribed  in 
the  foregoing  sections  of  this  article,  the  defendant's  attorney 
may,  within  the  time  allowed  to  him  for  the  service  of  a  notice 
of  trial,  serve  upon  the  plaintiff's  attorney,  a  notice,  that  the 
defendant  demands  judgment  for  the  return  of  the  chattel,  or 
for  its  value,  either  with  or  without  damages  for  the  detention 
thereof.  Upon  the  trial,  a  copy  of  such  a  notice  must  be  fur- 
nished to  the  court  or  referee,  with  a  copy  of  the  summons  and 
of  the  pleadings. 

I  ITSMI.  Verdict,  eto«,  what  to  state* 

The  Terdict,  report,  or  decision  must  fix  the  damages,  if  any, 
of  the  prevailing  party.  Where  it  awards  to  the  plaintiff  a 
chattel,  which  has  not  been  replevied,  or  where  it  aivards  to 
the  prevailing  party  a  chattel,  which  has  been  replevied,  and 
afterwards  delivered  by  the  sheriff  to  the  unsuccessful  party, 
or  to  a  person  not  a  party,  it  must  also,  except  in  a  case  specified 
in  the  next  section,  fix  the  yalue  of  the  chattel,  at  the  time  of 
the  trial. 

Oo.  Proe.,  I  261,  Am'd. 

1 1TSB7.  Svhatltnte  In  certain  eaae«  for  flndlngr  aa  to  Talne. 

A  Terdict,  report,  or  decision,  in  favor  of  the  de.'endant,  shall 
not  fix  the  value  of  the  chattel,  in  either  of  the  following  cases: 

1.  Where  the  plaintiff  is  tlie  cenornl  owner  of  the  chattel;  but 
It  was  rightfully  diPtrnined  doinp  dflmnpre,  and  its  value  i« 
greater  than  the  dnmneos  pnstnined  bv  the  defendant,  by  t^i^ 
injury  for  which  ft  wns  distrained:  :n  which  case,  those  damagets 
mnst  be  fixed. 
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2.  Where  the  plaintiff  is  the  general  owner  of  the  chattel,  but 
the  del'eudaut  hud  u  special  properly  lUerein,  ajid  the  vaiue  oi 
the  chattel  is  greater  than  the  value  of  the  special  propertj, 
>r  the  sum  cliarged  upon  the  chattel  by  reason  tnereof ;  iu  vyiucti 
2ase,  the  value  ot  the  special  property,  or  the  sum  so  cliax^edt 
must  be  fixed. 

In  either  of  the  cases  specified  iu  this  section,  the  verdict,  re- 
port, or  decisiou  must  set  forth  the  reason,  why  the  yalae  of 
the  chattel  is  uot  fixed. 

I  1728.  Verdict,  etc.,  for  part  of  aeveral  cbattela;  Jvidljp- 
meat  tliereupon. 

Where  the  action  is  brought  to  recover  two  or  more  chattelfl^ 
the  verdict,  report,  or  decision  may  award  to  one  party  one  or 
more  distinct  chattels,  which  can  be  identified,  and  set  apart 
from  the  others  and  the  residue  to  the  other  party;  aud,  if 
necessary,  the  complauit  must  be  amended  so  as  to  conform 
thereto.  The  final  judgment,  rendered  thereupon,  must  award 
to  each  party  the  same  relief,  with  respect  to  the  finding  in  his 
favor,  as  if  separate  judgments  were  rendered;  except  that,  where 
each  party  is  entitled  to  an  absolute  award  of  a  sum  of  money, 
against  the  other,  the  smaller  sum  must  be  deducted  from  tEe 
greater,  and  the  balance  only  must  be  awarded. 

f  lT2t9.  Danuiir^a   l&ofF  aacertaln«d   oa  defamlt* 

Where  the  plaintiff  is  entitled  to  judgment  by  defanlt,  for 
want  of  an  appearance  or  pleading,  the  eourt,  to  which  Be 
applies  for  judgment,  may  ascertain  and  determine  the  damages 
to  which  he  is  entitled,  and  the  value  of  the  chattel,  if  necessary; 
or  may  direct  a  reference,  or  a  writ  of  inquiry,  for  that  purpose. 

Bee  9  1216,  ante. 

I  1730.  Final  Jndflrment)  docketlnip  tlie  same. 

Final  judgment  for  the  plaintiff  must  award  to  him  possessloo 
of  the  chattel  recovered  by  him,  with  his  damages,  if  any.  !■ 
a  chattel  recovered  was  not  replevied,  or  if,  after  it  was  repleried, 
it  was  delivered  to  the  defendant,  or  to  a  person  not  a  party, 
as  prescribed  in  this  article,  the  final  judgment  must  also  award 
to  the  plaintiff  the  sum  fixed  as  the  value  thereof,  to  be  paid 
by  the  defendant,  if  possession  thereof  is  not  delivered  to  the 
plaintiff.  If  the  defendant  has  demanded  judgment  for  the 
return  of  a  chattel,  which  was  replevied,  and  afterwards  deliv- 
ered to  th:^  plaintiff,  or  to  a  person  not  a  party,  as  prescribed  in 
this  article,  final  judgment  in  his  favor  therefor  must  award  to 
him  possession  thereof,  with  his  damages,  if  any;  and  it  must 
also  award  to  liim  the  sum  fixed  as  the  value  thereof,  to  be  paid 
by  the  plaintiff,  if  possession  is  not  delivered  to  the  defendant. 
But  if  the  case  is  one  of  those  specified  in  sec'ion  1727  of  this 
act,  final  judgment  in  favor  of  the  defendant  must  award  to 
him  the  sum,  fixed  as  therein  specified,  and  if  it  Is  not  collected, 
the  delivery  of  the  chattel;  or,  if  the  chattel  has  not  been  re- 
plevied, or  has  been  returned  to  him  after  replevin,  that  be  Is 
entitled  to  possession  thereof,  until  the  sum  so  awarded  Is  col- 
lected, or  otherwise  paid.  The  judgment  may  be  docketed,  and 
the  docket  thereof  creates  a  lien,  as  if  it  was  a  judgment  for 
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the  full  amount  of  the  money,  including  costs,  which  it  awoi  ds. 
either  absolutely  or  conditionally. 

Go.  Proc.,   8  277;  2  S.  S.  532,  {  61  (2  JSdm.  650). 

I  1T81.   Bxecutlon;  coatenta  thereof. 

An  execution  for  the  delivery  of  tiip  possession  of  a  chattel, 
and  to  satisfy,  out  of  the  property  of  the  judgment  debtor,  u 
ram  of  mouey  contingently  awarded  against  him,  must  contain^ 
in  addition  to  the  other  matters  prescribed  by  law  the  following 
directions: 

1.  Where  the  judgment  is  rendered  in  favor  of  the  defendant, 
in  a  case  specified  in  section  1727  of  this  act,  the  execution  must 
require  the  sheriff  to  deliver  possession  of  the  chattel  to  the 
defendant,  unless  the  plointifl*  before  the  delivery,  pays  to  him 
the  sum  of  money  awarded  to  the  defendant,  with  interest  and 
the  sheriff's  fees;  and,  in  case  the  chattol  cannot  be  found  within 
his  eonnty>  then  to  satisfy  that  »um  out  of  the  property  of  the 
plaintilE. 

2.  In  any  other  case,  where  the  judgment  awards  a  sum  of 
money,  if  possession  of  the  chattel  is  not  delivered  to  the  pre- 
▼ailini^  party,  the  execution  must  require  the  sheriff,  if  the 
chattel  cannot  be  found  within  his  county,  to  satisfy  the  sum 
BO  awarded,  with  interest  and  his  fees,  out  of  the  property  of 
the  party  against  whom  the  judgment  is  rendered. 

A  direction  to  satisfy  a  sum  of  money  out  of  property,  as  pre- 
scribed in  this  section,  must  be  in  the  form  required  by  law 
for  a  like  direction,  where  an  execution  against  property  is 
Issued  npon  a  judgment  for  a  sum  of  money. 

Id.,  mtML  4  of  f  S89;  2  B.  S.  530,  I  60  (2  Edm.  548). 

i  1732.  Id.  I  aherilTii  povrer  to  take  chattel. 

For  the  purpose  of  taking  possession  of  a  chattel,  by  virtue 
of  such  an  execution,  the  powers  of  the  sheriff  are  the  same. 
as  where  he  is  required  to  replevy  a  chattel. 

2  B.  8.  SaO.  I  51« 

I  1788.  Aetion  on  nndertaklnprt  ^rhen  malntatnable. 

A  plaintiff,  who  has  recovered  a  final  judgment,  cannot  main« 
tain  an  action  against  the  sureties  in  an  undertaking,  given  in 
behalf  of  the  defendant  to  prpcure  a  return  of  the  chattel,  or 
against  the  bail  of  a  defendant,  who  has  been  arrested,  until 
after  the  return,  wholly  or  partly  unsatisfied  or  unexecuted, 
of  an  execution  in  his  favor  for  the  delivery  of  the  possession 
of  the  chattel,  or  to  satisfy  a  sum  of  money  out  of  the  property 
of  the  defendant,  or  for  both  purposes,  as  the  case  requires.  A 
defendant,  who  has  recovered  a  final  judgment,  cannot  main- 
tain an  action  against  the  sureties  in  the  plaintifTs  undertaking, 
giren  to  procure  a  replevin,  until  after  a  like  return  of  a  similai 
execution  against  the  plaintiff. 

S  B.   8.   688,   §  64  (2  Edm.   661). 

I  1784.  81i erllTa  return,  evidence  therein. 

In  such  an  action  against  the  sureties,  the  sheriflTs  return  to 
the  execution  is  presumptive  ovidencp  of  a  failure  to  deliver, 
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or  to  return  a  chattel,  or  to  pay  a  sum  of  money,  according  to 

the  terms  of  the  undertaking. 

2  B.  8.  633,  f  66. 

I  1T35.  Injury,  etc.,  no  defence* 

It  is  not  a  defence  to  such  an  action,  that  the  chattel  was 
injured  or  destroyed,  after  it  wivs  repievied,  unless  the  injunr  or 
destruction  was  effected  by  the  act.  or  with  the  consent  of  the 
plaintiff  in  the  notion,  or  occurred  after  (he  chattel  was  taken 
hy  virtue  or  tiie  execution. 

•   1730.  Abatement   and   rerlval   of  action. 

In  an  action  to  recover  a  chattel,  the  cause  of  action  surriTea 
or  continues,  notwithstanding  the  death  of  either  party,  in  faTor 
of  or  against  his  executor  or  administrator.     Where  the  court 
makes  an  order,  directing  the  abatement  of  such  an  action,  as 
prescribed  in  section  761  of  this  act,  an  action  may  be  main- 
tained, upon  an  undertaking,  given  for  the  purpose  of  procnring 
a  delivery  or  return  of  a  chattel,  as  if  final  judgment,  awarding 
to  the  adverse  party  possession  thereof,  had  ^en  rendered   in 
the  first  action,  and  nn  execution  thereupon  had  been  returned 
unexecuted  nnd  unsatisfied;  except  that  damages  cannot  be  re- 
covered therein  for  a  wrongful  tsking^  withholding  or  detention. 
An  action  to  recover  the  chattel  cannot  be  maintained,   after 
an  action  has  been  commenced  upon  an  undertaklDg,  as  pre* 
scribed  in  this  section. 

h,  1880,  ch.  270;  L.  1872,  ch.  488.    See  §{  766.761,  ante. 
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ARTICUB  SBOOND. 

Action  to  foreclose  a  lien  upon  a  chatteU 

See.  1737.  Action:  when  and  in  what  coarts  maintainable. 
178S.  Warrant  to  aelM  chattel;  proceeding*  tfeereupoo. 
1738.  Judinnent. 

1740.  Action  Id  Inferior  conrt. 

1741.  Application  of  this  article. 

H  1T37-1T41.    [Repealed   by   L.   1909,   ch.   38.     See   CJonsoli- 
Jated  Laws,  Ut.  Lien  Law,  $§  200-210.] 
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CHAPTER  XV. 

Special  Prorisions,  Regulating  Other  Particular 
Act/ons  and  Rights  of  Action,  and  Actions  by  or 
Against  Particular  Parties. 

TITLE     I. — Matrimonial  Actions. 

TITLE   II.— Actions  Relating  to  a  Corporation. 

TITLE  III.— Actions  Relating  to  the  Estate  of  a  Decedent. 

TITLE  IV.— 0;iicr  Special  Actions  and  Rishts  of  Action. 

TITLE    v.— Other  Actions  by  or  Against  Particular  Parties. 

TITLE  I. 

Matrimonial  Actions. 

Article  1.  Action  to  annul  a  Toid  or  roldable  marriage. 
2.  Action  for  a  divorce. 
8.  Action   for  a  separation. 

4.  Proviaiona   applicable   to  two  or   more   of    the  fictlona   spccIQed   .n 
tliia  tiUe. 

article:  first. 

Aetum  to  anntU  a  void  or  voidable  marriage. 

Sec.  1742.  Action  by  woman,  married  onder  16,   to  annul  marriage. 

1748.  In  what  other  cases  marriage  may  be  annulled. 

1744.  Action  when  party  was  under  the  age  of  consent. 

1745.  Id.;  when  former  husband  or  wife  was  IlTlng. 

1746.  Id.;    where   party   was   an    idiot. 

1747.  Id.;  where  party  was  a  lunatic. 

1748    Action  by  next  friend  of  idiot  or  lunatic. 

1749.  Issue;  when  entitled  to  succeed,  etc. 

1760.  Action  on  the  ground  of  force,   frnud,   etc. 

1761.  Custody,  maintenance,   etc.,  of  lef^r?;  of  such  a  marriage. 

1762.  Action  on  the   ground  of  physical    •KOHpacity. 

1753.  Certain   proceedings  regulated   in   nction   to   snnul   marriage. 

1764.  Judgment  annulling  a  marriage,  how  far  concluslT(*. 

1765.  How  next  friend  of  infant,  lunatic,   etc.,   allowed  to  sue.   etc. 

I  1742.  [Am'd,  1887.]  Action  by  -woniaii,  married  vnder 
16,  to  annul   marrlaige. 

An  action  may  be  maintained,  by  the  woman,  to  procure  a  jud|?- 
ment,  declaring  a  marriage  contract  void,  and  annulling  the  mar-- 
riage,  under  the  following  circumstances: 

1.  Where  the  plaintiff  had  not  attained  the  age  of  sixteen  years 
at  the  time  of  the  marriage. 

2.  Where  the  marriage  took  place  without  the  consent  of  her 
father,  mother,  guardian,  or  other  person  having  the  legal  charge 
of  her  person. 

3.  Where  it  was  not  followed  by  consummation  or  cohabita- 
tion, and  was  not  ratified  by  any  mutual  assent  of  the  parties, 
after  the  plaintiff  attained  the  age  of  sixteen  years. 

L.  1S87,  ch.  22;  L.  1841.  oh.  257  (4  E<lra.  512),  ara'd.  See,  also,  2  R.  S, 
112,  f  21  (2  I'kltn.  14S).  See  Dom.  Rel.  Law,  ch.  272,  L.  189C.  In  which  ago 
ot  consent  is  made  elghttK>u  .veart^;  but  doeN  not  amend  ch.  22,  L.  1887;  82 
App.  Dir.  335. 

$  174a.  In  "w^hat  other  caaeai  marriage  may  be  aunnlled. 

An  action  may  also  be  maintained  to  procure  a  judgment,  de- 
claring a  marriage  contract  void  and  unuulling  the  marriage,  fur 
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eitlier  of  the  following  caiisos,  existing  at  tbe  time  of  the  mar 
riage: 

1.  That  one  or  both  of  the  parties  had  not  nttaiued  the  age  of 
Icical  consent. 

2.  That  the  former  husband  or  wife  of  one  of  the  parties  was 
living,  and  tl.at  the  uairLige  with  the  former  husband  or  wife  was 
then  in  force. 

3.  That  one  of  the  parties  was  an  idiot  or  a  lunatic. 

4.  That  the  consent  of  one  of  the  parties  was  obtained  by  force, 
dnress,  or  fraud. 

5.  That  one  of  the  parties  was  physically  incapable  of  entering 
into  the  marriage  state.  But  an  action  can  be  maintained,  under 
this  sabdiTision,  only  where  the  incapacity  continues,  and  is 
incurable. 

2  a.  8.  142.  t  20  (2  Bdm.   147). 

f  1744.  Action  iv^lLcn  party  ^ran  under  the  aire  of  consent. 

An  action  to  annul  a  marriage,  on  the  ground  that  one  of  the 
parties  had  not  attained  the  age  of  legal  consent,  may  be  main- 
tained by  the  infant,  or  by  either  parent  of  the  infant,  or  by  the 
guardian  of  the  infant's  person;  or  the  court  may  allow  the  action 
to  be  maintained  by  any  person,  as  the  next  friend  of  the  infant 
But  a  marriage  shall  not  oe* annulled,  at  the  suit  of  a  party  who 
was  of  the  age  of  legal  consent  when  it  was  contracted,  or  where 
it  appears  that  the  parties,  for  any  time  after  they  attained  that 
age,  freely  cohabited  as  husband  and  wife. 

2  B.  e.  142,  i  21  (2  Bdm.  148),.am'(l.    &ee,  alM>.  i  26,  and  8$  1748  and  17S6. 
post 

S  1740.  [Am'd,  1882.]  Id.f  when  former  husband  or  wife 
was  llTinflT. 

An  action  to  annul  a  marriage,  upon  the  ground  that  tbe  former 
husband  or  wife  of  one  of  the  parties  was  living,  the  former 
marriage  being  in  force,  may  be  maintained  by  either  of  the 
parties  dnring  the  life-lime  of  the  other,  or  by  the  former  husband 
or  wife.  Wher«  it  appears,  and  the  judgment  determines,  that  the 
fuliseqaent  marriage  was  contracted  by  at  least  one  of  the  parties 
thereto  in  good  faith,  and  with  the  full  belief  that  the  former 
husband  or  wife  was  dead,  or  without  any  knowledge  on  the  part 
of  the  innocent  party  of  such  former  marriage,  the  issue  of  the 
Bubsequent  marriage,  born  or  begotten  before  the  final  judgment, 
are  deemed  for  all  purposes  the  legitimate  children  of  the  parent 
who  at  the  time  of  the  marriage  was  competent  to  contract,  and 
are  entitled  to  succeed  as  such,  in  the  same  manner  as  other 
legitimate  children,  to  the  reaf  and  oersonnl  estate  of  said  parent; 
and  the  issue  so  entitled  must  be  specified  in  the  judgment,  and 
the  innocent  party  must  be  awarded  their  custody,  and  he  or  she 
is  entitled  to  appoint  a  guardian  of  their  nersons  ny  will. 

Tlils  section  shall  be  construed  to  extend  to  all  oases  where  the 
judgment  or  decree  of  nullity  of  such  subsequent  marriage  is 
rendered  after  the  passage  of  this  act  whether  su;*h  subseQuent 
marriage  was  contracted  before  or  after  the  passage  hereof. 

Id«#  ii  22  «Bd  2t*  coQMlidattd  and  am'd. 

I  1T48.  Id. I  "Where  party  yvnm  an  Idiot. 

An  action  to  annul  a  marriage,  on  the  ground  that  one  of  the 
parties  thereto  was  on  idiot,  mny  be  maintained,  at  any  time 
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diiriD?  the  life-time  of  either  party,  by  any  relative  of  the  idiot. 
\«uo  Las  au  interest  to  avoid  tLe  marriage. 

2  R.  S.  142.  f  24. 

{  1747.  Id.;  vrliere  party  rraa  a  lunatic. 

An  action  to  annul  a  marriage,  on  the  ground  that  one  of  the 
partioH  thereto  was  a  lunatic,  may  be  maintained,  at  any  time 
during  the  continuance  of  the  lunacy,  or,  after  the  death  of  the 
luniitlc,  in  that  condition,  and  during  the  life  of  the  other  party 
to  the  marriage,  by  any  relative  of  the  lunatic,  who  has  an 
interest  to  avoid  the  marriage.  Such  nn  action  may  also  be  main- 
tuiiied  by  the  lunatic,  at  any  time  after  restoration  to  a  sound 
mind;  but  in  that  case,  the  marriage  should  not  be  annulled,  if  it 
api)ears  that  the  parties  freely  cohabited  as  husband  and  wife, 
after  the  lunatic  was  restored  to  a  sound  mind. 

Id.,  18  25  and  27,  consolidated. 

S  1748.  Action  by  next  friend  of  Idiot  of  Ivaatle. 

Where  no  relative  of  the  idiot  or  lunatic  brings  an  action  to 
annul  the  marriage,  as  prescribed  in  either  of  the  last  two  sec- 
tions, the  court  may  allow  an  notion  for  that  purpose  to  be  main- 
tained, at  any  time  during  the  life-time  of  both  the  parties  to  the 
marriage,  bj'  any  person  as  the  next  friend  of  the  idiot  or  lunatic. 
But  this  section  does  not  apply,  where  the  marriage  might  have 
been  annulled,  at  the  suit  of  the  lunatic,  as  prescribed  in  the  last 
section. 

Id.,  f  26.     Sec,  also,  $  1744,  ante,  and  §  1766,  post. 

§  1740.  [AmM,  1903.]    Issne;  Trhen  entitled  to  iivccecd,  etc 

A  child  of  a  marriage,  which  is  annulled  on  the  ground  of  the 
idiocy  or  lunacy  of  one  of  its  parents,  is  deemed,  for  all  purposes, 
the  legitimate  child  of  the  parent  who  is  of  sound  mind.  A  child 
of  a  marriage,  which  is  annulled  on  the  ground  that  one  or  both 
of  the  parties  had  not  attained  the  age  of  legal  consent^  is 
deemed,  for  all  purposes,  the  legitimate  child  of  both  parents. 

Id.,  S  2S;  L.  1003,  ch.  226.    In  effect  Sept.  1,  1903. 

I  1750.  Action  on  the  arronnd  of  force,  frand»  etc* 

An  action  to  annul  a  marriage,  on  the  ground  that  the  consent 
of  one  of  the  parties  thereto  was  obtained  by  force,  duress,  or 
fraud,  may  be  maintained,  at  any  time,  by  the  party  whose  con- 
sent was  so  obtained.  Such  an  action  may  also  be  maintained, 
during  the  life-time  of  the  other  party,  by  the  parent  or  the  guard- 
ian of  the  person  of  the  party,  whose  consent  was  so  obtained, 
or  by  any  relative  of  that  party,  who  has  an  interest  to  avoid  the 
marriage.  But  a  marriage  shall  not  be  annulled  on  the  ground  of 
force  or  duress,  if  it  appears  that,  at  any  time  before  the  com- 
mencement of  the  action,  the  parties  thereto  voluntarily  cohabited 
as  husband  and  wife;  or  on  the  ground  of  fraud,  if  it  appears  that, 
at  any  time  before  the  commencement  thereof,  the  parties  volun- 
tarily cohabited  as  husband  and  wife,  with  a  full  knowledge  of  the 
facts  constitutinc  the  fraud. 

Id..  IS  30  and  81,  am'd;  L.  1862;  eta.  246.    See  i  1748,  ante. 

I  1751.  Custody,  maintenance,  etc.,  of  Isaac  af  saoli  a 
m  nvr  laffe. 

The  court  must,  upon  tlio  npnlication  of  the  plaintiff,  award  the 
custody  of  the  children  of  a  m'^rriage,  which  is  annulled  on  the 
ground  of  force,  duress,  or  frand.  to  the  innocent  parent,  unless  It 
appears  that  the  latter  is  unfit,   for  anj*  reasoo.  to  hava  tht 
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castody  of  one  or  more  ot  the  children,  in  which  case  the  court 
must  give  such  directions  relating  thereto,  as  the  interests  of  the 
child  or  children  require.  The  judraent  may  make  proTision  for 
the  education  and  maintenance  of  the  children,  out  of  the  property 
9f  the  guilty  parent. 
2  R.  8.  142,  f  82,  am'd. 


i    ITSS.   [Am'd,   1896.]    Action  on   tbe  inronnd  of  pbysloal 

IneApneltr* 

An  action  to  annul  a  marriage,  on  the  ^rround  that  one  of  the 
parties  was  physically  incapable  of  entering  into  the  marriage 
state,  may  be  maintained  by  the  injured  party  against  the  party 
whose  incapacity  is  alleged;  or  such  an  action  may  be  maintained 
by  the  party  who  was  incapable  against  the  other  party,  provided 
the  incapable  party  was  unaware  of  the  incapacity  at  the  time  of 
marriage,  or  if  aware  of  such  incapacity,  did  not  know  it  was 
incurable.  Such  an  action  must  be  commenced  before  five  years 
haTe  expired  since  the  marriage. 

J^   1806.    ch.  80G. 

J-       

§  17B8.  Certain  proceedlnva  reiralated  in  notion  to  nnnnl 
morrlatfe. 

In  an  action  brought  as  prescribed  in  this  article,  a  final  judg- 
ment, annulling  the  marriage,  shall  not  be  rendered  by  default,  for 
want  of  an  appearance  or  pleading,  or  upon  the  trial  of  an  issue. 
without  proof  of  the  facts,  upon  which  the  allegation  of  nullity  is 
founded.  And  the  declaration  or  confession  of  either  party  to  the 
marriage  is  not  alone  suf&cient  as  proof;  but  other  satisfactory 
eyidence  of  the  facts  must  be  produced.  In  such  an  action,  except 
where  it  is  founded  upon  an  allegation  of  the  physical  incapacity  of 
one  of  the  parties  thereto,  the  court  must,  upon  the  application  of 
either  of  the  parties,  make  an  order  directing  the  trial,  by  a  jury, 
of  all  the  issues  of  fact;  or  it  may  of  its  own  motion,  make  an 
order  directing  the  trial,  by  a  jury,  of  one  or  more  issues  of  fact; 
for  which  purpose,  the  questions  to  be  tried  must  be  prepared  and 
settled  as  prescribed  in  section  970  of  this  act. 

Id..  M  86  and  86  In  part.  See  2  R.  8.  175,  f  46  (2  Edm.  181);  Me.  Iilso, 
Si  1012  and  1229,  ante,  and  f  1767,  poat. 

f  1TB4.  Jadirment  annnlliniT  a  marriairei  Ifto^r  far  eon- 
olmnive. 

A  final  judgment,  annulling  a  marriage,  rendered  during  the  life- 
time of  both  the  parties,  is  conclusive  evidence  of  the  invalidity 
of  the  marriage  in  every  court  of  record  or  not  of  record,  in  any 
action  or  special  proceeding,  civil  or  criminal.  Such  a  judgment, 
rendered  after  the  death  of  either  party  to  the  marriage,  is  con- 
dnsive  only  as  against  the  parties  to  the  action,  and  those  claiming 
onder  them. 

Id.,  i  87. 


I  1765.  Ho^r  next  friend  of  infant,  fanatic,  eto*,  allofved 
to  sae,  ete. 

An  order,  allowing  a  person  to  maintain  an  action,  as  the  next 
friend  of  an  Infant,  as  prescribed  in  section  1744  of  this  act,  or  as 
the  next  friend  of  an  idiot  or  lunatic,  as  prescribed  in  section  1748 
of  this  act,  may  be  granted  by  the  court,  in  its  discretion,  without 
notice,  or  upon  notice  to  such  persons  and  in  such  a  manner,  at 
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it  deemB  proper.  A  motion  to  racate  such  an  order  miut  be  made 
at  a  term  held  by  the  judge  who  granted  it,  unless  he  is  dead,  out 
of  office,  or  unable  to  hear  it  by  reason  of  sickness  or  otherwise; 
or  unless  he  expressly  directs  it  to  be  heard  at  a  term  held  by 
another  judge.  But  where  such  an  order  has  been  granted,  the 
court,  to  which  application  for  final  judgment  is  made,  may  dis- 
miss the  complaint,  if  justice  so  requires,  although,  in  a  like  case, 
the  party  to  the  marriage,  if  plaintiff,  would  be  entitled  to  Jads- 
ment. 


«.  1 S,  1 1,  a.  2  DIVORCE.  S  §  1 75C-57 

ARTICIiS:  SBCOND. 

Action  for  a  divorce. 

Sec*  mS4  la  wEOit  MM*  action  may  be  maintained. 

1787.  Answer;    mode  of   trial;   jndsment   by   default. 
1758.  When  divorce  denied,  although  adultery  proved. 
1750.  BegulAloDS  when  action  brought  by  wife. 
1700.  Id.;  when  action  brought  by  husband.  * 

1761.  Marriage  after  divorce  for  adultery. 

i  1796*  Ia  "fFliat  oiuies  stoUoa  muly  be  maintained. 

Id  either  of  the  following  cases,  a  husband  or  a  wife  may  main- 
tain an  action,  against  the  other  party  to  the  marriage  to  procure 
a.  judgment,  divorcing  the  parties  and  dissolving  the  marriage,  by 
reason  of  the  defendant's  adultery. 

1.  Where  both  j^arties  were  residents  of  the  State,  when  the 
offence  was  committed. 

2.  Where  the  parties  were  married  within  this  State. 

3.  Where  the  plaintiff  was  a  resident  of  the  State,  when  the 
offence  was  committed,  and  is  a  resident  thereof,  when  the  action 
is  commenced. 

4.  Where  the  offence  was  committed  within  the  State,  and  the 
injured  party,  when  the  action  is  commenced,  is  a  resident  of  the 
SUte« 

S  B.  g.  Ii4,  i  38  (a  Edm.  150),  an»'d;  L.  1862,  ch.  246,   |  1.    See  i  1768. 


I  17B7.   [Aoi'd,  1890,  1011.]     Auawerj  mode  of  trial i  Jnda- 
aeat  by  default. 

l.-'The  answer  of  the  defendant,  may  be  made,  without  verify- 
ing it,  notwithstanding  the  verification  of  the  complaint,  exctrpt 
that  an  answer  containing  a  counterclaim,  which  charges  adul- 
tery must  be  verified  in  respect  of  such  counterclaim,  where  the 
complaint  is  verified.     If  the  answer  puts  in  issue  the  allegatiou 
of  adultery,  the  court  must,  upon  the  application  of  either  party, 
or  it  may,  of  its  owu  motion,  make  an  order  directing  the  trial, 
by  a  jury,  of  that  issue;  for  which  purpose  the  questions  to  be 
tried  must  be  prepared  and  settled,  as  prescribed  in  section  nine 
hundred  and  seventy  of  this  act.     If  the  answer  does  not  put  in 
issue   the  allegation  of  adultery,  or  if  the  defendant  makes  de- 
fault m  appearing  or  pleading,  the  plaintiff  before  he  is  entitled 
to  judgment,  must  nevertheless  satisfactorily  prove  the  material 
a|legations  of  his  complaint,  and  also,  by  his  owu  testimony  or 
otherwise,  that  there  is  no  judgment  or  decree,  in  any  court  of 
the  state  of  competent  jurisdiction,  against  him  in  favor  of  the 
jefendant  for  a  divorce  on  the  ground  of   adultery. 

2.  In  an  action  brought  to  obtain  a  divorce  on  the  ground  of 
adultery,  the  plaintiff  or  defendant  may  serve  a  copy  of  l^^lead- 
mg  on  the  co-respondent  named  thereius     At  a^y  time  w  thin 

!l^°l^  ^f^^  *l*^''  1"^**  «*^^^^*  ^°  said  co-respondent,  h^mrvan^ 
pear  to  defend  such  acUon,  so  far  as  the  issues  affect  s^ch  cS- 
respondent  If  no  such  service  be  made,  then  at  any  timlbefore 
the  eptiy  of  judgment  any  co-respondent  named  ii  kut  of  thp 
pleadings  shafi  have  tibe  right,  at  any  time  before  the  en?ry  of 
judgnaent,  to  awte^r  either  in  person  or  by  attomev  in  -niH  ««*i^5 
and  demand  of  plaintiff's  attS^ney  TJ^py  o?^' i^mmonS  am^ 
complaint,  which  must  he  served  within  ten  dayl  the^att^  tH 
he  may  appear  U>  defend  such  action,  so  far  as  thTi8»u«  iCt 

IS  482 


S§  1758-^9  DI\'0JICE.  c.  15,  t.  1,  a.  2 

vach  co-respondent.  In  ca4se  no  one  of  the  allegations  of  adultery 
controverted  by  such  co-respondent  shall  be  proved,  such  co- 
respondent shall  be  entitled  to  a  bill  of  costs  against  the  person 
naming  him  an  such  co-respondent,  which  bill  of  costs  shall  con- 
sist only  of  the  sum  now  allowed  by  law  as  a  trial  fee,  and  dis- 
bursements, and  such  co-respondent  shall  be  entitled  to  have  an 
execution  issue  for  the  collection  of  the  same. 

Id..  II  30,  40,  il;  L.  1877,  ch.  168;  L.  1890,  ch.  861;  t  1911,  ch.  .^11, 
In  t>rr(>ct  S<>|)t.  1.  1911.  See  11  1012.  1216  aDd  1220.  ante,  and  fi  1775, 
post. 


f  1768.  IPV^hen  divorce  dented,  ttltlioaflrli  adaltery  pro^«4. 

In  either  of  the  following  cases,  the  plaintiff  ia  not  entitled 
to  a  divorce,  although  the  adultery  is  established: 

1.  Where  the  offence  was  committed  by  the  procurement  or 
with  the  connivance  of  the  plaintiff. 

2.  Where  the  offence  charged  has  been  forgiven  by  the  plaintiff. 
The  forgiveness  may  be  proved,  either  affirmatively,  or  by  the 
voluntary  cohabitation  of  the  parties,  with  the  knowledge  of  tlie 
fact. 

3.  Where  there  has  been  no  express  forgiveness,  and  no  volun- 
tary cohabitation  of  the  parties,  but  the  action  was  not  com- 
menced within  five  years  after  the  discovery,  by  the  plaintiff, 
of  the  offence  charged. 

4.  Where  the  plaintiff  has  also  been  guilty  of  adultery,  under 
such  circumstances,  that  the  defendant  would  have  been  entitled, 
if  innocent,  to  a  divorce. 

S  R.  a.  144, 1 43;  L.  ISH,  oh.  Iffi. 

I  1789.  [Am'd,  18M,  1900.]  Reffmlatlons  when  aetfloa 
l^r«afflit   by  wife. 

Where  the  action  is  brought  by  the  wife,  the  following  regula- 
tions  apply   to   the   proceedings: 

1.  The  legitimacy  "of  any  child  of  the  marriage,  bom  or  be- 
gotten before  the  commencement  of  the  action,  is  not  affected 
by  the  judgment  dissolving  the  marriage. 

2.  [Am'd,  1H95,  1900.]  The  court  may,  in  the  final  judgment 
dissolving  the  marriage,  require  the  defendant  to  provide  suit- 
ably for  the  education  and  maintenance  of  the  children  of  the 
marriage,  and  for  the  support  of  plaintiff,  as  justice  requires, 
ha\ing  regard  to  the  circumstances  of  the  respective  parties: 
and  may,  by  order,  upon  the  application  of  either  party  to  the 
action,  and  after  due  notice  to  the  other,  to  be  given  in  such 
manner  as  the  court  shall  prescribe,  at  any  time  after  final 
judgment  whether  heretofore  or  hereafter  rendered,  annul,  vary 
or  modify  such  a  direction.  But  no  such  application  shaU  be 
made  by  a  defendant  unless  leave  to  make  the  same  shall  have 
been  previously  granted  by  the  court  by  order  made  upon  or 
without  notice  as  the  court  in  its  discretion  may  deem  proper 
after  presentation  to  the  court  of  satisfactory  proof  that  justice 
requires  that  such  an  application  should  be  entertained. 

L.  IStlfi.  ch.  801;  L.  1900,  oh.  742.    In  effect  Sept.  1. 1900. 

3.  If,  when  final  judgment  is  rendered,  dissolving  the  marriage, 
the  plaintiff  is  the  owner  of  any  real  property;  or  has,  in  her 
possession  or  under  her  control,  any  personal  property,  or  thing 
in  action,  which  was  left  with  her  by  the  defendant,  or  acquired 
by  her  own  industry,  or  given  to  her  by  bequest  or  otherwise; 
or  if  she  is  or  may  thereafter  become  entitled  to  amy  property. 
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bj  the  decease  of  a  relative  intestate;  the  defendant  shall  not 
haye  any  interest  therein,  absolute  or  contingent,  before  or  after 
her  death. 

4.  Where  final  judgment  is  rendered  dissolving  the  marriage, 
the  plaintiflTs  inchoate  right  of  dower,  in  any  real  property,  of 
which  the  defendant  then  is  or  was  theretofore  seized,  is  not 
affected  by  the  judgment. 

L.  1815.  ch.  801. 

I  1700.    Id.)  iTlieii  action  bronsrbt  by  bnnbaad. 

Where  the  action  is  brought  by  the  husband,  the  following 
regulations  apply  to  the  proceedings: 

1.  The  legitimacy  of  a  child,  bom  or  begotten  before  the  com- 
mencement of  the  offence  charged,  is  not  affected  by  a  judgment 
dissolylng  the  marriage;  but  the  legitimacy  of  any  other  child 
of  the  wife  may  be  determined,  as  one  of  the  issues  in  the  action. 
In  the  absence  of  proof  to  the  contrary,  the  legitimacy  of  all  the 
children,  begotten  before  the  commencement  of  the  action,  must 
be  presumed. 

2.  A  judgment  dissolving  the  marriage  does  not  impair,  or 
otherwise  affect,  the  plaintiff's  rights  and  interests,  in  and  to  any 
real  or  personal  property,  which  the  defendant  owns  or  possesses, 
when  the  judgment  is  rendered. 

3.  Where  judgment  is  rendered  dissolving  the  marriage,  the 
defendant  is  not  entitled  to  dower  in  any  of  the  pIaintiff*B  real 
property,  or  to  a  distributive  share  in  his  personal  property. 

S  R.  8w  144,  M  44, 47  and  4S.    See  Real  Prop.  Law,  1 176. 

I  ITGl.  [Repealed  by  L.  1909,  cb.  19.  See  Consolidated  Laws, 
tit  Domestic  Relations  Law,  $  8.] 
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ARTICIiB  THIUO. 

Action  for  a  sepat-attont 

ice.  neSL  ¥ot  what  etOBet  action  may  be  malnUUwd. 

1763.  Id.;  In  what  cases. 

1764.  Kequlaitea  of  complaint. 

1766.  Defendant  may  set  up  plaintiff's  mltcondQCt. 

1766.  Support,   maintenance,  etc.,   of  wife  and  ctaildrttB. 

1767.  Judgment  for  separation  may   be  revoked. 

1  17GS*  For  what  cavae*  aetlon  inay  be  malntolaetf. 

In  either  of  the  cases  specified  in  the  next  section,  an  actioik 
may  be  maintained,  by  a  husband  or  wife,  againat  the  other 
party  to  the  marriage,  to  procnre  a  judgment,  separatins*  the 
parties  from  bed  and  board,  forever,  or  for  a  limited  time,  for 
either  of  the  following  causes: 

1.  The  cruel  and  inhuman  treatment  of  the  plaintiff  by  the 
defendant. 

2.  Such  conduct,  on  the  part  of  the  defendant  towards  the 
plaintiff,  as  may  render  it  unsafd  and  improper  for  the  former 
to  cohabit  with  the  latter. 

8.  The  abandonment  of  the  plaintiff  by  the  defendant. 
4.  Where  the  wife  is  plaintiff,  the  neglect  or  refusal  of  the 
defendant  to  provide  for  her. 

2  r.  S.  146,  parts  of  K  ^  and  51.    See  L.  1824,  p.  249,  |  12. 

I  1703.  Id.)  in  ^vhat  ease*. 

Such  an  action  may  be  maintained,  in  either  of  the  followinir 
cases: 

1.  Where  both  parties  are  residents  of  the  State,  when  the 
action  is  commenced. 

2.  Where  the  parties  were  married  within  the  State,  and  the 
plaintiff  is   \  resident  thereof,  when  the  action  is  commenced. 

a.  Where  the  parties,  having  been  married  without  the  State, 
have  become  residents  of  the  State,  and  have  continued  to  be 
residents  thereof  at  least  one  year;  and  the  plaintiff  is  such  a 
resident,  when  the  action  is  commenced. 

Id.,   IS  60  and  61  in   part. 

9  1704.  Reqalaltes  of  eomplalnt. 

The  complaint  in  such  an  action  must  specify  particularly  the 
nature  and  circumstances  of  the  defendant's  misconduct,  and 
must  set  forth  the  time  and  place  of  each  act  complained  of, 
with  reasonable  certainty. 

Id.,   f  62,  and   Rule  80. 

I   1765.  Defendant  mar  mot  up  plafntllTs  nflaeondvet. 

The  defendant  may  set  up,  in  justification,  the  misconduct  of 
the  plaintiff;  and  if  that  defence  is  established  to  the  satisfaction 
of  the  court,  the  defendant  is  entitled  to  judgment. 

Id.,   $   68. 

I  1766.  Support,  maintenance,  etc.,  of  frlfe  and  children* 

WTiere  the  action  is  brought  by  the  wife,  the  court  may.  In 
the  final  judgment  of  separation,  give  such  directions  as  the 
nature  and  circumstances  of  the  case  require.  In  particnlar, 
it  may  compel  the  defendant  to  provide  suitably  for  the  educa- 
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tion  and  maintenance  of  the  children  of  the  marriage,  and  for 
the  support  of  the  plaintiff,  as  justice  requires,  having  regard 
to  the  circiunstancet  of  the  respective  parties.  And  Uie  court 
may,  in  such  ah  action,  render  a  judgment,  compelling  the 
defendant  to  make  the  provision  specified  in  this  section,  where, 
onder  the  circomBtances  of  the  case,  such  a  judgment  is  proper^ 
without  rendering  a  judgment  of  separation. 

8ee3B.8.14a.H64ft]ld06. 

i  1T67.  Jvdflrment  for  •eparatton  buit  be  roTolLed. 

Upon  the  joint  application  of  the  parties,  accompanied  with 
satisfactory  evidence  of  their  reconciliation,  a  judgment  for  a 
separation,  forever,  or  for  a  limited  period,  rendered  as  prescribed 
in  this  article,  may  be  revoked,  at  any  time,  by  the  court  which 
rendered  it,  subject  to  such  regulations  and  restrictions  as  the 
oonrt  thinks  fit  to  impose. 
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ARTICLE   FOURTH. 

ProiHsion8  applicable  to  hco  or  more  of  the  actidna  specified'   in 

this  tilte. 

Hec.  1708.  Married  woman  'deemed  a  reBldeut  Id  certain  caa«s. 
1700.  Alimony,   oxpoiiHes  of  action,  and  costs;  how  awarded. 

1770.  Wliat  Is  deemed  a   counterclaim. 

1771.  riiRtody   and    maintenance  of   clilldren   and   support   of    plaintiff. 

1772.  S':i:poit.    maintenance,   etc.,   of  wife-  and   cliildren.     ScqueatrmtioD. 

1773.  Id.;   when  enforced  1>3'  punishment  for  contempt. 

1774.  RcgnilationM  respecting  judgment. 


§   1708.  Married    ^roman    deemed    n    resident    in    e«rtalB 

If  a  married  woman  dwells  within  the  State,  where  she  com- 
monces  an  action  againKt  lior  bnsbaud,  ns  prescribed  in  either  of 
the  la.*?*  two  articles,  she  is  deemed  a  resident  thereof,  although 
her  liii.sband  resid€»s  elsewhere. 
2  R.   S.   147.   8  57   (2  Edm.   154).   am*d. 

§   1760.      Alimony,    expeniiea    of    action    and    costfi;    lao-w 
a^varded. 

Where  an  action  is  brought,  as  prescribed  in  either  of  the 
last  two  articles,  the  court  may,  in  its  discretion,  during  the  pen- 
dency thereof,  from  time  to  time,  make  and  modify  an  order  or 
orders,  requiring  the  husband  to  pay  any  sum  or  sums  of  money 
necessary  to  enable  the  wife  to  carry  on  or  defend  the  action,  or 
to  provide  suitably  for  the  education  and  maintenance  of  the 
children  of  the  marriage,  or  for  the  support  of  the  Wife,  having 
regard  to  the  circumstances  of  the  respective  parties.  The  final 
judgment  in  such  an  action  may  award  costs,  in  favor  of  or 
against  either  party,  and  an  execution  may  be  issued  for  the  col- 
lection tliereof.  as  in  an  ordinary  case;  or  the  court  may,  in  the 
judgment,  or  by  an  order  made  at  any  time,  direct  the  costs  to 
be  paid  out  of  any  property  sequestered,  or  otherwise  in  the 
power  of  the  court. 
Id..   If  58. 

8   1770.   [Am*d,  1881.]    'What  is  deemed  a  connterelaina. 

Where  an  action  is  brought  by  either  husband  or  wife,  as  pre- 
j:  Tibed  in  either  of  the  last  two  articles,  a  cau.se  of  action,  against 
the  plaintiff  and  in  favor  of  the  defendant,  arising  under  either  of 
snid  articles,  may  be  interposed,  in  connection  witn  a  denial  of  the 
material  allegations  of  the  complaint,  as  a  counterclaim. 

I  1771.  [Am*d,  180S,  IfNVi,  1908.]  Cnatody  and  mainte- 
nance  of   children,   and   support    of   plaintiff. 

Where  an  action  is  brought  by  either  husband  or  wife,  as  pre- 
scribed in  either  of  the  hi^st  two  articles,  the  court  must,  except 
as  otherwise  expressly  prescribed  in  those  articles,  give,  either 
in  the  final  judgment,  or  by  one  or  more  orders,  made  from 
time  to  time,  iK'fore  final  judgment,  such  directions  as  justice 
requires,  between  the  parties,  for  the  custody,  care,  education, 
and  maintenance  of  any  of  the  <'hildren  of  the  marriage,  and 
whfro  the  action  is  brought  by  the  wife,  for  the  support  of  the 
I»laintifT.  The  court  may.  by  order,  upon  the  application  of 
either  party  to  the  action,  after  due  notice  to  the  other,  to  be 
given  in  su<li  manner  as  the  court  shall  nrescribe.  nt  any  time 
after  final  judgment,  annul,  varv  or  modify  such  directions,  nr 
In  case  no  such  direction  or  d'rections  shall  have  been  made. 
amend  it  by  inserting  such  direction  or  directions  as  justice  re- 
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qujres  for  the  custody,  care,  education  and  maintenance  of  any 
8ueb  child  or  children  in  such  final  judsrment  or  order  or  orders. 
But  no  sach  application  shall  be  made  by  a  defendant  unless 
leaye  to  make  the  same  shall  have  been  previously  granted  by 
the  court  by  order  made  upon  or  without  notice  as  the  court  in 
its  discretion  may  deem  proper  after  presentation  to  the  court 
of  satisfactory  proof  that  justice  requires  that  such  on  applica- 
tion should  be  entertained.  Where  an  action  is  brought  by  a 
wife,  as  prescribed  in  article  second  of  this  chapter,  and  a  final 
judgment  of  dirorce  has  been  rendered  in  her  favor,  the  court. 
upon  the  application  of  tlie  defendant  on  notice,  and  on  proof  of 
t£e  marriapre  of  the  plaintiff  after  such  final  judgment,  must  by 
order  modify  such  final  judgment  and  any  orders  made  with 
respect  thereto,  by  annulling  the  provisions  of  such  final  .ir^'"- 
ment  or  orders,  or  of  both,  directing  payments  of  money  for  the 
support  of  the  plaintiff. 
L.  1806^  ch.   881;  L.   1804,   ch.  339;  L.   1908,  ch.   297.      In  effect  Sept.   1, 

I  17TB.  [Ana'dy  1904.1    Support,  maintenance,  etc.,  of  trife 
•nd  children.     Scqneatratlon. 

Where  a  judgment  rendered,  or  an  order  made,  as  prescribed 
in  this  article,  or  in  either  of  the  last  two  articles,  or  a  judgment 
for  dirorce  or  separation  rendered  in  another  state,  upon  the 
gronnd  of  adultery  upon  which  an  action  has  been  brought  in 
this  state,  and  judgment  rendered  therein,  requires  a  husband 
to  p^-ovide  for  the  education  or  maintenance  of  any  of  the  chil- 
dren of  a  marriage,  or  for  the  support  of  his  wife,  the  court  may, 
in  its  discretion,  als')  direct  him  to  give  reasonable  security,  in 
sach  a  manner,  and  within  such  a  time,  as  it  thinks  proper,  for 
the  payment,  from  time  to  time,  of  the  sums  of  money  required 
for  that  purpose.  If  he  fails  to  give  the  security,  or  to  make 
any  payment  required  by  the  terms  of  such  a  judgment  or  order, 
whether  he  has  or  has  not  given  security  therefor;  or  to  pay  any 
sum  of  money  which  he  is  required  to  pay  by  an  order,  made  as 
prescribcKl  in  section  seventeen  hundred  and  sixty-rllne  of  this 
tct;  the  court  may  cause  his  personal  property,  and  the  rents  and 
profits  of  his  real  properly,  to  be  sequestered,  and  may  appoint 
a  receiver  thereof.  The  rents  and  profits,  and  other  property,  so 
sequestered,  may  be,  from  tinte  to  time,  applied,  under  the  direc- 
tion of  the  court,  to  the  payment  of  any  of  the  sums  of  money 
specified  in  this  section,  as  justice  requires. 
U.,  I  eo,  am'd;  L.  1904,  ch.  318.    In  effect  Sept.  1,  1904. 

S  1T78.  [Am'd,  1900.]  Id.$  ^vhen  enforced  by  pnnUli- 
■tent  for  contempt. 

Where  the  husband  makes  default  in  paying  any  sum  of  money 
specified  in  the  last  section,  as  reiiuired  by  the  judgment  or 
order  directing  the  payment  thereof;  and  it  ap))ears  presumptively. 
to  the  satisfaction  of  the  court,  that  payuu^nt  cannot  be  enforced 
by  means  of  the  proceedings  prescribed  in  the  last  section,  or  by 
reaortiug^  to  the  security,  if  any.  given  us  therein  prescribed,  the 
court  may,  in  its  discretion,  make  an  order  requiring  the  husi)and 
to  show  cause  before  it,  at  a  time  and  place  therein  specified, 
why  he  should  not  be  punished  for  his  failure  to  make  the  pay- 
ment; and  thereupon  proceedings  must  be  taken  to  punish  him, 
as  prescribed  in  article  nineteen  of  the  judiciary  law  for  the 
punishment  of  a  contempt  of  (ourt.  other  than  a  criminal  con- 
tempt.    Such  an  order  to  show  e-ause  may  also  be  made,  without 
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any  previous  sequestration,  or  direction  to  give  security,    'where 

the  court  is  satisfied  that  they  would  be  ineflfectual. 

Am'd  by  L.    1909,    cU.   65,    |   3.    See  note  58  of  notes  of  Board  of    Stat* 
litorj  Coni$oUdatlon  at  eud  of  code. 


§   1774.    [Am'd,    1902,    1908,   1905.]   Resulatiom*    reape^^ti 
Judg'nient. 

In  an  action  brought  as  prescribed  in  this  title,  a  final  judg- 
ment shall   not   be  rendered   in  favor  of  the  plaintiff  upon    the 
defendant*s   default  in  appearing  or  pleading,  unless  either    the 
summons  and  a  copy  of  the   complaint  were  personally  served 
upon  the  defendant;  or  the  copy  of  the  summons  delivered  to  th#; 
defendant,  upon  personal  service  of  the  summons,  or  delivered  to 
him  without  the  state,  or   published,   pursuant  to  an  order    for 
that  purpose,  obtained  as  prescribed  in  chapter  fifth  of  this  Sbct, 
contains  the  following  words,  or  words  to  the  same  effect,  leg^ihix 
written  or  printed   upon  the  face  thereof,   to  wit:      "Action   to 
annul   a  marriage;*'    "Action   for   a   divorce;"  or   "Action  for   a 
separation;"   according  to  the  article  of  this  title,   under  which 
the  action  is  brought.     Where  the  summons  is  personally  served, 
but  a  copy  of  the  complaint  is  not  served  therewith;  or  where  a 
copy  of  the  summons  and  copy  of  the  complaint  are  delivered   to 
the  defendant  without  the  state,  the  certihcate  or  affidavit  prov- 
ing service,  must  affirmatively  state,  in  the  body  thereof,  that  such 
an  inscription,  setting  forth  a  copy  thereof,   was  so  written   or 
printed  upon  the  face  of  the  copy  of  the  summons  delivered  to  the 
defendant.     No  final  judgment  annulling  a  marriage,  or  divorcinjS 
the  parties  and  dissolving  a  marriage,  shall   be  entered,   in  an 
action  brought  under  either  article  first  or  article  second  of  this 
title,  until  after  the  expiration  of  three  months  after  the  filing 
of  the  decision  of  the  court  or  report  of  the  referee.     Sach  de- 
cision or  report  must  be  filed  and  mterlocutory  judgment  thereon 
must  be  entered  within  fifteen  days  after  the  party  becomes  en- 
titled to  file  or  enter  the  same,  and  can  not  be  filed  or  entered 
after  the  expiration  of  said  pertod  of  fifteen  days  unless  by  order 
of  the  court  upon  application  aud  sufficient  cause  being  shown  for 
the  delay.     Within  tnirty  days  after  the  expiration  of  said  period 
of  three  months  final  judgment  shall  be  entered  as  of  course  upon 
said  decision  or  report,  unless  for  sufficient  cause  the  court  in  the 
meantime    shall    have    otherwise    grdered.     Upon    filing    the    de- 
cision of  the  court  or  report  of  the  referee,  a  judgment  annulling 
a  marriage  or  divorcing  the  parties  and  dissolving  a  marriage. 
shall  be  interlocutory  only  and  shall  provide  for  the  entry  of  final 
judgment  granting  such  relief  three  months  after  entry  of  inter- 
locutory judgment   unless  otherwise  ordered   by  the  court.     The 
final  judgment  must  be  entpred  within  thirty  days  after  the  ex- 
piration of  said  period  of  three  months  and  can   not  be  entered 
after   the   expiration   of   such    period    of  thirty    days  except   by 
order  of  the  court  on  application  and  sufficient  cause  being  shown 
for  the  delay.     The  interlocutory  judgment  may,   in  the   discre- 
tion of  the  court,  provide  for  the  pavment  of  alimony  until  the 
entry  of  final   judgment;   it   may  include   a  judgment  for  costs, 
when'  costs  are  award^Kl,  in  which  case  said  judgment  for  costs 
shall  be  docketed  by  the  clerk,  and  thereupon  shall  have  the  same 
force  and  efi'ei't  ns  if  docketed  upon  the  entry  of  final  judgment 
therein,  exeent   that  it   shr.U  not  be  enforceable  by  execution  or 
punishment  until  the  entry  of  final  judgment  in  said  action. 

Sio  ante.  $   IT.'*?:  L.   1002,  oh.  304;  U   1003.  oh.  488;  L.    1906,  ch.  5«T.    lo 
effect  R<fpt.  1,  liHXf. 
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TITLE  n. 
Actions  relating  to  a  corporation. 

1.  Actloa  by  a  corpontton,  and  action  airibiat  a  conwratloii.  U 
peoorer  ilaaagoa  or  proyeitj. 

2.  Judicial  aupervlalou  of  a  corijutation,  and  of  the  offlcera  and 
members  thereof. 

8.  Actions  to  procure  the  dlsaolutlon  of  a  corporation,  and  actions 
to  enforce  the  Indlvldnal  liability  of  the  offlcera  or  memberi 
of  a  corporation,  wltb  or  wlthoat  a  dlaaolatloD  thereof. 

Action  b7  the   people  to   annul  a   corporation. 

ProTlalona  applicable  to  two  or  more  of  the  actions  ■peclted  lo 
this  tme. 

ARTICLB   FiaST. 


^ 


t 


AtHan  dy  a  corporation^  and  action  agaivst  a  corporationp  to 

recover  iktmages  or  property. 

Sec  ITiS.  Oomplalnt  in  actions  hf  or  against  corporatlona. 

1776.  When  proof  of  corporate  existence  unnecessary. 

1777.  Misnomer,  when  waived. 

177S.  Action  against   a  corporation,   upon   a  note,   etc. 
177S.  WhMi  foreign  corporatloDs  may   sue. 
1780.  When  foreign  corporations  may  be  sned. 

I  1T75.  Complaint  In  actions  br  or  asralnnt  corporations. 

In  an  action  brought  bjr  or  against  a  corporation,  the  complaint 
mittt  aver  that  the  plaintiff,  or  the  defendant  as  the  case  may  be, 
is  a  corporation;  nutt  state  whether  it  is  a  domestic  or  foreign 
corporation;  and,  if  the  latter,  the  State,  country,  or  government, 
by  or  under  whose  laws  it  was  created.  But  the  plaintiff  need  not 
tet  forth,  or  specially  refer  to  any  act  or  proceeding,  by  or  under 
which  the  corporation  was  created. 

Bee  2   B.    8.   459*    |   18   (2   Edm.   479). 

I  1776.  'Wben  proof  of  corporate  existence  nnneeessary. 

In  an  action,  brought  by  or  against  a  corporation,  the  plaintiff 
need  not  prove,  upon  the  trial,  the  existence  of  the  corporation, 
nnless  the  answer  is  verified,  and  contains  an  affirmative  allega- 
tion that  the  plaintiff,  or  the  defendant,  as  the  case  may  be,  Ib 
not  a  corporation. 

Id.,  f  3,  am'd;  L.  1864,  ch.  422  (6  Edm.  290).  and  L.  1876,  ch.  006. 

§  17T7.  Misnomer^  ^vben  ^val^ed. 

Id  an  action  or  special  proceeding,  brought  by  or  against  a  cor- 
poration, the  defendant  is  deemed  to  have  waived  any  mistake 
in  the  statement  of  the  corporate  name^  unless  the  misnomor  is 
pleaded  in  the  answer,  or  other  pleading  in  the  defendant's  behalf. 

Id..  1 14.  am'd. 

I  1778.  Action  avainst  a  corporation  npon  a  note,  etc. 

In  an  action  against  a  foreign  or  domestic  corporation,  to  re- 
cover damages  for  the  non-payment  of  a  promissory  note,  or  other 
evidence  of  debt,  for  the  absolute  payment  of  money,  upon  de- 
mand, or  at  a  particular  time,  an  order,  extending  the  time  to 
answer  or  demur,  shall  not  be  granted,  except  by  the  court,  upon 
notice  to  the  plaintiff's  attorney.  In  such  an  action,  unless  the 
defendant  serves,  with  a  copy  of  his  answer  or  demurrer,  a  copy 
of  an  order  of  a  judge,  directing  that  the  issues  presented  by  the 
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picadiogs  be  tried,  tbe  plaintiff  may  take  judgment,  as  in  case  of 
defaull  in  pleading,  at  the  erpiration  of  twenty  days  after  aer- 
vice  of  a  copy  of  the  complaint,  either  personally  with  the  sum- 
mons, or  upon  the  defendant's  attorney,  pursuant  to  his  demand 
therefor;  or,  if  the  serrice  of  the  summons  was  otherwise  tlum 
personal,  at  the  expiration  of  twenty  days  after  the  service  is 
complete. 

2  E.  S.  459,  U  8,  0  and  10. 

I  1770.  l!%']&eii  forelflrn  corporation  max  sitSe 

An  action  may  be  maintained  by  a  foreign  corporation,  in  like 
manner,  and  subject  to  the  same  regulations,  as  w|iere  the  action 
is  brought  by  a  domestic  corporation,  except  as  otherwise  spec- 
ially prescribed  by  law.  But  a  foreign  corporation  cannot  main- 
tain an  action,  founded  upon  an  act,  or  upon  a  liability  or  obli- 
gation, express  or  implied,  arising  out  of,  or  made  and  entered 
into  in  consideration  of,  an  act,  which  the  laws  of  the  State 
forbid  a  corporation  or  association  of  individuals  to  do,  withont 
express  authority  of  law.  This  section  does  not  affect  the  Talidity 
of  a  meeting  of  the  stockholders  or  directors  of  a  foreign  cor- 
poration, held  within  the  State,  where  such  a  meeting  is  aathor- 
ized  by  the  laws  of  the  State,  country,  or  government  by  or  under 
which  the  corporation  is  created;  or  of  an  act,  done  at  such  a 
meeting,  which  is  not  in  conflict  with  the  same  laws,  or  the  laws 
of  the  State. 

Id.,  89  1  and  2;   L.   1873,  ch.  634  (0  Bdm.  070). 


i  1780.  IVhen  for  el  am  corporation  may  be  sued. 

An  action  against  a  foreign  corporation  may  be  maintained  by 
a  resident  of  the  State,  or  ly  a  domestic  corporation,  for  any 
cause  of  action.  An  action  against  a  foreign  corporation  may  be 
maintained  by  another  foreign  corporation,  or  by  a  non-resident, 
in  one  of  the  following  cases  only: 

1.  Where  the  action  is  brought  to  recover  damages  for  the 
breach  of  a  contract  made  within  the  State,  or  relating  to  prop- 
erty situated  within  the  State,  at  the  time  of  the  making  thereof. 

2.  Where  it  is  brought  to  recover  real  property  situated  within 
the  State,  r?  z  chattel,  which  is  replevied  within  the  State. 

3.  Where  the  cause  -  of  action  arose  within  the  State,  except 
where  the  object  rC  the  action  is  to  affect  the  title  to  real  prop- 
erty situated  without  the  State. 

Co.  Proc.,  i  427;  2  B.  S.,  f  16,  am'd;  L.  1840,  ch.  107  (2  Bdm.  479). 
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▲RTICIiB   SECOND. 

Judicial  auperviaion  of  a  corporation,  and  of  the  officer 8^  and 

member 8  thereof, 

ftec  1T81.  Action  agalnBt  directors,  etc.,  of  t  corporation,  for  mlscpndact. 

1782.  B7  wbom  action  to  be  brought. 

1783.  This  article,  how  conatrned. 

II    1781-1788.     [Repealed  by   L.   1909,  ch.  28.    See   Consoli- 
dated Laws,  tit.  General  Corporation  Law,  $|  90-92.] 
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ARTICIiB  THIRD. 

Actions  toproenre  the  disaolution  of  a  corporation,  and  acttonrW 
to  et^orce  the  individtuil  liability  of  the  ojficers  or  tnembn^  qf4gt 
corporation,  toith  or  without  a  disioltUioi^  thereof. 

See.  1784.  AcUon  hj  Judgment  creditor  for  ■equeBtraticA,  elc 
ItiS.  Actloa  to  dlMo  ▼•       «   iporatloB. 
178A.  Id.;  b^  whom  to  be  brougbt. 

1787.  Temporary     njunetloo. 

1788.  BecelTer  may  be  appointed.      Permanent  tad  temporary  tecclTer. 

Powers,    etc.,   of   temporary    TccelTer. 
1760.  Additional  power*  and  datiee  may  be  conteoed  upon  tempoeaxx 

receiTer. 
1790.  Making  atockbolderii,  etc.,  parties. 

1701.  Wben  separate  action  may  be  brooght  against  them. 

1702.  Proceedings  in  either  actio  • 

1703.  J  dgment;    property  of  corporation  to  b«  distrlbnted. 

1704.  Id.  i  stock  sobscrlptions  to  be  recoTered. 

1706.  Id.;  as  to  llablllUeB  of  dlr.ctors  and  steckteUen. 
1706.  Effect  of  this  article  limited. 

IS  1784-179(1.  [Repealed  by  L.  1909.  ch.  28.  Se<»  Oonsoli- 
dated  Laws,  tit.  (ieiieral  Corporation  Law,  §§  lOO-lOG,  10^ 
115.] 
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ARTIGLB   FOURTH. 

Action  by  th^  people  to  annvX  a  corporation. 

8ec.  179T.  Action  by  attorney-general,  when  legislature  directs. 

1798.  Id.,   by   IcaTe  of   court. 

1799.  Lea  re;   when   and   bow   granted. 

1800.  Action  triable  by  a  jury. 

1801.  Juderaent. 

1802.  lujuuctioii  may  inue. 

lbU3.  0>py  of  judgment-roll  to  be  filed  and  published. 

IS  17f)7-i8«.l.    [Repealed   by    L.    1909,   ch.   28.      See   Cousoli- 
dated  Laws,  tit.  General  Corporation  Law,  %%  130-130.] 
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article:  fifth. 

ProvisionB  applicable  to  two  or  more  of  the  actions  specified  in 

this  title. 

S«'C.  1804.  Certain   corporations  execpttnl  from  certain   articles  of  tbla  title, 
lKi>5.   (>fflc«»rH  and  agents  may  Iw  compelled  to  testify. 
1S(K;.  Injunctions  staying  actions  by  creditors. 
1S07.  CnKlItors  may  be  brouisbl  in. 
1.S08.  When   attornoy-genoral  must  briufc  action. 

1S09.  He<iui8iteM  of  injunction  against  corporations  in  certain  cases. 
ISIO    Id.;    of  order   appointing   receiver   in  certain  cast»s. 

1511.  Id.;   of  judicial  Huspension  or  removal  of  an  officer. 

1512.  Application    of   certain    provisions    to   Joint-stock    associations. 
181.3.  In   action   against  Btockbolders,   misnomer,   etc.,  not  available. 

§§  1804.180S.  [Repealed  by  L.  1909,  ch.  28.  See  Consoli- 
dated Laws,  tit.  General  Corporation  Law,  §§  300-304.] 

§  J800.  [Am*(1,  1009.]  ReqnlHlteii  of  Injanotion  against 
Joint-iitock  aHHoclatlons  in  certain  case*. 

An  injunction  order,  suspending  the  f^eneral  and  ordinary  busi- 
ness of  a  joiut-Ktock  association,  consisting  of  seven  or  more 
persons,  or  suspending  from  ofHce,  or  restraining  from  the  per- 
formance of  his  duties,  a  trustee,  director,  or  other  officer  thereof, 
can  be  granted  only  by  the  court,  upon  notice  of  the  application 
therefor,  to  the  proper  officer  of  the  association,  or  to  the  trus- 
tee, director,  or  other  officer  enjoined.  If  such  an  injunction 
order  is  made,  otherwise  than  as  prescribed  in  this  section,  it  is 
void. 

L.  1870,  ch.  151,  8  1  (7  Edm.  661),  am'd.  See  H  1787,  1919.  Am'd  hj 
L.  10(H».  cb.  0."».  Also  partly  rc|iealcd  l).v  L.  1000,  ch.  2S.  Sw  ('onRolIdated 
liawH,   tit.    General  Corporation  Law,   fi  305.     See  note  59  of  notea  of  Board 

of  Statutory  Consolidntion  at  end  of  cwle. 

H  iHio-isii.  (Repealed  by  L.  1009,  ch.  28.  See  Consolidated 
Laws,  tit.  General  Corporation  Law,  §§  300-307.] 

§  1S12.  [Ani*d,  1f>Oft.]  Ai»i>licatlun  of  certain  provUlons 
to  Joliit-Mtock  awMOclatlonH. 

Section  eighteen  hundred  and  nine  of  the  code  of  civil  pro- 
cedure ami  sections  three  hundred  and  six  and  three  hundred  and 
seven  of  the  genei'al  corporation  law  apply  to  an  action  or  a 
siM'eial  ju'oceeding,  agninsi  a  joint-stock  association  created  by  or 
under  the  laws  of  the  State,  or  a  trustee,  director,  or  other  othcer 
thereof:  or  against  a  joint-stock  association  created  by  or  under 
the  laws  of  another  state,  government,  or  country,  or  a  trustee, 
direcior,  or  other  officer  there«»f,  where  the  association  does  busi- 
nc.v;s  within  the  State,  or  has.  within  the  State,  a  business 
agency  or  a  fiscal  agency,  or  an  agency  for  the  transfer  of  its 
stock. 

T'l..  S  5,  aniM:  L.  1875,  oli.  428.  See  I  2463.  AmM  by  L.  1909,  ch.  05. 
Also  partly  n-pciiicMl  by  L.  I'.M)!),  <li.  2S.  See  Consoiidattnl  LaW8,  tit.  General 
f'«iriM»rati«m  Ijjw,  {  3o8.  .Set-  nolo  Go  of  notes  of  Board  of  Statutory  Con- 
aolldatiou  at  end  of  code. 
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S  181».    [Am*d»    1000.}    .  Itt    ncstlov    avalnut    stOGkholders, 
aattlsBoatery    etc.,   not   available. 

Where  an  action,  atrtliorized  by  a  law  of  the  State,  is  brought 
a^ain^t  one  or  more  persons,  as  stockholders  of  a  joint-stock  usso- 
csatioii,  an  objection  to  an^  of  the  proceedings  cannot  be  taken, 
l>y  a  person  properly  made  a  defendant  in  the  action,   on   the 
SToand  that  the  plaintiff  has  joined  with  him,  as  a  defendant  in 
tbe  action,  a  person,  whose  name  appears  on  the  stock-books  uf 
tlie  association,  as  a  stockholder  thereof,  bj'  the  name  so  app<*ar- 
iog;  but  who  is  misnamed,,  or  dead,  or  is  not  liable  for  any  cuuko. 
In  such  a  case,  the  court  may,  at  any  time  before  final  judg- 
ment, upon   motion  of  either  party,   amend  the  pleadings   and 
other  papers,  without  prejudice  to  the  previous  proceedings,  by 
SQbstitutiniDr  the  true  name  of  the  person  intended,  or  by  striking 
oat  the  name  of  the  person  who  is  dead,  or  not  liable,  and,  in  a 
proper  case,  inserting  the  name  of  his  representative  or  successor. 

L.  1M9,  rh.  157.  f  2  (T  Bdm.  426).  Am'd  bj  U  1009,  cb.  03.  AIno 
partly  repeal^  bj  L.  19ii0  eb.  28.  See  ConsolkUited  Laws,  tit  Oooeral  Cor- 
PDraUon  I^w.  f  309.  See  note  61  of  notes  oC  Botnl  of  Statutory  Con- 
•oUdatioa  at  end  of  code. 
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TITLB  III. 
Actions  relating  to  the  estate  of  a  decedent. 

Article  1.  Action  by  or  against  an  execator  or  adminlBtrator. 

2.  Action  by  a  creditor  againat  bia  debtor's  next  of  kin,  U 

or    devisee. 
8.  Action  to  eatabliah  or  impeacb  a  will. 
4.  Qeneral  and   mlacellaneeus  proriaions. 

ARTICI<fi:  FIRST. 

Action  by  or  against  an  executor  or  adminMirator^ 

See.  1814.  Action,  etc.,  by  and  against  execotor,  etc.,  t»  b*  broaght  In 
sentatlye    capacity. 

1815.  Wben  personal  and  representative  cause  of  action  may  be 

1816.  Id.;    separate   doclcets   and   execntions. 

1817.  Regulations,  when  some  of  the  executors,  etc.,  are  not 

1818.  Executors  who  have  not  qualified,  not  necessary  parties. 

1819.  Action  by  legatees,  etc.,  against  executor,  etc. 

1820.  Id.;   by  infant;   guardian's  bond. 

1821.  When  action  barred  by  Judgment  against  heir,  etc. 

1822.  Limitation  of  action  by  creditor  on  claim  rejected,   etc. 
1828.  Decedent's  real   property   not  bound   by  judgment   against  CK< 

tor,    etc. 

1824.  Want  of  assets  not  to  be  pleaded  by  executor,  etc. 

1825.  Leave  to  iseue   execution   against   executor,   etc. 

1826.  Id.;  how  procured;   order;  and  contents  thereof. 

1827.  Security  may  be  required   from  a  legatee. 

1828.  Actions,  etc.,  when  not  to  abate. 

1829.  Execution    on    former    judgment. 

1830.  Action  against  executor,  etc.,  wlio  has  bean  mperMdei. 

1831.  False  pleading  by  executor,  etc. 

1832.  When  Inventory  may  be  contradicted. 
1838.  Liability  for  uncollected  demands. 
1834.  The    last   two   sections   qualified. 
1836.  Costs;    how    awarded. 
1836.  Id.;    when   awarded. 
ISSGa.  Foreign  executui  or  administrator  may  sue  or  be  sued. 

i  1814.  Action,  etc.,  br  and  asminst  cxeontor,  cte.*  to  »e 
bronffbt  In  representative  capacity. 

An  action  or  special  proceeding,  hereafter  commenced  by  an 
executor  or  administrator,  upon  a  cause  of  action,  LoloDjiiiig  to 
him- in  his  representatiTe  capacity,  or  as  'action  or  special  pro- 
ceeding, hereafter  commenced  against  him,  except  where  tt  is 
brought  to  charge  him  personally,  muat  be  brought* by  or  against 
him  in  his  representative  capacity.  A  Judgment,  in  an  action 
hereafter  commenced,  recovered  against  an  executor  or  adminis- 
trator, without  describing  him  in  his  representative  capacity,  can- 
not be  enforced  against  the  property  of  the  decedent,  except  by 
the  special  direction  of  the  court,  contained  therein. 

I  1816.  'Wben  personnl  and  representative'  eanses  of 
action   ntay   be  Joined. 

An  action  may  be  brought  against  an  execator  or  administrator, 
personally,  and  also  in  his  representative  capacity.  In  either  of 
the  following  cases: 

1.  Where  the  complaint  sets  forth  a  canse  of  action  against 
him  in  both  capacitioB,  or  states  facts,  which  render  it  uncertain, 
in  which  capacity  the  cause  of  action  exists  against  him. 

2.  Where  the  complaint  sets  forth  two  or  more  csnses  of  ac- 
tion against  the  defendant,  in  different  capacities,  all  of  which 
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grow  oat  of  the  same  transaction,  or  transactions  connected  witli 
the  same  subject  of  action;  do  not  require  different  places  or 
modes  of  trial;  and  are  not  inconsistent  with  each  other. 

In  a  case  specified  in  this  section,  a  judgment  for  the  plaintiff 
I6r  a  sam  of  money  must  distinctly  show,  whether  It  is  awarded 
igatnst  the  defendant  personally,  or  in  his  representative  ca- 
pacity. 

Sm  i  4M,  lobd.  9,  ante. 

I  18ie.  14.}  se^Arate  doelcets  and  ezeeutlotfs. 

In  a  case  specified  in  the  last  section,  or  where  costs,  to  be 
esllected  out  of  the  individual  property  of  an  executor  or  Hdrnin- 
istmtor,  are  awarded  in  an  action  by  or  against  him  in  his  repie- 
sentatiTe  capacity,  so  much  of  the  judgment,  as  awards  a  sum  of 
money  against  him  personally,  may  be  separately  docketed,  and  a 
separate  execution  may  be  issued  thereupon,  as  if  the  judgment 
contained  no  award  against  him  in  his  representative  capacity. 

8m  II   18W  aiMl  ttS^   post. 

i  181T.  ResrvUitlons,   ^irlieii   some   of  tlie   exeewtorst  ettsn 


In  an  action  or  8]>ecial  proceeding  against  two  or  more  executors 
or  administrators,  representing  the  same  decedent,  all  are  con- 
sidered as  one  person;  ond  those  who  are  first  served  with  process, 
or  first  appear,  must  answer  the  plaintiff.  Separate  answers,  by 
different  executors  or  administrators  cannot  be  required  or  al- 
lowed, except  by  direction  of  the  court.  Judgment  in  favor  of 
the  plaintiff  may  be  entered,  and,  in  a  proper  case,  execution  may 
be  lasned,  against  all  the  defendants,  as  if  all  had  appeared.  But 
this  section  does  not  afliect  the  plaintiff's  right  to  bring  into  court 
U1  the  executors  or  administrators,  who  are  piirties.  ^ 

2  tU  B.  MS,  m  5  maai  i^  Mm.  407),  am'd. 

I  tS%S,  Kxeemtom  wlio  hMyre  mot  «malifled,  not  necessary 


One  of  two  or  more  executors,  to  whom  letters  testamentary 
hsve  not  been  Issued,  is  not  a  necessary  party  to  an  action  or 
special  proceeding,  in  favor  of  or  against  the  executors,  in  their 
representative  capacity. 

L.  1888,  ch.  140.  f  1  (4  Bdm.  606). 

I  1819.  AetloB  by  legatee,  etc.,  agraJnat  executor,  etc. 

If,  after  the  expiration  of  one  year  from  the  granting  of  let- 
ters testamentary  or  letters  of  administration,  an  executor  or  ad* 
minitftrator  refuses,  upon  demand,  to  pay  a  legacy,  or  distribu- 
tive share,  the  person  entitled  thereto  may  maintain  such  an  ac- 
tion against  him.  as  the  case  requires.  But  for  the  purpose  of 
computing  the  time,  within  which  such  an  action  must  be  com- 
menced, the  cause  of  action  Is  deemed  to  accrue,  when  the 
executor's  or  administrator's  account  is  judicially  settled,  and 
not  before. 


1  B.  8.  114,  I  9  (2  Bdm.  118).    Sec  |  182T,  poft. 


I  1890.  Id. I  br  infant!  STvardlan's  bond. 

The  guardian  ad  litem  of  an  Infant,  in  whose  favor  an  ae» 
don  Is  brought,  as  prescribed  in  the  last  section,  must,  nnless  he 
Is  also  the  general  guardian,  erecute  and  file  with  the  derk, 
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before  the  commenoemcnt  o£  the  action,  a  bond  to  the  fnfnnt. 
with  at  least  two  aufficieat  sureties,  in  a  penalty  fixed  by  a  jaUg« 
of  the  court,  conditioned  that  the  guardian  will  duly  acconnt  to 
the  infant,  when  he  attains  full  age.  or,  in  case  of  his  death, 
to  hia  personal  representatives,  for  all  money  or  property,  whicii 
the  guardian  may  receive,  by  reajson  of  the  legacy  or  distrifoutiTe 
share. 
2  B.  S.  114,  S  12,  am'd.    See  f  476.  ante. 

I  1821.  'Wken  action  barred   by   Jndflrment  affalnst  Kel^« 
etc 

A  final  judgment  against  an  heir  or  devisee  bars  an  action 
against  the  executor  or  administrator  of  the  decedent,  for  Use 
same  cause,  and  every  other  remedy  to  enforce  payment  thereof 
out  of  the  decedent's  property,  unless  an  execution  against  prop- 
erty, issued  upon  the  judgment,  has  been  returned  wholly  or 
partly  unsatisfied,  or  sufficient  real  property  to  satisfy  the  jndg^ 
meat  has  not  descended,  or  been  devised,  to  the  judgment  debtor. 
But,  If  the  judgment  was  recovered  for  a  debt  or  legacy,  exproariy 
charged  upon  the  eatate  descended  or  devised,  the  bar  is  ar 
solute. 

Id.,  H  7  and  8,  am'd  and  consolidated. 

1  18Sa.   [Am'dt    X8«S0    Limitation    of    action   by    ereditov 
on  olnlaa  rejeoted,  ete. 

Where  an  executor  or  administrator  disputes  or  rejects  a  claim 
against  the  estate  of  a  decedent,  exhibited  to  him»  either  before  or 
after  the  commencement  of  the  publication  of  a  notice  reqtUring 
the  presentation  of  claims,  as  prescribed  by  law,  unless  a  written 
consent  shall  be  filed  by  the  respective  parties  with  the  surrcH 
gate  that  said  claim  may  he  heard  and  determined  by  hfm  nnon 
the  judicial  settlement  of  the  accounts  of  said  ezeentor  or  admin* 
istrntor  as  provided  by  section  twenty-soven  hnnchped  and  forty- 
three,  the  claimant  must  commence  an  action  for  the  recovery 
thereof  ap:ninst  the  executor  or  admfnisttflftor;  vi-ttbin  six  nranths 
after  the  dispute  or  rejection,  or,  if  no  part  of  the  debt  is  then 
due.  within  six  months  after  a  part  thereof  becomes  due;  In  de- 
fault whereof  he,  and  al!  the  persons  ckiiming  under  him,  are  for* 
ever  barred  from  maintaining  such  an  action  thereupon,  and  from 
every  other  remedy  to  enforce  payment  thereof  out  of  the  deced- 
ent's property. 

2  R.  S.  80,  i  3(8  (2  Edm.  01);  L.  1896.  ch.  695.  See  U  1836.  2743. 

1  1823.  Decedent's  real  property  not  bonnd  by  |«dsi« 
ment  osralnst  oxeciitory  etc. 

Heal  property,  which  belonged  to  a  decedent,  is  not  bound,  or 
in  any  way  affected,  by  a  judgment  against  his  executor  or 
Hdmfnistrntor,  and  is  not  liable  to  be  sold  by  virtue  of  an  exe- 
cution issued  upon  such  a  judgment,  unless  the  judgment  is  ex- 
pressly made,  by  its  terms,  a  lien  upon  specific  real  property 
therein  described,  or  expressly  directs  the  sale  thereof. 

2  R.  S.  440.  S  12  (2  Edm.  468).    See  S  ^815.  ante. 

f  1824.  Want  of  assets  not  to  be  pleaded  lly  oxooator, 
etc. 

In  an  action  against  an  executor  or  administrator,  in  his 
representative  capacity,  wherein  the  complaint  demands  judfnnent 
for  a  sum  of  money,  the  existence,  sufficiency,  or  want  of  assets^ 


C  15,  t.  8,  a.  1  DECEDENT'a  ESTATE.  §§  1825-28 

i        shall  not  bo  pleaded  by  either  party;  and  the  plaintiflrfl  right  of 
i  recovery  is  not  affected  thereby,  except  with  reispect  to  the  cost* 

to  be  awarded,  as  prescribed  by  law.    A  judgment  in  such  an  ac- 
tion is  not  evidence  of  assets  in  the  defendant's  hands. 


Batwtltnted  for  2  B.  8.  88  aod  89.  §S  31.  39  and  40  (2  Edm.  90  and  92). 
and  2  B.  8.  448»  460  and  4»1,  »  6,  lU-22  ^2  ^m.  467,  4S0). 

1  18SS.  Ijeave  t«  iaisve  exeontlon  aaraliiMt  executor,  etc. 

An  execution  shall  not  be  issued,  upon  a  judgment  for  a  sum 
of  money,  against  an  executor  or  administrator,  in  his  rcprt*- 
sentatlve  capacity,  until  an  order  permitting  it  to  be  issued  has 
been  made  by  the  surrogate  from  whose  court  the  letters  were  is- 
■aed.  Such  an  order  must  specify  the  sum  to  be  collected,  anil 
tJie  execution  must  be  indorsed  with  a  direction  to  collect  that 

sum. 

2  B.  8.  88.  f  32  (2  Edm.  90).  am'd.      See  H  1380,  2552. 

I  1820.  M.|  liofv  procured  I  order)  and  contents  thereof. 

At  least  six  days*  notice  of  the  application  for  an  order  speci- 
fied in  the  last  section,  must  be  personally  served  upon  the 
executor  or  administrator,  unless  it  appears  that  service  cnnuot 
be  so  made  with  due  diligence;  in  which  case  notice  must  be  given 
to  such  persons,  and  in  such  manner  as  the  surrogate  directs,  by 
an  order  to  show  cause  why  the  application  should  not  be  granted. 
Where  it  appears  that  the  assets,  after  payment  of  all  sums 
chargeable  against  them  for  expenses,  and  for  claims  entitled  to 
IHiority  as  against  the  plaintiff,  are  not,  or  in* ill  not  be,  sufficient 
to  pay  -all  the  debta»  legacies  or  other  claims  of  the  class  to 
which  the  plaintiiFs  dalm  belongs,  the  sum,  directed  to  be  col- 
lected by  the  execution,  shall  not  exceed  the  plaintiflfs  just  pro- 
portion of  the  assets.  In  that  case,  one  or  more  orders  may  be 
afterwards  made  In  Mke  manner,  and  one  or  more  executions 
may  be  afterwards  issued,  whenever  it  appears  that  the  sum 
directed  to  be  collected  by  the  first  execution  is  less  than  the 
platntlflTB  just  proportion. 

Id.,  %^2,in  part,  and  2  R.  8.  115.  |  13  <2  Edm.  119).  See  S  1381.  aubd.  2 
I  ±725,   «Bbd.   1. 

I  18ST.  Security  may  be  required  from  a  legratee. 

Where  a  judgment  has  been  rendered  against  an  executor  or 
administrator,  for  a  legacy  or  distributive  share,  the  surrogate, 
before  granting  an  order  permitting  an  execution  to  be  issued 
thereupon,  may,  and  in  a  proper  case  must,  require  the  applicant 
to  file  in  his  office  an  undertaking  to  the  defendant,  in  Ruch  a  sum 
and  with  such  sureties  as  the  surrogate  directs,  to  the  eftcet 
that  if,  after  collection  of  any  sum  of  money  by  virtue  of  the 
execution,  the  remaining  assets  are  not  sufficient  to  pay  all  sums 
for  which  the  defendant  is  chargeable  for  expenses,  claims  en- 
titled to  priority  as  against  the  applicant,  and  the  other  lo^ncies 
or  dUitributive  shares,  of  the  class  to  which  the  applicant's  clnim 
belongs,  the  plaintiff  will  refund  to  the  defendant  the  sum  so 
eoBected,  or  such  ratable  part  thereof,  with  the  other  legatees  or 
representatives  of  ttie  same  class,  as  is  necessary  to  make  up  the 
deficiency. 

SolwUtiited  for  3  B.  8.  lU,  116.  H  10  and  11  (2  Edm.  118). 

I  1898.  AcHvmtit  ete«>  vrben  not  to  abate. 

An  executor,  administrator,  or  a  person  appointed  by  the  sur- 
rogate, as  prescribed  in  chapter  oiehteenth  of  this  act,  to  dispose 
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of  the  real  property  of  a  decedent,  is  deemed  a  trastee,  appointed 

by  virtue  of  a  statute,  within  the  meaning  of  that  expression  ns 

used  in  section  760  of  this  act 

Substituted  for  2  R.  S.  77,  J  40  (2  Edm.  78);  2  B.  8.  U6.  f  14  (S  Bdm. 
119),  aud  L.  18<M)»  ch.  162  (4  £dm.  506). 

S  1820.  £xeciitlon  on  former  ludgmeiit. 

An  execution  may  be  issued,  in  the  name  of  an  ezecntor  oir  ad- 
ministrator, in  his  representative  capacity,  upon  a  judgment  re> 
coverod  by  any  person  who  preceded  him  m  the  administration  of 
the  name  etitatc,  in  any  case  where  it  might  have  been  issued  In 
favor  of  the  original  plaintiff,  and  without  a  substitution. 

2  R.  S.  449,  I  13  (2  Edm.  468).    See  {  1376,  ante. 

S  1830.  Action  aaralnut  executor,  ete,p  frlio  baa  IbeeS 
jnpcrseded. 

If  an  executor  or  administrator  is  defendant  in  an  action  or 
special  proceeding,  pending  when  his  powers  cease,  the  plaintiff 
may,  in  a  proper  case,  proceed  therem  against  him,  to  chari^e 
him  personally;  but  a  judgment  or  other  determination,  thereafter 
rendered  or  made  against  him,  is  not  of  any  force,  as  against 
the  estate  of  the  decedent,  or  a  person  succeeding  to  the  ad* 
miniatrntion  thereof. 

2  R.  a.  115,  I  16  (2  Edm.   119). 

1  1881.  Fal«e  pleading  by  excoutor,  eto» 

An  executor  or  administrator  cannot  be  made  personally  liable 
to  the  adverse  pnrty,  for  a  debt  or  for  damages,  by  reason  of  his 
having  made  a  false  allegation  in  pleading. 

2  R.  S.  438,  S  10  (2  Edm.  468). 

I  1882.  IVben  InveiitorT  mtty  be  contradleted* 

In  an  action  or  special  proceeding,  to  which  an  executor  or 
Administrator  is  a  party,  wherein  the  question  whether  he  baa 
administered  the  estate  of  the  decedent,  or  any  part  thereof,  is 
in  issue,  or  is  the  subject  of  inquiry,  and  the  inventory  of  assets, 
filed  by  him,  is  given  in  evidence,  either  party  may  rebut  the 
same,  by  proof,  either 

1.  That  any  property  was  omitted  in  the  inventory,  or  was  not 
returned  therein  at  its  true  value;  or 

2.  That  any  property  has  perished,  or  has  been  lost,  without 
the  fault  of  the  executor  or  administrator;  or  has  been  fairly 
sold  Ic  him,  nt  nrivate  or  public  sale,  at  a  less  price  than  the 
value  : .)  returnoa:  or  that,  since  the  return  of  the  inventory,  it 
has  deteriorated  or  enhanced  in  value. 

Id.,   8    14.   am'd. 

I  1833.  Liability  for  nncolleoted  demanda. 

In  such  an  action  or  special  proceeding,  the  executor  or  admin- 
istrator shall  not  be  charged  with  a  demand  or  right  of  action, 
included  in  the  inventory,  unless  it  appears  that  the  same  has 
been  collected,  or  might  have  been  collected,  with  due  diligence. 

Id.,  I  If^  sm'd. 

I  1834.  The  la^t  two  sections  qnalllied. 

The  lost  two  pcotions  do  not  vary  any  rule  of  evidence  respect- 
ing  nny  proof,  which  an  executor  or  administrator  may  now  make, 
M.,   i  16.  _.j 
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f    1S35.    Costal    liow    awarded. 

Where  a  judgment  for  a  Bum  of  money  only  is  rendered  against 
an  executor  or  administrator,  in  an  action  brought  against  him 
in  his  representatiye  capacity,  costs  shall  not  be  awarded  against 
him,  except  as  prescribed  in  the  next  section. 

2  B.  8.  90,  }  41  (2  Bdm.  0^.    8m  Oo.  Pxoc,  (  SIT. 

I  18Se.    [Ant'd,  1886,  1897,  1806.]      Id.f  when  awarded,"  et 

eet< 


Where  it  appears  in  a  case  specified  in  the  last  section  that  the 
plaintifiTs  demand  was  presented  within  the  time  limited  by  a 
notice  published  as  proscribed  by  law,  reqiiirinfr  creditors  to  pre- 
sent their  claims  and  that  the  payment  thereof  was  unreasonably 
resisted  or  ne^rlected,  or  that  the  defendant  did  not  file  the  consent 
proTided  in  section  eighteen  hundred  and  twenty-two  at  least  ten 
days  before  the  expiration  of  six  months  from  the  rejection 
thereof  the  court  may  award  costs  against  the  executor  or  admin- 
istrator to  be  collected  either  out  of  his  individual  property  or  out 
of  the  property  of  the  decedent  as  the  court  directs,  haying  ref- 
erence to  the  facts  which  appear  upon  the  trial.  Where  the  ac- 
tion is  brought  in  the.  supreme  court,  or  any  county  court,  the 
facts  must  be  certified  by  the  judge  or  referee  before  whom, 
the  trial  took  place. 

L.   1895,   ch.  696,  sapeneding  amendment  In  cb.  046.    See  ch.  946,  I  4.    L. 
180T,  ch  469;  L.  1906,  ch.  60.    In  effect  Sept.  1,  1906.    See  112718,  2743,  ^m 

I  1836-a.  [Added,  1011.1  Forelgnt  executor  or  admlnlii- 
trator  may  sue  or  be  sued. 

An  executor  or  administrator  duly  appointed  in  any  other  state, 
territory  or  district  of  the  United  States  or  in  any  foreign  coun- 
try may  sue  or  be  sued  in  any  court  in  this  state  in  his  capacity 
of  executor  or  administrator  in  lilce  manner  and  under  like  re- 
strictions as  a  nonresident  may  sue  or  bo  sued,  if,  within  twenty 
days  after  any  such  executor  or  administrator  shall  commence, 
or  appear  in.  any  action  or  proceeding  in  any  court  in  this  state 
or  within  twenty  days  after  he  shall  be  required  or  directed  by 
summons  or  otherwise  to  appear  therein,  there  .shall  be  filed  in 
the  office  of  the  clerk  of  the  court,  in  which  such  action  or  pro- 
ceeding shall  l)e  brought  or  be  pending*  a  copj'  of  the  letters  tes- 
tamentary or  letters  of  administration  issued  to  such  executor  or 
administrator  duly  authenticated  as  prescribed  by  section  twenty- 
neven  hundred  and  four  of  the  code  of  civil  procedure;  in  de- 
fault whereof  all  proceedings  in  such  action  or  proceeding  may 
be  stayed  until  such  duly  authenticated  copy  of  such  letters  shall 
be  so  filed. 

Addea  by  L.  1911,  cb.  631,  In  effect  July  10,   1911. 
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ARTICLE  SBGOHD. 

Action  by  a  creditor^  against  his  debtor's  neast  of  kin,  legates^ 

ordeviaee. 

Sec.  1837.  When  action  lies  agnlnst  next  of  kls,  IccBteai,  «to. 
1838.  Action   may   be  Joint   or  several. 
1830.  In  Joint  action,  recovery  to  ba  apportioQed, 

1840.  Recovery   In  a  several  action. 

1841.  Requisites  to  recovery  in  action  against  legatee. 

1842.  Id.;  In  action  against  a  preferred  legatee. 
1848.  Liability    of    heirs    and    devisees. 

1844.  When  action   therefor  may   be  brought  against  beirs  and  devisee*. 

1846.  Effect  of  application  to  sell  real  property. 
1840.  Action  must  be  joint. 

1847.  Recovery    to   be   apportioned. 

1848.  Requisites   to   recovery  against   helre. 

1849.  Id.;  against  devisees. 

1850.  Deductions  for  prior  recoveries. 

1851.  Complaint   to  describe  land  descended,   etc. 

1862.  Judgment;   when  to  be  satisfied  ont  of  land. 

1863.  Id.;  when  not  a  lien  on  land  aliened. 

1864.  How   Judgment   taken,   when   land   aliened. 

1855.  Classlflcation  of  debts  to  be  enforced  under  this  article. 

1856.  Defence  by  reason  of  other  prior  or  equal  rial  aw. 

1857.  Id.;  when  such  a  claim  is  paid. 

1858.  Action  not  suspended  by  infancy. 

1859.  This  article  not  applicable,  where  wUl  charges  real  property,  ete. 

1860.  One  action,  where  same  person  is  heir,  derisee,  etc. 

§  1837.  \%']ieii  action  lies  aarainst  next  of  lUn,  leflpnteeB, 
etc. 

An  action  may  be  niaintainedf  as  prescribed  in  this  article, 
against  the  Hiirviving  husband  or  wife  of  a  decedent,  and  the 
next  of  kin  of  an  intestato,  or  the  next  of  kin  or  legatees  of 
a  testator  to  recover,  to  the  extent  of  the  assets  paid  or  dis- 
tributed to  them,  for  a  debt  of  the  decedent,  upon  which  the 
action  might  have  been  maintained,  against  the  executor  or  ad- 
ministrator. The  neglect  of  the  creditor  to  present  his  claim  to 
the  executor  or  administrator,  within  the  time  prescribed  by  law 
for  that  purpose,  does  not  impair  his  right  to  maintain  such  an 
action. 

2  R.  S.  90.  §  42  (2  Edm.  92),   am'd. 

1  1838.  Action  may  be  Joint  or  several* 

An  action,  specified  in  the  last  section,  must  be  brought)  either 
jointly  against  the  surviving  husband  or  wife,  and  all  the  legatees 
or  all  the  next  of  kin,  as  the  case  may  be,  or  at  the  plain tifiTs 
election,  against  one  of  them  only.  But  where  a  legacy  is  re- 
ceived by  two  or  more  persons  jointly,  they  are  deemed  one 
legatee,  within  the  meaning  of  each  provision  of  this  article, 
relating  to  legatees. 

2  R.  S.  461,  SS  23  and  26  (2  Edm.  470).  am*d. 

S  1830.  In  Joint  action,  recovery  to  be  apportioned 

Where  a  joint  action  is  brought,  as  prescribed  in  the  last  sec* 
tion,  the  whole  sum,  which  the  plaintiff  is  entitled  to  recover, 
must  be  apportioned  among  the  defendants,  in  proportion  to  the 
legacy  or  distributive  share,  as  the  case  may  be,  received  by 
each  of  them:  and  the  final  judgment  must  award,  against  each 
defendant  separately,  the  proportionate  sum  thus  ascertained. 
The  costs  of  the  action,  if  the  plaintiff  is  entitled  to  costs,  must 
be  apportioned  in  like  manner;  except  that  the  expenses  of  ser^ 
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ing  the   sumnK^ns   npoti   each   defendant   mUHt  be  taxed   againKt 
him  oaiy;  and  one  sheriff's  fee,  f(JT  returning  an  exeeutiou,  may 
be   taxed    against   each   defendant,    ugarnat   whom   any    8um    is 
awarded*. 
2  R,  S.  461,  part  of  |  (M  and  tf  2S^l,  coiisollteted. 

f  1840*  &eooy*ry  Mm  a  uevwal  action* 

Where  an  action  is  brotight  a^5nst  the  finrrlving  husband  o? 
wife  only,  or  again^  one  only  of  the  next  of  Isin,  or  legatees, 
the  amm,  which  tlie  plaintiff  is  entitled  iu  recover,  ciinuot  exceed 
the  sum  which  he  would  have  been  entitled  to  recoxer  from  the 
same  defendant,  in  an  action  brought,  as  prescribed  in  the  last 
section. 

Id.,    11  24,  25  and  26,  oonsolidatcit. 

f  1841.  ReqttlaUea  tm  ]*ecoY«ry  ta  action  agrntaat  le^at^e. 

If  the  action  In  *broTight  against  a  legatee,  or  against  all  the 
legatees,  the  plaintiff  must  show,  either 

1.  That  no  assets  w^re  delivered  by  the  executor  or  adminis- 
trator of  the  decedent,  to  the  surviving  husband  or  wife,  or  next 
of  kin:  or 

2.  That  the  value  of  assets,  so  delivered,  has  been  recovered 
by  some  other  c^edito*;  op'   •    ••«• 

8w  That  those  assets,  after  paypieut  of  the  expenses  of  admin- 
istration and  preferred  demands,  are  not  HuHldent  to  satisfy  the 
demand  of  the  plaintiff;  in  which  case,  he  can  recover  only  for 
the  deficiency. 

Id.,  f  27,  Hm'd.     . 
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I  1842.  Xd.|  tm  action  atfaiaat  a  preferred  le^patee. 

Where  some  of  the  legatees  are  preferred  to  others,  an  action 
may  be  maintained,  as  prescribed  in  the  last  five  sections,  against 
one  or  aJl  of  thoa^Who  are  equally  preferred,  or  eciually  deferred, 
aa  if  the  legpatees  of  that  class  were  all  the  legatees.  But  where 
it  is  brought  against  a  preferred  legatee,  or  a  class  of  preferred 
legatees,  the  plaintiff  most  show,  in  addition  to  the  matters,  with 
reap>ect  to  the  next  of  i^in,  rt^iuired  by  the  provisions  of  the  last 
sectionv  the  same  nmtters»  with  respect  to  each  legatee,  or  class 
of  le^teeSy  to  whom  the  defendant  or  defendants  are  preferred. 

1  ld4a.  [Repealed  by  L.  1900,  ch«  1&  See  Consolidated  Laws, 
tit.  Decedent  Estate  Law,  §  101.1 

(  1844.   [Am'Of    1099.]       When    action    therefor    may    be 

An  acfion,  to  enforce  the  liability  declared  In  section  one  hun- 
dred and  one,  of  .t^^e  decedent  estate  law,  cannot  be  maintained, 
except  in  ode  of  tlie  following  cases: 

1.  Where  three  years  have  elapsed  since  the  death  of  the  dece- 
dent, and  no  letters  tebsitamentary,  or  letters  of  administration, 
upon  his  estate,  hate  been  feranted  within  the  State.  (See  §  2750.) 

2-  Where  three  yciirahaVe  dapsoil,  muco  letters  testamerttary, 
or  letters  of  admimst ration,  upon  h^s  e^ate,  were  granted,  within 
the  State; 

2  R.  8.  100,  I  B.?  (2  Edm.  113>.  Am'cl  by  L.  1909.  rh.  6S.  f  8.  See 
note  02  of  notes  of  Board  of  Statutory  ConHuUdtitlou  at  end  ef  code. 
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I  1845.  Bllect  of  applioation  to  sell  real  property. 

Where  it  appears  that,  at  the  time  of  the  commenceinent 
of  such  an  action,  a  petition,  seasonably  presented,  as  preecribed 
by  law,  prating  for  a  decree  to  dispose  of  real  property  of  the 
decedent,  for  the  payment  of  his  debts,  was  pending  in  a  surro- 
gate's court,  having  jurisdiction,  the  proceedings  in  the  action, 
subsequent  to  the  complaint,  must  be  stayed  by  the  court,  until 
the  petition  is  disposed  of,  unless  the  plaintiff  elects  to  discon- 
tinue.  If  a  decree  to  dispose  of  real  property,  pursuant  to  the 
prayer  of  the  petition,  is  granted,  the  action  must  be  dismissed, 
unless  the  plaintiff  has  alleged  in  his  complaint,  or  alleges  in  a 
supplemental  complaint,  that  real  property,  other  than  that  in- 
cluded in  the  decree,  descende<l  or  was  devised  to  the  defendants. 
If  the  plaintiff  elects  to  proceeds  under  such  an  allegaticm,  he  is 
entitled  to  a  preference  .in  payment,  out  of  the  real  property, 
with  respect  to  which  the  allegation  is  made;  but  he  cannot  share, 
as  a  creditor,  in  the  distribution  of  the  money,  arising  from  the 
disposal  of  the  real  property,  described  in  the  decree;  and  the 
judgment  in  the  action  does  not  charge,  or  in  any  way  aiSect, 
that  property. 

Id.,  I  53. 

1  1846,   [Am'd,  1009.]     Aetton  must  be  Joint. 

An  action  against  heirs  or  devisees,  brought  as  prescribed  in 
section  one  hundred  and  one  of  the  decedent  estate  law  and  the 
last  two  sections  of  this  act,  must  be  brought  jointly  against  all 
the  heira^  to  whom  any  real  property  descended  from  the  dece- 
dent, or  jointly  against  all  the  devisees,  as  the  case  may  be. 

L.  1837.  ch.  460,  <  73  (4  Edm.  500),  am*d.  Ain'd  by  L.  1909,  ch.  65. 
i  3.    See  note  68  of  notes  of  Board  of  Statutory  GonaolidatlOD  tt  end  of  code. 

ft  1847.  Recovery   to   be  apportioned. 

In  such  an  action,  the  sum,  which  the  plaintiff  is  entitled  to 
recover,  for  damages  and  costs,  must  be  apportioned  among  all 
the  defendants,  in  nroportion  to  the  value  of  the  real  property 
descended  to  each  neir,  or  devised  to  each  devisee,  as  the  case 
may  be,  as  prescribed  in  section  1839  of  this  act,  for  a  similar 
apportionment  among  legatees  or  next  of  kin,  in  proportion  to 
the  assets  received  by  them.  The  final  judgment  must,  in  like 
manner,  award  against  each  defendant  the  proportionate  sum, 
with  which     he  is  chargeable. 

2  R.  S.  455,  11  52  and  53  (2  Edm.  474). 

§  1848.  Requisites   to  recovery  tLgmimmt  lieirs. 

Where  the  action  is  brought  against  heirs,  the  plaintiff  must 
show,  either 

1.  That  the  decedent's  assets,  if  any,  within  the  State  were 
not  sufficient  to  pay  the  plaintiff's  debt.  In  addition  to  the  ex- 
penses of  administration,  and  debts  of  a  prior  class;  or 

2.  That  the  plaintiff  has  been  unable,  or  will  be  unable,  with 
duob  diligence,  to  collect  his  debt,  by  proceedings  in  the  proper  sur^ 
rojrnte's  court,  and  by  action  against  the  executor  or  adminis- 
trator, and  against  the  surviving  husband  or  wife,  legatees,  and 
next  of  kin. 
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Tae  executor's  or  administrator's  account,  as  rendered  to,  and 
settled  b7t  the  surrogate;  may  be  used  as  presumptive  eTidence 
of  any  of  the  facts,  required  to  be  shown  by  this  section. 

2  a.  8.  4BB,  I  88,  am'd  bj  L.  18S8,  cb.  110.    Bee,  alao,  id.,  }  88. 


I  184».  14. 1  mmmlnmt  de^f  flees. 

Where  the  action  ia  brought  against  deviaeee,  the  plain  lilf  must 
•how,  in  addition  to  the  matters  specified  in  the  last  section, 
eitiier  that  the  real  property  of  the  decedent,  which  descended 
to  bis  heirs,  was  not  sufficient  to  pay  the  plaintiff's  debt,  or  that 
the  i^alntiff  has  been  unable,  or  will  be  unable,  with  due  diligence^ 
to  collect  his  debt  by  an  action  against  the  heirs. 

Id.,  H  66  and  69,  consolidated. 

I  ISSO.  Ded««tioiui  for  prior  reeoverles. 

Where  the  assets,  applicable  to  the  plaintiff's  debt,  were  suf- 
ficient to  pay  a  part  thereof,  or  a  part  thereof  has  been  collected 
from  the  executor  or  administrator,  or  from  the  surriTing  hus- 
hand  or  wife,  next  of  kin,  or  legatees,  the  plaintiff  can  recorer 
only  for  the  residue,  remainder  unpaid  or  uncollected;  and  if 
the  action  is  against  doTisees,  he  can  recover  only  for  the  residue, 
which  the  real  estate  descended,  or  the  amount  of  hia  recovery 
against  the  heirs,  is  insufficient  to  discharge. 

U.,  II  84  mud  67,  am'd  and  condensed. 

V 

I  ISKlm  Complaint  to  describe  land  deaeended,  ete. 

The  complaint  must  describe,  with  common  certainty,  the  real 
property,  descended  or  devised  to  the  defendant;  and  must  specify 
Its  valne. 

M.,  H  4«  snd  80. 

I  186S.  Judgment  I  whien  to  be  satislled  ont  of  land. 

If  it  appears  that  any  of  the  real  property,  which  descended 
9r  was  devised  to  a  defendant,  had  not  been  aliened  by  him  at 
the  time  of  the  commencement  of  the  action,  the  final  judgment 
mnst  direct,  that  the  debt  of  the  plaintiff,  or  the  proportion 
thereof  which  he  is  entitled  to  recover  against  that  defendant, 
be  collected  ont  of  that  real  property.  Such  a  judgment  is  pre- 
ferred, as  a  lien  upon  that  proper^,  to  a  judgment  obtained 
against  the  defendant,  for  his  Individual  debt  or  demand. 

M.,  ^"47  and  48.   See  {|  870,  872,  ante. 

I  186S.  Id.  I  trhen  not  n  Uen  on  land  aliened. 

Bat  a  judgment,  rendered  as  prescribed  in  the  last  section,  does 
not  bind,  and  the  execution  thereupon  cannot  in  any  way  affect, 
the  title  of  a  purchaser,  in  good  faith  and  for  value,  acquired 
before  a  notice  of  the  pendency  of  the  action  is  filed,  or  final 
jadgment  is  entered,  and  the  judgment-roll  filed. 

Id..  M  61  and  61,  am'd  and  condenaed. 

I  1SS4.  Hevr  Jndsnaent  taken,  vrhen  land  aliened* 

If  it  appears  that,  before  the  commencement  of  the  action,  or 
afterwards  and  before  the  filing  of  a  notice  of  the  pendency  of 
the  action,  the  defendant  aliened  the  real  property  descended  or 
devised  to  hfan,  or  any  part  thereof,  the  plaintiff  may,  at  his 
dectlon,  take  a  final  judgment  against  him  for  the  valve  of  the 
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TTTLB  HI. 

AcUons  relating  to  the  estate  of  a  decedent. 

Artlde  1.  Action  by  or  against  an  executor  or  administrator. 

2.  Action  by  a  creditor  agalnat  bis  debtor's  next  of  kin,  legatM^  bale 

or    devlaee. 
8.  Action  to  establish  or  Impeach  a  wUl. 
4.  General  and  mlaceUaneoua  proTlslona. 

ARTICLB  FIRST. 

Actum  by  or  (igainst  an  executor  or  adnUnigtrator. 

Sec.  1814.  Action,  etc.,  by  and  against  execator,  9tc.,  to  be  brought  in  repra- 
sentatlre    capacity. 
1810.  When  personal  and  representatWe  canse  of  action  may  be  Joined. 

1816.  Jd.;   separate   dockets   and   executions. 

1817.  Regulations,  when  some  of  the  execotors,  etc.,  are  not  flommonnd. 

1818.  Bxecntors  who  have  not  qualified,  not  necessary  parties. 

1819.  Action  by  legatees,  etc.,  against  executor,  etc. 

1820.  Id.;    by   Infant;   guardian's  bond. 

1821.  When  action  barred  by  Judgment  against  heir,  etc. 

1822.  Limitation  of  action  by  creditor  on  claim   rejected,  etc. 

1828.  Decedoit's  real  property   not  bound  by  Judgment   agalnat  aKOCO* 
tor,    etc. 

1824.  Went  of  assets  not  to  be  pleaded  by  executor,  etc. 

1825.  Leave  to  issue  execution   against   executor,   etc. 

1826.  Id.;  bow  procured;  order;  and  contents  thereof. 

1827.  Security   may  be   required   from   a   legatee. 

1828.  Actions,  etc.,  when  not  to  abate. 

1829.  Execution    on    former   Judgment. 

1830.  Action  against  executor,  etc.,  who  has  been  aupeiMdei. 
1881.  False  plesding  by  executor,  etc. 

1832.  When  Inventory  may  be  contradicted. 
1883.  Liability  for  uncollected  demands. 

1834.  The    last    two   sections    qualified. 

1835.  Costs;    how    awarded. 

1836.  Id.;    when   awarded. 

1836a.  Foreign  executor  or  administrator  may  sue  or  be  sued. 

I  1814.  Action,  etc.,  by  and  aip&lnnt  ezeoutor,  etCy  to  ise 
brought  In  repreaentntlve  cnpaolty. 

An  action  or  special  proceeding,  hereafter  commenced  hj  an 
executor  or  administrator,  upon  a  cause  of  action,  Lolonging  to 
him  -in  his  representative  capacity,  or  aa  'action  or  special  pro- 
ceeding, hereafter  commenced  against  him,  except  where  It  Ib 
brought  to  charge  him  personally,  muat  be  brought -by  or  against 
him  in  his  representative  capacity.  A  Judgment,  in  an  action 
hereafter  commenced,  recovered  againat  an  executor  or  adminis- 
trator, without  describing  him  in  hia  representative  capacity,  can- 
not be  enforced  against  the  property  of  the  decedent,  except  bj 
the  special  direction  of  the  court,  contained  therein. 

I  181B.  "When  personal  and  repreaentatlve^  eamsea  off 
action   may  be  Joined. 

An  action  may  be  brought  against  an  executor  or  administrator, 
personally,  and  also  in  his  representative  capacity,  In  either  or 
the  following  cases: 

1.  Where  the  complaint  sets  forth  a  cause  of  action  against 
him  in  both  capacitioR,  or  states  facts,  which  render  it  uncertain, 
in  which  capacity  the  cause  of  action  exists  against  him. 

2.  Where  the  complaint  sets  forth  two  or  more  causes  of  ac- 
tion against  the  defendant,  in  different  capadtiei,  all  of  which 
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grow  oat  of  the  same  transaction,  or  transactions  connected  with 
the  same  subject  ot  action;  do  not  require  different  places  or 
modea  of  trial;  and  are  not  inconsistent  with  each  other. 

In  a  case  specified  in  this  section,  a  judgment  for  the  plaintiff 
for  a  sum  of  money  must  distinctly  show,  whether  it  is  awarded 
against  the  defendant  personally,  or  in  his  representative  ca> 
pacity. 

See  i  464,  rabd.  9,  ante. 

I  1816.  Id.  I  ae^arftte  doelceta  and  ezeentloiffl. 

In  a  case  specified  in  the  last  section,  or  where  costs,  to  be 
eoUected  out  of  the  indiTidual  property  of  an  executor  or  hdrnin- 
iatrator,  are  awarded  in  an  action  by  or  against  him  in  his  repre- 
aentative  capacity,  so  much  of  the  judgment,  as  awards  a  sum  of 
money  against  him  personally,  may  be  separately  docketed,  and  a 
■eparate  execution  may  be  issued  thereupon,  as  if  the  judgment 
contained  no  award  against  him  in  his  representatiye  capacity. 

See  H   18Sa  aiMl  ^2^6^    poet. 

S  1817.  Reffulatlons,  "frhen  some  of  the  exeomtoniy  ete.* 
are  not  amniaoned. 

In  an  action  or  special  proceeding  against  two  or  more  executors 
or  administrators,  representing  the  same  decedent,  all  are  con- 
sidered  as  one  person;  rnd  those  who  are  first  served  with  process, 
or  first  appear,  must  answer  the  plaintiff.  Separate  answers,  by 
different  executors  or  administrators  cannot  be  required  or  al- 
lowed, except  by  direction  of  the  court.  Judgment  in  favor  of 
the  plaintiff  may  be  entered,  and,  in  a  proper  case,  execution  may 
be  Issued,  against  all  the  defendants,  as  if  all  had  appeared.  But 
fhim  section  does  not  affect  the  plaintiff's  right  to  bring  into  court 
U1  the  executors  or  administrators,  who  are  piirties.  ^ 

SB.8.  448,ffB«»d7(2  Bdm.  407),  am*d. 

I  1818.  Bzeeatom  "wUg  have  mot  ^nallfled,  not  meoeaaary 


One  of  two  or  more  executors,  to  whom  letters  testamentary 
have  not  been  issued,  is  not  a  necessary  party  to  an  action  or 
special  proceeding,  in  favor  of  or  against  me  executors,  in  their 
representative  capacity. 

Ii.  1838.  cb.  149,  f  1  (4  Bdm.  606). 

I  1819.  Aetlon  hy  legatee,  etc.,  aaralnat  exeoutor,  eve. 

If,  after  the  expiration  of  one  year  from  the  granting  of  bet- 
ters testamentary  or  letters  of  administration,  an  executor  or  ad- 
ministrator refuses,  upon  demand,  to  pay  a  legacy,  or  distribu- 
five  share,  the  person  entitled  thereto  may  maintain  such  an  ac- 
tion against  him.  as  the  case  requires.  But  for  the  purpose  of 
computing  the  time,  within  which  such  an  action  must  be  com- 
menced, the  cause  of  action  is  deemed  to  accrue,  when  the 
executor's  or  administrator's  account  is  judicially  settled,  and 
not  before. 

S  &.  8.  114,  I  0  <3  Mm.  118).    See  |  1827.  poet. 

I  1890.  Id.  I  hr  Intent  J  anardlan'a  hond. 

The  guardian  ad  litem  of  an  infant.  In  whose  favor  an  ac- 
tion is  brought,  as  prescribed  in  the  last  section,  must,  unless  he 
la  also  the  general  guardian,  erecute  and  file  with  the  derk, 
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before  the  commencement  of  the  action,  a  bond  to  the  fnfnnt, 
with  at  least  two  sufficient  sureties,  in  a  penalty  fixed  by  a  jttiig^ 
of  tlie  court,  conditioned  that  the  guardian  will  duly  accoant  to 
the  infant,  when  he  atuins  full  age.  or,  in  case  of  his  death, 
to  his  personal  representatives,  for  all  money  or  projierty,  which 
the  guardian  may  receiyey  by  reason  of  the  legacy  or  dlstribntiye 
share. 
2  B.  8.  114.  §  12,  aiD*d.    See  f  470.  ante. 

1  1821.  "WkeA  action  barred   by  Jvamnent  WLm^inrnt  lielrv 

A  final  judgment  against  an  heir  or  deyisee  bara  an  action 
against  the  executor  or  administrator  of  the  decedent,  for  the 
same  cause,  and  every  other  remedy  to  enforce  payment  therein 
out  of  the  decedent's  property,  unless  an  execution  against  prop- 
erty, issued  upon  the  judgment,  has  been  returned  wholly  or 
partly  unsatisfied,  or  sufficient  real  property  to  satisfy  the  jodff* 
ment  has  not  descended,  or  been  devised,  to  the  judgment  debtor. 
But,  if  the  judgment  was  recovered  for  a  debt  or  legacy,  expres^ 
charged  upon  the  estate  descended  or  devised,  the  bar  is  ab- 
solute. 

Xd.i  H  7  and  8,  am'd  and  consolidated. 

S  ISSa.  [Am*d»  t80S«]  LlmltaUoA  of  action  by  creditor 
OB  elalm  rejefstod,  ete. 

Where  an  executor  or  administrator  disputes  or  r^eets  a  claim 
against  the  estate  of  a  decedent,  exhibited  to  him,  either  before  or 
after  the  commencement  of  the  publication  of  a  notice  reqoirinii 
the  presentation  of  claims,  as  prescribed  by  law,  nnless  a  written 
consent  shall  be  filed  by  the  respective  jpartiea  with  the  surro- 
gate that  said  claim  may  be  beard  and  determined  by  bim  ns^on 
the  judicial  settlement  of  the  accounts  of  said  executor  or  admin- 
istrator as  provided  by  section  twenty-soven  hnnthced  and  forty- 
three,  the  claimant  must  commence  an  action  for  the  recovery 
thereof  against  the  executor  or  admlnlStWktor;  wttbin  six  mobths 
after  the  dispute  or  rejection,  or,  if  no  part  of  the  debt  is  tfaea 
due.  within  six  months  after  a  part  thereof  becomes  doe;  in  de- 
fault whereof  he,  and  all  the  persona  claiming  under  him,  are  for> 
ever  barred  from  maintaining  such  an  action  thereupon,  and  from 
every  other  remedy  to  enforce  payment  thereof  out  of  the  deced- 
ent's property. 

2  R.  S.  89,  S  a£8  (2  Bdm.  91);  L.  1886.  cb.  695.   Bee  |1  1886.  2743. 

{  1S23.  Decedent's  real  property  not  bonnd  by  Svds^ 
ment  agralnat  oxeontor,  etc. 

Real  property,  which  belonged  to  a  decedent,  is  not  bound,  or 
in  any  way  affected,  by  a  judgiaent  against  his  executor  or 
Administrator,  and  is  not  liable  to  be  sold  by  virtue  of  an  exe- 
cution issued  upon  such  a  judgmertt,  nnless  the  judgment  Is  ex- 
presaly  made,  by  its  terms,  a  lien  upon  specific  real  property 
therein  described,  or  expressly  directs  the  sale  thereof. 

2  R.  S.  449.  I  12  (2  Edm.  468).    See  S  1815,  ante. 

I  1884,  Want  of  nssetii  not  f  o  be  pleaded  by '  «zoe«tory 

etc. 

In  an  action  against  an  executor  or  administrator,  in  his 
representative  capacity,  wherein  the  complaint  demands  judgment 
for  a  sum  of  money,  the  existence,  sufficiency,  or  want  of  assets^ 
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shall  not  bo  pleaded  by  either  party;  and  the  l^lain tiff's  right  of 
recovery  is  not  affected  thereby,  except  with  respect  to  the  costs 
to  be  awarded,  as  prescribed  by  law.  A  judgment  in  such  an  ac- 
tion is  not  evidence  of  assets  in  the  defendant's  hands. 

SatetltQted  for  2  B.  S.  88  and  89,  {{  31,  39  and  40  (2  Edm.  90  and  92), 
and  2  &.  8.  448,  400  and  401,  H  0.  ^0-22  (2  Kdm.  407,  4«0>. 

f  18S8.  I^eave  t«  i«s«e  execution  a«:alaat  executor,  etc. 

An  execution  shall  not  be  issued,  upon  a  judgment  for  a  sum 
of  money,  against  an  executor  or  administrator,  in  liis  repre- 
sentatire  capacity,  until  an  order  permitting  it  to  be  issued  has 
been  made  by  the  surrogate  from  whose  court  the  letters  were  is- 
sued. Such  an  order  must  specify  the  sum  to  be  collected,  and 
tlia  execution  must  be  indorsed  with  a  direction  to  collect  that 
sum. 

2  R.  8.  88,  f  82  (2  Bdm.  90),  am'd.      See  H  1380,  2S52. 

I  ISSO.  14. 1  Ito^r  procvredi  order  |  and  contents  thereof. 

At  least  six  days*  notice  of  the  application  for  an  order  speci- 
fied in  the  last  section,  must  be  personally  served  upon  the 
ezecator  or  administrator,  unless  it  am)ears  that  service  can  not 
be  so  made  with  dne  diligence;  in  which  case  notice  must  be  given 
to  such  persons,  and  in  such  manner  as  the  surrogate  directs,  by 
an  order  to  show  cause  why  the  application  should  not  be  gruntedl 
Where  it  appears  that  the  assets,  after  payment  of  all  sums 
charf^eable  against  th«m  for  expenses,  and  for  ckaima  entitled  to 
iniority  as  against  the  plaintiff,  are  not,  or  will  not  be,  sufficient 
to  pay  all  the  debts,  legacies  or  other  claims  of  the  class  to 
which  the  plaintiff's  claim  belongs,  the  sum,  directed  to  be  col- 
lected by  the  execution,  shall  not  exceed  the  plaintifTs  just  pro- 
portion of  the  assets.  In  that  case,  one  or  more  orders  may  be 
afterwards  made  in  Mke  manner,  and  one  or  mote  execntions 
asay  be  afterwards  issued,  whenever  it  appears  that  the  sum 
directed  to  be  collected  by  the  first  execution  is  less  than  the 
plai&tiff'B  just  proportion. 

Id.,  (  82,  in  part,  and  2  R.  8.  115,  |  13  <2  Edm.  119).  See  fi  1381.  snbd.  2 
§  2T2S,  aulMl.  1. 

I  1827.  SecnrltT  mar  be  required  from  a  legratee. 

Where  a  judgment  has  been  rendered  against  an  executor  or 
administrator,  for  a  legacy  or  distributive  share,  the  surrogate, 
before  granting  an  order  permitting  nn  execution  to  be  issued 
thereupon,  may,  and  in  a  proper  case  must,  require  the  applicant 
to  file  in  his  office  an  undertaking  to  the  defendant,  in  such  a  sum 
and  with  such  sureties  as  the  surrogate  directs,  to  the  effret 
that  if,  after  collection  of  any  sum  of  money  by  virtue  of  the 
execution,  the  remaining  assets  are  not  sufficient  to  pay  all  sums 
for  which  the  defendant  is  chargeable  for  expenses,  claims  en- 
titled to  priority  as  against  the  applicant,  and  the  other  lepncies 
or  distributive  shares,  of  the  class  to  which  the  applicant's  cl*^lra 
belongs,  the  plaintiff  will  refund  to  the  defendant  the  sum  so 
collected,  or  such  ratable  part  thereof,  with  the  other  legatees  or 
representatives  of  the  same  class,  as  is  necessary  to  make  up  the 
deficiency. 

SDbatftated  for  2  B.  8.  lU.  115,  »  10  and  11  (2  Edm.  118). 

I  1898.  Aeti«natf,  ete*^  'vrlien  not  to  abate. 

An  executor,  administrator,  or  a  person  appointed  by  the  sur- 
rogate, as  prescribed  in  chapter  oiuhteonth  of  this  act,  to  dispose 
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ARTICIilS  THIRD. 

Action  to  establish  or  impeach  a  wtft 

Bee.  1861.  When  action  to  establish  a  will  maj  be  bnnifht. 
1802.  Judgment,   that  wiU  be  estabUshed. 

1863.  Judgment  admitting  the  will  to   probate. 

1864.  Contents  of  Judgment;   surrogate's  duty. 

1865.  Proof  of  lost  will  in  certain  cases. 

1866.  Action  to  establish,  etc.,  will,  relating  to  real  ptopertr. 

1867.  Retrospective  effect  of  this  article. 

(  1861.  \%'lieB  action  to  establlnh  m.  will  mar  be  bronarbt^ 

An  action  to  procure  a  judgment,  establishing  a  will,  may  be 
maintained,  by  any  person  interested  in  the  establishment  thereof, 
m  either  of  the  following  cases: 

1.  Where  a  will  of  real  or  personal  property,  or  both,  has  been 
executed,  in  such  a  manner  and  under  such  circumstances,  that 
it  might,  under  the  laws  of  the  State,  be  admitted  to  probate  in 
a  surrogate's  court;  but  the  original  will  is  in  another  State  or 
country,  under  such  circumstances,  that  it  cannot  be  obtained 
for  that  purpose:  or  has  been  lost  or  destroyed,  by  accident  or 
design,  before  it  was  duly  proved  and  recorded  within  the  State. 

2.  Where  a  will  of  personal  property  made  by  a  person,  who 
resided  without  the  State,  at  the  time  of  the  execution  thereof, 
or  at  the  time  of  his  death,  has  been  duly  executed,  according 
to  the  laws  of  the  State  or  country  in  which  it  was  executed,  or 
in  which  the  testator  resided  at  the  time  of  his  death,  and  the 
case  is  not  one,  where  the  will  can  be  admitted  to  probate  in  a 
surrogate's  court,  under  the  laws  of  the  State. 

Bta  02  lilm^'es^)*"^  ^^*  **'  '*  ^"'  ^*'  ®®*  *°^  ^^  ^^^^^  **'  ''  •^  *"* 

S  1862.  Jndgrment,  that  will  be  eatabllshed. 

If,  in  such  an  action,  the  facts  necessary  to  establish  the  valid- 
ity of  the  will,  as  prescribed  in  the  last  section,  are  satisfactorily 
proved,  final  judgment  must  be  rendered,  establishing  the  will 
accordingly.  But  where  the  will  of  a  person,  who  was  a  resident 
of  the  State  at  the  time  of  his  death,  is  established  as  prescribed 
m  the  last  section,  the  judgment  establishing  it  does  not  aflFect 
the  construction  or  validity  of  any  provision  contained  therein- 
and  such  a  question  arising  with  respect  to  any  provision,  must 
be  determined  in  the  same  action,  or  in  another  action  or  a 
special  proceeding,  as  the  case  requires,  as  if  the  will  was  exe- 
cuted within  the  State. 

Id.,  S  66a. 

i  1868.  Jndarment  admlttlnar  the  will  to  probate. 

Where  the  parties  to  the  action,  who  have  appeared  or  hare 
been  duly  summoned,  include  all  the  persons  who  would  be  neces- 
sary parties  to  a  special  proceeding,  in  a  surrogate's  court,  for 
the  probate  of  the  same  will  and  the  grant  of  letters  thereupon, 
If  the  circumstances  were  such  that  it  could  have  been  proved  in 
a  surrogates  court;  the  final  judgment,  rendered  as  prescribed 
in  the  last  section,  must  direct,  that  an  exemplified  copy  thereof 
be  transmitted  to  the  surrogate  having  jurisdiction,  and  be  re- 
corded !n  his  office;  and  that  letters  testamentary,  or  letters  of 
administration  with  the  will  annexed,  be  issued  thereupon  from 
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iiii!  court.  In  the  same  manner,  and  with  like  effect,  as  upon  a 
will  duly  proved  in  that  court. 
2  B.  8.  67.  Ia«t  pftrt  of  §  e7a. 

I  1884.  Contents  of  jndvmentf  snrroffnte's  duty. 

A  copy  of  the  will  so  established,  or,  if  it  is  lost  or  destroyed, 
the  substance  thereof  must  be  incorporated  into  a  final  judgment, 
rendered  as  prescribed  in  the  last  section;  and  the  surrogate  must 
record  the  same,  and  issue  letters  thereupon,  as  directed  in  the 
jndirment. 

I  186S*  Proof  of  lo»t  fvill  in  oertnln  enaes. 

But  the  plaintiff  is  not  entitled  to  a  judgment,  establishing  a 
lost  or  destroyed  will,  as  prescribed  fin  this  article,  unless  the  will 
was  in  existence  at  the  time  of  the  testator's  death,  or  was 
fraudulently  destroyed  in  his  lifetime;  and  its  provisions  are 
clearly  and  distinctly  proved  by  at  least  two  credible  witnesses, 
a  correct  copy  or  draft  being  equivalent  to  one  witness. 

Id.,  I  67b,  am*d. 

S    1806.  Aetlon  to   eatnbllsb,   etc.,   will,   rolntins   to  renl 


The  validity,  construction,  or  effect,  under  the  laws  of  the 
State,  of  a  testamentary  disposition  of  real  property  situated 
within  the  State,  or  of  an  interest  in  such  property,  which  would 
descend  to  the  neir  of  an  intestate,  may  be  determined,  in  an 
action  brought  for  that  purpose,  in  like  manner  as  the  validity 
of  a  deed,  purporting  to  convey  land,  may  be  determined.  The 
judgment  in  such  an  action  may  perpetually  enjoin  any  party  from 
setting  up  or  from  impeaching  the  devise,  or  otherwise  making 
any  claim  in  contravention  to  the  determination  of  the  court, 
as  justice  requires.  But  this  section  does  not  apply  to  a  case, 
where  the  question  in  controversy  is  determined  by  the  decree 
of  a  surrogate's  court,  duly  rendered  upon  allegations  for  that 
purpose,  as  prescribed  in  article  first  of  title  third  of  chapter 
eighteenth  of  thitf  act.  where  the  plaintiff  was  duly  cited  in  the 
special  proceeding  in  the  surrogate  s  court,  before  the  commence- 
ment of  the  action. 

Ii.  1853,  ch.  288,  §  1  (4  Edm.  508), 

i  1867.  Retro0p«etlTe  effect  of  this  Article. 

The  provisions  of  this  article  apply  as  well  to  wills  made  before, 
I  to  those  made  after,  this  article  takes  effect. 
SB.«.68,HB6buid68baiid  part  of  ft  67a  (S  Bdm.  6»). 
ISa  465 
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ARTICL.E3   FOrRTH. 

General  and  miscellaneous  provisions. 

Sec.  1868.  Action  by  child  born  after  will,  or  by  witnens  to  will. 
1809.   Bectflvor,  as  successor  of  surviving  executor,  etc. 
1870.  Next  of  klu  deflued, 

§  1808.  [Repealed  by  U  1900,  ch.  18.  See  Consolidated  Laws, 
tit.   Decedent  Estate  Law,   §  28.] 

§  1860.  [An'd,  IHfMt.]  Rec«iTer,  a.H  nnccseasor  of  sarTlvinic 
executor,    etc. 

Whore  the  estate  of  a  decedent  has  been  brought  nnder  the 
jurisdiction  of  the  supreme  court,  by  an  action  for  partition  or 
distribution,  or  for  the  construction  or  establishment  of  a  will, 
the  court  may,  upon  the  death  of  the  sole  survlTing  executor, 
appoint  a  receiver  of  the  estate,  pending  the  action,  upon  such 
termo  and  conditions,  and  upon  such  notice  to  the  parties  inter- 
ested, as  the  court  directs,  and  upon  such  security,  if  any,  as  to 
the  court  seems  proper.  For  the  purpose  of  carrying  into  effect 
the  judgment  and  orders  of  the  court  in  relation  to  the  estate, 
a  receiver  so  appointed  is  the  successor  in  interest  of  the  sur- 
%'iving  executor;  and  has,  subject  to  the  direction  of  the  court, 
the  like  power,  as  an  administrator  with  the  nviU  annexed. 

L.   1895,  ch.  946. 

§  1870.  Next  of  kin  deOnea. 

The  term  "  next  of  kin,"  as  used  in  this  title,  includes  alt 
tho.<<e  entitled,  under  the  prorisiona  of  law  relating  to  the  dis- 
tribution of  personal  property,  to  share  in  the  unbeQoeathed 
assets  of  a  decedent,  after  payment  of  debts  and  e:q;»en8eB»  other 
than  a  surviving  husband  or  wife. 

See   II   1905  and  2514,  snbd.   12,   post. 
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TmjB  IV. 
other  spacial  actions  and  rights  of  Aotion. 

Artlde  1.  Judgment  creditor's  action. 

2.  Action  by  a  private  person  apon  an  ofllcial  bond. 
8.  Action  hj  a  private  person  for  a  penalty  or  forfeltniJV 
4.  Certalir  actions  to  reeorer  damsses  fw  wroQgfl. 
ft.  MlsceUaneoos  actions  and  rights  of  action. 

AaTICIiEl  FIRST. 

Jtidgment  creditofB  (ictioru 

Soe.  18n.  Whan  judgment  creditor  may  bring  action. 
Ib72.  To  what  county  execution  must  have  iBsued. 

1873.  What  property  may  be  reached. 

1874.  Interest  of  judgment  debtor  In  land  contract  may  b«  rMtlM^* 
18TS.  Id.:  how  applied. 

1S76.  Injunction  may  be  Issued. 

1877.  Jtscelyec  may  bs  appointed. 

1878.  Bow  discovery  may  be  compelled. 

18TB.  Application  of  this  artl<4e;  what  property  cannot  be  reaetaei. 

§  1871.  IVlien  Jvasmeut  creditor  may  brinff  action. 

When  an  execution  against  the  pi^petty  of  a  judgment  debtor. 
Issued  oat  of  a  court  of  record,  as  prescribed  in  the  next  section, 
has  been  returned  wboUj  or  partly  UDsatisfied,  the  judgment 
creditor  may  maintain  an  action  against  the  judgment  debtor, 
and  any  other  person*  to  compel  the  discoTery  of  any  thing  in 
action,  or  other  proDerty  belonging  to  the  judgment  debtor,  and 
of  any  money,  thing  in  action,  or  other  property  due  to  him,  or 
held  in  trust  for  him;  to  prevent  the  transfer  thereof,  or  the 
payment  or  delivery  thereof,  to  hira^  or  to  any  othec  person;  and 
to  procure  satisfaction  of  the  pUintifPs  demand,  as  prescribed  in 
the  next  section  but  one.  Where  the  execution  was  issued  as 
prescribed  in  section  1034  of  this  act,  and  a  defondaut  not  sum- 
moned in  the  original  action  is  made  a  defendant  in  an  action 
brouirht  under  this  section,  persoaal  property,  owned  by  him 
jointly  with  the  defendants  siuumoned  or  with  any  of  them, 
may  be  apn^ied  to  the  satisfaction  of  the  plaintiff's  demand  as 
prescribed  in  this  article. 

8  R.  8.  .171,  i  88  (a  Bdm.  laO).    8m,  also.  H  217.  Yi8  and  827,  ante. 

I  18T2.  To  virliat  conntr  exeontlon  muiit  listve  i«««ed« 

To  entitle  the  judgment  creditor  to  maintain  an  action  as  pre- 
scribed in  the  last  section,  the  execution  mast  have  been  issued 
as  follows: 

1.  If,  at  the  time  of  the  commencement  of  the  action,  the  judg- 
ment debtor  is  a  resident  of  the  State,  to  the  sberiif  of  the  county 
where  he  resides. 

2.  If  he  is  not  then  a  resident  of  the  State,  to  the  sheriff  of 
the  county  where  he  has  an  office,  for  the  regular  transaction  of 
business  in  person;  or  if  he  has  no  such  oflSce  within  the  State, 
to  the  sheriff  of  the  county  where  the  judgment-roll  is  filed, 
unless  the  execution  was  issued  out  of  a  court,  other  than  the 
court  in  which  the  ju(]lgmeut  was  rendered;  in  which  case,  it 
must  have  been  issued  to  the  sheriff  of  the  county  where  a 
transcript  of  the  judgment  is  filed. 

f  1878.  IVlurt  vropcrtT  may  be  ^cached. 

The  final  Judgment  in  the  action  must  direct  and  provide  for 
the  satisfaction  of  the  sum  due  to  the  plaintiff,  out  of  any  money, 
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thing  in  action,  or  other  personal  property,  belonging  to,  or  due 
to  the  judgment  debtor,  or  held  in  trust  for  him,  which  is  dis- 
covered in  the  action;  whether  the  same  might  or  might  not 
have  been  originally  taken  by  Tirtue  of  an  execution. 

2  R.  S.  780,  i  39. 


S  1874.  Interest  of  Jadgrment  delbtor  in  Ifltad  contraet  mtmy 
be  reached. 

The  final  judgihent  in  the  action  must  also  direct  and  provide 
for  the  satisfaction  of  the  sum  due  to  the  plaintiff,  out  of  the 
interest,  if  any,  of  the  judgment  debtor,  in  a  contract  for  the 
purchase  of  real  property  by  him;  either  by  selling  the  interest, 
or  by  transferring  it  to  the  judgment  creditor,  in  such  a  manner 
and  upon  such  terms,  as  the  court  deems  most  conducive  to  the 
interests  of  the  parties.  Where  the  person,  bound  to  perform  the 
contract  to  the  judgment  debtor,  is  a  defendant  in  the  action,  the 
final  judgment  may  direct  a  specific  performance  of  the  contract 
to  the  judgment  creditor,  or,  where  the  interest  in  the  contract 
is  directed  to  be  sold,  to  the  purchaser. 

1  B.  S.  744.  f  6  <1  Bdm.  086),  axn'd.     See  f  1268. 

S  1876.  Id.  I  kovr  applied. 

In  a  case  specified  in  the  last  section,  the  value  of  the  interest 
of  the  judgment  debtor  holding  the  contract  must  be  ascertained, 
under  the  direction  of  the  court;  and  so  much  thereof  as  is  nece*- 
sary  must  be  applied  to  the  payment  of  the  sum  due  to  the  plain- 
tiff, and  the  residue,  if  any,  to  the  benefit  of  the  judgment  debtor. 

Id.,  f  6. 

f  187e.  lajnnetloa  mar  be  iMned. 

A  temporary  injunction,  restraining  the  transfer  to  any  person^ 
or  the  payment  or  delivery  to  the  judgment  debtor,  of  any  money, 
thing  in  action,  or  other  property  or  interest,  which  may,  by  the 
provisions  of  this  article,  be  applied  to  the  satisfaction  of  the 
sum  due  to  the  plaintiff,  may  be  granted  in  the  action.  The 
injunction,  and  the  proceedings  before  and  after  it  is  granted, 
are  governed  by  the  provisions  of  article  first  of  title  second  of 
chapter  seventh  of  this  act;  for  which  purpose,  the  injunction  is 
deemed  to  be  one  of  those  specified  in  section  803  of  this  act. 

2  R.  S.  174,  i  89. 

I  1877.  Reeel-rer  mar  be  appointed. 

The  court  may,  by  an  order,  or  by  the  interlocutory  or  final 
judgment  in  the  action,  appoint  a  receiver  of  any  or  all  of  the 
property  of  the  judgment  debtor;  and  may  direct  the  judgment 
debtor,  or  any  other  defendant  in  the  action,  to  convey  or  deliver 
to  the  receiver,  as  justice  requires,  any  property,  real  or  personal, 
book,  voucher,  or  other  paper,  or  to  execute  any  instrument, 
which  it  deems  necessary,  for  perfecting  or  assuring  the  receiver's 
title  or  possession. 

See   H   714-716  and  718.   ante. 

S  1878.  Hovr  dlaeo'veirT'  may  be  eompellc»d. 

A  discovery  mny  be  compelled  in  an  action,  brought  as  pre- 
scribed in  this  article,  by  directing  the  person,  required  to  make 
it,  to  appear  before  the  court,  or  a  referee  appointed  by  It,  and 
to  be  examined  under  oath,  concerning  the  matters  pertaining  to 
the  discovery.    But  this  section  does  not  affect  the  right  of  the 
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plaintiff,  to  cause  the  depoBition  of  a  defendant  to  be  taken,  as 
prescribed  in  article  first  of  title  third  of  chapter  ninth  of  this  act. 

I  18T9.  AppllMttioM  of  tMla  artfolei  frlui.t  propertT  eannot 


This  article  does  not  apply  to  a  case,  where  a  judgment  debtor 
is  a  corporation,  created  by  or  under  the  laws  of  the  State.  Nor 
does  it  authorize  the  discoTery  or  seizure  of,  or  other  interference 
with,  any  property^  which  is  expressly  exempted  by  law  from 
levy  and  sale,  oy  virtue  of  an  execution;  or  any  money,  thini?  in 
action,  or  other  property,  held  in  trust  for  a  judgment  debtor, 
where  the  trust  has  oeen  created  by,  or  the  fund  so  held  in  trust 
has  proceeded  from,  a  i>er«on  other  than  the  judgment  debtor; 
or  the  earnings  of  the  judgment  debtor  for  his  personnl  serTicos, 
rendered  within  sixty  days  next  before  the  commencement  of  the 
action,  where  it  is  made  to  appear,  by  his  oath  or  otherwise,  that 
those  earnings  are  necessary  foi  th^  use  of  a  family,  wholly  or 
partly  supported  by  his  labor. 

L.  1870.  eh.  161,  9  8.  snbd.  I  (7  Edm.  ^11;  i^  X!-  8.  fiTt,  eh.  1,  ^  BB  UiA  m 
C2  Edm.  180).    See  Oo.  Proe.,  f  297. 
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ARTICIiB   SBOOHD. 

AcHon  bji  a  private  person  ypon.  an  offlpiaZ  bond. 


Bee.  1880.  Application  for  lea  to  to  ane  sheriff 'a  bond;  proof 

1881.  Order  granting  leave;  action  thereupon. 

1882.  Sacceasive  acUona. 

1888.  Indorsement  upon  execution. 

1884.  CSollection  of  execution;  when  a  defence  to  ifcneqmwtt  acttoOk 

1886.  When  claimanta  entitled  to  ratable  dJ»tribut|oik. 

1886.  Action  upon  a  surrogate 'a  bond. 

1887.  Action  upon  a  county  treasurer's  bond. 

1888.  Actions  upon  official  bonds  of  other  oiDcets. 

1889.  Actions,  etc.,  under  the  last  three  sections    regidatad. 

1890.  Receivers,  etc.,  deemed  public  officers. 

1891.  Demand  of  money;  when  necessary  before  application. 

1892.  Application  may  be  made  ex  parte. 


{  1880.  [Am'd,  1895.]  Application  for  leave  to  mse  alherUI^ 
bond;   proof  reaiii'cd. 

Where  a  sheriff  is  liable  for  the  escape  of  a  prisoner  committed 
to  his  custody,  or  is  guilty  of  any  other  actionable  default  or 
misconduct  in  his  office,  the  person  injured  thereby  may  apply 
to  the  supreme  court,  for  leave  to  prosecute  the  sheriff's  official 
l)ond.  The  application  must  be  accompanied  with  proof,  by  affi- 
davit, of  the  default  or  misconduct  complained  of,  and  that  satis- 
faction of  the  same  has  not  been  received;  and  with  a  certified 
copy  of  the  official  bond. 

2  B.  8.  476.  i9  1  and  2  <2  Edm.  498);  L.  1895,  ch.  946. 

I  1881.  Order  orrantincr  lesiTe;  itction  thereupon. 

Upon  such  an  application,  the  court  must  grant  an  order,  per- 
mitting the  applicant  to  maintain  an  action  upon  the  bond.  The 
action  must  be  brought,  in  the  court  which  granted  the  order, 
by  the  applicant  as  plaintiff;  and  it  may  be  maintained,  as  if 
the  applicant  was  the  obligee  named  in  the  bond,  except  as  other- 
wise expressly  prescribed  in  this  article. 

Id.,  i  8.    See.  also.  1  R.  S.  378,  fi  67  (1  Edm.  861). 

9  1882.   [Am'd,   189S.]    Successive  actions. 

The  same,  or  any  other  applicant,  may,  in  like  manner,  either 
before  or  after  judgment  in  the  first  action,  obtain  an  order,  per- 
mitting him  to  maintain  another  action,  in  the  same  court,  upon 
the  same  bond,  for  another  default  or  misconduct.  Any  number 
of  such  orders  may  be  successively  made;  and  neither  of  the 
actions  authorized  thereby  is  affected  by  the  pendency  of,  or  the 
recovery  of  judgment  in,  any  other,  except  as  otherwise  expressly 
prescribed  in  this  article. 

Id.,  18  6,  6.  7  and  8,  am'd  and  consolidated;  L.  1890,  ch.  946.  See  8  188e» 
post. 

I  1888.  Indorsement  upon  execution. 

Where  an  execution  is  issued  upon  a  judgment,  recovered 
against  the  sheriff  and  any  of  his  sureties,  in  an  action,  brought 
pursuant  to  the  last  four  sections,  the  plaintiff's  attorney  must 
indorse  thereon  a  direction  to  collect  the  same,  in  the  first  place, 
out  of  the  property  of  the  sheriff,  and.  if  sufficient  property  of 
the  sheriff  cannot  be  found,  then  to  collect  the  deficiency  out  of 
the  property  of  the  surety  or  sureties. 

Id.,  9  16. 
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I  1894.  C^llecti^n  mt  exe««itloii|  ^rlhe&  a  Aefenoe  €•  sub- 
It  AOtfon. 


It  is  a  defence  by  a  surety,  against  whom  aB  action  is  bronght 
upon  a  sherifiTs  official  bond^  that  ho,  or  any  other  surety  or 
saretiest  hare  be«i  or  will  be  compelled,  for  ivant  of  sufficient 
property  of  the  sheriff,  to  pay,  upon  one  or  more  judgments 
recovered  against  him  or  them*  upon  the  siime  bond,  an  aggregate 
amount,  exclusive  of  costs,  officers*  fees,  and  expenses,  equal  to 
the  sum  for  which  the  defendant  is  liable,  by  reason  of  the  bond. 
It  is  a  partial  defence,  that  the  difference  between  the  aggregate 
amount,  so  paM,  or  to  b^  paid,  and  f^  sum  for  which  the  defend- 
ant is  thus  liable,  is  less  than  the  amount  of  the  plaintiffs 
demand. 

a  a.  8.  476,  U  12,  IB  SDd  14. 

i  188&  DTMeA  elAlaumta  entitled  to  vataMe  dlatrilmtlon. 

If  the  aggregate  amount  of  the  liabilities,  which  might  be  recov- 
ered by  actions  upon  the  sheriff's  official  bond,  as  prescribed  in 
this  article,  exceeds  the  sum  for  which  the  sureties  are  liable, 
the  court  mustf  upon  the  application  of  a  person  who  has  ob- 
tained leave  to  prosecute  the  bond,  made  u|)on  notice  to  the  plain- 
tifiTs  attorney,  in  each  action  then  pending  upon  the  sheriff's 
official  bond,  and  in  each  uncollected  judgment  recovered  there- 
upon, direct  and  provide  for  the  distribution  of  the  money,  col- 
lected out  of  the  property  of  the  sureties,  among  the  persons  in 
favor  of  whom  the  ifabillHes  have  accrued,  in  proportion  to  the 
amount  which  each  one  is  entitled  to  recover;  to  be  ascertained 
by  a  reference,  or  in  such  other  manner  as  the  court  directs. 
For  the  ourposee  of  the  motion  an  order  may  be  made  by  a  judge, 
forbidding  tiie  payment  to  the  plaintiff  in  any  action,  of  the  sum 
collected  or  to  be  collected  by  virtue  of  a  judgment  therein.  But 
this  section  does  not  authorize  the  court  to  compel  a  plaintiff  to 
refund  any  money,  collected  and  received  by  him,  in  good  faith, 
before  service  of  notice  of  such  an  order. 

Id..  H  17  ud  18. 

I  188^  Aotion  ui^A  a  sarrogmte's  bond. 

Where  a  surrogate,  or  an  officer  acting  as  surrogate,  is  guilty 
of  any  actionable  default  or  misconduct  in  his  office,  the  person 
hijured  thereby  may  apply  for  leave  to  prosecute  the  delinquent's 
official  bond. 

Id.,  H  10  aod  aO.    See  L.  18S8,  cb.  213  (8  Edm.  340). 

I  188T.  Aetloa  vpon  a  oonaty  treaaiuner'it  bond* 

.Where  a  certified  copy  of  the  order  or  judgment  of  a  court, 
directiiig  a  county  treaaurev  to  pay  or  deliver  to  one  or  more 
persona  designated  therein  any  money,  storlvs,  securities,  or  other 
investments  held  by  him,  subject  to  the  direction  of  that  court. 
Is  served  upon  the  county  treasurer,  if  he  fails  to  obey  the  direc- 
tion, the  person  injured  thereby  may  apply  for  leave  to  prosecute 
his  official  bond.  Service  upon  a  comity  treasurer,  as  required 
by  this  section,  may  be  made  personally,  or  by  leaving  the  paoer, 
either  at  his  office,  during  his  absence  therefrom,  with  a  person 
of  suitable  age  and  discretion,  having  charge  of  the  office,  or  at 
his  residence,  or  his  last  residence  within  the  county,  with  a 
person  of  suitable  age  and  discretion. 

L.  1874,  ch.  524,  tf  1  aiv*  2  (9  Edm.  066). 
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S  1888.  A«tlOAB  upon  oM^iml  bonds  of  otker 

Where  a  public  officer  is  required  to  give  an  official  bond  to 
the  people,  and  special  proTision  is  not  made  by  law  for  the 

Erosecution  of  the  bond,  by  or  for  the  benefit  of  a  person  who 
as  sustained,  by  his  default,  delinquency  or  misconduct,  an 
injury,  Cor  which  the  sureties  upon  the  bond  are  liable,  such  a 
person  may  apply  for  leave  to  prosecute  the  delinquent's  official 
bond. 

8e«  L.  1874,  cb.  624,  H  1  ftad  2  (9  Edm.  966);  B.  8.,  |f  21-2T. 


{  IHHB,  Aetlomsy  oto.^  under  tbe  Uuit  tkree  sectiona  rei 
lat«d. 

Sections  1880  to  1885  of  this  act,  both  inctusive,  gorern  an 
application,  made  as  prescribed  in  either  of  the  last  three  sections, 
and  each  action  brought  pursuant  to  an  order  made  thereupon, 
as  if  the  delinquent  officer  and  his  sureties  were  named  therein 
instead  of  the  sherifit  and  his  sureties. 

S  1800.  Receivers,  etc.,  deemed  public  olBcers. 

A  receiver,  an  assignee  of  an  insolvent  debtor,  or  a  trustee  or 
other  officer,  appointed  by  a  court  or  a  judge,  is  a  public  officer, 
within  the  meaning  of  the  last  section  but  one;  but  where  he 
was  appointed  by  or  pursuant  to  the  order  of  a  court,  or  in  a 
special  proceeding  s^cified  in  title  twelfth  of  chapter  seventeenth 
of  this  act,  the  application  for  leave  to  prosecute  his  official  bond 
must  be  made  to  the  court  by  which,  or  pursuant  to  whose  order, 
he  was  appointed,  or  in  which  the  judgment  was  rendered,  tm 
the  case  may  be.  An  action,  brought  as  prescribed  in  this  section, 
must  be  brought  in  the  court  to  which  application  is  made  for 
leave  to  bring  it 

S  1801.  Demand  of  money |  ^rhen  necesanry  before  nppll* 
cation. 

Where  the  default,  by  reason  of  which  an  application  for  leave 
to  prosecute  an  official  bond  is  made,  as  prescribed  in  this  article, 
consists  of  the  non-payment  of  money,  and  special  provision  is 
not  otherwise  made  by  law,  the  applicant  must  prove  a  demand 
of  the  money  from  the  officer,  or  that  a  demand  cannot  be  made, 
with  due  diligence.  But  such  proof  is  not  necessary  where  the 
applicant  has  recovered  a  judgment  against  the  officer. 

i  1802.  Application  oftay  be  made  eac  parte. 

An  application  for  leave  to  prosecute  an  official  bond,  as  pre 
scribed  in  this  article,  may  be  made  without  notice;  but  in  that 
case  the  officer,  or  either  of  his  sureties,  may  apoly,  upon  notice, 
to  vacate  an  order  permitting  the  uppUcant  to  maintain  an  action, 
upon  any  ground,  i^iowing  that  it  ought  not  to  have  been  granted* 
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ARTIOIiK   THIRD 

Action  by  a  private  person  far  a  penalty  orforfeiture, 

••«.  1808.  Action  l>7  person  epeclallj  aggrleyed. 
ISM.  Action  by  common  informer. 
IMS.  Id.;  Mrvlco  of  sammoni. 

1886.  Id.;  wben  not  bavted  by  a  coBusiTe  reeorery* 
18snr.  Indoxsomont  upon  snmmoiui. 
1888.  Wben  part  of  a  penalty  may  be  recorered. 

f  1888.  Action  by  person  ■peolally  airsrrleTed. 

Where  a  penalty  or  forfeiture  is  given  by  a  statute,  to  a  person 
ag^eved  by  the  act  or  omission  of  another,  the  person  to  whom 
it  is  given  may,  if  it  is  pecuniary,  maintain  an  action  to  recover 
the  amount  thereof;  or,  if  it  consists  of  the  forfeiture  of  a  chattel 
he  may  maintain  an  action  to  recover  the  chattel,  or  its  value' 
or  other  damages,  as  the  case  requires.  ' 

2  R.  B.  480,  f  1  (2  Edm.  602).  am'd. 

I  1894.  Aetlon  by  eommon  informer. 

Where  a  penalty  or  forfeiture  is  given,  by  a  statute,  to  any 
person  who  sues  therefor,  an  action  to  recover  it  may  be  main- 
tained by  any  person  in  his  own  name;  but  the  action  cannot  be 
compromised  oc  settled  without  the  leave  of  the  court  in  which 
it  is  brought. 

Id.,  §1  6  and  6.    See  i  887.  ante. 

S  1885.  Id.  I  aervioe  of  summons.. 

The  summons  in  an  action,  brought  as  prescribed  in  the  last 
section,  can  be  served  only  hj  an  officer  authorized  by  law  to 
collect  an  execution,  issued  out  of  the  same  court.  The  sum- 
mons, when  issued,  cannot  be  countermanded  by  the  plaintiff 
before  the  service  thereof;  and,  immediately  after  it  has  been 
served,  the  officer  who  served  it  must  file  it,  with  his  certificate 
of  service,  in  the  office  of  the  clerk,  or  deliver  it,  with  a  like 
certificate,  to  the  magistrate  by  whom  ft  was  issued,  as  the  case 
reqaires. 

Id.,  part  of  I  6. 

I  1886.  Id.  I  wken  not  bnrred  by  n  collnsiTe  reeoTery. 

In  an  action  to  recover  a  penalty  or  forfeiture,  given  by  a 
statute,  brou^^t  by  any  person,  other  than  the  person  aggrieved, 
or  a  public  officer,  the  plaintiff  may  recover,  notwithstanding  the 
recovery  of  a  judgment,  for  or  against  the  defendant,  in  an  action 
brought  therefor  by  another  person,  if  he  establishes  that  the 
former  Judgment  was  recovered  coUusively  and  fraudulently. 

Id.,  i  14. 

I  188T.  Indorsentent  npon  summons. 

In  an  action  to  recover  a  penalty  or  forfeiture,  given  by  a  stat- 
ute, if  a  copy  of  the  complaint  is  not  delivered  to  the  defendant 
with  a  copy  of  the  summons,  a  general  reference  to  the  statute 
must  be  indorsed  upon  the  copy  of  the  summons  so  delivered,  in 
the  following  form:  "According  to  the  provisions  of,"  etc.;  adding 
such  a  description  of  the  statute,  ns  will  identify  it  with  con- 
venient certainty,  and  also  specifying  the  section,  if  penalties  or 
forfeitures  are  given,  in  different,  sections  thereof,  for  different 
acts  or  omissiosa 

Mm  17. 
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I  1896.  'Wlien  part  of  a  peaaltr  max  be  reeoTered. 

Where  a  statute  gives  a  pecuniary  penalty  or  forfeiture,  not 
exceeding  a  specified  sum,  an  action  may  be  maintained  to  recorer 
the  sum  specified;  and  the  court,  jury,  or  referee,  by  which  or 
by  whom  the  issues  of  fact  are  tried,  or,  where  Judgment  is  taken 
by  default  for  failure  to  appear  or  plead*  the  damages  are  ascer- 
tained, may  award  to  the  plaintiff  tne  whole  sum,  or  such  a  pact 
thereof,  as  he  or  it  deems  proportionate  to  the  offence. 

a  B.  S.  480,  i  10,  am*d. 
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ARTICLE   FOURTIL 

Certain  actions  to  recover  damages  for  wrongs. 

See.   1899.  CItU  and  criminal  proeecutlons  not  mergtHl. 

1900.  Action   for  suing,   etc,   in  name  of  ttnoUUer.    Afade  alao  a  misde* 

mi'i^nor. 

1901.  Trrtle  and  ofh^f  fncrea«ed  danragen  to  be  recovetod. 

1902.  Action   for  cauKing  death  by  nogligeuce,  etc. 

1903.  T>t«trlbutlon  of  damage*  recoTered. 

1904.  Id.;    amount  of   recorcry* 
190&  Next  of   Mn   defined. 

lOOC.  Action   for   Hlamler    of   a    woman. 

1907.  When   action   for   Kbel    catinot   be   maintained. 

1905.  The    Icflt    8««t1on    qnalifled. 

§  XS9%.  CItII  «»d  ertaalttal  pra»eoiitlon»  not  Btercred. 

Where  the  riolAtion  of  a  right  admits  of  a  civil  and  also  of  a 
criminal  prosecution,  the  one  is  not  merged  in  the  other. 
Oo.  Proe.,  f  7. 

9  lOOO.  Action  for  nnlnup,  etc.^  In  name  of  nnotliep. 
Made   aliio   a   mlndcmeanor. 

If  a  person,  vexatiously  or  malicionaly,  in  the  name  of  another 
but  without  the  lattcr's  ooiLScnt,  or  in  the  name  of  an  nnknown 
person,  commences  or  continues,  or  causes  to  be  commenced  or 
continued,  an  action  or  «)peciiil  proceeding,  in  a  court,  of  record, 
or  not  of  record,  or  a  special  proceeding  before  a  judge  or  a 
ju8ti€;e  of  the  peace;  or  takes^  or  causes  to  be  taken,  any  proceed* 
in^,  in  the  course  of  an  action  or  special  proceeding  in  such  a 
court,  or  before  such  an  officer,  either  before  or  after  judgment 
or  other  final  determination:  an  action,  to  recover  damages  there- 
for, may  be  maintained  against  him,  by  the  adverse  party  to  the 
action  or  special  proceeding;  and  a  like  action  may  be  maintained 
bj  the  person,  ix  an^',  whose  uame  was  thus  used.  He  is  also 
leniltj  of  a  misdemeauor,  punishable  by  imprisonment,  not  exceed- 
ing six  mon1;ha« 

2  B.  S.  55<),   I  1   (2  Edin.  571).    See  Penal  Code.  |  15S. 

I  1901.  Treble  and   other  Increaned   damaireM   to   b#  re- 


in an  action,  brought  by  the  adverse  party,  as  prescribed  in 
the  last  section,  the  plaintiff,  if  he  recovers  final  judgment,  is 
entitled  to  recover  treble  damage?*.  In  an  action,  brought  by  the 
person  whose  name  was  used,  as  prescribed  in  the  last  section, 
the  plaintiff  is  entitled  to  recover  hia  actual  damages,  and  two 
hundred  and  fifty  dollars   iri*  addition  thereto. 

Id.,  part  of  I  1.    See,  al^o,  \\  1020  nml  llS-1,  ante. 

i  ie02.  fAm*d,  1909.]  Action  for  canntns:  death  by 
aeffllfrence,   ct   cetera. 

The  executor  or  administrator  of  a  decedent  who  has  left  him 
or  her  aurrmn^  a  hnaband,  wife,  or  next  of  kin,  may  maintain 
an  action  to  recover  damages  for  a  wrongful  act,  neglect  or  dc»- 
fanlt,  by  which  the  decedent's  death  was  caused,  against  a 
natural  person  who,  or  a  corporation  which,  would  have  beeu 
liable  to  an  action  in  favor  of  the  decedent  by  reasou  thereof 
if  death  had  not  en.sued.  Such  an  action  must  be  commenced 
within  two  years  after  the  decedent's  death.  When  the  husband, 
wife  or  next  of  kin  do  not  i»artici|)ate  in  the  estate  of  decedent, 
under  a  will  mppointing  an  exe<:utor,  other  than  such  husband, 
wife  or  next  of  kin,  who  refuses  to  briiiff  such  action,  then  such 
husband,  wife  or  next  of  kin  shall  be  entitled  to  have  an  admiuis- 
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trator  appointed  for  the  purpose  of  prosecuting  such  action  for 
their  benefit. 

L.  1847.  ch.  450.  |  1  (4  Edm.  526),  and  a  portion  of  f  2  as  am*d  by 
L.  1849.  ch.  256.  and  by  L.  1870,  ch.  78  (7  Bdm.  091).  Am'd  by  L.  1909, 
ch.   221.       In  effect  Sept.    1,   1900.     See   S   384. 

I  1003.  [Am'd,  1904y  1911.]  DiatrlbuttoM  of  damages  re- 
covered. 

The  damages  recovered  in  an  action,  brought  as  prescribed  in 
the  last  section,  are  exclusively  for  the  benefit  of  the  decedent's 
husband  or  wife,  and  next  of  kin;  and  when  they  are  collected, 
they  must  be  distributed  by  the  plaintiff,  as  if  they  were  unbe- 
queathed  asse]:s,  left  in  his  hands,  after  payment  of  all  debts, 
and  expenses  of  administration;  subject,  however,  to  the  follow- 
ing provision,  to  wit:  In  case  the  decedent  shall  have  left  him 
surviving  a  wife,  or  a  husband,  but  no  children,  the  damages  re- 
covered shall  be  for  the  sole  benefit  of  such  wife  or  husband. 
The  plaintiff  may  deduct  from  the  recovery  the  reasonable  ex- 
penses of  the  action,  the  reasonable  funeral  expenses  of  the  dece- 
dent, and  his  commissions  upon  the  residue;  which  must  be  al- 
lowed by  the  surrogate,  upon  notice,  given  in  such  a  manner  and 
to  such  persons,  as  the  surrogate  deems  proper. 

L.  1S47,  ch.  450,  |  2.  as  am'd  by  L.  1849  and  1870;  L.  1904,  cb.  515; 
L.  1911,   eh.   122.   In  effect  Sept.   1,  1911. 

!  1904.   [Am'd,  1895.7     Id.?  amonni  of  i>eeo-r«rr. 

The  damages  awarded  to  the  plaintiff  may  be  such  a  sum  as 
the  jury  upon  a  writ  of  inquiry,  or  upon  a  trial,  or,  where  Issues 
of  fact  are  tried  without  a  jury,  the  court  or  tne  referee,  deems 
to  be  a  fair  and  just  compensation  for  the  pecuniary  injuries, 
resulting  from  the  decedents  death,  to  the  person  or  persons,  for 
whose  benefit  the  action  is  brought.  When  final  judgment  for 
the  plaintiff  is  rendered,  the  clerk  must  add  to  the  sum  so 
awarded,  interest  thereupon  from  the  decedent's  death,  and  in- 
clude it  in  the  judgment.  The  inquisition,  verdict,  report  or  deci- 
sion, majr  specify  the  day  from  which  interest  is  to  be  computed; 
if  it  omits  so  to  do,  the  day  may  be  determined  by  the  clerk, 
upon  affidavits. 

Jd.,  remainder  of  f  2,  am*d  by  L.  1849,  ch.  256;  L.  1870,  ch.  78  (7  Edn. 
591);  Lb  1895,  ch.  940. 

«   1906.  Next   of  kin   defined. 

The  terra,  "  next  of  kin,"  as  used  lu  the  foregoing  section,  has 
the  meaning  specified  in  section  1870  of  this  act. 

See    i    1870,    ante. 

i   1900.  Action  for  nlander  of  a  \roman. 

In  an  action  of  slander,  brought  by  a  woman,  for  words  im- 
puting unchastity  to  her,  it  is  not  necessary  to  allege  or  prove 
special  damages.  If  the  plaintiff  is  married,  the  damages  recov- 
ered are  her  separate  property. 

L.    1871,    ch.   219,    §   1    (9  Edm.    67).     See   I   450,   ante. 

S  1907.  'Wlien  action  for  libel  cannot  be  maintained. 

An  action,  civil  or  criminal,  cannot  be  maintained  against  a  re- 
porter, editor,  publisher,  or  proprietor  of  a  newspaper,  for  the 
publication  therein  of  a  fair  and  true  report  of  any  judicial,  legis- 
lative, or  other  public  and  official  proceedings,  without  proving 
actual  malice  in  making  the  report. 

L.    1854,   cb.    130.    ||   1  aud   2    (5   Edm.   160). 

I  1008.   The  last  nectlon  qnallfied. 

The  last  section  does  not  apply  to  a  libel,  contained  in  the 
heading  of  the  report;  or  in  any  other  matter,  added  by  any  per- 
son concerned  in  the  publication:  or  in  the  report  of  any  thing 
said  or  done,  at  the  time  and  plnre  of  the  public  and  official 
proceedings,  which  was  not  a  part  thereof. 
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ARTICLK    FIFTH, 

Miscellaneoits  actions  and  rights  of  action, 

1900.  Wben    transferee   of   claim   or   demand   may   rae.     ElgbU   of   de* 
feadant,  etc. 

1910.  What  clalma  or  demands  may  be  transferred. 

1911.  Id. ;  cause  of  action  for  osury. 

1912.  JodiBrment,   when  assignable. 

1913.  Action   upon  Judgment  regulated. 

1914.  Ancillary  action   for  discovery  abolished. 

1915.  Action  upon  a  penal  bond. 

1916.  Action  by  surety  or  trustee  to  recoyer  costs,  etc 

1917.  Action  upon  lost  negotiable  paper. 

1918.  The  last  section  qualifled. 

H  1900-1010.  [Repealed  by  L.  1909,  ch.  45.  See  Consolidated 
Laws,  tit.  Personal  Property  Law,  §  41.] 

S  lOll.  [Repealed  by  L.  1909,  ch.  25.  See  Consolidated  Laws, 
tit.  €reneral  Easiness  Law,  §  375.] 

9  lOia.  [Repealed  by  L.  1909.  ch.  45.  See  Consolidated  Laws, 
tit.  Personal  Property  Law,  §  41.] 

I  1018.  [An'd,  1806.1     Action  upon  Judsment  recrulnted. 

Except  in  a  case  where  it  is  otherwise  specially  prescribed  in 
this  act,  an  action  upon  a  judgment  for  a  sum  of  money,  rendered 
in  a  court  of  record  of  the  State,  cannot  be  maintained,  between 
the  origrinal  parties  to  the  judgment,  unless,  either 

1.  Ten  years  hare  elapsed  since  the  docketing  of  such  judg- 
ment; or, 

2.  It  was  rendered  against  the  defendant  by  default,  for  want 
of  an  appearance  or  pleading,  and  the  summons  was  served  upon 
him,  otherwise  than  personally;  or 

3.  The  court  in  which  the  action  is  brought  has  previously 
made  an  order,  granting  leave  to  bring  it.  Notice  of  the  appli- 
cation for  such  an  order  must  be  given  to  the  adverse  party,  or 
the  person  proposed  to  be  made  the  adverse  party,  personally, 
unless  it  satisfactorily  appears  to  the  court,  that  personal  notice 
cannot  be  given,  with  due  diligence;  in  which  case,  notice  may  be 
given  in  such  a  manner  as  the  court  directs. 

Go.  Ptoc.,  i  71.  L.  1896,  ch.  568.  In  effect  Sept.  1,  1896.  See,  also, 
I   3154,    post. 

i   1014.   Ancillary  action  for  discovery  abollsl&ed. 

An  action  cannot  be  maintained,  to  obtain  a  discovery  under 
oath,  in  aid  of  the  prosecution  or  defence  of  another  action. 

Id.,  i  389.  am'd. 

f  1916.  Action  upon  a  penal  bond. 

A  bond  in  a  penal  sum,  executed  within  or  without  the  State, 
and  containing  a  condition  to  the  effect,  that  it  is  to  be  void,  upon 
performance  of  any  act,  has  the  same  effect,  for  the  purpose  ol 
maintaining  an  action  or  special  proceeding,  or  two  or  more  sue- 
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eessive  actions  or  special  proceedings  thereupon,  as  if  it  (*on- 
tained  a  covenant  to  paj'  the  sum.  or  to  i»erform  the  act  specified 
in  the  condition  thereof.  But  the  damuKes  to  be  recovered  for  a 
breach,  or  successive  breaches,  of  the  condition,  cannot,  in  the 
aggregate,  exceed  the  L>enal  sunij  except  where  the  condition  is  for 
the  pavnient  of  money:  in  whioli  case,  they  cannot  exceed  the 
p<*nal  sum,  with  interest  thereupon,  from  tlie  time  whrn  the  de- 
fendant made  default  in  the  performance  of  the  condition. 

Soe  2  R.  S.  353,  SI  12  and  13  (2  E(1m.  304)  ;  also  2  B.  S.  378.  379  (2 
Edni.    302,    394). 

1  1010.  Action  by  mirety  or  traattee  to  reeover  costs«  ete. 

A  surety,  including  a  drawer  or  indorser,  may  recover,  in  an  ac- 
tion against  his  principal;  and  an  exe<*utor,  administrator,  or 
other  trustee,  may,  Avhere  the  truat  estate  is  insuiricicut  to  re- 
imburse him,  KH-over,  in  an  action  against  the  beneficiary  whom 
he  represents;  liis  reasonalde  costs  and  other  expenses,  incurred 
necessarily  and  in  good  faith,  in  the  prosecution  or  defence,  by 
the  express  or  implied  consent  of  the  primdpal  or  beneficiary, 
of  an  action  or  special  proceeding,  relating  to  the  demand 
secured,  or  to  the  trust  estate,  as  the  case  requires.  This  section 
does  not  affect  any  special  agreement  relating  to  those  co0tfl  and 
expenses. 
L.   1858,   ch.    314.    |   3    (4   Edm.   4S3). 

i  1017.  Action  upon  lost  nea:otlabl«  paper. 

Where  it  appears,  upon  the  trial  of  an  action,  that  a  nejf3ti- 
able  promissory  note  or  Wll  of  exchange,  ui>ou  ^'hicb  the  action, 
or  a  counterclaim  interposed  in  the  actio u,  is  founded,  was 
lost,  while  it  belonged  to  the  party  claiming  the  amount  due 
thereupon,  he  maj*  prove  the  contents  thereof,  by  parol  or 
other  secondary  evidence,  and  may  recover  or  set  off  the  amount 
due  thereupon,  as  If  it  was  produced.  But  for  that  purpose, 
he  must  give  to  the  adverse  party  a  written  undertaking,  in 
a  sum  fixed  bj*  the  judge  or  the  referee,  in>t  less  than  twice  the 
amount  of  the  note  or  bill,  with  at  least  two  sureties,  approved 
by  the  judge  or  the  referee,  to  the  effect,  that  \w  will  indemnify 
the  adverse  party,  his  heirs  and  personal  rei>rescutatlveH,  against 
any  claim  by  any  other  person,  on  account  of  the  note  or  bill,  and 
against  all  costs  and  expenses,  by  reason  of  such  a  claim. 

2  R.   S.  400,    St   T5  and  70   (2  FMm.   423 >. 

§  1018.   The   laMt   Mectlon  qnaltllea. 

But  where  an  action  is  prosecuted  or  defended  by  the  people 
of  the  Slate,  or  by  a  public  ollicer  in  their  behalf,  the  people, 
or  the  i)ublic  officer,  may  i>r<)ve  ilie  contents  of  a  lost  note  or 
bill  of  exchange,  by  parol  or  other  secondary  evidence,  and  may 
recover  or  sot  off  the  amount  due  thereupon,  without  giving  any 
sei^'unty  to  the  adverse  parly. 

See  L.   1855,  eb.  85;  8  R.   S.,  5th  ed.  772   (4  Bdm.  045). 
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TITLE  V. 
Other  actions  by  or  against  particular  parties. 

Article  1.  Action  by  or  against  an  unincorporated  association. 

2.  Action  hy  or  asalniwt  certain  county,    town,    and   municipal  officers. 

3.  Actions,  and  rights  of  action,  against  and  between  Joint  debtors. 

ARTICLB    FlRgT. 

AcOfHi  hy  or  againat  an  umncorporated  cissociation. 

Sec.  1919.   Actions,  etc.,  by  or  against  aisociations  of  seven  ur  more  personSr 
1919ft.  How    personal    service   of   summons   made   upon    certain   onlncor- 

porated  associations. 
1980.  Proceedlnft  In  cue  of  dMth,  etc 

1921.  Effect  of  judgment;   execution  thereupon. 

1922.  Subsequent  action  against  members. 

1923.  This   article   permissive;   effectiveness  upon   statute  of   limitations. 
1M4.   When   objection   of  misnomer,    etc.,   of   parties   not  available. 

I  1919.  [Ana*d^  lOOO.]  Acilons,  «tc.,  by  or  aaralnMt  asao- 
«latio»0    off  seTea   or  naore   pertiona. 

.\n  action  or  Bpecial  prooeedinsr  may  be  maintninpd,  by  the 
pppsideiit  or  trtmsurer  of  nn  unincorporated  association,  consist- 
mg  of  seven  or  more  persons,  to  recover  any  property,  or  upon 
any  cause  of  action,  for  or  upon  which  all  the  associates  may 
maintain  such  an  action  or  special  proceeding,  by  reason  of  their 
interest  or  ownership  therein,  either  jointly  or  in  common.  An 
action  may  likewise  be  maintained  by  such  prof^ident  or  treas- 
arer  to  recover  from  one  or  more  members  of  such  association 
his  or  thair  proportionate  share  of  any  moneys  lawfully  ex- 
pended  by   such  association  for  the  benefit  of  such  associates^ 
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or  to  enforce  any  lawful  claim  of  sucli  association  against  sach 
member  or  members.  An  action  or  Kpecial  proceeding  may  be 
maintained,  against  the  president  or  treasurer  of  such  an  asso- 
ciation, to  recover  any  property,  or  upon  any  cause  of  action. 
for  or  upon  whicli  the  plaintiff  may  maintain  such  an  action  or 
special  proceeding,  against  all  the  associates,  by  reason  of  their 
interest  or  ownership,  or  claim  of  ownership  therein,  eitheh 
jointly  or  in  common,  or  their  liability  therefor,  either  jointly  or 
severally.  Any  partnership,  or  other  company  of  persons,  which 
has  a  president  or  treasurer,  is  deemed  an  association  within  the 
meaning  of  this  section. 

L.  1840,  cb.  25S.  t  1 ;  3  B.  S..  5tli  ed.,  777  (4  Edm.  650);  L.  18ol, 
ch.  455;  3  R.  K.,  5th  ed.,  778  (4  Kdm.  052).  Sc«  {  44vS,  aute.  L.  1900.  cU. 
ISi.    In  effect  Sopt.    1,    1000. 

S   1020.  Proceeding:!!   In  case  of  death,  etc. 

The  death  or  legal  incapacity  of  a  member  of  the  association 
does  not  affect  an  action  or  special  proceeding,  brought  as  pre- 
?^cribed  in  the  last  section.  If  the  officer,  by  or  against  whom 
it  is  brought,  dies,  is  removed,  resigns,  or  becomes  otherwise 
incapacitated,  during  the  pendency  thereof,  the  court  must  make 
nn  order,  directing  it  to  be  continued  by  or  against  his  successor 
in  office,  or  any  other  officer,  by  or  against  whom  it  might  have 
been  originally  commenced. 

Id.,  s  2. 

§  1021.  [Am'd,  1808.]  Hflect  of  Jndcrmenti  execution 
thereupon. 

In  such  an  action,  the  officer  against  whom  it  is  brought  can- 
uot  be  arrested;  and  a  judgment  against  him  does  not  authorize 
%u  execution  to  be  issued  against  his  property,  or  his  person; 
nor  does  the  docketing  thereof  bind  his  real  property,  or  chattels 
real.  Where  such  a  judgment  is  for  a  sum  of  money,  an  execu- 
tion issued  thereupon  must  require  the  sheriff  to  satisfy  the 
same,  out  of  any  personal  or  real  property  belonging  to  the 
association,  or  owned,  jointly  or  in  common,  by  all  the  members 
thereof. 

L.  1849,  Cb.  258,  |  1.  See  li  3  and  1.  L.  1886.  ch.  293.  In  ftffect  Oct. 
U   1898. 
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8   1028.  Sabseqiient    action    aBrulnut    membera. 

Where  iin  action  has  l)een  brou^lit  H)?ainst  au  officer,  or  a 
counterclaim  has  been  made,  in  an  action  brougiit  by  an  officer, 
as  prescribed  in  the  last  three  sections,  another  action,  for  the 
same  cause,  shall  not  be  brought  against  the  members  of  the 
association,  or  any  of  them,  until  after  tiual  judgment  in  the  first 
action,  and  the  return,  wholly  or  partly  unsatisfied  or  unexecuted. 
of  an  execution  issued  thereupon.  After  such  a  return,  the 
Ijarty  in  whose  favor  the  execution  was  issued,  may  maintain 
an  action,  as  follows: 

1.  Where  he  was  the  plaintiff,  or  a  defendant  recovering  upon 
a  counterclaim,  he  may  maintain  an  action  against  the  members 
of  the  association,  or,  in  a  proper  case,  against  any  of  them, 
as  if  the  first  action  had  not  been  brought,  or  the  counterclaim 
bad  not  been  made,  as  the  case  requires;  and  he  may  recover 
therein,  as  part  of  his  damages,  the  costs  of  the  first  action,  or 
so  much  thereof,  as  the  sum,  collected  by  virtue  of  the  execution, 
was  insufficient  to  satisfy. 

2.  Where  he  was  a  defendant,  and  the  case  is  not  within  sub- 
division first  of  this  section,  he  may  maintain  an  action,  to  re- 
cover the  sum  remaining  uncollected,  against  the  persons  who 
composed  the  association,  when  the  action  against  him  was  com- 
menced, or  the  survivors  of  them. 

But  this  section  does  not  affect  the  right  of  the  person,  in 
whose  favor  the  judgment  in  the  first  action  was  rendered,  to 
enforce  a  l>ond  or  undertaking,  given  in  the  course  of  the  pro- 
ceedings therein. 

Part  of  Id.,   i  4,  am'd;   L.    1853.  ch.    153. 

f  1928.  This  arttole  permlsalTei  efleet  upon  statnte  of 
llmttrntlona. 

This  article  does  not  prevent  an  action  from  being  brought 
by  or  against  all  the  members  of  an  association,  except  as  pre- 
scribed in  the  last  section.  Where  an  action  is  brought  against 
the  members  of  the  association,  as  prescribed  in  subdivision  first 
of  the  last  section,  the  time  between  the  commencement  of  the 
action  by  or  against  the  officer,  and  the  return  of  the  first  execu- 
tion issned  upon  the  final  judgment  rendered  therein,  is  not  a 
part  of  the  time  limitetl  by  law,  for  the  commencement  of  the 
second  action. 

See  I  400,  ante. 

f  1924.  IVhen  objection  of  misnomer,  etc.,  of  parties 
not   available. 

Section  1813  of  tliis  act  applies  to  an  action  brought,  as  pre- 
scribed in  the  last  section  but  one,  against  the  members  of  any 
association,  which  keeps  a  book  for  the  entry  of  changes  in  the 
membership  of  the  ass(K-iation,  or  the  ownership  of  its  property; 
and  to  each  book  so  kept. 

Sfpe  L.   1869.   ch.   157.  f  2    'T  Edm.  426);   air  >  H  1813,   ante,  and  1945 
Doat. 
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ARTICIiS:  SKGOND. 

AetioiM  by  or  against  certain  county,  town,  and  munieipaloffioerB, 

8«e.  U3B.  Aotlon  b7  a  tez  payer  affalMt  a  public  ofleer. 
1M6.  AotioDB  by  certain  apeolned  oflBoers. 
IW.  Aoilons  against  such  officer*. 
ItZi.  The  last  two  sections  quallfled. 
im.  Designation  of  such  officers  In  th»  summons,  eto. 
1930.  Successor  may  be  substituted. 
19S1.  When  exeouuou  against  oflloer  not  to  issue. 

I  1926.  [Am'd,  1892.]  Action  by  it  tax  par«r  asalast  a 
public  officer. 

An  action  to  obtain  a  judgment,  preventing  waste  of,  or  injury 
to,  the  estate,  funds,  or  other  property  of  a  county,  town,  city  or 
incorporated  village  of  the  State,  may  be  maintained  against 
any  officer  thereof,  or  any  agent,  commissioner,  or  other  person, 
acting  in  its  behalf,  either  by  a  citizen,  resident  therein,  or  by  a 
corporation  who  is  assessed  for  and  is  liable  to  pay,  or,  witnin 
one  year  before  the  commencement  of  the  action,  nas  paid,  a  tax 
therein.  This  section  does  not  affect  any  ri^ht  of  action  in  favor 
of  a  county,  city,  town,  or  incorporated  village,  or  any  public 
officer. 

L.  mi  oh.  161,  I  1  (9  Sdm.  889);  L.  1892,  ch.  801. 

1  1.926.  [Am'd,  1897.]  Actions  by  certain  flpecllLed  oAeera. 

An  action  or  special  proceeding  may  be  maintained,  by  the 
trustee  or  trustees  of  a  school  district;  the  overseer  or  overseers  of 
the  poor  of  a  village,  or  city;  the  county  auperintendent  or  super- 
intendents  of  the  poor;  or  the  supervisors  of  a  county,  upon  a 
contract,  lawfully  made  with  those  officers  or  their  predecetvsors. 
in  their  official  capacity;  to  enforce  a  liability  created,  or  a  duty 
enjoined,  by  laAV,  upon  those  officers,  or  the  body  represented  by 
them;  to  recover  a  penalty  or  a  forfeiture,  given  to  those  officers, 
or  the  body  represented  by  them;  or  to  recover  damages  for  an 
injury  to  the  property  or  rights  of  those  officers,  or  the  body 
represented  by  them;  although  the  cause  of  action  accrued  before 
the  commencement  of  their  term  of  office. 

2  R.  B.  473.  I  92  (2  Edm.  494);  L.  1897.  ch.  802.    In  effect  Sept.  1.  Wn. 

I  1927.  ActlonH  agralnHt  ancb  ofUcera. 

An  action  or  special  proceeding  may  be  maintained,  against  any 
of  the  officers  specified  in  the  last  section,  upon  any  cense  of 
action,  which  accrues  against  them,  or  has  accrued  against  their 
predecessors,  or  upon  a  contract  made  by  their  predecessors  io 
their  official  capacity,  and  within  the  scope  of  their  authority. 
Id.,  f  w. 

f  im8.  Tbe  Uust  tvro  sections  aaalliled. 

The  last  two  sections  do  not  apply  to  a  case,  where  it  is  spe- 
cially prescribed  by  law,  that  an  action  may  be  maintained,  by 
or  against  the  body,  represented  by  an  officer  designated  in  those 
sections;  but,  in  such  a  case,  the  prosecution  or  defence  of  the 
action,  as  the  case  may  be,  must  be  conducted  by  the  persona 
then  in  office,  who  represent  that  body. 

a  R.  8.  478,  I  94.  ^^^ 
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I  1029.  DenlflruAtion  ot  ■«oli  ojHLcerii  im  the  amnimonii,  ete. 

In  an  action  or  special  proceeding,  brouglit  pursuant  to  section 
1926  or  section  19^  of  this  act,  the  officer,  by  or  against  whom 
it  la  brought,  must  be  described  in  the  summons,  or  other  process 
by  which  it  is  commenced,  and  in  the  subsequent  procee<lings 
therein,  by  his  individual  name,  with  the  addition  of  his  official 
title.  An  objection,  growing  out  of  an  omission  to  join  any 
officer,  who  onght  to  be  joined  with  the  others,  must  be  taken 
by  the  answer,  or,  in  a  special  proceeding,  before  the  close  of  the 
case,  on  the  part  of  the  defendant;  otherwise  it  is  waived. 

Id.,  fl  08,  96  and  90,   am'd  and  consolidated. 

I  1S80.  Suceesaor  uiky  be  ■ubvtitnted. 

In  snch  an  action  or  special  proceeding,  the  court  must,  in  a 
proper  case,  substitute  a  successor  in  office,  in  place  of  a  person 
made  a  party  in  his  official  capacity,  who  has  died  or  ceased  to 
hold  office:  but  such  a  successor  shall  not  be  substituted  as  a 
defendant,  without  his  consent,  unless  at  least  fourteen  days' 
notice  of  the  application  for  the  substitution,  has  been  personally 
served  upon  him. 

Id.,   if  100  and  101,   am'd. 

i  19S1.  "Wben  execution  avatn^t  officer  not  to  Imrae. 

An  execution  cannot  be  issued  upon  a  judgment  for  a  sum  of 
money,  rendered  against  an  officer  in  an  action  or  special  pro- 
ceeding brought  by  or  against  him,  in  his  official  capacity,  pursu- 
ant to  this  article;  except  where  it  Is  rendered  agaiust  the 
trustee  or  trustees  of  a  school  district,  or  the  commissioner  or 
commiasioners  of  highways  of  a  town.  Id  either  of  those  cases, 
an  execution  may  be  issued  against  and  be  collected  out  of  the 
property  of  the  officer,  and  the  sum  collected  must  bo  allowed  to 
Dim,  in  the  settlement  of  his  official  accounts,  except  as  otherwise 
ipecially  pneiKnibed  by  law. 

M.,  If  1^  «nd  196,  am*d. 
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ARTIOIiB  THOaD. 

Aeiian9  and  righU  ef  action  against  and  between  joint  iMtorm 

Bee.  1932.  JiidKm«ii|  agmlnit  defeodants  jointly  Indebted,    urban  aQ  nit  Ml 
■erred. 
193a.  Effect  of  rach  jadgment. 
1934.  Executloo;    indorsement  tberenpon. 
1035.  How  collected. 

1930.  JodgmoDt.   bow  docketed;   effiect  of  dock^Oft 
1937.  Action  to  charge  defendants  n«(  penonaUy  saf»uiMmed.i 
1038.  Complttiut   in  such  actloo. 
1030.  Answer. 
1940.  ProTlslonal  remedies. 
1041.  Jadgment. 

1942.  Joint  debtors  majr  oompoond  separatdy.    Mode  and  attaet. 

1943.  Satisfying  Judgment. 

1944.  Ulgbts  of   the  debtors   not   released. 

1946.  Action  against  persons  engaged  in  transportation. 
1940.  When  partner  not  sued  remains  liable. 

1947.  Gontlnuance  of  partnership  business  aurlng  action  for  aeeooBtln^ 

etc. 

8  1032.  Jndsrineiit  asatnat  defendanta  Jointly  indelbted, 
n-hen  all  are  not  aerredL 

In  an  action,  wherpin  the  complaint  demands  judf^ment  for  a 
8cm  of  money  against  two  or  more  defendants,  alleged  to  be 
jointly  indebted  upon  contract,  if  the  summons  is  served  upon 
oue  or  more,  but  not  upon  all  of  the  defendants,  the  plaintiff  may 
proceed  against  the  defendant  or  defendants^  uoon  whom  it  is 
served,  unless  the  court  otherwise  directs;  and,  if  te  recovers  final 
judgment,  it  may  be  taken  against  all  the  defendants  thus  jointly 
mdebted. 

Co.  Proc.,  I  136,  Bubd.  1.    See,  also,  §  1935,  post. 

1  1038.  Effect  of  ancljt  JndsrniLeiit. 

Such  a  judgment  is  conclusive  evidence  of  the  liability  of  e&ch 
defendant,  upon  whom  the  summons  was  personally  served,  or 
who  appeared  in  the  action.  Where  it  is  taken  against  a  defend- 
ant, upon  whom  the  summons  was  served  by  publication,  or  with- 
out the  Stato,  pursuant  to  an  order  for  that  purpose,  it  has  the 
effect  as  ngaiust  that  defendant,  specified  in  section  445  of  this 
act.  As  against  such  a  defendant,  who  is  allowed  to  defend  after 
judgment,  or  as  against  a  defendant  not  summoned,  it  is  evidence 
only  of  the  extent  of  the  plaintiflTs  demand,  after  the  liability  of 
that  defendant  has  been  established,  by  other  evidence. 

2  R.  S.  377,  {  2  (2  Edm.  391).    See  S  1278,  ante. 

S  1034.  ESxecotloii  I  Indoraement  tlierevpen. 

An  execution  upon  such  a  judgment  must  be  issued,  in  form, 
against  all  the  defendants;  but  the  attorney  for  the  judgment 
creditor  must  indorse  thereupon  a  direction  to  the  sheriff,  contain- 
ing the  name  of  each  defendant,  who  was  not  summoned,  and  re- 
stricting the  enforcement  of  the  execution,  as  prescribed  in  the 
next  section. 

Id..  S  3. 

I  1036.  Hoiv  collected. 

An  execution  against  the  person,  issued  upon  such  a  judjrmcnt, 
shall  not  be  enforced  against  the  person  of  a  defendant,  whose 
name  is  so  indorsed  thereupon.    An  execution  against  propertv. 
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jj'sued  upon  such  a  judgment,  shall  not  be  levied  upon  the  sole 
property  of  such  a  defendant;  but  it  may  be  collected  out  of  per- 
sonal property  owned  by  him,  jointly  with  the  other  defendants, 
who  were  summoned,  or  with  any  of  them;  and  out  of  the  real 
and  personal  property  of  the  latter,  or  of  any  of  them. 

2  R.  S.   377.  i  4. 

I  1030.  Judflnnentf  bovr  doeketedi  elleet  of  Aooketintf* 

Where  a  judgment  has  been  taken,  as  prescribed  in  section  1932 
of  this  act,  the  clerk,  with  whom  the  judgment-roll  is  tiled,  must 
write  upon  the  docket,  opposite  or  under  the  name  of  each  defend- 
ant, upon  whom  the  summons  was  not  served,  the  words,  **  not 
summoned; "  and  a  like  entry  must  be  made  by  each  county  clerk, 
with  whom  the  judgment  is  afterwards  docketed.  The  judgment 
does  not,  by  virtue  of  its  being  docketed,  bind  any  real  property, 
or  chattel  real,  owned  by  such  a  defendant.  But  this  section  does 
not  affect  the  plaintiff's  right  of  action,  to  charge  the  judgment 
upon  any  real  property. 

i   lOST.   Aetlom    to    ebar^e     defendants     not    peraonnlly 
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After  the  recovery  of  a  judgment  against  joint  debtors,  as  pre- 
scribed in  section  1932  of  this  act,  an  action  may  be  maintained  by 
the  judgment  creditor,  against  one  or  more  of  the  defendants, 
who  were  not  summoned  in  the  original  action,  to  procure  a 
judgment,  charging  his  or  their  property  with  the  sum  remaining 
unpaid  upon  the  original  judgment. 

Go.  Proc.,  i  875. 

I  1B88.  Complaint  In  svcb  action. 

The  complaint  in  such  an  action  must  be  verified;  must  contain 
an  allegation  that  the  judgment  has  not  been  paid;  and  must  stat^ 
the  ram,  remaining  unpaid  thereupon,  at  the  time  of  the  verifica- 
tion. 

Id.,  i  878,  am'd. 

i  1080.  Ans-«rer. 

The  defendant's  answer  is  restricted  to  defences  or  counter- 
claims, which  he  might  have  made  in  the  original  action,  if  the 
summons  therein  had  been  served  upon  him,  when  it  was  first 
served  upon  a  defendant  jointly  indebted  with  him;  objections  to 
the  judgment;  and  defences  or  counterdaims,  which  have  arisen 
since  it  was  rendered. 

Id.,  I  379,  «m*d.    flee  U  416  and  038.  ante. 

I   1940.   ProTtiitonal    remedle*. 

For  the  purpose  of  obtaining  an  order  of  arrest,  an  Injunction 
order,  or  a  warrant  of  attachment,  the  action  is  regarded  as  being 
founded  upon  the  contract,  upon  which  the  original  judgment  was 
recovered. 

I  1941.  Jadvment. 

Where  the  judgment  is  in  favor  of  the  plaintiff,  it  must  de- 
termine the  sum  remaining  unpaid  unon  the  original  judgment; 
and  It  may  be  docketed,  and  an  oxAciition  may  be  issued  there- 
upon, as  if  it  was  a  judgment  for  the  sum  so  remaining  unpaid, 
and  the  costs,  if  any.    Costs  must  be  awarded,  as  if  the  action 
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was  brought  upon  the  original  rontract,  and  the  sum  so  remain- 
ing unpaid  had  been  recoveied  therein. 

Co.   Proc,    S  380,   am'd. 

§  1042.  [Repealed  by  L.  1909,  eh.  17.  See  Consolidated  Laws, 
tit.  Debtor  and  Creditor  Law,  U  ^^0,  231. J 

§  1013.   [Am'd,    1909.]      ^atlmfrinm  Jadflrment. 

An  instrument  specified  in  section  two  hnndrcd  and  thirty  of 
the  debtor  and  cnnlitor  law  is  deemed  a  satisfaction  piece,  for 
the  purpose  of  discharging,  as  prescribed  in  section  twelve  hun- 
dred and  sixty  of  this  act,  the  docket  of  a  judgment,  recovered 
upon  an  indebtedness  released  or  discharged  thereby,  as  far  as 
the  judgment  affects  the  compounding  debtor.  Where  the 
docket  of  a  judgment  is  discharged  thereupon,  a  special  entry- 
must  be  made  upon  the  docket,  to  the  effect,  that  the  judgment 
is   satisfied,   as  to  the  compounding  debtor  only. 

Part  of  id.,  8  2.  AmM  by  L.  Ii)u9,  eh.  810,  In  efffect  May  7,  lOOa. 
8ee  f   1200,  auto. 

§  1944.  [Repealed  by  L.  1909,  ch.  17.  See  Con.solidated  I^wa, 
tit.  Debtor  and  Creditor  Law,  §§  232,  233.J 

I  1945.  Action  aKrniniit  pemoiiM  eniiraK-ecl  in  transporta- 
tion. 

In  an  action  brought  against  one  or  more  persons,  engaged  as 
a  joint-stock  association,  partnership,  or  otherwise,  in  the 
periodical  transportation  of  passengers  or  property,  an  objection 
to  any  of  the  proceedings  cannot  be  taken,  by  a  person  properly 
made  a  defendant,  on  the  ground  that  the  plaintiff  had  joiDsd 
with  him.  as  a  defendant,  a  |>erson  not  jointly  engaged  with  him 
in  that  business,  or  on  the  ground  that  the  plaintiff  has  failed 
so  to  join  with  a  person  so  jointly  engaged;  unless  the  peritona 
so  engaged  have  at  least  thirty  days  before  the  commencement 
of  the  action,  tiled  in  tho  clerk's  otfice  of  each  county,  in  which 
they  transport  passengers  or  property,  a  statement  showing  the 
names  of  all  of  them.  A  statement  so  filed,  is  couclusiye,  for 
the  purposes  specified  in  this  section,  as  against  the  persons 
filing  it,  until  thirty  days  after  filing,  in  like  manner,  a  new 
statement,  showing  a  change  of  interest. 

L.    18aC.   ch.   .^S5   (4  Ekim.   621),   am'd. 

§   1940.   AVhen    partner    not    fined    remains    liable. 

Where,  for  any  cause,  one  or  more  partners  have  not  been 
joined  as  defendants  in  an  action  upon  a  partnership  liability, 
and  final  judgment  has  been  taken  against  the  persons  made 
defendants  therein,  the  plaintifT.  if  the  judgment  remains  un- 
satisfie<l,  may  maintain  a  separate  action  upon  the  same  de- 
mand, against  ea(*h  omitted  partner,  setting  forth  in  the  com- 
plaint the  facts  specified  in  this  section,  as  well  as  the  facts 
constituting  his  cause  of  action  upon  the  demand. 

Co.    Proc..    §   i:in.   Kul)d.  4.  nm"d. 

§  1947.  Continuance  «>f  partnemhlp  bv»lneii«  dvrfiiB 
action   for  accoontlnnr,   etc. 

In  an  action  brought  to  dissolve  a  partnership,  or  for  an  ac- 
counting between  partners,  or  affecting  the  continued  prosecution 
of  the  business,  the  court  may,  in  its  discretion,  by  order,  aw- 
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tfaorize  the  partnership  business  to  be  continued,  during  the 
pendency  of  the  action  by  one  or  more  of  the  partners,  npon 
their  executing  and  filing  with  the  clerk  an  undertaking,  in  such 
a  sum  and  with  tiuch  sureties  ajs  the  order  prescribes,  to  the 
ettoct  aiat  they  will  obey  all  orders  of  the  court,  in  the  action, 
and  perform  all  things  whiilh  the  judgment  therein  requires 
them  to  perform.  The  court  may  impose  such  other  conditions 
as  It  deems  proper,  and  it  may  in  it<»  discretion  %t  any  time 
thereafter  require  a  new  undertaking  to  be  given.  Tlie  court 
may  also  ascertain  the  value  of  the  partnership  property,  and 
of  the  interest  of  the  respective  partners  by  a  reference  or 
otherwise,  and  may  direct  an  accounting  between  any  of  the 
partners;  and  the  judgment  may  make  such  provision  for  the 
payment  to  the  retiring  partners,  for  thoir  interest,  and  with 
respect  to  the  rights  of  creditors,  the  title  to  the  partnership 
property,  and  otherwise,  as  justice  requires,  with  or  without 
the  appointment  of  a  receiver,  or  a  sale  of  the  partnership 
property. 
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CHAPTER  XVI. 

Actions  in  Behalf  of  the  People  and  Special  Proceed- 
ing Instituted  in  Their  Behalf  by  Stote  Writ 

TITLE    1.— Actions  im  Bebftlf  of  the  People. 

TITLE  IL— Special  Proceedings  Institn&ed  bj  State  Writ. 

TITLE  I. 

ActionB  in  behalf  of  the  people. 

Article  1.  Action  against  the  nsurper  of  an  office  or  franchise. 

2.  Action  to  vacate  letters-patent. 

8.  Action  for  a  fine,  x>enalt7  or  forfeiture,  or  upon  a  .  forfeited 
recognizance. 

4.  Certain  actions,  founded  upon  the  spoliation,  or  other  misappro- 
priation of  public   property. 

6.  Action  to  recover  property   escheated,  or  forfeited  for  traaaou. 

6.  Miscellaneous  provisions  i-elatiog  to  actions,  etc.,  in  l>ehalf  of  the 
people. 

ARTICLE  FIRST. 

Action  against  the  usurper  of  an  office  or  franchise. 

Sec.  1048.  Attorney-general  may  maintain  action. 

1049.  Proceedings  when  complaint  names  rightful  incumbent. 

1960.  Action  triable  by  Jury. 

1951.  Assumption  of  office  by  person  entitled. 

1962.  Proceedings  to  obtain  books  and  papers. 

1963.  Damages;  how  recovered. 

1064.  One  action  against  several  persons. 

1966.  When  injunction  may  be  granted. 

1960.  Final  Judgment  in  action  for  usurping  office,  etc. 

I  1048.  Attorney-areneral  may  maintain  action. 

The  attorney-general  may  maintain  an  action,  upon  his  own 
information,  or  upon  the  complaint  of  a  private  person,  in  either 
of  the  following  cases: 

1.  Against  a  person  who  usurps,  intrudes  into,  or  unlawfully 
holds  or  exercises  within  the  State,  a  franchise  or  a  public  office, 
civil  or  military,  or  an  office  in  a  domestic  corporation. 

2.  Against  a  public  officer,  civil  or  military,  who  has  done  or 
suffered  an  act,  which  by  law  works  a  forfeiture  of  his  office. 

3.  Against  one  or  more  persons  who  act  as  a  corporation, 
within  the  State,  without  being  duly  incorporated;  or  exercises 
within  the  State,  any  corporate  rights,  privileges  or  franchises, 
not  granted  to  them  by  the  Taw  of  the  State. 

4.  CAddeu,   181IO:   am*d,   1009.] 

Against  a  foreign  corporation  which  exercises  within  the 
state  anv  corporate  rights,  i>rivileges  or  franchises,  not  granted 
to  it  by'  the  law  of  this  statt*;  or  which  within  the  state,  has 
violated  any  provision  of  law,  or,  contrary  to  law,  has  done 
or  omitted  any  act,  or  has  exercised  a  privilege  or  franchise, 
not  conferred  upon  it  by  the  law  of  this  state,  where,  in  a 
similar  case,  a  domestic  corporation  would,  in  accordance  with 
section  one  liundred  and  thirty-one  of  the  general  coriwration 
law,  be  Iial>le  in  an  acti«»n  to  vacate  its  charter  and  to  annul 
its  existence;   or  which  exercises  within   the  state  any  corporate 
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HKhtH,  i)riviI(»*ros  or  franchises  ia  a  luaniuM*  ciuilrarj'  to  the  pub- 
lic ijolicy  of  the  state. 

Co.  Proc..  I  432;  2  a.  S.  681.  S  28  (2  Edm.  603);  L.  1806,  ch.  962. 
Am*<]  by  L.  1900,  ch.  65,  S  3.  See  u«»te  U5  cif  iioten  of  Board  of  Statutory 
CoDaolidatluii  at  and  of  code. 


I  11M9.  Proceedings  wltea  conaploiat  naMies  rl«htC«l 
iAcvBabent. 

In  an  actioni  brought  as  prescribed  in  the  last  section,  for 
usarping,  intruding  into,  unlawfully  holding,  or  exercising  an 
office,  the  attorney-general,  besides  stating  the  cause  of  actio:i 
in  the  complaint,  may,  in  his  discretion,  set  forth  therein  the 
name  of  the  person  rightfully  entitled  to  the  office,  and  the  factr 
showing  his  right  thereto;  and  thereupon,  and  upon  proof,  by 
affidavit,  that  the  defendant,  by  means  of  his  usurpation  or 
intrusion,  has  received  any  fees  or  emoluments  belonging  to  the 
office,  an  order  to  arrest  the  defendant  may  be  granted  by  the 
court,  or  a  judge.  The  provisions  of  title  first  of  chapter  seventh 
»f  this  act  apply  to  such  an  order,  and  the  proceedings  thereupon 
and  sabsequent  thereto,  except  where  special  provision  is  other- 
wise made  in  this  title.  For  that  purpose,  the  order  is  deemed 
to  have  been  made  as  prescribed  in  section  549  of  this  act.  Judg- 
ment may  be  rendered  upon  the  right  of  the  defendant,  and  of 
the  party  so  alleged  to  be  entitled;  or  only  upon  the  right  of  the; 
defendant,  as  justice  requires. 

Co.  Proc.,  IS  433  and  436;  2  R.  S.  532,  |$  30  and  31  (2  Bdm.  603).  am'd 

I  1900.   Action  triable  by  Jury* 

An  action  brought  as  prescribed  in  this  article  is  triable,  of 
course  and  of  right,  by  a  jury,  in  like  manner  as  if  it  was  an 
action  specified  in  section  0o8  of  this  act,  and  without  procuring 
an  order,  as  prescribed  in  section  970  of  this  act. 

I  1961.  Assmnptlon  of  office  by  person  entitled. 

Where  final  judgment  is  rendered,  upon  the  right  and  in  favor 
ft  the  person  so  alleged  to  be  entitled,  he  may,  after  taking  the 
oath  of  office,  and  giving  an  official  bond,  as  prescribed  by  law, 
take  upon  himself  the  execution  of  the  office.  He  must,  imme- 
diately thereafter,  demand  of  the  defendant  in  the  action,  do- 
livery  of  all  the  books  and  papers  in  the  custody,  or  under  the 
control,  of  the  defendant,  belonging  to  the  office  from  which  the 
defendant  ha*8  been  so  excluded. 

Co.  Proc..  9  487;  2  R.  S.  582,  |  32  (2  Edm.  608). 

I  1962.  Proeeedtnir*  to  obtain  book*  and  pap  era. , 

If  the  defendant  refuses  or  neglects  to  deliver  any  of  the  books 
or  papers,  demanded  as  pre6cril)ed  in  the  last  section,  he  is 
guilty  of  a  misdemeanor:  and  the  snnie  proceedings  must  be  taken 
lo  compel  the  delivery  thereof  as  are  now  or  shall  hereafter  be 
prescribed  by  law,  where  a  person  who  has  held  an  office  refuses 
or  neglects  to  deliver  the  official  books  or  papers  to  his  successor. 

U..  I  438,  and  2  R.  S.  682,  §  S3.    Sec  |  1323,  ante. 

I  1968.  [Am*d,  1884.]    Damaveii;  how  recovered. 

Where  final  judgment  hns  been  rendered,  unon  the  right  and 
In  favor  of  the  person  so  alleged  to  be  entitled,  he  mav  recover, 
by  action,   against  the  defendant,   the   damages   which   he  hat 
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Bustained  lu  consogueuce  of  the  defeadant*B  nsurpation,  intnuion 
into,  unlawful  holding,  or  exercise  of  the  office. 
Go.  Proc.,   i  430;  alio,  2  B.  S.  682,   fii  34-38. 

S  lf>64.  One  action  avnlnst  several  per»omi. 

Where  two  or  more  persons  claim  to  be  entitled  to  the  sanie 
office  or  franchise,  the  attorney-general  may  bring  the  action 
against  all,  to  determine  their  respectiye  rights  thereto. 

Id.,  i  440;  2  B.  S.  682,  |  45. 

1  1&65.   [Am*dy   1890.]    Wben  injnnctloa  may  b«  irranted. 

,  In  an  action,  brought  as  prescribed  in  subdivision  third  or  fourth 
of  section  nineteen  mmdred  and  forty-eight  of  thjfi  net,  the  final 
judgment,  in  fn^or  of  the  plaintiff,  must  perpetually  restrain 
the  defendant  or  defendants  from  the  commission  or  continoance 
of  the  act  or  acts  complained  of.  A  temporary  injunction  to 
restroin  the  commission  or  continuance  thereof  may  be  granted, 
upon  proof,  by  affidavit,  that  the  defendant  or  defendanta  bare 
violated  any  of  the  provisions  of  either  of  the  said  subdi visions 
third  or  fourth  of  section  nineteen  hundred  and  forty-eight  of 
this  act.  The  provisions  of  title  second  of  chapter  seventh  of 
this  act  apply  to  such  a  temporary  injunction,  and  the  proceedings 
thereupon,  except  where  provision  is  otherwise  made  in  this  title. 
For  that  purpose,  the  injunction  order  is  deemed  to  have  been 

f ran  ted  as  prescribed  in  section  six  hundred  and  three  of  HjAb  act. 
11  the  trial  of  an  action  brought  as  prescribed  in  subdivisions 
third  or  fourth  of  section  nineteen  hundred  and  forty-eight  of 
this  act,  a  party  or  a  witness  is  not  excused  from  answering  a 
question  on  the  ground  that  such  answer  wiU  tend  to  incriininate 
him;  but  such  answer  cannot  be  used  as  evidence  againat  the 
person  so  answering,  in  a  criminal  action  or  criminal  proceeding. 

2  B.  S.  4B2.  I  81  and  part  of  |  82  <2  Bdm.  482);  L.  1896,  «h.  088.    In  effect 
May  28.  1896.    See  |  1948,  rabd.  8.  ante. 


S  1966.  Final  Jvdarment  in  action  for  nanrpin^  oflleo^  oto. 

A  In  any  other  action,  brought  as  prescribed  in  this  article,  where 
a  defendant  is  adjudged  to  be  guilty  of  usurping  or  intruding 
Into,  or  unlawfully  holding  or  exercising  an  office,  franchise  or 
privilege,  final  judgment  must  be  rendered,  ousting  and  ezcladiag 
nim  therefrcoQ,  and  in  favor  of  the  people  or  the  relator,  as  the 
case  requires,  for  the  costs  of  the  action.  As  a  part  of  the  final 
judgment,  the  court  may,  in  its  discretion,  also  award,  that  the 
defendant,  or.  where  there  are  two  or  more  defendants,  that  one 
or  more  of  them  pny  to  the  people  a  fine,  not  exceeding  two 
thousand  dollars.  The  judgment  for  the  fine  may  bo  docketed, 
and  execution  may  be  issued  thereupon,  in  favor  of  the  people^ 
PS  if  it  had  1w»en  rendered  in  nn  action  to  recover  the  fine.  The 
fine,  when  collected,  must  be  paid  into  the  treastiry  of  the  State. 

Go.  PMC.,  f  441;  also.  2  R.  S.  586,  S  48  (2  Edm.  MA. 
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Action  to  vacate  letters-patent 

8«c.  1967.  When   attorney-general   may   maintain   action. 

1968.  Action   triable  by  jury. 

1969.  Copy  of  Judgment-roll  to  be  flleU,   etc. 
1900.  Transcript  to  be  aent  to  county  clerk,   etc. 

%  10S7.  'Wben  aittomey-flreneral  may  maintain  actlpn. 

The  attomey-^xieral  may  maintain  an  action  to  vacate  or 
annul  letters-patent,  granted  by  the  people  of  the  State,  in  either 
of  the  following  cases: 

1.  Where  they  were  obtained  by  means  of  a  fraudulent  sug- 

festion,  or  coBce«lment  of  a  material  fact,  made  by,  or  with  the 
nowledge  or  consent  of,  the  person  to  whom  they  were  issued. 

2.  Where  they  were  issued  in  ignorance  of  a  material  fact,  or 
through  mistake. 

3.  W^here  the  patentee,  or  those  claiming  under  him,  hare 
done  or  omitted  an  act^^Jn  violation  of  the  terms  and  conditions 
upon  which  the  letters-patent  were  granted,  or  have,  by  any 
other  means,  forfeited  the  interest  acquired  under  the  same. 

Whenever  the  attorney-general  has  good  reasor  to  believe  that 
any  act  or  omission,  specified  in  this  section,  can  be  proved,  and 
that  the  person  to  be  made  defendant  has  no  suficient  legal 
defence,  he  must  commence  such  an  action. 

0».   Proc.,  I  48S. 

f   18«S.  Aetfon   trUble  hy  Jmry. 

An  action,  brought  as  prescribed  in  this  article,  is  triable,  of 
course  and  of  right,  by  a  jury,  as  if  it  was  an  action  specified 
in  section  968  of  tnis  act,  and  without  procuring  an  order,  as 
prescribed  in  section  970  of  this  act. 

8ee  f  1960,  ante. 

I  1OS0.  Copr  of  |ndffment*roll  to  be  filed,  etc. 

Where  final  judgment,  vacating  or  annulling  letters-patent,  is 
rendered  in  an  action,  brought  as  prescribed  in  the  la»t  section, 
the  attorney -general  must  cause  a  copy  of  the  judgment-roll  to 
be  forthwith  filed  in  the  ofiice  of  the  secretary  of  State;  who 
mnst  make  an  entry  in  the  records  of  the  comiuiBsionors  of  the 
land  office  stating  the  substance  and  effect  of  the  judgment, 
and  the  time  when  the  judgment-roll  was  filed.  The  real  prop- 
erty, granted  by  those  letters-patent,  may  thereafter  be  disposed 
of  by  the  commissioners  of  the  land  ofl^ce,  as  if  the  letters-patent 
had  not  been  issued. 

Co.  Proo.,  i  44<.  and  part  of  {  446.  am*d  and  consolidated;  2  R.  8.  6K0,  U  34 
and  25  (2  Edm.  601). 

I  IfMO.  Tram»erlpt  to  l^e  sent  to  county  clerk,  etc. 

Immediately  after  making  the  entry  prescribed  In  the  last 
section,  the  secretary  of  State  must  transmit  a  certified  tran- 
script thereof  to  the  clerk,  or  the  register,  as  the  case  requif^s. 
of  each  county,  in  which  the  real  property  affected  by  the  inde- 
ment  is  situated.  The  clerk  or  register  must  file  it:  and  if  the 
letters-nstent  are  recorded  in  his  office,  he  must  note  the  con- 
tents of  the  transcript  in  the  margin  of  the  record. 

L.  1846.  cb.  110.  I  1  <4  Edm.  438). 
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ARTICL.1C  THIRD. 

Action  for  a  fine,  pcfialty,  or  forfeiture,  or  upon  a  forfeited  recog^ 

nizance. 

Sec.   1061.  Whon  action  cannot  be  maintained. 

IWTJ.  Action  for  forfeiture,  etc. 

1M)3.  Money  rfcoveretl;  how  disponed  of. 

19VA.  Certain  iir<K'ee<ilng8  In  the  actlctn  regulated. 

1906.  Recognizance;   bow   forfeited. 
1006.  Action  on  recognizance. 

1907.  .Money    received  by    district-attorney;   hov  dIapoMd  of. 
1J>G8.  Diatrlct-attomey  to  render  account. 

i  lOOl.  [Am'd,  1895.]    "When  action  cannot  be  mafntained. 

Whenever,  hy  the  decision  of  the  appellate  division  of  the 
supreme  court,  a  construction  is  idveu  to  a  statute,  un  act  done, 
in  good  faith,  and  in  conformity  to  that  construction,  after  the 
decision  was  made*  and  before  a  reversal  thereof  by  the  court 
of  appeals,  is  so  far  valid,  that  the  party  doing  it  is  not  liable 
to  any  penalty  or  forfeiture,  for  an  act  that  was  adjudged  lawful 
by  the  decision  of  the  court  below.  But  this  section  does  not 
control  or  affect  the  decision  of  the  court  of  appeals,  upon  an 
appeal  actually  taken  Lefore  the  reversal. 

2  R.  S.  602,   I  06  (2  Bdm.  624).  am'd;  U  IftOS,  cb.  SM<t. 

I  1902.  Action   for  forfeiture,  etc. 

Where  real  or  personal  property  has  been  forfeited,  or  a  pen- 
alty  incurred,  to  the  people  of  the  State;  or  to  an  officer,  for 
their  use,  pursuant  to  a  provision  of  law,  the  attorney-general, 
or  the  district-attorney  of  the  county  in  which  the  action  is 
triable,  must  bring  an  action  to  recover  the  property  or  penalty, 
in  a  court  having  jurisdiction  thereof.  Where  the  supreme 
court  and  a  justice's  court  have  concurrent  jurisdiction  of  the 
action,  it  may  be  brought  in  either,  at  the  election  of  the  at- 
torney-general or  district-attorney.  A  recovery  in  such  an  ac- 
tion bars  a  recovery,  in  any  other  action,  brought  for  the  same 
cause. 

See  Co.  rroc,  {  447:  2  R.  S.  4fi1,  %  rj  (2  Edra.  50n). 

I  10<I3.  Moner  recovered  $  ho^r  diMpo«ed  of. 

Money  recovered  in  such  an  action,  which  is  not  otherwise 
specially  grnnttMl  or  appropriated  by  law,  must,  when  collected, 
be  paid  into  the  treasury  of  the  State. 

8oe,  also.   Id.,  R.  S.,  I  3. 

I  19<M.  Certain   proceedlnv*    In   the  action    reirnlated. 

Sections  1807  and  18J)8  of  this  act  apply  to  an  action,  brought 
as  prescribed  in  the  last  two  sections. 
See  |§  7  and  15.  R.  S. 

I  190S.  Recoirnlsancet  ho^w  forfeited. 

Where  the  condition  of  a  recognizance  is  broken,  an  order  of 
tne  court,  directing  the  prosccutirn  of  the  recognizance,  is  a 
sufficient    forfeiture    thereof. 

M..  n  ni. 

S  1906.  [Am*d,  1909.1      Action   on   recognisance. 

Where  a  recognizance  to  the  people  is  forfeited,  and  the  dis- 
trict attorney  of  the  county  in  which  it  was  taken,  brings  an 
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action  to  recover  the  penalty  thereof,  it  is  not  necessary,  in  such 
an  action,  to  allec^e  or  prove  any  damages,  by  reason  of  the 
breach  of  the  condition;  but  where  the  people  are  entitled  to 
judgrment  therein,  they  must  have  judgment  absolute,  for  the 
penalty  of  the  recognizance. 

2  R.  S.  481.  I  29,  am*<1.  Soo  f  2K6.  ante,  and  L.  1878.  ch.  379.  Am'd 
by  L.  1909,  ch.  65.  Also  partly  repealed  b.v  L.  1009,  ch.  16.  See  Consolldatetl 
L«irfi.  tit.  County  Law,  |  201.  S'e  note  06  of  notes  of  Board  of  Statutory 
ConHoUdatiott  at  end  of  code. 

H  1067-ll>e8.  [Repealed  by  L.  1009,  ch.  10.  See  Consolidated 
Laws,  tit.  County  Law,  {  201.] 
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ARTICLES  FOURTH. 

Certain  actions,  fotmded  upon  the  apoliation,  or  other  mitappro^ 

priation  of  public  property. 

S«c.  1969.  Action  in  court  of  the  State  for  public  fundi  Ulefally  oMaln«d, 
cooTorted^  etc. 
1070.  Stay  of  other  domeatlc  actions;  partiep  thereto  to  be  brought  In. 

1971.  Actions,   etc.,   in  foreign   courts. 

1972.  Money,  damagea,  etc.,  vest  In  people,  on  commencement  of  action. 

1973.  Limitation  of  action. 

1974.  Ultimate  disposition  of  proceeds  of  action  In  court  of  the  Stat«. 
1976.  Id.;  upon  petition  of  corporation,  etc.,  aggrteved. 

1976.  Attorney-general  must  bring  action. 

I  1960.  Action  in  conrt  of  the  State  for  pnbllc  fim«l» 
lllesAlly  obtained,  converted,  etc. 

Where  any  money,  funds,  credits,  or  other  property,  held  or 
owned  by  the  State,  or  held  or  owned,  officially  or  otherwise,  for 
or  in  behalf  of  a  governmental  or  other  public  Interest,  by  a 
domestic  municipal,  or  other  public  corporation,  or  by  a  board, 
officer,  custodian,  agency,  or  agent  of  the  State,  or  of  a  city, 
county,  town,  village  or  other  division,  subdivision,  department,  or 
portion  of  the  State,  has  heretofore  been,  or  is  hereafter,  w^ithont 
right  obtained,  received,  converted,  or  disposed  of,  an  action  to 
recover  the  same,  or  to  recover  damages,  or  other  compensation, 
for  so  obtaining,  receiving,  paying,  converting,  or  disposmg  of  the 
same,  or  both,  may  be  maintained  by  the  people  of  the  State,  in 
any  court  of  the  State  having  jurisdiction  thereof,  although  a  right 
of  action  for  the  same  cause  exists  by  law  in  some  other  public 
authority,  and  whether  an  action  therefor,  in  favor  of  the  latter, 
is  or  is  not  pending,  when  the  action  in  favor  of  the  people  is 
commenced. 

L.  1875,  ch.  49,  §  1.  See  §§  549,  637  and  789,  ante. 

9  1970.  .Stay  of  otbor  domefltto  actions  j  parties  thereto 
to  be   broaarht  In. 

• 

Where  an  action  is  foihuiencod  by  the  people,  for  a  cause  speci- 
fied in  the  last  section,  llio  court  in  which  it  is  brought  may,  upon 
the  application  of  any  party  tlicroto,  grant  an  order  staying  pro- 
ceedings in  any  ollic^r  fiction,  brought,  for  the  same  cause,  in  the 
same  or  any  otlior  court  of  the  State,  bj'  a  public  authority,  other 
than  the  j[)ooplo:  and,  if  necessary  or  proper,  it  may  vacate  any 
order  or  interlocutory  jiulj^mcnt,  made  or  rendered  in  such  an 
action:  and  it  may,  by  the  same  order,  or  by  a  subsequent  order, 
granted  upon  the  application  of  any  party  to  either  action,  direct 
that  liny  party  to  the  action  so  stayed,  be  brought  in,  as  a  party 
to  the  action  commenced  by  the  people. 

Id.,  S  2,  am'd. 

I  1871.  Actions,  etc.,  in  foreiirn  oonrts. 

The  people  of  the  State  may  commence  and  maintain,  in  their 
own  name,  or  otherwise,  as  is  allowable,  one  or  more  actions, 
suits,  or  other  judicial  proceedings,  in  any  court,  or  before  any 
tribunal  of  the  United  States,  or  of  any  other  State,  or  of  any 
territory  of  the  Fnited  States,  or  of  any  foreign  country,  for  any 
cause  specified  in  the  last  section  but  one. 

Part  of  id.,  f  1. 

494 


c.  Id,  1. 1.  a.  4  OF  THE  PEOPLE.  §§  1972-75 

I    10T2.  Money   dansffe*,   ete.,  vest   in   people,   on 
koement  of  notion. 


Upon  the  commencement  by  the  people  of  the  State,  of  any 
action,  suit,  or  other  judicial  proceeding,  as  prescribed  in  this 
article,  the  entire  cause  of  action,  including  the  title  to  the  money, 
fands,  credits,  or  other  property,  with  respect  to  which  the  suit 
or  action  is  brought,  and  to  the  damages  or  other  compensation, 
recoTerable  for  the  obtaining,  receipt,  payment,  conyersion,  or 
disposition  thereof,  is  not  previously  so  vested,  is  transferred  to. 
and  becomes  absolutely  vested  in,  the  people  of  the  State. 

Ij.  1876,  Gb.  48,  remainder  of  i  1. 

f  1078.  Limitntlon  of  notion. 

The  people  of  the  State  will  not  sue  for  a  cause  of  action,  speci- 
fied in  this' article,  unless  it  accrued  within  ten  years  before  the 
action  is  commenced. 

Last  sentence  of  id.,  |  1,  am'd.    Bee  if  862,  388,  888,  401  and  408.  ante. 

I  10T4.  fJltlmnte  disposition  of  proceeds  of  action  in 
conrt  of  the  Stnte. 

Any  court  of  the  State,  in  which  an  action  is  brought  by  the 
people,  as  prescribed  in  this  article,  may,  by  the  final  judgment 
therein,  or  by  a  subsequent  order,  direct  that  any  money,  funds, 
damages,  credits,  or  other  property,  recovered  by,  or  awarded  to, 
the  plaintiff  therein,  which,  if  that  action  had  not  been  brought, 
would  not  have  vested  in  the  people,  be  disposed  of,  as  justice 
requires,  in  such  a  manner  as  to  re-instate  the  lawful  custody 
thereof,  or  to  apply  the  same,  or  the  proceeds  thereof,  to  the 
objects  and  purposes  for  which  they  were  authorized  to  be  raised 
or  procured;  after  paying  into  the  State  treasury,  out  of  the  pro- 
ceeds of  the  recovery,  all  expenses  incurred  by  the  people  In  the 
action. 

Id.    lint  part  of  {  S. 

S  1976.  Id.  I  npon  petition  of  corporation,  etc.,  nffarrie'red. 

Any  corporation,  board,  officer,  custodian,  agency,  or  agent,  may, 
in  behalf  of  any  city,  county,  town,  village,  or  other  division,  sub- 
division, department,  or  portion  of  the  Stnto,  which  was  not  a 
party  to  an  action,  brought  as  prescribed  in  this  article,  and  which 
claims  to  be  entitled  to  the  custody  or  disposition  of  any  of  the 
money,  funds,  damages,  credits,  or  other  property,  recovered  by, 
or  awarded  to  the  plaintiff,  by  the  final  judgment  in  the  action,  or 
any  of  the  proceeds  thereof,  and  not  disposed  of  as  proscribed  in 
the  last  section,  present,  at  any  time  after  the  actual  collection 
of  the  money,  and  its  payment  into  the  State  treasury,  or  the 
actual  receipt  of  the  property  by  the  people,  to  the  supreme  court, 
at  a  special  term  thereof  held  in  the  county  of  Albany,  a  verified 
petitfon,  setting  forth  the  facts,  and  praying  for  the  relief  to  which 
tie  or  it  is  entitled.  Notice  of  the  application  nnd  a  copy  oif  the 
petition  must  be  served  upon  the  attorney-general.  tJoon  the 
hearing  the  court  may  make  such  a  final  order,  as  justice  requires, 
for  the  disposition  of  the  money  o«  other  property,  as  prescrioed  In 
the  last  section. 

See.  also.  Id.,  i  8.  ^^ 
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§  1976  ACTIONS  IN  BEHALF  c  16, 1. 1,  a.  4 

f  19T4B«  Attorn«7-veiieral  must  brlnv  actiom* 

The  attorney-general  must  commence  an  action,  8uit«  or  other 
judicial  proceeding,  as  prescribed  in  this  article,  whenever  he 
deems  it  for  the  interests  of  the  people  of  the  State  so  to  do; 
or  whenever  he  is  so  directed,  in  writing,  by  the  governor. 

L.  1876,  ch.  49,  9  4.     See  }  789,  nnte. 
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ABTICIiB  FIPTH. 

Aeiion  to  r&sover  property  etcheaUd,  or  forfeited  for  treason. 

8«c.  1977.  Attorney-geoeral  to  brtng  ejectment  for  real  property.   MCbeatM 
or  forfeited. 

1978.  Notice  to  be  published  before  trial  or  Judgment. 

1979.  When  unknown  claimants  may  be  made  defendants. 

1960.  Effect  of  Judgment  against  unknown  claimants. 

1961.  Attorney -general    to    report    recoveries    to    commissioners    of    land 

office. 

1962.  Action  to  recoTer  personal  property  forfeited  for  treason. 

i  18T7.  Attorner-iremeral  to  brlns  ejectnaent  for  veal 
prop«rtir»  eacbeated  or  forfeited. 

WheneTer  the  attorney-general  has  good  reason  to  believe,  that 
the  title  to,  or  right  of  possession  of,  any  real  property,  has  vested 
in  the  i>eopIe  of  the  State,  by  escheat,  or  by  conviction  or  outlawry 
for  treason,  he  must  commence  an  action  of  ejectment,  to  recover 
the  property. 

1  B.    S.   282.   i  1   (1  Bdm.  254). 

f  1978.  Notice  to  be  published  before  trial  or  Judvinoiit. 

The  attorney-general  must  cause  a  notice,  specifying  the  names 
of  the  parties,  and  the  object  of  the  action,  and  containing  a 
brief  description  of  the  property  affected  thereby,  to  be  published 
in  the  newspaper  printed  at  Albany,  in  which  legal  notices  are 
required  to  be  published,  in  a  newspaper  published  in  the  dtT  of 
New-Tork,  and  in  a  new^spaper  published  m  each  county  in  which 
any  part  of  the  property  is  situated,  at  least  once  in  each  week, 
for  twelve  successive  weeks,  before  an  issue  of  fact,  joined  in  the 
action,  is  bronght  to  trial;  or  where  judgment  is  rendered  therein 
in  faTor  of  the  plaintiff,  otherwise  than  upon  the  trial  of  an  issue 
of  fact,  before  final  judgment  is  rendered. 

Id.,  if  2  and  3  (1  Edm.  264). 


I  10T9.  "Wbem  iiBkmo'vm  elalnaantii  may  be  made  defend- 
aata. 

If  the  property  is  not  occupied,  and  no  person  is  known  to  the 
attorney-general  as  claiming  title  thereto,  the  defendant  or  de- 
fendants may  be  designated  as  "  unknown  claimants,"  without 
any  other  description.  In  all  other  respects,  section  451  of  this 
act  applies  to  an  action,  in  which  the  defendant  or  defendants  are 
thus  designated. 

Part  of  Id.,  i  1. 

I  1960b  Bffect  of  Jadvment  aflratnait  auknovrn  claimants. 

Where,  in  an  action  of  ejectment,  to  recover  property  alleged  to 
be  escheated,  brought  as  prescribed  in  the  last  section,  final  judg- 
ment in  favor  of  the  people  is  rendered  against  unknown  claim- 
ants, and  the  real  property  recovered  thereby  is  afterwards  sold 
and  conveyed,  under  the  direction  of  the  commissioners  of  the  land 
oflSce,  the  judgment  is  conclusive  upon  the  title  of  that  property, 
as  against  all  persons,  except  those  who  commence  an  action  of 
ejectment  for  the  recovery  thereof,  or  of  a  part  thereof,  within 
five  years  after  the  final  judgment  was  rendered  in  the  action  in 
f^Tor  of  the  people,  and  the  jndgment-roll  was  filed  thereupon. 
But  section  375  of  this  act  apolies  to  such  an  action. 
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§§  1^1-82  ACTIONS  IN  BEHALF  c.  16,  fc.  1.  a.  5 

9  1981.  Attorney- v^nei**-!  to  report  recoveries  to  com- 
mlmiloiiers  of  land  office. 

The  attorney-general  must,  from  time  to  time,  make  a  report  to 
the  commissioners  of  the  land  office,  of  all  the  real  property  re- 
covered by  the  people,  in  any  action  brought  pursuant  to  this 
article. 

1  R.  s.  282.  I  0. 

S  1082.  Action  to  recover  pemonal  property  forfeited 
for  treason. 

Where  personal  property  is  forfeited  to  the  people,  npon  a  con- 
viction of  outlawry  for  treason,  the  attorney-general  miist  bring, 
and  may  zuaintnin,  an  action  to  recover  the  same,  or  the  value 
thereof,  or  such  other  action,  founded  upon  the  forfplttire,  as 
might  be  maintained  by  a  private  person,  who  had  acquired  title  to 
the  property. 

1  B.  8.   284.  I  2  (1  Bdm.  250). 

4d8 


c,  16, 1. 1,  ft.  6  OP  THE  PEOPLE.  §§  l&8a-86 

Articlc  sixth. 

MiaceOaneous  pravUioiw,  rdating  to  aMon9i€io.i  in  bahaff  of  the 

people. 

See.  1968.  Scire  fadat.  <ino  WAirtnto,  ete.,  mboUahed. 

19M.  Actions  to  be  bronsht  in  the  oame  of  the  people. 

1866.  jQtUpnent  for  costs  may  be  taken  against  the  people. 

lfi64L  Bdator;   when   to   be  Joined   as    plaintiff;     compensation  of    ttt> 

tomej-general. 
198r.  Costs;  how  collected  against  corporation  and  osorpers  of  franchise. 
1968.  Joinder  of  causes  of  action  against  same  person. 
1988.  Gonsolidation  of  actions  against  seveial  defendants. 
1990.  When   people,    municipal   corporation,   etc.,    not    required   to  gXrB 
security. 

i  1888.  Seire  faolaa,  quo  frarranto,   etc.»  nbollsbed. 

The  writ  of  scire  facias,  the  writ  of  quo  warranto,  and  proceed- 
ing by  information  in  the  nature  of  quo  warranto,  hare  bi^n 
abolished.  The  relief  formerly  obtained  by  means  of  either  of 
those  writs,  may  be  obtained  by  action,  where  an  appropriate  ac- 
tion therefoff  is  prescribed  in  this  act. 

0».  Proc.,  I  438. 

1  1984.  Actions  io  be  brovsrlit  In  ihe  name  of  the  peopro. 

An  action,  brought  ^s  prescribed  in  this  title,  except  an  action 
to  reeoTer  a  penalty  or  forfeiture,  expressly  given  by  law  to  a 
particular  oflBcer,  must  be  brought  in  the  name  of  the  peojple  of 
the  State;  and  the  proceedings  therein  are  the  same,  as  in  an 
actioii  by  a  priyate  person^  except  as  otherwise  specially  prescribed 
in  this  title. 

2  B.  8.  662,  I  13  (2  Edm.  673).    See  Go.  Proc.,  fi  432. 

I  1966«  Jntfitment  for  cents  may  be  taken  against  the 
people* 

Where  jndgment  is  rendered  or  a  final  order  is  made,  against  the 
people,  in  a  civil  action  brought,  or  special  proceeding  instituted,' 
ia  their  name,  by  a  public  officer,  pursuant  to  a  provision  of  law,  il 
most  be  to  toe  same  effect,  and  in  the  same  form,  as  against  n 
private  individual,  who  brings  a  like  action,  or  institutes  a  like 
special  proceeding,  except  as  otherwise  specially  prescribed  b> 
law.    But  an  execution  shall  not  be  issued  against  the  people. 

U.,  f  18,  am*d;  Oo.  Pisc.,  I  819. 

i  1P88»  Relatovi  vrJben  to  be  Joined  as  plaintiff |  eompen* 
iiatloM  of  attormeyfffcneral. 

Where  an  action  is  brought  by  the  attorney-general,  as  pre- 
scribed in  this  title,  on  the  relation  or  information  of  a  petsoQ, 
having*  an  interest  in  the  question^  the  complaint  must  allege,  and 
the  title  of  the  action  must  show,  that  the  action  is  brought  upon 
the  relation  of  that  person.  In  such  a  case,  the  attorney-general 
must,  as  a  condition  of  bringing  the  action,  require  the  relator  to 
give  satisfactory  security  to  indemnify  the  people,  against  the 
costs  and  expenses  thereof.  Where  security  is  so  given,  the 
attorney-general  is  entitled  to  compensation  for  his  services,  to  be 
oaid  by  the  relator,  in  like  manner  as  the  attorney  and  counsel  for 
a  private  person. 

Co.   Proc.,  I  434.     See  If  1808,  8242. 
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§§  l«87-90  ACTIONS  FOR  PEOPLE.  a  16. 1. 1.  a  6 

f  1887.  CoHts)  UoTv  collected  uvftliiMt  corporation  mmc 
oMurperfl  of  francl&lse. 

Where  final  judgment  in  an  action^  brought  as  prescribed  in 
this  title,  is  rendered  against  a  corporatiou,  or  person  claiming 
to  bo  a  corporation,  the  court  may  direct  the  costs  to  be  collected 
by  execution  against  any  of  the  persons  claiming  to  be  a  cor- 
poration; or  by  warrant  of  attachment^  or  other  process,  against 
the  person  of  any  director  or  other  officer  of  the  corporation. 

(  1888.  Joinder  of  canaeii  of  action  against  aame  person. 

Where  two  or  more  causes  of  action  exist,  in  fayor  of  the 
people,  against  the  same  person,  for  money  due  upon,  or  damages 
I'or  the  non-performance  of,  oue  or  more  contracts  of  the  same 
nature,  the  attorney-general  must  join  h\\  those  causes  in  one 
action. 

§  1080.  Connolldatlon  of  actions  avalnut  neveral  defend* 
ants. 

Where  two  or  more  actions  brought  in  behalf  of  the  people» 
upon  the  same  mortgage  or  other  contract,  are  pending  against 
separate  defendants,  claiming  or  defending  under  the  same  title, 
the  attorney-general  must,  upon  the  request  of  the  defendants, 
cause  them  to  be  consolidated  into  one  action;  and  only  one  bill 
of  costs  can  be  taxed  against  the  defendants. 


I    lOOO.   [Am'd,    1804.]    "When    people,  munlelpal    oorpoi 
tlon,  etc.,  not  required  to  Rive  secnrlty. 

Each  provision  of  this  act,  requiring  a  party  to  give  security, 
for  the  purpose  of  procuring  an  order  of  arrest,  an  injunction 
order,  or  a  warrant  of  attachment,  or  as  a  condition  of  obtaining 
any  other  relief,  or  taking  any  proceeding;  or  allowing  the  court, 
or  a  judge,  to  require  such  security  to  be  given,  is  to  be  con- 
Btrued  as  excluding  an  action  brought  by  the  people  of  the  state, 
or  by  a  domestic  municipal  corporation;  or  by  a  public  officer.  In 
behalf  of  the  people,  or  of  such  a  «)rporation;  except  where  the 
security,  to  be  given  in  such  an  action,  ie  specially  regulated  ^▼ 
the  provision  in  question:  but  in  any  action  in  which  a  domestic 
municipal  corporation,  or  a  public  officer  in  behalf  of  such  cor* 
poratlon,  shall  be,  by  the  foregoing  provisions  of  this  section, 
pxcuRod  from  giving  security  on  procuring  an  order  of  arrest, 
Rn  order  of  injunction  or  a  warrant  of  attachment,  stich  corpora 
tion  shall  be  liable  for  all  damages  that  may  be  so  BQatained 
by  the  opposite  partv  by  reason  of  such  order  of  arrest,  attach- 
ment or  injunction  in  the  same  case  and  to  the  same  extent  at 
sureties  to  an  undertaking  would  hare  been,  if  rach  an  undei^ 
taking  had  been  given. 

L.  1804.  ch.  90. 
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c.  16,  t.  8.  a.  1       STATE  WRITS  GENERALLY.  §§  1991-93 

TITLE  IL 
Special  prooeedings  instituted  by  State  writ. 

Article  1.  PtotUIoqb  applicable  to  two  or  more  State  wrlta. 

The  writ  of  habeas  corpua.  to  brln/  up  a  peraou  to  teatlfy. 
<•  The  writ  of  babeaa  corpus,  and  the  writ  of  cerilotail,  to  Inquiri 

iDto  the  cause  of  detention. 
4.  The  writ  of  mandamus. 
ft.  The  writ  of  prohlbitioo. 

6.  The  writ  of  sssessment  of  damages. 

7.  The  writ  of  certiorari,  to  reTi-w  the  determination  of  an  Inferior 

trtbunaL 

article:  first* 

Provisions  applicable  to  tfjoo  or  more  State  writs. 

6ee.  IMl.  State  writs  enumerated. 
1002.  To  be  under  seal  of  court. 
IkiO'  .  State  writ  at  the  instance  of  the  people. 
1S94.  Relator,  when  Joined  with  people;  parties,  how  styled. 
1906.  Parties  may  appear  by  attorney. 
1806.  Allowance  to  be  indorsed  and  signed. 
1W7.  Final  order;   certain  proceedings  same  as  in  actions. 
ISOB.  When  writ  returnable. 
lifOO.  How  serred. 

2000.  Habeas  corpus,  how  senred;  fees  and  undertaking,  when  required. 
2^01.  Fees  to  persons  not  ofBcers. 
20O2.  Last  two  sections  qualified. 

2006.  Mode  of  serring  writ,  when  person  conceals  himself,  etc. 
2004.  Person  serred  to  obey  habeas  corpus. 
2006.   Id.;  as  to  certiorari. 
2006.  Time  of  returning  ha'  eas  corpus. 
SOOT.  PDnlahmeiit  for  non-paymen':  of  costs. 

I  1S>91.  StAte  "writs  eAvnaerated. 

The  writ  of  habeas  corpus  to  bring  np  a  person  to  testify,  or 
to  answer;  the  writ  of  habeas  corpus,  and  the  writ  of  certiorari, 
to  inqmre  into  the  cause  of  detention;  the  writ  of  mandamus; 
the  writ  of  prohibition;  the  wriL  of  assessment  of  damages,  which 
18  substituted  for  the  writ  heretofore  known  as  the  writ  of  ad 
qnod  damnum;  and  the  writ  of  certiorari  to  review  the  deter- 
mination of  an  Inferior  tribunal,  which  may  be  called  the  writ  of 
review,  shall  hereafter  be  styled,  collectively,  State  writs. 

I  1902.  To  be  vmdeF  neal  of  court. 

A  State  writ  must  be  issued  under  the  seal  of  the  court  by 
which  it  is  awarded.  Where  it  is  allowed  by  a  judpe  out  of 
court,  and  is  returnable  before  a  court  of  record,  it  must  be 
issued  under  the  seal  of  the  court  before  which  it  is  returnable. 
Where  it  is  returnable  before  a  judge  out  of  court,  or  befor 
a  body  or  tribunal,  other  than  a  court  of  record,  it  must  be  issued 
ander  the  seal  of  the  supreme  court.  Where  the  seal  of  the  su- 
preme court  is  to  be  used,  as  prescribed  in  this  section,  it  may 
be  the  seal  of  the  county  wherein  the  writ  is  awarded,  or  wherein 
It  Is  returnable. 

3  R.  S.  674.  8  74  (2  Edm.  604).  smM. 

f  IPOS.  State  wrflt  at  the  fimtniiee  of  tbe  people. 

Where  a  State  writ  is  required,  in  an  action  or  special  proceed- 
ing, civil  or  criminal,  to  which  the  people  are  a  party,  or  In 
which  they  are  interested,  it  may  be  awarded  upon  the  appllca- 
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tion  of  the  attoruey-^reneral^  or  of  the  district-attorney  haTin^ 
charge  of  the  action  or  special  proceeding;  and  the  indorsement 
of  the  allowance  thereof  muat  state,  that  it  was  iawied  on  sach 
an  application. 

2  R.  S.  074,  I  77. 

f  1094.  Relater,  when  Joined  'with  people |  partlea»  laoir 
Atyled. 

A  State  writ  must  be  issued  in  beholf  of  the  people  of  the 
State;  but  where  it  is  awarded  upon  the  application  of  a  private 
person,  it  must  show  that  it  was  issued  upon  the  relation  of 
that  person.  The  officer  or  other  person,  against  whom  the  writ 
is  issued,  shall  be  styled  the  defendant  therein. 

S  109B.  Parties  may  appear  by  attorneys. 

The  parties  to  a  special  proceeding,  instituted  by  State  writ, 
may  appear  by  attorney,  with  like  effect  as  in  an  action  brought 
in  the  supreme  court;  but  a  return  to  such  a  writ  must  be  made 
under  the  hand  of  the  defendant,  except  in  a  case  where  it  is 
otherwise  specially  prescribed  by  law,  or  where  the  court  or 
judge,  for  good  cause  shown  by  affidavit,  otherwise  directs. 
Where  the  attorney-general  or  the  district-attorney  does  not 
appear  for  the  people,  the  attorney  for  the  relator  is  deemed 
also  the  attorney  for  the  people. 

S  1096.  Allowance  to  be  Indorsed  and  stirned. 

The  presiding  judge  of  a  court,  by  which  a  State  writ  is 
awarded,  or  the  judge  who  allows  such  a  writ  oat  of  court,  as 
the  case  may  be,  must  sign  an  allowance  thereof  indorsed 
thereupon,  stating  the  date  of  the  allowance. 

2  B.  S.  574.  ff  76,  am'd. 

I  lOOT.  Pinal  order;  certain  proeeedtngra  same  as  In 
actions. 

The  final  determination  of  the  rights  of  the  parties  to  a  spetnal 
proceeding  instituted  by  State  wTitt  is  styled  a  final  order.  The 
provisions  of  this  act^  relating  to  amendments,  motions,  and 
intermediate  orders,  in  an  action,  are  applicable  to  similar  acts 
in  such  a  special  proceeding:  except  where  special  ptorliloii 
is  otherwise  made  therein,  or  where  the  proceeaing  is  repugnant 
to  tbe  object  of  the  State  writ,  or  the  mode  of  procedure  there- 
under 

1  1008.  IVIien  writ  returnable. 

Except  where  special  provision  is  otherwise  made  in  thl9  act, 
n  State  writ  may  be  made  returnable  forthwith,  or  on  a  future 
day  certain,  as  the  case  requires. 

2  R.  S.  674,  S  78  (2  Rdm.  608). 

9   lOOO.   Ho'W   ser-red. 

Except  where  special  provision  is  otherwise  made  in  this  act, 
a  State  writ  must  be  personally  served,  in  lilce  manner  as  a 
summons,  issncd  out  of  the  supreme  court;  and  each  provision 
of  this  act.  relating  to  the  personal  service  of  such  a  summona 
upon  a  defendant,  applies  to  the  service  of  a  State  writ. 
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f  aOOO.  lAm'd,  IBIO.I  Habeaii  eorpnii,  how  aervedi  teem 
•Ad  vndertiAklnv,  ^bem  reaoJred. 

A  writ  of  habeas  corpus  cnn  be  served  by  any  person  of 
the  a^e  of  twenty-oo^  yeara  and  upwards.  Where  the  prisoner 
is  ia  custody  of  a  sheriff,  coroner,  constable,  or  raarshal,  the 
service  is  not  complete,  unless  the  person  serTiii^  the  writ 
tenders  to  the  officer,  the  fees  allowed  by  law  for  briugiuff  up 
the  prisoner,  and  delivers  to  him  an  undertakin^r,  with  at  least 
one  surety,  in  a  sum  specified  therein,  to  the  effect,  that  the 
surety  will  pay  the  charges  of  carrying  back  the  prisoner,  if 
he  shall  be  remanded;  and  that  the  prisoner  will  not  escape  by  the 
way,  either  in  going  to,  remaining  at,  or  returning  from  the 
place  to  which  he"  is  to  be  taken.  The  sum  so  specified  must  be, 
at  least,  twice  the  sum  for  which  the  prisoner  is  detained,  if 
he  is  detained  for  a  specific  sum  of  money;  if  not,  it  must  be 
one  thousand  dollars. 

«  ^  ?«5u^^*'   *  '^^'  *™'^-  ^»'d.   I"  1»10,  eh.  180.     In  •fftrt  Sept.   1,  1910. 
Sf-e  {  3007,   sulKl.   10,  post. 

I  aoOl.  Feea  to  peynons  not  officers. 

A  court  or  a  judge,  allowing  a  writ  of  habeas  corpus,  directed 
to  any  person  other  than  a  sheriff,  coroner,  constable,  or  marshal, 
may.  in  its  or  his  discretion,  require  the  applicant,  In  order  to 
render  the  service  thereof  complete,  to  pay  the  charges  of  bring- 
ing np  the  prisoner.  In  that  case,  the  amount  of  the  charges, 
not  to  exceed  the  fees  allowed  by  law  to  a  sheriff  for  a  similar 
service,  must  be  specified  in  the  certificate  allowijig  the  writ. 

Id.,  S  84.    See  S  8007,  subd.  16,  post. 

f  aooa.  Ijmmt  two  acctloBa  qvalitled. 

The  last  two  sections  are  not  applicable  to  a  case,  where  the 
writ  Is  allowed  upon  the  application  of  the  attorney-general  or 
a  district-attorney. 

Id.,  f  T9.  am'C 

i  2003.  Mode  of  nervlnv  vrrit^  -wlieii  person  concealH  Itim* 
•eify  etc. 

A  writ  of  habeas  corpus  or  of  certiorari,  issued  as  prescribed 
in  article  second  or  article  third  of  this  title,  may  be  served  by 
delivering  it  to  the  person  to  whom  it  is  directed.  If  he  cannot 
be  foand,  with  due  diligence,  it  may  be  served  by  leaving  it  at 
the  jail  or  other  place  in  which  the  prisoner  is  confined,  with  any 
under  officer,  or  other  person  of  proper  age,  having  charge,  for 
the  time,  of  the  prisoner,  and  paying  or  tendering  to  him  the  fees 
©r  charges  for  bringing  up  the  prisoner.  If  the  person,  upon  whom 
the  w^rit  ought  to  be  served,  keeps  himself  concealed,  or  refuses 
admittance  to  the  person  attempting  to  serve  it,  it  may  bo  served 
by  affixing  it  in  a  conspicuous  place,  on  the  outside,  either  of 
his  dwelling-house,  or  of  the  place  where  the  prisoner  is  confined. 
In  that  case,  the  service  is  complete,  without  tendering  the  fees 
or  charges  for  bringing  up  the  prisoner. 

Id.,  if  80  and  81,  am^d. 

i  2004.  Pemon  served  to  obey  liabeas  corpus. 

A  sheriff,  coroner,  constable,  or  marshal,  upon  whom  complete 
service  of  a  writ  of  habeas  corpus  is  made,  as  prescribed  in  this 
article,  must  obey  and  make  return  to  the  writ,  according  to  the 
exigency  thereof,  whether  It  is  directed  to  hira  or  not.    Any  other 
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person,  npou  whom  such  a  writ  is  served,  haying  the  cuatody 
of  the  individual  for  whose  benefit  it  was  issned,  must  obey  and 
execute  it,  according  to  the  command  thereof,  without  requiring 
any  bond,  or  the  payment  of  any  charges,  except  such  as  axe 
specified  in  the  certificaie  allowing  the  writ. 

2  B.  S.  674,   I  82. 

S  2005.  Id.)  as  to  eertiorarl. 

A  person,  upon  whom  a  writ  of  certiorari.  Issued  as  prescribed 
in  this  title,  is  served,  must,  in  like  manner,  upon  payment  or 
tender  of  the  fees  allowed  by  law  for  making  a  return  to  the 
writ,  and  for  copying  the  warrant,  or  other  process  or  proceeding, 
to  be  annexed  thereto,  obey  and  return  the  writ,  according  to 
the  exigency  thereof. 

Id.,  i  88. 

f  200^  Ttme  of  returmlmff  liabeas  eorpvs. 

Where  a  writ  of  habens  corpus  is  returnable  on  a  day  certain, 
the  return  must  be  made  ot  the  time  and  place  specified  therein. 
Where  such  a  writ  is  returnable  forthwith,  at  a  place  within 
twenty  miles  of  the  place  of  service,  the  return  must  be  made, 
and  the  prisoner  must  be  produced,  within  twenty-four  honrs 
after  service:  and  the  like  time  must  be  allowed,  for  each 
additional  twenty  miles. 

Id.,  8  85. 

I  2007.  Pnniahmeiit  for  mon-i^Tiiient  of  eosta* 

For  non-payment,  upon  demand,  of  the  costs  awarded  by  a 
final  order,  made  in  a  special  proceeding  instituted  by  State 
writ,  except  where  a  peremptory  writ  of  mandamus  is  awarded, 
after  the  issuing  of  an  alternative  mandamus,  the  person  required 
to  pay  the  same  may  be  punished  for  a  contempt  of  the  court 
awarding  them,  or  of  which  the  judge  awarding  them  is  a  mem- 
ber, as  if  the  final  order  was  n  final  judgment  of  the  court. 

504 
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ARTICIiBS  8S200ND. 

3%e  writ  of  habeas  oorpusy  to  bring  up  a  person  to  testify, 

8te.  2008.  Habeas  corxniB  to  testUy;  wlien  allowed  hj  court  or  judge. 

2009.  Id.;  when  allowed  hj  Judge. 

2010.  Id.;  in  suit  before  jostlce  of  the  peace,  etc. 
9011.  The  last  three  sections  Qualified. 

2012.  Application;  how  made. 

2013.  Certain  prisoners  to  be  remanded. 

2014.  Officer  to  obej   and  retnm  writ. 

8  2008.  Habeas  corpus  to  temiitri  when  allowed  by  court 
OF  J«dce. 

A  court  of  record,  other  than  a  justices'  court  of  a  dty,  or  a 
judge  of  such  a  court,  or  a  justice  of  the  supreme  court,  has 
power,  upon  the  application  of  a  party  to  an  action  or  special 
proceeding,  ciyil  or  criminal,  pending  therein,  to  issue  a  writ  of 
habeas  corpus,  for  the  purpose  of  bringing  before  the  court,  a 
prisoner,  detained  in  a  jail  or  prison  within  the  State,  to  testify 
as  a  witness  in  the  action  or  special  proceeding,  in  behalf  of  the 
applicant. 

2  B.  8.  5S9.  I  1  (2  Edm.  (WO),  am'd.      See  I  2011,  post. 

i  2000.  [Am'd,  1885«]     Id.;  wlien  allowed  by  Jndve. 

Such  a  writ  may  also  be  issued  by  a  justice  of  the  supreme 
court,  upon  the  application  of  a  party  to  a  special  proceeding, 
dTil  or  criminal,  pending  before  any  officer  or  body,  authorized 
to  examine  a  witness  therein.  In  a  case  specified  in  this  section, 
the  writ  may  also  be  issued  by  a  county  judge  or  a  special  county 
judge,  residing  within  tlie  county  where  the  officer  resides,  be* 
fore  whom,  or  tLe  court  or  other  body  sits,  in  or  before  which, 
the  special  proceeding  is  pending. 

Id.,  I  8;  L.  1S05,  ch.  M6. 

I  2010.  [Am'd,  1806.]  Id.|  In  snlt  before  JnsUce  of  tbe 
»caee»  etc. 

Such  a  writ  may  also  be  issued  by  a  justice  of  the  supreme  court, 
upon  the  application  of  a  party  to  an  action,  pending  before  a 
jwtice  of  the  peace,  or  in  a  justices*  court  of  a  city,  or  a  district 
court  of  the  city  of  New- York,  to  bring  before  the  justice  or  court, 
to  be  examined  as  a  witness,  a  prisoner  confined  in  the  jail  of  the 
county  where  the  action  is  to  he  tried,  or  an  adjoining  county. 
In  a  case  specified  in  this  section,  the  writ  may  also  be  issued  by 
a  county  judge,  or  a  special  county  judge,  residing  within  the 
county  where  the  justice  resides,  or  the  court  is  located,  or  the 
prisoner  is  confined,  as  the  case  may  be. 

Id.,  f  4,  am*d;  L.  1886,  eh.  946. 

I  aOll.   [Am'd,  18»6.]    Tbe  last  tbree  secUonn  qnalllled. 

A  writ  shall  not  be  issued,  by  virtue  of  either  of  the  last  three 
sections,  to  bring  up  a  prisoner  sentenced  to  death.  Nor  shall  it 
be  issued  to  bring  up  a  prisoner  confined  under  any  other  sentence 
for  ft  felony;  except  where  the  application  is  made  in  behalf  of  the 
people  to  bring  him  up^  as  a  witness  on  the  trial  of  an  indictment, 
and  then  only  by  and  in  the  discretion  of  a  justice  of  the  supreme 
court    upon    such    notice    to    the  district-attorney  of  the  county 
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wherein  the  prisoner  was  <^onTict^,  and  upon  snch  temus  and 
conditions,  and  under  such  regulations,  as  the  judge  prescribes. 
8ubatitatedtor2R.  &8»,partofil;  L.  188B. eh. M6. 

I  aoilt.  Application  I  bow  mnde. 

An  application  for  a  writ,  made  as  prescribed  in  either  of  the 
foregoing  sections  of  this  article,  must  be  verified  by  affidavit, 
and  must  state: 

1.  The  title  and  nature  of  the  action  or  special  proceeding,  in 
regard  to  which  the  testimony  of  the  prisoner  is  desired;  and  the 
court,  or  body  in  or  before  which,  or  the  officer  before  whoat^  it  is 
pending. 

2.  That  the  testimony  of  the  prisoner  is  material  and  neces- 
sary to  the  applicant,  on  the  trial  of  the  action,  or  the  hearing  of 
the  special  proceeding,  as  he  is  advised  by  counsel  and  verily 
believes. 

8.  The  place  of  confinement  of  the  prisoner. 

4.  Whether  the  prisoner  is  or  is  not  confined  under  a  sentence 
for  a  felony. 

But  where  the  attorney-general  or  district-attorney  makee  the 
application,  he  need  not  swear  to  the  advice  of  counsel. 

Id.,  1 2. 

8  2013.  G«vtRin  pviaonem  to  be  remam^ed. 

The  return  to  a  writ,  issued  as  prescribed  in  this  article*,  must 
state  for  what  cause  the  prisoner  is  held;  and  if  it  appears  tfaere* 
frmn,  that  he  is  held  by  virtue  of  a  mandate  in  a  civil  action  or 
special  proceeding,  or  by  virtue  of  a  commitment  upon  a  criminal 
cnarge,  he  must,  after  having  testified,  be  remanded,  and  again 
committed  to  th^  prison,  from  which  he  vras  taken. 
8tibstiiutMlfortd.,f5. 

8  2014.  Officer  to  obey  And  return  frrlt. 

Any  officer  to  whom  a  writ,  issued  as  prescribed  in  this  article, 
is  delivered,  most  obey  ttie  same,  according  to  the  exigency 
thereof,  and  make  a  return  thereto  accordingly.  If  he  reftM«»  op 
neglects  so  to  do,  he  forfeits  to  the  people,  if  the  writ  waa  iamied 
upon  the  application  of  the  attorney-general  or  a  district-attonM», 
or,  in  any  other  case,  to  the  party  on  whose  application  the-  vm 
waa  issued,  the  sum  of  five  hundred  dollars.  But  wher«  the 
prisoner  is  confined  under  a  sentence  to  deaths  a  return  to  thai 
effect  is  a  sufficient  obedience  to  the  writ,  without  producing  him. 

I<l..l»«am'd. 
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article:  third. 

The  writ  of  habeag  eorpw,  and  Ihe  writ  of  certiorari,  t 
into  the  eauM  of  A&tmtio». 


^: 


g: 


SS: 


ippf leHWQ  for  bAbcAfl  m 


R.». ....... ».  .T-,. ......  t..,...«edlii^  to  rel 

Id,;  prueedlEigB  to publsb olTedder. 

Priion«ir6o«ppeanniajbe  •UinHIed  lo 

Coitoilr  ofprtwner  until  lie  j1t«Wi. 

AppUcatlon  of  Ul>  vtlc^  to  ottisr  w'rlt4  c 


1  SOU.  IVka    «a(ltlad    lo    praa«cat«    th*    writs.       BK^eas 

A  perHon  Im prisoned  or  r^strntned  in  his  liberty,  within  the 
State,  f«r  any  eauBe,  or  u|Min  Hiiy  prelencM^,  is  eutitled,  cjrri'pt  in 
one  of  the  cases  specified  in  the  next  wction,  in  a  writ  of  habena 
(nrpUB,  or  a  writ  of  eertinmri.  ns  preiwribed  in  this  artick',  ftir  tho 
pnrposeofiDqiiirinf)  into  the  cniitif  of  the  iui[>ris<inmeLit  or  restraint, 
and,  in  a  case  prescribed  by  law,  iif  dL-livering  liim  therefrom.  A 
writ  ot  habetui  corpus  inoy  be  iHsucd  and  served  under  this  sectioo, 

BOT 
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on  the  first  day  of  the  week,  commonly  called  Sunday;  but  it  can- 
not be  made  returnable  on  that  day. 
2  R.  S.  663,  I  21  (2  Edm.  583),  am'd. 

I  2010.  IVhen  neither  writ  aliall  be  allowed. 

A  person  is  not  entitled  to  either  of  the  writs  specified  in  the 
last  section,  in  either  of  the  foUowinji:  cases: 

1.  Where  he  has  been  committed,  or  is  detained,  by  Tirtue  of  a 
mandate,  issued  by  a  court  or  a  judge  of  the  United  States,  iu  a 
case  where  such  courts  or  judges  have  exclusive  jurisdiction  under 
the  liiws  of  the  United  States,  or  have  acquired  exclusive  jurisdic- 
tion by  the  commencement  of  legal  proceedings  in  such  a  court. 

2.  Where  he  has  been  committed,  or  is  detained,  by  virtue  of 
the  final  judgment  or  decree,  of  a  competent  tribunal  of  civil  or 
criminal  jurisdiction;  or  the  final  order  of  such  a  tribunal,  made  in 
a  special  proceeding,  instituted  for  any  cause,  except  to  punish 
him  for  a  contempt^  or  by  virtue  of  an  execution  or  other  process^ 
issued  upon  such  a  judgment,  decree,  or  final  order. 

Id..  I  22,  am*d. 

§  2017.  [Am'd,  180B,]  How  and  to  whom  appllcatiom  for 
habeas  corpnii  or  certiorari  made. 

Application  for  the  writ  must  be  made,  by  a  written  petition, 
signed,  either  by  the  person  for  whose  relief  it  !s  intended,  or  by 
some  person  in  his  behalf,  to  either  of  the  following  courts  or 
oflBcers: 

1.  The  supreme  court,  at  a  special  term  or  the  appellate  divi- 
sion thereof,  where  the  prisoner  is  detained  within  the  judicial 
district  within  which  the  term  is  held. 

2.  A  justice  of  the  supreme  court,  in  any  ]^art  of  the  State. 

3.  An  officer  authorized  to  perform  the  duties  of  a  justice  of  the 
supreme  court  at  chambers,  being  or  residing  within  the  county, 
where  the  prisoner  is  detained;  or,  if  there  is  no  such  officer  within 
that  city  or  county,  capable  of  acting,  or,  if  all  those  who  are 
capable  of  acting  and  authorized  to  grant  the  writ,  are  absent,  or 
have  refused  to  ^ant  it,  then  to  an  officer,  authorised  to  perform 
those  duties,  residing  in  an  adjoining  county. 

Id.,  i  28.  aniM;  L.  1890,  cb.  946. 

S  2018.  Application  In  another  county  |  proof  reavired. 

Where  application  for  either  writ  is  made  as  prescribed  in  sub- 
division third  of  the  last  section,  without  the  coun^  where  the 
prisoner  is  detained,  the  officer  must  require  proof,  by  the  oath 
of  the  person  applying,  or  by  other  sufficient  evidence,  of  the  facta 
which  nnthorize  him  to  net  as  therein  prescribed:  and  if  a  jndffe 
in  that  county,  authorized  to  grant  the  writ,  is  said  to  be  incapaUe 
of  acting,  the  cause  of  the  incapacity  must  be  specially  set  forth. 
If  such  proof  is  not  produced,  the  application  must  be  denied. 

Id.,  I  24.  am'd. 

f  aol9.  Content*  of  petition. 

The  petition  must  be  verified  by  the  oath  of  the  petitioner,  to 
the  effect  that  he  believes  it  to  be  true;  and  must  state,  in  sub- 
stance: 

1.  That  the  person  in  whoso  bnhnlf  the  writ  is  applied  for,  is 
imprisoned,  or  restrained  in  his  liberty;  the  place  where,  unu 
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tt  is  unknown,  and  the  officer  or  person  by  whom,  he  is  so  im- 
Iiriaoned  or  restrained,  naming  both  parties,  if  their  names  are 
known,  and  describing  either  party,  whose  name  is  unknown. 

2.  That  he  has  not  been  committed,  and  is  not  detained  by 
Tirtue  of  any  judgment,  decree,  final  order  or  process,  specified 
in  section  2016  of  this  act. 

3.  The  cause  or  pretence  of  the  imprisonment  or  restraint,  ac- 
cording to  the  best  knowledge  and  belief  of  the  petitioner. 

4.  If  the  imprisonment  or  restraint  is  by  virtue  of  a  mandate,  a 
copy  thereof  must  be  annexed  to  the  petition;  unless  the  petitioner 
aTcrs,  either,  that  by  reason  of  the  removal  or  concealment  of  the 
prisoner  before  the  application,  a  demand  of  such  a  copy  could  not 
be  made,  or  that  sncfi  a  demand  was  made,  and  the  legal  fees  for 
the  copy  were  tendered  to  the  officer  or  other  person,  having  the 
;:risoner  in  his  custody,  and  that  the  cony  was  refused. 

5.  If  the  imprisonment  is  alleged  to  be  illegal,  the  petition  must 
state  in  what  the  alleged  illegality  consists.  (See  §  2033.) 

6.  It  must  spcK^ify  whether  the  petitioner  applies  for  the  writ  oi 
habeas  corpus,  or  for  the  writ  of  certiorari* 

2  Xi.  S.  663,  S  25. 

I  Miao.  IVhem  'writ  mvat  be  errantedi  penaltr  fo9  retvatiiir* 

A  court  or  a  judge,  authorized  to  grant  either  writ,  must  grant 
it  without  delay,  whenever  a  petition  therefor  is  presented,  as 
prescribed  in  the  foregoing  sections  of  this  article  unless  it  ap- 
pears, from  the  petition  itself,  or  the  documents  annexed  thereto, 
that  the  petitioner  is  prohibited  by  law  from  prosecuting  the  writ. 
For  a  violation  of  this  section,  a  judge,  or,  if  the  application  was 
made  to  a  court,  each  member  of  the  court,  who  assents  to  the 
violation,  forfeits  to  the  prisoner  one  thousand  dollars,  to  be  re- 
covered by  an  action  in  his  name,  or  in  the  name  of  the  petitioner 
to  his  use. 

U.,  H  26  And  81. 


I  a021.  [Am'd,  ISeS.]     Form  of  writ  of  habeas  eorpws. 

The  writ  of  habeas  corpus,  issued  as  prescribed  in  this  article, 
must  be  substantially  in  the  following  form,  the  blanks  being 
properly  filled  no: 

"  The  People  of  the  State  of  New  York, 
To  the  Sheriff  of,"  etc.  (or  "  to  A.  B.") 

"We  command  you,  that  you  have  the  body  of  C.  D.,  by  you 
imprisoned  and  detained,  as  it  is  said,  together  with  the  time  and 
cause  of  such  imprisonment  and  detention,  by  whatsoever  name 

the  said   C.  D.  is  called  or  charged,   before  -. ",   (**  the 

supreme  court,  at  a  special  term  or  term  of  the  appellate  division 
thereof,  to  be  held  ",  or  **  E.  F.,  justice  of  the  supreme  court ", 

or  otherwise,  as  the  case  may  be)  "  at  ■  on  **   [or 

"  immediately  after  the  receipt  of  this  writ ",]  "  to  do  and  receive 
what  shall  then  and  there  be  considered,  concerning  the  said  C.  D. 
And  have  you  then  there  this  writ. 

"  Witness, .  one  of  the  justices  "  (or  "  judges  ")  "  of 

the  said  court",  (or  "county  judge'*,  or  otherwise,  as  the  case 

may  be,)   "  the day  of  ■     ,  in  the  year 

dghteen  hundred  and  


f» 


Id.,  f  27;  L.  1896.  cb.  M6. 
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i  2022.  [Am'd,  18U5.]    Form  of  writ  oC  cejrUorarl. 

The  writ  of  certiorari,  iRsned  as  prescribed  in  this  article,  tnnst 
be  substantially  in  the  following  form,  the  blanks  being  i»roperly 
filled  up: 

"  The  People  of  the  Stnte  of  New  York, 
To  the  SheriflP  of,"  etc.  (or  "  to  A.  B."> 

**  We    command    you,    that   you    certify    fully   and    at   lanpe. 

to '*,  <"  the  supreme  court,  at  a  special  term  or  term  of 

the  appellate  division  thereof,  to  be  held  ",  or  "  E.  P.,  justice  of 
the  supreme  court",  or  otherwise,  as  the  ease  may  be,) 
**  at ,  on ",  for  **  immediately  after  the  re- 
ceipt of  this  writ*',]  "  the  day  and  cause  of  the  imprisonment  of 
C.  I).,  by  you  detained,  as  it  is  said,  by  whatsoever  name  the  said 
O.  D.  Is  called  or  charged.    And  have  you  then  there  this  writ  *•. 

"Witness, ,  one  of  the  justicee  ",  (or  " judgea  ")  "  of 

the  said  court ",  (or  "  county  judge,"  or  otherwise,  ns  the  cose  ma;- 

be,)  "  the day  of  -,  in  the  year  eighteen  huu- 

drefd  and  ". 

2  B.  S.  6C3.  t  28;  L.  189S.   (ft.  M6. 

S  2023.  When  ivrit  returnable   before   auotliclF  Sndfire. 

If  application  for  either  writ  is  made  to  the  supreme  court,  oi 
to  a  justice  thereof,  in  a  county  other  than  that  where  the  person 
is  imprisoned  or  confined,  the  writ  may  be  made  returnable,  in  its 
or  his  discretion,  before  nny  judge  authorized  to  grant  it|  in  the 
county  of  the  imprisonment  or  confinement. 

L.  1837,  ch.  240.   §  1    (4  Edm.  C81). 

1  2024.  When  writ  •nfllcient. 

The  writ  of  habeas  corpus  or  the  writ  of  certiorari  shall  not  be 
disobeyed,  for  any  defect  of  form,  and  particularly  in  either  of 
the  following  cases: 

1.  If  the  person  having  the  custody  of  the  prisoner  Is  designated, 
either  by  his  name  of  office,  if  he  has  one,  or  by  his  own  name; 
or,  if  both  names  are  unknown  or  uncertain,  by  an  assumed  ap- 
pellation. Any  person  upon  whom  the  writ  is  served,  is  deemed  to 
be  the  person  to  whom  it  is  directed,  although  it  is  directed  to  him 
by  a  wrong  name  or  description,  or  to  another  person. 

2.  If  the  person  directed  to  be  produced  is  designated  by  name, 
or  otherwise  described  in  any  way,  so  aa  to  be  identified  as  fbe 
person  intended. 

2  B.  S.  663.  S  29. 

I  202S.  "Wlien  vrrlt  to  issue  wlthont  aj^pUeatton* 

Where  a  justice  of  the  supreme  court,  in  court  or  oat  of  court, 
has  evidence,  in  a  judicial  proceeding  taken  before  him,  that  any 
person  is  illegally  imprisoned  or  restrained  in  his  liberty,  within 
the  State;  or  where  any  other  judge,  authorised  by  thia  article  to 
grant  the  writs,  1ms  evidence,  in  like  manner, 'that  any  person  ia 
thus  imprisoned  or  restrained,  within  the  county  where  tne  judge 
resides;  he  must  if^sne  a  writ  of  habeas  corpus  or  a  writ  of  cer- 
tiorari, for  the  r(-iief  of  that  person,  although  no  appUcatioa  thei«-> 
for  has  been  Tirade. 

Id..  I  30 

I  2026.  Retoui  its  contents. 

The  person  upon  whom  either  writ  Aas  been  duly  aerred,  mvmt 
state,  plainly  and  unequivocally  ^  idis  return: 
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1«  Whether  or  not,  at  the  time  when  the  writ  was  eerveO,  or  at 
any  time  theretofore  or  thereafter,  he  had  in  his  custody,  or 
under  his  power  or  restraint,  the  person  for  whose  relief  the  writ 
was  iasned. 

2.  If  he  so  had  that  person,  when  the  writ  was  served,  and  still 
has  hfm,  the  authority  and  true  cause  of  the  imprisonment  or  re- 
straint, setting:  it  forth  at  length.  If  the  prisoner  is  detained  hy 
Tirtne  of  a  mandate  or  other  written  authority,  a  copy  thereof 
mast  be  annexed  to  the  return,  and,  upon  the  return  of  the  writ, 
the  original  must  be  produced,  and  exhibited  to  the  court  or  judge. 

S.  If  he  so  had  the  prisoner  at  any  time,  but  has  transferred  the 
custody  or  restraint  of  him  to  another,  the  return  must  conform 
to  the  return  required  by  the  second  subdivision  of  this  section, 
except  that  the  substance  of  the  mandate  or  other  written  author^ 
ity  may  be  given,  if  the  original  is  no  longer  in  his  hands;  and 
that  the  return  must  state  particularly  to  whom,  at  what  time,  for 
what  caaae^  and  by  what  authority,  the  transfer  was  made. 

The  return  must  be  signed  by  the  person  making  it,  and,  unless 
he  is  a  sworn  public  officer,  and  makes  his  return  in  his  official 
capacity,  it  must  be  verified  by  his  oath. 

2  B.  B.  8«3.  f  82. 


I  9087.  H«bems  corpnii)  body  of  pslMoner  te  1>e  prodweed, 
■AleMi,  ete. 

The  person,  upon  whom  a  writ  of  habeas  corpus  has  been 
daly  served,  must  also  bring  up  the  body  of  the  prisoner  In  his 
enstody,  according  to  the  command  of  the  writ;  unless  he  states, 
fai  his  retnm,  that  the  prisoner  is  so  sick  or  infirm,  that  the 
production  of  falm  wonkl  endanger  his  life  or  his  health. 

U..  i  88  and  part  of  8  48. 

i  a088«  Proeeedtas;*  on  dteobedlenee  of  vnrlt. 

Where  a  person,  who  has  been  duly  served  with  either  writ, 
reftses  or  neglects,  without  suflScient  cause  shown  by  him,  fully 
to  obey  it,  as  prescribed  in  the  last  two  sections,  the  court  ar 
judge,  before  which  or  whom  it  is  made  returnable,  upon  proof 
of  the  due  service  thereof,  must  forthwith  issue  a  warrant  of 
attachment,  directed  generally  to  the  sheriff  of  any  county 
where  the  delinquent  may  be  found,  or,  if  the  delinquent  is  a 
sherilf«  to  any  comner  of  his  county,  or  to  a  particular  person 
specially  appointed  to  execute  the  warrant,  and  designs  ted 
therein;  commanding  such  officer  or  other  person  forthwith  to 
spprehefnd  the  delinquent,  and  bring  him  before  the  court  or 
Mse.  Upon  the  delinquent  being  so  brouf^ht  up,  an  order  must 
be  aisde,  committing  him  to  close  custody  in  the  jnil  of  the 
founty  in  which  the  court  or  judge  is;  or,  if  he  is  a  sheriff,  in 
the  jidl  of  a  county,  other  than  his  own,  designated  in  the  order; 
and,  in  either  case,  without  being  allowed  the  liberties  of  the 
Jail.  The  order  must  direct  that  he  stand  committed,  until  he 
makes  retnm  to  the  writ,  and  complies  with  any  ordor.  which 
may  be  made  by  the  court  or  jndffe,  in  relation  to  the  person 
tw  whoise  relief  the  writ  was  issued. 

t  Mm.  fd.|  preeept  to  "brf nir  up  prisoner. 

The  court  or  judge  may  also,  in  ita  or  his  discretion,  at  th« 
time  when  the  warrant  or  <)ttschmont  is  issued,  or  afterwaids. 
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issue  a  precept  to  the  sheriff,  coroner,  or  other  person,  to  whom 
the  warrant  is  directed,  communaiug  him  forth witn  to  bring 
before  the  court  or  judge  the  person  for  whose  benefit  the  writ 
was  granted,  who  must  thereafter  remain  In  the  custody  of  the 
officer  or  person  executing  the  precept,  until  discharged,  bailed, 
or  remanded,  as  the  court  or  judge  directs. 
2  B.  s.  66r),  I  36. 

I  2030.  Id.;  power  of  connty  ma^  be  called. 

The  sheriff,  coroner,  or  other  person,  to  whom  a  warrant  of 
attachment  or  precept  is  directed,  as  prescribed  in  either  of  the 
last  two  sections,  may,  in  the  execution  thereof^  call  to  his  aid 
the  power  of  the  county,  as  the  sheriff  may  do,  m  the  execution 
of  a  mandate  issued  from  a  court  of  record. 

Id.,  I  87. 

S  2031«  Proceedlnara  on  retnm  of  habeas  eoTpnu, 

The  court  or  judge,  before  which  or  whom  the  prisoner  is 
brought  by  virtue  of  a  writ  of  habeas  corpus,  issued  as  prescribed 
in  this  article,  must,  immediately  after  the  return  of  the  writ, 
examine  into  the  facts  alleged  in  the  return,  and  into  the  cause 
of  the  impTisoument  or  restraint  of  the  prisoner;  ond  must  make 
a  final  order  +o  discharge  him  therefrom.  If  no  lawful  cause  for 
the  imprisonment  or  restraint  or  for  the  continuance  therrof. 
is  shown;  whether  the  same  was  upon  a  commitinpnt  for  an  actuat- 
or supposed  criminal  matter,  or  for  some  othe:^  cause. 

Id.,  89  88  and  SO. 


9  2032.   [Am'd,    1809.]      IVbea   prisoner   to   be 

The  court  or  judge  must  forthwith  make  a  final  order  to  re- 
mand the  pri.soner,  if  it  appears  that  he  is  detained  in  custody 
for  either  of  the  following  causes,  and  that  the  time  for  which 
he  moj'  legally  be  so  detained  has  not  expired: 

1.  By  virtue  of  a  mandate  issued  by  a  court  or  a  judge  of 
the  United  States,  in  a  case  where  such  courts  or  judges  have 
exclusive  jurisdiction. 

2.  By  virtue  of  the  final  judgment  or  decree  of  a  competent 
tribunal,  of  civil  or  criminal  jurisdiction:  or  the  final  order  of 
such  a  tribunal,  made  in  a  special  proceeding,  instituted  for  any 
cause,  except  to  punish  him  for  a  contempt;  or  by  virtue  of  an 
execution  or  other  process,  issued  upon  such  a  judgment,  decree, 
or  final  order. 

3.  I^or  a  criminal  contempt,  defined  in  section  seven  hundred 
and  fifty  of  the  judiciary  law,  and  specially  and  plainly  charged 
in  a  commitment,  made  by  a  court,  officer,  or  body,  having  au- 
thority to  commit  for  the  contempt  so  charged. 

Id.,  8  -*<>•  Amended  by  L.  1000.  ch.  65.  S3.  See  note  07.  of  notes  of 
Board  of   Statutory  ConKolldatlon   at  end  of  code. 

9  20a8.    Wlien   to    be   dlftchargred   in  civil   ease*. 

If  it  appears  upon  the  return,  that  the  prisoner  is  in  custody, 
by  virtue  of  a  mandate  in  a  civil  cause,  he  can  be  discharged, 
only  in  one  of  the  following  cases: 

1.  Where  the  jurisdiction  of  the  court  which,  or  of  the  officer 
who,  issued  the  mandate,  has  been  exceeded,  either  as  to  matter, 
place,  sum,  or  person. 

2.  Where,  although  the  original  imprisonment  was  lawful,  yet 
by  some  act,  omission,  or  event,  which  has  taken  place  after- 
wards, the  prisoner  has  become  entitled  to  be  discharged. 
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3.  Where  the  mandate  is  defective  in  a  matter  of  substance 
required  by  law,  rendering  it  void. 

4.  Where  the  mandate,  although  in  proper  form,  was  issued 
in  a  case  not  allowed  by  law. 

5.  Where  the  person,  having  the  custody  of  the  prisoner  under 
the  mandate,  is  not  the  person  empowered  by  law  to  detain  him. 

6L  Where  the  mandate  Is  not  authorized  by  a  judgment,  decree^ 
or  order  of  a  court,  or  by  a  provision  of  law. 

2  B.  8.  668,  I  41. 

S  a034.  Tlie  last  section  avaUfled. 

But  a  court  or  judge,  upon  the  return  of  a  writ  issued  as  pre- 
scribed in  this  article,  shall  not  inquire  into  the  legality  or  justice 
of  anjr  mandate,  judgment,  decree,  or  final  order,  speoified  in  the 
last  section  but  one,  except  as  therein  stated. 

Id.,  f  42. 

S  a03ff.  Proceediiiflrs  on  Irresnilnr  commitnient. 

If  it  appears  that  the  prisoner  has  been  legally  committed  for 
a  criminal  offence,  or  if  he  appears  by  the  testimony  offered  with 
the  return,  or  upon  the  hearing  thereof,  to  be  guilty  of  such 
an  offence,  although  the  commitment  is  irregular,  the  court  or 
judge,  before  which  or  whom  he  is  brought,  must  forthwith 
make  a  final  order,  to  discharge  him  upon  his  giving  bail,  if  the 
case  is  bailable;  or,  if  it  is  not  bailable,  to  remand  him.  Where 
bail  is  given  pursuant  to  an  order,  made  ns  prescribed  in  this 
sectiOD,  the  proceedings  are  the  same  as  upon  the  return  to  a 
writ  of  certiorari,  where  it  appears  that  the  prisoner  is  entitled 
to  be  bailed. 

Id.,  §  48. 

§  aoSO.  Id.}  firhem  prisoner  mnjr  i»«  eon&mittedl  to  amother 


'  Where.a  prisoner  is  not  entitled  to  his  discharge,  and  is  noit 
bailed,  he  must  be  remanded  to  the  custody,  or  placed  under  the 
restraint,  from  which  he  was  taken,  unless  the  person,  in  whose 
custody,  or  under  whose  restraint  ne  was,  is  not  lawfully  enti- 
tled thereto;  in  which  case,  the  order  remanding  him  must 
commit  him  to  the  custody  of  the  officer  or  person  so  entitled. 

14.,  §  44. 

I  22037.  Custody  of  prisoner  pendlna:  the  proceedinarM. 

Pending  the  proceedings,  and  before  a  final  order  is  made 
upon  the  return,  the  court  or  judge,  before  which  or  whom  the 
prisoner  is  brought,  may  either  commit  him  to  the  custody  of  the 
sheriff  of  the  county  wherein  the  proceedings  are  pending,  or 
place  him  in  such  care  or  custody,  asjus  age  and  other  circum- 
stances require. 

Id.,  §  46. 

I  2088.  IVotlee  to  person  Intercnted  In  detention. 

Where  it  appears,  from  the  return  to  either  writ,  that  the 
prisoner  is  in  custody  by  virtue  of  a  mandate,  an  order  for  his 
dischftrge  shall  not  be  made,  until  notice  of  the  time  when,  and 
the  place  where,  the  writ  is  returnablo,  or  to  which  the  hearing 
has  been  adjourned,  as  the  case  may  be,  has  been  either  person- 
ally served,  eight  days  previously,  or  given  in  such  other  maimer* 
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and  for  Bach  previous  leugtti  of  time,  as  the  court  or  judge 
prescribes,  as  foUoK'S. 

1.  Where  the  mandate  was  issued  or  made  in  a  dvil  action  or 
special  proceeding,  to  the  person  Vho  has  an  interest  in  oontina* 
ing  the  imprisonment  or  restraint,  or  his  attorney. 

2.  In  every  other  case,  to  the  district  attorney  of  the  coonty^ 
within  which  the  prisoner  was  detained,  at  the  time  when  the 
writ  was  served. 

For  the  purpose  of  an  appeal,  the  person  to  whom  notice  is 
given  as  prescribed  in  the  first  subdivision  of  this  section^  be- 
comes a  party  to  the  special  proceeding. 

2  B.  8.  663,  If  46  and  47,  am*d  by  L.  1887,  ch.  240.  f  2  (4  Bdm.  681). 

i  a03d»  Prisoner  naay  eontro-Fert  retvrny  prootm  tMerm^ 
upon. 

A  prisoner,  produced  upon  the  return  of  a  writ  of  habea* 
corpus  may,  under  oath,  deny  any  material  allegation  of  the 
return,  or  make  any  allegation  of  fact,  showing  either  that  his 
imprisonment  or  detention  is  unlawful,  or  that  he  is  entitled 
to  his  discharge.  Thereupon  the  court  or  judge  must  proceed, 
in  a  summary  way,  to  hear  the  evidence,  produced  in  support  of 
or  against  the  imprisonment  or  detention,  and  to  dispose  of  the 
prisoner  as  the  justice  of  the  case  requires. 

Id.,  fi  48. 


9  2040*  Proceedings  worn  atokness*  eto«»  of  yrlaoae*. 

Where  the  return  to  a  writ  of  habeas  corpus  states  that  the 
prisoner  is  so  sick  or  infirm,  that  the  production  of  him  would 
endanger  his  life  or  health,  and  the  return  is  otherwise  sufficient, 
the  court  or  judge,  if  satisfied  of  the  truth  of  that  statement 
must  decide  upon  the  return,  and  dispose  of  the  matter,  as  if  a 
writ  of  certioiari  had  been  issued. 

Id.,  $  49. 

I  2041.  When  certiorari  to  Issne  on  appUonfton  torn 
Iftnbeas  eorpns. 

Where  an  application  is  made  for  a  writ  of  habeas  corpuB, 
as  prescribed  in  this  article,  and  it  appears  to  the  court  or  judge, 
upon  the  petition  and  the  documents  annexed  thereto,  that  flie 
cause  or  offence,  for  which  the  party  is  imprisoned  or  detained, 
is  not  bailable,  a  writ  of  certiorari  may  be  granted,  instead  of  s 
writ  of  habeas  corpus,  as  if  the  application  had  been  made  for 
the  former  writ. 

Id..  I  60. 

f  8042,  ProeeedlnflTs  npon  Its  retnm. 

Upon  the  return  to  such  a  writ  of  certiorari,  the  court  or 
judge,  before  which  or  whom  it  is  returnable,  must  proceed  a« 
npon  a  return  to  a  writ  of  habeas  corpus,  and  must  hear  the 
proofs  of  the  oartles,  in  support  of  and  against  the  return. 

Id.,  S  Bi. 


I  2I048*   Id.  I   when   discharge  to  be  errantedy  when 
eeedlnss  to  cease. 

If  it  aT)t>ears,  that  the  prisoner  is  unlawfully  imprisoned  of 
restrained  in  his  liberty,  the  court  or  judge  must  make  a  final 
«rder,  discharging  him  forthwith.    If  it  appears  that  he  is  law* 
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MHy  tmprisoir^  dr  detained,  and  is  not  entitled  to  be  bailed, 
the   court  or  judge  must  make  a  final  order,   dismissing   the 


^ 


2  B.  &  MS,  I  0S»  am'd. 

I  2044.  "WKen  certiorari  does  not  prevent  habean  eorpns. 

Notwithstanding  a  writ  of  certiorari  has  been  issued  or 
retarned,  as  prescribed  in  this  article,  the  court  or  judg^,  before 
which  or  whom  it  is  returnable,  may  issue  a  writ  of  habeas 
corpus,  which  is,  in  all  respects,  subject  to  the  foregoing  proYi- 
sions  of  this  article,  relating  to  the  latter  writ.  If  the  court  or 
judge  refuses  a  writ  of  certiorari,  or,  upon  the  return  thereof, 
refuses  to  disefasfgeth^  "prisoner,  the'  latter  may  claim,  and  is 
entitled  to,  the  writ  of  habeas  corpus,  as  prescribed  in  this 
•rticle. 
Id.,  f  68. 

f  9046«  Bnn  on  oertlorarli  When  and  how  ordered. 

If,  upon  the  return  to  a  writ  of  certiorari^  issued  as  prescribed 
in  this  articlci  it  appears,  that  the  person  imprisoned  or  detained 
is  entitled  to  be  balled,  the  conrt  or  judge  must  make  a  final 
«tdap*  fijun9the.*sum  is*  whiekiihois' to  be  admftted  to  bail; 
specifying  the  court,  and  the  term  there^,  at  which  he  is  required 
to  appear;  and  directing .  his  discbargew  upon  bail  being  giTen 
accordingly,  as  required  by  law.  If  sufficient  bail  is  immediately 
ofTered,  the  court  or  judge  must  take  it;  ptherwise,  bail  may  be 
giYen  afterwards,  as  prescribed  in  the  next  section. 

'  Id.,   fi  64.  am'd. 

f  MKie.  [Am'dy  l8Mk}    Id.  I  by  whom  and  how  taken. 

trpon  the  production  of  the  order,  or,  if  it  was  made  by  a  court, 
of  a  certified  copy  thereof,  to  a  justice  of  the  supreme  court,  or 
to  the  county  judge  or  special  county  judge  of  the  county,  where 
the  prisoner  is  detained,  the  judge  must  take  the  recognizance 
of  the  prisoner,  with  two  sureties,  in  the  sum  so  fixed,  condi- 
tioned for  the  appearance  of  the  prisoner,  as  prescribed  in  the 
order.  Bach  person,  offering  himself  as  a  surety,  must  show,  by 
his  oath,  to  the  satisfaction  of  the  judge,  that  he  is  a  house- 
holder in  the  county,  and  worth  .twice  the  sum  in  which  he  is 
required  to  be  bound,  over  and  above  nil  demands  against  him. 
It  is  not  necessary,  that  the  prisoner  should  appear  in  person 
before  the  judge,  to  acknowledge  the  recognizance;  but  it  may  be 
acknowledged  by  the  prisoner,  and  certified,  in  like  manner  as 
a  deed  to  be  recorded  in  the  county. 

Id^  I  80,  aniM;  L.  IflSS.  eh.  Me. 

I  9B047.  Dlseliarve  of  prisoner  balled. 

The  judge  muwt  Imtaedfately  file  the  recognl^anee  with  the  clerk 
M  tihe  court,  before  which  the  prisoner  is  bound  to  appear.  He 
must  ftlso  make  a  certificate  upon  the  order,  or  the  certified  copy 
thereof,  to  the  effect  that  ft  has  been  comDlied  with.  Uoon  pro- 
duction of  the  certificate,  the  xnrisoner  is  entitled  to  his  dischage 
from  imprteonment,  for  any  cause  stated  in  the  retmm  to  the 
eeitioraii. 

iA..  ff  M. ' 
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S  204S,  Order  ■mbntttvted  for  writ  pf  OlMkwrvci  servtoo 
mnd  «IEeet  tliereof* 

The  writ  of  discharge  is  abolished.  A  final  order  to  discharge  a 
prisoner,  made  as  prescribed  in  this  article,  may  be  serTed  in  like 
manner  as  an  injunction  order,  and  when  so  serTed,  it  may  be 
enforced  in  the  same  manner  as  a  final  judgment  in  a  cItU  action, 
except  where  special  proTision  for  its  enforcement  is  otherwise 
made  in  this  act.  Where  such  an  order  directs  a  disdiarge,  opon 
giving  bail,  the  service  thereof  is  not  complete  until  service  of  the 
certificate,  or  other  proof  prescribed  by  law,  showing  that  bail  has 
been  given,  as  required  thereby. 

See  fS  610  and  1241.  ante. 

§  2049.  KnforciniT  order  for  dftveJuirvei  penalt^t  ete* 

Obedience  to  a  final  order  to  discharge  a  prisoner,  made  as  pre- 
scribed in  this  article,  may  be  enforced  by  the  court  which,  or  the 
judge  who,  made  the  same,  by  attachment,  as  for  a  neglect  to 
make  a  return  to  a  writ  of  habeas  corpus,  and  with  like  effect. 
A  person  guilty  of  such  disobedience  forfeits,  to  the  prisoner  ag- 
grieved, one  thousand  two  hundred  and  fifty  dollars,  in  addition  to 
the  damages  which  the  latter  sustains. 

Section  57.  R.  S..  am'd.      See  {  2Q20,  ante,  and  S  2061.  post. 

S  2060.  'When  prisoner  dlschnrved  not  to  1»e  ro<-lns* 
prisoned  I  w^Men  lie  ntaT  be. 

A  prisoner,  who  has  been  discharged  by  a  final  order,  made  upon 
a  writ  of  habeas  corpus  or  certiorari,  issued  as  prescribed  in  this 
article,  shall  not  be  again  imprisoned,  restrained,  or  kept  in 
custody,  for  the  same  cause.  But  it  is  not  deemed  to  be  the  same 
cause,  in  either  of  the  following  cases: 

1.  Where  he  has  been  discharged  from  a  commitment  on  a 
criminal  charge;  and  is  afterwards  committed  for  the  same 
offence,  by  the  lawful  order  or  other  mandate  of  the  court, 
wherein  he  was  bound  by  recognizance  to  appear,  or  in  which  he 
has  been  indicted  or  convicted  for  the  same  offence. 

2.  Where  he  has  been  discharged,  in  a  criminal  cause,  for  de- 
fect of  proof,  or  for  a  material  defect  in  the  commitment;  and  is 
afterwards  arrested  on  sufficient  proof,  and  committed  by  a  lawful 
mandate  for  the  same  offence. 

3.  Where  he  has  been  discharged,  in  a  civil  action  or  special 
proceeding,  for  an  illegality  in  the  judgment,  final  order,  or  other 
mandate,  as  prescribed  in  this  article;  and  is  afterwards  im- 
prisoned by  virtue  of  a  lawful  judgment,  final  order,  or  other 
mandate,  for  the  same  cause  of  action. 

4.  Where  he  has  been  discharged,  in  a  civil  action  or  special 
proceeding,  from  imprisonment  by  Tirtue  of  an  order  of  arrest; 
and  is  afterwards  taken  in  execution,  or  other  final  process,  in  the 
same  action  or  special  proceeding,  or  arrested  in  another  action  or 
special  proceeding,  after  the  first  was  discontinued. 

Id.,  s  60. 

I  2061.  Penalty  for  vlolatinir  tlte  last  aeetlom. 

If  a  court,  or  judge,  or  any  other  person,  in  the  ezecntion  ^ 
a  judgment,  order,  or  other  mandate,  or  otherwise,  knowingly 
violates,  causes  to  be  violated,  or  assists  in  the  violation  of,  the 
last  section,  he,  Or  if  the  act  or  omission  was  that  of  a  courtj  each 
member  of  the  court  assenting  thereto,  forfeits,  to  the  prisoner 
aggrieved,  one  thousand  two  hundred  and  fifty  dollars.  He  is  also 
guilty  of  a  misdemeanor;  and,  upon  conylcnon  thereof,  shall  be 
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punisfafed  by  fine,  &ot  ezceedinff  one  thousand  dollars,  or  by  iai' 
priaonment,  not  exceeding  lux  montba,  or  by  both  in  tbJe  discrcUou 
ot  the  court 
2  B.  8.  668.  I  00  and  p«rt  of  |  0^ 

9  9IMS2.  Id.}  for  eonoeallnflr  prtsoAer,  ete.»  to  arold  ivrit. 

Any  one,  h&Ting  in  his  custody,  or  under  his  power,  a  person 
entitled  to  a  writ  ot  habeas  corpus  or  a  writ  of  certiorari,  as  pre- 
icribed  in  this  article,  or  a  person  for  whose  relief  a  writ  of 
habeas  corpus  or  a  writ  of  certiorari  has  been  duly  issued,  as 
prescribed  ia  this  article,  who,  with  intent  to  elude  the  service  of 
the  writ,  or  to  avoid  the  effect  thereof,  transfers  the  prisoner  to 
the  custody,  or  places  him  under  the  power  or  control,  of  another, 
or  conceals  him,  or  changes  the  place  of  his  confinement,  is  guilty 
of  a  Bdisdemeanor;  and,  upon  conviction  thereof,  shall  be  punished 
as  specified  in  the  last  section. 

Id.,  n  61,  92  and  nmatndar  of  64. 

I  aOBS.  Id.}  for  aldlAflr,  etc. 

A  i^rson  who  knowingly  assists  in  the  violation  of  the  last  sec* 
tion,  is  gruilty  of  a  misdemeanor;  and,  upon  conviction  thereof^ 
shall  be  punished  as  specified  in  the  last  section  bat  one. 

M..  §  68. 


I  9064.  "Wmmrmnt  to  brlnv  «p  prisomer  al^ot  hmUt^  9— 


Where  it  appears,  by  proof  satisfactory  to  a  court  or  judge, 
authorised  to  grant  either  writ,  that  a  jierson  is  held  in  unlawful 
confinement  or  custody,  and  that  there  is  a  good  reason  to  believe, 
that  he  will  be  carried  out  of  the  State,  or  suffer  irreparable  injury, 
before  he  can  be- relieved  by  a  writ  of  habeas  corpus  or  a  writ  of 
certiorari;  the  court  or  judge  must  issue  a  warrant,  reciting  the 
facts,  directed  to  a  particular  sheriff,  or  generally  to  any  sheriff  or 
constable,  or  to  a  person  specially  designated  therein;  and  com- 
manding him  to  take,  and  forthwith  to  bring  before  the  court  or 
jadg:e,  the  prisoner,  to  be  dealt  with  according  to  law.  If  the  war- 
rant Ib  issued  by  a  court,  it  must  be  under  the  seal  thereof;  if  b/. 
a  judge,  it  must  be  under  his  hand. 

Id..  I  68. 

f  90SII*  "Whem  otfomder  to  be  arrested* 

Where  the  proof,  specified  in  the  last  section,  Is  also  sufficient 
to  justify  an  arrest  of  the  person  having:  the  prisoner  in  his  cus- 
tody, as  for  a  criminal  offence,  committed  in  taking  or  detaining 
1dm,  the  warrant  must  also  contain  a  direction  to  arrest  that  per- 
son, for  the  offence. 

Id..  I  66. 

I  905^  Szeeutfon  of  warratatt  proeeedinya  to  relfleTd 
prlaoiter. 

The  officer  or  other  person,  to  whom  the  warrant  is  directed  and 
delivered,  must  execute  it  by  bringing  the  prisoner  therein  named, 
snd  also*  If  so  commanded  in  the  warrant,  the  person  who  detains 
him,  before  the  court  or  judge  issuing  it;  and  thereupon  the  per- 
son detaining  the  prisoner  must  make  a  return,  in  like  manner, 
and  the  like  proceedings  must  be  taken,  as  If  a  writ  of  habeas 
corpus  had  been  issued  in  the  first  instance. 

M..  I  «T.  5iy 
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f  2S057*  Id.|  proceedings  to  pumlabi  oCender* 

It  the  person,  hating  the  prisoner  in  his  cnstotly,  is  brongrbt 
before  the  court  or  judge,  as  for  a  criminal  offence,  be  is  entitled 
to  be  examined,  and  must  be  committed,  bailed,  or  discharged,  by 
the  court  or  jud^e*  aa  in  M7  crimiuai  case  Qt  the  some  nature. 

2  B.  S.  CG3,  I  68. 

S  2068«  IVlien  appeal  n&ar  lie  talcen  in  en«e«  nnder  -tltla 
artiele* 

An  appeal  may  be  taken  from  an  order  refusing  to  grant  a 
writ  of  nabeas  corpus,  or  a  writ  of  certioraxi,  as  prescribed  ia 
this  article,  or  from  a  final  order,  made  upon  the  return  of  such  a 
writ,  to  discharge  or  remand  a  prisoner,  or  to  dismiss  the  proceed^ 
in^s.  Where  the  fiaal  order  is .  made^  to  discharge  a  prisoner, 
ux)on  his  giving  bail,  an  appeal  therefroja  may  be  taken, 
before  bail  is  given;  but  where  the  appeal  is  taken  by  the 
people,  the  discharge  of  the  prisoner  uix>n  bail  shall  not  be  stayed 
thereby.  An  appeal  docs  not  lie,  from  an  order  of  the  court  or 
judge,  before  which  or  whom  the  writ  is  made  returnable,  exoept 
as  prescribed  in  this  section. 

Substltatod  for  id.,  |  68.  , 

I  2060.  Id.  I  br  people. 

An  appMl  Tttna  a  final  ord*r,-  disehati^ng  a  iM%9Dtier  commRted 
upon  a  criminal  accusation,  or  from  the  affirmance  of  sacdh  aa 
order,  may  be  taken,  in  the  name  of  the  people,  by  the  attorney- 
general  or  the  district-attorney. 

Substitntefl  for  Id.,  ||  70  sod  71.   See  U  136«^1£61,  ante;  |  SUl,  post. 

S  206O.  Prlaonev  "Wlfto  appeala  may  bo  adatttted,  to  1mU1» 

Where  a  prisoner,  who  stands  charged,  upon  a  criminal  accusa- 
tion, with  a  bailable  offence,  has  perfected,  or  intends  to  take,  an 
appeal  from  a  finnJ  order  dismissing  the  prooeedhigs,  remanding 
him,  or  otherwise  refnsing  to  discharge  him^  made  as  prescribed 
in  this  article,  the  court  or  judge,  upon  his  application,  either 
before  or  after  the  final  order,  must,  upon  such  notice  to  the 
district-attorney  as  the  court  or  judge  thinks  proper,  make  an 
order,  fixing  ;:he  sum  in  which  the  applicant  shall  be  adinltted  to 
bail,  pending  the  appeal;  and  thereupon,  when  his  appeal  is  per- 
fected, he  must  be  admitted  to  bail  a<fcordltig!y. 

L.  1873,  ch.  663,  part  of  t  1  (9  Edm.  704). 

S  20C1.  [AmM,  1896.]    Id.j  reco«ntaance^  etc. 

The  recognizance  for  that  purpose  must  be  conditioned,  that  th€ 
prisoner  will  appear,  at  a  term  of  the  appellate  division  of  the 
supreme  court  to  be  held  at  a  time  and  place  designated  in  the 
Older,  and  abide  by  and  i>er£«rm  th&  ju^gipent  of*  cyrder  of  the 
appellate  court.  It  must  ne  taken  and  approved  by  a  justice  of 
the  supreme  court,  or  by  the  court  or  judge  from  whose  ordet 
the  appeal  is  taken,  or  by  the  couiity  judge  of  the  county  in  which 
the  order  wns  tnnde.  In  nil  other  respects,  the  proceedings  are  the 
same  as  prescribed  in  this  article,  where  it  appears,  upon  the  re- 
turn of  a  writ  of  certiorari  that  the  prisoner  is  entitled  to  be 
admitted  to  bnil. 

Id.,  part  of  8  1;  li.  1895,  cb.  046. 

*  So  In  the  original. 
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I  a062.    [Am'd,  1896.]     Id*|  «n  a#j»«Al  to  court  of  appeal*. 

Where  a  prisoner,  who  stands  charged  with  an  offence,  specified 
in  the  last  section,  has  perfected  an  appeal,  to  the  court  of  appeals, 
ironi  a  final  order  of  the  gupreme  court,  affirming  an  order  re- 
fusing his  discharge,  or  reversing  an  order  granting  his  discharge; 
the  court,  from  whose  order  the  appeal  is  taken,  or  a  judge 
thereof,  must,  upon  his  application,  admit  him  to  bail,  as  pre- 
scribed in  the  last  section;  except  that  the  recognizance  must  be 
conditioned  to  appear,  at  a  term  of  the  appellate  division  of  the 
supreme  court  from  which  the  appeal  is  taken,  to  abide  b^  and 
perform  its  judgment  or  order,  made  after  the  determination  of 
the  appeal, 

Ij.  1873,  ch.  663.  part  of  |  1.  am^d;  L.  1886,  eh.  M6. 

8  SSOeSm  Custody-  of  prlMoner  tintll  he  arlvea  Tl»all. 

Where  the  sum,  in  which  a  prisoner  shall  be  admitted  to  bail, 
has  been  fixed,  as  prescribed  in  either  of  the  last  two  sections,  he 
must  remain  in  the  custody  of  the  sheriff  of  the  county  in  which 
he  then  is,  until  he  is  admitted  to  bail,  as  therein  prescribed;  or, 
if  he  does  not  give  the  rec^uisite  bail,  until  the  time  to  appeal  has 
expired  or  the  appeal  is  disposed  of.  and  the  further  direction  of 
the  court,  made  thereupon. 

Rematnder  of  same  section,  ain'd« 

I  2064.   [Am'd,   1886.]    Reooflrnlsance   valid    for  adjourned 
terms. 

Where  no  order  or  other  direction  of  the  court,  relating  to  the 
disposition  of  the  prisoner,  is  made  at  the  term  specified  in  a 
recognizance,  given  as  prescribed  in  section  2061  or  section  2062  of 
this  act,  the  matter  is  deemed  adjourned,  without  an  order  to  that 
effect,  to  the  next  term  of  the  appellate  division  of  the  supreme 
court,  to  be  held  in  the  same  department;  and  thereafter  to  each 
successire  term,  until  such  an  order  or  direction  is  made.  The 
prisoner  is  bound  to  attend  at  each  successive  term  of  the  appel- 
late division;  and  the  recognisance  is  valid  for  his  attendance 
accordingly,  without  any  notice  or  other  formal  proceedings. 

ti.  166S,  ch.  946. 

I  206S.  Penalty  for  refn»lna:  copy  of  process,  etc. 

An  oflficer  or"  other  person,  who  detains  any  one  by  virtue  of  a 
mandate,  or  other  written  authority,  must  upon  reasonable  de- 
mand, and  tender  of  his  fees,  deliver  a  copy  thereof  to  any  person 
who  applies  therefor,  for  the  purpose  of  procuring  a  writ  of 
habeas  corpus  or  a  writ  of  certiorari,  In  behalf  of  the  prisoner.  If 
he  knowingly  refuses  so  to  do,  he  forfeits  two  hundred  dollars  to 
the  prisoner. 

flectfon  72,  R.  B..  am*d. 


}  2006.  AppUeatlOB    of    thU    article     to     otlher  writs  of 


Except  as  otherwise  expressly  prescribed  by  statute,  the  pro- 
visions of  this  article  apply  to  and  repulrte  the  proceedings  upon 
every  common  law  or  statutory  writ  of  habeas  corpus,  as  far  as 
they  are  applicable;  and  the  authority  of  a  court  or  a  judge,  to 
grant  such  a  writ,  or  to  proceed  thereupon,  by  statute  or  the  com- 
mon law,  must  be  exercised  in  conformity  to  this  article,  in  any. 
case  therein  provided  for. 

Sections  73  and  7B,  B.  B.  ^^^^ 
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artioije:  povrth. 

The  tim%t  of  mandamus . 

fltoc.  2067.  KlndA  of  writ;  how  altenuitlTe  writ  gnmted. 
2068.  When  writ  granted  at  Bpecial  term. 
2009.  Id.;  at  term  of  the  appellate  diyision  of  the  sapreme  coork. 

2070.  When  peremptory  manciamns  to  issue  in  first  instance. 

2071.  Alternative  writ;    how    serred. 

2072.  Writ;  how  returnable. 

2073.  Return  or  demurrer  to  first  writ. 

2074.  Return;  how  made. 

2075.  Motion  to  set  aside  writ. 

2070.  Contents  of  alternative  writ;  demurrer  thereto. 

2077.  Form  and  contents  of  return. 

2078.  Further  return   cannot  be   compelled;  demurrer  to   retuni. 
2070.  Issue  of  fact;   when  It  arises. 

2080.  Application  of  certain  provisiouB  of  chapter  sixth. 

2081.  Service  of  notice  of  filing  return  and  demurrer. 

2082.  Subsequent  proceedings  the  same  as  in  an  action. 

2083.  Issue  of  fact;  how  triable. 
2084    Xd  *  where  triable 

2085.  Issue  of  law  upon  general  term  mandamus;  how  and  where  trlaU^ 
2066.  Costs. 

2087.  Appeals. 

2088.  When   relator  to  recover   damages. 

2089.  Stay  of  proceedings;   enlargement  of  time. 
2000.  Fine  In  certain  cases. 

f 
$  2067.  Kinds  of  writ|  how  alternAtive  writ  srantea. 

A  writ  of  mandamus  is  either  altemative  or  peremptory.  The 
alternative  writ  may  be  granted  upon  an  affidavit,  or  other  writter. 
proof,  showing  a  proper  case  therefor;  and  either  with  or  without 
previous  notice  of  the  application,  as  the  court  thinks  proper. 

I  SOeS.  [Ana'd,  1896.]    "When  writ  granted  at  special  ^erm« 

Except  where  special  provision  therefor  is  otherwise  made  in 
this  article,  a  writ  of  mandamus  can  be  granted  only  at  a  special 
term  of  the  supreme  court,  held  within  the  judicial  district,  em- 
bracing the  county,  wherein  an  issue  of  fact,  joined  uj^n  an 
alternative  writ  of  mandamus,  is  triable,  as  prescribed  in  this 
article. 

L.  1896,  ch.  946. 

I  20e9.  [Ant'd,  189B.]  Id.;  at  term  of  the  appellate  dl^« 
sion  of  the  supreme  court. 

A  writ  of  mandamus  may  be  granted,  at  a  term  of  the  appellate 
division  of  the  supreme  court  only,  directed  generally  to  any 
judge  holding,  or  to  hold,  a  special  term  of  the  same  court,  or 
directed  to  one  or  more  judges  of  the  same  court  named  therein, 
in  any  case  where  such  a  writ  may  be  issued  out  of  the  supreme 
court,  directed  to  any  other  court,  or  to  a  jiidge  thereof.  Such  a 
writ  can  be  granted  only  at  a  term  of  the  appellate  division  of 
the  judicial  department  embracing  the  county,  wherein  the  action 
is  triable,  or  the  special  oroceeding  is  brought,  in  the  course  of 
which  the  matter  sought  to  be  enforced  by  the  mandamus 
originated,  unless  that  term  is  not  in  session;  in  which  case,  it  may 
be  granted  at  a  term  of  the  appellate  division  of  an  adjoining 
judicial  department. 

Lu^l678.  ch.  70.  part  of  |  1   (9  Edro.  675);  t,.  1896.  ch.  94A. 
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I  aOTO.  [Am'dy  1885.]  IVlien  peremptory  maadamns  to 
|»rae   iA   first  Instance. 

A  peremptory  writ  of  mandamns  may  be  issued,  in  the  first 
instance,  where  tiie  applicant's  right  to  the  mandamus  depends 
only  upon  questions  of  law,  and  notice  of  the  application  has 
been  given  to  a  judge  of  the  court,  or  to  the  corporation,  board, 
or  other  body,  officer,  or  other  person,  to  which  or  to  whom  it 
is  directed.  The  notice  must  be  served,  at  least  eight  days  before 
the  application  is  heard;  unless  a  shorter  time  is  prescribed  by 
an  order  to  show  cause,  made,  where  the  application  is  to  the 
special  term,  by  the  court,  or  a  judge  thereof;  or  where  the  appli- 
cation is  to  the  appellate  division,  by  the  appellate  division,  or  a 
justice  of  the  appellate  division  of  that  judicial  department.  In 
such  a  case  the  application  must  be  founded  upon  affidavits,  or 
other  written  proofs,  a  copy  of  which  must  be  served  with  the 
notice,  or  order  to  show  cause.  Where  the  court,  board  or  other 
body  to  be  served,  consists  of  three  or  more  members,  the  notice 
or  order  to  show  cause,  and  the  papers  upon  which  the  application 
is  to  be  made,  may  be  served,  as  prescribed  in  the  next  section 
for  service  of  an  alternative  writ  of  mandamus.  Except  as  .  re- 
scribed  in  this  section,  or  by  special  provision  of  law,  a  per- 
emptory mandamus  cannot  be  issued,  until  an  alternative  man- 
damus has  been  issued  and  duly  served,  and  the  return  day 
thereof  has  elapsed. 

K  1885,  ch.  946. 

I  aon«  Alternative  writ)  how  served* 

An  alternative  writ  of  mandamus  must  be  served,  by  showing 
the  original  writ,  and  delivering  a  copy  thereof,  to  the  person  to 
be  aerTed.  Where  it  is  directed  to  a  court,  or  to  the  judge  or 
judges  of  a  court,  it  must  be  served,  either  in  term  time  or  in 
vacation,  upon  the  judge  or  judges  of  the  court;  except  that, 
where  the  court  consists  of  three  or  more  judges,  service  ui)on 
a  majority  of  them  Is  sufficient.  Where  it  is  to  be  served  upon 
a  board  or  body,  other  than  a  corporation,  service  must  be  made 
upon  •  majority  of  the  members  thereof,  unless  the  board  or 
body  was  created  by  law,  and  has  a  chairman  or  other  presiding 
officer,  appointee  pursuant  to  law ;  in  which  case,  service  upon  him 
is  sufficient.  Where  the  writ  is  to  be  served  upon  a  corporation, 
service  thereof  may  be  made  upon  any  officer,  open  whom  a  sum- 
mons, issued  out  of  the  supreme  court,  may  b^  served.  Where 
one  or  more  of  the  persons,  upon  whom  to  make  service,  as  pre- 
scribed in  this  section,  cannot,  after  due  diligence,  bo  found,  the 
exhibition  of  the  original  writ  may  be  dispensed  with,  and  ser- 
vice may  be  made  upon  him  or  them,  as  prescribed  by  law  for  the 
service  of  a  summons,  issued  out  of  the  supreme  court. 

i  2072.  rAm'd,  1805,]    "Writf  hovr  returnable. 

An  alternative  writ  must  be  made  returnable  twenty  days 
after  the  service  thereof,  at  the  office  of  the  clerk  of  the  county, 
designated  therein,  in  which  an  issue  of  fact  joined  thereupon  is 
triable.  A  peremptory  writ  must  be  made  returnable  at  a  special 
term  or  a  term  of  the  appellate  division  of  the  supreme  court, 
designated  therein,  to  which  application  for  the  alternative  writ 
might  have  been  made.  / 
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1  2073.  Return  or  demurrer  to  flrcit  irrlt* 

Where  the  first  writ  of  maudamus  has  been  dulj  seryedy  a 
return  must  be  made  to  the  same,  us  therein  required,  unless  it 
is  an  alternative  writ,  and  a  demurrer  thereto  is  taken.  la 
default  of  a  return,  the  person  or  persons,  upon  whom  the  writ 
was  served)  may  be  punished,  ui>on  the  application  of  the  peoplcw 
or  of  the  relator,  for  a  contempt  of  court. 

2  B.  8.  68a,  fi  54  (2  Bdm.  608),  am'd.    See  f  2076,  post. 

I  20T4.  [Am*d,   1895.]    Return,  how  made* 

The  return  to  an  alternative  writ  of  mandamus  must  be  annexed 
to  a  copy  of  tbe  writ;  and  must  be  filed,  in  the  office  of  the  clerk, 
where  it  is  returnable,  within  the  time  specified  in  the  writ.  The 
return  to  a  peremptory  writ  of  mandamus  must  be  likewise 
annexed  to  a  copy  thereof;  and  must,  before  the  expiration  of 
the  first  day  of  the  term  at  which  It  is  returnable,  be  either 
delivered  in  open  court,  or  filed  in  the  office  of  the  clerk  of  the 
county  wherein  the  term  is  to  be  held. 

L.  1886,   di.  046.   See  H  2072  and  2073,  ante. 

I  2075.  Motion  to  set  aside  writ. 

An  alternative  writ  of  mandamus  cannot  be  quashed  or  set 
aside  upon  motion,  for  any  matter  involving  the  merits.  A 
motion  to  set  aside  such  a  writ,  for  any  other  cause,  or  to  set 
aside  or  quash  a  peremptory  writ  of  mandamus,  or  to  set  aside 
the  service  of  either  writ,  must  be  made  at  a  term,  whereat  the 
writ  might  have  been  granted. 

I  2fiOT6.  Contents  of  Alternative  ivrlt)  den»«rrer  tliereto. 

The  statement,  contained  in  an  alternative  writ  of  mandamus, 
of  the  facts  constituting  the  grievance,  to  redress  which  it  is 
issued;  the  joinder  therein  of  two  or  more  such  grievances;  and 
the  command  of  the  writ,  arc  subjoct  to  the  provisions  of  chapter 
sixth  of  this  act,  respecting  the  statement,  in  a  complaint,  of  the 
facts  constituting  a  cause  of  action;  the  Joinder  therein  of  two 
or  more  causes  of  action;  and  the  demand  of  judgment  thereupon. 
The  person,  upon  whom  the  writ  is  served,  instead  of  masing 
a  return  thereto,  may  file  in  the  office  where  the  writ  is  return- 
able, a  demurrer  to  the  writ:  or  he  may  file  a  demurrer  to  a 
complete  statement  of  facts  contained  in  the  writ,  as  constituting 
a  separate  grievance,  and  make  a  return  to  the  remainder  of  the 
writ.  A  demurrer  may  be  thus  taken,  in  a  case  where  a  defend- 
ant may  demur  to  a  complaint,  or  to  a  cause  of  action  separately 
stated  in  a  complaint,  as  prescribed  in  chapter  sixth  of  this  act; 
and  it  must  be  in  like  form. 

I  2077.  Form  and  contents  of  retnm. 

The  provisions  of  chapter  sixth  of  this  act,  relating  to  the  form 
and  contents  of*  an  answer,  containing  denials  and  allegations 
of  new  matter,  except  those  provisions  which  relate  to  the 
verification  of  an  answer,  and  to  a  counterclaim  contained 
therein,  apply  to  a  return  to  an  alternative  writ  of  mandamns, 
showing  cause  againf^t  obeying  the  command  of  the  writ.  For 
the  purpose  of  the  application,  each  complete  statement  of  facts, 
assigning  a  cause  why  the  command  of  the  writ  oiurht  not  tn 
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be  obeyed,  is  regarded  as  a  separate  defence^  and  mu8t  be  aepor 
rately  stated,  and  nmnberedu 

S«e  IS  493,  490,  GOO  and  807,  ant«. 


I  90T8.  Piuptli«r  rmtumn  emMMot  be  comvelledi  demnrrev 
to  retvm. 

A  person,  who  has  made  a  return  to  an  altematiTe  mandamui^ 
cannot  be  compelled  to  make  a  further  return.  The  people,  or 
the  relator,  may  demur  to  the  return,  or  to  any  complete  state^ 
ment  of  facts,  therein  separateiy  asal^ed  as  a  cause  for  disobey- 
Ing  the  conuuand  of  the  writ,  on  the  ground  that  the  same  is 
insufficient  In  law,  upon  the  face  thereof. 

S  2079.  !•»«•  of  fact  I  -vrlien  It  «rt«ea« 

An  issue  of  fact  arises  upon  a  denial,  contained  in  the  return, 
of  a  material  allegation  of  the  writ,  or  upon  a  material  allegation 
of  new  matter,  contained  in  a  return;  unless  a  demurrer  thereto 
10  taken.  Where  the  people  or  the  relator  demur  to  a  complete 
statement  of  facts,  separately  assigned  as  cause  for  disobeying 
the  command  of  tne  writ,  an  issue  of  fact  arises,  with  respect 
to  the  remainder  of  the  retvnu 

8f0ft  f  M#,  aat6. 

I   206O*  AvplAeatlon    of    eert«in;    proTi»toiui  of    clutptey 


Oral  pleadings  upon  a  writ  of  mandamus  are  abolished,  and 
no  pleadings  are  allowed,  except  as  prescribed  in  the  foregoing 
secnons  of  this  article.  The  provisions  of  title  second  of  chapter 
sixth  of  this  act  apply  to  the  writ  and  the  return;  except  that  it 
is  not  necessary  to  serve  a  copy  of  either,  upon  the  attorney 
for  the  adverse  party,  or  to  verify  either,  and  that  neither  can 
be  amended,  wUnont  specfel  application  to  the  court,  or  stricken 
out  as  sham. 

I  2081.  Seirrlee  of  notice  of  flllngr  return,  and  denkurrev. 

Where  a  return  to  an  alternative  writ  of  mandamus  has  beexi 
filed,  the  itttorney.  for  the  4^fendant  making  it  must  serve,  upon 
the  attorney  for  the  people  or  the  relator,  a  notice  of  the  filing 
thereof.  Where  the  people  or  the  relator  demur  to  the  return, 
or  to  a  part  thereof,  a  copy  of  the  demurrer  must  be  served  upon 
the  attorney  for  the  defendant,  within  twenty  days  after  th* 
service  of  such  a  notice.  Where  the  defendant  demurs  to  the 
writ,  or  to  a  part  thereof,  a  copy  of  the  demurrer  must  be  served 
upon  the  attorney  for  the  people  or  the  relator,  within  the  timn 
prescribed  by  law  for  filing  it. 

I  8068*  Swbscanent  prooeedinars  the  mnfte  as  in  an  action* 

Ehreept  as  otherwise  expressly  prescribed  in  this  act,  the  pro 
ceedlngs  after  issue  Is  5<rtnod,  upon  the  facts  or  spon  the  law,  are, 
fai  all  respects,  the  sams  as  in  action;  and  in  eadi  provision  o^ 
tibis  act,  relating  to  tiie  proceedings  in  an  action,  apply  thereto. 
For  the  purpose  of  the  application,  the  writ,  the  return,  and  the 
demurrer  are  deemed  to  be  pleadings  in  an  action;  and  the  final 
order  is  deemed  to  be  a  final  judgment,  and  may  be  entered  and 
docketed,  and  enforced,  with  respect  to  such  parts  thereof  as  are 
not  enfor^;ed  by  a  peremptory  mandamus,  as  a  final  judgment  in 
ka  actiolif.      Bvt-  htftarw  the  fipul  order  can  be  docketed,  or  an 
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execution  issued  thereapon»  an  enroUment  must  be  filed  thereupon, 
as  a  judgment-roll  in  an  action.  For  that  purpose,  the  clerk  must 
attach  together  and  file  in  his  office,  a  certified  copy  of  the  finaJ 
order;  the  writ  and  the  return,  or  copies  thereof;  together  with 
the  same  papers,  which  are  required  by  law  to  be  incorporated 
into  a  judgment-roU  in  an  action.  Where  the  final  order  is  in 
favor  of  the  people  or  the  relator,  it  must  award  a  peremptoiy 
mandamus,  to  be  forthwith  issued. 
2  B.  8.  686,  I  65  and  part  of  |  67  (?  Bdm.  608);  Go.  Pioc..  I  471. 

§  2083.  Issue  of  fact)  hoiv  triable. 

An  issue  of  fact,  joined  upon  an  alternative  writ  of  mandamili^ 
must  be  tried  by  a  jury,  as  if  it  was  an  issue  joined  in  an  action 
specified  in  section  968  of  this  act;  unless  a  jury  trial  is  waived, 
or  a  reference  is  directed  by  consent  of  parties.  Where  the  writ 
was  issued  upon  the  relation  of  a  private  person,  the  relator  or 
the  defendant  is  entitled  to  a  verdict,  report  or  decision,  where 
he  would  be  entitled  thereto,  if  the  issue  was  joined  in  an  action, 
brought  by  the  relator  against  the  defendant,  to  recover  dam- 
ages for  making  a  false  return. 

I  2084.   [Am'd,  1896.]    Id.)  where  trUtlile* 

An  issue  of  fact,  joined  upon  an  alternative  writ  of  maadamua, 
granted  at  a  special  term  of  the  supreme  court,  is  triable  in  the 
county,  wherein  it  is  alleged  in  the  writ,  that  the  material  facta 
took  place,  unless  the  court  directs  it  to  be  tried  elsewhere.  An 
issue  of  fact,  joined  upon  an  alternative  writ  of  nmndamus, 
granted  at  a  term  of  the  appellate  division  of  the  supreme  court, 
is  triable  in  the  county,  which  determines  the  judicial  department 
wherein  the  application  for  the  writ  must  be  made;  unless  the 
appellate  division  directs  it  to  be  tried  in  another  county  of  the 
same  judicial  department.  Upon  the  trial  of  an  issue  of  fact. 
Joined  upon  an  alternative  writ  of  mandamus,  the  verdict,  report 
or  decision  must  be  returned  to,  and  the  final  order  thereupon 
must  be  made  by,  the  appellate  division  or  the  special  term,  as 
the  case  requires. 

U  1886,  ch.  946. 

I  208B.  [Am'd,  180B.]  laave  of  law  upon  senentl  terat* 
Buimda.inii«|  how  and  where  triable. 

An  issue  of  law,  joined  upon  an  alternative  writ  of  mandamus, 
granted  by  the  appellate  division,  must  be  tried,  and  the  final 
order  thereupon  must  be  made,  by  the  appellate  division. 

Xi.   1886,   ch.  946. 

i  22086.    [Am'd,  1899.]    Costs. 

Where  an  alternative  writ  of  mandamus  has  been  issued,  costs 
may  be  awarded,  as  in  an  action;  except  that,  upon*  making  a 
final  order,  the  costs  are  in  the  discretion  of  the  court.  Where  an 
application  for  a  peremptory  writ  of  mandanuis  is  granted  or 
denied,  without  a  previous  alternative  mandamus,  costa  not  ex- 
ceeding fifty  dollars  and  disbursements,  may  be  awarded  to  either 
part>',  as  upon  a  motion. 

•(fect^  L**!^**^*^**^'***^'  ^•l»*'<*-*ro,IB  <4Edm.en);  L. un^ ch. BIT.  la 
S  2087.  [Am'd,   1895.]     Appeals. 

An  appeal  from  an  order  granting  a  peremptory  writ  of  man- 
damus,   where  an  alternative  wfit  of  BMndtmos  was  not  pre- 

— ■*  t        > 

*  So  iu  orlfflssL 
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▼iouflly  iasBned,  must  ^  taken  as  from  a  final  order  made  in  a 
special  pK>ceediiig.  An  appeal  from  a  final  order  made  upon  an 
alternatiTe  mandamns,  most  be  taken,  as  an  appeal  from  a  judg- 
ment: and  each  provision  of  law,  relating  to  an  appeal  from  a 
jndigment,  either  to  the  appellate  division  or  to  the  court  of  ap- 
peals, is  applicable  thereto.  But  where  an  appeal  is  taken,  as  pre- 
scribed in  this  section,  from  an  order  of  tne  appellate  division, 
granting  a  peremptory  mandamua,  made  upon  an  original  appli- 
cation, or  from,  a  final  order,  made  upon  an  alternative  mandamus, 
granted  at  the  appellate  division,  the  execution  of  the  order  ap- 
pealed from  shall  not  be  stayed,  except  by  the  order  of  the  same 
appellate  division,  made  upon  such  terms,  as  to  security  or  other- 
wise, aa  justice  requires. 

U  ieK»,  ch.  174,  I  8  (4  Edm.  688);  L.  1864,  ch.  270,  I  1  H  Bdm.  88^; 
li.  18M,   ch.  946. 

1  2068.  'When  relatosr  to  recover  dan&aves. 

Where  a  return  has  been  made  to  an  alternative  writ  of  man- 
aanms,  issued  upon  the  relation  of  a  private  person,  the  court, 
upon  making  a  final  order  for  a  peremptory  mandamus,  must 
also,  if  the  relator  so  elects,  award  to  the  relator,  against  the 
defendant  who  made  the  return,  the  same  damages,  if  any,  which 
the  relator  might  recover,  in  an  action  against  that  defendant,  for 
a  false  return.  The  relator  may  require  his  damages  to  be  as- 
sessed upon  the  trial  of  an  issue  of  fact,  if  the  verdict,  report,  or 
decision  is  in  his  favor.  Where  he  is  entitled  to  a  final  order,  for 
any  other  cause,  he  may  require  them  to  be  assessed  as  in  an 
action.  Such  an  assessment  of  damages  bars  an  action  for  a 
false  return. 

2  R.  S.  687.  H  67  and  68  (2  Edm.  606),  axn'd. 

I  9068u  [Am'd,  1895.]  Star  to  proeeediniTsi  enlargement 
off  time. 

The  proceedings  upon  a  writ  of  mandamus,  granted  at  a  special 
term,  may  be  stayed,  and  the  time  for  making  a  return,  or  for 
doinK  any  other  act  thereupon,  as  prescribed  in  this  article,  may 
be  enlarged,  as  In  an  action,  by  an  order  made  by  a  Judge  of  the 
court,  but  not  by  any  other  officer.  Where  the  writ  was  granted 
at  a  term  of  the  appellate  division,  an  order  staying  the  pro- 
ceedings, or  enlarging  the  time  to  make  a  return,  can  be  made 
only  by  a  justice  of  the  appellate  division  of  the  same  depart- 
ment; and  where  notice  has  been  given  of  an  application  for  a 
mandamus  at  a  term  of  the  appellate  division  of  the  supreme 
court,  or  an  order  has  been  maide  to  show  cause,  at  such  term. 
why  a  mandamus  should  not  issue,  a  stay  of  proceedings  shall 
not  be  granted,  before  the  hearing,  by  any  court  or  judge. 

Id.,  8  BO.  axn*d.    8e«  L.  of  1878,  |  8;  L.  1896,  ch.  946. 

I  aOOOu  Fiiae  in  certain  cases. 

Where  a  final  order  awards  a  peremptory  mandamwi,  directed 
to  a  public  ofi[icer.  board  or  other  body,  commanding  hfm  or  them 
to  perform  a  public  duty,  enjoined  upon  him  or  them  by  a  special 
provision  of  law,  if  it  appears  to  the  court,  that  the  officer,  or 
one  or  more  members  of  the  board  or  body,  have,  without  just 
excuse,  refused  or  neglected  to  perform  the  duty  so  enjoined,  the 
court,  besides  awarding  to  the  relator  his  damages  and  costs,  as 
prescribed  in  this  article,  may,  in  the  same  order,  impose  a  fine, 
not  exceeding  two  hundred  and  fifty  dollars,  upon  the  officer,  or 
upon  each  member  of  the  board,  who  has  so  refused  or  neglected. 
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The  fine,  when  collected,  most  be  paid  Into  tiie  treasury  of  the 
State;  and  the  payment  thereof  bars  any  action  for  a  penalty, 
incurred  by  the  person  so  fined,  by  reason  of  his  refusal  or  neglect 
to  perform  the  duty  so  enjoined. 

2  B.  S.  587,  §  eo,  amU 
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The  writ  of  prohibition 

8k.  2001.  Kinds  of  writ;  how  granted. 

aU02.  Whetx  writ  granted  at  special  term. 

2093.  Id.;  by  the  appellate  diTlaion  of  the  supreme  coQft. 

SUM.  Alternatiire  wiit  must  Issue  first;  its  conteots. 

2Uf5.  Id.;  when  returnable;  how  served. 

2006.  Absolute  writ  issues,   uuless  rf;tum  made. 

2007.  liegal  objections,  how  taken;  motion  to  quash  or  set  aside  wrll. 
2088.  Return  by  party;  proceedings  when  he  adopts  Judge's  return. 
2090.  Proceedinga  after  return;  trial  by  Jury. 

2100.  Final  order;  costa. 

2101.  Appeals. 

21tiSl  Stay  of  proceedings;   enlargement  of  time 

1  2a81«  Kinds  of  writ)  Uow  srranted. 

A  writ  of  prohibition  is  cither  alternative  or  absolute.  The 
Alternative  writ  may  be  granted  upon  an  affidavit,  or  other  writ- 
ten proof,  showing  a  proper  case  therefor,  and  either  with  or 
without  previous  notice  of  the  application,  as  the  court  thinks 
proper. 

2  B.  S.  £87,  I  ei  (2  Bdm.  eOO),  am*d.    See  §  2067.  ante. 

I  9002.  "Wlien  'writ  vr«nted  at  ■peciikl  term. 

Bxcept  where  fipecinl  proyiston  therefor  is  otherwise  made  in 
(his  article,  an  alternative  writ  of  prohibition  can  be  granted 
only  at  a  special  term  of  the  court.  In  the  supreme  court,  the 
special  term  must  be  one  held  within  the  judicial  district,  em- 
bracing the  county,  wherein  the  action  is  triable,  or  the  vpecial 
proceeding  is  brought,  in  th<^  oourse  of  wliich  the  matter,  sought 
to  be  prohibited  by  the  writ, -originated. 

Lb  1873,  di.  70.  8  1;  see  f  9068,  ante. 

I  2008.  [Am'd,  1806.]  Id.)  hr  the  appellate  dlTtslon  of 
tlse  aupreme  eoort. 

An  alternative  writ  of  prohibition  mar  be  granted  at  a  term  of 
the  appellate  dlTision  of  the  supreme  court  only,  directed  generally 
to  any  judge  holding,  or  to  hold,  a  special  term  of  the  same 
court,  or  directed  to  one  or  more  judges  of  the  same  court, 
named  therein,  in  any  case  where  such  a  writ  may  be  issued  oat 
of  the  supreme  court,  directed  to  any  other  court,  or  to  a  Judge 
thereof.  Such  a  writ  can  be  granted  only  at  the  term  of  the 
appellate  division  of  the  judicial  department,  embracing  the 
county,  wherein  the  action  is  triable,  or  the  special  proceeding  ii 
brought,  in  the  course  of  which  the  matter,  sought  to  be  pro- 
hibited by  the  writ,  originated,  unless  a  term  of  the  appellate 
dlTision  of  said  department  is  not  in  session:  in  which  case,  it 
may  be  granted  at  a  term  of  the  appellate  division  in  an  adjoining 
judicial  department 

I*.  1873,  eh.  70,  9  1.  ftm'd;  L.  180B.  eh.  M6.    See  f  ao<»,  ant*. 

f  9004.  Alternative  writ  mvst  Isaiie  flrstf  Its  eoAtettta. 

Ehtcept  as  otherwise  specially  prescribed  by  law,  an  absolute 
writ  of  prohibition  cannot  be  issued,  until  an  alternative  writ 
has  been  Issued  and  duly  served,  and  the  return  day  thereof  has 
elapsed.    The  alternative  writ  must  be  directed  to  the  eovxt  im 
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which,  or  to  the  judge  before  wh<Mn,  and  alao  to  the  party  Id 
whose  favor,  the  proceedings  to  be  restrained  were  taken,  or  are 
about  to  be  taken.  It  must  command  the  court  or  judge,  and  also 
the  party,  to  desist  and  refrain  from  any  further  proceedings  in 
the  action  or  special  proceeding,  or  with  respect  to  the  particular 
aiatter  or  thing  described  therein,  as  the  case  may  be,  until  the 
further  direction  of  the  court  issuing  the  writ;  and  also  to  show 
cause,  at  the  time  when,  and  the  place  where,  the  writ  is  made 
returnable,  why  they  should  not  be  absolutely  restrained  from  any 
further  proceedings  in  that  action,  special  proceeding,  or  matter. 
The  writ  need  not  contain  any  statement  of  the  facts  or  legal 
objections,  upon  which  the  relator  founds  his  claim  to  relief. 
L.  1878,   ch.  70,  S  61,   In  part.    See  $  2076,   ante. 

S  2095.   [An&'d,   1896.]    Id.;  irrhen  returnable;  l&oiT  servc'd.^ 

The  writ  must  be  made  returnable,  either-  forthwith  or  at  a 
day  certain,  before  the  term  which  granted  itj  or  upon  the  first 
day  of  a  future  term,  therein  specified,  at  which  application  for 
the  writ  might  have  been  made.  Where  it  i»  granted  at  a  term 
of  the  appellate  division  in  a  judicial  department,  adjoining  that 
wherein  the  matter  originated,  it  may,  in  the  discretion  of  the 
court,  be  made  returnable  at  a  term  of  the  appellate  division  of 
either  department.  The  writ  must  be  served  on  the  court  or 
judge,  and  also  upon  the  party,  as  prescribed  by  law  for  the  serv- 
ice of  an  alternative  writ  of  mandamus.  A  copy  of  the  papers, 
upon  which  it  was  granted,  must  be  delivered  with  each  copy  of 
the  writ. 

See  Id.,  S  61,  and  L.  1878,  ch.  70,  i  1,  and  part  of  9  4;  i  2071.  ante;  L. 
1896,  cb.  946. 

§  2096.  [Am'd,  1895.]  Absolute  ^irrtt  issiies,  vnleii*  retarn 
made. 

Where  the  alternative  writ  has  been  duly  served  upon  the 
court  or  judge,  and  upon  the  party,  the  relator  is  entitled  to  an 
absolute  writ,  unless  a  return  is  made  by  the  court  or  judge,  and 
by  the  party,  according  to  the  exigency  of  the  alternative  writ, 
or  within  such  further  time  as  may  be  granted  for  the  purpose. 
The  return  must  be  annexed  to  a  copy  of  the  writ;  and  it  must 
be  either  delivered  in  open  court,  or  hied  in  the  office  of  the  clerk 
of  the  county  where  the  writ  is  returnable.  Where  the  party 
makes  a  return,  the  court  or  judge  must  also  make  a  return.  In 
default  thereof,  the  judge,  or  the  members  of  the  court,  may  be 
punished,  upon  the  application  of  the  people  or  of  the  relator, 
for  a  contempt  of  the  court  Issuing  the  writ.  A  return  to  an  al- 
^rnative  writ  of  prohibition  cannot  be  compelled  in  any  other 
case. 
L.  1895,  ch.  946. 

I  2097.  liCffal  obJeotionM,  bovr  taken;  moticm  to  a«Mib  of 
set  aside  -writ. 

An  alternative  writ  of  prohibition  cannot  be  quashed  or  set 
aside,  upon  motion,  for  any  matter  involving  the  merits.  An  ob- 
jection to  the  legal  sufficiency  of  the  papers,  upon  which  the  writ 
was  granted,  may  be  tnken  in  the  return.  A  motion  to  quash  an 
absolute  writ  of  prohibition,  or  to  set  ^side  an  alternative  writ, 
for  any  matter  not  involvine  the  merits,  must  be  made  at  a  term 
where  the  writ  might  have  been  granted. 

See  I  207S,  ante. 
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S  SOO&  RetDvn  bgr  partri  proceedinc*  wben  he  «.aopUi 
Jmdsre'a  return. 

A  retnrn  to  an  alternative  writ,  when  made  by  a  party,  must 
be  yeritiecl  by  bis  attidayit,  as  required  for  the  veriiicatiou  of  a 
pleading  in  a  court  of  record;  unless  it  consists  only  of  objections 
to  the  legal  sufficiency  of  the  papers  upon  which  the  writ  waji 
granted.  Where  the  party  unites  with  the  court  or  judge  in  a 
return,  or  annexes,  to  the  court's  or  the  judge's  return,  an  in- 
strument in  writing,  subscribed  by  him,  to  the  ett'ect  that  he 
adopts  it,  and  relies  upon  the  matters  therein  contained,  as  suffi- 
cient cause  why  the  coturt  or  judge  should  not  be  restrained,  as 
mentioned  in  the  writ,  he  is  thenceforth  deemed  the  sole  defend* 
ant  in  the  special  proceeding;  except  that  where  a  final  order  is 
made,  awarding  an  absolute  writ  of  prohibition,  such  a  writ  must 
be  directed  to  the  party,  and  also  to  the  court  pr  the  judge. 

Section  63,  E.  8.,  a»        See  $  ",083,  autdi, 

S  a09O.  [Am'dy  1686.]  Prooeedflasv  ftfiev  vetun^  trial  by 
J«ry* 

Pleadings  are  not  allowed  upon  a  writ  of  prohibition.  Where 
an  alternaciye  writ  has  been  issued,  tlie  cause  may  be  disposed  of 
without  further  notice,  at  the  term  at  which  the  writ  is  return- 
able. If  it  is  not  then  disposed  of,  it  may  be  brought  to  a  hearing, 
upon  notice,  at  a  subsequent  term.  It  must  be  heard  at  a  term 
of  the  appellate  dirision  in  the  same  judicial  department,  or  at  a 
special  term  held  in  tUe  same  judicial  district,  as  the  case  may  be. 
The  relator  may  controvert,  by  affidavit,  any  allegation  of  new 
matter  contained  in  the  return.  .The  court  may  direct  the  trial 
of  any  question  of  fact  by  a  jury,  in  like  manner  and  with  like 
effect,  as  where  an  order  Is  made  for  the  trial,  by  a  jury,  of  issuee 
of  fact,  joined  in  an  action  triable  by  the  court.  Where  such  a 
direction  is  given,  the  proceedings  must  be  the  same,  as  upon  the 
trial  of  issues  so  joinea  In  an  action* 

Section  e4,  lU  8.,  am'd;  lu  180S,  clu  946; 

■ 

I   SIOO.   Ii^aal   order  y  eomiu. 

Where  a  final  order  is  made  in  favor  of  the  relator,  it  must 
award  an  absolute  writ  of  prohibition;  and  it  mav  also  direct  that 
all  proceedings,  or  any  specified  proceeding,  theretofore  taken 
in  the  action,  special  proceeding,  or  matter,  as  to  which  the  pro- 
hibition absolute  issues,  be  vacated  and  annulled.  The  writ  of 
consultation  is  abolished.  Where  a  final  order  is  made  against 
the  relator,  it  must  authorize  the  court  or  judge,  and  the  ad- 
verse party,  to  proceed  in  the  action,  special  proceeding,  or  matter, 
ns  if  the  alternative  writ  had  not  been  issued.  Costs,  not  exceed- 
ing fifty  dollars  and  disbursements,  may  be  awarded  to  eithet 
party,  as  upon  a  motion. 

Sections  68,  64,  65,  B.  8.,  am*d.  , 

§  2101.    [Am'd»  18INI.]    Appeal. 

A  final  order,  made  as  prescribed  in  the  last  section,  can  be 
reviewed  only  by  appeal.  .-Where  the  order  was  made  by  the  ap- 
pellate division,  the  execution  of  the  order  appealed  from  shall 
not  be  stayed,  except  by  an  order  made  at  a  term  of  the  appellate 
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division  in  the  same  department  npon  such  trems*  as  to  security, 
or  otherwise,  as  justice  requirea 

See  L.  ins,  oh.  ID,  1 8 ;  «Uo,  i  tOSt,  ante;  I^  IWl^  <di.  MA. 


I  »10».    [Am*d,    1895.]    Stay  of    proeMdlAffei 
time. 

The  proceedings  upon  a  writ  of  prohibition,  granted  at  a  special 
term,  may  be  stayed,  and  the  time  for  making  a  return,  or  for 
doing  any  other  act  thereupon,  as  prescribed  in  this  article,  may 
be  enlarged,  as  in  an  action,  by  an  order  made  by  the  Judge  of 
the  court,  but  not  by  any  other  officer.  Where  the  writ  was 
granted  at  a  term  of  the  appellate  division,  an  order  staving  the 
proceedings,  or  enlarging  the  time  to  make  a  return,  can  be  made 
only  by  a  justice  of  the  appellate  division  of  the  Judicial  depart- 
ment within  which  the  writ  is  returnable;  and  where  notice  has 
been  given  of  an  application  for  a  prohibition  at  a  term  of  the 
appelUte  division,  or  an  order  has  been  made  to  show  cause  at 
such  t«rm,  why  a  prohibition  should  not  issue,  a  stay  of  proceed- 
ings shall  not  be  granted,  before  the  Jiearing,  by  any  court  or  judge. 

Bee  i  9089.  ante,  and  act  of  1813 :  L.  1885- 611.  MC 

*  So  In  the  orlglaaL 
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ARTICLES   SIXTH. 

The  writ  of  aasessment  of  damages. 

Sec.  3108.  Writ  defined. 

2104.  Application  feherefor. 

2105.  when  made  by  attorney-general  or  dlBtrlct-attomey. 
'I10&.  Writ ;  to  whom  directed. 

2lif7.  Oontentf  at  writ. 

aiCB.  Notice  or  ezeoatlon. 

VM.  Jury;  howprocnred. 

2U0.  Jnrytobeawom. 

3111.  Jury  to  make  Inquisition. 

2113:  Ronce  of  applteatlon  to  eourt  thereupon. 

2118.  Court  may  set  aside  Inquisition. 

2114.  Order  on  confirming  Inquisition. 

3115.  State  treasurer  to  pay  damagen,  etc..  to  governor. 

3116.  OoTemor  to  pay  damages  Into  court. 

3117.  InTestmaat  of  moaegr  eo  paid. 

3118.  How  obtained  by  olalmant. 

Sli».  TaklDglandaby  the  United  BUtea. 

I   ai08.  IVrlt  defined. 

The  writ,  heretofore  known  as  the  writ  of  ad  quod  damnum, 
shall  hereafter  be  styled  the  writ  of  assessment  of  damages. 

I  21<M.  Appltcation  therefor. 

Whenever  the  governor  of  the  State  is  authorized  by  law,  to 
take  poaseasion  of  any  real  property  within  the  State,  for  the  use 
of  the  people  of  the  State,  and  he  cannot  agree  with  the  owner 
or  owners  thereof  for  its  purchase,  he  may  cause  application  to 
be  made  to  the  supreme  court,  at  a  special  term  thereof,  for  a 
writ  of  assessment  of  damages,  which  must  be  granted  accord- 
ingly. 

2 B.  S.  flB8»  ltt(3  Edm.  61Q). 

I  210S.  TVken  made  by  attorney-creneral  or  district- 
attorney. 

The  attorney-genenil,  or  district-attorney  of  the  county  in 
which  the  real  propert]^  is  situated,  must,  when  the  governor  so 
directs,  make  the  application,  in  the  name  of  the  governor;  and 
must  conduct  the  subsequent  proceedings,  under  the  governor's 
dir€»ction. 

i  2106.  Writ  I  to  whom  directed. 

The  writ  must  be  directed  to  the  sheriff  of  th€*  county  in 
which  the  real  property  to  be  taken  is  situated,  unless  the  court 
directs  the  damages  for  the  taking  to  be  assessed  by  a  jury  of 
another  county;  in  which  case  the  writ  must  be  issued  to  the 
sheriff  of  the  county,  from  which  the  jury  is  directed  to  be 
taken. 
Id.,  part  of  1 6C  am'd.   SeeH  1070  and  1071,  ante 

I  2107.  Contents   of   writ* 

The  writ  must  describe  the  real  property  to  be  taken,  with  the 
like  certainty  as  is  required  In  a  complaint  in  an  action  of  eject- 
ment. It  must  Command  the  sheriff,  to  whom  it  Is  directed,  to 
inquire,  by  the  oaths  of  twelve  men  of  his  county,  qualified  to 
act  as  trial  jurors  in  a  court  of  record,  whether  the  owner  or 
owners  of  the  real  property,  or  any  of  them,  will  sustain  any 
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damages  by  the  taking  thereof,  far  the  nee  of  th#  peagiB  of  the 

State;  and,  if  so,  the  amount  thereof;  and  that  he  return  the 
writ  to  the  supreme  court,  without  deia^«  With  the  findiiic  oC 
the  jury  thereupon. 

2   R.   S.  588,    i  67. 

S   2108.   Notice   of  execution. 

The  sheriff,  immediately  after  the  delirery  of  the  writ  to  hfan« 
must  give  notice  of  the  time  when,  and  the  place  wheie^  the 
writ  will  be  executed,  by  publishing  the  notice,  once  in  each  week. 
format  least  three  succeasiTe  weeks,  in  a  newspaper  printed  in 
his  county. 

lb..  §  68. 

I  2109.  [Am*d»  189S.1    Jnrri  how  procured.  ' 

The  sheriff  must  notify  twelve  men  of  his  connty,  qualified 
to  act  as  trial  jurors  in  a  court  of  record,  to  attend  at  the  time 
and  place,  and  for  the  purpose,  specified  In  the  notice.  Bach 
juror  must  be  notified,  as  a  juror  is  notified  to  attend  a  trial  term 
of  the  supreme  court.  Upon  his  failure  to  attend,  when  duly 
notified,  his  attendance  may  be  compelled  by  attachment,  and  pro- 
ceedings may  be  taken  against  him,  and  he  may  be  punished  there- 
upon, by  the  supreme  court,  as  where  a  juror  dnly  notified,  fails 
to  attend  at  a  trial  term  thereof.  The  sheriff  may  require  the 
attendance  of  a  talesman,  in  place  of  a  Juror  notified  and  not 
aT>pcaring;  or  he  may  adjourn  the  proceedings,  for  the  purpose 
of  punishing  the  defaulting  juror,  or  compelling  Mb  attendance^ 

Id.,   part  of  S  00;  L.  1806,  cb.  046. 

S  2110.  Juror  to  be  sirrorn. 

When  a  jury  has  been  procured,  the  sheriff  must;  before  the 
jurors  proceed  to  the  inquiry  commanded  by  the  writ,  admin- 
ister to  ench  of  them  an  oath,  that  he  will  diligently  Inquire 
concerning  the  matters  specified  in  the  writ  and  will  give  a 
true  Terdict,  according  to  the  best  of  his  judgment,  without 
favor  or  partiality. 

Remainder  of  id.,  $  60. 

i  2111.  Jury  to  make   inaiiialtloii. 

After  being  sworn  as  prescribed  in  the  last  section,  the  juiT 
must  view  all  the  real  property  described  in  the  writ,  and  con- 
sider the  yalue  thereof.  They  may,  in  the  discretion  of  a 
majority  of  them,  hear  sudi  testimony  as  may  be  offered  by 
any  person  appearing,  respecting  the  yalue.  They  must  thereupon 
assess  the  damages,  which  the  owner  or  owners  of  the  real 
property  will  sustain,  by  being  deprived  thereof.  When  the 
real  property  consists  of  two  or  more  distinct  parcels,  owned, 
or  claimed  to  be  owned,  by  different  persons,  the  jnnr  must 
assess  separately  the  value  of  each  distinct  parcel,  if  the  writ 
requires  them  so  to  do,  or  if  a  majority  of  them  think  proper 
80  to  do.  If  they  cannot  agree,  after  a  reasonable  timev  the 
sheriff  may  discharge  them,  and  publish  a  new  notice,  and 
procure  a  new  jury.  When  the  jurors  have  agreed,  they  must 
make  nn  inquisition,  stating  the  sum  to  be  paid,  by  the  people 
of  the  State,  for  takincr  each  distinct  parcel,  or  the  whole,  as  the 
case  requires.  The  in(i|n<«!ition  must  be  signed  by  each  juror, 
and  by  the  sheriff;  and  the  sheriff  must  immediatelj  thereafter 
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file  the  foqvlsitlos  and  the  writ,  with  hte  retom  to  the  writ, 
in  the  office  of  the  clerk  o£  the  county  in  which  the  real  property 
is  situated* 

2   B.    8.  688,  f  m 

1  2112.  Ifotioe  of  applfeattooE  to»  ieoart  tlierevpoA. 

Within  three  months  after  the  writ,  and  the  return  thereto, 
with  the  inquisition  thereupon,  have  been  filed,  as  prescribed  in 
the  last  section,  the  attorney-general,  or  district-attorney,  having 
charge  of  the  proceeding,  must  cause  to  be  published,  a  notice, 
directed,  generaUy*  to  all  the  ownenr  and  persons  interested  iu 
the  real  property;  di^cribing  the  property,  in  general  concise 
terms;  stating  when  and  where  the  writ,  return,  and  inquisition 
were  filed;  and  requiring  the  persons  notified  to  show  cause, 
at  a  special  term  of  the  supremo  court,  to  be  held  at  a  time  and 
at  a  place  specified  in  the  notice,  why  the  inquisition  should  not 
be  confirmed;  or,  if  the  governor  so  directs,  why  the  inquisition 
should  not  be  set  aside.  The  notice  must  be  published,  at  least 
once  in  each  week,  for  three  successive  weeks,  in  a  newspaper 
printed  in  the  county,  and  also  in  the  newspaper  printed  at 
Albany,  in  which  legal  notices  are  required  to  be  published. 

§  2113.  Court  may  set  aside  -tnqalsitlon. 

At  the  time  and  place  specified  in  the  notice,  the  court  must 
examine  into  the  inquisition,  and  hear  such  allegations,  and 
affidaTitB,  or  other  written  proofs,  as  may  be  presented  in  behalf 
of  the  people,  or  any  owner,  or  person  interested.  If  the  court 
then,  or  at  the  time  and  place  to  which  the  matter  is  adjourned, 
determines  that  the  inquisition  is,  in  any  respect,  excessive,  un- 
just or  otherwise  materially  defective,  it  may  set  aside  the  whole 
or  any  part  thereof;  and  may  direct  that  another  writ  issue,  or 
another  inquisition  be  taken,  to  supply  the  defects. 

2  K.  S.  688,  i  n.  am'd. 

I  2X1-4.  Ord«r  on  conflrmfnar  ii&qiifl«ltlon. 

If  It  appears  to  the  court,  thaf  the  writ  has  been  duly  executed, 
an  order  must  be  made,  and  entered  in  the  office  of  the  clerk 
of  the  county,  in  which  the  real  property  to  be  taken  is  situated, 
declaring  that  the  people  of  the  State,  upon  paying  into  Court 
the  amount  of  the  damages  assessed  by  the  inquisition,  shall 
he  entitled  to  an  absolute  estate  in  the  real  property  described 
in  the  writ,  and  in  the  appurtenances  belonging  thereto^ 

Id.,  S  72;  amM.    Bee  f  2116,  post. 

f  2118.  State  treasurer  to  pay  damasres,  etO.^  to  sroireriior. 

The  State  treasurer,  on  the  warrant  of  the  comptroller,  must 
pay  to  the  governor,  out  of  any  money  In  the  treasury,  appro- 
priated for  that  purpose,  sufficient  money  to  pay  the  damages 
assessed,  pursuant  to  the  foregoing  provisions  of  this  articlCy 
and  the  costs  and  expenses  of  the  proceedings. 

Id.,  I  78.  un*d;  1  &.  6.  170,  177,  f  1  (1  Edm.  170.  177) 

f  21ie.  Governor  to  pay  damasres  Into  eonrt. 

Immediately  after  the  receipt  by  the  governor,  as  prescribed 
fai  the  last  section,  of  sufficient  money  to  pay  the  domages,  he 
must  pay  it  into  court;  and  thereupon  the  absoluto  title  to  the 
real  property  se  to  be  taken,  vests  in  the  people  of  the  State. 
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1  SllT.  [Am'd,  18d6.]    Inventment  of  momey  mo  pal€* 

If  an  application  for  the  money  paid  into  court  is  not  madev 
as  prescribed  in  the  nest  section,  within  sixty  days  after  the 
payment  into  court,  the  appellate  division  of  the  supreme  court 
in  that  judicial  department,  may  provide,  by  order,  for  the 
investment,  under  the  direction  of  the  court,  of  the  money,  and 
of  the  interest  to  arise  therefrom,  in  permanent  securitiea,  for 
the  benefit  of  the  owners. 

2  R.  8.  588,  i  74,  Bxn'd;  L.  1896,  cb.  946. 

9  2118.  [Am'd,  1895.]    How  obtAlned  by  eUUmftAt. 

A  person  claimin^r  to  have  been  an  owner  of  or  interested  in, 
the  property,  when  it  was  so  taken,  may  present  to  the  appellate 
division  of  the  supreme  court,  at  a  term  thereof,  held  in  the  jn- 
dicial  department  embracing  the  county,  wherein  the  property 
is  situated,  a  petition,  praying  for  the  payment  to  him  of  the 
whole  or  any  part  of  the  money  so  paid  into  court,  or  of  the 
income  remaining  uninvested,  or  both;  or  for  the  transfer  to 
him  of  the  whole  or  any  part  of  the  securities,  in  which  it  has 
been  invested.  The  court  must  thereupon  take  such  measures, 
as  it  deems  proper,  to  ascertain  the  rights  and  Interests  of  the 
petitioner,  and  of  all  other  pc^rsons,  who  were  owners  of  or 
interested  in  the  property,  or  who  are  personal  representatives, 
or  heirs,  of  owners  or  persons  so  interested,  and  to  cause  notice 
of  the  application  to  be  given  to  those  persons;  and  it  must  cause 
the  money  to  be  paid,  or  the  securities  to  be  transferred,  to  the 
several  persons  entitled  thereto,  in  accordance  with  the  rights 
and  interests  thus  ascertained. 

Id.,  i  76  and  part  of  |  74,  am'd  and  consolidated;  L.  1880,  cb.  946. 

§  2119.  Takins  l»Ad«  hy  ike  Viilted  Btmfm. 

When  the  legislature  of  the  State  consents  to  the  taking  of 
any  real  property  within  the  State,  for  the  use  of  the  people  of 
the  United  States,  a  writ  of  assessment  of  damages  may  be 
Issued;  and  the  proceedings  thereupon  must  be  in  accordance 
with  the  provisions  of  this  article;  except  that  the  appHccition 
for  the  writ  must  be  made,  and  the  subsequent  proceedings  must 
be  conducted,  by  the  attorney  of  the  United  States,  for  the 
district  embracing  the  county  whereto  the  real  property  is 
situated. 

Id.,  I  70.  aiB'4. 

B84 


c- 16,  t.  2,  a.  7       OERTIORABI  TO  REVIEW.  |§  2120-22 

ARTICLV  SBVBKTH; 

The  iorit  of  certiorari,  to  review  the  determination  of  an  inferior 

tribunal. 

Sec.  2120.  Caaei  where  writ  xony  iwue. 

2121,  2122.  Casos  where  It  cannot  iMue. 
212:t.  When  iaraed  from  sapreme  court. 

2124.  When   from   another  court. 

2125.  Limitation  of  time  for  review. 
2120.  Id.;  in  case  of  dlaabUltr. 

2127.  Application  for  writ;  where  and  bow  made, 

2128.  When  notice  nereMary;  service  thereof. 

2129.  To  whom  writ  directed. 

2130.  Mode  of  nerrlce. 

2131.  Stay  of  proceeding*. 

2132.  When  and  where  writ  returnable. 
2183.  Subseqaent  proceedings  as  in  an  action. 
21.^.  Return:  when  and  how  made. 

21.3S.  Id.;  how  compelled;  fees  for  maklnf. 

2136.  Id.;  after  term  of  office  expired. 

2137.  When  third  person  may  he  brought  iii« 

2138.  Hearing  upon  return. 
2130.  Id.;  upon  affidavits. 

2140.  Qneations  to  be  determined. 

2141.  Final  order  upon  the  hearing. 

2142.  Restitution  may  be  awarded. 
2149.  Costs. 

2144.  Skitry  and  enrollment  of  final  order. 
2140.  Effect  thereof. 

2146.  "  Body  or  officer  "  ;   '*  determlaatlon  "  ;  what  they  include. 

2147.  Application  of  this  article  to  certain  special  cases. 

2148.  Id.;  to  civn  cases  only. 

f  2iao.  Ca«e«  where  irrrlt  may  iiisae. 

The  writ  of  certiorari  regulated  in  this  article,  except  the  writ 
spedJBed  in  secUoD  2124  of  this  act,  is  issued  to  reriew  the  deter- 
mination of  a  body  or  officer.  It  can  be  issued  in  one  of  the  fol- 
low^in^  cases  only: 

1.  "Where  the  right  to  ^the  writ  is  expressly  conferred, ,  or  the 
issue  thereof  is  expressly  authorized,  by  a  statute. 

2.  Where  the  writ  may  be  issued  at  common  law,  by  a  court 
of  s^Qcral  jurisdiction,  and  the  right  to  the  writ,  or  the  power  of 
the  court  to  issue  it,  is  not  expressly  taken  away  by  a  statute. 


f  S191.  Cftacw  fr1fc«r«  H  e«iiii<ift  tiisiie. 

A  writ  of  certiorari  cannot  be  issued,  to  review  a  determination, 
made,  after  this  article  takes  efifect,  in  a  civil  action  or  special 
proceeding,  by  a  court  of  record,  or  a  judge  of  a  court  of  record. 
Sm  H  1366  and  135T,  also  f  2.  ant«. 

f  SlflOi.  Tlfe*  •*■&•• 

Except  as  otherwise  expressly  prescribed  by  a  statute,  a 
writ  of  certiorari  cannot  be  issued,  in  either  of  the  following 
cases: 

1.  To  review  a  determination,  which  does  not  finally  determine 
the  rights  ^t  the  partiefl^  with  respect  to  the  matter  to  be  reviewed. 

2.  Where  the  determination  can  be  adequately  reviewed,  by  an 
appeal  to  a  court,  or  to  some  other  body  or  officer. 

3.  Where  the  body  or  officer,  making  the  determination,  is 
expressly  authorized,  by  statute,  to  rehear  the  matter,  upon  the 
relator's   appUcation;   unless  the   determiaation  to  be  reviewed 
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was  made  upon   a  rebearing,  or  tbe  time   within   which    Uie 
relator  can  procure  a  rehearing  has  elapsed. 

i  2123.  LAm*d,  1895.]    "When  iMned  from  supreme  court. 

A  writ  of  certiorari  can  be  issued  only  out  of  the  aupreme 
court,  except  in  a  case  where  another  court  is  expressly  author- 
ized by  statute  to  issue  it. 

L.    1886,    cb.  940. 

§  2124.  When  from  anotl&er  court. 

Any  court  of  record,  exercising  jurisdiction  of  an  a]H>ellate 
unture,  may  issue  a  writ  of  certiorari,  requiring  the  body  or 
olEcer  whose  proceedings  are  under  review,  to  make  a  return 
to  the  court  issuing  the  writ,  at  a  time  and  place,  fixed  by  the 
court,  and  designated  in  the  writ,  for  the  purpose  of  supplying 
any  diminution,  variance  or  other  defect,  in  the  record  or  other 
papers,  before  the  court  issuing  the  writ,  in  any  case  where 
justice  requires  that  the  defect  should  be  supplied,  and  adequate 
relief  cannot  be  obtained  by  means  of  an  order. 

2  R.  S.  509.  i  45  (2  Edm.  621).    See  {  1216,  ante. 

S  2126.  Limitation  of  time  for  revletr. 

Subject  to  the  provisions  of  the  next  section,  a  writ  of  cer- 
tiorari to  review  a  determination  must  be  granted  and  serred, 
within  four  calendar  months  after  the  determination  to  be 
reviewed  becomes  final  and  binding,  upon  the  relator,  or  the 
person  whom  he  represents,  either  in  law  or  in  fact, 

S  2120.  [Am*d,  180B.]    Id.)  In  cane  of  dl»ablUty. 

The  appellate  division  of  the  supreme  court  may  grant  the 
writ,  at  any  time  within  twenty  months  after  the  expiration  of 
the  time  limited  in  the  last  section,  where  the  relator,  or  the 
person  whom  he  represents,  was  at  the  time  when  die  determina- 
tion to  be  reviewed  became  final  and  binding  upon  him,  either 

1.  "Within  the  age  of  twenty-one  years;  or 

2.  Insane;  or 

«3.  Imprisoned    on    a    criminal    charge,    or   in    execution    upon 
conviction  of  a  criminal  offence,  for  a  term  less  than  for  life. 
L.  1895,  ch.  946.    Sec  S  2091,  ante. 

{  2127.  [Am'd,  180S.]  J^iaicatlom  for  writ»  wbere  mnd 
ho«v  made* 

An  application  for  the  writ  must  be  made  by,  or  in  behalf  of, 
a  person  aggrieved  by  the  determination  to  be  reviewed;  mnst 
be  founded  upon  an  affidavit,  or  a  verified  petition,  which  may 
be  accompanied  by  other  written  proof;  and  must  show  a  proper 
case  for  the  issuing  of  the  writ.  It  can  be  granted  only  at  s 
term  of  the  appellate  division  of  the  supreme  court  or  at  special 
term;  and  the  granting  or  refusal  thereof  is  discretionary  with 
the  court. 

L.  1847.  ch.  280,  {  17  (4  Edm.  561);   L.  18MS.  ch.  946. 

I  2126.  "When  notice  necesimryj  nervlee  tKereof. 

Until  provision  is  made,  in  the  general  rules  of  practice,  for 
reqnirinjT,  or  dispensing  with  notice  of  the  application  for  the 
writ,  the  court  to  which  the  application  for  the  writ  is  made, 
may,  in  its  discretion,  require  or  disp'^nse  with  notice.  A 
notice,  when  it  is  necessary,  mnst  be  served,  with  copies  of  the 
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PRpeni  opon  which  the  api^Ucatioa  Is  to  be  made,  upon  the  body 
or  olncer,  whose  determination  is  to  be  reviewed,  or  upon  aucD 
other  person  as  the  court  directs,  as  prescribed  in  this  article 
for  the  service  oX  a  writ  of  certiorari  The  service  must  bo 
made,  at  least  ei^ht  days  before  the  application,  unless  the 
court,  by  an  order  to  show  cause,  prescribes  a  shorter  time. 
"^Iiere  notice  is  given,  the  person  served  may  produce  affidavits 
or  other  written  proofs,  upon  the  merits,  lu  uppuisllion  to  tiie 
application. 

f  2129.  T*  wHom  -writ  dlr«et««. 

The  writ  must  be  directed  to  the  body  or  officer,  whose  deter- 
mination is  to  be  reriewed;  or  to  any  other  person  having  the 
custody  of  the  record  or  other  papers  to  be  certified;  or  to  both, 
if  necessary.  Where  it  is  brought  to  review,  the  determination 
of  a  board  or  body,  other  than  a  court,  if  an  action  would  lie 
against  the  board  or  body,  in  its  associate  or  official  name,  it 
must  be  directed  to  the  board  or  body,  by  that  name;  otherwise 
it  must  be  directed  to  the  members  thereof,  by  their  ■  names. 

§  2X90.  Mode  of  •errioe. 

A  writ  of  certiorari  must  be  served  as  follows,  except  where 
different  directions,  respecting  the  mode  of  service  thereof,  are 
given  by  the  court  granting  it: 

1.  Where  it  is  directed  to  a  person  or  persons  by  name,  or 
by  his  or  their  official  title  or  titles,  or  to  a  municipal  corpora- 
tion, it  must  be  served,  upon  each  officer  or  other  person,  to 
whom  it  is  so  directed,  or  upon  the  corporation,  in  the  same 
manner  as  a  summons  in  an  action  brought  In  the  supreme 
court,  except  as  prescribed  in  the  next  two  subdivisions  of  this 
section. 

2.  W^ere  it  is  directed  to  a  court,  or  to  the  judges  of  a 
eoort,  having  a  clerk  appointed  pursuant  to  law,  service  upon 
the  court,  or  the  judges  thereof,  may  be  made  by  filing  the 
writ  with  the  clerk, 

3.  Where  it  is  to  be  served  upon  any  other  board  or  body, 
or  upon  the  members  thereof,  it  may  be  served  as  prescribed 
hk  section  2071  oi  this  act,  for  service,  upon  a  Jike  board  or 
body,  of  an  alternative  writ  of  mandamus. 

See  i  2071,  ante;  2  B.  9.  602.  |  68  (2  Edm.  620),  and  2  R.  B.  609,  |  4S 
fS  Edm.  621). 

{  2181.   Star   of  prooeedlngrs. 

Except  aa  prescribed  in  this  section^  a  writ  of  certiorari  does 
not  stay  the  execution  of  the  detemunation  to  bo  reviewed,  or 
affect  tJie  power  of  the  body  or  officer,  to  which  or  to  whom  it 
is  addressed.  The  court,  which  grants  the  writ,  may  in  its  dis- 
cretion, and  upon  such  terms,  as  to  the  security  or  otherwise, 
as  justice  requires,  direct  by  a  clause  in  the  writ^  or  by  a 
separate  order,  that  the  execution  of  the  determination  be 
stayed,  pending  the  certiorari,  and  until  the  further  direction 
of  the  court.  A  bond,  undertaking,  or  other  spcurlty,  given  to 
procure  such  a  stay,  is  valid  and  effectual,  according  to  its  terms, 
m  favor  of  a  person  beneficially  interested  in  upholding  the  de- 
termination to  be  reTiewed,  who  is  admitted  as  n  party  to  the 
special  proceeding,  as  prescribed  in  section  2137  of  this  act , 

I  2132.  Wlten  wlujA  vrlaere  Trrlt  returnable. 

A  writ  of  certiorari  must  be  made  returnable,  within  twenty 
^days  after  the  service  thereof,  at  the  office  of  the  clerk  of  the 
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court  If  It  waa  iasved  from  the  supreme  ccmrt,  It  moat  be  mad« 
/■etumable  at  the  office  of  the  clerk  of  the  county,  deaignaied 
therein,  wherein  the  determination  to  be  reviewed  was  made;  and 
if  the  county,  desigrnated  in  the  writ,  is  not  the  proper  county,  the 
court,  upon  motion,  may  amend  the  writ  accordingly.  Thereapon 
all  papers  on  file  must  be  transferred  to  the  clerk  of  the  eouutj, 
where  the  writ  is  made  returnable  by  the  amendment. 
See  S  2188,   post. 


I  2138.  Svbseauent  proceedlsflrs  »•  flm  mM.  mmtiom* 

After  a  writ  of  certiorari  has  been  issued,  the  time  to  make  a 
return  thereto  inay  be  enlarged,  or  any  other  order  may  be 
made,  or  proceeding  taken,  in  the  cause,  in  relation  to  any  mat- 
ter not  provided  for  in  this  article^  as  a  similar  proceeding  may 
be  taken  in  an  action,  brought  in  the  same  court,  and  triable  ia 
the  county  where  the  writ  is  returnable. 

1  2134,  Retvrai  irrlien  »nd  hotv  made. 

The  clerk,  with  whom  a  writ  of  certiorari  is  filed*  and  eadi 
person,  upon  whom  a  writ  of  certiorari  is  served  as  prescribed 
in  section  2180  of  this  act,  must  make  and  annex  to  the  writ,  or 
to  the  copy  thereof  served  upon  him,  a  return,  with  a  transcript 
annexed,  and  certified  by  him,  of  the  record  or  proceedinurs,  and  a 
statement  of  the  other  matter,  specified  in  and  required  by  the 
writ.  The  return  must  he  filed  in  the  office  where  the  writ  la 
returnable,  according  to  the  command  thereof. 

2  S.  S.  600.  H  45  aad  46  (3  Bdm.  021). 

S  2135.  Id. I  liovr  eontpelled}  fees  for  iwaklng. 

If  a  return  is  defective,  the  court  may  direct  a  further  return. 
An  omission  to  make  a  return,  as  re<|utred  by  a  writ  of  cer> 
tiorarl,  or  by  an  order  for  a  further  return,  may  be  punished,  aa 
a  contempt  of  the  court.  But  a  judge  or  dork  shall  not  be  tliua 
punished,  unless  the  relator,  before  the  time  when  the  return  Is 
required,  pays  him,  for  his  return,  the  sum  of  two  dollars,  and,  in 
addition,  ten  cents  for  eactt  foUo  of  the  copies  of  papers  required 
to  be  returned. 

8es  a  R.  8.  Ora,  S  88  <a  iSdm.  ftoe).  sna  l  »O0,  SBt*. 

I  2180.  Id.f  after  term  of  ofllee  expired. 

A  writ  of  certiorari  may  be  issued  to,  and  a  return  to  a  writ  of 
certiorari  may  be  made  by,  an  officer,  whose  term  of  office  has  ex- 
pired. Ruch  an  officer  may  be  punished  for  a  failure  to  make  a  re- 
turn to  the  writ,  as  required  thereby:  or  to  mak6  a  further  return, 
as  required  by  an  order  for  that  purpose. 

I  2187.  [Am'd,  1806.]  When  third  person  may  l^e  broii«h< 
la. 

Upon  the  application  of  a  person,  specially  and  beneficially  In- 
terested in  upholding  the  determination  to  be  reviewed,  the  court 
may.  In  its  discretion,  admit  him  as  a  party  defendant  In  th« 
special  proceedings,  upon  such  terms  as  Justice  requirea.  And  a 
term  of  the  appellate  division  of  the  supreme  court,  at  which  the 
cause  is  noticed  for  hearing,  and  Is  placed  upon'  the  calendar,  may. 
in  a  proper  case,  direct  that  notice  of  the  pendency  of  the  suedal 
proceeding  be  grven  to  any  person,  In  such  a  manner  as  it  uitnla 

SS8 
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proper;  and  may  suspend  -  the  bearing  vntil  aotioe  ia  given  ae* 
cordingly, 

lb   1885,    eh.  MO. 

1  21.38.   [Ajn*dy  1806.]    Hearing  upon  return. 

The  caase  must  be  heard  at  a  term  of  the  appellate  division  o€ 
the  supreme  court,  held  within  the  judicial  department,  embracing 
the  county  where  the  writ  was  returnable.  Either  party  may  no- 
tice tt  for  hearing,  at  any  time  after  the  return  is  complete.  £3x« 
cept  an  prescribed  in  the  next  section,  n  must  oe  heard  upon  the 
writ  and  return,  and  the  papers  upon  which  the  writ  was  granted. 

I>.    1886.    ch.    946. 

%   2189.   Id.)   vpan  AflUnYitn. 

If  the  officer  or  other  person,  whose  duty  it  is  to  make  a  return, 
dies,  absconds,  removes  from  the  State,  or  becomes  insane,  after 
the  writ  is  issued,  and  before  making  a  return,  or  after  making  an 
insufficient  return;  and  it  appears  that  there  is  no  other  officer  or 
peison,  from  whom  a  sufficient  return  can  be  procured  by  means 
of  a  new  certiorari;  the  court  may,  iu  its  discretion,  permit  affi- 
davits, or  other  written  proofs,  relating  to  the  matters  not  suffi- 
ciently returned,  to  be  produced,  and  may  hear  the  cause  accord- 
ingly. The  court  may  also,  in  its  discretion,  permit  either  party 
to  produce  affidavits,  or  other  written  proofs,  relating  to  any  al- 
leged error  of  fact,  or  any  other  question  of  fact,  which  is  essential 
to  tiie  jurisdiction  of  the  body  or  officer,  to  make  the  determina- 
tion to  be  reviewed,  where  the  facts,  in  relation  thereto,  are  not 
sufficiently  stated  in  the  return,  and  the  court  is  satisfied  that 
they  cannot  be  made  to  appear,  by  means  of  an  order  for  a  fur- 
ther return. 

2  B.  8.  271.  f  2S1  C2  Bdm.  280);  Go.  Ptdc.,  §  SSS. 
{  2140.  Questions  to  be  determfned. 

The  questions,  involving  the  merits,  to  be  determined  by  the 
comirtnpon  the  hearing,  are  the  folloiyin^  only: 

1.  whether  the  bod^  or  officer  had  jurisdiction  of  the  subject- 
matter  of  the  determination  under  review. 

2.  Whether  the  authority,  conferred  upon. the  body  or  officer, 
bi  relation  to  that  subject-matter,  has  been  pursued  in  the  mode 
required  by  I^w,  In  order  to  authorize  it  or  him  to  make  the 
determination. 

3.  Whether,  in  making  the  determination,  any  rule  of  law, 
affeetinr  the  rights  of  the  parties  thereto,  has  been  violated,  to 
the  prejudice  of  the  relator, 

4.  Whether  there  was  any  competent  proof  of  all  the  facts, 
neeetisary  to  be  proved,  in  order  to  autftoifee  the  making  of  the 
determination. 

&  If  there  was  such  proof,  whether  there  was,  upon  all  the 
evidence,  such  a  preponderance  of  proof,  against  the  existence  of 
any.  of  those  facts,  that  the  verdict  of  a  jury,  affirming  the  exist- 
ence thereof,  rendered  in  an  action  in  the  supreme  conrt,  triable 
by  a  jury,  wo«ild  be  set  aside  by  the  court,  as  against  the  weight 
of  evidence. 

{  2141.  Final  order  upon  the  hearing. 

The  court,  upon  the  hearing,  may  make  a  final  order,  annulling 
or  confirming,  wholly  or  partly,  or  modifying,  the  determination  re- 
vieiwfl,  as  to  any  or  all  of  the  parties. 

L.  1808,  Cfa.  828,  f  5.  ^ 
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I  :si42.  Iteiitt««ttoA  mmr  be  »w»iNled. 

Where  the  determination  reviewed  is  annulled  or  modified,  the 
court  may  order  and  enforce  restitution,  in  like  manner,  with 
like  effect  and  subject  to  the  same  conditions,  as  where  a  Judg- 
ment is  reversed  upon  appeal. 

See  S   1202.   ante. 

f    2148.  CoMtm, 

Costs,  not  exceeding  fifty  dollars  and  disbursements,  may  be 
awarded  by  the  final  order,  in  favor  of  or  against  either  party, 
in  the  discretion  of  the  court, 

8ee  §S  2086  and  2100,  aDte;  alao,  {  2007,  ante. 

I  2144.  Kntrjr  and  enrollment  of  flnal  order. 

The  final  order  of  the  court  upon  the  certiorari  must  be  entered 
in  the  oflSce  of  the  clerk  where  the  writ  was  returnable.  Bat 
before  it  can  be  enforced,  an  enrollment  thereof  most  be  filed. 
For  that  purpose,  the  clerk  must  attach  together,  and  file  in  hia 
ofiice,  the  papers  upon  which  the  cause  was  heard;  a  certified 
copy  of  the  final  order;  and  a  certified  copy  of  each  order,  which 
in  any  way  involves  the  merits,  or  necessarily  affects  the  final 
order. 

See  {§  1237.  1345,  and  1354,  ante. 

f  214S.  Bffeet  thereof; 

The  filing  of  the  enrollment  in  the  office  of  the  clerk  where 
the  final  order  is  entered,  as  prescribed  in  the  last  section,  is  a 
sufficient  authority  for  any  proceeding,  by  or  before  the  body 
which,  or  the  officer  who,  made  the  determination  reviewed,  which 
the  final  oixler  of  the  court  directs  or  permits.  But  where  the 
execution  of  the  final  order  is  stayed  by  an  appejal  to  the  court  of 
appeals,  the  proceedings  below  are  stayed  in  like  manner. 

See  §  1345,  ante. 

i  2146.  **  Body  or  ofllcer  **  }  **  deterinf  nation  '^  |  vrlutt  thcr 
Include. 

The  expression,  *'  body  or  officer  *\  as  used  in  this  article,  in- 
cludes every  court,  tribunal,  board,  corporation,  or  other  person, 
or  aggregation  of  persons,  whose  determination  mtLy  be  reviewed 
by  a  writ  of  certiorari;  and  the  word,  "determination",  as  used 
in  this  article,  includes  every  judgment,  order,  decision,  adjudica- 
tion, or  other  act  of  such  a  body  or  officer,  which  in  subject  to  be 
80  reviewed. 

S  2147.  Application  of  ilkim  article  to  certain  spoelal 
caseii. 

Where  the  rirht  to  a  writ  of  certiorari  is  expressly  conferred, 
or  the  issuing  thereof  is  expressly  authorized,  by  a  statute,  passed 
before,  and  remaining  in  force  after,  this  article  takes  effect,  this 
article  does  not  vary,  or  affect  in  any  manner,  any  provision  of 
the  former  statute,  which  expressly  prescribes  a  different  regula- 
tion, with  rcsppct  to  any  of  the  proceedings  upon  the  certiorari 
to  be  issued  theroundor. 

S  2148.  Id.;   to  civil   caMen   only. 

This  article  i**  Dot  Hp()li<\Mblo  to  a  writ  of  certiorari,  brought  to 
review  a  (Ictonniiuition  rondo  in  any  criminal  matter,  except  a 
criminal  contempt  of  court. 
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CHAPTER  XVII. 
Certain  Special  Proceedings  Instituted  Without  Writ. 
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!•— FrMM^imgi  BelfttlBf  to  UwlTeBt  Bebton  Amd  to  FrlfOMrt. 

TITIB      II.  -  Svnnanr  FrMM^tagt  to  Beeoror  t^o  Pononlom  of  Boal  PfOportj. 

TITLK    ni.— ProeeedUn  to  PmBlfli  »  CoBtonpt  of  Covrt,  other  tham  o 
Crivlmal  Cotttonpt. 

TITLB     IT.—  ProeMdiagt  to  Colloot  a  PImo. 

T.>-  ProeoeAsfo  to  IHieoTor  tko  Hootk  of  o  ToMoat  tbr  lAU. 

Ti.~  PraooodlMt  for  tko  IppotBitiioMt  of  o  GoBnlltoo  of  «1io  PofioM 
OBd  oftie  Proforty  of  b  IiBBStk,  Idiot,  or  a  HBbltaol  Bnmk- 
ord;  GoBorol  Powon  bb4  Dmtiet  of  tkB  GoBiBlttoo. 

TITLB  Tn.~  PiocoodiBft  fbr  tko  DItpotitlOB  of  tko  Bool  Property  of  bb 
lofkBt,  LBBBtle,  Idiot,  or  HBbitBBi  DniBkBrd. 

TITLE  TIIL—  ArkltrBtlOBi. 

TTTLB    IX.—  ProeoodlBffo  to  Porooloie  b  Hortiraf  •  by  IdTortlioBiBBt. 

TITLE      X.— ProooedlBffi  to  CkoBgo  tke  NBBie  of  bb  iBdlTldBBL 

TITLB    XL—  ProooedlBgt  for  tke  ToloBtBrj  DlMoUtloB  of  b  CorporotlOB. 

TITLB  XIL—  ProeoodlBgi  SopplenoBtBrj  to  bb  ExoootloB  If  BlBit  Propertj. 

TITLE  I. 
Pxoo^edings  relating  to  inBolvent  debtors  and  to  prisoners. 

ArtU^  1.  I>lBChBm  of  an  Ineolyent  from  hie  debte. 

2.  BxemptiOD    from    arreet,    or   diacharge    from    imprlaonment,    of    an 

InaoWent  debtor. 
8.  Diecbarge  of   an   Impriaoned  judgment   debtor  from   Imprlaonment. 
4.  Care  of  tbe  property  of  a  peraon  confined  for  crime. 

ARTICLE    FIRST. 

DiBciharge  of  an  insolvent  from  his  debts. 

Boe.  2140.  Who  may  be  dladiargod. 

S160.  To  what  coort  application  to  be  made. 

S151.  Contente   of  petition. 

Slfi2.  Oonaent   of   credltora   to   be  annexed. 

21S8.  Gonaent  of  executor,  admlnlatrator.   receiver,   etc. 

21jM.  Id.;  of  corporation,  etc. 

BIAS.  Id.;  of  partnerahlp. 

2166.  Effect  of  conaent   where  petitioner   la  a   Joint  debtor.. 

2157.  Oonaent  of  purcbaaer  of  debt,  etc. 

2158.  Oonaentlng  creditor  must  relinquish  securltv. 
2109.  Penalty  If  creditor  aweara  faleely. 

2160.  AflldaTlt  of  eonaentlng  creditor. 

2161.  When  non-realdent  creditor  to  annex  account,  etc. 

2162.  Petitioner's  tchedule. 
2168.  Hla  aflldaTlt. 

2164.  Order  to  okow  canoe. 

2160.  How  order  paUlahed  and  aerred. 

2166.  HoarlBg. 

216T.  Potting  canao  on  calendar. 

2168.  Oppootag  creditor  to  file  speclflcatlona.  and  may  domoBd  |oiy  tiloL 
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Sec.  2168.  Id.;  to  file  pioofli,  if  not  named  In  tchednle. 

2170.  Proceedings  ff  jurpra  do  not  agree. 

2171.  Wben  insolvent  rtQiili-ed  ^  produos  Uto  non-resident  wife. 

2172.  Examination  of  an   t&solrent. 

2178.  When  insolrent  cannot  be  discharged 

2174.  When    a«B|giuq«Dt   to   be   directed. 

2175.  Assignment;  contents,  and  to  wZiom  made. 

2176.  Id.;  trustees,  bow  designated. 

2177.  Effect  of  assignment. 

2178.  Wben  discharge  to  be  granted. 
2178.  2180.  Proceedings  where  trustee  refiuof  to  give  cwtlflcate, 

2181.  Discharge,  etc.,  to  be  recorded. 

2182.  Effect   of   discharge. 

2188.  Id.;  exception  as  to  forei^  contracts  or  creditois. 
2184.  Id.;  as  to  debts,  etc.,  to  the  United  States  and  the  State. 
2186.  InsolTent   to  be  released  from  Imprisonment. 

2186.  Discharge;   when  void. 

2187.  lovaUdity  may  be  proved  on  motion  to  tsckIo  or4o«  of  nrreok, 

H  ai4lK2i87.    4  Repealed  by  L.  1900,  ch.  17.    gee  Consolidated 
Laws,  tit.  Debtor  and  Creditor  Law,  {(  BO-88.J 
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ARTICI.IB  WBGOIVD. 

Ejeemptiofi  from  orreat,  or  discharge  from  itnpriwonmentf  c/  an 

ifuohefU  debtor. 

See.  2188.  Who  may  be  exempted,  and  by  wliat  court. 
2181».  Goatents  of  petition. 
21IN>.  Petitioner's    schedule. 
21»1.  His    slttdsvlt. 
2192.  Order  to  show  cause. 
21113.  HearlOff,    etc. 

2194.  Order    directing    assignment;    assignment    pursuant    tbe^ta 
2185.  When    discharge    to    be    granted;    effect    thereof. 

2196.  Discbarge    to    be    recorded,    etc. 

2197.  Petitioner   to  be   released   from   Imprisonment. 

2198.  DebU  not  affected,  etc. 

2199.  XMiebarge.  when  TOld. 

II  218S-2l9f>     [Repealed  by  1j.  1909,  ch.  17.    Bee  Consolidated 
Laws,  tit.  Debtor  and  Creditor  I>aw,  $$  100-111.] 

643 


1 


|§  2200-18  mouHAKGE  OF  c.  17. 1. 1.  a.  3 

AUTICLB  THIRD. 

DUekarge  of  an  imprisoned  judgment  debtor  from  impriaonmenL 

4ee.  2200.  Who  may  be  discharged. 

2201.  To  what  court  appUcatioQ  to  be  made. 

2202.  When   petition   may   be   presented. 

2203.  Contents  of  petition;    schedule. 

2204.  AflldaTit   of   petitioner. 
2206.  Notice  to  creditors. 

2206.  Id.;   when  serrlce  cannot  be  made. 

2207.  Id.;  when  State  a  creditor. 

2208.  Proceedings  on    presentation  of   petition. 

2209.  Adjournment. 

2210.  Proceedings  on  adjourned  day. 

2211.  Assignment;    effect    thpreof. 

2212.  Discharge;   when  to  be  granted. 

2213.  Petitioner's    property    still    liable. 

2214.  When  creditor  may  issue  new  execatlon  agalnct  pexson. 

2215.  Powers  and  duties  of  trustees. 

2216.  Creditor  may  notify  debtor  to  api^y  for  discharge. 

2217.  ECTect  of  failure   so  to  apply. 

2218.  Debtor  to  United  States,  etc.,  not  to.  be  discharged. 

§§  ii^iuo^a-JiH.    lUepealed  by  L.  1909,  cL.  17.     See  ConsoUdated 
Laws,  tit.  Debtor  and  Creditor  Law,  §§  120-138.] 
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ABTICLID  FOURTH. 

Oareof  the  property  of  a  person  eotifined  fin*  crime. 

flee.  2210.  Wben  and  to  what  court  application  to  1m  mado. 
2210.  Who  may   apply. 

2221.  Creditor  mnat  reUnqnlah  Mcurity. 

2222.  Contents  of    petition. 

2228.  Copy  of  sentence  and  affidajlt  to  he  presented. 
2224.  Proceedings  upon  presentation   of   the   papers. 
222B.  Id.;   on  retnm  of  order  to  show  cause. 
2226.  Effect   of    order  appointing   trustee. 
'    2227.  BemoTal    of   trustee;    appointment   of    new    tmstesi 
2228.  Prisoner's  property;  how  applied. 
2220.  Id.;  to  bo  delirered  to  him  on  his  discharge. 
2280.  Application  of  this  article  to  persons  heretofore  sentenced. 

M  22i9-28ao.    [Repealed  by  L.  1900,  ch.  47.    See  CoDMoadH^bd 
Laws,  tit.  Prison  Law,  fi  390-401.] 
24  541^ 
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TITLE  n. 

S\immary   proceedings   to  recover   the    poiseaiion  of  real 

property. 

^c.  2281.  When    tenant    may    be    removed. 

22d2.  Person   holding  over  land  sold,  etc.,  may  bo  removed. 

2233.  Id.;  In  case  oC  forcible  eniry  or  detainer. 

2234.  Application;   to  whom  made. 

2236.  Petition  by  person  entitled  to  posacsslon. 

2236.  Notice   to   be   i^lven^  in    certain   cases. 

2237.  Petition    by    neighbor    of    bawdy-house,    etc. ' 

2238.  Precept. 

2239.  Id.;   in  New-York  c;lty.  * 

2240.  Id.:  how  served. 

2241.  Duty  of  person   to  whom  copy  of  precept  is  delivered. 

2242.  When  precept  to  be  served  on  landlord  of  bawdy-house,   ete. 
2M8.  Proof  of  nervlee  •£  jjkreoept. 

2244.  Answer. 

2246.  Issues  upon  forcible  entry  or  detainer. 

2246.  In  N.  Y.  district  court  cause  ma^.  be  transferred  to  anotlier  oowt 

fbr  trial. 

2247.  Trtal. 

2248.  Adjournment. 

2240.  Final    order   upon    trial. 

2260.  Amount   of   costs;    how    collected. 

2261.  Warrant  to  dispossess  defendant. 

2262.  Execution  of  warrant. 

228S3.  When  warrant  cancels  lease;   exception. 

2264.  Warrant;   when  and  how  stayed, 

2266.  Undertaking;    how    disposed   of. 

2266.  Redemption    by    lessee. 

2257.  Id.;  by  creditor  of  lessee. 

2268.  The    last    two    sections    qualified. 

2269.  Order  to  be  made  thereupon;   liability  of  person  redeemlni^ 
2260.  Appeal. 

2201.  Effect  of   apneal   limited   In   certain   cases. 

22C2.  Warrants;   how  stayed  on  appeal. 

2263.  Appellate  court  may  award  restitution;   action  for  dammgeo. 
22G4.  Application   of   this   title;    effect  of   final  order. 

2266.  How    proceedings   under  this  title   to   be  stayed* 

{  2281.  'When  tenant  may  be  renkoved. 

In  either  of  the  following  cases,  a  tenant  or  lessee  at  will, 
or  at  sufferance,  or  for  part  of  a  year,  or  for  one  or  more  ^ears, 
of  real  property,  including  a  specific  or  undivided  portion  of  sk 
house,  or  other  dwelling,  and  his  assigns,  undertenants,  or  legal 
representatives,  may  be  removed  therefrom,  as  prescribed  in  this 
title: 

1.  [Ani'd,  1894.]  Where  he  holds  over  and  cantinues  in 
possession  of  the  demised  premises,  or  any  portion  thereof,  after 
the  expiration  of  his  term,  without  the  i)ermis8ion  of  the  land- 
lord; including,  elsewhere  than  in  the  city  of  New  York  and 
Brooklyn,  a  case  whore  the  person  to  be  removed  became  the 
occupant  of  the  premises  as  a  servant  or  employee  and  the 
relation  of  master  and  servant  or  employer  and  employee  ha« 
been  lawfully  terminated  or  the  time  fixed  for  such  occupancy 
by  the  agreement  between  the  parties,  has  expired;  but  if  by 
such  agreement  the  servant  was  to  be  permitted  to  occupy  such 
premises  for  a  period  beyond  the  term  of  employment  snch 
removal  shall  not  be  had  under  this  subdivision  unless  such 
period  so  permitted  for  occupancy  has  expired,  or  the  relation 
of  master  and  servant  or  employer  and  employee  was  lawfully 
terminated  before  the  expiration  of  such  term  of  employment; 
but  nothing  in  this  subdivision  contained  shall  be  construed  aa 
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^sreventing  the  removal  of  such  occupant  in  any  other  lawfiii 
manner. 

U  1«M.  ch.  883. 

2.  Where  he  holds  over,  without  the  like  permission,  after  a 
default  in  the  payment  of  rent»  pursuant  to  the  a^rreement 
onder  which  the  demised  premises  are  held,  and  a  demand  Qf 
the  rent  has  been  made,  or  at  least  three  days'  notice  in  writing^ 
requiring,  in  the  alternative,  the  payment  of  the  rent,  or  the 
possession  of  the  premises,  has  been  served,  in  behalf  of  the 
person  entitled  to  the  reot,  upon  the  person  owing  it,  as  pre- 
scribed in  this  title  for  tho  service  of  a  precept. 

3.  Where  in  any  city  in  this  State  he  holds  over  and  continuee^ 
in  possession  of  the  demised  premises,  or  any  portion  thereof^ 
after  default  in  the  payment,  for  sixty  days  after  the  same 
shall  be  payable,  of  any  taxes  or  assessments  levied  on  such 
demised  premises  which  he  has  agreed  in  writing  to  pay  pur- 
suant to  tiie  agreement  under  which  the  demised  premises  are 
held,  and  a  demand  for  the  payment  of  such  taxes  or  assessments 
has  been  made,  or  at  least  tnree  days*  notice  in  writing,  requiring, 
m  the  alternative,  the  payment  thereof  and  of  any  interest  and 
penalty  thereon,  or  the  possession  of  the  premises,  has  been 
served*  in  behalf  of  the  landlord,  upon  the  lessee,  as  prescribed 
in  this  title  for  the  service  of  a  precept.  An  acceptance  of  any 
rent  by  the.  lessor  or  his  legal  representatives  shall  not  be 
constmed  as  a  waiver  of  the  agreement  of  the  lessee  to  pay 
taxes  fur  assessments,  so  as  to  preclude  the  lessor  from  the 
benefits  of  this  chapter. 

4.  Where  he, '  being  in  possession  under  a  lease  for  a  term  of 
three  years  or  less,  has,  during  the  term,  taken  the  benefit  of 
an  insolvent  act,  or  has  been  adjudicated  a  bankrupt,  under  a 
bankrupt  law  of  tbe^  United  States. 

5.  Where  the  demised  premises,  or  any  part  thereof,  are  used 
or  occupied  as  a  "lawdy-nouse  or  boucje  of  assignation  for  lewd 

Sersons,  or  for  any  illegal  trade  or  manufacture,  or  other  illegal 
ttsiness. 

2  B.  S.  612,  S  28  (2  Edm.  S29),  am'd;  tu  1849.  ch.  193;  also.  |  56.  added 
hy  It.  1868,  eh.  764.  §  1  rr  Bdm.  33B),  end  L.  1873,  eb.  688,  |  1  (9  Bdm. 
W),  consolidated  and  am'd. 

PevsoBL  holding  over  land  sold,  etc.»  may  lie  re* 

In  either  of  the  following  cases,  a  person,  who  holds  over  and 
continues  in  possession  of  real  property,  after  notice  to  quit  the 
same  has  been  given,  as  prescribed  in  section  2236  of  this  act, 
and  his  assigns,  tenants,  or  legal  representatives,  may  be  re- 
moved therefrom,  as  prescribed  in  this  title: 

1.  Where  the  property  has  been  sold  by  virtue  of  an  execution 
against  him,  or  a  person  under  whom  he  claims,  and  a  title 
under  the  sale  has  been  perfected. 

2.  Where  the  property  has  been  duly  sold,  upon  the  foreclosure, 
by  procecdingci  taken  as  prescribed  in  title  ninth  of  this  chapter, 
of  a  mortgage,  executed  hy  him,  or  a  person  under  whom  he 
claims,  and  the  title  under  the  foreclosure  has  been  duly 
perfected. 

3.  Where  he  occupies  or  holds  the  property,  under  an  agreement 
with  the  owner  to  occupy  and  cultivate  it  upon  shares,  or 
for  a  share  of  the  crops,  and  tbe  time,  fixed  in  the  agreeneqft 
for  hi*  occnpaiicy,  has  ezplsed. 
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4.  IAm'«,  1SB4.]  Where  he,  or  the  penon  to  whom  lie  haa 
BQCceeded,  has  intruded  into,  or  aqnatted  upon,  v>7  real  propcrtx, 
without  the  permission  of  the  person  entitled  to  the  po— CMion 
thereof,  and  the  occuptmc;,  thus  commeaced,  has  contlDoed  with- 
out permiasion  from  the  latter;  or,  after  a  permlialon  girea  b) 
him  has  been  revoked,  and  notice  of  the  reTocatlon  glTCn  to 
the  person  or  peraoni  to  be  removed. 

Bubd.  «  ol  I  28,  B.  S..  iD'il;  U  1ST4,  cb.  MS,  and  |  Bl,  K.  B.;  U  IflM. 

I  23S3.  M.t  In  eaM  ot  tomlble  entry  or  dfrtslner. 

An  entrj  shall  not  be  made  Into  real  property,  bnt  in  ft  cta» 
where  entr;  Is  giTea  by  law;  aad,  in  such  a  case,  only  in  ft. 
peaceable  manner,  not  with  strong  hand,  nor  irlth  multitude  ot 
people.  A  person  who  makes  a  lorelble  entry  forbidden  by  thia 
section,  or  who,  having  peaceably  entered  npon  real  property, 
holds  the  possesalon  thereof  by  force,  and  his  assisus,  nuder- 
tenants,  and  legal  representatives,  may  be  removed  therefrom, 
aa  prescribed  in  this  title. 
;  2  K.  B.  BOT,  II  1  ud  2  (3  Bdm.  B2S). 

I  X334.    [Ain'd,  1896.]    AppUe«llo«j   to  irkOBi  auA*. 

Application  for  removal  of  a  person  from  real  proper^,  «■ 
prescribed  in  this  title,  may  be  made  to  the  county  Judge  or 
special  county  judge  of  the  county  or  a  justice  of  the  peae«  ot 
the  city  or  town  or  the  mayor  or  recorder  of  the  city  wh^r«in 
the  real  property,  or  a  portion  thereof,  is  aitnated.  ApplieatioD 
may  also  be  made,  if  the  property,  or  a  portion  thereof,  be 
aitnated  in  the  city  of  New  York  to  a  judge  of  tbe  dty  coort  ^ 
the  city  of  New  York  or  the  district  court  of  the  district  within 
which  the  property,  or  a  portion  thereof,  is  situated,  or  If  tbe 
judg«  of  Hucb  court  be  for  any  reason  disqualified,  to  the  district 
court  of  an  adjoining  distirict;  If  in  the  city  of  Brooklyn,  to  ft 
police  justice  of  that  city;  if  in  the  city  of  Albany,  or  in  the  city 
of  Troy,  to  a  justice  of  tne  justices'  court  of  that  city;  if  in  the  dty 
of  Yonkers,  to  tbe  city  judge  of  thftt  city:  If  in  the  cities  of 
Syracuse,  Rochester  or  Buffalo,  to  a  judge  of  the  munldpftl 
court  of  said  cities.  Where  the  property  is  situated  In  an  incoi^ 
porated  vtllage,  the  bonndarles  of  which  embrace  portloDB  ot 
two  or  more  towns,  application  may  be  made  to  a  justice  ot  the 
peace  of  either  town,  wbo  keeps  an  office  in  the  TtUage. 

SKtIon  28,  R.  ..  IMS.  cb.  19S  (1  Bdm.  fi2S);  OoBit.,  art.  «.  I  U: 

OODH.   IMS,   Mr  L.    IMB,  eb.  306:   L.   ISSl.  cb.  108;   CwiM.   IBW. 

art.  «.  {  IB;  L.  i.  |  3:  L.  ISTS.  cb.  2BB,  I  1;  L.  IBBl.  ch.  IM,  |  1; 

If.   18ST.  ch.   34  Id.   2;  L.    18M.  ch,    189  (9  Mm.  *):  Oo.   PnK., 

I  es.  ini'd;  I..  II.  I  4  (T  Edm.  TT41;  I..   1877.  cb.  18T;   U  18T0, 

pb.  SSS;  I,.  1S21  .;  I..  1S31.  cb.  2TI.  It  1  and  Ifi;  I~  WT2.  eb.  as>, 

I  1:  L.  1BJ8.  rli  18T8.  cb.  188,  1  T;  I^.  ISTfl,  ch.  IBS,  MB  and  18; 

i.  1849.  cb.  lai  8T0,  ch.  4T0.  |  13;  L.  18H,  Ch.  OS,  I  »:  L.  uar, 

cb.  381,  I  8;  L.  4«. 

I  X2SB.  Petition  by  person  entitled  to  pfHSBSBlom. 

The  application  mny  be  mndi'  by  tbe  landlord  or  lessor  of  the 
demised  premises;  the  purchaser,  upon  the  execution  or  tt>re- 
rloHiire  sale;  the  person  fordlily  put  out  or  kept  out;  the  person 
with  whom,  as  owner,  the  ni-repment  was  made,  or  the  owner 
of  the  property  occupied  under  nn  agreement,  to  enltl»ate  tfce 
property  npon  shares,  or  for  a  share  of  the  cnpa;  or  the  Demia 
lawfully  entitled  to  the  possession  ot  th*  propMty  IntnidM  late 
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or  squatted  upon,  as  the  case  requires;  or  by  the  legal  repre- 
sentatlTe,  agent,  or  assignee  of  the  landlord,  purchaser,  or  oCher 
person,  so  entitled  to  apply.  The  applicant  must  present  to  the 
judge  or  justice,  a  written  petition,  verified  in  like  manner  as 
a  verified  complaint  in  an  action  brought  in  the  supreme  court; 
deseribiug  the  premises  of  which  the  possession  is  claimed,  and 
the  interest  therein  of  the  petitioner,  or  the  person  whom  he 
represents;  stating  the  facts,  which,  according  to  the  provisions 
of  tbis  title,  authorise  the  application  by  the  petitioner,  and  the 
removal  of  the  person  in  possession;  naming,  or  otherwise  in- 
tellispbly  designating  the  person  or  persons  against  whom  the 
special  proceeding  is  instituted,  and,  if  there  are  two  or  more 
snch  persons,  and  some  are  undertenants  or  assigns,  specifying 
who  are  principals  or  tenants,  and  who  are  undertenants  or 
assigns;  and  praying  for  a  final  order  to  remove  him  or  them 
acoordinfi^. 
SecHoiis  2,  B,  and  29,  B.  8..  am*d  and  «onaoUdat«d.    See  1  T.  A  O.  683. 

i  2280.  Notice  to  be  ffiven  in  certain  cases. 

Where  the  person  to  be  removed  is  a  tenant  at  will,  or  at 
sufferance,  the  petition  must  state  the  facts,  showing  that 
the  tenancy  has  been  terminated,  by  giving  notice,  as  required 
by  law.  Where  the  application  is  made  in  a  case  specified  in 
section  2232  of  this  act,  the  petition  muist  state  that  a  notice,  in 
behalf  of  the  applicant,  requiring  all  persons  occupying  the 
property  to  quit  the  same,  by  a  day  specified,  has  been  either 
served  personally  upon  the  person  or  persons  to  be  removed,  or 
affixed  conspicuously  upon  the  property,  at  least  ten  days  before 
the.  day  specified  therein. 

Sectioo  81,  B.  S..  and  L.  1807.  eh.  896.  U  2  and  8  (4  Edm.  617). 

I  228T.  Petition  by  neighbor  of  baw^dy-honse,  etc* 

An  owner  or  tenant  of  real  property,  in  the  immediate  neigh- 
borhood of  other  demised  real  property,  which  is  used  or  occupied 
as  a  bawdy-house,  or  house  of  assignation  for  lewd  persons,  may 
serve  personally  upon  the  owner  or  landlord  of  the  premises,  so 
used  or  occupied,  or  upon  his  agent,  a  written  notice,  requiring 
the  owner  or  landlord  to  make  an  application  for  the  removal 
of  the  person  so  using  or  occupying  the  same.  If  the  owner  or 
landlord,  or  his  agent,  does  not  make  such  an  application,  within 
five  days  thereafter;  or  having  made  it,  does  not  in  good  faith 
diligently  prosecute  it;  the  person  giving  the  notice  may  make 
such  an  application,  stating  in  his  petition,  the  fact  so  entitling 
him  to  ma!ke  it.  Such  an  application  has  the  same  effect,  except 
as  otherwise  expressly  prescribed  in  this  title,  as  if  the  applicant 
was  the  landlord  or  lessor  of  the  premises. 

Sectloas  66  and  61.  B.  8.;  L.  1868,  di.  764  (7  Bdm.  886). 

9  2288.  Precept. 

The  judge  or  justice,  to  whom  a  petition  is  presented,  as 
prescribed  in  either  of  the  foregoing  sections  of  this  title,  must 
thereupon  issue  a  precept,  directed  to  the  person  or  persons 
designated  in  the  petition,  as  being  in  possession  of  the  property, 
and  requiring  him  or  them  forthwith  to  remove  from  the  prop- 
erty, describing  it,  or  to  show  cause,  before  him,  at  a  time  and 
place  specified  in  the  precept,   why  possession  of  the  property 
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ahould  not  be  delivered  to  the  petitioner,  or,  in  the  cafle  specified 
in  the  last  section,  to  the  owner  or  landlord.  The  precept  must 
be  returnabk,  ^ot  less  than  three  nor  more  than  five  days  after 
it  is  issued;  except  that,  where  the  proceeding  is  taken,  upon  the 
erround  that  a  tenant  continues  in  possession  of  demised  premises 
after  the  expiration  of  his  term,  without  the  permission  of  his 
landlord,  and  the  application  is  made  on  the  day  of  the  expiration 
of  the  lease,  or  on  the  next  day  thereafter,  the  precept  may,  in 
the  discretion  of  the  judge  or  justice,  be  made  returnable  on  the 
day  on  which  it  is  Issued,  at  any  time  after  twelve  o'clock,  noon, 
and  before  six  o'clock  in  the  afternoon. 
Section  80,  R.  S.,  amM;  L.  1861,  ch.  400;  L.  1868,  cb.  828,  |  1  (T  Bdm. 


{  2288.  Idki  in  New-Yorlc  city. 

In  the  city  of  New-York,  where  the  application  is  made  to  a 
district  court,  the  petition  must  be  filed  with,  and  the  precept 
must  be  issued  by,  the  clerk  of  the  court;  and  the  precept  must 
be  made  returnable  before  the  court,  at  the  place  designated, 
pursuant  to  law,  for  holding  the  court;  and  all  subsequent  pro- 
ceedings in  the  cause  must  be  had  at  that  place,  except  as  other- 
wise prescribed  in  section  2246  of  this  act.  If,  upon  tue  return 
of  the  precept,  or  upon  an  adjourned  day,  the  justice  is  unable, 
by  reason  of  absence  from  the  court  room  or  sickness,  to  hear 
the  cause,  or  it  is  shown  by  affidavit  that  he  is  for  any  reason 
disqualified  to  sit  in  the  cause,  or  is  a  necessaty  and  material 
^ritness  for  either  party,  a  justice  of  any  other  district  court  of 
the  city  may  act  in  his  place  at  the  same  court  room. 

L.  1863.  ch.  180,  (6  Edm.  86);  Co.  Proc,  |  66;  L.  18T6.  ch.  866,  8  1; 
L.  1877,  ch.  187.  8  1.    See  §  3208,  post. 

{  2240.  Id.  I  hovF  served. 

The  precept  must  be  served  as  follows: 

1.  By  delivering,  to  the  person  to  whom  it  is  directed,  or,  if 
it  is  directed  to  a  corporation,  to  an  officer  of  the  corporation, 
upon  whom  a  summons,  issued  out  of  the  supreme  court,  in  an 
action  against  the  corporation,  might  be  served,  a  copy  of  the 
precept,  and  at  the  same  time  showing  him  the  original. 

2.  If  the  person,  to  whom  the  precept  is  directed,  resides  in  the 
city  or  town  in  which  the  property  is  situated,  but  is  absent  from 
his  dwelling-house,  service  may  be  made  by  delivering  a  copy 
thereof  at  his  dwelling-house,  to  a  person  of  suitable  age  and 
discretion,  who  resides  there;  or.  if  no  such  person  can,  with 
reasonable  diligence,  be  found  there,  upon  whom  to  make  ser- 
vice, then  by  delivering  a  copy  of  the  precept,  at  the  property 
sought  to  be  recovered,  either  to  some  person  of  suitable  age  and 
discretion  residing  there,  or  if  no  such  person  can  be  found  there, 
to  any  person  of  suitable  age  and  discretion  employed  th»e. 

3.  Where  service  cannot,  with  reasonable  diligence,  be  made, 
as  prescribed  in  either  of  the  foregoing  subdivisions  of  this  sec- 
tion, by  affixing  a  copy  of  the  precept  upon  a  conspicuous  part 
of  the  property. 

If  the  precept  is  returnable  on  the  day  on  which  it  is  Issued, 
it  must  be  served  at  least  two  hours  before  the  hour  at  which 
it  is  returnable;  in  every  other  case,  it  must  be  served  at  least' 
two  days  before  the  day  on  which  it  is  returnable. 

Section  82,  R.  S.;  L.  1867,  cb.  684.  and  U  1868,  ch.  828  (7  Xdm.  356). 

550 
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{  SS41.  Duty  of  person  to  yrUojooL  eopT  of  precept  t»  tie* 
Itvere^l. 

A  person,  to  whom  a  copy  of  a  precept,  directed  to  another,  is 
deliTered.  as  prescribed  in  this  title,  must,  without  any  ayoidable 
delay,  deliver  it  to  the  person  to  whom  it  is  directed,  if  he  can  be 
fonnd  within  the  same  town  or  city;  or,  if  he  cannot  be  so  found, 
to  his  agent  therein;  and  if  neither  can  be  so  found,  after  the 
exercise  of  reasonable  diligence,  before  the  time  when  the  precept 
is  returnable,  to  the  judge  or  justice  who  issued  the  same,  at  the 
time  of  the  return  thereof,  with  a  written  statement  indorsed 
thereupon,  that  he  has  been  unable,  after  the  exercise  of  reason- 
able diligence,  to  find  the  person  to  whom  the  precept  is  directed, 
or  his  agent,  within  the  town  or  city.  A  person,  who  wilfully 
violates  any  provisions  of  this  section,  is  guilty  of  a  misdemeanor; 
and,  if  he  is  a  tenant  upon  the  property,  forfeits  to  his  landlord 
the  value  of  three  years'  rent  of  the  premises  occupied  by  him. 
A  copy  of  this  section  must  be  indorsed  upon  each  copy  of  a  pre- 
cept, served  otherwise  than  personally  upon  the  person  to  whom 
it  to  directed. 

U.  1868,  di.  828,  S  8  (7  Edm.  850);  and  1  R.  8.  T4b,  |  27  {1  adm.  6M0. 

.  I   2242.    TTlien    precept    to    be     served    on.    Imndlord   of 

bATTdy-Iionaey  etc. 

Where  the  case  is  within  section  2237  of  this  act,  the  precept 
most  be  directed  to  and  served  upon  the  owner  or  landlord,  or  his 
agent,  and  also  upon  the  tenant  or  occupant  of  the  property. 
Either  or  both  of  them  may,  upon  the  return  day,  appear  and 
show  cause  why  the  tenant  or  occupant  should  not  be  removed 
from  the  property. 

Parts  Qt  H  99  tkvA  ei;  14,  1868,  cb.  764  (7  Edm.  886). 

I  2248.  Proof  of  serrice  of  precept. 

At 'the  time  when  the  precept  is  returnable,  the  petitioner 
must,  unless  the  adverse  party  appears,  make  due  proof  of  the 
service  thereof,  showing  the  time,  and  the  place  ana  manner  of 
service;  and,  unless  service  was  made  personally  upon  the  adverse 
party,  or  by  affixing  a  copy  of  the  precept^  the  name  of  the  per-( 
son  to  whom  a  copy  of  the  precept  was  delivered,  if  his  name  can 
be  ascertained  with  reasonable  diligence.  Where  service  is  made 
by  a  sheriff,  constable,  or  marshal,  it  may  be  proved  by  his  cer- 
tificate, stating  the  facts. 

Section  83,  R.  S.,  also  9  82.  am'd;  L.  1868.  cb.  828  (7  Edm.  886). 

I    2244.    [An'd,    1893.]    Answer. 

At  the  time  when  the  precept  is  returnable  without  waiting  as 
prescribed  in  an  action  before  a  justice  of  the  peace,  or  in  a  dis- 
trict court  in  the  city  of  New  York,  the  person  to  whom  it  is 
directed  or  his  landlord,  or  any  person  in  possession  or  claiming 
possession  of  the  premises,  or  a  part  thereof^  may  file  with  the 
judge  or  justice  wno  issued  the  precept,  or  with  the  clerk  of  the 
court,  a  written  answer,  verified  in  like  manner  as  a  verified 
answer  in  an  action  in  the  supreme  court,  denying  generally  the 
allegations,  or  specifically  any  material  allegation  of  the  petition, 
<Mr  setting  forth  a  statement  of  any  new  matter  constituting  a 
legal  or  equitable  defence,  or  counterclaim.  Such  defence  or 
counterclaim  may  be  set  up  nn<l  established  in  like  manner  as 
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though  the  claim  tor  rent  in  such  proceeding  was  the  subject  of 
an  action..  ^ 

L.  1808.  cb.  706. 

I  2246.  iBBues  upon  forcible  entry  or  detainer* 

Where  the  application  is  founded  upon  an  allegation  of  forcible 
entry  or  forcible  holding  out,  the  petitioner  must  allege  and  prove 
that  he  was  peaceably  in  actual  possession  of  the  property,  at  the 
time  of  a  forcible  entry,  or  in  constructive  possession,  at  tne  time 
of  a  forcible  holding  out;  and  the  adverse  party  must  either  deny 
the  forcible  entry,  or  the  forcible  holding  out,  or  allege,  in  his 
defence,  that  he,  or  his  ancestor,  or  those  whose  interest  he 
claims,  had  been  in  quiet  possession  of  the  property,  for  three 
years  together  next  before  the  alleged  forcible  entry  or  detainer; 
and  that  his  interest  is  not  ended  or  determined,  at  the  time  of 
the  trial. 

Id.,  ii  6  and  11.  am*d. 


f  2246.  In  N.  Y.  district  court,  cause  may  be  transtei 
to  anotker  court  for  trial. 

In  a  district  court  of  the  city  of  New-York,  at  the  time  of 
joining  issue,  the  justice  sitting  in  the  cause  may,  in  his  discre- 
tion, upon  motion  of  either  party,  or,  if  no  justice  is  present,  the 
clerk  may,  by  consent  of  both  parties,  make  an  order  transferring 
the  cause  for  trial,  to  a  district  court  of  an  adjoining  district, 
which  thereui)on  has  the  same  jurisdiction  and  power  at  its  own 
court  house,  as  if  the  property  was  situate  witnin  its  district. 

L.  1877,  ch,  187.  S  2,  am*d. 

i  2247.  [Am'd,  1881  and  1882.]    Trial. 

The  issues  poined  by  the  petition  and  answer  must  b^  tried  bv 
the  judge  or  justice,  unless  either  party  to  such  proceedings  shall, 
at  the  time  designated  in  such  precept  for  showing  cause,  demand 
a  jury  and  at  the  time  of  such  demand  pay  to  such  judge  or 

1'ustice  the  necessary  costs  and  expenses  of  obtaining  such  jury, 
f  a  jury  be  demanded  and  such  costs  and  exoenses  be  paid,  the 
judge  or  justice  with  whom  such  petition  snail  be  filed  shall 
nominate  twelve  reputable  persons  qualificKl  to  serve  as  jurors  in 
courts  of  record,  and  shall  issue  his  precept  directed  to  the  sheriff 
or  one  of  the  constables  of  the  county,  or  any  constable  or  marshal 
of  the  city  or  town,  commanding  him  to  summon  the  persons  so 
nominated  to  appear  before  sucb  judge  or  justice  at  such  time 
or  place  as  he  snail  therein  appoint,  not  more  than  three  days 
from  the  date  thereof,  for  the  purpose  of  trying  the  said  matters 
in  difference.  Six  of  the  persons  so  summoned  shall  be  drawn  in 
like  manner  as  jurors  in  justices'  courts,  and  shall  be  sworn  by 
such  judge  or  justice  well  and  truly  to  hear,  try  and  determine 
the  matters  in  difference  between  the  parties.  After  hearing  the 
allegations  and  proofs  of  the  parties,  the  said  jury  shall  be  kept 
together  until  they  agree  on  their  verdict,  by  the  sheriff  or  one 
of  his  deputies,  or  a  constable,  or  bv  some  o roper  person  ap- 
pointed by  the  judge  or  justice  for  that  purpose,  who  shall  be 
sworn  to  keep  such  jury  as  is  usual  in  like  cases  of  courts  of 
record.  If  such  jury  cannot  agree  after  being  kept  together  for 
such  time  as  such  judge  or  justice  shall  deem  reasonable,  he  may 
discharge  them  and  nominate  a  new  jury,  and  issue  a  new  pre- 
cept in  manner  aforesaid. 

R.  S.,  §  84. 
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I  S848.  Adjovrament. 

At  the  time  when  iMfue  is  joined,  the  judge  or  justice  may.  in 
hifl  discretion,  at  the  request  of  either  party,  and  upon  proof  to 
his  satisfaction,  hy  affidayit  or  orally,  that  an  adjoornment  is 
necessary,  to  enable  the  applicant  to  procure  his  necessary  wit- 
nesses, or  by  consent  of  all  the  parties  who  appear^  adjourn  the 
trial  of  the  issue,  but  not  more  tnan  ten  dajm;  except  by  consent 
of  all  parties. 

B.  B..  I  41. 

I  SS4MI,  Ftnal  ordev  vyom  trial. 

If  sufficient  cause  is  not  shown  upon  the  return  of  the  precept; 
or  if  the  yerdict  of  the  jury,  or  the  decision  of  the  judge  or  jus- 
tice, upon  a  trial  without  a  jury,  is  in  favor  of  the  petitioner; 
the  judge  or  justice  must  make  a  final  order,  awarding  to  the 
petitioner  the  deliyery  of  the  possession  of  the  property;  except 
that,  where  the  case  is  within  section  2237  of  this  act,  the  final 
order  must  direct  the  removal  of  the  occupant  In  either  case, 
the  final  order  must  award  to  the  petitioner  the  costs  of  the 
special  proceeding.  If  the  verdict  or  decision  is  in  favor  of  the 
person  answering,  the  judge  or  justice  must  make  a  final  order 
accordingly,  and  awarding  to  him  the  costs  of  the  special  pro- 


id..  11  88.  88  and  61.    Bee  L.  1840,  eb.  108  (2  Bdm.  688). 

I  S3SO.  CAm'd,  1882.]    Amovnt  of  eo«ts|  kovr  eoUeeted. 

Costs,  when  allowed,  and  the  fees  of  officers,  except  where  a 
fee  is  specially  given  in  chapter  twenty-one  of  this  act,  must  be 
at  the  rate  allowed  by  law  m  an  action  in  a  justice's  court,  [  1 
and  are  limited  in  like  manner;  unless  the  application  is  founded 
upon  an  allegation  of  forcible  entry  or  forcible  holding  out;  in 
which  case,  the  judge  or  justice  may  award  to  the  successful 
party  a  fixed  sum  as  costs,  not  exceeding  fifty  dollars,  in  addition 
to  his  disbursements.  If  the  final  order  is  made  by  a  county 
judge,  or  a  special  county  judge,  or  by  a  mayor  or  recorder,  an 
execution  to  collect  the  costs  may  be  issued  thereupon  as  if  it 
was  a  judgment  of  a  justice  of  the  peace  of  the  same  city  or 
county;  and  for  that  purpose  the  officer  takes  the  place  of  a  jus- 
tice of  the  peace.  In  every  other  case  [  ]  an  execution  may  be 
issued  to  collect  the  costs  awarded  thereby  [  ]  as  if  the  final 
order  was  a  judgment,  rendered  in  the  court,  of  which  the  judge 
or  justice  is  the  presiding  officer. 

Id.,  U  12,  13,  22  and  pert  of  |  61,  am'd  and  coneoUdated. 

I  9961.  [Am'dy  188S.]    'Warrant  to  dlnponsess  defeadaat. 

Where  the  final  order  is  in  favor  of  the  petitioner,  the  judge 
or  justice  must  thereuoon  issue  a  warrant,  under  his  hand,  di- 
rected to  the  sheriff  of  the  county,  or  to  any  constable  or  marshal 
of  the  city  or  town,  in  which  the  property,  or  a  portion  thereof, 
is  situated,  or  if  it  is  not  situated  in  a  city,  to  any  constable  of 
any  town  in  the  county,  describing  the  property,  and  commanding 
the  officer  to  remove  all  persons  therefrom,  and  also,  except 
where  the  case  is  within  section  2237  of  this  act,  to  put  the 
petitioner  into  the  full  possession  thereof. 

Id.,  If  18.  88  and  80.  See  L.  1867.  ch.  064;  al«>,  H  <».  BO,  08,  64,  and  U 
2M8.   3t,   764  (7  Bdm.  886). 
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{  2268.  Bxeovtlom  of  -vrmrraiit. 

The  officer,  to  whom  the  warrant  ig  directed  and  deliTereu, 
must  execute  it,  according  to  the  command  tbereofi  between  the 
hours  ot  sunrise  and  sunset. 

s.  s.,  s  40. 

I  2808.  l^hea  -vfarxmnt  oanoels  lease )  eacoeptioa* 

The  issuing  of  a  warrant  for  the  removal  of  a  tenant  ftom 
demised  premises,  cancels  the  agreement  for  the  use  of  the  prem- 
ises, if  any,  under  which  the  person  removed  held  them;  and 
annuls  accordingly  the  relation  of  landlord  and  tenant,  except 
that  it  does  not  prevent  a  landlord  from  recovering,  by  action, 
any  sum  of  money,  which  was,  at  the  time  when  the  precept  was 
issued,  payable  by  the  terms  of  the  agreement,  as  rent  for  the 
premises;  or  the  reasoYiable  value  of  the  use  and  occupation 
thereof,  to  the  time  when  the  warrant  was  issued,  for  any  period 
of  time,  with  respect  to  which  the  agreement  does  not  make  any 
special  provision  for  payment  of  rent. 

Id..   S  ^.   iilM.  I  60;   L.  1868.  ch.  TM  (7  Eflm.  886). 


I  2264.  [Am'd,  1886.]    IKTarranti  wlien  and  bow  stayeA. 

The  party,  against  whom  a  final  order  is  made,  requiring  the 
delivery  of  possession  to  the  petitioner,  may,  at  any  time  before 
a  warrant  is  issued,  stay  the  issuing  thereof;  and  also  stay  an 
execution  to  collect  the  costs,  as  follows: 

1.  Where  the  final  order  establishes  that  a  lessee  or  tenant 
holds  over,  after  a  default  in  the  payment  of  rent,  or  of  taxes 
or  assessments,  he  may  effect  a  stay,  by  payment  of  the  rent 
due,  or  of  sucn  taxes  or  assessments,  and  interest  and  penalty, 
if  any  thereon  due,  and  the  costs  of  the  special  proceeaing;  or 
by  delivering  to  the  judge  or  justice,  or  the  clerk  of  the  court, 
his  undertaking  to  the  petitioner,  in  such  sum  and  with  such 
sureties  as  the  judge  or  justice  approves,  to  the  effect  that  he 
will  pay  the  rent,  or  such  taxes  or  assessments,  and  interest  and 
penalty  and  costs,  within  ten  days,  at  the  expiration  of  which 
time  a  warrant  may  issue,  unless  he  produces  to  the  judge  or 
justice  satisfactory  evidence  of  the  pftymcnt. 

2.  Where  the  final  order  establishes  that  a  lessee  or  tenant  has 
taken  the  benefit  of  an  insolvent  act,  or  has  been  adjudicated  a 
bankrupt,  he  may  effect  a  stay  by  paying  the  costs  of  the  special 
proceeding,  and  by  delivering  to  the  judge  or  justice,  or  the  clerk 
of  the  court,  his  undertaking  to  the  petitioner,  in  such  a  sum 
and  with  such  sureties  as  the  judge  or  justice  approves,  to  tlie 
effect,  that  he  will  pay  the  rent  of  the  premises,  as  it  has  become, 
or  thereafter  becomes  due. 

3.  Where  the  final  order  establishes  that  the  person  against 
whom  it  is  made,  continues  in  possession  of  real  property,  which* 
has  been  sold  by  virtue  of  an  execution  against  nis  property,  he 
may  effect  a  stay,  by  paying  the  costs  of  the  special  proceeding, 
and  delivering  to  the  judge  or  justice,  or  the  clerk  of  the  court, 
an  affidavit,  that  he  claims  the  possession  of  the  property,  by 
virtue  of  a  right  or  title,  acquired  after  the  sale,  or  as  guardian 
or  trustee  for  another;  together  with  his  undertaking  to  the  peti- 
tioner, in  such  a  sum  and  with  such  sureties  as  the  judge  or 

Justice  approves,  to  the  effect,  that  he  will  pay  any  costs  and 
lamages,  which  may  be  recovered  against  him,  in  an  action  of 
ejectment  to  recover  the  property,  brought  against  him  by  the 
petitioner  within  six  months  thereafter;  and  that  he  wiU  not 
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commit  any  waate  upon  or  injury  to  the  property,  during  lus 
occupation  thereof. 
R.  8..  I  M.  ftM'tf  hy  li.  1867,  <;h.  684;  and  ff  40  anA  46. 

i  aaSG.  VnAerUJiiMtmi  lio-w.^ijipoaed  of. 

Where  an  undertaking  is  giren,  in  a  case  specified  in  snb- 
diviaioD  first  of  the  last  section,  the  judge  or  justice  must  deliyer 
it  to  the  {^rson  against  whom  the  final  order  was  made,  upon 
his  prodacmg  the  evidence  of  payment,  mentioned  in  that  sub* 
dirision.  If  he  does  not  produce  such  evidence  within  ten  days, 
the  judge  or  justice  must  deliver  it  to  the  petitioner.  In  every 
other  case  specified  in  the  last  section,  the  judge  or  justice  must 
deliver  the  undertaking  to  the  petitioner,  immediately  after  hfs 
approval  thereof. 

i   9266.   Redemption  liy  lessee. 

Where  the  special  proceeding  is  founded  upon  an  allegation 
that  a  lessee  holds  over,  after  a  default  in  the  payment  of  rent, 
and  the  unexpired  term  of  the  lease,  under  which  the  premises 
ore  held,  exceeds  five  years,  at  the  time  when  the  warrant  is  is- 
sued; the  lessee,  his  executor,  administrator,  or  assignee,  may, 
at  any  time  wltnln  one  year  after  the  execution  of  the  warrant, 
pay  or  tender  to  the  petitioner,  his  heir,  executor,  administrator, 
or  assignee,  or  if,  within  five  days  before  the  expiration  of  the 
year,  he  cannot,  with  reasonable  diligence,  be  found  within  the 
city  or  town,  wherein  the  property,  or  a  portion  thereof,  is  situ- 
ated, then  to  the  judge  or  justice  who  issued  the  warrant,  or  his 
successor  in  office,  all  rent  in  arrear  at  the  time  of  the  payment 
or  tender,  with  interest  thereupon,  and  the  costs  and  charges 
incurred  by  the  petitioner.  Thereupon  the  person  paking  the 
payment  or  tender,  shall  be  entitled  to  the  possession  of  the 
demised  premises,  under  the  lease,  and  may  hold  and  enjoy  the 
same,  according  to  the  terms  of  the  original  demise,  except  as 
otherwise  prescribed  in  the  next  section  but  one. 
Zi.  1B42.  cfa.  a«9.  1  1  (4  Bam.  661).  am'd. 

f  SS67.  Id. I  by  creditor  of  lessee. 

In  a  case  specified  in  the  last  section,  a  judgment  creditor  of 
tlie  lessee,  whose  judgment  was  docketed  in  the  county,  before 
the  precept  was  issued,  or  a  mortgagee  of  the  lease,  whose  mort* 
^age  was  duly  recorded,  in  the  county,  before  the  precept  was 
issued,  may,  at  any  time  before  the  expiration  of  one  year  after 
the  execut&on  of  the  warrant,  unless  a  i^emption  has  been  made 
as  preacribed  in  the  last  section,  file  with  the  judge  or  justice 
who  issued  the  warrant*  or  with  his  successor  in  office,  a  notice, 
specifying  his  interest  and  the  sum  due  to  him;  describing  the 
pronises;  and  stating  that  it  is  his  intention  to  redeem  as  pre* 
scribed  in  this  section.  If  a  redemption  is  not  made  by  the  lessee, 
his  executor,  administrator,  or  assignee,  within  a  year  after  the 
execution  of  the  warrant,  the  person  so  filing  a  notice,  or,  if  two 
or  more  i>ersons  have  filed  such  notices,  the  one  who  holds  the 
first  ISen,  may,  at  any  time  before  two  o'clock  of  the  day,  not  a 
Sunday  or  a  public  holiday,  next  succeeding  the  last  day  of  the 
year,  redeem  for  his  own  benefit,  in  like  manner  as  the  lessee,  his 
executor,  administrator,  or  assignee  might  have  so  redeemeo. 
Where  two  or  more  judgment  creditors  or  mortgagees  have  filed 
snch  notices,  the  holder  of  the  second  lien  may  so  redeem,  at 
time  before  two  o'clock  of  the  day,  not  a  Sunday  or  a  public 
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holiday,  next  encceeding  that  in  which  the  holder  of  the  flrat 
lien  might  have  redeemed;  and  the  holder  of  the  third  and  each 
subsequent  lien,  may  redeem,  in  like  manner,  at  any  time  before 
two  o^clock  of  the  day,  not  a  Sunday  or  a  public  holiday,  next 
succeeding  that  in. which  his  predecessor  might  have  redeemed. 
But  a  second  or  subsequent  redemption  is  not  valid,  unleM  the 

Eerson  redeeming  pays  or  tenders  to  each  of  his  predecessors  who 
as  redeemed,  the  sum  paid  by  him  to  redeem,  and  i^lso  the  sum 
due  upon  his  judgment  or  mortgage;  or  deposits  those  sums  with 
the  judge  or  justice,  for  the  benefit  of  hk  predecessor  or  prede> 
cessors. 

L.  1842.  eb.  240,  |  1  (4  Bdm.  4S1). 

i  2258.  Tke  Immt  two  seotioiui  aiiAllfloA. 

Where  a  redemption  is  made^  as  prescribed  in  either  of  the  laat 
two  sections,  the  rights  of  the  person  redeeming  are  subject  to 
a  lease,  if  any,  executed  by  the  petitioner,  since  tiie  warrant  was 
issued,  80  far  that  the  new  lessee,  his  assigns,  undertenants,  or 
other  representatiTes,  may,  upon  complying  with  the  terms  of 
the  lease;  hold  the  premises  so  leased  until  twelve  o'dock,  noon, 
of  the  first  day  of  may,  next  succeeding  the  redemption.  And. 
in  all  other  respects,  the  person  so  redeeming,  his  assigns  and 
representatiTes,  succeed  to  all  the  rights  and  liabilities  of  the 
petitioner,  under  such  a  lease. 


I  aS6».  Order  to  lie  made  theremp«m|  UalilUty  •! 


The  person  redeeming,  as  prescribed  in  the  last  three  sections, 
or  the  owner  of  the  j^roper^  so  redeemed,  may  present  to  the 
judge  or  justice  who  issued  the  warrant,  or  to  his  successor  in 
office,  a  petition,  duly  verified,  setting  forth  the  facts  Of  the 
redemption,  and  praying  for  an  order,  establishing  the  rights  and 
liabilities  of  the  parties  upon  the  redemption.  Whereupon  the 
judge  or  justice  must  make  an  order  requiring  the  other  party 
to  the  redemption  to  show  cause  before  him,  at  a  time  and  place 
therein  specified,  why  the  prayer  of  the  petition  should  not  be 
granted.  The  order  to  show  cause  must  be  made  returnable,  not 
less  than  two  nor  more  than  ten  days,  after  it  is  granted:  and 
it  must  be  served  at  least  two  days  before  it  is  returnable.  tJpon 
the  return  thereof,  the  judge  or  justice  must  hear  the  allegations 
and  proofs  of  the  parties,  and  must  make  such  a  final  order  as 
justice  requires.  The  costs  and  expenses  must  be  paid  by  the 
petitioner.  The  final  order,  or  a  certified  copy  thereof,  may 
be  recorded  in  like  manner  as  a  deed.  A  person,  other  than  the 
lessee,  who  redeems  as  prescribed  in  the  last  three  sections,  me- 
ceeds  to  all  the  duties  and  liabilities  of  the  lessee,  accruing  after 
the  redemption,  as  if  he  was  named  as  lessee  in  the  lease. 


I  9M0.  Avpeal. 

An  appeal  may  be  taken  from  a  final  order,  made  as  prescribed 
in  this  title,  to  the  same  court,  within  the  same  time,  and  in  the 
same  manner,  as  where  an  appeal  is  taken  from  a  judgment  ren- 
dered in  the  court,  of  which  the  judge  or  justice  is  the  presiding 
officer,  and  with  like  effect;  except  as  otherwise  prescribed  in  the 
next  two  sections. 

SnUtltated  for  I  47«   B.   8.,  am'd;  U  ISjW,  e^  Stt  (7  Msi.  ItV),  |  M| 
L.  184S,  Ch.  198  (2  Bdm.  084).  #•  •  -— » 
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i  SMI.  [Am'd»  18Mk]    ESffe«t  of  Appeal  Umltod  Im  eertaia 

The  iBsuing  or  execution  of  the  warrant  can  not  be  stayed  lyjr 
vnch  an  appeal,  or  by  the  giving  of  an  undertaking  thereupon, 
otherwise  than  as  prescribed  in  the  next  section.  An  appeal  can 
not  be  taken  to  the  court  of  appeals,  from  a  final  determination 
of  the  appellate  division  of  the  supreme  court,  upon  such  an  ap- 
peal, unless  the  latter  court,  by  an  order,  made  at  the  term  of 
the  appellate  division  where  the  final  order  is  made,  or  the  next 
term  tnereafter,  allows  it  to  be  taken. 

U  1896,  cfa.  946. 

i  2Sea.  [Am'dy  1895.1   "Wumintu^  bow  c«tayed  ob  Appeal* 

Where  an  appeal  is  taken  from  a  final  order,  awarding  delivery 
of  possession  to  the  petitioner,  which  establishes  that  a  lessee  or 
tenant  holds  over,  after  a  default  in  payment  of  rent  or  from  an 
order  or  judgment  affirming  such  final  order,  the  issuing  and 
execution  of  the  warrant  may  be  stayed  by  the  order  of  the 
county  judge,  and  in  the  city  and  county  of  New  York  by  a 
justice  of  the  supreme  court,  upon  the  appellant's  giving  the  se- 
curity required  to  perfect  the  appeal,  and  to  stay  the  execution 
of  the  order  appealed  from  and  also  an  undertaking  to  the  peti- 
tioner in  a  sum  and  with  sureties  approved  by  the  county  judge 
or  in  the  city  and  county  of  New  xork  by  a  justice  of  the  su- 
preme court  to  the  effect  that  if,  upon  the  appeal,  a  final  deter- 
mination is  rendered  against  the  appellant  he  will  pay  all  rents 
accruing  or  to  accrue  upon  the  premises^  or  if  there  is  no  lease 
thereof  the  value  of  the  use  and  occupation  of  the  premises  sub- 
sequent to  the  institution  of  the  special  proceedings. 

I..  1806.  ch.  946. 

{  2963.  Appellate  coart  may  award  reBtltatloni  aoti^a 
for   daauives. 

If  the  final  order  is  reversed  upon  the  appeal,  the  appellate 
court  may  award  restitution  to  tne  party  mjured,  with  costs; 
and  it  may  make  an  order,  or  issue  any  other  mandate,  necessary 
to  carry  its  determination  into  effect.  The  person  dispossessed 
may  also  maintain  an  action,  to  recover  the  damages  which  he 
hiji  sustained  by  the  dispossession. 

BeetlMW  48  and  40.  R.  S. 


I  98MI4.  AppUeation  of  thim  title  |  effect  of  llnal  order* 

This  title  does  not  impair  the  rights  of  a  landlord,  lessor,  or 
tenant,  in  a  case  not  therein  provided  for.  Where  a  special  statu- 
tory provision  confers  a  right  to  take  proceedings,  in  the  manner 
heretofore  prescribed  by  law,  for  the  summary  removal  of  a  per- 
son in  possession  of  real  property,  the  proceedings  thereunder 
must  be  taken  as  prescribed  in  this  title.  A  final  order,  made  in 
a  special  proceeding,  taken  as  prescribed  in  this  title,  is  not  a 
bar  to  an  action  of  ejectment,  to  recover  the  property  affected 
thereby. 

Id.,  I  60. 

S  2965  How  proceedlngrs  aader  this  title  to  be  stayed. 

Where  a  petition  is  presented,  as  prescribed  in  this  title,  the 
proceedings  thereupon  before  the  final  order,  and  if  the  final 
order  awards  delivery  of  the  possession  to  the  petitioner,  the  issv- 
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log  or  execution  of  the  warrant  thereupon,  cannot  be  stared  or 
■nspended  by  any  court  or  judge,  except  in  one  of  the  folio  wing 
metnods: 

1.  By  an  order  made,  or  an  undertaking  filed,  upon  an  appeal, 
in  a  case  and  in  the  manner  specially  prescribed  for  that  purpose 
in  this  title. 

2.  By  an  injunction  order,  granted  in  an  action  against  the 
petitioner.  Such  an  injnnction  shall  not  be  granted  before  the 
final  order  in  the  special  proceeding,  except  in  a  case  where  an 
injnnction  would  be  granted  to  stay  the  proceedings,  in  an  action 
of  ejectment,  brought  by  the  petitioner,  and  upon  the  like  terms; 
or  after  the  final  order,  except  in  a  case  where  an  injunction 
would  be  granted  to  stay  the  execution  of  the  final  judgment 
in  such  an  action,  and  upon  the  like  terms. 

ft.  Sk,  I  4T. 
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TCTUIin. 

Proceedings  to  ptmiali  a  oouteotptof  oourt,  other  tkaaa 

criminal  contempt. 

■cc.  2206.  Csaea  to  wblch  tbii  tiU«  appUet. 

2967.  When  puDlthmeDt  may  be   sommaisr. 

2208.  When  warraot  to  commit  may  iaiue  wItbOQt  fiotlee. 

2269.  Order  to  ataow  cause,  or  warrant  to  attach  offender. 

2270.  Notice   to   delinquent   officer   to   show    Caaae. 

2271.  Order  or  warrant;  when  granted  out  of  court. 

2272.  Id.;  when  contempt  waa  committed  before  a  refATM. 

2273.  Effect  of  order  to   show   cauae,   and  of  warrant. 

2274.  Copy  affidavit,  etc.,  to  be  serred  with  warrant. 
2ZVi.  Indoraement  upon  warrant. 

2276.  Warrant;  how  executed. 

2277.  Dndertaklog  to  procure  dlactaarge. 

2278.  When  habeaa   corpua   may  Isaue. 

2279.  Sheriff  to  ille   underUking  with  return. 

2280.  Interrogatoriea  and  proofa. 

2281.  When  and  how  accuaed  to  be  punlahed. 

2282.  Id.;  upon  return  of  habeaa   corpua. 

2283.  Id.;  upon  return  of  order  to  show  cauae. 

2284.  Amount   of    fine. 

2286.  Length    of    imprisonment. 

2286.  When  court   may    releaae   offender. 

2287.  Offender  liable  to  Indictment. 

2288.  Proceedinga  wben  accused  doea  not  appear. 

2289.  Undertalcing;   When  prosecuted  by  person  aggriereA 

2290.  Id.;  by  attorney-general,  etc. 

2291.  Sheriff  liable  for  taking  inanffldent  anretlea. 

2292.  Puniabment   of  misconduct   at   trial  term. 

H  2266-2202.    [Repealed  by  L.  1909,  cb.  35.    See  Consolidated 
Laws,  tiL  Judiciary  Law,  §§  754^781.] 
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TITLE  V. 
Fitxseedingfl  to  diBoover  the  deatli  of  a  taziazit  for  life. 

■•e.  2802.  Petition  for  production  of  tenant  for  Ufo. 

2808.  Contents   of   petition. 

2804.  Berrice  of  petition  and  notice. 

2800.  Proceeding*   npon   presentation  of  petition. 

2806.  Service  of  order;   powem,    etc.,   of  referee. 

2807.  Habeas  corpus. 
2306.  Report  of  referee. 

2809.  Dismissal  of   petition  when  order  compiled   with. 

2310.  When  life-tenaot  deemed  dead,  and  petitioner  let  into  poswMlon. 

2811.  Commission  to  be  issued  if  llfe-teoant  Is  without  the  State. 

2812.  Ckneral  proTlslons  respeetlnc  the  commission. 
2818.  Petitioner  to  gl?e  notice  of  its  ezecntlon. 
2814.  BIzecatlon  thereof. 

2816.  Proceedings   on  retnm   of   commission. 

2816.  Costs. 

281T.  Propertj;  when  restored. 

2818.  Remedy  of  persMi  OTlcted  for  profits,  etc. 

2818.  Onler  not  oonclasive  in  ejectment. 

1  SSOa.  Petition  for  produotlon  of  tenant  for  life. 

A  penon  entitled  to  claim  real  property,  after  the  death  of 
another  who  has  a  prior  estate  therein,  may,  not  oftener  than 
once  in  each  calendar  year,  apply  by  petition  to  the  supreme 
court,  at  a  special  term  thereof,  held  within  the  judicial  district, 
wherein  the  property,  or  a  part  thereof,  is  situated,  for  an  order, 
directing  the  production  of  the  tenant  for  life,  as  prescribed  in 
this  title,  by  a  person,  named  in  the  petition,  against  whom  an 
action  of  ejectment  to  recover  the  real  property  can  be  main- 
tained, if  the  tenant  for  life  is  dead;  or,  where  there  is  no  such 
Eerson,  by  the  guardian,  husband,  trustee,  or  other  person,  who 
as,  or  is  entitled  to,  the  custody  of  the  person  of  the  tenant  for 
Ufe,  or  the  care  of  his  estate. 

2  B.  8.   848,   §  1  (2  Bdm.  8S4). 

f  2808.  Oontents  of  petition. 

The  petition  must  be  in  writing,  and  Terified  by  the  affidavit 
of  the  petitioner,  to  the  effect,  that  the  matters  of  fact  therein 
aet  forth  are  true.    It  must  contain: 

1.  A  description  of  the  real  property,  and  a  statement  of  the 
petitioner's  interest  therein,  and  of  such  other  facts  as  show  that 
the  caae  is  within  the  provisions  of  the  last  section. 

2.  An  averment  that  the  petitioner  believes  that  the  person,  upon 
whooe  life  the  prior  estate  depends,  is  dead,  together  with  a 
statement  of  the  grounds  upon  which  the  petitioner's  belief  is 
founded. 

Id.,  I  2  and  part  of  §  8. 

f  8804.  Servlee  of  petition  and  notice. 

A  copy  of  the  petition,  including  the  affidavit,  together  with 
notice  of  the  time  and  place  at  which  the  petition  will  be  pre- 
sented, must  be*  personally  served,  at  least  fourteen  days  before 
its  presentation,  upon  the  person  required,  by  the  prayer  thereof, 
to  produce  Uie  tenant  for  life. 

Benalnder  of  |  8. 

I   2808.  Proeeedlns'*   npon  presentation  of  petition. 

Upon  the  presentation  of  the  petition  and  affidavit,  with  due 
proof,  by  affidavit,  of  service  of  .i  copy  thereof,  and  of  the  notice, 
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It  sufficient  cause  to  the  contrary  is  not  shown  by  the  adyerae 
party,  the  court  must  either  issue  a  commission,  as  prescribed  in 
the  following  sections  of  this  title;  or  make  an  order,  directing 
the  adverse  party,  at  a  time  and  place  therein  specified^  before 
the  court,  or  a  referee  therein  designated,  to  produce  the  person 
upon  whose  life  the  prior  estate  dependa,  or,  In  default  thereof« 
to  proTe  that  he  is  living. 

jft.  3.  848.  i  4. 

3  2808.  Scr-vlce  of  order)  povrem»  ete^  of  referee. 

W^here  an  order,  requiring  the  production  of  the  tenant  for  Ufe^ 
or  proof  that  he  is  living,  is  made  as  prescribed  in  the  last  section, 
a  certified  cot)y  thereof  must  be  served,  at  least  fourteen  days 
before  the  time  therein  specified,  upon  the  person  required  to 
make  the  production  of  the  proof,  or  upon  his  attorney.  Upon 
presentation  of  proof  of  service,  by  affidavit,  the  court  or  the 
referee  must,  at  the  time  and  place  specified  in  the  order,  or  at 
the  time  and  place  to  which  the  hearing  may  be  adjoumeOf  hear 
the  allegations  and  proofs  of  the  parties,  respecting  the  Identity 
of  any  person  produced,  with  the  person  whose  death  is  In  ques- 
tion; or,  if  the  latter  person  is  not  produced,  respectinsr  the 
reasons  for  the  failure  to  produce  him,  and  whether  he  is  Uvine. 
Where  a  referee  is  appointed,  he  has  the  same  powers,  and  ii 
entitled  to  the  same  compensation,  as  a  referee  appointed  for  tho 
trial  of  an  issue  in  an  action. 

Id.,  8  B. 

I  SSOT.  Habeas  eorpv«« 

If  it  appears,  by  affidavit,  to  the  satisfaction  of  the  conrL  that 
the  person  required  to  be  produced  is  imprisoned  within  the  State, 
for  any  cause,  except  upon  a  sentence  for  a  fekmy,  or  is  kept  or 
detained,  within  the  State,  by  any  i>erson,  the  court  may,  either 
before  or  after  making  the  order  for  production,  Issue  a  wilt 
of  habeas  corpus  to  bring  him  before  it,  or  before  the  referee, 
as  the  case  requires.  The  writ  must  be  served  and  executed, 
and  disobedience  thereto  may  be  punished,  as  where  a  writ  of 
habeas  corpus  is  issued,  to  Inquire  into  the  cause  of  the  deteatioc 
of  a  prisoner.  ^ 

Id.,   s  7. 

I  2808.  Report  of  referee. 

.  The  referee  must  deliver  his  report  to  the  petitioner,  or  file  It 
with  the  clerk,  within  ten  days  after  the  case  Is  doeed.  He 
must  state  therein,  whether  any  person  was  or  was  not  produced 
before  him,  as  being  the  person  whose  death  is  In  quesoon.  He 
must  append  thereto,  in  the  form  of  depositions,  tne  proofa,  if 
any,  respecting  the  identity  of  any  person  so  produced,  with  the 
person  whose  death  is  in  question;  or  if  no  one  is  so  mpduced, 
upon  the  question  whether  the  latter  person  is  living,  ae  most 
also  state,  in  his  report,  his  conclusions  upon  the  questions  con- 
troverted before  him. 

Id.,  S  8. 

8  2809.  Dismissal  of  petition  'vrhen  order  ooatplieA  ^rltlu 

If  it  appears,  to  the  satisfaction  of  the  court,  upon  the  referee's 
report,  and  the  proofs  thereto  appended;  or,  wiiere  a  referee  la 
not  appointed,  upon  the  allegations  and  proofs  of  the  parties  be- 
fore the  court;  that  the  party,  required  to  produce  vtke  tenant 
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for  lift,  or  to  prore  bis  existence,  has  fully  complied  with  the 
order,  the  court  must  make  an  order  dlamissing  the  petition,  and 
requiring  the  petitioner  to  pay  the  costs  of  the  proceedings. 

S  B.  8.  848,  I  0. 


f  2310.   "When   life-tenant  deeaaed  dendy   and   petitionee 
let  Into   po««ea«lon. 

If  it  appears,  from  the  referee's  report,  or  upon  the  hearing 
before  the  court,  that  the  person,  upon  whose  life  the  prior  estate 
depends,  was  not  produced;  and  if  the  party  required  to  produce 
him.  or  to  prove  his  existence,  has  not  proved,  to  the  satisfaction 
of  the  court,  that  he  is  Hying;  a  final  order  must  be  made,  declar- 
ing that  he  is  presumed  to  be  dead,  for  the  purpose  of  the  pro- 
ceedings, and  alrecting  that  the  petitioner  be  forthwith  let  mto 
possession  of  the  real  property,  as  if  that  person  was  actually 
dead. 

Id..  1  10. 

f  S811*  Oommlasion  to  be  Issued  If  life-tenant  la  'without 
the  State. 

If  before  or  at  the  time  of  the  presentation  of  the  referee's 
report  to  the  court,  or,  where  a  referee  is  not  appointed,  at  any 
time  before  the  final  order  is  made,  the  party,  upon  whom  the 
petition  and  notice  are  served,  presents  to  the  court  presumptive 
proof,  by  affidavit,  that  the  person,  whose  death  was  in  question, 
ia»  or  lately  was,  at  a  place  certain,  without  the  State,  the  court 
most  make  an  order,  requiring  the  petitioner  to  take  out  a  com- 
mission, directed  to  one  or  more  persons,  residing  at  or  near  that 
place,  either  designated  in  the  order,  or  to  be  appointed  upon  a 
subsequent  application  for  the  commission  for  the  purpose  of 
obtaining  a  view  of  the  person,  whose  death  is  in  question,  and 
of  taking  such  testimony  respecting  his  identity,  as  the  parties 
produce.  The  order  must  also  direct  that  the  proceedings  upon 
the  petition  be  stayed,  until  the  return  of  the  commission;  and 
that  the  petition  be  dismissed  with  costs,  unless  the  petitioner 
takes  out  the  commission  within  a  time  specified  in  the  order, 
and  diligently  procures  it  to  be  executed  and  returned,  at  his 
own  expense. 

M..  §  11. 

I  2812.  General  provisions  respeetlng  the  oomnttsslon. 

It  is  not  necessary,  unless  the  court  specially  so  directs,  that 
the  witnesses  to  be  examined  should  be  named  in  the  conunission, 
or  that  interrogatories  should  be  annexed  thereto.  The  commis- 
fiion  must  be  executed  and  returned,  and  the  deposition  taken 
mnst  be  filed  and  used,  as  prescribed  for  those  purposes  in  artide 
seoond  of  title  third  of  chapter  ninth  of  this  act,  except  as  other- 
wise specially  prescribed  in  this  title. 

f  flSlS.  Petitionev  to  vlve  notiee  of  Its  ezeention* 

The  petitioner  must  give  to  the  adverse  party,  or  his  attorney, 
written  notice  of  the  time  when,  and  the  place  where,  the  com- 
missioner or  commissioners  will  attend,  for  the  purpose  of  exe- 
cuting the  commission,  as  follows: 

1.  If  the  place,  where  the  commission  is  to  be  executed,  Is 
within  the  United  States,  or  the  dominion  of  Canada,  he  most 
give  at  least  two  months'  notice. 
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2.  If  it  is  within  either  of  the  West  India  islands,  he  must 
ghe  at  least  three  months'  notice. 

8.  In  every  other  case,  he  mast  give  at  least  four  months*  time. 

Notice  maj  be  given,  as  required  bj  this  section,  by  serving  it 
as  prescribed  in  this  act  for  the  service  of  a  paper  upon  an  attor- 
ney,  in  an  action  in  the  supreme  court. 

2   B.    8.   848.    i   12. 

S  2314*  iSxecntlon  thereof. 

The  commissioner  or  commissioners  possess  the  same  powers, 
and  must  proceed  in  the  same  manner,  as  a  referee,  appointed  by 
an  order  requiring  the  production  of  the  tenant  for  life,  or  proof 
of  his  existence;  except  that  the^  cannot  proceed,  unless  a  person 
is  produced  before  them,  as  bemg  the  person  whose  death  ia  in 
question.  The  return  to  the  commission  must  expressly  state 
whether  any  person  was  or  was  not  so  produced.  Tne  testimony, 
respecting  the  identity  of  a  person  so  produced,  must  be  taken, 
unless  otherwise  specially  directed  by  the  court,  as  prescribed  in 
chapter  ninth  of  this  act,  for  taking  the  deposition  of  a  witness 
upon  oral  interrogatories;  except  that  it  is  not  necessary  to  give 
any  other  notice  of  the  time  and  place  of  examination,  than  that 
prescribed  in  the  last  section. 

Id.,  part  of  I  IS. 

f  2816.  Pr(»eeedlaffs  on  retumm  of  eonunissioau 

Upon  the  return  of  the  commission,  the  proceedings  are  the 
same  as  upon  the  report  of  a  referee,  as  prescribed  in  sections 
2309  and  2310  of  this  act;  but  the  court  may,  in  its  discretioii, 
receive  additional  proofs  from  either  party. 

Sabfltltnted  tor  f|  18,  14.   16.  and  10.' 

f  28ie.  Costs. 

Where  costs  of  a  special  proceeding,  taken  as  prescribed  in  this 
title,  are  awarded,  they  must  be  fixed  bv  the  court  at  a  gross 
Bum,  not  exceeding  fifty  dollars,  in  addition  to  disbursements. 
Where  provision  is  not  specially  made  in  this  title  f6r  the  award 
of  costs,  they  must  be  denied,  or  awarded  to  or  against  either 
par^,  as  justice  requires. 

Id.,    i   18. 

I  2817.  Property  I  wlfcon  rostovod* 

•  The  possession  of  real  property,  which  has  been  awarded  to 
the  petitioner;  as  prescribed  in  this  title,  upon  tiie  i^esumption 
of  the  death  of  the  person,  upon  whose  lif^  the  prior  estate 
dei>ends,  must  be  restored,  by  the  order  of  the  court,  to  tiie 
person  evicted,  or  to  his  heirs  or  legal  representatives,  upon  the 
petition  of  the  latter,  and  proof,  to  the  satisfaction  of  the  court, 
that  the  person  presumed  to  be  dead  is  living.  The  proceedings 
upon  such  an  application  are  the  same,  as  prescribed  in  this  titles 
upon  the  application  of  the  person  to  whom  possession  is  awaided. 

Id..  8  10. 

I  2818.  Remedy  of  person  e-vlcted  for  proflts^  etc* 

A  person  evicted,  as  prescribed  in  this  title,  may,  if  the  pre- 
sumption, upon  which  he  is  evicted,  is  erroneous,  maintain  an 
action  against  the  person  who  has  occupied  the  property,  or  his 
executor  or  administrator,  to  recover  the  rents  and  profits  of 
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the  property,  during  the  occupation,  while  the  penon,  upon  whoM 
liie  the  prior  estate  depends,  is  or  was  living. 

3  B.  8.  848.  i  20. 

I  flSlIK  Owdmtf  mot  eonelvat-ve  In  ejectment. 

A  final  order,  made  as  prescribed  in  this  title,  awarding  to  the 
petitioner  the  possession  of  real  property  is  presumptive  evidence 
only,  in  an  action  of  ejectment,  brought  against  him  by  the 
person  evicted,  or  in  an  action  brought  as  prescribed  in  the  Inst 
section,  of  the  life  or  death  of  the  person,  upon  whose  life  tb4> 
prior  estate  depends. 

19    ' 
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Proceedings  for  the  appointmeiLt  of  a  eommjAtee  of  the 
person,  and  of  the  property,  of  a  lunatic,  idiot,  or  habit- 
ual  drunkard;  general  powers  and  duties  of  the  oommittea. 

Sec  2820.  lurisdictlon;   concurrent  Jurisdiction. 
2821.  Duty  of  court  baTlng  Jurisdiction. 
2322.  Committee  may  be  appointed. 

2823.  Application  for  committee;  by  whom  mad«. 

2323a.  Application  when  incompetent  person  is  in  a  State  ln«tltutlOD; 
petition,  by  whom  made;  contents  and  proceedlaga  opoa  pre- 
sentation thereof. 

2323b.  Costs  of  proceeding. 

2824.  Duty  of  certain  officers  to  apply. 

2825.  Contents,  etc.,  of  petition;   proceedings  upon  presentation  tbenoC 

2826.  When   foreign   committee   may    be   appointed. 

2827.  Order  for  commiasion,  or  for  trial  by  jury  in  court 

2828.  Contents  of  commission. 

2829.  Commissioners   to  hh  sworn;    vacancies,   how  filled. 
2880.  Jury   to    be    procured.    Proceedings   thereupon. 
2831.  Proceedings  upon  the  hearing. 

2382.  Return   of   inquisition   and   commission. 
2833.  Expenses  of  conimlssion. 

2334.  Proceedinpj   upon  trial  by  Jury  in   court. 

2335.  Subject   of   inquiry   In  cases  of  lunacy. 

2336.  Proceedings  upon  vordlct,  or  return  of  commission. 

2886a.  Sections  of  this  title   not  applicable   when   application  for  w 
mittee  Is  made  under  authority  ct  this  State. 

2337.  Security  to  be  given   by  committed. 
2388.  Compensation  of  committee. 

2830.  Committee  under  control  of  court;  limitation  of  powen^ 
2340.  Committee  of  property   may   maintain   actions,  etc. 

2341.  C'ummittee  of  property;   to  Qle  Inventory  and  account. 
2.342.   Id.;    mny  he   compelled   to   tile    the    same,    or  render  an   additional 
account,   etc. 

2.143.  Property,    when  to  l)e  restored. 

2.144.  Id.:   diKpoKltion  In  cane  of  death. 

2344a.  Court   may  (compel  performuiice  of  contract  made  by  incompetent 
person  In  eortaln  oases. 

§  2a20.  [Aiu*d,  1H95.]  J  u  rind  let  Ion;  concnrrent  Jurln- 
dletlon. 

The  jurisdiction  of  the  supreme  court  extends  to  the  custody 
of  the  person  and  the  care  of  the  property,  of  ax  person  incompe- 
tent to  manage  himself  or  his  affairs,  in  consequence  of  lunacy, 
idiocy,  haliitual  drunkenness,  or  imbecility  arising  from  old^  age 
or  loss  of  memory  and  understanding,  or  other  cause.  Where 
a  county  court  has  jurisdiction  of  those  matters,  concurrent 
with  that  of  the  supreme  court,  the  jurisdiction  of  the  court  first 
exercising  it,  as  prescriljcd  in  this  title,  is  exclusive  of  that  of  the 
others,  with  respect  to  any  matter  within  its  jurisdiction,  for 
which  provision  is  made  in  this  title.  In  all  proceedings  under 
this  title  for  the  appointment  of  a  committee  of  such  a  person, 
he  shall  be  designated  "  an  alleged  incompetent  person;"  and 
after  the  appointment  of  a  committee  of  such  person,  in  all 
.subsequent  proceedings  the  lunatic,  idiot,  habitual  drunkard  or 
imbecile  shall   be  designated    *'  an  incompetent  person." 

L    189r.,   eh.    946. 

§  232^.    Duty    of    court    havinir    JnrlMdictlon. 

The  court  exercising  jurisdiction  over  the  property  of  either  of 
the  incomiK^tont  persons,  sp(»cified  in  the  last  section,  must 
preserve  his  property  from  waste  or  destruction;  and,  out  of  the 
proceeds    thereof,    mu»t   provide   for   the   payment  of   his   debts. 
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and  for  the  safe  keeping  and  maintenance,  and  the  education, 
when  required,  of  the  incompetent  person  and  his  family. 

L.  1874,  ch.  446,  part  of  {  1. 

I  2322.  Committee  may  be  appointed. 

The  jurisdiction,  specified  in  the  last  two  sections,  must  be  exer- 
cised by  means  of  a  committee  of  the  person,  or  a  committee  of  the 
property,  or  of  a  particular  portion  of  the  i?roperty,  of  the  incompe- 
tent person,  appointed  as  prescribed  in  this  title.  The  committee 
of  the  person  and  the  committee  of  the  property  may  be  the  same 
individual,  or  different  indiTiduals,  in  the  discretion  of  the  court. 

i  2323.  [Am'd,  1886.]  Application  for  committee)  by  ^vrhom 
nutde. 

An  application  for  the  appointment  of  such  a  committee  must 

be   made  by  petition,  which  may  be  presented  by  any  person. 

Except  as  provided  in  the  next  section,  where  the  application 

iB   made  to  the  supreme  court,  the  petition  must  be  presented 

at  a  special  term  held  within  the  judicial  district,  or  to  a  justice 

of  said  court  within  such  judicial  district  at  chambers,  where 

the  person  alleged  to  be  incompetent  resides;  or  if  he  is  not  a 

resident  of  the  State,  or  the  place  of  his  residence  cannot  be 

ascertained,  where  some  of  his  property  is  sitoated,  or  the  State 

institution  is  situated  of  which  he  is  an  inmate. 

L.  1866,  ch.  824. 

i2328-a.[  Added,  1805;  am'd,  1807,  1804,  1912^]  Application 
iw-hen  incompetent  peraon  in  in  a  «tate  inatitntion ;  peti- 
tton,  bT  -wbom  made;  contentn  and  proceedlnva  npon  pres- 
entation tbereof. 

Where  an  incompetent  person  has  been  committed  to  a  state 
institution  in  any  manner  provided  by  law,  and  is  an  inmate 
thereof,  the  petition  may  be  presented  on  behalf  of  the  state  by 
a  state  officer  havinp  special  jurisdiction  over  the  institution 
wh€»re  the  incompetent  person  is  confined  or  the  superintendent 
or  acting  superintendent  of  said  institution;  the  petition  must  be 
in  writing  and  verified  by  the  affidavit  of  the  petitioner  or  his  at- 
torney, to  the  efTect  that  the  matters  therein  stnted  are  true  to  the 
best  of  his  information  or  belief;  it  must  show  that  the  person  for 
whose  person  or  property,  or  both,  n  committee  is  asked  has  been 
lej^ally  committed  to  a  state  institution  over  which  the  petitioner 
has  special  jurisdiction,  or  of  which  he  is  superintendent  or  acting; 
superintendent,  and  is  at  the  time  an  inmate  thereof;  it  must  also 
state  the  institution  in  which  he  is  an  inmate,  the  date  of  his  ad- 
mission, his  last  known  place  of  residence,  the  name  and  residence 
of  the  husband  or  wife,  if  any,  of  such  person,  if  known  to  the 
petitioner,  and  if  there  be  none  known  to  the  petitioner,  the  name 
and  residence  of  the  next  of  kin  of  such  person  living  in  this  state 
so  far  as  known  to  the  petitioner;  the  nature,  extent  and  income  of 
bis  property,  so  far  as  the  same  is  known  to  the  petitioner,  or  can 
with  reasonable  diligence  be  ascertained  by  him.  The  petition 
may  be  presented  to  the  supreme  court  at  any  special  term  thereof, 
held  either  in  the  judicial  district  in  which  such  incompetent  per- 
son last  resided,  or  in  the  district  in  which  the  state  institution  in 
which  he  is  committed  is  situated,  or  to  a  justice  of  the  supreme 
court  at  chambers  within  such  judicial  district,  or  to  the  county 
court  of  the  county  in  which  the  incompetent  person  resided  at  the 
time  of  such  commitment,  or  of  the  county  in  which  said  institu- 
tion is  situated.  Notice  of  the  presentation  of  such  petition  shall 
be  personally  given  to  such  person,  and  also  to  the  husl>and  or 
wife,  if  known  to  the  petitioner,  or  if  none  is  known  to  the  peti- 
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tioner,  to  the  next  of  kin  named  in  the  petition,  and  to  the  officer 
in  charge  of  the  institution  in  which  such  person  is  an  inmate  un- 
less sufficient  reasons  for  dispensing  therewith  are  set  forth  in 
the  petition  or  sliown  by  affidavit.  When  notice  is  required,  it 
may  be  given  in  any  manner  which  the  court  deems  proper.  Upon 
the  presentation  of  such  petition,  and  proof  of  the  service  of  such 
notice,  the  court  or  justice  may,  if  satisfied  of  the  truth  of  the 
facts  required  to  be  stated  in  such  petition,  immediately  appoint 
a  committee  of  the  person  or  property,  or  both,  of  such  incompe- 
tent person  or  may  require  any  further  proof  which  it  or  he  may 
deem  necessary  before  making:  such  appointment. 

L.    iH95.   ch.    824;   L.    1897,   ch.   149;   L.    1904.   ch.   509;  I*    1912,   ch.   98,   la 
effect  Sept.   1.   1912. 

f  2828  (b).  [Adiledy  180S.]    'Goat*  of  proceedluflT. 

Upon  the  presentation  of  a  petition  and  the  appointment  of 
a  committee,  as  provided  in  section  two  thousand  three  hun- 
dred and  twenty-tnree  (a),  the  court  or  justice  may  award  costs 
of  the  proceeding,  not  exceeding  twenty-five  dollars  in  addition 
to  necessary  disbursements,  to  the  petitioner,  payable  from  the 
estate,  of  the  incompetent  person,  and  upon  denial  of  an  applica- 
tion to  set  the  same  aside,  costs  as  of  a  motion. 

L.   1895,  ch.  824. 

§  2824.  Duty  of  certain  officers  to  apply. 

Where  the  incompetent  person  has  property,  which  may  be 
endangered  in  consequence  of  his  incompetency,  and  no  relative 
or  other  person  applies  for  the  appointment  of  a  committee  of 
his  property,  the  overseer  or  superintendent  of  the  poor  of  the 
town,  district,  county,  or  city,  in  which  he  resides,  or,  where 
there  is  no  such  officer,  the  officer  or  officers  performing  corre- 
sponding functions  under  another  official  title,  must  apply  to  the 
proper  court,  for  the  appointment  of  such  a  committee.  The 
expenses  of  conducting  the  proceedings  thereupon  most  be  audited 
and  allowed,  in  the  same  manner  as  other  official  expenses  of 
those  officers  are  audited  and  allowed. 
2  R.   S.   52.  53  SS  2-T   (2  Edm.  63). 

§  2325.  [.\m'd»  1801.]  Contcnta^  ete.y  of  petltioni  proeeed* 
inflTM  upon  presentation  thereof. 

The  petition  must  be  in  writing,  and  verified  by  the  affidavit 
of  the  petitioner,  or  his  attorney,  to  the  effect  that  the  matters 
of  fact  therein  stated  are  true.  It  must  be  accompanied  with 
proof,  by  affidavit,  that  the  case  is  one  of  those  specified  in  this 
title.  It  must  set  forth  the  names  and  residences  of  the  husband 
or  wife,  if  any,  and  of  the  next  of  kin  and  heirs,  of  the  person 
alleged  to  be  incompetent,  as  far  as  the  same  are  known  to  the  pe- 
titioner, or  can,  with  reasonable  diligence,  be  ascertained  by  lum, 
and  also  the  probable  value  of  the  property  possessed  and  owned 
by  the  alleged  incompetent  person,  and  what  property  has  been 
conveyed  during  said  alleged  incompetency  and  to^  whom,  and  its 
vnlue  and  what  consideration  was  paid  for  it,  if  any,  or  was 
agreed  to  be  paid.  The  court  must,  unless  sufficient  reasons  for 
dispensing  therewith  are  set  forth,  in  the  petition  or  accompany- 
ing affidavit,  require  notice  of  the  presentation  of  the  petition  to 
be  given  to  the  husband  or  wife,  if  any.  or  to  one  or  more  relatives 
of  the  person  alleged  to  be  incompetent,  or  to  an  officer  specified 
in  the  last  section.  Where  notice  is  required,  it  may  be  given  in 
any  manniT,  which  the  conrt  deems  proper;  and  for  that  purpose, 
the  hearing  may  be  adjourned  to  a  subsequent  day,  or  to  another 
term,  at  which*  the  petition  might  have  been  presented. 

L.   IbOl.   ch.  203.  B08 
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I  8SM.  [Am'd,  1898.]  Tiriien  foreflflrn  committee  may  be 
Appointed. 

Where  the  person  alleged  to  be  incompetent  resides  withont  the 
■tate,  and  a  committee,  curator  or  guardian  of  his  property,  by 
whateTer  name  snch  officer  may  be  .designated,  has  been  doly 
appointed  pursuant  to  the  laws  of  any  other  state,  territory  or 
country  where  he  resides,  the  court  may,  in  its  discretion,  make 
an  order  appointing  the  foreign  committee,  curator  or  guardian, 
the  committee  of  all  or  of  a  particular  portion  of  the  property 
of  the  incompetent  person,  within  the  state,  on  his  giving  such 
■ecnrity  for  the  discharge  of  his  trust  as  the  court  thinks  proper.- 

L.  tsm,  ch,  aM.    In  effect  Sept.  1, 1898. 

§  28S7.  [Ain'dy  1895.]  Order  for  eommlaalon,  or  for  trial 
bjr  Jnrr  in  conrta. 

Unleas  an  arder  la  made,  as  prescribed  in  the  last  section,  if  it 
presnmptiTely  appears,  to  the  satisfaction  of  the  court,  from  the 
petition  and  the  proofs  accompanying  it,  that  the  case  is  one  of 
thoae  specified  in  this  title;  and  that  a  committee  ought,  in  the 
exercise  of  a  sound  discretion,  to  be  appointed;  the  court  must 
make  an  order,  directing,  either 

1.  Tliat  a  commission  issue,  as  prescribed  in  the  next  section, 
to  one  or  more  fit  persons,  designated  in  the  order;  or 

2.  That  the  question  of  fact,  arising  upon  the  competency  of 
the  person,  witn  respect  to  whom  the  petition  prays  for  the 
appomtment  of  a  committee,  be  tried  by  a  jury,  at  a  trial  term 
of  the  court. 

3.  When  it  satisfactorily  appears  from  the  petition  and  accom- 
panying affidavits  that  any  person  or  persons  having  acquired 
from  the  alleged  incompetent  person,  real  or  personal  property 
during  the  time  of  such  alleged  incompetency  without  adequate 
consideration,  the  court  may  issue  an  order,  with  or  without 
security,  restraining  such  person  or  persons  from  selling,  assign- 
ing^, disposing  of  or  incumbering  said  property,  or  confessing  judg- 
ment which  shall  become  a  lien  upon  said  property,  during  the 
pendency  of  the  proceeding  for  the  appointment  of  a  committee. 
and  said  order  may  in  the  discretion  of  the  court  be  continued 
for  ten  days  after  the  appointment  of  such  committee.  Notice 
of  the  execution  of  the  commission  shall  be  given  to  the  person 
or  persons  enjoined  in  such  manner  as  the  court  may  direct. 

I..  1806,  cb.  M6. 


§  S8S8.  Contents  of  eommlsaton. 

The  commission  must  direct  the  commissioners  to  cause  the 
sheriff  of  a  county,  specified  therein,  to  procure  a  jury;  and  that 
they  inquire,  by  the  iury,  into  the  matters  set  forth  in  the  peti- 
tion: and  also  into  the  value  of  the  real  and  personal  property 
of  the  person  alleged  to  be  incompetent,  and  tne  amount  of  hfs 
income.  It  may  contain  such  other  directions,  with  respect  t^ 
the  subjects  of  inquiry,  or  the  manner  of  executing  the  commis- 
sion, as  the  court  directs  to  be  inserted  therein. 

I  2A20.  Commissioners  to  be  sworn)  racanclea,  hotr  fllled. 

"Each  commissioner,  before  entering  upon  the  execution  of  bis 
duties,  must  subscribe  and  take,  before  one  of  tbe  officers  speci- 
fied in  section  842  of  this  act,  nnd  filo  with  the  dork,  an  oath. 
faithfully,  honestly,  and  impartially  to  discharge  tho  trust  com- 
mitted to  him.  If  a  commiKsionor  becomes  incompetent,  or  neg- 
lects or  refuses  to  serve,  or  removes  from  the  State,  tbe  cou'^t 
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may  remove  him.    The  court  may,  from  time  to  time,  fill  any 
vacancy  created  by  death,  remoyal   or  resignation. 

I  2330.  [Am'd,  1895.]     Jury  to  be  proeured)  proeeedlava 
tlierenpon. 

The  commissioners,  or  a -majority  of  them,  must  immediately 
issue  a  precept  to  the  sheriff,  designated  in  the  commission,  re- 
quiring him  to  notify,  not  less  than  twelve  nor  more  than  twenty- 
four  indifferent  persons,  qualified  to  serve,  and  not  exempt  from 
serving,  as  trial  jurors  in  the  same  court,  to  appear  before  the 
commissioners,  at  a  specified  time  and  plaoe,  within  the  county, 
to  make  inquiry,  as  commanded  by  the  commission.  The  sheriff 
must  notify  the  jurors  accordingly;  and  must  return  the  precept 
and  the  names  of  the  persons  notified,  to  the  commdssioners  at 
the  time  and  place  specified  in  the  precept.  The  commissioners, 
or  a  majority  of  them,  must  determine  a  challenge  made  to  a 
juror.  Upon  the  failure  to  attend,  of  a  person  wjio  has  been 
duly  notified,  his  attendance  may  be  compelled;  and  he  may  be 
punished  by  the  court  for  a  contempt,  as  where  a  juror,  duly 
notified,  fails  to  attend  at  a  trial  term  of  the  court.  The  com- 
missioners may  require  the  sheriff  to  cause  a  talesman  to  attend* 
in  place  of  a  juror  notified,  and  not  attending,  or  who  is  excused 
or  discharged;  or  they  may  adjourn  the  proceedings,  for  the 
purpose  of  punishing  the  defaulting  juror,  or  compelUng  his  at- 
tendance. But  it  is  not  necessary  to  cause  any  talesman  to  at- 
tend, if  at  least  twelve  of  the  persons,  notified  by  the  sheriff, 
appear  and  are  sworn. 

L.   1895.   ch.  046. 

S  2331.  Proceedlngra  upon  the  hearing. 

All  the  commissioners  must  attend  and  preside  at  the  hearing; 
and  they,  or  a  majority  of  them,  have,  with  respect  to  the  pro- 
ceedings upon  the  hearing,  all  the  power  and  authority  of  a 
judge  of  the  court,  holding  a  trial  term,  subject  to  the  directions 
contained  in  the  commission.  Either  of  the  commissioners  may 
administer  the  usual  oath  to  the  jurors.  At  least  twelve  jurors 
must  concur  in  a  finding.  If  twelve  do  not  concur,  the  jurors 
must  report  their  disagreement  to  the  commissioners,  who  must 
thereupon  discharge  them,  and  issue  a  new  precept  to  the  sheriff, 
to  procure  another  jury. 

{  2332.  Return   of  Inqvlaitfon  and  commission. 

The  inquisition  must  be  signed  by  the  jurors  concurring  therein. 
And  by  the  commissioners,  or  a  majority  of  them,  and  annexed 
to  the  commission.  The  commission  and  inquisition  must  be  re- 
turned by  the  commissioners,  and  filed  with  the  clerk. 

}  2388.  Expenses  of  eommlsslon. 

The  commissioners  are  entitled  to  such  compensation  for  their 
services,  as  the  court  directs.  The  jurors  are  entitled  to  the 
same  compensation,  as  jurors  upon  the  trial  of  an  issue  in  an 
action  in  the  same  court.  The  petitioner  must  pay  the  com- 
pensation of  the  commissioners,  sheriff   and  jurors. 

I  2334.  [Am'd,  180S.]  Proceedlnars  upon  trial  br  l«rr  1a 
court. 

Where  an  order  is  made,  directing  the  trial,  by  a  jury,  at  a 
trial  term,  of  the  questions  of  fact,  arising  upon  the  competency 
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•f  the  ^Qnon,  with  respect  to  whcnn  the  petition  preys  for  the 
a!i|K)intmcnt  of  a  committee,  the  order  must  state,  distinctly  and 
plainly,  the  questions  of  fact  to  be  tried;  which  may  be  settled 
as  T.'here  an  order  for  a  simiiar  trial  is  made  in  an  action.  The 
court  may,  in  that  or  in  a  subBcqiient  order,  direct  that  notice 
of  the  trial  be  giyefn  to  such  persons,  and  inf  such  a  manner  as 
la  deemed  proper.  The  trial  must  be  reviewed  in  the  same  man- 
ner, with  like  effect,  and,  except  as  otherwise  directed  in  the 
order,  the  proceedings  thereupon  are,  in  all  respects,  the  same  as 
where  questions  of  fact  are  tried,  pursuant  to  an  order  for  that 
purpose.  Tho  court  may  make  inquiry  by  means  of  a  reference 
or  otherwise,  as  it  thinks  proper,  with  respect  to  any  matter, 
not  inToWed  in  the  queotions  triCil  by  the  jury,  the  determination 
of  T7hich  is  necessary  in  the  course  of  the  proceedings.  The  ex- 
penses of  the  trial,  and  of  such  an  inquiry,  must  be  paid  by  the 
petitioner. 

I..  1895.  cb.  M6. 

i   8885.     [Ajm^«»    1896.]    8n1i|e«t    of    lna«lry    lu    emmtm    of 

Where  the  petition  alleges,  that  the  person,  with  respect  to  whon 
it  prays  for  the  appointment  of  a  committee,  is  incompetent,  by 
reabon  of  lunacy,  the  inquiry  with  respect  to  his'  competency,  upon 
the  execution  of  a  commission,  or  the  trial  at  a  trial  term,  as  pre- 
Bcribcil  in  this  title,  must  be  confined  to  the  question,  whether  he 
is  so  incompetent,  at  the  time  of  the  inquiry;  and  testimony,  re- 
specting any  thing  said  or  done  by  him,  or  his  demeanor  or  state 
oi:  mind,  more  than  two  years  before  the  hearing  or  trial,  shall  not 
be  received  as  proof  of  lunacy,  unless  the  court  otherwise  specially 
directs,  in  the  order  granting  the  commission*  or  directing  the 
trial  by  jury. 

liw  1874,  cb.  440.   {  3,  am*d;  L.   1805,  cb.  846. 

f  S880.  Pvoceedlttffs  «pon  ▼erdiet,  or  retmni  of  oomnail** 
•lon. 

Upon  the  return  of  the  commission,  with  the  inquisition  taken 
thereunder,  or  the  rendering  of  the  verdict  of  the  jury,  upon  the 
question  submitted  to  it  by  the  order  for  a  trial  by  a  jury,  the 
court  must  either  direct  a  new  trial  or  hearing,  or  make  such  a. 
final  order  upon  the  petition  as  justice  requires.  Where  a  final 
order  is  made,  dismissing  a  petition,  the  court  may,  !n  its  dis- 
cretlon^  award  in  the  order  a  fixed  sum  as  costs,  not  exceeding* 
flbfty  dollars  and  disbursements,  to  be  paid  by  the  petitioner  to 
the  adverse  party.  Where  a  committee  of  the  proper^  is  ap- 
pointed, the  court  must  direct  the  payment  by  him,  out  of  the 
funds  in  his  handr,  of  the  necessary  disbursements  of  the  peti- 
tioner, and  of  such  a  sum,  for  his  costs  and  counsel  fees,  as  it 
thinks  reasonable;  and  it  mny,  in  its  discretion,  direct  the  com- 
mittee to  poy  a  sum,  not  exceeding  fifty  dollars  and  disburse- 
ments, to  the  attorney  for  any  adverse  party. 

I  2880  (a).  [Added,  1896.]  Seotlons  of  iMa  title  not  ap- 
1ilfeA%le  vrlieiL  applleatlon  for  oommltteo  Is  made  nmder 
autliorlty  of  this  State. 

Sections  two  thousand  three  hundred  and  twenty-five  to  two 
thousand  three  hundred  and  thirty-six,  both  inclusive,  of  this  title 
shall  not  apply  to  applications  for  the  appointment  of  a  committee 
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made  by  it  on  behalf  of  the  State  to  secure  reimbunement»  In 
whole  or  in  part,  for  maintenance  and  support  in  a  State  inaUta- 
tion. 

/   L.  1885.  ch.  824. 
8  8887.  [Am'd»  1887.]    Seonrlty  to  be  sri^eA  hy  eomiBittee. 

The  proTisions  of  article  first  of  title  seven  and  section  two 
thousand  five  hundred  and  nine^-five  of  article  fifth  of  ti^ 
second  of  chapter  eighteenth  of  this  act,  respecting  the  security 
to  be  given  by  the  guardian  of  the  person  or  of  the  property  of 
an  infant,  appointed  by  a  surrogate's  court,  apply  to  a  committee 
of  the  person  or  of  the  property,  appointea  as  prescribed  in  tUs 
article.  A  committee  of  the  property  cannot  enter  upon  the  exe< 
cution  of  his  duties,  until  security  is  given,  as  prescribed  by  the 
court.  A  committee  of  the  person  cannot  enter  upon  the  ezeco* 
tion  of  his  duties,  until  security  is  given,  if  required  by  the  court* 

L.  1887,  ch.  681.    See  U  2828-2881,  port. 

I  2888.  [Allied,  1896.]    Compenvation  of  oomaitttee. 

A  committee  of  the  property  is  entitled  to  the  same  compema* 
tion  as  an  executor  or  administrator.  But  in  a  special  caae,  where 
his  services  exceed  those  of  an  executor  or  administrator,  the 
supreme  court  or  a  county  court  within  the  county  may  allow  him 
such  an  additional  compensation  for  such  additional  services,  as  it 
deems  just.  The  compensation  of  a  committee  of  the  person 
must  be  fixed  by  the  court,  and  paid  by  the  committee  of  the 
property,  if  any,  out  of  the  funds  in  his  hands.  The  additional 
compensation  authorised  by  this  section  may  be  allowed  to  the 
committee  upon  any  judicial  settlement  made  by  him,  and  shall 
be  for  such  additional  services  up  to  and  including  such  settle- 
ment. 

See  L.  1880.  ch.  616;    U  1888.  ch.  887;  Lb  188B,  ch.  84e. 

I  2889.  Committee  under  eontvol  of  eovrtf  UaifltAtiOB  of 
po'wera. 

A  committee,  either  of  the  person  or  of  the  property.  Is  enb- 
jeet  to  the  direction  and  control  of  the  court  by  which  he  was  ap* 
pointed,  with  respect  to  the  execution  of  his  duties;  and  he  may 
be  suspended,  removed,  or  allowed  to  resign,  in  the  discretloii  of 
the  court.  A  vacancy  created  by  death,  removal,  or  resignation 
may  be  filled  by  the  court.  But  a  committee  of  the  property  can- 
not alien,  mortgage,  or  otherwise  dispose  of,  real  propeity,  except 
to  leane  it  for  a  term  not  exceeding  five  years,  without  the  special 
direction  of  the  court,  obtained  upon  proceedings  taken  fot  that 
purpose,  as  prescribed  in  title  seventh  of  this  chapter. 

§  2840.  Committee  of  property  may  maintain  aetlona,  eto. 

A  committee  of  the  property,  appointed  ns  prescribed  in  this 
title,  mtiy  maintain,  in  his  own  name,  ndding  his  official  title, 
any  action  or  special  proceeding,  which  the  person,  with  respect 
to  whom  he  is  appointed,  might  have  maintained,  If  the  ap- 
pointment had  not  been  made. 

Part  of  S  0  of  ftct  of  1874,  «m'd.    Bee  ante,  i  428;  i  426.  subd.  S;  H  ^^^ 

17M. 

S  2341.  TAm'd,  1894,  1908.]  Committee  of  property!  to  file  la. 
v«ntoryand  account. 

The  provisions  of  article  two  of  title  seven  of  chapter  eight- 
een of  this   act,   requiring  the  general  guardian  of  an  infant's 
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property,  appointed  by  a  surrogate's  court,  to  file  in  the  month 
of  January  in  each  year  an  inventory,  account  and  affldavit,  and 
prescribinif  the  form  of  the  papers  so  to  be  tiled,  apply  to  a  com- 
mittee of  the  property  appointed,  as  prescribed  in  this  title.  For 
the  purpose  of  making  that  application  the  committee  is  deemed 
a  general  guardian  of  the  property;  the  person  with  respect  to 
whom  he  is  appointed,  is  deemed  a  ward  and  the  papers  must  be 
filed  in  the  office  of  the  clerk  of  the  court  by  which  the  commit- 
tee was  appointed,  or  if  he  was  appointed  by  the  supreme  court, 
in  the  clerk's  office  w'here*  the  order  appointing  him  is  entered, 
and,  if  the  incompetent  person  for  whom  such  committee  is  ap- 
pointed has  been  committed  to  a  state  institution,  and  is  an 
inniate  thereof,  a  duplicate  of  such  inventory,  account,  and  affi- 
davit, shall  be  filed  also  by  said  committee  with  the  superintend- 
ent or  officer  having  special  jurisdiction  over  the  institution 
where  the  incompetent  person  is  confined.  In  every  case  where 
a  committee  has  used  or  employed  the  services  of  an  incompe- 
tent person,  with  respect  to  whom  he  has  been  appointed  a  com- 
mittee, or  where  moneys  have  been  earned  by  or  received  on 
behalf  of  such  incompetent  person,  the  committee  must  account 
for  any  moneys  so  earned  or  derived  from  such  services,  the 
same  as  for  other  property  or  assets  of  the  incompetent  person. 
I*  1894.  cb.  51;  L.  1906,  ch.  181.    In  effect  Sept.  1,  1800. 

I  2342.  [Am*cl,  18&5,  1898.]     Id.|  may  be  compelled  to  file 
tl&e  samey  or  render  an  additional  account,  etc. 

In  the  month  of  February  of  each  year,  the  presiding  judge  of 
the  court,  by  which  the  committee  of  the  property  was  appointed, 
or  if  he  was  appointed  by  the  supreme  court,  the  county  judge 
of  the  county  wnere  the  order  appointing  him  is  entered,  must 
exam'ine,  or  cause  to  be  examined  under  his  direction,  all  ac- 
counts and  inventories  filed  by  committees  of  the  person  and 
firoperty,  since  the  first  day  of  February  of  the  preceding  year. 
f  it  appears,  upon  the  examination,  that  a  committee,  appointed 
as  prescribed  in  this  title,  has  omitted  to  file  his  annual  inventory 
or  accounting,  or  the  affidavit  relating  thereto,  as  prescribed  in 
the  last  section;  or  if  the  judge  is  of  the  opinion  that  the  interest 
of  the  person,  with  respect  to  whom  the  committee  was  appointed, 
requires  that  he  should  enter  a  more  full  or  satisfactory  inven- 
tory or  account,  the  judge  must  make  an  order  requiring  the  com- 
mittee to  supply  the  deficiency,  and  also,  in  his  discretion,  person- 
ally to  pay  the  expense  of  serving  the  order  upon  him.  An  order 
so  made  may  be  entered  and  enforced,  and  the  failure  to  obey 
it  may  be  punished,  as  if  it  were  made  by  the  court.  Where  the 
committee  fails  to  comply  with  the  order,  within  three  months 
after  it  is  made,  or,  where  the  judge  has  reason  to  believe  that 
sufficient  cause  exists  for  the  removal  of  the  committee,  the  judge 
may,  in  his  discretion,  appoint  a  fit  person  special  guardian  of  the 
incompetent  person  with  respect  to  whom  the  conimittco  was 
appointed,  for  the  purpose  of  filing  a  petition  in  his  l>ehnlf  for  the 
removal  of  the  committee  and  prosecuting  the  necessary  pro- 
ceedings for.  that  purpose.  The  committee  may  be  compelled  in 
the  discretion  of  the  court,  to  pay  personally  the  costs  of  the 
proceedings  so  instituted.  The  committee  of  the  property  of  an 
Incompetent  person  appointed  as  prescribed  in  this  title,  may  at 
any  time  in  the  discretion  of  the  court  making  such  appointment, 
render  to  such  court  an  intermediate  judicial  account  of  all  his 
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proceedings  nflfectinp  the  property  of  the  inoompetent  person  to 
the  date  of  the  tiling  theri^of ;  and  said  atH^oimt  ahall  be  then  judi- 
cially adjusted,  determined  and  filed;  and  the  same  shall  be  in  all 
respects  a  final  judicial  account  of  the  proceedings  of  said  com' 
mittee  affecting  said  property  to  tlmt  time.  Notice  of  the  appli- 
cation for  such  intermediate  accounting  shall  be  given  in  the 
manner  in  which  and  to  the  persons  to  whom  notice  of  application 
for  the  appointment  of  a  committee  of  the  person  or  property  of 
an  alleged  lunatic,  idiot  or  habitual  drunkard  is  required  to  be 
given  by  title  six  of  chapter  seventeen  of  the  code  of  civil  pro- 
cedure. The  court  shall  have  power  and  it  shall  be  its  duty  to 
api)oint  a  suitable  person  as  special  guardian  of  the  incompetent 
person  for  the  protection  of  his  rights  and  interests  in  said  pro- 
ceeding. 

.  ^jJ^*j  ^^'  %S  ^*  am'd.    8«e  1 2844,  poat ;  L.  1S95,  ch.  7i6.  sapertedhis  AmondBMot 

In  oil.  Md :  L.  189&.  ch .  SSa    In  «ffMt  Sept.  l,  18M.  '  buj«x»«uihi  amwiuiBw. 

f  8848.  PropertTy  wlten  to  be  vestore€. 

Where  a  person,  with  respect  to  whom  a  committee  la  ap- 
pointed, as  prescribed  in  this  title,  becomes  competent  to  manage 
himself  or  his  affairs,  the  court  must  make  an  order,  discharging 
the  committee  of  his  property,  or  the  committee  of  his  person, 
or  both,  as  the  case  requires,  and  requiring  the  former  committee 
to  restore  to  him  the  property,  remaining  in  the  committee's  hands. 
Therenpon  the  property  must  be  restored  accordingly. 

Id..   S  28,   am*d. 

f  2844.   [Am'd,   1906.]      Id.|  dispoHitlon  tn  ease   of  deatli. 

Where  a  person,  of  whose  property  a  committee  has  been  ap- 
pointed, as  proscribed  in  this  titio,  dies  during  his  incompetency, 
the  iwwer  of  the  committee  ceases;  ami  the  property  of  the 
decedent  must  be  administered  and  dispo-scd  of,  as  if  a  commit- 
tee had  not  been  ap|)ointe<l.  The  committee  may,  in  such  case, 
render  to  the  court  by  which  he  was  appointed,  a  final  acconct 
of  his  proceedings  touching  tlie  property  of  the  incompetent. 
Such  account  shall  contain  an  inventory  in  the  form  prescribeil 
by  sub^llvision  one  of  section  twenty-eight  hundred  and  forty-two 
«f  this  act  and  a  full  and  true  account  -in  form  of  debtor  and 
creditor  of  all  his  receipts  and  disbursements:  and  there  shall  he 
appended  thereto  an  affidavit  of  the  committee  in  the  form  pre- 
scrijied  by  section  twenty-eight  hundred  and  forty-three  of  this 
act  and  there  shall  be  filed  therewith  a  voucher  for  every  pay- 
ment except  in  one  of  the  cases  specified  in  section  twentj'-seven 
hundred  and  twenty-nine  of  this  act.  Notice  of  the  application 
for  settlement  of  such  account  shall  be  given  in  such  manner  as 
the  court  may  direct,  to  the  sureties  on  the  oflieial  bond  of  the 
committee  or  the  legal  representatives  of  such  sureties,  and  to 
the  executor  or  administrator  of  the  decedent,  if  any;  and.  if 
there  be  no  executor  or  administrator,  to  the  decedent's  husband 
or  wife,  and  heirs  and  next  of  kin,  or  if  anj'  of  those  persons 
shall  have  died,  to  his  executor  or  administrator.  And  such  ac- 
count shall  l)e  judicially  settled,  adjusted  and  determined* 

Id..  S  29  and  |  25,  amM  by  L.  18G5,  ch.  724  (6  Edm.  681).  Am'd  bf 
L.  1W8,  ch.  271.      In  effoct  Si-yt.   1,   1008. 
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f  Z344a.    [Added,     lfKM>.]       Court    may     compel     perform- 
of  contract  made  hy  incompetent  pemon   In  certain 


The  supreme  conit  shail  have  authority  to  decree  and  compel 
the  specific  performance  of  any  bari;ain,  contract  or  agreement 
which  may  have  been  made  by  any  idiot,  lunatic  or  habitual 
firunkard,  while  such  person  was  capable  to  contract;  and  of 
any  contract  in  relation  to  lands  made  by  the  ancestor  of  such 
person  from  whom  such  person  inherits  or  takes  as  devisee  or 
otherwise:  and  to  direct  the  committee  of  such  person  to  do  and 
execute  all  necessary  conveyances  and  acts  for  tnat  purpose;  anil 
in  case  the  person  entitled  to  such  conveyance  is  the  committee 
of  such  incompetent  person,  the  said  court  may,  upon  the  petition 
of  said  committee,  appoint  some  suitable  and  proper  person  to 
execute  the  said  conveyance  in  the  name  of  such  incompetent 
person,  upon  payment  bv  the  vendee  of  any  sum  remaining  due 
to  such  person  upon  said  contract,  or  upon  the  fulfillment  of  the 
contract  on  the  part  of  the  party  who  contracted  with  the  per- 
son represente<l  by  said  committee. 

Added  hj  L.  1900.  <-b.  65.  Derlvatiun  —  R.  S.,  pt.  2,  ch.  5.  Ut.  2,  |  22, 
M  amended  by  L.  1880,  ch.  423,  S  1.  See  note  15a  of  notes  of  Board  ot 
Statutory  ConaoUdation  at  end  of  code. 
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TITLE  VII. 

Proceedings  for  the  disposition  of  the  real  property  of  an. 
infant,  lunatic,  idiot,  or  habitual  drunkard. 

S<.'c.    2345.  Action    to    compel    conveyance. 
2:U().  Who  may  maintain  action. 
2347.  Jndgmfni;   effect   thereof. 

i'MH.  Application  to  dlapoae  of  real  property  or  an  interest  tbecetn. 
234».   Id.;   by   whom. 
•23."»0.  ContoiitK    of   iietltion. 
23.')  1.   Bund   of   committee   of   lunatic,    etc. 
;23.i2.   Id. :    of  guardlim  of  infant. 
2353.  Bond :    how  prosecuted. 
23.'>4.  Reference   to  huiulre  into  the  application. 
23r»5.   Final   order. 
23r>0.  R«'port  of  Rale,  etc. 

2357.  Certain   aaleH,    etc.,    prohibited. 

2358.  EfTect    of    conveyance,    etc. 

2359.  Proceeds   of   nalo    deeme<l    real    property. 
2300.   Infant   deemed  a   ward   of  court. 

23(11.  DlKTKMltlon   of   proeeeda;   ac<*ountlng. 

2.3G2.  I'urticular  estatcK :    when    Includctl   In  sale. 

2303.  Id.  ;   when  belonging   to  Infiiut.   etc. 

2304.  Debts  of  infant,  etc.,   to  be  paid  equally. 

t  2345.  Action  to  compel  conveyance. 

In  either  of  the  followini^  ca.««o8,  an  action  may  be  maintained 
((gainst  an  infant,  or  a  person  incompetent  to  manage  his  affairs 
by  rcji-son  of  Iniiacy,  idiocy,  or  habitual  drunkenness,  to  procure 
a  judKinent,  directing  a  conveyance  of  real  property,  or  of  an 
interest  in  real  property: 

1.  Where  the  infant  or  incompetent  person  is  seized  or  pos- 
ses.sod  of  Ihe  real  property,  or  interest  in  real  property,  by  way 
of  mortgugo,  or  only  in  trust  for  another. 

2.  \\'ht're  a  valid  contract  for  the  sale  or  conveyance  of  the 
real  property,  or  interest  in  real  property,  has  been  made;  but  a 
conveyance  thereof  cannot  be  made,  by  reason  of  the  infancy  or 
incompetency  of  the  person  in  whom  the  title  is  vested. 

2  R.  S.  55.  «  23.  22  (2  Kdm.  50);  L.  1874.  ch.  446,  §§  9.  23-23  (9  Edm.  931.  933).  am'd; 
L.  1875.  ch.  5/4.  §§  7  and  8;  2  U.  .S.  104.  ch.  1,  §§  107. 109  (2  Edm.  2D2). 

I  2346.  [Am*d,  18N2,]  Who  may  maintain  action. 

An  action  may  be  maintained,  in  a  case  specified  in  the  last 
section,  by  a  person  entitled  to  the  conveyance;  and,  also,  in 
n  case  specified  in  subdivision  second  of  that  section,  by  the 
ex«'cutt>r  <»r  administrator  of  the  person  who  made  the  contract, 
or  c»f  a  person  who  died  .seized  or  possessed  of  the  real  property, 
or  interest  in  real  property,  or  l>y  an  heir  or  devisee  of  either  of 
those  persons,  to  whom  the  real  property  has  descended,  or  was 
devised.  The  action  may  be  maintained  by  the  committee  of 
the  lunatic  or  other  incompetent  person;  but  in  that  case  the 
court  must  api)oint  a  special  guardian  for  the  incompetent  person 
as  prescribed  l»y  law,  where  an  infant  is  defendant,  and  the 
proceedings  are  the  same  as  in  a  like  action  against  an  infant. 

Id.,  R.  S.,  and  laws  aa  above. 

!   2:i47,   Ju«lK:mentt    effect   thereof. 

A  judgment,  directing  such  conveyance,  shall  not  be  rendered 
unless  the  court,  after  hearing  the  parties,  is  satisfied  that  the 
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eouveyauce  ought  to  be  made.  Upon  rendering  final  judgment  to 
that  i'llect,  the  court  has  power  to  direct  the  guardian  of  the  in- 
fant's property,  or  the  committee  of  the  property  o£  the  lunatic 
or  other  incompetent  person,  or  a  special  guardian  appointed  in 
the  action,  to  execute  any  conveyance,  or  to  do  any  other  act, 
which  is  necessary,  in  order  to  carry  the  judgment  into  effect. 
2  B.   S.  IM,   I  109,  and  2  R.  S.  56,  ch.  5,   {  19  (2  Hdm.  56). 

§  2348.  [Am'd,  1883,  1808,  1807.]  Application  to  dl«po«o 
of  real   property  or  ad.  interest  therein. 

In  either  of  the  following  cases  real  property  or  a  term,  estate 
or  other  interest  in  real  property  of  an  infant  in  being  or  the  con- 
tingent interest  therein  of  an  infant  not  in  being  or  of  a  person 
incompetent  to  manage  his  affairs  by  reason  of  lunacy,  idiocy  or 
habitnal  drunkenness,  or  an  inchoate  right  of  dowt^rvin  real  prop- 
erly belonging  to  an  infant  or  an  incompetent  person  or  tlie  possi- 
bility that  upon  breach  of  a  condition  a  right  of  re-entry  will  vest 
in  or  i-eal  property  will  revert  to  an  infant  or  an  incompetent . 
person  or  his  heirs  solely  or  in  common  with  others  may  be  sold, 
conveyed,  mortgaged,  released  or  leased  as  prescribed  in  the  fol- 
lowing sections  of  this  title: 

1.  Where  the  personal  property,  and  the  income  of  the  real 
pioperty,  of  the  infant  or  incompetent  person,  are,  together, 
insufficient  for  the  payment  of  his  debts,  or  for  the  maintenance 
and  necessary  education  of  himself  and  his  family. 

2.  [Am'd,  llHKl.]  Where  the  interest  of  the  infant  in  being 
or  the  contingent  interest  of  an  infant  not  in  being,  or  the  inter- 
est of  an  incompetent  person  require  or  will  be  substantially 
promoted  by  such  disposition,  on  account  of  the  real  property  or 
term,  or  estate,  or  other  interest  in  real  property  being  exposed 
to  waste  or  dilapidation;  or  being  wholly  unproductive,  or  for 
the  purpose  of  raising  funds  to  preserve  or  to  improve  the  same, 
or  for  other  peculiar  reasons,  or  on  account  of  other  peculiar 
circumstances. 

3.  Where  an  action  might  be  maintained  against  the  infant  or 
incompetent  person,  to  procure  a  judgment,  directing  the  con- 
veyance of  the  real  property,  or  interest  in  real  property,  as  pre- 
scribed in  aections  twenty -three  hundred  and  forty-five  and 
twenty-three  hundred  and  forty-six  of  this  act. 

4.  [Added,  1907.]  Where  the  interest  of  the  infant  or  in- 
competent person  will  be  substantially  promoted  by  releasing  or 
joining  with  others  in  releasing  for  a  valuable  consideration  the 
posMbility  that  upon  breach  of  a  condition  a  right  of  re-entry  will 
vest  in  or  real  property  will  revert  to  the  infant  or  incompetent 
person  or  his  heirs  solely  or  in  common  with  others.  Such  possi- 
bility is  referred  to  in  the  following  sections  of  this  title  as  a 
possibility  of  reverter. 

2  B.  S.  194.  105.  SS  167,  170.  175  (2  Edm.  202,  203);  2  R.  S.  63-B6,  SS  H.  !«. 
19,  and  22  (2  Edm.  65  and  66);  L.  lvS04,  ch.  417.  SS  1  and  5  (6  Edm.  291  >; 
Jj.  1869.  ch.  627  (7  Edm.  463):  L.  1870,  oh.  37  (7  Edm.  684);  also.  L.  1874. 
cfa.  446.  I  88,  and  Id.,  ||  6,  9.  17  and  23  (9  Edm.  929.  933).  am'd;  L.  1875, 
ch.  574,  9  6,  and  L.  1876.  ch.  267,  8  2;  L.  1893,  ch.  639;  U  1903,  ch.  164. 
8ee  L.  1903.  ch.  432.  Am'd  by  U  1907,  ch.  49.  In  effect  April  3.  1907.  8e« 
Bules  65-50. 
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§  2340.   [Am  dy  1&05.J    Id.)  by  ^vhoBft;  notice  when  incon&- 
petent. 

An  applicatiou,  in  either  of  the  cases  prescribed,  In  the  lam 
section,  must  be  made  by  the  petition  of  the  general  guardlun, 
or  the  guardian  of  the  property  of  the  infant;  or  by  the  commit- 
tee of  the  property  of  the  lunatic,  or  other  incompetent  persou; 
or  by  any  relative,  or  other  persou,  in  behalf  of  either.  Where 
the  application  is  in  behalf  of  an  infant  of  the  age  of  fourteeu 
years  or  npwurds,  the  infant  must  join  therein.  Where  the  ap- 
plication is  made  to  the  supreme  court,  the  petition  must  be 
presented  at  a  term  held  within  the  judicial  district,  in  which  the 
property,  oi  a  part  thereof,  is  situated.  Where  such  application 
affects  the  interest  of  an  incompetent  jjerson  who  has  been  com- 
mitted to  a  state  institution  and  is  an  inmate  thereof,  notice  of 
such  application  must  be  given  to  the  superintendent,  acting 
superintendent,  or  state  officer  having  s|>ecial  jurisdiction  over  thts 
institution  where  the  incompetent  persou  is  confined. 

Id.,  B.  S.,  aod  UW9  as  Id  last  soction;  L.  190&,  ch.  434.  In  effect  Se^t.  1, 
1906. 

S  2350.' [AinM,   ]N»3,  1910.]      Contents  of  petition. 

The  petition  must  bo  verified  in  like  manner  as  a  verified  plead- 
ing in  an  action  in  the  supreme  court.  It  must  set  forth  the 
irrounds  of  the  application;  and  in  a  case  specified  in  subdivisions 
first  and  second  of  the  last  section  but  one,  other  than  a  case 
Where  the  application  is  made  for  the  sale  of  an  undivided  inter- 
est of  the  infant  or  incompetent  person  in  one  or  more  parcels  of 
land  in  order  to  avoid  an  action  of  partition  on  the  part  of  his 
cotenants,  or  for  the  dower  of  a  widow  therein,  it  must  also 
•state  tlie  particulars  and  value  of  the  real  and  personal  prop- 
erty, and  the  amount  of  the  income  of  the  infant  or  incompe- 
tent person:  the  disposition  which  has  been  made  of  his  per- 
sonal property,  and  an  account  of  the  debts  or  demands,  if  any, 
existing?  a^ninst  his  estate.  In  the  case  above  specified  where 
the  application  is  made  for  the  sale  of  an  undivided  interest 
of  the  infant  or  incompetent  person,  the  petition  must  state 
the  i)articn]ar«  and  value  of  the  real  property  in  respect  to 
which  a  sale  is  desired. 

L.  1993,  oh.  311.  Re«  Rnle  55.  Ara'd  by  L.  1910.  eh.  2S5.  In  effect  Sept. 
1,   1910. 

S  2361.  [AiuNI,  1803,  1003,  1907.]  Bond  of  committee  of 
lunatic,  ct  cetera. 

An  application  to  sell,  mortgage,  release  or  lease  real  property, 
or  an  interest  in  real  property,  of  a  lunatic,  idiot  or  habitual 
drunkard,  cannot  be  granted,  unless  a  committee  of  his  pi;operty 
has  been  appoinfed.  Upon  such  an  application,  if  it  is  made  by 
the  committee,  the  court  must  make  an  order,  directinj?  him  to  file 
with  the  clerk,  a  bond,  in  such  a  form,  in  such  an  amonnt,  and 
with  such  sureties,  as  it  directs,  conditioned  for  the  faithful  di>- 
charse  of  his  (ru>t;  for  the  payinjr  over  and  investing  of.  and 
nccountiiip  for,  all  moneys  received  by  him  in  the  special  proceed- 
in{?,  according  to' the  direction  of  any  court  having  authoriiy   to 
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£iv«*  dii'ectioim  in  tiie  premiseB;  aud  for  <ue  observauce  of  liie 
uirccticiis  of  the  court,  in  relation  to  the  trust.  If  the  applioatiou 
is  luade  by  any  other  person,  an  order  must  be  made  thertuprn, 
requiring  the  committee  to  show  oau8e  why  he  should  nut  lilo 
such  a  borji.  If,  after  hearing  the  committee,  the  court  Is  of  the 
opinion,  that  there  is  a  probable  cause  for  granting  the  applica- 
tion. It  may  make  an  order,  requiring  the  committee  to  iile  sucli  a 
bond;  or,  if  the  committee  so  elects,  or  falls  to  file  the  bond  as 
directed  in  the  order,  it  may  arpoiut  a  suitable  person  to  bo  the 
special  guardian  oi  the-  Incompetent  person,  with  respect  to  the 
proceedings;  who  must  thereupon  file  such  a  bond.  Where  an  ap- 
plication is  made  to  release  an  inchoate  right  of  dower,  applica- 
tion must  be  made  by  the  husband  of  the  lunatic,  idiot  or  hal)itii:il 
druuka-rd  and  ntay  be  made  before  or  after  a  committee  has 
b«ren  appointed,  except  that  application  may  be  made  by  the  com- 
mittee of  the  property  of  the  lunatic,  idiot,  or  habitual  drunkard 
in  any  case  where,  at  the  time  of  the  application,  the  property 
to  which  the  inchoate  right  of  dower  attaches  has  already  been 
sold  by  the  husband  and  the  wife  has  not  joined  in  the  conrey- 
ance  or  otherwise  released  her  inchoate  right  of  dower.  When 
the  application  is  made  by  the  husband,  the  court  may  appoint 
him  sp«^cial  guai*dian,  and  he  must  file  a  bond  as  herein  proyidcd. 

Ll   1898,  cb.  fS3»;  h.  1903,  ch.  368;  L.  190T,  ch.  40.    In  effect  April  3,  1907. 

I  28S2.   [Aiii*d,  18»3,  1907.]    Id.p  of  ffnardlan  of  Infant. 

Vi>on  an  application  to  sell,  mortgage  release  or  lease  real 
property  or  an  interest  in  real  property  of  an  infant,  the  court 
must  appoint  a  suitable  person  to  be  the  special  guardian  of  the 
infant  with  resp<M*t  to  the  proceedings,  who  must  thereupon  file 
with  the  clerk  a  l)ond  as  prescribed  in  the  lust  section.  Any  trus* 
(ompany  authorissed  by  the  laws  of  this  state  to  act  as  general 
guardian  of  the  estate  of  an  Infant  without  giving  security  may 
le  appointed  such  special  guardian  and  In  such  case  the  court 
:n  the  order  of  appointment  may  dispense  with  the  giving  and 
fjling  of  any  such  bond. 
L.   1893,   ch.  268;  L.   1907,  ch.  49.    In  effect  AprH  3,   1907.    Son  g  475. 

S  23S3.  Bond  I  How   proB«c«tcd. 

Ui>on  a  breach  of  the  condition  of  a  bond,  given  as  prescribed 
in  either  of  the  la.st  two  sections,  the  court  must  direct  it  to  be 
prosecuted  for  the  benefit  of  the  person  injured. 

S  2:154.  [Am'd,  1803.]    Reference  to  tnqnlre  Into  the  appll- 
oAtlon. 

t*pon  the  presentation  of  the  petition,  and  the  filing  of  the  bond, 
where  the  filing  of  spch  a  bond  shall  be  necessarj*.  the  court  must 
make  an  order  appointing  a  suitable  person  a  referee  to  inquire 
into  the  merits  of  the  application.  The  referee  must  examine 
into  the  truth  of  the  allegations  of  the  pedtion;  Jiear  the  allega- 
tions  and   proofs  of  all   persons  Interested   in   the   property,   or 
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oduTwise   iuUTe.sti'd   iu  thc-applk*atiou;   uod   report  his  opinioD 
tuereupou,  together  with  the  testimony,  with  all  conveiiient  speed. 
U  1893,  ch.  26S.    See  Rule  IMS. 

S  2.355.    [Am*cl,   1803,   1807.]    Final  order. 

Upon  the  filing  of  the  referee's  report,  and  after  examining 
into  the  matter,  the  court  must  make  a  final  order  upon  th<^ 
application.  In  a  proper  case  a  final  order,  confirming  the  ref- 
eree's report,  must  direct  that  the  real  property  or  term,  estate, 
possibility  of  reverter  or  other  interest  in  real  property  or  a  part 
thereof  of  an  inchoate  right  of  dower  therein,  as  is  necessary,  or 
as  justice  requires,  be  mortgaged,  let  for  a  term  of  years,  sold, 
rehoused  or  conveyed  by  the  special  guardian,  appointed  as  pre- 
scribed iu  this  title,  or  by  the  committee  of  the  pronerty  of  the 
lunatic  or  other  incompetent  person.  The  final  order  must  also 
contain  such  directions,  respecting  the  time,  manner  and  condi- 
tions of  the  sale,  release  or  conveyance  directed  thereby,  as  the 
court  thinks  proper  to  insert  therein. 

L.  18d3,  ch.  639;  L.  1007,  ch.  48.    In  effect  April  3,  1907. 

S  23S«.   [Am* a,    1893.]    Report    of    maJe,    etc. 

Before  a  sale,  mortgage,  release,  or  lease  can  be  made  pursuant 
to  the  final  order,  the  special  guardian  or  the  committee  must 
enter  into  an  agreement  therefor,  subject  to  the  approval  of  the 
court;  and  must  report  the  aPTeemeut  to  the  court  under  oath. 
Tpon  the  confirmation  thereof  by  the  order  of  the  court,  he  must 
execute,  as  directed  by  the  court,  a  deed,  mortgage,  release  or 
lease.  Where  the  final  order  directs  the  execution  of  a  convey 
a  nee  in  the  first  instance,  for  the  purpose  of  fulfilling  a  contract, 
or  because  the  property  is  held  by  way  of  mortgage,  or  in  trust 
only,  the  guardiau  or  committee,  executing  the  conveyance,  must 
report  the  conveyance  to  the  court,  under  oath. 

L.   1S93.   cb.   639. 

S   23.^7.   Certain   Raleii,   etc.,  prohibited. 

U(uil  pro|)erty,  or  an  interest  in  real  property,  shall  not  be  sold, 
leased,  or  mortpnged,  as  prescribed  in  this  title,  contrary  to  the 
provisions  of  a  will,  by  wliich  it  was  devised,  or  of  a  eonveyanc*e 
or  other  instrument,  by  which  it  was  transferred,  to  the  infant  or 
incompetent  person. 

S  2358.  [Am*d,  1893,  1906,  1907.1  Effeet  of  conveyance, 
etc. 

A  doed.  mortgagCy  release,  or  lease,  made  in  good  faith,  as  pre- 
scribed in  this  title,  eitht-r  upon  an  application  in  behalf  of  the 
infant  or  an  incompetent  person,  or  pursuant  to  the  directions 
contained  in  a  judgment  rend.n-ed  against  him,  has  the  same 
validity  and  effect,  as  if  o\  ecu  ted  by  the  person  in  whose  behalf 
it  was  executed,  and  as  if  the  infant  was  of  full  age  or  the  luna- 
tic, idiot,  or  habitual  drunkard  was  of  sound  mind  and  competent 
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to  maiuMge  liis  or  her  affairs.  And  the  uame  hUuH  be  valid  aud 
eHectual  to  vest  in  any  purchaser  or  purchasers  any  interest 
therein  of  any  infant  not  in  being,  at  the  time  of  the  said  sale, 
and  any  mortgage  so  executed  shall  be  a  valid  lien  and  charge 
upou  the  contingent  interest  of  any  infant  not  in  being,  at  the 
time  of  the  execution  and  delivery  of  the  same.  And  a  release  of 
an  inchoate  right  of  dower  as  authorized  by  this  title  shall  have 
ihe  same  effect  as  if  the  wife  had  joined  with  the  husbaiid  in  a 
deed  or  conveyance  of  the  property  affected  thereby  and  bad  duly 
acknowledged  the  same  in  the  manner  required  by  law  to  pass  the 
estate  of  married  women. 
Lu  1883,  ch.  639;  L.  1906.  cb.  127;  L.  1907,  eta.  49.    In  effect  April  3,  1907. 

8  2SK9.   [Am*d,  1802,  1907.]    ProceedH  of  aale  deemed  real 
property. 

A  sale  of  real  property,  or  of  an  interest  in  real  property,  other 
tlian  a  possibility  of  reverter  of  an  infant  or  incompetent  person, 
made  as  prescribed  in  this  title,  does  not  give  to  the  infant  or  in- 
competent person,  any  other  or  greater  interest  in  the  proceeds  of 
the  sale,  than  he  or  she  hud  in  the  property  or  interest  sold. 
Ihose  proceeds  are  deemed  property  of  the  same  nature,  as  the 
estate  or  interest  sold,  until  the  infant  arrives  at  full  age,  or  the 
incompetency  is  removed.  The  proceeds  of  the  release  of  a  possi- 
bility of  reverter  shall  be  deemed  and  treated  as  if  they  were 
proceeds  of  real  property  of  which  the  infant  was  seized  aud  pos- 
sessed. If  the  infant  should  die  before  arriving  at  full  age,  or  the 
incompetent  person  should  die  before  the  incompetency  is  removed 
not  leaving  any  personal  property,  or  not  leaving  sufficient  personal 
property  to  pay  funeral  expenses  and  expenses  that  may  be  nec- 
essary or  necessarily  incurred,  then  in  either  or  each  case  the  pro- 
ceeds are  to  be  deemed  personal  property  so  far  as  may  be  neces- 
sary to  pay  the  funeral  and  other  necessary  expenses.  The  pro- 
ceeds are  to  be  paid  upon  order  of  the  surrogate's  court  or  court 
having  jurisdiction  of  the  estate  of  the  deceased,  to  an  adminis- 
trator appointed  by  the  surrogate  to  administer  upon  decedent's 
estate,  and  after  paying  all  funoral-  expenses  and  expenses  of 
administration  and  an>  indebtedress,  the  remainder,  if  any  th^re 
be,  shall,  upon  the  order  of  the  surrogate,  be  paid  into  the  hands 
of  the  trustee  who  held  the  same,  to  be  distributed  as  the  law 
directs.  This  act  is  to  include  the  said  proceeds  of  any  infant  or 
incompetent  person  that  has  died  prior  to  this  amendment,  the 
proceeds  now  remaining  in  the  hands  of  a  trustee. 

L.  1802.  cb.  623;  L.  1007.  ch.  49.    In  effect  April  3,  1907. 

S  2860.  Infant   deemed   a   Tvard   of   court. 

Prom  the  time  of  the  filing  of  a  petition,  by  or  in  behalf  of  ;in 

fnfant,  praying  for  an  order  directing  a  conveyance,  or  a  sale, 

mortgage,  or  lease  of  his  real  pro]>orty,  or  of  an  interest  in  real 

property,    the   infant   is    considered    a    ward   of  the   court,   with 

respect  to   that  real   property   or  interest,  and  the  income  and 

proct'C-ds  theri»of. 
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8  236X.   CAm*d»  1898,  1803,  lOOe,  190T.]    Disposition  of  pro- 
ceeds; accountlnar. 

The  court  must,  by  order,  direct  the  disposition  of  the  prococls 
of  such  a  sale,  mortgage,  release  or  lease.  It  must  direct  the  in- 
veatmeut  of  auy  portion  thereof  belonging  to  the  infant  or  incom- 
petent person,  wlii:h  is  not  needed  for  the  payment  of  debts  or 
the  safe  iceepmg,  of  the  immediate  maintenance  and  educatiijn,  of 
himself  or  his  family,  or  for  the  preservation  or  improTemcut  of 
his  real  property  or  his  interest  in  real  property.  It  must  require 
a  report,  under  oath,  of  the  disposition  and  investment  thereof,  to 
be  made  as  soon  aj  practicable,  and  must  compel  periodical  ac- 
counts to  be  rendered  thereafter  by  each  person,  who  is  intrusted 
with  the  proceeds,  or  any  part  thereof.  Where  an  inchoate  right 
of  dower  is  released  as  prescribed  in  this  title  and  such  release 
is  to  accompany  a  sale  by  the  husband  of  the  property  to  which 
the  inchoate  right  of  dower  attaches,  the  court  shall  make  an 
order  requiring  one-third  of  the  amount  realized  on  the  sale  of  the 
property  to  which  the  inchoate  right  of  dower  attached  to  be 
invested  by  the  special  gxiardian,  or  paid  into  the  court  to  be  held 
for  the  beneflt  of  the  husband  during  his  life  and  upon  his  death 
for  the  benefit  of  the  wife  during  her  life,  or  the  court  may  direct 
said  amounts  to  be  paid  to  the  husband  upon  his  giving  a  bond 
in  the  penalty  of  at  least  double  the  amount  so  received  for  such 
release,  with  at  least  two  sureties,  who  shall  justify  m  double  the 
amount  of  such  penalty,  conditioned  for  the  repayment  as  the 
court  shall  direct  by  his  executors  or  administrators  of  such 
amount  upon  the  death  of  the  husband.  Where  an  inchoate  rigLi 
of  dower  is  released  as  prescribed  in  this  title,  and,  at  the  time 
of  the  application,  the  property  to  which  the  inchoate  right  of 
dower  attaches  has  already  been  sold  by  the  husband,  and  the 
wife  has  not  joined  in  the  conveyance  or  otherwise  released  her 
inchoate  right  of  dower,  the  court  shall  make  an  order  that,  as 
the  consideration  for  the  release,  or  as  part  of  the  consideration 
therefor,  there  be  paid  to  the  special  guardian  or  Into  the  court 
an  amount  to  be  lixed  by  the  court  as  equal  to  one-third  of  the 
fair  market  value  of  the  proi)erty,  to  be  invested  by  the  special 
guardian  or  hold  by  the  court  for  the  benefit  of  the  person  making 
such  payment  during  the  hfc  of  the  husband,  and  upon  his  death 
for  the  benefit  of  the  wife  during  her  life,  and  upon  her  death  to 
be  returned  to  the  person  making  such  payment  or  to  his  execu- 
tors, administrators  or  assigns;  or  in  lieu  of  such  payment  the 
court  may  allow  a  bond  to  be  given  in  the  penalty  of  at  least 
double  the  amount  .so  fixed  as  equal  to  one- third  of  the  fair 
market  value  of  the  property,  with  at  least  two  sureties,  who 
shall  justify  in  double  the  amount  of  such  penalty,  conditioned 
for  the  pavTiient  as  the  court  shall  direct,  upon  the  death  of  the 
hus])and  leaviiiir  the  wife  surviving,  of  the  said  sum  so  fixed  as 
equal  to  ono-third  of  tlie  fair  value  of  the  property,  to  be  held 
for  the  bnirfit  of  the  Avifc  during  her  life  and  upon  her  death  to 
be  returned  to  the  person  giving  such  bond  or  to  his  execntors. 
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administrators  or  assignn.  In  case  by  any  contingency,  infanta 
not  in  being  may  thereafter  become  possessed  of  any  interest  in 
said  premises  so  sold,  mortgaged  or  leased,  the  court,  in  case  of 
a  sale,  shall  cause  the  proceeds  of  the  sale,  after  paying  the  costs 
and  expenses  of  the  same,  to  be  placed  at  interest  for  the  benefit 
of  the  persons  who  are,  or  who  may  altin^tely  be  entitled  to  th«5 
same,  and  shall  not  authorize  the  distribution  of  the  same  in  ad- 
vance of  said  contingency,  except  upon  a  petition  of  some  person 
entitled  thereto,  and  upon  filing  a  bond  iu  such  penalty  as  the 
court  shall  direct,  with  two  or  more  sureties  approved  by  the 
court,  and  conditioned  that  in  case  of  any  contingency  by  which 
any  infant  not  then  in  being-  shall  thereafter  become  entitled  to 
any  of  the  proceeds  of  the  sale,  that  said  petitioner  will  pay  to 
said  person  or  persons  his  or  their  proportionate  share  of  the 
money  so  paid  over  to  said  petitioner;  and  in  the  case  of  the 
mortgaging  of  said  real  estate  the  proceeds  of  the  same,  after 
paying  costs  and  expenses,  shall  be  paid  out  and  disbursed  under 
the  direction  of  the  court  only  for  the  puri>ose  of  paying  lawful 
charges  thereon  or  repairing,  improving,  building  uprm  or  other- 
wise enhancing  in  Talue  any  real  estote  so  mortga»5»d  as  afore- 
said. 

L..    1893,   rh.   630:  L.  1903,  ch.  368;   L.  1000.  ch.   127;  L.  1907,  ch.  49. 
In  effect  April  8.  1007. 

{   2302.  Particular   estateai  fvlien  inclnded  In  sale. 

Where  the  real  property,  or  the  estate,  term  or  other  interest 
in    real    property,   directed   to   be  sold,   is   subject,   alisolutely   or 
contingently,  to  a  right  of  dower,  or  on  estate  for  life,  or  is  sub- 
ject to  an  estate  for  years,  in  the  whole  or  any  part  thereof,  the 
person,  having  the  prior  right  or  estate,  may  mauifost  in  writing 
bis  consent,  cither  to  rec'civc,  from  the  proceeds  of  the  sal?,  a 
gross  sum,  to  be  fixed  according  to  the  principles  of  law  applica- 
ble to  annuities,  in  satisfaction  of  his  right  or  estiite;  or  to  have  a 
proportionate  share  of  the  proceeds  of  the  sale  investtnl,  and  the 
mterest  thereof  paid  to  him,  from  the  time  of  the  investment,  or 
of  the  commencemont  of  his  right  or  estate,  as  justice  rciiuircH, 
until   the  determination  of   bis  right  or  estate.     I"i>on  filing  the 
consent  with  the  cieik,  the  final  order  may,  in  the  discretion  of 
the  court,  direct  a  sale  of  the  entire  property,  to  which  the  right 
or  estate  attaches.     In  such  a  (Msi*.  the  court  must,  after  the  sale, 
ascertain  the  value  of  the  right  or  interest  of  tlie  person  so  con- 
senting; and  the  final  order  must  either  direct  the  payment,  fron 
the  proceeds  of  tlie  sale,  of  the  gross  sum  so  ascertained  as  tb: 
value,   or  the   investment  of  a   just  proportion  of  the  proceeds 
and    the   payment   to  him  of  the  interest   thereof.     But   such   i 
gross   sum   shall  not   be  paid,   nor   shall  such   an  investment   bi 
made,    until   an   effectual    release   of   the   right   or   estate   of   thi 
person   so  consenting,   exe<'Uted  to  the  satisfaction  of  the  court. 
and  duly  acknowledged  or  proved,  and  certified,  in  like  manner  as 
a  deed  to  be  recorded  in  the  county,  has  been  filed  with  the  clerk. 

2  R.  8.  196.  (S  181, 182  (2  Edm.  20^);  L.  1864,  dL  417  (6  Edin.  292,,  203);  L  1874.  di, 
446,  H  18, 15, 16  (0  Edm.  032). 
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§  2808.  Id.  I  wl&en   belon^lms  to   infant,  etc. 

Where -the  interest  of  the  infant,  or  of  the  lunatic  or  other  in- 
competent person,  consists  of  a  right  of  dower,  or  an  estate  for 
Ufe,  or  for  years,  the  final  order  may  authorize  the  special  guard- 
ian or  committee  to  join,  with  the  person  or  persons  holding  the 
reversionary  estate,  in  .a  conveyance  of  the  property  to  which  the 
interest  attaches,  so  as  to  release  the  right  of  dower,  or  fully 
convey  the  particular  estate,  on  receiving,  from  the  proceeds  of 
the  sale,  a  gross  sum,  in  Ratisf action  of  that  interest,  or  a  pro- 
portionate part  of  the  proceeds,  to  be  invested  until  the  de- 
termination of  the  particular  estate;  and,  in  either  case,  to  be 
ascertained  as  prescrii»ed  in  the  la^t  section.  Where  a  propor- 
tion of  the  proceeds  is  so  received  by  the  guardian  or  committee, 
for  investment,  the  final  order  must  provide  for  the  investment 
thereof,  until  the  determination  of  the  particular  estate;  and 
then  for  the  payment  thereof  to  the*  person  entitled  thereto. 

§  2364*  Debts  of  Infant,  eto.^  to  be  paid   eanmlijr. 

In  the  application  of  money,  arising  from  a  sale,  mortgage  or 
lease,  made  for  the  purpose  of  paying  debts,  as  prescribed  in  this 
title,  the  sperial  guardian  of  the  infant,  or  the  committee  of  the 
property  of  the  incompetent  person,  must  pay  all  debts,  in  equal 
proportion,  without  giving  a  preference  to  a  debt  founded  upon 
ft  specialty,  or  upon  which  judgment  has  been  taken. 

8  &  8.  64,  S  15  (2  Bdm.  55) ;  L.  1874,  ch.  446,  S  21  (9  Edii.  MS). 
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TITLE  VIII. 

Arbitrations. 

L  Wbm  RlbmiMloii  to  arbitration  cannot  be  ma<to. 

What  controTerslea  may   be   aQbrnltted,    and   bow. 

Appointment  of  additional  arbitrator,   or  umpire. 
S868.  Time  for  bearing;  adjoornment,  etc. 
2860.  Arbitratora  to  be  sworn. 
2870.  Attendance  of  wltneaaea,  etc. 

2371.  AU  tbe  arbitrators  to  meet;  wben  majorltj  may  award. 
2872.  Award;   to  be  antbentlcated,   etc. 
2878.   Motion  to  confirm  award. 
2874.  Id.;  to  vacate  award. 
287B.  Id.;  to  modify  or  correct  award. 

2876.  Motions;  wben  to  be  made. 

2877.  Ckwts  on  Tacating  award. 

2878.  Judgment  on  award;  wben  and  bow  entered.    Oofts. 
2870.  Jodgment-raU. 

2880.  Effect  of  Judgment;  bow  enforced. 

2881.  Appeal. 

2882.  Bitect  of  party's  deatb,  lunacy,  etc.;  pcoceedlngs  tbenopaa. 
2888.  Bevocatlon  of   submission. 
2884.  Liability  of  party  who  revokes. 
2886.  Limitation   of  recovery  against   blm. 

Application  of  this  title. 


1  S866.  Itiriaen  •nbmlMion  to  Arbitration  oamnot  bo  waAAi 

A  submission  of  a  controTersy  to  arbitration  cannot  be  mads^ 
cither  as  prescribed  in  this  title  or  otherwise,  in  either  of  the 
foUowinir  cases: 

1.  Where  one  of  the  parties  to  the  controversy  is  an  infant, 
or  a  person  incompetent  to  manage  his  affairs,  by  reason  of  InnaGa^ 
idiocy,  or  habitual  druulieuueBS. 

2.  Where  the  controversy  arises  re8i>ectiDg  a  claim  to  an  es> 
late  in  real  property,  in  fe«^  or  for  life. 

But  where  a  person,  capable  of  entering  into  a  submission, 
has  knowingly  entered  into  the  same  with  a  person  incapable 
of  so  doing,  as  prescribed  in  subdivision  first  of  Uiis  section,  the 
objection,  on  the  ground  of  incapacity,  can  be  taken  only  in  be- 
half of  the  person  so  incapacitated.  And  the  second  subdlTislon 
of  this  section  does  not  prevent  the  submisRion  of  a  claim  to  an 
•state  for  years,  or  other  interest  for  a  term  of  years,  or  for  one 
year  or  less,  in  real  property;  or  of  a  controversy  respecting  the 
partition  of  real  property  between  joint  tenants  or  tenants  in 
eommon;  or  of  a  controyersy  respecting  the  boundaries  of  lands^ 
or  the  admeasurement  of  dower. 

2  B.    S.  641,   81  1  and  2  (2  Bdm.  080). 

8  2866.  "Wliat  controveraiea  may  be  •nbmltted,  nnd  lio^sr. 

filxcept  as  otherwise  prescribed  in  the  last  section,  two  or  more 
persons  may,  by  an  instrument  in  writing,  duly  acknowledged 
or  proyed,  and  certified,  in  like  manner  as  a  deed  to  be  recorded, 
submit  to  the  arbitration  of  one  or  more  arbitrators,  any  contro^ 
yersy,  existing  between  them  at  the  time  of  the  submission,  which 
might  be  the  subject  of  an  action.  They  may,  in  the  submission, 
agree  that  a  judgment  of  a  court  of  record,  specified  in  the  In- 
strument, shall  be  rendered  upon  the  award,  made  pursuant  to 
the  submission.  If  the  supreme  conrt  is  thus  specified,  the  oub- 
mission  may  also  specify  the  county  in  which  the  judgment  shall 
be  entered.  If  it  aoee  not,  the  judgment  may  be  entered  in  any 
Oounty. 

Id.,  part  of  I  1  and  S  0. 
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i  2367.  Appointment  of  additional  arbitrator,  or  umpire. 

Where  a  submissioo  is  made  as  prescribed  in  this  title,  au  addi^ 
tional  arbitrator  or  an  umpire  cannot  be  selected  or  appointed,  un- 
less the  submission  expressly  so  provides.  Where  a  suUiuissiou. 
made  either  as  prescribed  in  this  title  or  otherwise,  provides  that 
two  or  more  arbitrators,  therein  designated,  may  select  or  ap- 
point a  person  as  au  additional  arbitrator  or  as  an  umpire,  the 
selection  or  appointment  must  be  in  writing.  An  additional  aibi- 
trator  or  umpire  must  sit  with  the  original  arbitrators  upon  the 
hearing.  If  testimony  has  been  taken  before  his  selection  or  ap« 
pointment,  the  matter  must  be  reheard,  unless  a  rehearing  is 
waived  in  the  submission,  or  by  the  subsequent  written  consent 
of  the  parties,  or  their  attorneys. 

f  2868.  Time  for  hearlngri  adjonrnment,  ete. 

Subject  to  the  terms  of  the  submission,  if  any  are  specified 
therein,  the  aroitrators,  selected  as  prescribed  in  this  title,  must 
appoint  a  time  and  place  for  the  hearing  of  the  matters  sub- 
mitted to  them;  and  must  cause  notice  thereof  to  be  given  to 
each  of  the  parties.  They,  or  a  majority  of  them,  may  adjourn 
the  hearing  from  time  to  time,  upon  the  application  rf  either 
party,  for  good  cause  shown,  or  upon  their  own  motion;  but  not 
beyond  the  day  fixed  in  the  submission  for  rendering  their  award, 
unless  the  time  so  fixed  is  extended  by  the  written  consent  of  the 
parties  to  the  submission,  or  their  nttorneys. 

2  R.  S.  641,  i  8. 

I  2860.  Arbitrators  to  be  aworn. 

Before  hearing  any  testimony,   arbitrators  selected  either  as 

Srescribed  in  this  title  or  otherwise  must  be  sworn,  by  an  officer 
esignated  in  section  842  of  this  act,  faithfully  and  fairly  to 
hear  and  examine  the  matters  in  controversy,  and  to  make  r. 
just  award,  according  to  the  best  of  their  understanding;  unleps 
the  oath  is  waived,  by  the  written  consent  of  the  parties  to  the 
submission,  n*  their  attorneys. 
Id.,  i  4,  and  part  of  {  6.  - 

I  2876.  Attendance  of  iritneHMetf,  etc 

The  arbitrators,  selected  either  as  prescribed  in  this  title,  or 
otherwise,  or  a  majority  of  them,  may  require  any  person  to 
attend  before  them  as  a  witness;  and  they  have,  and  each  of 
thorn  has,  the  same  powers,  with  respect  to  all  the  proceedings 
before  them,  wbirh  nro  con  for  red,  by  the  provisions  of  title  second 
of  chapter  ninth  of  this  act,  upon  a  board,  or  a  member  of  a 
board,  authorized  l)y  law  to  hear  testimony. 

Id.,  §  6.  and  part  of  S  B- 

S  2871.  All  the  arbltratora  to  meet;  wben  majority  naay 
award.    Fees. 

All  the  nrbltrators,  selected  ns  prescribed  in  this  title,  must  meet 
together,  and  henr  all  the  allegations  and  proofs  of  the  parties; 
but  an  aw*ard  by  r  majority  of  them  is  valid,  unless  the  concur- 
rence of  all  I:  exproHsly  requirod  in  the  submission.  Unless  it  is 
otherwise  expressly  provided  in  the  submission,  the  award  may 
require  the  payment,  by  either  party,  of  the  arbitrators*  fees,  not 
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t*xo^diDg  the  fees  allowed  to  a  like  number  of  refereea  in  the 
supreme  court;  and  also  their  expenses. 

2  R.  S.  541,  S  7. 

I  X872«  Award }  to  be  aatheutteat«d,  ete. 

To  entitle  the  award  to  be  enforced,  as  prescribed  in  this  title, 
it  mast  be  in  writing;  and,  within  the  time  limited  in  the  dubmis- 
aioiif  if  any,  subscribed  by  the  arbitrators  making  it;  acknowl- 
edged or  proved,  and  certified,  in  like  manner  as  a  deed  to  be 
recorded;  and  either  filed  in  the  office  of  the  clerk  of  the  court, 
in  which,  by  the  submission,  judgment  is  authorized  to  be  en- 
tered upon  the  award,  or  delivered  to  one  of  the  parties,  or  his 
attorney. 

Id..  !  6,  and  part  of  S  0. 

1 93T8.  Motion  to  conflrm  a-vrard. 

At  any  time  within  one  year  after  the  award  is  made  as  pre- 
scribed in  the  last  section,  any  party  to  the  submission  may  ap- 
ply to  the  court,  specified  in  the  submission,  for  an  order  confirm- 
ing the  award;  and  thereupon  the  court  must  graut  such  an  order, 
unless  the  award  is  vacated,  modified  or  corrected,  as  prescribed 
in  the  next  two  sections.  Notice  of  the  motion  must  be  served, 
upon  the  adverse  party  to  the  submission,  or  his  attorney,  as 
prescribed  by  law  for  service  of  notice  of  a  motion  upon  an  attor- 
ney in  an  action  in  the  same  court.  In  the  supreme  court,  the 
motion  must  be  made  within  the  judicial  district,  embracing  the 
county  where  the  judgment  is  to  be  entered. 

Id.,  rcmsindor  of  f  9. 

9  2874.  Id.  I  to  T^aeate  airard. 

In  either  of  the  following  cases,  the  court,  specified  in  the  sub- 
mission, must  make  an  order  vacating  the  award,  upon  the  appli- 
cation of  either  party  to  the  submission: 

1,  Where  the  award  was  procured  by  corruption,  fraud,  or  other 
undue  means.  ' 

2.  Where  there  was  evident  partiality  or  corruption  in  the  arbi- 
trators, or  either  of  them. 

3.  Where  the  arbitrators  were  guilty  of  misconduct,  in  refusing 
to  postpone  the  hearing,  upon  sufficient  cause  shown,  or  in  refus- 
ing to  hear  evidence,  pertnient  and  material  to  the  controversy; 
or  of  any  other  misl)ehavior,  by  which  the  rights  of  any  party 
have  been  prejudiced. 

4,  Where  the  arbitrators  exceeded  their  powers,  or  so  imper- 
fectly executed  them,  that  a  mutual,  final,  and  definite  award, 
npon  the  subject-matter  submitted,  was  not  made. 

Where  an  aM'ard  is  vacated,  and  the  time,  within  which  the 
submission  requires  the  award  to  be  made,  has  not  expired,  the 
court  may,  in  its  discretion,  direct  a  rehearing  by  the  arbitrators. 

Id.,   i  10,  and  part  of  §  1.3. 

I  2376.  Id. I  to  modify  or  correct  a^ward. 

In  either  of  the  following  cases,  the  court,  specified  in  the  sub- 
mission, must  make  an  order  modifying  or  correcting  the  award, 
upon  the  application  of  either  party  to  the  submission: 

1.  Where  there  was  an  evident  miscalculation  of  figures,  or 
an  evident  mistake  in  the  description  of  any  person,  things  or 
property,  referred  to  in  the  award. 

5S7 
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2.  Where  the  arbitrators  have  awarded  npon  a  matter  not  sab- 
mitted  to  them,  not  affecting  the  merits  of  the  dtKusiou  upuu 
the  matters  submitted. 

3.  Where  the  award  in  imperfect  in  a  matter  of  form,  not 
affecting  the  merits  of  the  controyersy,  and  if  it  had  been  a 
referee's  report,  the  defect  could  have  been  amended  or  disre- 
garded by  the  court. 

The  order  may  modify  and  correct  the  award,  so  as  to  affcd 
the  intent  thereof,  and  promote  justice  between  the  parties, 

2  B.  S.  641,  H  11  and  13. 

{  2376.  Motions)  ^rhen  to  be  made. 

Notice  of  a  motion  to  vacate,  modify  or  correct  an  award,  must 
be  served  upon  the  adverse  p^u  ty  to  the  submission,  or  his  attor- 
ney,  within  three  months  after  \h  ^  award  is  filed  or  delivered, 
as  prescribed  by  law  for  aorvico  of  i  >tice  of  a  motion,  upon  an 
attorney  in  an  action.  For  the  purposes  >f  the  motioii»  any  jnd^, 
who  might  make  an  order  to  stay  the  proceedings,  in  an  action 
brought  in  the  same  court,  may  make  an  order,  to  be  served  with 
the  notice  of  mdtion,  staying  the  proceedings  of  the  adyerse  partj 
to  enforce  the  awn.rd. 

Id..  I  12. 

I  2877.  Coata  on  ▼mea.tlnv  a^ivard* 

Where  the  court  vacates  an  award,  costs,  not  exceeding  twenty- 
five  dollars  and  disL  arsements,  may  be  awarded  to  the  prevailing 
party;  and  the  payment  thereof  may  be  enforced,  in  like  manner 
as  tne  payment  of  costs  upon  a  motion  in  an  action. 

Id.,  i  19,  am'd. 

f  2378.  Jndflrment  on  n^rnrdi  vrhen  and  bo^r  entered. 
Oosts. 

Upon  the  granting  of  an  order  confirming,  modifying,  or  correct- 
ing an  award,  judgment  'nay  be  entered  in  conformity  there- 
with, as  upon  a  referee's  report  in  an  action,  except  as  ii  othor- 
wise  prescribed  in  this  title.  Costs  of  the  application,  and  v  jhc 
proceedings  subsequent  thereto  not  exceeding  twenty-five  dollars 
and  disbursements,  may  be  awarded  by  the  court,  ii.  its  discre- 
tion. If  awarded,  the  amount  thereof  must  be  included  in  the 
judgment. 

Id..  8  14,  am'd. 

§   2879.   Jndflrment-roll. 

Immediately  after  entering  judgment,  the  clerk  must  attach 
together  and  file  the  following  papers,  which  constitute  the 
judgment-roll: 

1.  The  submission;  the  selection  or  appointment,  if  any,  of  an 
additional  arbitrator,  or  umpire;  nnd  each  written  extension  of 
♦he  time,  if  anv,  within  which  to  make  the  award. 

2.  The  award. 

3.  Uach  notice,  affidavit,  or  other  paper,  used  upon  an  appli- 
cation to  confirm,  modify,  or  correct  tbe^  award,  and  a  copy  of 
each  order  of  the  court,  upon  such  an  application. 

4.  A  copy  of  the  judgment 
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The  Judgment  may  be  docketed,  as  if  it  was  rendered  in  an 
action. 

2  R.  S.  541.  f  16,  and  part  of  |  16.  am'd. 

I  2t880.  BITect  of  JiLdsmenti  hovr  enforoed. 

The  judgment  so  entered  has  the  same  force  and  effect,  in 
all  respects,  as,  and  is  subject  to  all  the  provisions  of  law  relat- 
ing to,  a  judgment  in  an  action;  and  it  may.  be  enforced,  as  if  it 
had  been  rendered  in  an  action  in  the  court  in  which  it  is 
entered. 

Id.,  part  of  I  16.    See  |  1270.  ante;  also.  H  1240  and  1241. 

f  :S881.  Appeal. 

An  appeal  may  be  taken  from  an  order  vacating  an  award,  or 
from  a  judgment  entered  upon  an  award,  as  from  an  order  or 
judgment  in  an  action.  The  proceedings  upon  such  an  appeal, 
including  the  judgment  thereupon,  and  the  enforcement  of  the 
judgment,  are  governed  by  the  provisions  of  chapter  twelfth  of 
this  act,  as  far  as  they  are  applicable. 

Id.,  ft  16.  17,  20  and  ,21.  am'd. 

S  2383.  E^fleet  of  pmrty'a  de»tli,  lunaeTy  ete.|  proeeedlniTB 


The  death  of  a  party  to  a  submission,  made  either  as  prescribed 
in  this  title  or  otherwise,  or  the  appointment  of  a  committee  of 
the  person  or  property  of  such  a  party,  as  prescribed  in  title 
sixth  of  this  chapter,  operates  as  a  revocation  of  the  submission, 
if  it  occurs  before  the  award  is  filed  or  delivered;  but  not  after- 
wards. Where  a  party  dies  afterwards,  if  the  submission  con- 
tains a  stipulation,  authorizing  the  entry  of  a  judgment  upon  the 
award,  the  award  may  be  confirmed,  vacated,  modified,  or  cor- 
rected, upon  the  application  of,  or  upon  notice  to,  his  executor  or 
administrator,  or  a  tsmporary  administrator  of  his  estate;  or, 
where  it  relates  to  real  property,  fads  heir  or  devisee,  who  has 
succeeded  to  his  interest  in  the  real  property.  AVhere  a  commit- 
tee of  the  property,  or  of  the  person,  of  a  party,  is  appointed, 
after  the  award  is  filed  or  delivered,  the  award  may  be  confirmed, 
vacated,  modified,  or  corrected,  upon  the  application*  of,  or  no- 
tice to,  a  committee  of  the  property ,  but  not  otherwise.  In  a  case 
specified  in  this  section,  a  judge  of  the  court  may  make  an  order, 
extending  the  time  within  which  notice  of  a  motion  to  vacate, 
modify,  or  correct  the  award,  must  be  served.  TTpon  confirming 
an  award,/ where  a  party  has  died  since  it  was  filed  or  delivered, 
the  court  must  enter  judgment  in  the  name  of  the  original  party; 
and  the  proceedings  thereupon  are  the  same,  as  where  a  party 
dies  after  a  verdict. 

I  2B888.  Relocation  of  •ubmlaMlon. 

A  submission  to  arbitration,  made  either  as  prescribed  in  this 
title  or  otherwise,  cannot  be  revoked  by  either  party,  after  the 
allegations  and  proofs  of  the  parties  have  been  closed,  and  the 
matter  finally  submitted  to  the  arbitrators  for  their  decision.  A 
revocation,  when  allowed,  must  be  made  by  an  instrnment  in 
writing,  signed  by  the  revoking  party,  or  his  authorized  agent 
and  delivered  to  the  arbitrators,  or  one  of  them;  and  it  Is  not 
necessary  in  any  case,  that  the  instrument  of  revocation  shouid 
be  under  seal.    Any  party  to  a  submission  may  thus  revoke  it; 
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whether  he  i0  a  sole  party  to  the  controveriy,  or  one  of  two  or 
Here  parties  on  the  same  side. 
*)  R.  8.  541,  part  of  S  23. 

§  2fi»84.  liiablUty  of  party  who  voTOlces. 

Where  a  party  expressly  revokes  a  submission,  made  either  aa 
prescribed  in  this  title  or  otlierwise,  any  other  party  to  the  sub- 
mission may  maintaiu  an  action  agaluM:  him,  and  also  againsL 
his  sureties,  if  any,  upon  the  submission,  or  any  instrument  col- 
lateral thereto,  in  which  action  the  plaintiff  may  recover  all  the 
costs  and  other  expenses,  and  all  the  damages,  which  he  has  in- 
curred in  preparing  for  the  arbitration,  and  iu  couductinur  the 
proceedings  to  the  time  of  the  revocation.  SSther  of  the  arbi- 
trators may  recover,  iu  an  action  against  the  revoking  party,  his 
reasonable  fees  and  expenses. 

Id.,  part  of  1123  and  24. 

§  aiUMI.  lilmltation  of  recovery  agralnut  him. 

A  sum,  penalty,  forfeiture^  or  damages,  shall  not  be  recovered 
for  a  revocation  of  a  submission  to  arbitration,  made  either  as 
prescribed  in  this  title  or  otherwise,  except  as  prescribed  in  the 
last  section;  notwithstanding  any  stipulated  damages,  penalty,  or 
forfeiture,  expressed  in  the  eubmlssioa,  or  in  any  instrument  col- 
lateral thereto. 

Id.,  125. 

§  238<l.  Application  of  this  title. 

This  title  docs  not  affect  any  right  of  action  in  affirmance,  dis- 
affirmance, or  for  the  modification  of  a  submission,  made  either 
Ri  proscribed  in  this  title  or  otherwise,  or  upon  an  instrument  col- 
lateral thereto,  or  ui>on  an  award  made  or  purporting  to  be  made 
in  pursuance  thereof.  And,  except  as  otherwise  expressly  pre- 
scribed therein,  this  title  does  not  nffoct  a  submis.sion,  made  other- 
wise than  as  prescribed  therein,  or  any  proceedings  taken  pur- 
suant to  such  a  submission,  or  any  instrument  collateral  thereto. 

Parcof  |33,sm'(L 
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TITLE  IZ. 
Proceedings  to  foreclose  a  mortgagee  by  advertisexnent. 

IBee  ch.   223,  L.   1900,  by  which  purchaaer  le  enUtled  to  certlflied  copies  ci 

affltUvitH.  ] 

8ec.  2387.  When  mortgage  may  be  foreclosed. 
2388.  Notice  of  sale;   bow  given. 
2.tS9.  Id.;  how  8t>rved. 
2300.  Duty  of  county  clerk. 
2381.  ContentM  oC  uotic^  of-  sale. 

2392.  Sale;   bow  pfwtponed. 

2393.  Id. ;   how  conduotrd. 

2394.  Mortgagee,  etc.,  may  purchase. 

2395.  KITviit  of  sale. 

2^9(1.  Affidavit  of  pale,  and  of  posting,  serving,  etc.,  notices. 
2397.  When  one  affidavit  RufflcoM:  printed  notice  to  be  annexed. 
2/t98.  Affidavits  may  be  filed  and  recorded. 

2399.  Note  upon  record  of  mortgage. 

2400.  Deed  not  necessary. 

2401.  Costs  allowed. 

2402.  Expenses  allowed. 

2403.  Taxation    thereof. 

2404.  Surplus  money  to  be  paid  Into  supreme  court. 

2405.  Claimant  of  surplus  money  to  file  petition. 

2406.  Application   for  surplus   money. 

2407.  Order  for  distribution. 

2408.  Limitation  of  lant  four  sectlonii. 

2408a.  Delivery   of  certain   affidavits   to   purchaser. 

2409.  Application  of  this  title  to  mortgages  to  the  Btate. 

t  S8H7.  IVlftea   movtsAse    may   be    fvrecloned. 

A  mortg-age  upon  real  property,  sitnated  within  the  State,  con- 
taining' tiierein  a  power  to  the  mortgngeo,  or  any  other  person,  to 
Kell  the  mortgaged  property,  upon  deiault  being  made  in  a  con- 
dition of  the  mortgage,  mar  be  foret-losed,  in  the  manner  pre- 
scribed in  this  title,  where  the  following  requisites  concur: 

1.  Default  has  been  made  in  a  condition  of  the  mortgage, 
whereby  the  power  to  sell  has  become  operative. 

2.  An  action  has  not  been  brought  to  recover  the  debt  secured 
by  the  mortgage,  or  any  part  thereof;  or,  if  such  sin  fl<-tion  haK 
l)een  l)rought.  it  has  been  discontinued,  or  final  judgment  has 
been  rendered  tiierein  against  the  plaintiff,  or  an  execution,  issued 
upon  a  judgment  rendered  therein  in  favor  of  the  plaintiff  has 
been  returned  wholly  or  partly  unsatisfied. 

3.  The  mortgage  has  beeu  recorded  in  the  proper  book  for  re- 
cording mortgages,  in  the  county  wherein  the  property  is  situ- 
ated 

2  B.   S.   646,  If  1  and  2   (2  £<hn.   564). 

S  2388.  [Am*A,  1804,  IfKH),  1005.]  BTotfce  of  nale?  how 
griven. 

The  person  entitled  to  execute  the  power  of  sale,  must  give 
notice,  m  the  following  manner,  that  the  mortgage  will  he  fore- 
closed, by  a  sale  of  the  mortgaged  property,  or  a  part  thereof,  at 
a  time  and  place  specified  in  the  notice: 

1.  A  copy  of  the  notice  must  be  published,  at  least  once  in  each 
of  the  twelve  weeks,  immediately  preceding  the  day  of  sale,  in  a 
newspaper  publiiihed  in  the  county  or  in  a  n.un1cipal  copporaticm 
a  part  of  which  i.s  within  the  county  in  which  the  property  to  be 
•old,  or  a  part  thereof,  Is  situated. 

L.    1804.   ^h.   730. 

2.  tAm*d,  10O4.1  A  copy  of  the  notice  tnnst  be  fastened  np, 
at  least  eighty-fonr  days  before  tlie  day  of  sale,  in  a  conspicuous 
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place,  at  or  near  the  entrance  of  the  building,  where  the  countj 
court  of  eacli  county,  wherein  the  property  to  be  sold  is  situ- 
ated, is  directed  to  be  held;  or,  if  there  are  two  or  more  such 
buildings  in  the  same  county,  then  in  a  like  place,  at  or  near  the 
entrance  of  the  building  nearest  to  the  property;  or,  in  the  city 
and  county  of  New  York,  in  a  like  place^  at  or  near  the  entrance 
of  the  building  where  the  trial  and  special  terms  of  the  supreme 
court  of  the  first  judicial  district  are  directed  by  law  to  be  held. 

U    1904,    ch.   49.      In  effect  Sept.    1,   1904. 

3.  A  copy  of  the  notice  must  be  deliTered,  at  least  eighty-four  V 
days  before  the  day  of  sale,  to  the  clerk 'of  each  county,  wherein 
the  mortgaged  property,  or  any  part  thereof,  is  situated. 

4.  [Ani*d,  lOOO,  ilKKS.l  A  copy  of  the  notice  must  be  serred,  as 
prescribed  in  the  next  section,  upon  the  mortgagor,  or,  if  he  is 
dead,  upon  his  executor  or  administrator,  if  an  executor  or  ad- 
ministrator has  been  appointed,  and  also  upon  his  heirs,  providing 
he  died  the  owner  of  the  mortgaged  premises.  A  copy  of  the 
notice  may  also  be  served,  in  a  like  manner,  upon  a  subsequent 
grantee  or  mortgagee  of  the  property,  whose  conveyance  was 
recorded,  in  the  proper  office  for  recording  it  in  the  county,  at 
the  time  of  the  nrst  publication  of  the  notice  of  sale;  upon  the 
wife  or  widow  of  the  mortgagor,  and  the  wife  or  widow  of  each 
subsequent  grantee  whose  conveyance  was  so  recorded,  then  hav- 
ing an  inchoate  or  vested  right  of  dower,  or  an  estate  in  dower, 
subordinate  to  the  lien  of  the  mortgagee;  or  in  the  event  of  the 
death  of  the  subsequent  grantee  who  was  at  the  time  of  his 
death  the  owner  of  the  mortgaged  premises,  then  upon  his  heirs; 
or  upon  any  person,  then  having  a  lien  upon  the  property,  subse- 

Suent  to  the  mortgage  by  virtue  of  a  judgment  or  decree  duly 
ocketed  in  the  county  clerk's  office  and  constituting  a  specific  or 
general  lien  upon  the  property.  The  notice,  specified  in  this  sec- 
tion, must  be  subscribed  by  the  person  entitled  to  execute  the 
power  of  sale,  unless  his  name  distinctly  appears  in  the  body  of 
the  notice,  in  which  case  it  may  be  subscribed  by  his  attorney  or 
agent. 

2  R.  S.  645.  I  3,  am*d :  L.  1842.  ch.  277.  f  5 ;  L.  1844.  ch.  846.  f  1.  and 
L.  1857,  ch.  308.  i  1  (4  Edm.  534.  667);  L.  1900.  ch.  766;  L.  1906,  ch. 
483.      In   effect  Sept.    1.    1905. 

f  2389.   tAm'd,    1887.]  Id.i   how   served. 

Service  of  notice  of  the  sale,  as  prescribed  in  subdivision  fourth 
of  the  last  section,  must  be  made  as  follows: 

1.  t'pon  the  mortgagor,  his  wife,  widow,  executor,  or  admin- 
istrator, or  a  subsequent  grantee  of  the  property,  whose  convey- 
ance is  upon  record,  or  his  wife  or  widow;  by  delivering  a  copy  of 
the  notice^  as  prescribed  in  article  first  of  title  first  of  chapter 
fifth  of  this  act,  for  delivery  of  a  copy  of  a  summons,  in  order  to 
make  personal  service  thereof  upon  the  person  to  l>e  served;  or 
by  leaving  such  a  copy,  addres.sed  to  the  person  to  be  served,  at 
his  dwelling-house,  with  a  person  of  suitable  aire  and  discretion 
at  least  fourteen  days  before  the  day  of  sale.  If  said  mortgagor 
is^  a  foreign  corporation,  or  being  a  natural  person,  he,  or  his 
wife,  widow,  executor  or  administrator,  or  a  subsequent  grantee 
of  the  property  whose  convevance  is  upon  record,  or  his  wife  or 
widow,  is  not  a  resident  of  or  within  the  State,  then  service 
thereof  may  he  made  upon  them  in  like  manner  without  the  State, 
at  least  twenty-eisrlit  days  prior  to  the  dav  of  sale. 

2.  Fpon  any  other  person,  either  in  the  same  method,  or  by 
depositing  a  copy  of  the  notiro  in  the  post-office,  properly  incloseil 
in  a  postpaid  wrapper,  directed  to  the  person  to  be  served,  at  his 
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place  of  residence,  at  least  twenty-eight  days  before  the  day  of 
sale. 

Id..    S  3,  am'd;  U  1887,  rh.  686. 

§  SSOO.  Uutr  of  eovnty   elerlc 

A  county  clerk,  to  whom  a  copy  of  a  notice  of  sale  is  deliy^ 
ered,  as  prescribed  in  subdivision  third  of  the  last  section  but 
one,  must  forthwith  affix  it  in  a  book  kept  in  his  office  for  that 
purpose:  must  make  and  subscribe  a  minute,  at  the  bottom  of  the 
copy,  of  the  time  when  he  received  and  afflsTed  it;  and  must  index 
the  notice  to  the  name  of  the  mortgagor. 

2  B.   S.  545.  I  3  In  part,  ma  am*d  by  L.  1857,  ch.  808.  f  1. 

f  3891.  CoMteBta  of  iiotl««  of  sale. 

The  notice  of  sale  must  specify: 

1.  The  names  of  the  mortgagor,  of  the  mortgagee  and  of  each 
assignee  of  the  mortgage. 

2.  The  date  of  the  mortgage,  and  the  time  when,  and  the  place 
where,  it  is  recorded. 

3.  The  sum  claimed  to  be  due  upon  the  mortgage,  at  the  time 
of  the  first  publication  of  the  notice;  and,  if  any  sum  secured  by 
the  mortgage  is  not  then  due,  the  amount  to  become  due  there- 
upon. 

4.  A  description  of  the  mortgaged  property,  conforming  sub- 
stantially to  that  contained  in  the  mortgage. 

Id.,    f  4. 

f  2382.   8«.le}  Jiow  postponed. 

The  sale  may  be  postponed,  from  time  to  time.  In  that  case,  a 
notice  of  the  Postponement  must  be  published,  as  soon  as  prac- 
ticable thereafter,  in  the  newspaper  in  which  the  orifrinal  notice 
was  published;  and  the  publication  of  the  original  notice,  and  of 
each  notice  of  postponement,  must  be  continued,  at  least  once  in 
each  week,  until  the  time  to  which  the  sale  is  finally  postponed. 

Id.,  i  5.. 

I  2383.   Id.  I   hovr    eondneted. 

The  sale  must  be  at  public  auction,  in  the  day-time,  on  a  dav 
other  than  Sunday  or  a  public  holiday,  in  the  county  in  which 
the  mortgaged  property,  or  a  part  thereof,  is  situated;  except 
that,  where  the  mortgage  is  to  the  people  of  the  State,  the  sale 
may  be  made  at  the  Capitol.  If  the  property  consists  of  two  or 
more  distinct  farms,  tracts,  or  lots,  they  must  be  sold  separately; 
and  as  many  onFy  of  the  distinct  farms,  tracts,  or  lots,  shall  be 
sold,  as  it  is  necessary  to  sell,  in  order  to  satisfy  the  amount  due 
at  the  time  of  the  sale,  and  the  costs  and  expenses  allowed  by 
law.  But  where  two  or  more  buildings  are  situated  upon  the 
same  city  lot,  and  access  to  one  is  obtained  through  the  other, 
they  must  be  sold  together. 

Id.,   i   8,   am'd. 

I  2884.  Mortyaveey   etc.*   may    purcliase.  * 

The  mortgagee,  or  his  assignee,  or  the  legal  representative  ot 
dther,  may,  fairly  and  in  good  faith,  purchase  the  mortgaged 
property,  or  any  part  thereof,  at  the  sale. 

Id.,   i   7. 

t  2885.  Effect   of  sale. 

A  sale,  made  and  conducted  as  prescribed  in  this  title,  to  a 
purchaser  in  good  faith,  is  e<iuivalent  to  a  sale,  pursuant  to  judg- 
ment in  an  action  to  foreclose  the  mortgnge,  no  far  only  na  to  be 
an  entire  bar  of  all  claim  or  enuity  of  redemption,  upon,  or  with 
respect  to,  the  property  sold,  of  each  of  the  following  persons: 
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1«  The  mortgagor,  his  heir,  deyisee,  eza;utor  or  adminiatrator. 

2.  Each  person  claiming  under  any  of  them,  by  virtue  of  h 
title  or  of  a  lien  by  judgment  or  decree,  subsequent  to  the  mort- 
gage, upon  whom  the  notice  of  sale  was  seryed,  as  prescribed  in 
this  title. 

3.  £2ach  person  so  claiming,  whose  assignment,  mortgage,  or 
other  conveyance  was  not  duly  recorded  in  the  proper  book  for 
recording  the  same  in  the  county,  or  whoso  judgment  or  decree 
wan  not  duly  docketed  in  the  county  clerk's  office,  at  the  time 
of  the  delivery  of  a  coi)y  of  the  notice  of  said  sale  to  the  clerk 
of  the  county;  and  the  executor,  administrator,  or  nssignee  of 
such  4  person. 

4.  Every  other  person,  claiming  under  a  statutory  lien  or  in- 
cumbrance, created  subsequent  to  the  mortgage,  attaching  to  the 
title  or  interest  of  any  person,  designated  in  either  of  the  fore- 
going subdivisions  of  this  section. 

6.  The  wife  or  widow  of  the  mortgagor,  or  of  a  subsequent 
grantee,  uix)n  whom  notice  of  the  sale  was  served  i..i  prescribed 
in  this  title,  where  the  lien  of  the  mortgage  was  superior  t'^  her 
contingent  or  vested  right  of  dower,  or  her  estate  in  dower. 

2  R.  S.  546.  f  8,  am*d;  L.  1842,  ch.  277,  and  U  1844,  ch.  840,  I  4  (4  Oda. 
535.  668). 

§  2306.  rAm*d,  1008,  1012.]  Affidavit  of  sale,  and  of  post- 
Iner,  Acrviner.   et  cetera,  iiotlce. 

An  affidavit  of  the  sale,  stating  the  time  when,  and  the  place 
where,  the  sale  was  made;  the  sum  bid  for  each  distinct  parcel, 
separately  sold;  the  name  of  the  puri'haser  of  each  distinct  parcel; 
and  tht»  name  of  the  person  or  persons,  court  officer  or  other  officer, 
to  whom  the  proceeds  of  the  sale  were  paid,  and  the  sums  thereof 
must  be  made  by  the  person  who  officiated  as  auctioneer  upon  the 
sale.  An  affidavit  of  the  publication  of  the  notice  of  sale,  and  of 
the  notice  or  notices  of  post,i)cmemont,  if  any,  may  he  made  by  the 
publisher  or  printer  of  the  newspaper  in  which  they  were  pul»- 
lished,  or  by  his  foreman  or  principal  clerk.  An  affidavit  of  the  af- 
fixing of  a  copy  of  the  notice,  at  or  near  the  entrance  of  the  proper 
courtliouse,  may  be  made  by  the  person  who  so  affixed  it,  or  by  any 
persrm  who  saw  it  so  allixcd,  ai  least  ei.'^hty-four  days  iK'fore 
the  day  uf  sale.  An  affidavit  of  the  athxing  of  a  copy  of  the 
notice  in  the  book,  kept  by  the  county  clerk,  may  be  made  by 
the  county  clerk,  or  by  any  pcrsdu  wJio  saw  it  so  affixed,  at  least 
ci>;hty-four  days  before  the  day  of  sale.  An  affidavit  of  the 
service  of  a  C(»py  of  the  uot'uh"  iidou  the  mortgagor,  or  up<»n  any 
«»ther  person,  upon  whom  tic  notice  must  or  may  be  served,  may 
he  made  by  th<'  person  who  made  the  service.  Where  two  or 
more  distinct  parcels  are  s>ld  to  different  purchasers,  separate 
atlidavits  may  ])»•  made  with  respect  to  each  parcel,  or  one  set 
of  affidavits  may  be  made  for  all  the  parcels. 

Id..  S  U.  and  am'd  L.   1M4,   rh.  P.4^i:  U   1857.  ch.  308,  conmlldated  and  ain'd. 
Am'd  by  L.   1008.   ch.   2?H;  L.   1912.   ch.   343    In    effect    Sept.    1,    1»12. 

9   23$>7.   [Am'd,  18H2.]    AVhen  «ine  aadavlt  unfflcea  printed 
notice  to   be  annexed. 

The  matters  recpiired  to  be  contained  in  any  or  all  of  the  affi- 
davits, specified  in  the  last  sf^ction,  may  be  contained  in  one 
affidavit,  wJiere  tlie  same  pcrs^ui  di'poscs  with  respect  to  them. 
A  printed  coi)y  of  tlit»  notice  of  sale  must  be  annexed  to  each 
affidavit;  and  a  printed  c(»i)y  of  en  eh  notice  or  postponement  must 
be  annexed  to  the  nindnvit  of  pu])Iication,  and  to  the  affidavit  of 
sale.     But  one  copy  of  the  notice  suffices  for  two  or  more  affl- 
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daTits  'Where  they  all  refer  to  it  and  are  annexed  to  each  other 
and  filed  and  recorded  together. 

2  R.  S.  54S,  part  of  |  9,  am'd. 

I  ^08.  [Am'd,  1904.]  AAdaTltM  mar  be  filed  and  recorded. 

Xbe  affidavits  specified  in  the  last  two  sections,  may  be  filed 
in  the  office  for  recording  deeds  and  mortgages,  in  the  county 
where  the  sale  took  place.  They  must  be  recorded  at  length  by 
the  officer  with  whom  they  are  filed,  in  the  proper  book  for  re- 
cording deeds.  The  original  affidavits,  so  filed,  the  record  thereof, 
and  a  certified  copy  of  the  record,  are  presumptive  evidence  of 
the  matters  of  fact  therein  stated,  with  respect  to  any  property 
sold,  which  is  situated  in  that  county.  Where  the  property  sold 
is  situated  in  two  or  more  counties,  a  copy  of  the  affidavits,  certi- 
fied by  the  officer  with  whom  the  originals  are  filed,  may  be  filed 
and  T<*oorded  in  each  other  county,  wherein  any  of  the  property 
is  situated.  Thereupon  the  copy  and  the  record  thereof  have 
the  like  effect,  with  respect  to  the  property  In  that  county,  as 
K  the  originals  wore  duly  filed  nnd  recorded  therein. 

Id.,  S  11,  am'd,  and  part  of  fi  12;  L.  1904.  ch.  679.     In  effect  Sept.  1,  1904. 

§  2300.  fiote  upon  record  of  niortKnire. 

A  clerk  or  a  register,  who  records  any  affidavits,  or  a  certified 
copy  thereof,  filed  with  him,  must  make  u  note,  upon  the  margin 
of  the  record  of  the  mortgage,  in  his  office,  referring  to  the  book 
and  page,  or  the  copy  thereof,  where  the  affidavits  are  recorded, 

Id..  S  13- 


I  2400.  Peed  not  neoe0a*ry,    'Wlien  aflldavits  not  aeoe» 
aar>  ;  kut  pnrchaaer  may  require  tliein. 

Ihe  purchaser  of  the  mortgaged  premises,  upon  a  sale  coa 
vlucted  as  prescribed  in  this  titje,  obtains  title  thereto,  against 
all  persons  botmd  by  the  sale,  without  the  execution  of  a  cou- 
Toyance,  Except  where  he  is  the  person  authorized  to  execute 
the  power  of  sale,  such  a  purchaser  also  obtaina  title,  in  like 
manner,,  upon  payment  of  the  purchase-money,  and  compliance 
with  the  other  terms  of  sale,  if  any,  without  the  filing  and  record- 
ing of  the  affidavits,  as  prescribed  in  the  last  section  but  one. 
But  he  is  not  bound  to  pay  the  purchase-money,  until  the  affi- 
davits, specified  in  that  section,  with  respect  to  the  property 
purchased  by  him,  are  filed,  or  delivered  or  tendered  to  him  for 
filmg. 

Id.,  S  l^f  Am'<i;  l^  1888.  cb.  206.  {8.    Bee  9  3896.  ante. 

I  2401«  Costa  allowed. 

The  following  coats,  in  addition  to  the  expenses  specified  in  the 
next  section,  are  allowed,  in  proceedings  taken  as  prescribed  In 
this  title: 

1.  For  drawing  a  notice  of  sale,  a  notice  of  the  postponement 
of  a  sale,  or  an  affidavit,  made  as  prescribed  in  this  title,  for 
each  folio,  twenty-five  cents;  for  making  each  necessary  copy 
thereof,  for  each  folio  thirteen  cents. 

2.  For  serving  each  copy  of  the  notice  of  sale,  required  or  ex- 
pressly permitted  to  be  served  by  rhis  title,  and  for  affixing  each 
copy  thereof,  required  to  be  affixed  upon  the  court-house,  as  pre- 
■cribed  in  this  title,  one  dollar. 
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3.  For  superintending  the  Rale,  and  attendini;  to  the  execution 
of  the  necessary  papers,  ten  dollars. 

2  R.  S.  662,  S  4.  subd.  1  and  2  and  part  of  subd.  3  (2  EdzO.  672^  and  I*. 
1844,  ch.   346,    |  3   (4   Edm.   608). 

f  2402.  Expeniieii  allofred. 

The  sums  actually  paid  for  the  following  services,  not  exceed- 
ing the  fees  allowed  by  law  for  those  serrices,  are  allowed  in 
proceedings,  taken  as  prescribed  in  this  title: 

1.  For  publishing  the  notice  of  sale,  and  the  notice  or  notices 
of  postponement,  if  any,  for  a  period  not  exceeding  twenty-four 
weeks. 

2.  For  the  services  specified  in  section  2390  of  this  not. 

3.  For  recording  the  affidavits;  and  also,  where  the  property 
sold  is  situated  in  two  or  more  counties,  for  making  and  record- 
ing the  necessary  certified  copies  thereof. 

4.  For  necessary  postage  and  searches. 

Id.,   remainder  of  f  4. 

f2403.  Taxation  thereof. 

The  costs  and  expenses  must  be  taxed,  upon  notice,  by  the 
clerk  of  the  county  where  the  sale  took  place,  upon  the  request 
and  at  the  expense  of  any  person,  interested  in  the  payment 
thereof.  Each  provision  of  this  act,  relating  to  the  taxation  of 
costs  in  the  supreme  court,  and  the  review  thereof,  applies  to 
such  a  taxation. 

Id.,  I  3,  am'd. 

S  2M04.  Snrplnii  money  to  be  paid  into  flvpreme  court. 

An  attorney  or  other  person  who  receives  any  money,  arising 
upon  a  sale,  made  as  prescribed  in  this  title,  must,  w^ithin  ten 
days  after  he  receives  it,  pay  into  the  supreme  court  the  surplus, 
exceeding  the  sum  due  and  to  become  due  upon  the  mortgage, 
and  the  costs  and  expenses  of  the  foreclosure,  in  like  manner  and 
with  like  effect,  as  if  the  proceedings  to  foreclose  the  mortgage 
were  taken  in  an  action,  brought  in  the  supreme  court,  and  tri- 
able in  the  county  where  the  sale  took  place. 

L.  1868.  ch.  804.  SS  1,  2  and  4  (7  Edm.  363);  L.  1870,  ch.  706,  f  1  (7  Edm. 
770).    SCO  S§  743,  745,  ante.  Im  alflO  Bote  04. 

f  2406.  Claimant  of  ttnrplvii  money  to  file  petition. 

A  person,  who  had,  at  the  time  of  the  sale,  an  interest  in  or 
lieu  upon  the  property  sold,  or  a  part  thereof,  may,  at  any  time 
before  an  order  is  made,  as  prescribed  in  the  next  section  but  one, 
file  in  the  office  of  the  clerk  of  the  county,  where  the  sale  took 
place,  a  petition  stating  the  nature  and  extent  of  his  claim,  and 
prtfying  for  an  order,  directing  the  payment  to  him  of  the  sur- 
plus money,  or  a  part  thereof. 

Id.,  part  of  f  3,  am'd. 

i  2406.  Application  for  unrplns  money. 

A  person  filing  a  petition,  as  prescribed  in  the  last  section,  may, 
after  the  expiration  of  twenty  days  from  the  day  of  sale,  apply 
to  the  supreme  court,  at  a  term  held  within  the  judicial  district, 
embracing  the  county  where  his  petition  is  filed,  for  an  order, 
pursuant  to  the  prayer  of  hi«  petition.  Notice  of  the  application 
must  be  served,  in  the  manner  prescribed  in  this  act  for  the 
service  of  a  paper  upon  an  attorney  in  an  action,  upon  each  per- 
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Win,  _  who  has  filed  a  like  petition,  at  least  eight  days  before  the 
application;  and  also  upon  each  person,  upon  whom  a  notice  of 
sale  was  served,  as  shown  in  the  affidavit  of  sale,  or  upon  his 
fxecntor  or  administrator.  But,  if  it  is  shown  to  the  court,  by 
affidavit,  that  service  upon  any  person,  re9uired  to  be  served, 
cannot  be  so  made  with  due  diligence,  notice  may  be  giv.en  to 
him  In  any  manner  which  the  court  directs.. 
L.  isas,  cb.  804,  part  of  |  3,  am'd. 

|aB407.  Order   for  dlntrlbntton. 

Upon  the  presentation  of  the  petition,  with  due  proof  of  notice 
for  application,  the  court  must  make  an  order  referring  it  to  a 
suitable  person  to  ascertain  and  report  the  amount  due  to  the 
petitioner,  and  to  each  other  person,  which  is  a  lien  upon  the 
surplus  money;  and  the  priorities  of  the  several  liens  thereupon. 
Upon  the  coming  in  and  confirmation  of  the  referee*8  report,  the 
court  mast  make  such  an  order,  for  the  distribution  of  the  sur- 
plus money,  as  justice  requires. 

Id.,  remainder  of  f  3,  am'd. 

1 2406.  I^lmltatlon  of  last  four  0c«tlona. 

The  last  four  sections  do  not  apply  to  surplus  money,  arising 
upon  the  sale  of  real  property,  of  which  a  decedent  died  seized, 
where  letters  testamentary  or  letters  of  administration,  upon  the 
decedent's  estate,  were,  within  four  years  before  the  sale,  issued 
from  a  surrogate's  court  within  the  State,  having  jurisdiction  to 
issue  them. 

L.  1867.  eta.  6S8  (7  Bdm.  142);  L.  1870,  eb.  170  (7  Edm.  664),  and  L.  1871, 
cb.  834  (9  Bdm.  210).    See,  also,  |  2798,  post. 

S  2408a.  [Added,  1009.]  Delivery  of  certain  aflldavltn 
to 


Eaoh  county  clerk  and  register  in  this  state,  in  whose  office, 
affidavits  in  foreclosure  of  mortgages  by  advertisement,  or  the 
••ertified  copies  therefif,  have  been  or  shall  be  filed  and  recorded 
pursuant  to  the  provisions  of  this  title  is  hereby  authorized  to 
deliver  the  same  to  the  purchaser  of  the  mortgaged  property  on 
the  forcH»losure  sale,  and  such  purchaser  shall  l>e  entitied  to  such 
delivery. 

Adfled   by    L.    1909,    oh.    05.      Derlratlon  —  L.    1900.    cb.    223.    S    1.      See 
oote   16  of  note«  of  Board  of  Statutory  CoDBolldatlcm  at  end  of  co<lo. 

f  2409.  [Am*d,  1882.]  Applleatlon  of  tblii  title  to  mort- 
liavea  of  tHe  State. 

This  title  does  not  affect  any  provision  of  law,  inconsistent 
therewith,  especially  relating  to  the  foreclosure  of  mortgages  to 
the  people  of  the  State,  or  to  the  commissioners  for  loaning 
tain  moneys  of  the  United  States. 

■ceUon  IB  of  part  8,  cb.  8,  tit.  15.  R.  S..  amU 
ao  5»7 
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TITLE  X.* 

Proceedings  to  change  the  name  of  an  indlTidnal  or 

corporation. 

Bee.  2410.  Petition  by  liidirhluol. 

2411.  Petition  by  mrporution. 

2412.  Ton  ten  tM  of  petition. 

2413.  Notice  of  preKentatiou   of  petition. 

2414.  Order. 

24 lo.   When  rhanffe  to  take  eiTeot. 

24 IG.  Sulwtltution  o£  iu>w   nnine   in   pemling  action  or  proceedlim. 

2417.  UeiMtrtM   bj-  olerltK   to  state  offlc*en*. 

2418.  [Repealed.] 

f  241 0.  rAin*d,  1Hd5.1     Petition  by  Indlvldnal. 

A  petition  for  loare  to  aRsume  another  name  may  be  made  by 
a  resident  of  the  state  to  the  county  court  of  the  county  in 
which  he  resides,  or,  if  he  resides  in  the  city  of  Xew  York, 
either  to  the  supreme  court,  or  to  the  city  court  of  New  York. 
The  petition  of  an  infant  shall  be  made  by  his  general  j^uardian, 
or  by  the  j?uardian  of  his  persoi*,  or  by  his  next  friend. 

U    1895,    ch.    940. 

f  2411.  [Repealed  by  L.  19<)9,  ch.  28.  See  Consolidated  I^wiv 
tit.  General  Corporation  Law,  §  GO.] 

f   2412.    [Ain^ri,  imm.]      Contentn  of  iietltlon. 

The  i)etition  nmst  be  in  writing,  signe<l  by  the  petitioner  and 
verified  in  like  manner  as  a  pleading  in  a  court  of  record,  end 
must  specify  the  grounds  of  the  application,  the  name,  age  and 
residence  of  the  individual  whose  name  is  proposed  to  be 
changed,  and  the  name  which  he  proposes  to  assume. 

AuKMKbsl  l)y  L.  1909.  ch.  «.'>.  .Vlso  partly  rer>eiile<l  by  L.  1909,  ch.  28. 
See  Consoliflnted  Lrw«,  tit.  Oeneral  Corporation  I.«w,  |  61.  See  note  68  of 
notOH  of  Board  of  Statutory  Con.solidntion  at  end  of  code. 

$  241 :{.  FAmM.  ISfM,  IfMH,  1»04,  IfMW,  1900.1  Notice  of 
preRentatlon  «>f  petition. 

It  the  petition  be  to  ehange  the  name  of  an  infant,  and  h 
made  by  the  infant's  next  friend,  notiot*  of  the  time  and  place 
when  and  where  the  petition  will  be  presented  must  he  served 
upon  the  father,  or  if  h«  is  dead  or  caimot  be  found,  upon  the 
mother,  or  it  both  are  derd  or  cannot  bo  found,  upon  the  gen- 
eral guardian  or  guardian>  c;f  the  person  of  the  infant,  in  like 

•  Whole   titl((   uiueuded    1803. 
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manner  &»  a  notice  of  a  motioui  upon  an  attorney  in  an  action, 
unlciis  it  appears  to  the  satisfaction  of  the  court  that  the  infant 
has  no  father  or  mother,  or  that  both  resiilc  without  the  state 
or  cannot  be  found,  and  that  he  ha»  no  guardian  residing 
within  this  state,  in  which  case  the  court  may  dispense  with 
notice  or  require  notice  to  be  given  to  such  persons  and  in  such 
manner  as  the  court  thinlcs  proper. 

L.  18»4.  ch.  264;  L.  1901,  eh.  374;  L.  1904.  ah.  110;  L.  1006,  ch.  60. 
Amended  by  L.  1909.  ch.  65.  Also  partly  ri-pralwl  Ijy  L.  1909,  ch.  28. 
See  Consolidated  I^iws,  tit.  General  Corporation  Law,  §  62.  See  note  68  of 
iM>tes  of  Board  of  Statutory  Consolidation  at  end  of  code. 


I   2414.    [Am'd,  1895.  1!>01,  1909.]     Order. 

If  the  court  to  which  the  petition  is  presented  is  satisfied 
thereby,  or  by  the  affidavit  and  certificate  presented  therewith, 
that  the  petition  is  true,  and  that  there  is  no  reasonable  ob- 
jection to  the  change  of  name  proposed,  and  if  the  petition  be  to 
change  the  name  of  an  infant,  that  the  interests  of  the  infant 
will  be  substantially  promoted  by  the  change,  the  court  shall 
make  an  order  authorizing  the  petitioner  to  assume  the  name 
proposed  on  a  day  specified  therein,  not .  less  thai  thirty  days 
after  the  entry  of  the  order.  The  order  shall  be  directed  to  be' 
entereti  and  the  papers  on  which  it  was  granted  to  l»o  filed 
within  ten  days  thereafter  in  the  clerk's  office  of  the  county  jn 
which  the  petitioner  resides  if  he  be  an  individual,  or  in  the 
office  of  the  clerk  of  the  city  court  of  New  York  if  the  order  be 
made  by  that  court.  Such  order  shall  also  direct  the  publica- 
tion, within  ten  days  after  the  entry  thereof  of  a  copy  thereof 
in  a  designated  newspaper,  in  the  county  in  which  the  order  is 
directed  to  be  entered,  at  least  once. 

U  lS9r».  ch.  946:  L.  1901,  ch.  .174.  Amended  by  L.  1909,  ch.  65.  Also 
partly  repealed  by  L.  1909,  chH.  10  and  28.  S<»e  <  Vin.soUdated  Laws,  tltH. 
fVinnty  I>aw,  |  161.  General  CoriMiratlon  Ijiw.  §  03.  See  note  68  of  notes 
f»f  Boani   of  Statutory  ConKolldation   at   end  of  code. 


I  2415.    [Ain*d,  1804,   100».]      ^IVhen  chanire  to  take   effect. 

If  the  order  shall  be  fully  complied  with,  and  within  forty 
clays  after  the  making  of  the  order,  an  affidavit  of  the  publica- 
tion thereof  shall  be  filed  and  recorded  in  the  office  in  which  the 
order  is  entered,  and  in  each  office  in  which  certific<l  copies 
therc*of  are  required  to  be  filed,  if  any,  the  p(»titioner  shall,  on 
and  aft<*r  the  day  specified  for  that  purpose  in  the  order,  be 
known  by  the  name  which  is  thereby  authorized  to  he  assumed, 
and  by  no  other  name. 

L.  1894,  ch.  264.  Amenderl  by  L.  1909.  ch.  65.  Also  reix-alcnl  by  L. 
1909,  ch.  28.  See  ronsolUlate*!  Lnvvs.  tit.  fJpnoral  f'orixiration  Law,  f  64. 
See  note  68  of  notes  of  BoanI  of  Statutory  Oiusolidatlon  at  end  of  code. 
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f  2410.  fRopoaled  by  L.  1909,  ch.  28.     See  Consolidated  Laws, 
tit.  General  Corporation  Law,  §  65.] 

f  8417.  [Repealed  by  L.  1909.  chs.  23,  35  and  417.     See  Con-  ] 

solidated  Law8,  tits.  Executive  Law,  §  34,  Judiciary  Law,  f  ^1, 
County  Law,  $  161.] 

I  22418.  [Apparently    dropped;    covered   by   section  2417;    also 
repealed,  L.  1895,  ch.  946.] 
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%  17,  1. 11  VOLUKTABT  DISSOLUTION.  S8  S^IO^M 

TITUS  3X 
Ptooe«dings  for  the  ▼olimtary  diMolutioiL  of  a  coxporation. 

S«e.  2419.  When  a  majority  of  Jlrecton,  «tc.,  may  petition  for  dlsaolatloB. 
3420.  Id.;  when  tbey  are  eqaally  divided. 
2421.  Gontenta  of  petition.  • 

2422^  AffldaTlt  to  be  annexed. 
2428.  Presentation  of  petition,  etc.    Order. 
2424.  Order  te  be  pabllahed. 
2426.  Id.;  to  be  aerred  on  creditors  and  itocUuddMl. 

2426.  Hearing. 

2427.  Id.;  original  papers  mar  te  om^ 

2428.  Application  for  final  order. 

2429.  Final  order. 

2420.  CerUln  sales,  etc.,  ^oid. 

2431.  Certain  corporations  excepted  from  tills  tltla 

2431a.  GommiaslMis  of  recelTer. 

2431b.  Final  accounting. 

ff  34lo-S48lb.  [Repealed  by  L.  1909,  ch.  28.  See  Consoli- 
dated Laws,  tit.  General  Corporation  Law,  §§  170-182,  184-195, 
268  and  27f.] 
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TraUB  XXL 

Proceedings  eupplementary  to^an  execution  against  property. 

Article  ?    Proceedings   to   compel   an   examination   of   the   Judgment   debtor. 


and  uf  hi8  debtor  or  bailee. 
2.  The  receiver. 

ARTICLE  FIRST. 

Proceedings  to  compel  an  examin<itton  cf  the  judffmefU  debtor,  and  of 

his  debtor  or  bailee. 

Sec.  2432.  The  different  remedlw  under  this  title. 

2455.  Nature  of  the  remedies.    Review  of  Ofl^ers. 
3434.  What  Judge  may  entertala  the  prooeedfiiss. 

2485.  Order  to  examine  debtor  after  return  of  exeouUoo. 

3436.  Id.;  before  return  of  execution. 

8487.  Warrant  of  arrest  Instead  of  order.  ^ 

2438.  Id.;  after  the  order  has  been  made. 

3499.  Warrant;  how  racated,  etc. 

2440.  Undertaking  may  bo  required,  etc.  ^  ^  ^, 

3441 .  Order  to  examine  person  having  property,  etc.,  of  Judgment  debtor. 

3442.  Either  order  may  require  att«ndanc*>  before  a  referee. 

2443.  Reference  may  be  ordered  at  any  ttme. 

2444.  Proceedings  upon  examination ;  adjournment. 

2445.  Referee  to  be  sworn.  ^  ,  .  .     w     ■« 
2446    Order  permitting  person  Indebted  to  pay  debt  to  sheriff. 

2447.  Order  requiring  delivery  of  money  or  property  to  sheriff  or  rooelTer. 

2448.  Duty  of  the  sheriff.  .u    4  ^  * 
2449    How  money  or  property  applied  to  pay  the  Judgment. 

2450.  Balance  to  bo  paid  or  delivered  to  Judgment  debtor,  etc 

2451.  Judge  may  enjoin  transfer,  etc.,  of  property. 

2452.  Mode  of  service  of  certain  orders. 

2453.  Service  of  a  warrant. 

2454.  How  proceedings  discontinued  or  dlBmlsaed. 
24K.  Costs  to  Judgment  creditor. 

2456.  Id.;  to  Judgment  debtor,  etc. 

3457.  Disobedience  to  order ;  how  puuishod.  ^    ,^  ^  _,  ^ 

,3458.  Upon  what  Judgment,  and  to  what  county,  the  execution  mtut  nave 

Issued. 
3459.  In  what  county  Judgment  debtor,  his  bailee,  etc..  must  attend. 

2460.  No  person  excused  from  answering  on  the  ground  of  fraud. 

2461.  Proceedings  where  Judgment  is  against  Joint  debtors.  ^  .    , 

2462.  Pro<t»«'diiigs  commenced  before  one  Judge  may  be  continued  before 

another. 

2463.  What  proi)erty  cannot  be  reached. 

I  S43«.  [4m'd.  IKOC]    The  different  remedlea  under  this  tIMe. 

This  title  provides  for  three  distinct  remedies,  as  follows: 

1.  An  order  made  or  a  warrant  issued  agamst  a  judgment  debtor, 
after  return  of  an  execution.  ^  *  ^  i  »^, 

'>  \n  order  made,  or  a  warrant  issued  against  a  judgment  debtor, 
alter  Uie  it^suing  and  before  the  return  of  an  execution. 

3  An  order,  made  after  the  issuing,  and  either  before  or  after  U^e 
-eturn,  of  an  execution,  against  the  person  who  has  property  of  the 
iudffment  debtor,  or  is  indebted  to  him.  ,   ,    ^    ,,  .  .  ^  . 

The  proceedings  under  subdivision  third  of  this  section,  may  be 
pursued  either  alone  or  simultaneously  with  the  P'-oceeding. 
under  subdivision  first  or  subdivision  second.  TJie  P^^y  ^  _™ 
costs  are  awarded  in  a  special  proceeding  shall  be  entitled  to 
the  same  remedies  under  this  title,  under  the  samj  circumstances, 
as  near  as  may  be.  as  a  judgment  creditor.    And  for  the  purposes 
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iL«i^^^^^^'  ^^  P*"^  to  whom  snch  costs  are  awarded  shall  be 
™  «J2-liI!J*'^i"^?V<^*'^<^i*<>r,  and  the  party  against  whom  they 
are  awarded  shall  be  deemed  a.  judgment  debtor. 

YJ^^  ^^'  "*•      '°  ®*^**^^    September  1.  1896.   See  T«  L.,  fi  250. 
i  X4S8.  Nature  of  the  remedies.     Review  of  order*. 

Each  of  those  remedies  is  a  sDecial  proceeding.  But  an  order, 
made  m  the  course  thereof,  can  be  reviewed  only  us  follows: 
«ii-«  °i  u  !u'  ^?^^J^  ^^J^  jut^ge,  out  of  court,  may  be  vacated  or 
modified  by  the  judge  who  made  it,  as  if  it  was  made  in  an  action: 
or  It,  or  the  order  of  the  judge  vacating  or  modifying  it,  may  be 
vacated  or  modified,  upon  motion,  by  the  court  out  of  which  the 
execution  was  issued. 

^3:^^^/^  ^^^  execution  was  issued  out  of  a  county  court,  an 

«r?^  K  r?*  ^^'  ^fM^*"'  '""^^  *"  ^^^  *'«""<?  of  the  proceedings, 
may  be  taken  m  hke  manner,  as  if  the  order  was  made  in  an 
action  brought  in  the  same  court. 

*  '«?1?^-  rAm'il,  180B,  1897,  1911.1  What  Jad^e  may  en- 
tertain   tlfte    iiroceedinip. 

Either  special  proceedings  may  be  instituted  before  a  jud^o  of 
the  court,  out  of  which,  or  the  county  judge,  the  special  county 
jadge,  or  the  special  surrogate,  of  the  county  to  which  the  exe- 
cution was  issued,  or  where  it  was  issued  to  the  city  and  county 
of  New  lork,  from  a  court  other  than  the  city  court  of  that  city, 
before  a  justice  of  the  supreme  court  for  that  city  and  county. 
Where  the  execution  was  issued  out  of  a  court  other  than  the 
supreme  court,  and  it  is  shown  by  affidavit  that  each  of  the 
judges  before  whom  the  si)ecial  proceedings  might  be  instituted, 
as  prescribed  by  this  section,  is  absent  from  the  county,  or  for 
any  reason,  unable  or  disqualified  to  act,  the  special  proceedings 
may  be  instituted  before  a  justice  of  the  supreme  court.  In  that 
case.  If  he  does  not  reside  within  the  judicial  district  embracing 
the  county  to  which  the  execution  was  issued,  the  order  made 
or  warrants  issued  by  him  must  be  returnable  to  a  justice  of  the 
snpreme  court,  residing  in  that  district,  or  the  countv  judge,  or 
the  special  judge,  or  special  surrogate,  or  that  of  an  adjoining 
county,  as  directed  in  the  order  or  .warrant.  Where  the  judg- 
ment upon  which  the  execution  was  issued  was  recovered  in  a 
municipal  court  of  the  city  of  New  York,  either  special  proceed- 
ing shall  be  instituted  before  a  justice  of  the  city  court  of  tne 
city  of  New  York. 

.S'^-S^^'^  *  ^^-  «"^'*''  ^^-  ''*^5,  ch.  046;  L.  1897,  ch.  476;  L.  1011,  chs. 
558,   831.    In  effocr  Sept.    1.   1911. 

f  S4S8.   [Am'd,  ISIM.]     Order  to  examine  debtor  after  re-> 

tavs  of  •xMm  tloii* 

At  any  time  within  ten  years  after  the  return,  wholly  or  partly 
nnsatisfied,  of  an  execution  against  property,  issued  upon  a  judg- 
ment, ns  prescribed  in  section  24n8  of  this  act,  or,  in  case  of  an 
order,  issued  in  the  sfln:e  manner  so  far  as  the  iirovisions  of 
Mid  section  can  be  applied  in  substance,  the  creditor  under  sucli 
judgment  or  order,  noon  proof  of  the  facts,  by  affidavit  or  other 
competent  written  evidence,  is  rntith^d  to  an  order,  requiring 
the  debtor  under  the  judgment  or  order,  to  attend  and  be  exam- 
ined concenj?ng  his  property,  at  a  time  and  place  siecified  *n  the 
order. 

Id.,  f  292;  Ij.  1896,  cb.  176.    In  effert  Sopteni?)er  1,  1806.      See  ^  ^458,  pest. 
I  243G.  Id.;  Iicfore  retnrn  of  execution.  9 

At  any  time  after  the  issuing  of  an  oxecution  against  property, 
as  prescribed  in  section  2458  of  this  act,  and  before #t he  return 
thereof,  th^  iudgmeut  creditor,  upon  proof,  by  affidavit,  or  other 
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competent  written  evidence,  that  the  judgment  debtor  has  prop- 
erty, wh^ch  he  unjustly  refuses  to  apply  towards  the  satisfaction 
of  the  judgment,  is  entitled  to  an  order,  requiring  the  judgment 
debtor  to  attend  and  be  examined  concerning  his  property,  at  a 
time  and  place  specified  in  the  order. 

Co.   Proc.,   I  282,   subd.   2. 

I  2437.  'Warrant  of  arrest  Iniitead  of  order. 

Upon  proof  entitling  a  judgment  creditor  to  an  order,  under 
either  of  the  last  two  sections;  and  also  proof,  by  affidavit,  to 
the  satisfaction  of  the  judge,  that  there  is  danger  that  the  judg- 
ment debtor  will  leave  the  State,  or  conceal  nimseU,  and  that 
there  is  reason  to  believe  that  he  has  property,  which  he  un- 
justly refuses   to  apply  to  the  payment  of  the  judgment;  the 

udge  may,  instead  of  making  an  order,  issue  a  warrant  under 
u\b  hand,  reciting  the  facts  and  requiring  the  sheriff  of  any  county, 
where  tne  judgment  debtor  may  be  found,  to  arrest  him,  and 
bring  him  before  the  same  judge,  or  before  anotl^er  judge,  if 
the  case  is  one  where  the  warrant  must  be  returnable  to  an- 
other judge. 

Id.,  I  202,  sobd.  4,  am^d. 

I  2488.  Id.  I  after  the  order  lia«  been  made. 

Where  the  facts,  specified  in  the  last  section,  are  made- to  ap- 
pear, as  therein  stated,  at  any  time  after  the  making  of  an  order, 
requiring  the  judgment  debtor  to  attend  and  be  examined,  and 
before  the  close  of  his  examination,  the  judge  may  issue  a  war* 
rant,  as  therein  prescribed;  and,  if  necessary,  may  direct  the 
adjournment,  or,  if  the  return  day  of  the  order  has  elapsed,  the 
continuance  of  the  proceedings  under  the  order,  until  after  the 
return  of  the  warrant,  and  his  decision  thereupon. 

I  2489.  "Warrant}  bo^r  -vacated,  etc. 

A  warrant,  issued  as  prescribed  in  the  last  two  sectiona,  may 
be  vacated  or  modified,  as  prescribed  in  section  2433  of  this  act, 
with  respect  to  an  order.      , 

I  2440.  UndertaklniT  may  be  re^vlred,  ete. 

Where  a  judgment  debtor  has  been  arrested  and  brought  be- 
fore a  judge,  by  virtue  of  a  warrant,  issued  as  prescribed  in  this 
article;  and  it  appears  to  the  satisfaction  of  the  judge,  from  his 
examination,  or  other  proof,  that  there  is  danger  that  he  will 
leave  the  State,  or  conceal  himself,  and  that  he  has  property, 
which  he  has  unjustly  refused  to  aoply  to  the  satisfaction  of  the 
judgment;  the  judge  may  make  an  order,  requiring  him  to  give 
an  undertaking,  with  one  or  more  sureties,  in  a  sum  fixed  and 
within  a  time  specified  in  the  order,  to  the  efitect,  that  he  will, 
from  time  to  time,  as  the  judge  directs,  attend  before  the  judge, 
or  before  a  referee,  appointed  or  to  be  appointed  in  the  proceed- 
ings; and  that  he  will  not,  until  discharged  from  arrest  by  virtue 
of  the  warrant,  dispose  of  any  of  his  property,  which  is  not  ex- 
empted from  seizure  by  section  2463  of  this  act.  If  he  falls  to 
comply  with  the  order,  the  judge  must  forthwith,  by  warrant, 
commit  him  to  prison,  there  to  remain  until  the  close  of  the 
examination,  or  the  giving  of  the  required  undertaking;  except 
that  the  judge  may  direct  the  sheriff  to  produce  him,  from  timt 
to  time,  as  required  in  the  courso  of  the  proceedings. 
>   do.  Proc,  part  of  {  292,  Bubd.  4.  am'd. 
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f  2441*  Order  t«  exaaftlne  person  baTins  property,  ete^ 
of  fwdjnneiit  debtor. 

Upon  proof,  by  affidavit,  or  other  competent  written  evidence, 
to  the  satisfaction  of  the  judge,  that  an  execution  against  prop- 
erty has  been  issued,  as  prescribed  in  section  2458  of  this  act, 
and  either  that  it  has  been  returned  wholly  or  partly  unsatis- 
fied, or  that  it  has  not  been  returned;  and  also  that  any  per- 
son or  corporation  has  personal  property  of  the  judgment  debtor, 
exceeding  ten  dollars  in  value,  or  is  indebted  to  him  in  a  sum 
exceeding  ten  dollars;  the  judgment  creditor  is  entitled  to  an  order, 
requiring  that  person  or  corporation  to  attend  and  be  examined 
concerning  the  debt,  or  other  property,  at  a  time  and  place  speci- 
fied  in  the  order.  The  judge  may,  in  his  discretion,  require  no- 
tice of  the  subsequent  proceedings  to  be  given  to  tne  judgment 
debtor,  in  such  a  manner  as  he  deems  just.  But  a  receiver  shall 
not  be  appointed  without  such  a  notice,  except  as  otherwise  pre- 
scribed in  article  second  of  this  title. 
Co.  Proc.,  f  294.    See  |  2458,  poet. 

I  2442*   Bltber  order  may   reaulre   atteadance  before  a 


An  order,  requiring  a  person  to  attend  and  be  examined,  made 
pursuant  to  any  provision  of  this  article,  must  require  him  so 
to  attend  and  be  examined,  either  before  the  judge  to  whom  th«- 
order  is  returnable,  or  before  a  referee  designated  therein. 
Where  the  examination  is  taken  before  a  referee,  he  must  cer- 
tify, to  the  judge  to  whom  the  order  is  returnable,  all  the  evi- 
dence and  the  other  proceedings  taken  before  him. 

Id.,  f  296. 

S  244S.  Reference  may  be  ordered  at  any  time. 

At  any  stage  of  the  proceedings,  the  judge  to  whom  the  oixler 
is  returnable  may,  in  nis  discretion,  make  an  order,  directing 
that  any  other  examination,  or  testimony,  be  taken  by,  or  that  a 
question  arising  1^  referred  to,  c.  referee,  designated  in  the  order. 
Where  a  question  is  so  referred,  the  referee  may  be  directed  to 
report  either  the  evidence  or  the  facts. 

Id..  9  300. 

I  2444.  Proeeedlnflra  npon  examination;  adjonrnment. 

Upon  an  examination  under  this  article,  each  answer  of  n 
par^  or  witness  examined  must  be  under  oath.  A  corporation 
must  attend  by,  and  answer  under  the  oath  of,  an  officer  thereof; 
and  the  judge  may,  in  his  discretion,  specify  the  officer.  Either 
imrty  may  be  examined  as  a  witness,  in  his  own  behalf,  and 
may  produce  and  examine  other  witnesses,  as  upon  the  trial  of 
an  action.  The  judge  or  referee  may  adjourn  any  proceedings, 
under  thia  article,  from  time  to  time,  as  he  thinks  proper. 

Sobatitnted  for  Oo.  Proo.,  9I  292  and  296,  or  racta  parts  thereof  m  relate  to 
examlDatlomi. 

I  2445.  Referee  to  be  nvrorn. 

Unless  the  parties  expressly  waive  the  referee's  oath,  a  ref- 
eree, appointed  as  prescribed  in  this  article,  must,  before  enter- 
ing upon  an  examination,  or  taking  testimony,  subscribe  and  take 
an  oath,  that  he  will  faithfully  and  fairly  discharge  his  duty 
apcn  the  reference,  and  make  a  just  and  true  report,  according 
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to  the  best  of  his  nnderstanding.    The  oath  may  be  admliiiBtere«] 
by  au  officer  designated  in  section  842  of  this  act,  and  mast  be 
returned  to  the  judge,  with  the  report  or  testimony. 
See  8  1010,  ante. 

I  24441.  Order  -pernkitting  person  Indebted  to  pay  de1»t  to 
aberifl. 

At  any  time  after  the  commencement  of  a  special  proceeding, 
authorized  by  this  article,  and  before  the  appointment  of  a   re- 
ceiver  therein,   or  the  extension  of  a   receivership  thereto,    the 
judge,  by  whom  the  order  or  warrant  was  granted,  or  to  w^hom 
it  is  returnable,  may,  in  his  discretion,  upon  proof,  by  affidavit, 
to  his  satisfaction,  tuat  a  person  or  corporation  is  indebted  to  the 
judgment  debtor,  and  upon  such  a  notice,  given  to  such  persons, 
as  he  deems  just,  or  without  notice,  make  an  order,  permitting 
the  person  or  corporation,  to  pay  to  a  sheriff,  designated  in  the 
order,  a  sum,  on  account  of  the  alleged  indebtedness,  not  exceed- 
ing the  sum  which  will  satisfy  the  execution.    A  payment  thus 
made  is,  to  the  extent  thereof,  a  discharge  of  the  indebtedness, 
except   as    against   a   transferee   from   the  judgment  debtor,    In 
good  faith  and  for  a  valuable  consideration,  of  whose  rights  the 
person  or  corporation  had  actual  or  constructive  notice,  when  the 
payment  was  made. 

Ck).  Proc.,  5  293,  am'd. 

}  2447.  Order  reantrln^  dell-rery  of  money  or  property  to 
sheriff  or  rccetTer. 

Where  it  appears,  from  the  examination  or  testimony  taken  in 
a  special  proceeding  authorized  by  this  article,  that  the  judcrment 
debtor  has,  in  his  possession  or  under  his  control,  money  or  other 
personal  property,  belonging  to  him;  or  that  one  or  more  articles 
of  personal  property,  capable  of  delivery,  his  right  to  the  posses- 
sion whereof  is  not  substantially  disputed,  are  in  the  possession 
or  under  the  control  of  another  person;  the  judge,  by  whom  the 
order  or  warrant  was  granted,  or  to  whom  it  is  returnable,  mny, 
in  his  discretion,  and  upon  such  a  notice,  given  to  such  personn, 
as  he  deems  just,  or  without  notice,  make  an  order,  directing 
the  judgment  debtor,  or  other  person,  immediately  to  pay  the 
money,  or  deliver  the  articles  of  personal  property,  to  a  sheriff, 
designated  in  the  order,  unless  a  receiver  has  been  appointed,  or 
a  receivership  has  been  extended  to  the  special  pro<^eding,  and 
in  that  case  to  the  rcK^eiver. 

SabBtltuted  for  Co.  Proc.,  (I  207. 

I  2448.  Dnty  of  the  nherifl. 

If  the  sheriff,  to  whom  money  is  paid,  or  other  property  fa  de- 
livered, pursuant  to  an  order  made  as  prescribed  in  either  of  the 
last  two  sections,  does  not  then  hold  an  execution  upon  the 
judgment  against  the  proixTty  of  the  judgment  debtor,  he  has 
the  sanip  rights  and  ijowcrs.  and  is  subject  to  the  same  duties 
and  Habilitios.  with  resoect  to  the  money  or  property,  as  if  the 
money  had  been  collected,  or  the  proiierty  had  been  levied  ujion 
by  him,  by  virtue  of  sueh  an  execution;  except  as  otherwise  pre- 
scribed in  the  next  section. 

Co.  Proc.,  S  297.  ^^^ 
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2448.  [Am'dy  18112.}    B«w  mon«sr  or  property  applied  to 
pay  tlte  Jndvmcnt. 

After  a  receiver  has  jeen  appointed,  or  a  receivership  has  been 
extended  to  the  special  proceeding,  the  judge  must,  by  order, 
direct  the  sheriff  to  pay  tne  monej-  or  the  proceeds  of  the  prop- 
erty, deducting  his  fees,  to  the  leceiver;  or,  if  the  case  ho  re- 
quires, to  deliver  to  the  receiver  the  property  In  his  hands.  Bnt 
if  it  Api^ears,  to  the  satisfaction  of  the  judge,  that  an  order,  ap- 
pointing a  rec€»iver  or  extending  a  receivership,  ia  not  necessary,  ne 
may  by  an  order  reciting  that  fact,  direct  the  sheriff  to  apply  the 
money  so  paid,  or  the  proceeds  of  the  property  so  delivered,  upon 
an  execution  in  favor  of  the  judguwot  creditor,  issued  either  be> 
fore  or  after  the  payment  or  delivery  to  the  sheriff;  and  a  re- 
ceiver, appointed  pursuant  to  the  provisions  of  this  article,  may, 
on  leave  of  a  judge  having  power  to  appoint  such  receiver,  lease 
the  real  property  that  shall  conie  into  his  possession  for  such  time 
as  shall  be  necessary  to  realize  moneys  suthcient  to  satisfy  the 
judgment,  with  interest  thereon  and  costs  of  the  special  pro- 
ceeding. 

Go.   Proc.,   H  207  and  208;  L.   1892.  cb.  292. 

I  24IIO.  Balance  to  'be  paid  or  delirered  to  Judtfinent  deb* 
tor,  ete» 

Where  money  is  paid,  or  property  is  delivered,  as  prescribed  in 
the  last  four  sections,  and  afterwards  the  special  proceeding  is 
discontinued  or  dismissed;  or  the  judgment  is  satisfied,  without 
resorting  to  that  money  or  property;  or  a  balance  of  the  money, 
or  of  the  proceeds  of  the  property,  or  a  part  of  the  property, 
remains  in  the  shcriff^s  or  the  receiver's  hands,  after  satisfying 
the  jndfirroent,  and  the  costs  and  expenses  of  the  special  pro- 
ceeduig;  the  judge  must  make  an  order,  directing  the  sheriff  or 
receiver  to  pay  the  money,  or  deliver  the  property,  so  remaining 
in  his  hands,  to  the  judgment  debtor,  or  to  such  other  person  as 
appears  to  be  entitled  thereto,  upon  payment  of  his  fees  and  all 
other  sums  legally  chargeable  against  the  same. 

I  2451.  Jadare  may  enjola  traanfer,  etc.,  of  properry. 

The  judge  by  whom  the  order  or  warrant  was  granted,  or  to 
whom  it  is  returnable,  may  make  an  injunction  order,"  restrain- 
uig  any  person  or  corporation,  whether  a  party  or  not  a  party  to 
the  s:>ecial  proceeding,  from  making  or  Rufforing  any  transfer  or 
other  disposition  of,  or  interference  with,  the  property  of  the 
judgment  debtor,  or  the  property  or  debt,  concerning  which  any 
persofn  is  required  to  attend  and  be  examined  until  further  di- 
rection in  the  premises.  Snch  an  injunction  onler  may  be  made 
simnltaneously  with  the  order  or  warrant,  by  which  the  special 
proceeding  is  instituted,  and  upon  the  same  papers;  or  after- 
wards, upon  an  affidavit,  showing  sufficient  gronnds  ther'^for. 
The  judge  or  the  court  may,  as  a  condition  of  granting  an  api)li- 
cation  to  vacate  or  modify  the  injunciion  order,  reqnire  the 
applicant  to  give  security,  in  such  a  sum  and  in  such  a  manner 
as  justice  requires. 

Oo.  Proc..  ff  3M  and  290.  «tn'd. 

I  2453.  Mode  of  aerrlce  of  certain  order*.  " 

An  injunction  order,  or  an  order  requiring  a  person  to  attend 
rnd  l)e  examined,  made  as  prescribed  in  this  article,  must  be 
ierved  as  follows: 
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1.  The  original  order,  under  the  hand  of  the  judge  making  it» 
must  be  exhibited  to  the  person  to  be  serred. 

2.  A  copy  thereof,  and  of  the  affidayit  upon  which  it  was  made, 
mast  be  delivered  to  him. 

Seryice  upon  a  corporation  is  sufficient  if  made  upon  an  olBc^, 
to  whom  a  copy  of  a  summons  must  be  deliyered,  where  a  si^m- 
mons  is  personally  served  upon  the  corporation;  unless  the  officer 
is  specially  designated  by  the  judge,  as  prescribed  in  section  2444 
of  this  act. 

B«Md  on  2  a.  S.  401,  S  44  (2  Bdm.  417). 

I  2468.  9orvto«  of  a  frarrant. 

The  sheriff,  when  he  arrests  a  judgment  debtor  by  virtue  of  a 
warrant,  issued  as  prescribed  in  this  article,  must  deliver  to  him 
4  copy  of  the  warrant,  and  of  the  affidavit  upon  which  it  was 
granted. 

I  2454.  Hovr  proceedlavs  dlseontlnned  or  disattaaed. 

A  special  proceeding,  instituted  as  prescribed  in  this  article, 
may  be  discontinued  at  any  time,  upon  such  terms  as  justice 
requires,  by  an  order  of  the  judge,  made  upon  the  application 
of  the  judgment  creditor.  Where  the  judgment  creditor  unrea- 
sonably neslects  or  delays  to  proceed,  or  where  it  appears  that  his 
judgment  has  been  satisfied,  his  proceedings  may  be  dismissed, 
upon  like  terms,  by  a  like  order,  made  upon  the  application  of 
the  judgment  debtor,  or  of  the  plaintiff  in  a  judgment  creditor's 
action  against  the  debtor,  or  of  a  judgment  creditor  who  has 
instituted  either  of  the  special  proceedings  authorised  by  this 
article.  Where  an  order  appointing  a  receiver,  or  extending  a 
receivership,  has  been  made,  in  the  course  of  the  special  pro- 
ceeding, notice  of  the  application  for  an  order  specified  in  this 
section,  must  be  given,  in  such  a  manner  as  the  judge  deems 
proper,  to  all  persons  interested  in  the  receivership,  as  far  as 
they  can  conveniently  be  ascertained. 

S  245S.  Costa  to  Judgment  eredltor. 

The  judge  may  make  an  order  allowing  to  the  judgment  creditor 
a  fixed  sum,  as  costs,  consisting  of  his  witnesses'  fees  and  other 
disbursements,  and  of  a  sum,  in  addition  thereto,  not  exceeding 
thirty  dollars;  and  directing  the  payment  thereof  out  of  any 
money  which  has  come,  or  may  come,  to  the  hands  of  the 
receiver,  or  of  the  sheriff;  or,  within  a  time  specified  in  the 
order,  by  the  judgment  debtor,  or  other  person  against  whom 
the  special  proceeding  is  instituted. 

Co.  Proc.,  S  301,  in  part,  am'd. 

I  2466.  Id.  I  to  Jadameat  dabtor^  «te. 

Where  the  judgment  debtor,  or  other  person  against  whom  the 
special  proceeding  is  instituted,  has  been  examined  and  property, 
applicable  to  the  payment  of  the  judgment,  has  not  been  discov- 
ered in  the  course  of  the  special  proceeding,  the  judge  may 
make  an  order,  allowing  him  a  like  sum  as  costs;  and  directing 
the  payment  thereof,  within  a  time  specified  in  the  order,  by 
the  judgment  creditor;  or,  except  where  it  l»  allowed  to  the 
judgment  debtor,  out  of  any  money  which  has  come,  or  uuy 
come,  to  the  hands  of  the  receiver  or  of  the  sheriff. 

Id.,  f  801,  In  part.  am'd. 
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f  24S7.  [Am'd,  1911].  DUobedlence  to  order;  hovr  pun- 
ialted. 

A  person  who  refuses,  or  without  sufflcient  excuse  neglects, 
to  obej'  an  order  of  a  judge  or  referee,  made  pur8u<ant  to  the 
last  two  sections,  or  to  any  other  provision  of  this  article,  and 
duly  served  upon  him,  or  an  oral  direction,  given  directly  to 
him  by  a  judge  or  referee,  in  the  course  of  the  special  proceed- 
ings; or  to  attend  before  a  judge  or  referee,  according  to  the  com- 
mand of  a  subpoena,  duly  served  upon  him,  may  be  punished  by 
the  judge  of  or  by  the  court  out  of  which  the  execution  was 
issued,  by  the  county  judge,  the  special  county  judge,  or  the 
special  surrogate  of  the  county  to  which  the  execution  was  issued, 
or  bv  the  city  court  of  the  city  of  New^  York  or  a  justice  thereof, 
if  the  proceedings  were  instituted  before  such  court  or  any  justice 
thereof,  as  for  a  contempt. 

Co.  Proc.,  {  802.  See  I  2286.  Am'd  by  L.  1011,  ch.  658.  in  effect  Sept. 
1,    1»11. 

I  2458.  [Am*d.  1881,  1807.1  Upon  whnt  Jndfrment  and  to 
'wliAt  county  the  execution  mnvt  have  lasned. 

In  order  to  entitle  a  judgment-creditor  to  maintain  either  of  the 
special  proceedings  authorized  by  this  article,  the  judgment  must 
have  been  rendered  upon  the  judgment  debtor's  appearance  or  per- 
sonal service  of  the  summons  upon  him,  for  a  sum  not  leas  than 
twenty-five  dollars  or  substituted  service  of  the  summons  upon 
him  in  accordance  with  section  four  hundred  and  thirty-six  of  the 
code  of  civil  procedure;  and  the  execution  must  have  been  issued 
ont  of  a  court  of  record;  and  either: 

1.  To  the  sheriff  of  the  county  where  the  judgment  debtor  has, 
at  the  time  of  the  commercemeut  of  the  special  proceedings,  a 
place  for  the  regular  transaction  of  business  in  person;  or, 

2.  If  the  judgment  debtor  is  then  a  resident  of  the  state,  to  the 
sheriff  of  the  county  where  he  resides;  or, 

3.  If  he  is  not  then  a  resident  of  the  state,  to  the  sheriff  of  the 
county  where  the  judgment-roll  is  filed  unless  the  execution  was 
issued  out  of  a  court  other  than  that  in  which  the  judgment  was 
rendered,  and,  in  that  case,  to  the  sheriff  of  the  county  where  the 
transcript  of  the  judgment  is  filed. 

Id.,   part  of   I   2»2,   am'd;   L.   1897.   ch.    189.     In  effect  Sept.   1,   1897. 

I  2458.  In  what  county  Judinnent  delator,  his  bailee,  etc., 
must   attend. 

If  the  judgment  debtor,  or  other  person,  required  to  attend 
and  be  examined,  as  prescribed  in  this  article,  or  the  officer  of 
a  corporation,  re<iuired  to  attend  in  its  behalf,  is,  at  the  time  of 
the  service  of  the  order  upon  him,  a  resident  of  the  State,  or 
then  has  an  office  within  the  State,  for  the  regular  transaction 
of  business,  in  person,  he  cannot  be  compelled  to  attend,  pursuant 
to  the  order,  or  to  any  adjournment,  at  a  place  without  tho 
county  wherein  his  residence  or  place  of  business  is  situated. 

Id.,   f  292. 

I  2460.  [AmM,  1881.]  No  perNon  excused  from  annwerlnsr 
on  the  ground  of  fraud. 

A  party  or  a  witness,  examined   in  a  special  proceeding,  au- 
thorized  bv  this  article,   is   not  excused   from   answering  a  ques- 
tion, on  the  ground  that  his  examination  will  tend  to  convict  him 
of  the  commission   of  a  fraud;  or  to  prove  that  he  has  been   a 
2G  <(01> 
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party  or  privy  to,  or  knowing  of,  n  conveyance,  assigunKmt, 
transfer,  or  other  di.spos-ition  of  proportj'  for  any  purpose:  or  that 
he  or  another  person  claims  to  be  entitled,  as  aicain^^t  the  judj;- 
ment  creditor,  or  a  receiver  appointed  or  to  be  appointed  in  the 
special  procoedinp,  to  hold  projjerty,  derived  from  or  throufirh  the 
judgment  debtor,  or  to  bo  discharged  from  the  payment  of  a 
debt  which  was  due  to  the  judgment  debtor,  or  to  a  person  iu 
his  behalf.  But  an  answer  cannot  be  used,  as  evidence  against 
the  person  so  answering  in  a  criminal  action  or  criminal 
proceeding. 
Co.    Proc.,   I   292,   am'd. 

S  2401.   [Am'd,    lOOO.l       ProeeedlnffN    M-here    JudKntent    i« 
asralniit  Joint  debtors. 

When  the  execution  was  issued  as  prescribed  in  section  nine- 
teen hundred  and  thirty-four  or  section  nineteen  hundred  and 
forty-one  of  this  act.  a  debt  due  to,  or  other  personal  property 
owned  by,  one  or  more  of  the  defendants  not  summoned,  jointly 
with  the  defendants  summoned,  or  with  any  of  them,  may  be 
reached  by  a  special  proceeding,  instituted  as  prescribed  in  this 
article,  and  founded  upon  the  judgment. 

Id.,   {  294,  am'd.     See  f   1871.  ante.     L.  1900,   ch.  217.     In  effpct  Sept.   1. 
1900. 

I  2402.  ProceedlngTH    commenced    before    one   in^ge    max 
be  continued  before  another. 

Sections  26.  52,  and  279  of  this  act  apply  to  a  special  proceed- 
ing, instituted  as  prescribed  in  this  article;  and  the  judge  h4»fore 
whom  it  is  continued,  as  prescribed  in  either  of  tho.se  sections, 
is  deemed  to  be  the  judge  to  whom  an  ortler  or  warrant  is  re- 
turnable, for  the  purpose  of  any  provision  of  this  or  the  next 
article. 

§  24C{3.    lAm*d,    18S0.     Itl08.1       IVhat    property    eannot    be 
reached. 

This  article  does  not  authorize  the  seizure  of,  or  other  inter- 
ference with,  any  property  which  is  expressly  exempt  by  law 
from  levy  and  sale  by  virtue  of  an  ex(K"ution;  or  any  money, 
thing  in  action  or  other  property  held  in  trust  for  a  judgment 
debtor,  wbere  the  trust  has  l>cen  created  by,  or  the  fund  so  held 
in  trust  has  proceeded  from,  a  pcrsou  other  than  the  judgment 
debtor;  or  the  earnings  of  the  judgment  debtor  for  his  personal 
services  rendered  within  sixty  days  next  befo.re  the  institution 
of  the  special  proceeding;  when  it  is  made  to  appear  by  his  oath 
or  otherwise,  that  those  earnings  are  necessary  for  the  use  of  a 
family,  wholly  or  partly  supi>orted  by  his  labor. 

L.  1S8G,  oh.  20.  Am'd  by  L.  190S,  rh.  27S.  In  effect  Sept.  1,  1908.  Sea 
i   1812;    Tax   L.,    f    259. 
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ARTICLB  SBCOlfD. 

The  receiver. 

S»e.  24M.  Wh«n  und  how  recelyer  may  be  appointed. 

2466.  Notice  to  otber  creditor*. 

aM6.  Only  one   receWer  to  be  appointed.    Former  recelTertbip  maj   be 
extemled. 

2467.  Order  to  be  filed  and  recorded. 

2468.  When  property  la  vested  in  receiver. 

2469.  How  receiver's  title  to  personal  property  extended  by  relation. 

2470.  County  clerk  to  record  orders,  etc.;  penalty  for  neglect. 

2471.  Beceirer  to  be  mbjeet  to  control  of  court. 

f  S464.  IVliem  and  liotr  reeeiwer  may  be  appointed. 

At  any  time  after  making  an  order,  requirinj^  the  judgment 
debtor,  or  any  other  person,  to  attend  and  be  examined,  or  issuing 
a  warrant,  as  prescribed  in  article  first  of  this  title,  the  judge 
to  whom  the  order  or  warrant  is  returnable  may  make  an  order, 
appointing  a  receiver  of  the  property  of  the  judgment  debtor. 
At  least  two  days'  notice  of  the  application  for  the  orrler  appoint- 
ing a  receive^  must  be  giyen  personally  to  the  judgment  debtor, 
iinlesa  the  judge  is  satisfied  that  he  cannot,  with  reasonable  dili- 
eence,  be  foand  within  the  State;  in  which  case,  the  order  must 
recite  that  fact,  and  may  dispense  with  notice,  or  may  direct 
notice  to  be  given  in  any  manner  which  the  judge  thinks  proper. 
But  where  the  order  to  attend  and  be  examined,  ur  the  warrant, 
has  been  served  upon  the  judgment  debtor,  a  receiver  may  be 
appointed  upon  the  return  day  thereof,  or  at  the  closa  of  the 
examination,  without  further  notice  to  him. 

Ob.  Proc.,  i  286. 

ft  2466.  Notice  to  other  creditors* 

The  judge  must  ascertain,  if  practicable,  by  the  oath  of  the 
Jndgmoit  debtor,  or  otherwise^  whether  an  action,  spedfled  in 
article  firat  of  title  fourth  of  chapter  fifteenth  of  this  act,  or  a 
special  proceeding  instituted  as  prescribed  in  article  first  of  this 
title,  is  pending  against  the  judgment  debtor.  If  either  is  pending, 
and  a  receiver  has  not  been  appointed  therein,  notice  of  the 
appHeation  for  the  appointment  of  a  receiver,  and  of  all  the  sub- 
sequent proceedings  respecting  the  receivership,  must  be  given, 
in  such  a  manner  as  the  judge  directs,  to  the  judgment  creditor 
prosecuting  it. 

M.,  p«rt  of  I  906. 

y  S440.  Only  one  receiver  to  be  appointed.  Former  re- 
eelvreraliip  may  be  extended. 

Only  one  receiver  of  the  property  of  a  judgment  debtor  shall 
be  appointed.  Where  a  receiver  thereof  has  already  been  ap* 
oointM,  the  judge,  instead  of  making  the  order  prescribed  in  the 
last  se<;tion  hut  one.  must  make  an  order,  extending  the  receiver* 
ship  to  the  special  proceeding  before  him.  Such  an  order  gives 
to  the  judgment  creditor  the  same  rights  as  if  a  receiver  was 
then  api)ointed  upon  his  application;  including  the  right  to  apply 
to  the  court  to  control,  direct,  or  remove  the  receiver,  or  to  sub- 
ordinate the  proceedings  in  or  by  which  the  receiver  was 
appointed,  to  those  taken  under  his  judgment. 

U^  pstt  •(  i  SeS.   flee  Bulcs  64  and  86. 
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I  2467.  Order  to  be  filed  and  reeorded* 

Au  order  appointing  a  receiver,  or  extending  a  receivership, 
muflt  be  tiled  in  the  office  of  the  clerk  of  the  county,  wherein 
the  judgment-roll  in  the  action  is  filed;  or,  if  the  special  pro- 
ceeding is  founded  upon  an  execution  issued  out  of  a  court, 
other  than  that  in  which  the  judgment  was  rendered,  in .  the 
office  of  the  clerk  of  the  county,  wherein  the  transcript  of  the 
judgment  is  filed. 

Go.   Proc.,   part  of  9  298. 

I  24(18.  IVben  property  is  -rested  In  reeelver. 

The  property  of  the  judgment  debtor  is  vested  in  a  receiver, 
who  has  duly  qualified,  from  the  time  of  filing  the  order  appoint- 
ing him,  or  extending  his  receivership,  as  the  case  may  be; 
subject  to  the  following  exceptions: 

1.  Real  property  is  vested  in  the  receiver,  only  from  the  time 
when  the  order,  or  a  certified  copy  thereof,  as  the  case  may  be, 
is  filed  with  the  clerk  of  the  county  where  it  is  situated. 

2.  Where  the  judgment  debtor,  at  the  time  when  the  order 
is  filed,  resides  in  another  county  of  the  State,  his  personal  prop- 
erty is  vested  in  the  receiver  only  from,  the  time  when  a  copy 
of  the  order,  certified  by  the  clerk  in  whose  office  it  is  recorded, 
ts  filed  with  the  clerk  of  the  county  where  he  resides. 

Id.,  !  208. 

f  2469.  Hovr  reeelver's  title  to  personal  property  ex- 
tended by  relation. 

Where  the  receiver's  title  to  personal  property  has  become 
vested,  as  prescribed  in  the  last  section,  it  also  extends  back 
by  relation,  for  the  benefit  of  the  judgment  creditor  in  whose 
behalf  the  special  proceeding  was  instituted  as  follows: 

1.  Where  an  order,  requiring  the  judgment  debtor  to  attend 
and  be  examined,  or  a  warrant,  requiring  the  sheriff  to  arrest 
him  and  bring  him  before  the  judge,  has  been  served,  before  the 
appointment  of  the  receiver,  or  the  extension  of  the  receivership, 
the  receiver's  title  extends  back,  so  as  to  include  the  personal 
property  of  the  judgment  debtor,  at  the  time  of  the  service  of 
the  order  or  warrant. 

2.  Where  an  order  or  warrant  has  not  been  served,  as  specified 
in  the  foregoing  subdivision,  but  an  order  has  been  made,  requir- 
ing a  person  to  attend  and  be  examined,  concerning  property 
belonging,  or  a  debt  due,  to  the  judgment  debtor,  the  receiver's 
title  extends  to  the  personal  property  belonging  to  the  judgment 
debtor,  which  was  in  the  hands,  or  under  the  control,  of  the 
person  or  corporation  thus  required  to  attend,  at  the  time  of  the 
service  of  the  order;  and  to  a  debt  then  due  to  him  from  that 
person  or  corporation. 

3.  In  every  other  case  where  notice  of  the  application  for  the 
appointment  of  the  receiver  was  given  to  the  judgment  debtor, 
the  receiver's  title  extends  to  the  personal  property  of  the  judg- 
ment debtor,  at  the  time  when  the  notice  was  served,  either 
personally  or  by  complying  with  the  requirements  of  an  order, 
prescribing  a  substitute  for  personal  service. 

4.  Where  the  case  is  within  two  or  more  of  the  foregoing  sub- 
divisions of  this  section,  the  rule  most  favoraole  to  the  judgment 
creditor  must  be  adopted. 

5.  [Added,  1892.]  No  person  shall  be  appointed  a  receiver  in 
this  State  who  is  not  a  resident  thereof,  nor  shall  any  person 
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continue  to  act  as  receirer  after  he  ceases  to'  be  a  resident  thereof, 
and  the  judgment  creditor  may  apply  to  the  court  or  judge  that 
appointed  such  receiver,  within  thirty  days  after  said  receiver 
ceases  to  be  a  resident  of  this  State,  for  the  appointment  of  anothei 
person  in  his  place,  upon  such  notice  to  the  persons  interested 
as  the  court  or  judge  may  direct. 

But  this  section  does  not  affect  the  title  of  a  purchaser  in  good 
faith,  without  notice,  and  for  a  valuable  consideration;  or  the 
payment  of  a  debt  in  good  faith,  and  without  notice. 

g  24TO.  CovAtjr  cleric  to  reooril  orders,  ete.|  penalty  for 
aeirleet. 

Each  county  clerk  must  keep  in  his  office  a  book,  indexed  to 
the  names  of  the  judgment  debtors,  styled  "  book  of  orders  ap- 
pointing receivers  of  judgnient  debtors".  A  county  clerk,  in  whose 
o'ffice  an  order  or  a  certified  copy  of  an  order  is  filed,  as  pro- 
scribed in  section  2467  or  section  2468  of  this  act,  must  imme- 
diately note  thereupon  the  time  of  filing  it,  and,  as  soon  as 
practicable,  must  record  it,  in  the  book  so  kept  by  him.  He 
must  also,  upon  request,  furnish  forthwith  to  any  party  or  per- 
son interested,  one  or  more  certified  copies  thereof.  For  each 
omission  to  comply  with  any  provision  of  this  section,  a  county 
clerk  forfeits,  to  the  party  aggrieved,  two  hundred  and  fifty  dol- 
lars, in  addition  to  all  damages  sustained  by  reason  of  the 
omission. 

C6.   Proc.,  I  206.    Sm  H  1247  and  1248,  ante. 

I  2471«  ReceiTer  io  be  avblect  to  control  of  court. 

A  receiver,  appointed  as  prescribed  in  this  article,  is  subject  to 
the  direction  and  control  of  the  court  out  of  which  the  execution 
was  issued.  Where  an  order  has  been  made,  extending  a  receiver- 
ship to  a  special  proceedinsr  founded  upon  a  subsequent  judg- 
ment, the  control  over,  and  direction  of.  the  receiver,  with  respect 
to  that  judgment,  remain  in  the  court  to  whose  contr?i  and  direc- 
tion be  was  originally  subject. 
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TITLE  xrn. 

Proceedings  to  compel  the   delivery    of  books  to  a  patoio 

officer. 

Sec.  247l£.  Delivery  of  boolci  and  paperB.  bow  enforced. 

I  22471a.    [  Rppealed    by    L.    1900,    ch.    51.      See   ConsoUdated 
Laws,  tit.  Public  Officers  Law,  §  80.] 
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CHAPTER  XVIII. 
Surrogates'  Courts,  and  Proceedings  Therein. 


TITLE  L—Oncamitttloa,  Jvrltdletlom,  •mil  Powers  of  ilio  Coart.  DsMot, 
Powois,  and  Disabilities  of  tho  Sarroffate,  aad  the  Ofleen 
of  tlie  Coart.    Mitcellaaeoas  FroTisIoas. 


.TTTLB    II.—  ProTlaioas  Kslatinf  Gsaerally  to  the  Proceedings  In  Sarrogatsa' 
Coarta,  aad  to  jLppeala  ftom  tkose  Coarta. 

TRLK  in.^€lrABtla9  aad  ReTOkiav  Probate,   Lstters  Tsstftmeatary,    aad 
Iistters  of  Admiaistratioa.    Foreiya  Wills ;  AaclUary  Letters. 

TITLE   IT.—  Proeeedlaai  br  or  agalast  aa  Exseator  or  Adnlaisfcralor,  Toaeh- 
iBf  the  AdmiBlstratioii  aad  Settlsmeat  of  the  i'state. 

TITLE     T.—  Dlapoaltiea  of  the  Deeedeat's  Beal  Propertj,  for  the  Payatoat  of 
Bebts  aad  Faaerai  Expeases.    BistrlDatloa  of  the  Proeoeds. 

TITLE  TI.—  ProTlsloBS  BolaUaff  to  a  Testameatanr  Trattee. 

TULS  Til.— ProTisloBS  Belatiaff  to  a  Claardlaa. 

TITLE  I. 

Organization,  jnriidiction,  and  powers  of  the  court.  Duties, 
powers,  and  disabilities  of  the  surrogate,  and  the  officers 
of  the  court,    lliscellaneous  provisions. 

Article  1.  Jurisdiction   of   the   court,    and    authority   of   the   surrogate. 

2.  General    duties   and    disabilities   of    the    surroirste,    or   temporary 

aarrogate. 
8.  Clerks;  atenograpiieni;  miscellaneous  piovislODS. 

ARTICI^B   FIRST. 

Jurisdiction  of  the  courts  and  authority  of  the  turrogaie^ 

Sec.  2472.  General  Jurisdiction  of   surrogate's   court. 
2478.  Presumption  of  jurisdiction. 

2474.  Jurisdiction   not   lost   by   defect    In    ppcord. 

2475.  Effect  of  exercise  of  Jurisdiction. 

2476.  Exclusive  Jurisdiction. 

2477.  Concurrent   Jurisdiction   of    two  or   moro   «uirognteB. 

2478.  Jurisdiction,    how    affected    l)y    locality    of   debts. 

2479.  Jurisdiction  in  new  or  altered  county. 

2480.  Id.;    transfer  of  proceedings   to   proper   county. 

2481.  Incidental  powers  of  the  surrogate. 

2482.  ApplicatiOQ  of  chapter;  conflrniatiou  of  previous  acts. 

S  2472.  General  Juris Alctl on  of  iiurrofirate^s  court. 

Each  surrogate  must  hold,  within  his  county,  a  court,  which 
has,  in  addition  to  the  powers  conferred  upon  it.  or  upon  the 
aarrogate,  by  special  provision  of  law.  jurisdiction,  aa  follows: 

1.  To  talte  the  proof  of  wills:  to  ndmit  wills  to  probate;  to  re* 
Toke  the  probate  thereof;  and  to  take  and  revoke  probate  of 
heirship. 

2.  To  grant  and  revoke  letters  testamentary  and  letters  of  ad- 
ministration, and  to  appoint  a  succesKor  in  place  of  a  person 
whose  letters  have  been  revoked. 

8.  To  direct  and  control  the  conduct,  and  settle  the  acconnts, 
of  executors,  administrators,  and  testamentary  trustees;  to  re- 
move testamentary  trustees,  and  to  appoint  a  successor  in  plaee 
of  a  testamentary  trustee  so  removed. 
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4.  To  enforce  the  payment  of  debts  and  legticies;  the  distribu- 
tion of  the  estates  of  decedents;  and  the  paj'uient  or  delivery,  t^y 
executors,   administrators,   and   testamentary   trustees,  of  money 
or  other  property  in  their  possession,  belonging  to  the  estate. 

5.  To  direct  the  disposition  of  real  property,  and  interests  in 
real  property,  of  decedents,  for  the  payment  of  their  debts  ancl 
funeral  expenses,  and  the  disposition  of  the  proceeds  thereof. 

6.  To  administer  ;justice,  in  all  matters  relating  to  the  affairs 
of  decedents,  accordmg  to  the  provisions  of  the  statutes  relatingr 
thereto. 

7.  To  appoint  and  remove  guardians  for  infants:  to  compel  the 
payment  and  delivery  by  them  of  money  or  other  property  be- 
longing to  their  wards;  and,  in  the  cases  specially  prescribed  by 
law,  to  direct  and  control  their  conduct,  and  settle  their  account.*-'. 

8.  [Added,  1903.]  To  settle  the  accounts  of  a  father,  mother 
or  other  relative  having  the  rights,  j>owers  and  duties  of  a 
guardian  in  socage,  and  to  compel  the  payment  and  delivery  of 
money  or  other  property  belonging  to  the  ward. 

[New.]     L.   1903,  cb.  407.     lo  elTect  Sept.   1,  1903. 

This  jurisdiction  must  be  exercised  in  the  cases,  and  in  the 
manner,  prescribed  by  statute. 

2  B.  S.  220.   S  1  (2  Ediu.  229);  also  L.  1S74.  ch.  267  (0  Edm.  8S4). 

S  2472-a.  [Added,    1010.]      Idem. 

The  surrogate*  court  bus  also  jurisdiction  upon  a  judicial 
accounting  or  a  proceeding  for  the  payment  of  a  legacy  to  ascer- 
tain the  title  to  any  legacy  or  distributive  share,  to  set  off  a 
debt  against  the  same  and  for  that  purpose  ascertain  whether  the 
debt  exists,  to  affect  the  accounting  party  with  a  constructive 
trust,  and  to  exercise  all  other  power,  legal  or  equitable,  neces- 
sary to  the  complete  disposition  of  the  matter.  He  must 
order  the  trial  of  any  controverted  question  of  fact  of  wnich 
either  party  has  constitutional  right  of  trial  by  jury  and  season- 
ably demands  the  same. 

Added,  L.  1910,  cb.  576.     In  effect  Sept.  1,  1910. 

%  2473.  [Am'd,  lOlO.]     PreMnmptlon  of  jnrladtction. 

Where  the  jurisdiction  of  a  surrogate's  court  to  make,  in  a 
case  specified  in  the  last  two  sections,  a  decree  or  other  deter- 
mination, is  drawn  in  question  collaterally,  and  the  necessary 
parties  were  duly  cited  or  appeared,  the  jurisdiction  is  presump- 
tively, and,  in  the  absence  of  fraud  or  collusion,  conclusively, 
established,  by  an  allegation  of  the  jurisdictional  facts,  *-<in- 
tained  in  a  written  petition  or  answer,  duly  verified,  used  in 
the  surrogate's  court.  The  fact  that  the  parties  were  duly  citcnl 
is  presumptively  proved,  by  a  recital  to  that  effect  in  the  decree. 

L.  1870,  ch.  350,   9  1.     Am'd.  L.  1910,  ch.  070.     la   effect   S^^^pt.    1,    1910. 

I  2474.  JnriHdietlon  not  lout  by  defect  In  record. 

The  surrogate's  rourt  obtains  jurisdiction  in  every  case  by  the 
existence  of  the  jurisdictional  facts  prescribed  by  statute,  and 
by  the  citation  or  appcaran<*e  of  the  ne<'essary  parties.  An  ob- 
jection to  a  decree  or  other  determination,  founded  upon  on 
omission  therein,  or  in  the  papers  ui)on  which  it  was  founded, 
of  the  recital  or  proof  of  any  faet  necessary  to  jurisdiction,  which 
actually  existed,  or  the  faihire  to  take  any  intermediate  pro- 
ceeding. re(piire<l  by  law  to  be  taken,  is  available  only  upcui 
appeal.  But,  for  the  better  protection  of  any  party,  or  other 
person  interested,  the  surrogate's  ccjurt  may,  in  its  diseretiim. 
allow  su<-li  a  defect  to  be  siipnlied  by  amenclment. 

K  1R60.  th.  LM'.0.  S  1  (7  Edui.  VXIM  L.  1S70,  ch.  830,  I  1,  and  L.  1872. 
ch.   92   (0  Ediii.   327).  Vltf 
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%    3475.  Effect  of  exercise  of  Jurisdletlon* 

Jurisdiction,  once  duly  exercised  'over  any  matter,  by  a  surro- 
5*8  court,  excludes  the  subsequent  exercise  of  jurisdiction  by 
another  surrogate's  court,  over  the  same  matter,  and  all  its  inci- 
dents, except  as  otherwise  specially  prescribed  by  law.  Where 
a.  guardian  has  been  duly  appointed  by,  or  letters  testamentary 
or  of  administration  have  been  duly  issued  from,  or  any  other 
special  proceeding  has  been  duly  commenced  in,  a  surrogate's 
court  having  jurisdiction,  all  further  proceedings,  to  be  taken  in 
a.  surrogate's  court,  with  respect  to  the  same  estate  or  matter, 
mti8t  be  taken  in  the  same  court. 

2  R.  S.  222,  §  12  (2  Edm.  232);  2  B.  S.  61,  S  28  (2  Edm.  61);  2  R.  S.  117, 
124  (2  Edm.  121). 

S  2476.  Exclnalve  JurUdtctlon. 

The  surrogate's  court  of  each  county  has  jurisdiction,  exclusive 
of  every  other  surrogate's  court,  to  take  the  proof  of  a  will,  and 
to  grant  letters  testamentary  thereupon,  or  to  grant  letters  of 
administration,  as  the  case  requires,  in  either  of  the  following 
cases: 

1.  Where  the  decedent  was,  at  the  time  of  his  death,  a  resident 
of  that  c(yinty,  whether  his  death  happened  there  or  elsewhere. 

2.  Where  the  decedent,  not  being  a  resident  of  the  State,  died 
within  that  county,  leaving  personal  property  within  the  State, 
or  leaving  personal  property  which  has,  since  his  death,  com^ 
into  the  State,  and  remains  unadministered. 

3.  Where  the  decedent,  not  being  a  resident  of  the  State,  died 
without  the  State,  leaving  personal  property  within  that  county, 
and  no  other;  or  leaving  personal  property  which  has,  since  his 
death,  come  into  that  county,  and  no  other,  and  remains  unad- 
ministered. 

4.  W^here  the  decedent  was  not,  at  the  time  of  his  death,  a 
resident  of  the  State,  and  a  petition  for  probate  of  his  will,  or 
for  a  grant  of  letters  of  administration,  under  subdivision  second 
or  third  of  this  section,  has  not  been  filed  in  any  surrogate's 
court:  but  real  property  of  the  decedent,  to  which  the  will  relates, 
or  which  is  subject  to  disposition  under  title  fifth  of  this  chapter, 
is  situated  within  that  county,  and  no  other. 

2  B.  S.  73,  §  23  (2  Edm.  75);  L.  1837,  ch.  460,  §  1  (4  Edm.  486).    See  |  2608. 

I  2477.  Concurrent  juriiidietion  of  two  or  more  Kurro* 
ffU'teii. 

Where  personal  property  of  the  decedent  is  within,  or  comes 
into  two  or  more  counties,  under  the  circumstances  specified  in 
subdivision  third  of  the  last  section;  or  real  property  of  the  dece- 
dent is  situated  in  two  or  more  counties,  under  the  circumstances 
specified  in  subdivision  fourth  of  thd  last  section;  the  surrogate's 
courts  of  those  counties  have  concurrent  jurisdiction,  exclusive 
of  every  other  surrogate's  court,  to  take  the  proof  of  the  will 
and  grant  letters  testamentary  thereupon,  or  to  grant  letters  of 
administration,  as  the  case  requires.  But  where  a  petition  for 
probate  of  a  wilt  or  for  letters  of  administration,  has  been  duly 
filed  in  either  of  the  courts  so  possessing  concurrent  jurisdictioQ, 
the  jurisdiction  of  that  court  excludes  that  of  the  other. 

Id.,  S  2i,  amU 
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2478.  J  arl  ml  let  Ion,  ho'w  affected  bjr  locality  of  debts. 
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t'or  the  purpose  of  conferring  jurisdiction  upon  a  surrogale*9 
court,  a  debt,  owing  to  a  decedent  by  a  resident  of  the  State,  is 
regarded  as  personal  property,  situated  within  the  county  where 
the  debtor,  or  either  of  two  or  more  joint  debtors,  resides;  and 
a  debt,  owing  to  him  by  a  domestic  corporation,  is  regarded  as 
personal  property-,  situated  within  the  county  where  the  principal 
office  of  the  corporation  is  situated.  But  the  foregoing  provLsion 
does  not  apply  to  a  debt  evidenced  by  a  bond,  promissory  note, 
or  other  instrument  for  the  payment  of  money  only,  in  ternia 
negotiable,  or  payable  to  the  bearer  or  holder.  Such  a  debt, 
whether  the  debtor  is  a  resident  or  a  non-resident  of  the  State, 
or  a  foreign  or  a  domestic  government,  Stat?^,  county,  public 
officer,  association,  or  corporation,  is,  for  the  purpose  of  so  con- 
ferring jurisdiction,  regarded  as  personal  proiierty,  at  the  place 
where  the  bond,  note,  or  other  mstrumont  is,  either  within  or 
without  the  State. 

i    2479.   [Am'd,    1883.]      JarlBdIctloa    In    new    or    altered 
county. 

Where  a  new  county  has  been  heretofore,  or  is  hereafter 
erected,  or  territory  has  been  heretofore,  or  is  hereafter  trans- 
ferred from  one  county  to  another,  the  jurisdi<*tion  of  the  surro- 
gate's court  of  each  of  the  counties  affected  thereby,  (o  take  tlie 
proof  of  a  will,  or  to  grant  letters,  depends  upon  the  locality, 
when  the  petition  is  presented  of  the  place,  where  the  proi>erty 
of  the  decedent  is  situated,  or  where  the  event  occurred,  as  the 
case  may  be,  which  determines  jurisdiction.  If,  before  the  erec- 
tion of  the  new  county,  or  the  transfer  of  the  territory,  letters 
have  been  granted,  upon  the  ground  that  the  decedent  died  or 
resided  within  the  county,  the  surrogate's  court  from  which  they 
were  issued,  has  exclusive  jurisdiction  of  the  estate,  and  of  all 
matters  incidental  thereto;  and  if  the  place  where  the  decedent 
d'ed  or  resided  is  embraced  within  another  county,  certified  copies 
of  any  papers  or  proceedings,  filed,  entered,  or  recorded  in  the 
surrogate's  coiirt  thereof,  must  be  furnished,  on  the  payment  of 
the  fees  therefor,  by  the  proper  officer,  to  any  person  interested 
In  the  estate:  and,  upon  the  latter's  request  and  payment  of  the 
fees  therefor,  the  proper  officer  of  the  court  so  having  jurisdiction 
must  file,  enter,  or  record  the  same,  in  like  manner  and  with  like 
effect  as  the  originals.  Where  the  letters  were  granted  upon  any 
ground,  other  than  the  deced  nt's  death  or  residence  within  the 
pounty,  the  jurisdiction  of  the  court  from  which  they  w^ere  issued, 
remains  unaffected  by  any  change  in  the  territorial  limits  of  its 
county. 
L.  1870.  ch.  20,  S§  1  and  2  (7  Edm.  582);  L.  1883,  ch.  66. 

$  2480.  Id.;  trnn«fer  of  proGoedlnfm  to  proper  covnty. 

A  special  proceeding  pending  in  a  surrogate's  court,  whose  juris- 
diction to  entertain  the  same  is  taken  away  by  the  provisions  of 
the  last  section,  or  in  conse^inence  of  the  erection  of  a  new 
county,  or  the  alteration  of  the  territorial  limits  of  a  county, 
after  this  act  takes  effect,  mv^t  be  ♦rnnsferred.  by  order  of  the 
court  in  which  it  is  pending,  to  the  surrogate's  court  having 
jurisdiction;  and  the  latter  court  has  the  same  jurisdictiop 
pow(»r,  and  authority  with  respect  thereto,  which  the  former 
court  would  have  had.  if  the  territorial  limits  of  its  county  had 
not  been  changed. 
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I  24S1.  [Am*dt  1009.]    Ineldental  powers  of  the  surroflrate. 

A  surrogate,  in  court  or  out  of  court,  as  the  case  requires,  has 
power: 

1.  To  issue  citations  to  parties,  in  any  matter  within  the  juris 
diction  of  his  court;  and,  in  a  case  prescribed  by  law,  to  compel 
the  attendance  of  a  party. 

2.  To  adjourn,  from  time  to  time,  a  hearing  or  other  proceeding 
in  his  court;  and  where  all  persons  who  are  necessary  parties 
have  not  been  cited  or  notified,  and  citation  or  notice  has  not 
been  waived  by  appearance  or  otherwise,  it  Is  his  duty,  before 
proceeding  furUier,  so  to  adjourn  the  same,  and  to  issue  a  sup- 
plemental citation,  or  require  the  petitioner  to  give  an  additional 
notice,  as  may  be  necessary. 

3.  To  issue,  under  the  seal  of  the  court,  a  subpoena,  requiring 
the  attendance  of  a  w^itness,  residing  or  being  in  any  part  of  the 
State;  or  a  subpoena  duces  tecum,  requiring  such  attendance,  and 
the  production  of  a  book  or  paper  material  to  an  inquiry  pending 
in  the  court 

4.  To  enjoin,  by  order,  an  executor,  administrator,  testamentary 
trustee  or  guardian,  to  whom  a  citation  or  other  process  has 
been  duly  issued  from  his  court,  from  acting  as  such,  until  the 
further  order  of  the  court. 

5.  To  require,  by  order,  an  executor,  administrator,  testa- 
mentary trustee,  or  guardian,  subject  to  the  jurisdiction  of  his 
court,  to  perform  any  duty  imposed  upon  him,  by  statute,  or  by 
the  surrogate's  court,  under  authority  of  a  statute. 

6.  To  open,  vacate,  modify,  or  set  aside,  or  to  enter,  as  of  a 
former  time,  a  decree  or  order  of  his  court;  or  to  grant  a  new 
trial  op  a  new  hearing  for  fraud,  newly  discovered  evidence, 
clerical  error,  or  other  sufficient  cause.  The  powers  conferred  by 
this  subdivision,  must  be  exercised  only  in  a  like  case  and  in  the 
same  manner,  as  a  court  of  record  and  of  general  jurisdiction 
exercises  the  same  powers.  Upon  an  appeal  from  a  determina- 
tion of  the  surrogate,  made  upon  an  application  pursuant  to  this 
subdivision,  the  general  term  of  the  supreme  court  has  the  same 
power  as  the  surrogate;  and  his  determination  must  be  reviewed, 
as  if  an  original  application  was  made  to  that  term. 

7.  To  punish  any  person  for  a  contempt  of  his  court,  civil  or 
criminal,  in  any  case  where  it  is  expressly  prescribed  by  law 
that  a  court  of  record  may  punish  a  person  for  a  similar  con- 
tempt, in  like  manner. 

8.  Subject  to  the  provisions  of  law,  relating  to  the  .disquallfi- 
tion  of  a  judge  in  certain  cases,  to  complete,  any  unfinished  busi- 
ness, pending  before  his  predecessor  in  the  office,  including  proofs, 
accountings,  and  examinations. 

9.  To  complete,  and  certify  and  sign  in  his  own  name,  adding 
to  his  signature  the  date  of  so  doing,  all  records  of  papers,  left 
nneonipleted  or  unsigned  by  any  of  his  predecessors. 

10.  To  exemplify  and  certify  transcripts  of  all  records  of  his 
court,  or  other  papers  remaining  therein. 

11.  With  respect  to  any  matter  not  expressly  provided  for  in 
the  foregoing  subdivisions  of  this  section,  to  proceed,  in  all  mat- 
ters subject  to  the  cognizance  of  his  court,  according  to  the 
course  and  practice  of  a  court,  having,  by  the  common  law, 
Joiisdlction  of  such  matters,  except  as  otherwise  prescribed  by 
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statute;  and  to  oxercise  Huch  incidental  powers,  as  are  necessary 
to  carry  into  effect  the  powers  expressly  conferred. 

2  R.  S.  221,  |§  6  and  11  (2  Eilin.  230.  231);  L.  1S37,  ch.  460,  |  9  C4 
Kdm.  488);  Id.,  i  CI  (4  Edin.  407);  L.  1870,  cU.  74.  f  2  (7  Sdm.  591  >  : 
L.   1871,  ch.  424,   I  2,  and  L.   1874,  cb.  9   (0  Edm.  849). 

12.  A  surrogate  or  a  clerk  of  the  surrogate's  court  has  power 
to  administer  oaths,  to  take  affidavits  and  the  proof  and  ac- 
knowledgment of  deeds  and  all  other  instruments  in  writ  inl- 
and certify  the  same  with  the  same  force  and  effect  as  if  taken 
and  certified  by  a  county  judge. 

This  subdivlKion  addtHl  by  L.  1009,  ch.  G3.  I>erIyatloii  —  L.  1884,  ch. 
309,  §  1,  as  amended  by  L.  1900,  ch.  510,  f  !•  See  note  17  of  nute^  of 
Buarcl  of  Statutory  ConHolidatlon  at  end  of  code. 

I  2482.  [Am'd,  1893.1  Application  of  chap4eri  eonllnaa- 
tlon   of   previous  ae.tH. 

Each  provision  of  this  chapter,  relating  to  the  jurisdiction  of 
the  surrogate's  court,  to  take  the  proof  of  a  will,  and  to  grant 
letters  testamentary  or  letters  of  administration,  or  regulatius; 
the  mode  of  proceeding  in  any  matter  connected  with  the  estate 
of  a  decedent,  applies,  unless  otherwise  expressly  declared  therein, 
whether  the  will  was  made,  or  the  decedent  died,  before  or  after 
this  chapter  takes  effect.  All  acts  hitherto  of  surrogates  and 
officers  acting  as  such  in  completing  by  certifying  in  their  own 
names  any  uncertified  wills,  and  by  signing  and  certifying  in 
their  own  names,  the  unsigned  and  uncertified  records  of  wills 
and  of  other  proofs  and  examinations  taken  in*  the  procc^ingM 
of  probate  thereof,  before  their  predecessors  in  office,  are  hereby 
confirmed  and  declared  to  be  valid  and  in  full  compliance  with 
the  pre-existing  statutory  requirements. 

L.  1803»  clL  686. 
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ARTIOIiB  9BC02VD. 

Cfeneral  dtUie$  and  diaabilities  of  the  surrogate  or  temporary 

surrogate. 

See.  2488.  Sanogate  and  a«.>tiiif  ranogate;   tbelr  official  deaiguattoni. 

2484.  Vacancy  or  dlaabllity;  who  to  act  as  ■arrogate. 

2485.  If  surrogate  dlaqualifled*  who  to  act. 
2466.  Id.;  in  New  York  county. 

2487.  Proof  of  authority. 

2488.  Id.;  when  and  how  made. 

2489.  How  authority   superseded. 

2490.  ProceedlDgs  in  New-York  and  Kings  counties  regulated. 

2491.  Id.;  transfer  of  pitjceedlngs  to  surrogate's  court. 

2492.  Temporal  surrogate;  when  board  of  superrlsors   may  appoint. 
2403.  Id.;    compensation. 

2494.  Id.;  acts,  etc.,  where  and  how  recorded. 
2496.  Surrogate,   when  not  to  be  counsel. 
2496.    Surrogate,  when  disqualified. 
2407.  Disquallflcatlon;    when  objection   must  be  taken. 
2498,  2499.  Books  to   he   kept  by   surrogate. 
2900.  I'apers  and  books  to  be  preserveu  and  bonds  filed. 
2fM>l.  When  fees  not  to  be  charged. 

::  >iic8   for   recording   luHCruments   settling   estates,    etc. 

2503.    What    papers    to    bo  tracsmlttedto    secretary    of  .State;    expense? 
lueit'ut. 

I  2483.  Sarroflrate  and  actlnv  sarrovate)  tbelr  ofllelal 
desiiraatl  o  wk. 

Where  the  connty  judge  is  also  surrogate,  he  may  be  designated, 
in  any  paper  or  proceeding  relating  to  the  office  of  surrogate,  as 
the  surrogate  of  the  county,  without  any  addition  referring  to 
his  office  as  county  judge.  A  local  officer  elected,  as  prescribed 
in  the  constitution,  to  discharge  the  duties  of  surrogate,  or  of 
county  judge  and  surrogate,  is  designated  in  this  act,  and,  whei 
acting  as  surrogate,  may  be  designated  as  the  "  special  surrogate  " 
of  his  county.  Where  an  officer,  other  than  the  surrogate,  acts 
ns  surrogate  In  a  case  prescribed  by  law,  he  must  be  designated 
by  his  official  title,  with  the  addition  of  the  words,  *'and  acting 
surrogate.*' 

L.  1853,  ch.  648  (4  Bdm.  609);  L.  1871,  ch.  869,  |  7  (9  Bdm.  214). 

I  8484.  [Am'd,  1808.]  Vacancy  or  disability  |  wbo  to  act 
um  •nrroflTAte. 

Where  in  any  county,  except  New  York,  the  office  of  surrogate 
is  vacant;  or  the  surrogate  is  disabled  by  reason  of  sickness, 
absence,  or  lunacy,  and  special  proTlsion  is  not  made  by  law  for 
the  discliarge  of  the  duties  of  his  office  in  that  conting(*ncy:  the 
duties  of  his  office  must  be  discharged  until  the  vacancy  is  filled 
or  the  disability  ceases,  as  follows: 

1.  By  the  special  surrogate. 

2.  If  there  is  no  special  surrogate,  or  he  is  in  like  manner 
disabled,  or  is  precluded  or  disqualified,  by  the  sp^^cial  county 
Judge. 

3.  If  there  is  no  special  county  jndpe,  or  he  is  In  like  manner 
disabled,  or  is  precluded  or  disqualified,  by  the  county  judge. 

4.  If  there  is  no  county  judge,  or  he  Is  in  like  manner  disabled, 
or  is  precluded  or  disqualified,  by  the  district  attorney. 

Bnt  before  an  officer  is  entitled  to  act.  as  pro«jonbod  in  this 
section,  proof  of  his  authority  to  art  as  prosoribod  in  section 
twenty-four  hundred  and  elghty-sevrn  of  this  act  must  be  made. 

In  any  proceeding  in  the  surrogate's  court  of  the  county  o£ 
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Kings,  before  either  of  the  cheers  authorized  in  this  section  to 
discharge  the  duties  of  the  office  of  surrogate  of  such  county  for 
the  time  being,  if  an  issue  is  joined  or  a  contest  arises  either  od 
the  facts  or  the  law,  such  officer,  in  his  discretion,  may,  by  order, 
transfer  such  cases  to  the  supreme  court  to  be  heard  and  decided 
at  a  special  term  thereof,  held  in  sucn  county,  which  order  shall 
be  recorded  in  the  surrogate's  office.  A.  certified  copy  of  such 
order,  together  with  the  appropriate  certificate  or  certificates  of 
the  authority  of  the  officer  to  act  as  surrogate,  ^all  be  sufficieat 
and  conclusiye  evidence  of  the  jurisdiction  and  authority  of  the 
supreme  court  in  such  matter  or  cause.  After  a  final  order  or 
decree  is  made  in  the  matter  or  cause  so  transferred  to  the 
supreme  court,  the  court  shall  direct  the  papers  to  be  returned 
and  filed,  and  transcripts  of  all  orders  and  decrees  made  therein 
to  be  recorded  in  the  surrogate's  office  of  such  county;  and  when 
so  filed  and  recorded,  they  shall  have  the  same  effect  as  if 
they  were  filed  and  recorded  in  a  case  pending  in  the  sturrogate'B 
court  of  such  county. 

L.  18d3,  cb.  686. 

S    2486.    [Am*d,    1893.]    If   snrrovate    dtaaaaltlled,   wlio   to 
met*  •* 

Where  the  surrogate  of  any  county,  except  New  York  is  pre- 
cluded or  disqualified  from  acting  with  respect  to  any  particular 
matter,  his ^  jurisdiction  and  powers  with  respect  to  that  matter 
vest  in  the  several  officers  designated  in  the  last  section,  in  the 
order  therein  provided  for.  If  there  is  no  such  officer  qualified 
to  act  therein,  the  surrogate  may  file  in  his  office  a  certificate, 
stating  that  fact;  specifying  the  reason  why  he  is  disqualified  or 
precluded;  and  designating  the  surrogate  of  an  adjoining  county, 
other  than  New  York,  to  net  in  his  place  in  the  particular  matter. 
The  surrogate  so  designated  has,  with  respect  to  that  matter, 
all  the  jurisdiction  and  powers  of  the  surrogate  making  the 
designation,  and  may  exercise  the  same  in  either  county. 

L.  1893,  ch.  686. 

j!  2480.   [Anrd,  1803,  1805.]     Id.;  la  iVew  York  coanty. 

In  the  county  of  New  York,  the  supreme  court,  at  a  special 
term  thereof,  ou  the  presentation  of  proof  of  Its  authority,  as 
proscribed  in  tlie  next  section,  must  exercise  all  the  powers  and 
jurisdiction  of  the  surrogate's  court,  as  follows: 

1.  Whore  the  surrogate  is  precluded  or  disqualified  from  acting, 
with  respect  to  a  partioular  matter,  it  must  exercise  all  the 
powers  and  jurisdiction  of  that  court  with  respect  to  that  matter. 

2.  Where  the  office  of  surrogate  of  the  county  Is  vacant,  or  the 
surrogate  is  disablc^d  by  reason  of  sickness,  absence  or  lunacy, 
it  must  exercise  all  the  powers  and  jurisdiction  of  that  court, 
until  the  vacancy  is  filled  or  the  disability  ceases,  as  the  case 
may   be. 

2i.   1898.    ch.  686:   U   1896,  ch.   946. 

i  2487.  [AmM,  189B.1    Proof  of  anthorltr* 

The  authority  of  another  officer,  or,  iu  the  county  of  New  York, 
of  the  supreme  court,  to  act  as  prescribed  In  the  last  three 
flections,  must  be  proved,  in  one  of  the  followlnir  modes! 
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1-  W^Lere  the  surrogate  is  disqualified,  or  precluded  from  act- 
inia iu  a  parucular  mutter,  that  lact  may  be  proved  by  the 
vuriOK^i^'s  cenitieato  ihereoC;  or,  except  as  otherwise  presciibeil 
iu  i»eeiion  2-ioOf  by  nlhaavit  or  oral  te&>iimoiiy. 

11.  I'he  fact  ihat  the  surrogate  is  so  disqualified  or  precluded, 
or  tliat  he  is  disabled,  or  tUat  the  otfice  is  vacant,  ana  also  the 
authority  of  the  oihcer,  or  of  the  court,  as  the  case  may  be,  to 
act  in  his  place,  may  be  proved,  and  are  deemed  conclusively 
established,  by  an  order  of  a  justice  of  the  supreme  court  of  the 
judicial  district  embracing  the  county.  After  such  an  order  is 
made,  the  surrogate  shall  not  make  the  certificate  specified  in 
8C^ction  2485  of  this  act,  and  If  such  a  certificate  has  l^en  there- 
tofore filed,  the  powers  and  jurisdiction  of  the  surrogate  therein 
dc*sisnated,  as  specified  in  that  section,  thenceforth  cease. 

I*.    IS&S,  cb.  046. 

^  2488*  Id.  I  when  and  how  made* 

^n  order  may  be  made  as  prescribed  in  subdivision  second  of 
the  last  section,  upon  or  without  notice,  ta  a  justice  of  the  su- 
preme court  of  the  judicial  district  embracing  the  county  thinlui 
proper.  It  must  recite  the  cause  of  the  malting  thereof,  it  must 
dffsignate  the  ofiBcer  or  court  empowered  to  discharge  the  duties 
of  the  office  of  surrogate;  and,  if  it  relates  to  a  particular  matter 
only,  it  must  designate  that  matter.  It  may,  in  the  discretion 
of  the  justice,  require  an  officer  to  give  security  for  the  due  dis* 
charge  of  the  duties  therein.  Where  the  office  of  surrogate  is 
vacant,  or  the  surrogate  is  disabled  by  reason  of  lunacy,  the 
attorney-general,  if  directed  by  the  governor,  must,  or  the  district- 
attorney,  upon  his  own  motion,  may  apply  for  the  order,  and 
a  justice  of  the  supreme  court  of  the  judicial  district  embracing 
the  county  must  grant  it  upon  his  application.  A  justice  of  the 
supreme  court  of  the  judicial  district  embracing  the  county  may 
also  grant  the  order  upon  the  application  of  a  party,  or  a  person 
about  to  become  a  party  to  any  special  proceeding  in  the  surro- 
gate's court.  Where  the  surrogate  is  sick  or  absent,  the  granting 
of  an  order  rests  in  the  discretion  of  the  justice,  and  its  effect 
may  be  qualified  as  the  justice  thinks  proper. 

Ij.  1884,  cb.  400.  «  1. 

§  24SA.  Hovr  authority  •upcraeded. 

Where  an  order  is  made  by  a  justice  of  the  supreme  court  of 
the  judicial  district  embracing  the  county,  as  prescribed  in  the 
last  two  sections,  or  an  appointment  is  made  by  the  board  of 
supervisors,  as  prescribed  in  section  2-^92  of  this  act,  for  any 
cause  except  a  vacancy  in  the  office  of  surrogate,  It  may  be 
revoked,  without  prejudice  to  nny  proceedings  theretofore  taken 
by  virtue  thereof,  by  a  justice  o**  the  supreme  court  of  the  judicial 
district  embracing  the  surrogate's  county,  upon  proof  that  it  was 
improvidently  made,  or  that  the  cause  of  making  it  has  become 
inoperative.  Such  an  order  or  appointment,  made  upon  the 
ground  that  the  surrogate's  office  is  vacant,  is  superseded  without 
anv  formal  revocation,  by  the  filling  of  the  vacancy.  After  the 
order  or  appointment  is^  revoked,  or  the  vacancy  is  filled,  as  the 
case  mny  be,  the  unfinished  business,  in  any  nroceedinsrs  tsken 
by  virtue  of  the  order  or  apnointment.  must  ho  transferred  to. 
and  mav  be  compl'^ted  by.  the  Kurroirnt.'^.  in  the  same  manner 
and  with  like  effect,  as  where  a  new  surrogate  completes  the 
unfinished  business  of  his  predecessor. 
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{  2480.  [Am'd,  1896.]    Proceedlnar*  in  New  Yorlc  and  Kii 
oouAtteM  re8riilii.ted. 

In  a  special  proceeding  cognizable  before  a  surFogate,  takea 
in  the  supreme  court,  as  prescribed  in  this  article,  the  seal  of 
the  court  in  which  it  is  tal^en,  must  be  used,  where  a  seal  is 
necessary.  The  special  proceeding  must  be  entitled  in  that  court; 
and  the  papers  therein  must  be  filed  or  recorded,  as  the  case 
may  be,  and  issues  therein  must  be  tried,  as  in  an  action 
brought  in  that  court.  The  clerk  of  that  court  must  sign  each 
record,  which  is  required  to  be  signed  by  tlie  surrogate  or  the 
clerk  of  the  surrogate's  court.  The  issuing  of  a  citation  may  be 
directed,  and  any  order  intermediate  the  citation  and  the  decree 
may  be  made,  by  a  judge  of  the  court. 

L.  1895,  ch.  946. 


S  2491.  [Am'dy  1896.]    Id.,  transfer  of  proceediatf*  to  ■! 
rovate'a  court. 

The  court  may,  at  any  time,  in  its  discretion,  upon  being  satis- 
fied that  the  reason  for  the  exercise  of  its  powers  and  jurisdiction 
has  ceased  to  operate,  make  an  order  to  transfer  to  the  surro- 
gate's court,  any  matter  then  pending  before  it.  Such  an  order 
operates  to  transfer  the  same  accordingly.  Imme<I lately  after 
such  a  transfer,  or  after  the  revocation  of  the  order  of  the 
general  term,  as  prescribed  in  the  last  section  but  one,  the  sur- 
rogate must  cause  entries  to  be  made  in  the  proper  book  in  his 
office,  referring  to  all  the  papers  filed,  and  ordeni  entered  or 
other  proceedings  taken,  in  the  supreme  court;  and  bi?  may  cause 
copies  of  any  of  the  orders  or  papers  to  be  made,  and  recorded 
or  filed  in  his  office,  at  the  expense  of  the  county, 

L.  1895,  ch.  946. 

I  S492.  [Ain*d,  1893.]  Temporary  sarrovatei  "irlien  board 
of  Boperviaors  may  appoint. 

In  any  county,  except  New  York,  if  the  surrogate  is  disabled, 
by  reason  of  sickncs.*?,  and  there  is  no  special  surrogate,  or 
special  county  judge  of  the  county,  the  board  of  supi^rvisors  may 
in  its  discretion,  appoint  n  suitable  person,  to  act  as  surrogate, 
until  the  surrogate's  disability  ceases;  or,  until  a  special  surro- 
crate  or  a  special  county  judpe  la  elected  or  appointe*?.  A  person 
so  appointed  must,  before  entering  on  the  execution  of  the  dntles 
of  his  office,  take  and  file  an  oath  of  office,  and  gi'^e  an  official 
I'ond.  as  prescribed  by  law,  with  respect  to  a  person  elected  to 
the  office  of  surrogate, 

L.   1893,  ch.  686. 

f  2493.  Id.)  compenaatlon. 

An  officer,  or  a  person  appointed  by  the  board  of  supervisors, 
who  acts  as  surrojrate  of  any  county  during  a  vacancy  in  the 
office,  or  in  consequonce  of  disalnlity,  as  prescribed  in  the  last 
nine  sections,  must  be  paid,  for  the  time  during  which  he  so 
acts,  a  compensation  ennal.  pro  rata,  io  the  salary  of  the  sur- 
rogate; or,  in  a  county  where  the  county  judge  is  also  surrogate, 
to  the  salary  of  th'^  county  judge.  Tho  amount  of  his  compen- 
sation must  be  audited  and  paid.  In  like  manner  rs  the  salary 
of  the  surrogate,  or  of  the  county  judge,  as  the  case  may  be. 
Where  an  officer  of  the  county  performs  the  duties  of  the  surro- 
gate, with  respect  to  a  particular  matter,  wherein  the  surrogate 
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is  disqnalified  or  pxecluded  from  acting,  the  supervisors  of  Jxb 
county  must  allow  him  a  just  compensation  for  his  services 
therein,  to  be  audited  and  collected  in  the  same  manner. 

Xj.  X871»  du  866,  f  8  (0  Kdm.  214),  am'd. 

S  2K484,  Id. I  aetsy  eto^  vrliere  and  hovr  recorded. 

TVheFe  an  act  is  done,  or  a  proceeding  is  talien  by.  before^  or 
by  authority  of,  an  officer,  or  a  person  appointed  by  the  board  of 
supervisors,  temporarily  acting  as  surrogate  of  any  county,  as 
prescribed  in  this  article,  the  same  must  be  recorded,  or  the 
proper  minutes  thereof  must  be  entered,  in  the  boolcs  of  the 
surrogate's  court,  in  like  manner  as  if  the  same  was  done  or 
taJcen  by,  before,  or  by  authority  of  the  surrogate  of  the  county; 
and  the  officer  or  person  so  acting,  or  the  clerk  of  the  surrogate's 
court,  must  sign  the  certificate  of  probate  and  any  letters  so 
issued,  and  must  certify  the  record  thereof  in  the  book. 

2  B.  S.  80.  S  53  (2  Edm.  81). 

{  2485.  [Am'd,  1888.]    Snrr ovate  |  wben  not  to  be  counsel. 

A  surrogate  shall  not  be  counsel,  solicitor,  or  attorney,  In  a 
civil  action  or  special  proceeding,  for  or  against  any  executor, 
administrator,  temporary  administrator,  testamentary  trustee, 
STuardian,  or  infant,  over  whom,  or  whose  estate  or  accounts. 
he  could  have  any  jurisdiction  by  law.  The  surrogate  of  the 
county  of  Monroe  shall  not  act  as  referee,  or  practice  as  attorney 
or  counselor  in  any  court  of  record  in  the  state. 

L.  1883,  ch.  886. 

i  2486.  Snrrovate,  when  dlsai&altlled. 

In  addition  to  his  general  disqualifications  as  a  judicial  officer, 
a  surrogate  is  disqualified  from  acting  upon  an  application  for 
probate,  or  for  letters  testamentary,  or  letters  of  administration, 
in  each  of  the  following  cases: 

1.  Where  he  is,  or  claims  to  be,  an  heir  or  one  of  the  next 
of  kin  to  the  decedent,  or  a  devisee  or  legatee  of  any  part  of  the 
estate. 

2.  Where  he  is  a  subscribing  witness,  or  is  necessarily  exam- 
ined or  to  be  examined  as  a  witness,  to  any  written  or  nuncu- 
patiye  will. 

3.  Where  he  is  named  as  executor,  trustee,  or  guardian,  in  any 
will,  or  deed  of  appointment,  involved  in  the  matter. 

2  R.  8.  70,  I  48  (2  Edm.  80);  L.  1847,  cb.  470,  f  82  (4  Bdm.  &86);  L.  1873, 
cb.  888,  f  8  (0  Bdm.  214). 

1  2487.  Dlsqnallficatlon)  when  ohjection  must  he  talcen. 

An  objection  to  the  power  of  a  surrogate  to  act,  bnsed  upon  a 
disqualification,  established  by  special  provision  of  law,  other 
than  one  of  those  enumerated  in  the  last  section,  is  waived  by 
an  adnlt  party  to  a  special  proceeding  before  him.  unless  it  Is 
taken  at  or  before  the  joinder  of  issue  by  that  party;  or,  where 
an  issue  in  writing  Is  not  framed,  at  or  before  the  submlssioQ 
of  the  matter  or  question  to  the  surrogate. 

2  R.  8.  276,  f  14  (2  Edm.  288);  L.  1844,  ch.  800,  |  6  <4  Bdtt.  888). 

I  S408.  Book*  to  be  kept  by  snrroffate. 

Bach  surrogate  must  provide  and  keep  the  following  books: 
1.  A  record-book  of  wills,  in  which  must  be  recorded,  atjjj^^^t 
erery  will,  required  by  law  to  be  recorded  \n  his  office,  with  the 
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decree  admitting  it  to  probate,  and  also,  if  the  probate  is  not* 
contested,  the  proof  taken  thereupon. 

2.  A  record-book  of  letters  testamentary  and  letters  of  admia- 
istration,  in  which  must  be  recorded  all  snch  letters,  issued  oat 
of  his  court. 

3.  A  record-book,  in  which  must  l>e  recorded  every  decree, 
whereby  the  account  of  an  executor,  administrator,  trustee,  or 
guardian  is  settled. 

4.  A  book,  containing  a  minute  of  every  paper  filed,  or  other 
proceeding  taken,  relating  to  the  disposition  of  the  real  property 
of  a  decedent,  and  a  record  of  every  order  or  decree^  made 
thereupon;  with  a  memorandum  of  every  report  made,  and  other 
proceeding  taken,  founded  upon  a  decree  for  such  a  diBi>ositi<Hi. 

5.  A  book,  containing  a  record  of  every  decree  or  order,  the 
record  of  which  is  not  required  by  this  section  to  be  kept  else- 
where; together  with  a  memorandum  of  each  execution  issued, 
and  of  the  satisfaction  of  each  decree  recorded  therein. 

6.  A  book,  in  which  must  be  recorded  all  letters  of  guardian- 
ship, issued  out  of  his  court* 

7.  A  book  of  fees  and  disbursements,  in  which  must  be  entered, 
by  items,  all  fees  charged  or  received  by  him  for  services  or 
expenses,  and  all  disbursements  made  or  incurred  by  him,  which 
are  chargeable  against  those  fees,  or  to  the  county. 

The  expense  of  providing  the  books  specified  in  this  section  is 
a  county  charge. 

2  R.  S.  222,  S  7  (3  £dm.  231);  2  R.  S.  110.  |  60  (8  Edm.  114):  2  R.  S.  102. 
S  13  (2  Edm.  106);  2  R.  S.  80,  §  67  (2  Edm.  «i)i  L.  1837,  cb.  4G0.  »  2  and  3 
(4  Edm.  467);  L.  1869,  ch.  8S0. 

H  2409*  Tlie  •ante. 

To  each  of  the  books,  kept  as  prescribed  in  the  last  section, 
must  be  attached  an  alphabetical  index,  referring  to  the  page  of 
the  book,  where  each  subject  may  be  fonnd.  The  surrogate  may 
keep  two  or  more  books,  for  a  further  division  of  the  subjects 
specified  in  either  subdivision  of  the  last  section;  in  which  case, 
he  must  keep  a  separate  index  to  each  set  of  books.  Each  decree, 
revoking  the  probate  of  a  will,  or  revoking  or  otherwise  affecting 
letters  testamentary,  letters  of  administration,  or  letters  of  guard- 
ianship, or  suspending  or  removing  a  testamentary  trustee,  or 
modifying  or  otherwise  aCTocting  any  other  decree,  must  be  plainly 
noted  at  the  end  or  in  the  margin  of  the  record  of  the  will,  letters, 
or  original  decree,  w^ith  a  reference  to  the  book  and  page  where 
the  subsequent  decree  is  recorded.  The  books,  kept  as  prescribed 
in  the  laet  section,  appertain  to  the  surrogate's  oflSce,  and  must 
be  opened,  at  r.ll  reasonnblo  times,  to  the  inspection  of  any  person. 

2  R,  S.  222,  fi  7  (2  Edm.  232);  L.  1837.  ch.  460,  §  S  (4  Edm.  489). 

I  2IIOO.  [AmM,  1N03.]  Papers  and  books  to  be  preserved 
and  bonds  filed. 

The  surrognte  must  carefully  file  and  preserve  In  his  office, 
every  deposition,  affidavit,  petition,  report,  account,  voucher,  or 
other  paper,  relating  to  any  proceeding  in  his  court;  and  deliver 
to  his  Pucce^por  nlltJie  papers  and  books  keot  by  him.  All  bonds 
required  to  be  filed  with  the  purrosate,  or  in  Ws  office,  must  bo 
proved  or  acknowledged  as  deeds  are  required  by  law  to  be  proved 
or  acknowledged. 

U  1803,  eb.  686. 


c.  18,  t.  1,  a.  2  GENERAL  DUTIES.         ""    §S  2601-03 


I  aSOl.  [Am'dy  18ML]  "W^ea  fee*  not  to  bo  okarsedf  re* 
port  of  fees. 

If  the  inyentory  of  personal  property  of  a  testator  or  intestate, 
filed  in  the  office  of  the  surrogate,  does  not  exceed  the  sum  of 
one  thousand  dollars,  no  fees  for  any  services  done  or  performed 
by  the  surrogate  shall  be  charged  to  or  received  from  the  execu- 
tor or  administrator.  If  the  petition  for  letters  testamentary  or 
of  administration  shall  allege  that  in  the  belief  of  the  petitioner 
the  inventory  will  not  exceed  such  amount,  no  fees  shall  be  re* 
ceived  until  it  appears  from  the  inventory  when  filed  that  the 
personal  property  does  not  exceed  that  sum.  On  the  appointment 
of  a  guardian,  if  it  aopears  that  the  application  is  made  for  the 
purpose  of  enabling  the  minor  to  receive  bounty,  arrears  of  pay 
or  prize  money,  or  pension  due,  or  other  dues  or  gratuity  from 
the  federal  or  state  government,  for  the  services  of  the  parents 
or  brother  of  such  minor  in  the  military  or  naval  service  of  the 
Unitea  States,  no  fees  shall  be  charged  or  received,  -The  surro- 
gate of  each  county,  except  New  York,  must,  ot  his  own  expense, 
make  a  report  to  the  board  of  supervisors  of  the  county,  on  the 
first  day  of  each  annual  meeting  thereof,  containing  a  statement, 
verified  by  his  oath,  of  all  fees  received  or  charged  by  him  for 
services  or  expenses,  since  the  last  report,  and  of  all  disburse- 
ments chargeaole  against  the  same,  or  to  the  county,  stating  par- 
ticularly each  item  thereof. 

L.  1898,  cb.  686. 

S  SS08.  [Added,  1006.}  Books  for  recordlnir  InntrQinenta 
■ettlinor  estates,  etc. 

Each  surrogate  must  provide  a  book  in  which  shall,  upon  the 
application  of  any  person  interested,  be  recorded  instruments 
settling  estates,  in  whole  or  in  part,  executed  by  one  or  more 
executors,  administrators,  or  testamentary  trustees  and  one  or 
more  lepatees,  devisees,  distributees  or  creditors;  also  Mke  instru- 
ments executed  by  guardians  and  wards  who  have  attained  full 
age;  also  instruments  acknowledfrinp  pavment  of  moneys  pursuant 
to  the  provisions  of  decrees  for  the  judicial  settlement  of  accounts 
of  executors,  administrators,  testamentary  trustees  and  .enardlmis. 
Every  such  instrument  to  be  rei'orded  shall  be  acknowledged  or 
proved  and  certified  in  like  manner  as  would  be  rcniuired  in  the 
case  of  a  deed  of  real  estate  to  be  recorded  ni  the  sauie  <H)unty: 
and  the  record  thereof,  or  a  certified  copy  of  such  record,  shall 
be  presumptive  evidence  of  the  contents  of  snch  instrument  and 
its  due  execution.  The  person  present in«r  any  such  instrument 
for  record  shall  pay  to  the  clerk  of  the  surmeote's  r'ourt  a  fee  of 
ten  cents  for  each  folio.  The  expense  of  providing  the  book 
specified  in  this  section  is  a  county  charge. 

U    1906,  «h.  360.    In  effect  Sept.    1,    1006. 

$  260d.  T^'bat  paper*  to  be  trannmltted  to  necretary  of 
State,  expenses  tbereof. 

A  surrogate  who  admits  to  probate  the  will  of  a  person,  wh»» 
was  not  a  resident  of  the  State  at  the  time  of  his  death;  or 
grants  original  or  ancillary  letters  testamentary  upon  snch  a  will, 
or  ori^nal  or  ancillary  letters  of  adniinstrntion  uiH>n  tlie  estate 
of  sucn  a  person;  must,  within  ten  days  thereafter,  transmit  to 
the  secretary  of  State,  to  be  filed  in  his  office,  a  «*ertifie(l  copy  of 
the  will  or  letters.  The  surrogate's  f^es  for  making  the  ropy, 
and  the  expanses  of  transmission,  must  be  nndited  by  the  conip- 
trollert  and  paid  out  of  the  treasury  upon  his  warrant. 
d  B.  a  80,  i  M  (2  Bdm.  82).  am'd. 
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ARTICIiB  THIRD. 

Clerks;  stenographers;  miscellaneous  provisfons. 

Sec.  2504.  Surrogate*!)  court;   when  to  be  opeu. 

2505.  When    8urrogate   to   attend. 

2506.  When   and   where  court  held  bjr  county  judge. 

2507.  Seal. 

2508.  ClerkB    In    surrogate's   office. 

2509.  Clerk  of  surrogate's  court;  deputy  clerk  of  surrogate's  conrt;  horn. 

appointed ;    tholr   powers. 
2500a.  Chief  clerk  of  surrogate's  court  of  Kings  county;  compensation  <  .' 

clerks   and  otBcers. 
^r,l0.  Additional  powers  of  clerks  of  surrogates*  courts. 

2511.  Surrogate  liable  for  clerk's  acts. 

2512.  Stonoi?rapherK    and    court    officers    for    surrogates*    courts   In    Neir 

Yoi'lr,    Kings    and    Erie   counties. 

2513.  Stenographers   in   other  counties. 

2513a.  Interpreters  in   surrt^ate's   court  of  Kings  county. 

2514.  Definition  of  expressions  used  in   this  chapter. 

I  2604.  [Am'd,  1893,  180B.]  Snrroffate'a  court;  wlteit  to 
1>e  open. 

The  surrogates*  court  is  always  open  for  the  transaction  of  a c.t 
business,  within  its  powers  and  jurisdiction.  The  surrogates  of 
the  city  and  county  of  New  York,  from  time  to  time  must  appoint 
and  may  alter  the  times  of  holdiiij?  terms  of  that  court  for  the 
trial  of  probate  proceedings  and  for  the  hearing  of  motions  and 
other  chamber  business.  They  must  prescribe  the  duration  of 
such  terms,  and  assign  the  surrogate  to  preside  and  attend  at 
the  terms  so  appointed.  In  case  of  the  inability  of  a  surrogate 
of  that  county  to  preside  or  attend,  the  other  surrogate  may  pre- 
side or  attend  in  his  place.  Two  or  more  terms  of  the  surrogrates' 
court  may  be  appointed  to  be  held  at  the  same  time.  The  term 
of  that  court  held  at  the  chambers  fthalKdispose  of  all  business 
except  contested  probate  proceedin^rs;  all  contested  probate  pro- 
ceedings shall  be  disposed  of  at  the  trial  term.  An  appointment 
must  be  published  in  two  newspapers  published  in  the  city  of 
New  York  during  or  before  the  first  week  in  January  in  each 
year;  except  that  the  surrogates  of  that  county  may,  by  notice 
to  be  published  in  two  newspapers  in  the  city  of  New  York  for 
at  least  five  days,  appoint  the  time  for  holding  chambers  and  trial 
terms  during  the  year  eighteen  hundred  and  ninety-three.  All 
the  powers  conferred  by  law  upon  the  surrogate  of  the  city  auH 
county  of  New  York  may  be  exercised  by  either  of  the  surrogates 
of  the  said  city  and  county;  and  there  shall  be  published  in  the 
official  law  paper  publishe^l  in  said  county,  upon  Monday  of  every 
week,  under  the  name  of  the  surrogate  making  the  several  ap- 
pointments, a  full  and  true  list  of  the  names  of  all  apprai.sers, 
transfer  tax  api)raisers,  special  guardians,  referees  and  temporary 
administrators,  which  either  surrogate  shall  have  designated  or 
appointed  during  the  preceding  week,  together  with  the  names  of 
the  proceedings  in  which  they  were  appointed  and  the  dates  of 
said   apiK>intmonts. 

L.    1S93,   ch.   9;    L.    lS9fl,    eh.    Ooj.       In  PiTe*t   Sept.    1.   1899. 

I  250n.    [Am*d,  1SS1,  1S»*^.l     When  no rr ovate  to  attend. 

The  surrogate  must,  unless  prevented  by  sickness  or  other  un- 
avoidable casualty,  attend  at  his  otHce  on  Monday  of  each  week. 
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except  duriiig  the  mouth  of  August,  or,  where  Mouduy  is  n  public 
holiday,,  ou  the  following  Tuesday,  to  execute  the  powers  con- 
ferred and  the  duties  imposed  upon  him.     But  the  surrogate  of 
any  county  may,  by  an  instrument  in  writing,  under  his  hand, 
filed  in  the  office  of  the  clerk  of  the  county,  at  least  twenty  days 
l>efore  the  first  day  of  January  in  any  year,  designate  a  day  of 
tlie  week,  other  than  Monday,  on  which  he  will  attend  at  his 
office,  or  a  month,  other  than  August,  during  which  he  will  be 
al>flent   therefrom,    or    both,    during    that    year;    and    where    the 
county  judge  is  also  surrogate,  he  is  not  required  to  attend  at 
bis  office  on  any  day,  when  the  county  court  or  court  of  sessions 
is    sitting.     The   surrogate  must   also  execute  the  duties  of  his 
office,  at  such  other  times  and  places,  within  his  county,  as  the 
public   convenience   requires.     The   surrogate   may   sign    decrees, 
letters  testamentary,  oi  administration  and  guardianship,  and  or- 
derer  during   the   month  of  August  or  such   other   month  as  he 
shall  designate  for  his  vacation,   wherever  he  shall  be  passing 
such  vacation  within  the  State. 

2  R.  S.  221  (2  Edm.  230)  ;  L.  1847.  ch.  280,  |  82  (4  Edm.  565) ;  L. 
1892,   ch.    525. 

I  2506.  l^^lieift  and  -vrbere  court  held  hy  county  Jndvc 

The  surrogate's  court,  in  a  county  where  the  county  judge  is 
also  surrogate,  may  be  held  at  the  time  and  place  at  which  the 
county  court  is  held;  and,  in  that  case,  the  order  of  business  of 
th.»  county  court,  the  court  of  sessions,  and  the  surrogate's  court, 
is  under  the  direction  of  the  county  judge. 

L.   1847,  ch.  280.   |  32  (4.  Fxlm.  555). 

I  2507.    [Am'd,  1909.1     Seal. 

The  seal  of  the  surrogate  of  each  county  shall  continue  to  be 
the  seal  of  the  surrogate's  court  of  that  county,  and  must  be 
used  as  such  by  an  officer  who  discharges  the  duties  of  the  surro- 
gate. A  description  of  each  of  such  seals  must  be  deposited  and 
recorded  in  the  offic*e  of  the  secretary  of  state,  unless  it  has  al- 
ready been  done;  and  must  remain  of  record. 

Am'd  by  L.  1909,  cli.  65.  Code  Civil  Procedure,  f  2507,  combined  with  the 
second  and  third  flentencen  of  {  27.  For  remainder  of  |  27  see  Judldary 
Law,  If  28.  158.  194.  See  note  69  of  notes  of  Board  of  Statutory  Oon- 
■oUdatlon  at  md  of  code. 

f  2506.  Cleric*  In  «arrovate*ff  office. 

Bach  surrogate  may  appoint,  and  at  pleasure  remove,  as  many 
clerks  for  his  office,  to  be  paid  by  the  county,  as  the  board  of 
supervisors  of  his  county,  or,  in  the  city  and  county  of  New  York, 
the  board  of  aldermen,  authorize  him  so  to  appoint.  The  board 
of  supervisors  or  the  board  of  aldermen,  as  the  case  requires, 
mast  fix  the  compensation  of  the  clerk  or  clerks  so  appointed; 
and  may  authorize  them,  or  either  of  them,  to  receive  for  their 
or  his  own  use,  the  legal  fees  for  making  copies  of  any  record  or 
paper  in  the  office  of  the  surrogate.  A  surrogate  may  appoinL 
and  at  pleasure  remove,  as  many  additional  clerks,  to  be  paid 
by  him,  as  lie  thinks  proper. 

Bepealed  as  to  county  of  New  York  by  L.   1884,  ch.  530,  i  11. 
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S  21500.  [Am»d,  INSKI,  ItHHK  imui,  1IMI7,  lfN>8,  IMW.)  Cleric 
of  MurroBrate'ii  courts  deputy  clerk  of  >arroKRte*ii  courts 
bo¥F  apiiolntcd;   their  iiovk^em. 

By  a  written  order  filed  and  recorded  in  his  ofBce,  which  he 
may  in  lilce  manner  revoke  at  pleasure,  a  surrogate  may  appoint 
a  clerk  of  the  surrogate's  court,  and  in  any  county  contiiining  a 
city  of  the  second  class,  and  in  the  county  of  Monroe,  the  sar- 
rotate  may  also  appoint  a  deputy  clerk  of  said  court.  Both  said 
clerk  and  deputy  clerk  shall  be  paid  by  the  county,  and  the 
board  of  supervisors  or  board  of  aldenuen,  as  the  case  requires, 
must  fix  the  compensation  of  the  clerk  and  deputy  clerk  so  ap- 
pointed. The  clerk  and  deputy  clerk  so  appointed  may  severally 
e.xercise,  concurrently  with  the  surrogate,  the  following  powers 
»f  the  surrogate: 

1.  He  may  certify  and  sign  as  clerk  of  the  court,  or  as  depnty 
clerk  of  the  court,  as  the  case  may  be,  any  of  the  records  of  the 
court,  including  the  certificate  si)ecified  in  section  twenty-six  hun- 
dred and  twenty-nine  of  this  act,  and  the  records  and  papers 
specified  in  subdivision  nine  of  section  twenty-four  hundred  and 
eighty-one  of  this  act. 

2.  He  may  issue  any  mandate,  to  which  a  party  is  entitled  as 
of  course,  either  unconditionally  or  on  the  filing  of  any  pjiper; 
and  may  sign,  as  clerk  of  the  court,  or  as  deputy  clerk  of  the 
court,  as  the  case  may  be,  and  afilx  the  seal  or  the  court  to  any 
letters  or  mandate  issued  from  the  court, 

3.  He  may  certify  in  the  manner  prescribed  by  chapter  ninth 
of  this  act,  a  copy  ()f  any  paper,  required  or  permitted  by  law  to 
be  filed  or  recor('<»d  in  the  sumigate's  office. 

4.  He  may  adjouni  to  a  definite  time,  not  exceeding  thirty  days, 
any  matter,  when  the  surrogate  is  absent  from  his  oflice,  or  un- 
able, by  reason  of  other  engagements,  to  attend  to  the  same. 

5.  He  may  take  the  acknowledgment  or  proof  of  any  Instru- 
ment, to  be  used  or  tiled  in  the  court  of  which  he  is  clerk  or 
deimty  clerk.  Said  deputy  clerk  shall  also  act  as  confidential 
clerk  to  the  surrogate, 

6.  The  clerk  of  the  surrogate's  court  of  each  of  the  counties  of 
Kings  and  New  York  may,  with  the  approval  of  the  surrogate  or 
surrogates  of  his  county,  authorize  or  deputize  one  or  more  of  the 
other  i'lerks,  emph»ye<l  in  the  surrogate's  olfice  of  his  county,  to 
sign  his  name,  and  exercise  such  of  the  other  powers  conferred 
upon  him  by  this  section,  as  he  shall  designate.  The  surro^te 
may  prohibit  the  clerk  and  deputy  clerk,  or  either  of  them,  rrom 
exercising  any  ])ow('rs  specified  in  this  section,  but  the  prohibition 
does  not  affect  the  validity  of  any  act  of  the  clerk  or  deputy  clerk 
done  in  disregard  of  the  prohibition.  The  clerk  or  deputy  clerk 
or  other  person  employed  in  any  capacity  in  a  surrogate's  office. 
shall  not  act  as  ai)pnuser,  as  attorney  or  counsel,  or  as  referee, 
or  sjn'(  inl  guardian,  in  any  matter  before  the  surrogate, 

L.  1S92.  ih.  «SG;  L.  10«iO.  oh.  Or.l  ;  L.  VMVi,  ch.  42;  L.  1907,  ch.  2Q»: 
L.    inos.    «h.    ln.^.      In   pfftM't   Ai»rU  «.    lOOS. 

7.  The  clerk  of  the  surrogate's  court,  of  each  of  the  counties  of 
this  state  shall  imniotliately  upon  the  filing  in  the  office  of  the 
surrogate  of  any  decree  or  order  of  such  court  directing  the  de- 
posit of  money,  either  a<*tually  in  the  hands  of  some  person  or 
persons  or  thereafter  arising  from  the  sale  of  real  estate  de- 
scribed in  any  such  decree  or  order,  with  the  county  treasurer  of 
his  county,  or  in  the  case  of  the  county  of  New  \ork.  with  the 
chamberlain  of  the  city  of  New  York,  or  upon  the  filing  in  the 
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said  surrogate's  office  of  any  froaKiirer*8  or  chamberlain's  receipt 
stating  that  a  sum  of  money  has  beou  deposited  with  such  treas- 
urer or  chamberlain,  in  accordaufo  with  a  decree  or  order  of  any 
such  surrogate's  court,  enter  in  a  book  to  he  kept  in  his  office 
for  that  purpose,  to  be  known  as  a  court  and  trust  fund  register, 
the  title  of  the  proceeding,  or  the  name  of  the  estate  in  which 
snch  decree  or  order  was  made,  together  with  a  statement  of  the 
amount  so  deposited,  or  ordered  to  he  deposited,  if  said  decree  or 
order  contains  the  amount  of  same,  and  the  name  of  the  person 
or  persons,  if  any,  to  whom  said  money  Is  ordered  to  be  paid, 
and  the  date  of  the  filing  of  the  same  or  of  snch  receipt  as  herein 
mentioned. 

ThI-,  SDbdlTMon  added  by  L.  1900,  oh.  65.  IVrlvntlon  —  L.  1880,  eh. 
330.  f  3.  as  am'd  by  L.  1893,  cli.  544.  I  :),  and  L.  1908,  eh.  185.  I  2. 
See  note  18  of  notes  of  Board  of  Stiitutory  Consolidation  at  end  of  code. 

i  2S09-a.  [Added,  1911.]  Chief  clerk  of  unrrosate's  court 
of  Ktnw  covntyi    compensatlou    of   clerkis    ana    offlcem. 

The  surrogate  of  the  county  of  Kings  may  appoint  a  chief 
clerk  of  the  court  and  office  of  such  surrogate,  who  shall  hold 
office  for  five  3*eaps  unless  sooner  removed  by  the  surrogate  for 
cause,  after  trial,  upon  charges  duly  served  upon  him  and  an 
opportunity  to  be'  heard  and  defend.  Whenever  a  vacancy  exists 
for  any  cause  in  such  office,  tbe  surrogate  shall  appoint  a  person 
to  fill  such  office  for  the  full  term  of  five  years.  Such  chief 
clerk  shall  before  entering  upon  the  performance  of  his  duties 
take  the  constitutional  oath  of  office  and  shall  file  the  same  with 
the  county  clerk  of  Kings  county,  together  with  a  bond  in  the 
sum  of  ten  thousand  dollars,  with  sureties  approved  by  the  sur- 
rogate, conditioned  for  the  faithful  performance  of  his  duties  as 
Buch  chief  clerk.  Such  chief  clerk  shall  perform  such  duties  as 
uow^  pertain  to  the  office  of  chief  clerk  and  clerk  of  the  surro- 
gate*p  court  in  such  county,  and  such  other  duties  as  the  surrogate 
may  from  time  to  time  by  rule  of  the  court  or  otherwise  impose 
upon  him.  The  compensation  of  such  chief  clerk  and  of  the  other 
clerks  and  officers  of  the  court  and  othce  of  such  surrogate  shall, 
notwithstanding  any  other  provision  of  law,  be  fixed  by  the  said 
surrogate,  and  the  same  shall  be  a  county  charge.  The  com- 
penaatiou  of  the  chief  clerk  shall  not  be  decreased  during  his 
term  of  office. 

Added  by  L.  1911.  cb.  088.  in  effect  July  18.  1911. 

S  2510.  [Ani'd,  18U4,  1905,  1904L]  Additional  power*  of 
elerlcii  of  narrovateii*  courtn. 

The  clerk  of  the  surropite's  court,  and  in  the  county  of  Kings 
two  other  clerks  to  be  designated  by  the  surrogate,  in  addition  to 
the  powers  enumerated  in  section  twenty-five  hundred  and  nine, 
may  exercise,  concurrently  with  the  surrogate  of  the  county  the 
following  powers  of  the  surrogate:  On  the  return  of  a  citation 
i.Hsued  from  such  surrogate's  court  on  a  petition  for  the  prol»ate  of 
a  will,  where  no  objection  to  the  .^saine  is  filed,  or,  where  all  the 
persons  entitled  to  be  cited,  sign  and  verify  the  petition,  or  per- 
sonally, or  by  attorney,  appear  on  the  i>robate  thereof,  cause  the 
witnesaes  to  the  will  to  be  examined  before  him.  Such  examina- 
tion must  be  reduced  to  writing,  and  for  snch  purpose,  they  are 
hereby  authorized  to  administer  and   certify  oaths  and  affirma- 
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iumm  ill  Kuch  cases  iu  the  same  maimer  and  with  the  same  effect 
as  if  administered  and  certified  by  the  surrogate. 

L.  1894,  ch.  211;  L.  1905,  ch.  615;  L.  1906,  ch.  95.  In  effect  Mar.  23. 
190C. 

S   2S11.   [Ani*d,  1907.]      Snrrovate  liable  for  clerk**  acta. 

A  surrogate  hereafter  elected  or  appointed,  and  the  sureties  in 
his  official  bond,  are  liable  for  any  act  of  the  clerk  or  deputy 
clerk  of  the  surrogate's  court  iu  the  discharge  of  his  official 
duties,  during  the  surrogate's  term  of  office,  as  if  the  act  was 
performed  by  the  surrogate.  The  surrogate  may  take  security 
from  the  clerk  or  deputy  clerk,  or  either  of  them,  to  indemnify 
him  against  the  liability  created  by  this  section. 

Formerlj  I  2510.  See  L.  1893.  ch.  680.  Ani'd  L.  1907.  cb.  209.  In  effect 
Sept.   1,   1907. 

$  2R12.  [Ain*<l,  1009,  lAlO.]  Stenovrapber*  aad  court  offi- 
cem  for  ffurroflraten*  conrtu  in  Neiv  York,  Klnfrii  aad  Brie 
connticM. 

The  surrogate  of  each  of  the  counties  of  New  York,  Kings 
and  Erie,  must  appoint,  and  may,  for  cause,  remore,  a  stenog- 
rapher for  his  court,  who  is  entitled  to  a  salary,  fixed  by  law, 
and  to  be  paid  as  the  salaries  of  clerks  in  the  surrogate's  office 
are  paid.  In  the  county  of  Erie  the  salary  of  said  stenographer 
shall  be  fixed  by  the  board  of  supervisors,  and  the  payment  of 
such  salary  shall  be  provided  for  by  such  board  in  the  same 
manner  as  other  county  expenses  are  paid.  The  surrogate  of 
Kings  county  may  appoint,  and  at  pleasure  remove  all  attend- 
ants and  messengers,  and  court  officers  in  his  court,  who  must 
attend,  from  day  to  day,  the  terms  and  sittings  of  the  court  to 
preserve  order,  and  to  perform  whatever  services  may  be  re- 
quired of  him  by  the  surrogate.  The  surrogate  of  Erie  county 
may  appoint,  and  at  pleasure  remove,  one  court  officer  to  attend 
his  court  and  to  perform  such  duties  in  respect  thereto  as  the 
said  surrogate  may  prescribe.  Such  officer  shall  possess  all  the 
powers  of  officers  designated  by  sheriffs  to  attend  upon  such 
courts,  and  shall  receive  a  salary  to  be  fixed  by  said  surrogate, 
not  to  exceed  one  thousand  two  hundred  dollars  a  year,  to  be 
paid  in  equal  monthly  payments  by  the  treasurer  of  the  county 
of  Erie. 

Am'd  by  K  1909.  ch.  65,  Derivation — Code  Civil  Procedare.  IS  IK>-»7. 
2r>rJ.  For  i-eiunindor  of  S  95  nee  Jiullclary  I^w,  $|  1«H,  200.  For  remalndf^r 
of  I  90  SOP  Judloinry  Law,  ||  230.  349,  .V>1.  .'$54.  B>or  remainder  of  f  97 
KtM'  .Tudlcinry  Law,  S8  100.  170,  201,  231-2.33.  279.  401.  405.  See  note  70  of 
iiofes  of  RoMrd  of  Statutory  Consolidation  at  end  of  code.  Am'd  L.  1910,  cb. 
705,  In  effect  Sept.   1.    1910. 

I  2513.  rAm'd,  189.%  1890,  1002,  10O3,  1004,  1005,  1906, 
1009,  ISUO.l     Stenoiprapheriv  In  other  coantieH. 

The  surrogate  of  each  such  county,  except  New  York,  Kings, 
Hamilton.  Queens,  Richmond  and  Erie,  may,  in  his  discretion,  ap- 
point, and  at  pleasure  remove,  a  stenographer  for  his  court,  who, 
except  iu  Sullivan  county,  shall  receive  a  salary  to  be  fixed  by 
such  surrogate,  not  exceeding  in  counties  having  a  population 
less  than  thirty  thousand,  eight  hundred  dollars  per  annum;  in 
counties  having  a  population  of  thirty  thousand  and  not  more 
than  fifty  thousand,  not  exceeding  one  thousand  dollars  per  an- 
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num,  and  in  counties  having  a  population  exceeding  fifty  thou- 
sand, not  exceeding  twelve  hundred  dollars  per  annum,  except 
that  in  counties  in  which  are  located  cities  of  the  second  class^ 
or  In  counties  in  which  are  located  three  cities  of  the  third 
class,  such  salary  shall  not  exceed  eighteen  hundred  dollars  per 
annnm;  and  in  any  county  wholly  ^'ontaining  a  city  of  the 
first  class,  such  salaries  shall  not  exceed  two  thousand  dollars 
per  annum.  The  population  of  the  several  counties  shall  be 
determined  by  the  last  preceding  census.  If  a  regular  stenog- 
rapher is  appointed  in  Sullivan  county,  his  salary  shall  be  five 
hundred  dollars  per  annum.  The  board  of  supervisors  shall 
prr)vide  for  the  payment  of  such  salary  in  the  same  nuinner  as 
other  county  expenses  are  paid.  Such  stenographer  shall  deliver 
to  the  surrogate  of  the  county  a  full  copy  of  all  the  minutes 
taken  by  him;  and  on  the  receipt  of  his  fees,  not  exceeding 
three  cents  per  folio,  a  like  cojay  to  the  party,  or  each  of  tho 
parties,  to  the  proceeding  in  which  the  minutes  were  taken,  ex- 
cept that  in  the  counties  of  Onondaga  and  Monroe  such  fees 
shall  not  exceed  six  cents  per  folio.  When  not  actually  engaged 
in  the  discharge  of  his  duties  as  stenographer,  he  shall  perform 
Rueh  clerical  duties  in  connection  with  the  surrogate's  court  as 
the  surrogate  directs.  In  counties  wherein  the  surrogate  is  also 
county  judge,  the  stenographer  so  appointed  shall  be  the  stenog- 
rapher of  the  county  court,  and  shall  perform  the  duties  per- 
taining to  a  stenographer  of  the  county  court  without  additional 
compensation.  In  counties  where,  for  any  cause,  a  regular 
!«tenographer  for  his  court  has  not  been  appointed,  as  provided 
by  this  section,  the  surrogate  may,  in  individual  proceedings  re- 
qniring  the  services  of  a  stenographer,  appoint  a  stenographer 
who  shall  be  paid  a  reasonable  compensation,  certified  by  the 
surrogate  in  every  case  in  which  he  takes  notes  of  testimony, 
from  the  estate  or  matter  in  which  such  services  are  rendered. 

Am'd  by  L.  1893,  ch.  686;  L.  1896,  ch.  248;  L.  1902,  ch.  265;  L.  1903. 
fh.  470;  L.  1904,  ch.  3G;  L.  1905,  ch.  570;  Ia  1906,  ch.  226;  L.  1909,  ch. 
:270;    U   1910,   ch.  705.     In  effect  Sept.   1,   1910. 

i  2513-A.  [Am'd,  1900.]  Interpreters  In  sorrosate's  conrt 
of  KiniT"  eovnty. 

The  surrogate  of  Kings  county  must  from  time  to  time  ap- 
point and  may  at  pleasure  remove  an  interpreter  to  be  attached 
to  the  surrogate's  court  of  said  county.  Such  interpreter  shall 
receive  a  salary  of  eighteen  hundred  dollars  per  annum  to  be 
paid  by  the  comptroller  of  the  city  of  New  York,  in  monthly  in- 
stalments and  shall,  before  entering  ui>on  his  duties,  file  in  the 
office  of  the  clerk  of  the  county  of  Kings  the  constitutional  oath 
of  oflBce  in  which  there  shall  also  be  incorporated,  language  to  the 
effect  that  he  will  fully  and  correctly  interpret  and  translate 
each  question  i>ropounded  through  him  to  a  witness  and  each 
answer  thereto  in  said  courts.  The  compensation  for  the  above 
interpreter  to  be  taken  out  of  the  amount  appropriated  for  the 
rapport  of  the  said  surrogate's  court,  or  from  any  other  con- 
tingent city  fund. 

Added  by  L.  1909,  ch.  65.  Derivation  —  C(m1p  CIvU  I'rocetluro.  I  360. 
For  remainder  of  section  see  Judiciary  I^tv,  SI  198.  382-385.  Sec  note  10  of 
»)tea  of  Board  of  Statutory  Ck)n8olIdation  at  end  of  Code. 
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§  2514.  [Am'd,  1900.]  Deflnltton  of  eicpresaions  va^dt  in 
this  chapter. 

In  construiug  the  provisions  of  this  chapter,  the  following  rnles 
must  be  observed,  except  where  a  contrary  intent  is  expresulj' 
declared  in  the  provision  to  be  construed,  or  plainly  apparent 
trojn  the  context  thereof: 

1.  The  word,  *'  intestate  "  signifies  a  person  who  died  without 
leaving  a  valid  will;  but  where  it  is  used  with  respect  to  par- 
ticular property,  it  signifies  a  i)er8on  who  died  without  effectually 
disposing  of  that  property  by  will,  whether  he  left  a  will  or  not. 

2.  The  word,  "  assets  "  signifies  personal  property  applicable  to 
the  payment  of  the  debts  of  a  decedent. 

3.  [Am'd,  lOOO.]  The  word  "  debts  "  includes  every  claim  and 
demand,  upon  which  a  judgment  for  a  sum  of  money,  or  direct- 
ing the  payment  of  money,  could  be  recovered  in  an  action;  and 
the  word  "  creditor  "  includes  every  person  having  such  a  claim 
or  demand,  any  person  having  a  claim  for  expense  of  administra- 
tion, or  any  person  having  a  claim  for  funeral  expenses. 

L.  1900,  ch.  120.     In  effect  Sept.  1,  1900. 

4.  The  word,  "  will "  signifies  a  last  will  and  testament,  and 
includes  all  the   codicils   to   a   will. 

5.  The  expression  "  letters  of  administration,"  includes  letters 
of  temporary  administration. 

0.  The  expression,  "  testamentary  trustee,"  includes  every  per- 
son, except  an  executor,  an  administrator  with  the  will  annexed, 
or  a  guardian,  who  is  designated  by  a  will,  or  by  any  competent 
authority,  to  exycnte  a  trust  created  by  a  will;  and  it  includes 
such  an  executor  or  administrator,  where  he  is  acting  in  the 
execution  of  a  trust  creat«*d  by  the  will,  which  is  separable  from 
his  functions,  as  executor  or  administrator. 

7.  The  won!,  '*  surrogate,"  where  it  is  used  in  the  text,  or  in  a 
bond  or  undertaking,  given  pursuant  to  any  provision  of  this 
chapter,  includes  every  offit'er  or  court  vested  by  law  with  the 
functions  of  surrogate. 

S.  The  expression,  **  judicial  settlement,"  where  it  Is  applied  to 
an  account,  signitU's  a  decree  of  a  surrogate's  court,  whereby  the 
account  is  made  conclusive  upon  the  parties  to  the  special  pro- 
ceeding, either  for  all  purposes,  or  for  certain  purposes  specified 
in   the  statute;  and  an  ac<'ount  thus  made  conclusive  is  said  to 

be  **  judicially  settled." 
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9.  The  expres«ioD,  "intermediate  account,"  denotes  an  account 
filed  in  the  surrogate's  office,  for  the  purpoHe  of  disclosinfr  the  actc 
of  the  person  accounting,  and  the  condition  of  the  estate  or  fund 
in  his  hands  and  not  made  the  subject  of  a  judicial  settlement. 

10.  The  expression,  "  upon  the  return  of  a  citation,"  where  it 
is  used  in  a  provision  requiring  an  act  to  be  done  in  the  surro- 
gate's court,  relates  to  the  time  and  place  at  which  the  citation 
is  returnable,  or  to  which  the  hearing  is  adjourned;  includes  a 
supplemental  citation,  issued  to  bring  in  a  party  who  ought  to 
be,  but  has  uot  been  cited;  and  implies  that,  before  doing  the 
act  spedfied,  due  proof  must  be  made,  that  all  persons  required  to 
be  cited  have  been  duly  cited. 

11.  The  expression,  "person  interested,"  where  it  is  used  in 
connection  with  an  estate  or  a  fund,  includes  every  person  en- 
titled, either  absolutely  or  contingently,  to  share  in  the  estate  or 
the  proceeds  thereof,  or  in  the  fund,  as  husband,  wife,  legatee, 
next  of  kin,  heir,  devisee,  assignee,  grantee  or  otherwise,  except 
as  a  creditor.  Where  a  provision  of  this  chapter  prescribes  thai 
a  person  interested  may  object  to  an  appointment,  or  may  apply 
for  an  inventory,  an  account,  or  increased  security,  an  allegation 
of  his  interest,  duly  verified,  suffices,  although  his  interest  is  dis- 
puted; unless  he  has  been  excluded  by  a  judgment,  decree  or  ' 
other  final  determination,  and  no  appeal  therefrom  Is  pending. 

12.  The  term,  **  next  of  kin,"  includes  all  those  entitled,  under 
the  provisions  of  law  relating  to  the  distribution  of  personal 
property,  to  share  in  the  unbequeathed  residue  of  the  assets  of  a 
decedent  after  payment  of  debts  and  expenses,  other  than  a  sur- 
viving husband  or  wife. 

13.  The  expression,  "  real  property,"  includes  every  estate,  in- 
terest, and  right,  legal  or  equitable,  in  lands,  tenements,  or  here- 
ditaments, except  those  which  are  determined  or  extinguished  by 
the  death  of  a  person  seized  or  possessed  thereof,  or  in  any  man- 
ner entitled  thereto,  and  except  those  which  are  declared  by  law 
to  be  assets.  The  word,  **  inheritance,"  signifies  real  property,  as 
defined  in  this  subdivision,  dcscoudcd  as  prescribed  by  law.    The 
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expression,  "  personal  property,"  signified  every  kind  of  property* 
which  survives  a  decedent,  other  than  real  property  as  defined  la 
this  subdivision,  and  includes  a  right  of  action  conferred  by 
special  statutory  provision  upon  an  executor  or  administrator. 

2  B.  8.  68,  i  71  (2  Bdm.    70)   and   snbd.    18;   1    K.  8.  754,  |  27  (1  Edm. 
706)* 

eS4b 
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TITI«E  n. 

piorvisionjB  relating  g^enerally  to  the  proceedings  in  surro- 
gates' courts,  and  to  appeals  from  those  courts. 

Aitlctel.  Piocem   and    aerrioe    thereof;    appearance,    and   Joinder   of   iMQ«; 
miscellaneous  regaUtlons  of  paactlce. 
S.  Hearing;  Including  trial  by  Jnry  and  reference. 

5.  Decrees  and  orders;  and  the  enforcement  thereof.    Costs  and  fata. 
4.  Appeal. 

6.  ProTlslons   relating  generally   to   letters;    and   generally    to   ex«e- 

ators,  administrators    guardians,  and  tcfstamentaij  trustees. 

article:  first. 

and  aervioe  thereof;  appearance^  and  joinder  of  issue;  miS" 
eellaneous  regulations  ofpraetioe. 

2B16.  Process;  bow  executed  and  returnable. 
2ftl6.  Proceedings  to  be  commenced   by   citation. 
9617.  Id.;   within  the  sUtute  of  limitations. 

2518.  Persons   constituting   a   class;    when   to   be   dted;    dtatioil  when 
some  are  unknown. 

2519.  Contents  of  citation. 
Citation;  how  served  In  the  State. 
Substitute  for  personal  serylce  upon  a  resident. 
SerTlce  by  publication,  etc. 
Id.;  upon  persons  unknown,  etc. 
Order;   when  and  bow  made;   contents  thereof. 
What  time  required  for  dellrery  of  cox>y,   etc. 
Serrice  upon  a  corporation,  Infant,  lunatic,  etc. 
Id.;  upon  infant,   etc.;  additional  requirement  in  certain  osaaa 
Appearance;   how  made,   and  effect   thereof. 
Surrogate's  father  or  son  not  to  practice  before  him. 
Special  guardian;  when  to  be  appointed. 
Notice  of  proceedings  to  appoint   special  guardian. 
Proof  of  aerrlce  of  citation,  subpoena,  etc. 
Written  pleadings  may  be  required. 
Yerlflcation  thereof. 
Publication  of  citation,  etc. 
[Repealed.] 

2637.  Money  paid  into  court  and  securities  taken,  how  disposed  of. 
2538.  Certain   proTlsions    mad«    applicable   to   proceedings  in   surrorates* 
courts. 

I  2S15.  Process  I  hofr  eseeuied  and  returiuible. 

A  citation  or  other  mandate  of  a  siirrofirate's  coart  must,  ex- 
-sept  where  it  is  otherwise  specially  prescribed  by  law,  be  madt? 
returnable  before  the  surrogate  from  whose  court  it  was  issuer!, 
and  may  be  served  or  executed  in  any  county.  A  warrant  of 
attachment  must  be  directed  to  the  sheriff  of  the  surrogate's 
county;  who  may  execute  it  in  any  county,  and  must  convey  the 
person  arrested  to  the  place  where  it  is  returnable. 

Ij.  1887.  ch.  480,  H  <MI.  87  (4  Edm.  498). 

I  S616.  Proeeedtnvi  to  be  eomineiiced  by  eltatlon. 

Kxcept  in  a  case  where  it  is  otherwise  specially  prescribed  by 
law,  a  special  proceeding  in  a  surrogate's  court  must  be  com* 
menced  by  the  service  of  a  citation,  issued  upon  the  presentation 
of  a  petition.  But  upon  the  presentation  of  the  petition,  the 
court  acquires  jurisdiction  to  do  any  act,  which  may  be  dona 
before  actual  service  of  the  citation. 

Sm  U  2625  and  2B88,  post. 
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i  S617.  Id.  I  wltklm  the  stfttrnt*  of  limitftttoi 

The  presentation  of  a  petition  ia  deemed  the  commenceiifeeiit 
of  a  special  proceeding,  within  the  meaning  of  any  proTiaion 
of  thii  act,  which  limits  the  time  for  the  commencement  thereof. 
But  in  order  to  entitle  the  petitioner  to  the  benefit  of  this 
section,  a  citation  issned  upon  the  presentation  of  the  petition, 
must,  within  sixty  days  thereafter,  be  serred,  as  prescribed  in 
section  2520  of  this  act,  upon  the  adverse  party^  or  upon  one  of 
two  or  more  adverse  parties,  who  are  jointly  liable,  or  other- 
wise united  in  interest;  or,  within  the  same  time,  the  first  pabli- 
catioA  thereof  must  be  made,  pursuant  to  an  order  made  as 
prescribed  in  section  2522  of  this  act. 

8m  if  <M  and  ^00,  aote. 

I  2518.  tAm'd,  194)A.]  Persona  eonatltvtlnir  a  elaas;  vrheii 
to  be  cited;  citation  -vrlien  some  are  nnlcnovrn. 

Where  it  is  prescribed,  iu  any  provision  of  tbis  chapter,  that 
a  petition  must  pray  that  a  person,  or  that  creditors,  next  of  kin, 
legatees,  heirs,  devisees,  or  other  persons  constituting  a  clasH, 
may  be  cited  for  any  purpose,  all  those  persons  are  necessary 
parties  to  the  special  proeeeding.  Where  persons  to  be  cited 
constitute  a  class,  the  petitioner  must  set  forth,  in  an  affidavit, 
the  name  of  each  of  them,  unless  the  name,  or  part  of  the  name, 
of  one  or  more  of  them  cannot,  after  diligent  inquiry,  be  ascer- 
tained by  him;  in  which  case,  that  fart  must  be  set  forth  and  he 
may  also  allege  that  there  may  be  others  whose  existence  is  un- 
known to  him;  and  the  surrogate  must,  thereupon,  inquire  into 
the  matter.  For  the  purpose  of  the  inquiry,  he  may,  in  his  dis- 
cretion, issue  a  subpoena,  requiring  any  person  to  attend  before 
Xiim  to  testify  respecting  the  matter.  If  he  is  satisfied,  of  the 
feasonable  diligence  and  goi)d  faith  of  tbe  petitioner  the  citation 
toay  be  directed  to  the  persons,  whose  names  are  unascertained 
and  also  to  all  other  persons  belonging  to  such  classes  by  a 
general  description,  showing  their  connection  with  the  decedent, 
or  interest  in  the  property  or  matter  in  question;  or  other  suffi- 
cient identification.  A  citation,  thus  directed,  has  the  same  force 
and  effect,  as  if  it  was  directed  to  the  persons  intended,  by  their 
names;  and  where  the  persons  so  intended  are  duly  cited,  in  any 
manner  prescribed  by  law,  the  decree  binds  them,  as  if  they  were 
named  in  the  citation.  A  petition,  duly  verified,  is  deemed  an 
affidavit,  within  the  meaning  of  this  section. 

2  R.  S.  74.  S  2G  (2  p:clm.   75).     Am'd  by  L.  1908,  cb.  211.      In  effect  Seot. 
1.    1908. 

§   2510.   ContentM    of    citation. 

A  citation  must  be  made  n?turnable  upon  a  day  certain,  desig- 
nated therein,  not  more  than  four  months  after  the  date  thereoi; 
and  must  specify  whose  estate  or  what  subject-matter  is  in 
question.  The  names  of  all  the  persons  to  l)e  cited,  as  far  as 
th<'y  can  be  aseertained.  must  be  contained  in  the  citation. 
Where  the  uiune,  or  part  of  the  name,  of  either  of  them  cannot 
be  ascertained,  that  fart  must  be  stated  in  the  citation. 

L.   1S.17,   ch.   400,   8   7   i4  Fxlin.   4i?7). 

I   2520.   Citation;   how   Mcrvi'd   In   the  state. 

Except  wliere  special  provision  is  otherwise  made  by  law. 
service  of  a  citation,  within  the  State,  must  be  made  upon  an 

0da 
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adult  penon,  or  an  infant  of  the  age  of  fourteen  yeara  or 
apwanla,  by  delivcL-iug  a  copy  thereof  to  the  person  to  be  served, 
or  by  leaving  a  copy  at  his  residence,  or  the  place  where  he 
fiojourns.  with  a  person  of  suitable  age  and  discretion,  nnder 
iuch  circumstances,  that  the  surrogate  has  good  reason  to  beliove 
thafc  the  copy  came  to  his  knowledge,  in  time  for  him  to  attend 
at  the  return  day.  A  citation  must  be  so  served,  if  within  the 
county  of  the  surrogate  or  an  adjoining  county,  at  least  eight 
days  before  the  return  day  thereof;  if  in  any  other  county,  at 
least  fifteen  days  before  the  return  day;  unless,  in  either  case, 
the  person  served,  being  an  adult,  and  not  incompetent,  assents 
in  writing  to  a  service  within  a  shorter  time.  Any  person, 
although  a  party  to  the  special  proceeding,  may  serve  a  citation. 

I  X521.  Subatttnte  for  peraonal  service  upon  a  resident. 

Where  it  appears  by  affidavit,  to  the  satisfaction  of  the  sur- 
roirate  from  whose  court  a  citation  issued,  that  proper  and 
diligent  effort  has  been  made  to  serve  it  upon  a  resident  of  the 
State,  as  prescribed  in  the  last  section;  nnd  that  the  person  to 
be  served  cannot  be  found,  or  if  found,  that  he  evades  service, 
so  that  it  cannot  be  made;  the  snrnigate  may  make  an  order, 
directing^  that  service  thereof  be  made,  as  prescribed  in  section 

436  of  this  act;  and  the  provisions  of  that  section  and  of  section 

437  of  this  act.  relating  to  the  service  of  a  summons,  apply  to  the 
service  of  a  citation;  pursuant  to  nn  order  made  as  prescribed 
in  this  section. 

I  S62S8.  [Am'dy  1881.]    SerTlce  by  pnbllea«on»  etc. 

The  surrogate,  from  whose  court  a  citation  is  issued,  may 
oiake  an  order,  directing  the  service  thereof  without  the  State, 
or  by  publication,  in  either  of  the  following  cases: 

1.  Where  it  is  to  be  served  upon  a  foreign  corporation,  or 
upon  a  person  who  is  not  a  resident  of  the  State^. 

2.  Where  the  person  to  be  served,  being  a  resident  of  the 
State,  has  departed  therefrom  with  intent  to  defraud  his  cred- 
itors, or  to  SToid  the  service  of  process. 

3.  Where  the  person  to  be  served,  whether  an  adult  or  an 
infant.  U  a  resident  of  the  State,  but  is  temporarily  absent 
therefrom. 

4.  Where  the  person  to  be  served  is  a  resident  of  the  State, 
or  a  domestic  corporation,  and  an  attempt  was  made  to  ser^  a 
citation,  issued  from  the  same  surrogate's  court,  upon  the  pve- 
fientatlou  of  the  same  petition:  before  the  expiration  of  the 
limitation  applicable  to  the  enforcement  of  the  claim  set  forth 
in  the  petition,  as  fixed  in  chapter  fourth  of  this  act;  and  the 
limitation  would  have  expired  within  sixty  days  next  preceding 
the  application  for  the  order,  if  the  time  had  not  been  extended 
by  the  attempt  to  serve  the  citation. 

9t9  f  K2S,  pO0t. 

I  XB28.  Id.  I  npon  persons  nnlcno-vrn,  etc. 

The  surrogate  may  also  make  an  order,  directing  the  service 
of  a  citation  without  the  Btate,  or  by  oublication,  in  either  of 
the  following  cases: 

1.  Upon  a  party  to  whom  a  citation  rs  directed,  either  by  hij 
fnll  name  or  part  of  his  name,  where  the  surrogate  is  satisfied, 
hv  affidavit,  that  the  residence  of  that  party  cannot,  after 
diUgent  inquiry,  be  ascertained  by  the  petitioner. 
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2.  Upon  one  or  more  unknown  creditors,  next  of  kin,  lejcatees. 
hein»,  devisees,  or  other  persons  included  in  a  class,  to  whom  a 
citation  has  been  directed,  designating  them  by  a  general  de- 
scription, as  prescribed  in  this  article. 

§  2524.  [Am'd,  1881,  1899.]  Order,  when  and  hovr  nuide; 
contents  thereof. 

Where  an  order,^  directing  the  service  of  a  citation  without  the 
State,  or  by  pnblication,  is  made  as  prescribed  in  either  of  the 
last  two  sections,  the  party  applying  therefor  must  produce  proof, 
by  affidavit  or  otherwise,   to  the  satisfaction  of  the  surrogate, 
that  the  case  is  one  of  those  specified  in  those  sections.      The 
order  must  direct  that  service  of  the  citation,  upon  the  person 
named  or  described  in  the  order,  be  made  by  publication  of  the 
citation  in  two  newspapers,  designated  as  prescribed  in  this  arti- 
cle, unless  from  the  petition  it  appears  that  the  estate  amounts  to 
less  than  two  thousand  dollars,  in  which  case  only  one  newspaper 
shall  be  designated,  for  a  specified  time,  which  the  surrogate  deems 
reasonable,  not  less  than  once  in  each  of  six  successive  weeks; 
or,  at  the  option  of  the  petitioner,  by  delivering  a  copy  of  the  cita- 
tion, without  the  State,  to  each  person  so  named  or  described, 
in  person,  and  if  the  person  to  be  served  is  an  infant  under  the 
age  of  fourteen  years,  also  to  the  person  with  whom  he  is  so- 
journing or,  if  the  service  is  made  upon  a  corporation,  to  an  officer 
thereof  specified  in  section  four  hundred  and  thirty-one  or  four 
hundred  and  thirty-two  of  this  act.     2t  must  also  contain  either 
a  direction  that  on  or  before  the  day  of  the  first  publication,  the 
petitioner  deposit,  in  a  specified  post-office,  a  copy  of  the  citation 
and  of  the  order,  contained  in  a  securely  closed  poet-paid  wrai^>er, 
directed  to  the  person  to  be  served,  at  a  place  specified  in  the 
order,  and,  if  the  person  to  be  served  is  an  infant  under  the  age 
of  fourteen  years,  a  further  copy,  likewise  contained  in  a  securely 
closed  post-paid  wrapper,  directed  to  the  person  with  whom  snch 
infant  is  sojourning  or,  a  statement  that  the  surrogate,   being 
satisfied,  by  the  affidavit  upon  which  the  order  was  granted,  that 
the  petitioner  cannot,  with  reasonable  diligence,  ascertain  a-place 
or  places  where  the  person  to  be  served  would  probably  reeeive 
matter  transmitted  through  the  post-office,  dispenses  with  th«  de- 
posit of  any  papers  therein. 
8e«  i  440,  ante ;  L.  1899.  ch.  606.   In  effect  Sept.  1.  ISM 

I  9K2B.  [Am'd,  18820    W1&«t   time   re««lred   tmw  deliTcrr 
•f  eopy,  ete* 

Where  service  is  made  by  delivering  a  cony  of  the  citation 

without  the  State,  pursuant  to  an  order  made  asprescribed  in 

the  last  section,  it  must  be  made,  if  within  the  United  States, 

at  least  thirty  days,  if  without  the  United  States,  at  least  fMty 

days,  before  the  return  day  of  the  citation.    Proof  of  pnblication. 

deposit  or  delivery  may  be  made  as  prescribed  in  section  444 

of  this  act. 

See  11  489.  440,  ante;  L.  1887.  ch    4eo.  J  8:  U  tSM.  ^  ff*iAJ,  <*  J^ 
487);  £:  1868.  ch.  888  («  Bdm.  124);  2  B.  S.    tl.  eS,  H  82.  84  <2 TMin.  SI). 


I  2B2e.  Serrfee  vpoM  a  eovporatlan»  lafaat,  Imaatla,  ata. 

Service  of  a  citation  must  be  made  npon  an  infant  nnder  the 
age  of  fourteen  years,  a  person  judicially  declared  to  be  incom« 
petent  to  manage  his  affairs  by  reas<m  of  lunacy,  idio^  mt 
habitual  drunkenness,  or  a  corporation,  in  the  manner  prescribed 
for  personal  service  of  a  summons  npon  such  a  persoiit  or  upon 
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a    corporation,  in  article  first  of  title  first  of  chapter  fifth  of 
this   act. 

L^    1670.  cb.  693   (9  Bdm.  420).    B«e  ff  426,  431  and  482.  ante. 

I   2BS27.  Id.t  apon  infant,  etc.;  addftlonal  rea^trement  In 
e^rtain  eases. 

"Where  a  person,  cited  or  to  be  cited,  is  an  infant  of  the  age 
of  fourteen  years  or  upwards,  or  where  the  surrogate  has,  in  his 
opinion,  reasonable  grounds  to  believe,  that  a  person,  cited  or 
to  be  cited,  is  an  habitual  drunkard,  or  for  any  cause  mentally 
incapable  adequately  to  protect  his  rights^  although  not  judicially 
declared  to  be  incompetent  to  manage  his  affairs,  the  surrogate 
may,  in  his  discretion,  with  or  without  an  application  therefor, 
and  iiy  the  interest  of  that  person,  make  an  order  requiring  that 
a  copy  of  the  citation  be  delivered,  in  behalf  of  that  person,  to 
a  person  designated  in  the  order;  and  that  service  of  the  cita- 
tion ahftll  not  be  deemed  complete  until  such  delivery.  Where 
the  person,  cited  or  to  be  cited,  is  an  infant  under  the  age  of 
foarteen  years,  or  a  person  judicially  declared  to  be  incompetent 
to  manage  his  affairs,  by  reason  of  lunacy.  Idiocy,  or  habitual 
drnnkenneas,  and  the  surrogate  has  reasonable  ground  to  believe 
that  the  interest  of  the  person,  to  whom  a  copy  of  the  citation 
was  delivered,  in  behalf  of  the  infant  or  incompetent  person. 
is  adverse  to  that  of  the  infant  or  incompetent  person,  or  that 
for  any  reason,  he  is  not  a  fit  person,  to  protect  the  latter's 
rights,  the  surrogate  may  likewise  make  such  ail  order:  and 
as  a  part  thereof,  or  by  a  separate  order,  made  in  like  manner 
at  any  stage  of  the  proceedings,  he  may  appoint  a  special 
gaardian  ad  litem  to  conduct  the  proceedings  in  behalf  of  the 
incompetent  person,  to  the  exclusion  of  the  committee,  and  with 
the  same  powers,  and  subject  to  the  same  liabiHties,  as  a  com- 
mittee of  the  property. 

L.   1872,  ch.   693   (9  Edm.   420). 

I   36218.  [Am'd,   1806,  lOll.l    Appearaaee;  how  made,  and 
effect    thereof. 

In  a  snrrogate*s  court,  a  party  of  full  age  may,  unless  he  has 
been  jndiciall.v  declartnl  to  be  incompetent  to  manage  his  affairs, 
prosecute  or  defend  a  Hi>ecial  proceeding,  in  person  or  by  attorney 
regularly  admitted  to  practice  in  the  courts  of  record,  at  his 
election,  except  in  a  proceeding  to  punish  him  for  contempt,  or 
where  he  is  required  to  appear  in  person,  by  special  provision  of 
law,  or  by  a  special  order  oi'  the  surrogate.  The  issue  and  service 
of  a  citation  may  be  waived  either  before  or  after  the  filing  of  the 
petition  in  such  proceeding  by  a  party  in  any  proceeding  by  an 
instrument  in  writing,  acknowledged  or  approved  aa  a  deed  enti- 
tled to  be  recorded,  or  by  personal  appearance  or  by  hijs  attorney 
with  written  authorization  executed  and  acknowledged  as  a  deed 
and  filed  in  the  office  of  the  surrogate*.  The  appearance  of  a 
party  against  whom  a  citation  has  been  isr^ued,  has  the  same 
effect  as  the  appearance  of  a  defendant,  in  an  action  brought  in 
the  supreme  court. 

L.  1806.  ch.  R70;  L.  1911,  ch.  330,  in  effect  Sept.  1.  1911.  See  f{  65, 
424.    796-802,    ante. 

f  ssao.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law.  5  472.] 

I  2630.  Spoolal   vnardlani   ivhen    to    be   appointed. 

Where  a  party,  who  is  an  infant,  does  not  appear  by  his  gen- 
eral ipiardian;  or  where  a  party,  who  is  a  lunatic,  idiot  or  habitual 
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drunkard,  doen  not  uppoar  by  his  committee,  the  surrogate  mui«t 
appoint  a  coiin^tent  and  responsible  person,  to  appear  as  speeinl 
guardian  for  riiat  party.  Where  an  infant  appears  by  bis  general 
guardian,  or  where  a  lunatic,  idiot,  or  habitual  drunkard,  appears 
by  his  committee,  the  surrogate  must  inquire  into  the  facts,  and 
must,  in  like  manner,  appoint  a  special  guardian,  if  there  is  any 
ground  to  suppose  that  the  interest  of  the  general  guardian  or 
committee  is  adverse  to  that  of  the  iufauit,  or  incompetent  per- 
son; or  that  for  any  other  reason,  the  interests  of  the  latter 
require  the  appointment  of  a  special  guardian.  A  person  cannot 
be  appointed  such  a  special  guardian,  unless  his  written  consent 
is  filed,  at  or  before  the  time  of  entering  the  order  appointing  him. 

See  2  B.  S.  100,  |  3  (2  Kdm.  104),  am'd;  U  18.^7.  ch.  460,  |  38  (4  Ednu 
494);  L.  1803,  cU.  302.  i  0  (0  E«lin.  126);  L.  1870,  ch.  170,  I  4  (7  Edm. 
005)  ;   L.   1872,  ch-   003,    I   2    (»  Edm.   421). 

S  2S531.  Notice  of  proceedina:«  to  appoint  special  srnard- 
lan. 

Where  a  person,  other  than  the  Infant,  or  the  committee  of  the 
incompetent  person,  applies  for  the  appointment  of  a  special 
guardian,  as  prescribe<i  in  the  last  section,  at  least  eight  days* 
notice  of  the  application  must  be  personally  served  upon  the 
infant,  or  incompetent  persou,  if  he  is  within  the  State,  and  also 
upon  the  committee,  if  any,  in  like  manner  as  a  citation  is  re- 
quired by  law  to  be  served.  But  except  in  a  case  specified  in  title 
fifth  of  this  chapter,  the  surrogate  may,  by  an  order  to  show 
cause,  prescribe  a  shorter  time,  and  direct  the  service  of  the 
order  to  be  made  in  such  a  manner  as  he  deems  proper.  The 
application  may  be  made  at  the  time  of  presenting  the  petition, 
and,  in  that  case,  the  order  to  show  cause  may,  in  the  surrogate's 
discretion,  accompany  the  citation. 

2  R.  S.  100.  I  4  (2  Edm.  104)  ;  L.  1837,  ch.  400,  |  37  (4  Edm.  494), 
am'd. 

1  2533.  Proof  of  Bervice  of  Gitatlon»  aabpoena,  et45. 

Proof  of  service  of  a  citation,  or  a  subpoena,  issued  from  a 
surrogate's  court,  must  be  made  in  the  manner  prescribed  by  law, 
for  proof  of  service  of  a  summons  issued  out  of  the  supreme 
court  ^  In  every  other  case,  proof  of  service  must  be  made  by 
affidavit;  or.  where  the  pci'son  served  is  of  full  age  and  not  in- 
competent, by  a  written  admission  signed  by  him,  accompanied 
with  proof,  by  affidavit  or  otherwise,  of  the  genuineness  of  his 
signature. 

2  R.  S.  228,  I  9   (2  Edm.  232)  ;  L.   1837.  ch.  4G0.  S  0  (4  Edm.  488). 

I  2533.  \%'rltten  pleadlnflrs  may  be  required. 

The  surrogate  may,  at  any  time,  require  a  party  to  file  a  writ- 
ten petition  or  answer,  containing  a  plain  and  concise  statement 
of  the  facts  constituting  his  claim,  objection  or  defence,  and  a 
demand  of  the  decree,  order,  or  other  relief,  to  which  he  supposes 
himself  to  be  entitled.  The  surrogate  may  require  the  petition 
or  answer  to  l)e  verified,  and  a  copy  thereof  to  be  served  upon 
any  other  person  interested.  A  party  who  fails  to  comply  with 
such  requirement  may  be  treated  as  a  party  in  default.  Except 
whore  s\ich  a  recjuirenient  is  made,  or  in  a  case  where  a  written 
petition  is  expressly  required  by  this  act,  a  petition,  or  the  answer 
thereto,  may  be  presented  orally;  in  whicn  case,  the  substance 
thereof  must  be  entered  in  the  records  of  the  courts* 
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ft  2S34.  Ver&nciLttQii  tiaereof. 

The  provisions  of  sections  523,  524,  525,  and  526  of  this  act 
apply  to  a  verification  made  pursuant  to  this  chapter,  and  to 
the  petition  or  othe>  pai)er  so  veritied,  where  they  ean  be  so  ap- 
plied in  substance,  without  regard  to  the  form  of  the  proceeding. 

See  I  2749,  post. 

f  2635.   Publication,  of  citation,  etc. 

Where  a  provision  of  this  chapter,  or  an  order  made  pursuant 
to  such  a  provision,  directs  the  publication  of  a  citation,  notice  or 
other  paper,  or  the  service  thereof  by  publication,  the  publication 
must  be  made  in  a  newspaper  published  in  the  county.  The 
surrogate  may,  also,  in  his  discretion,  direct  the  publication 
thereof  in  any  other  newspaper  published  in  the  same  or  nnother 
coanty,  as  he  deems  proper,  for  the  purpose  of  jjiving  notice  to 
the  persons  intended  to  be  served  or  notified.  If  no  newspaper 
is  published  in  the  county,  the  citation,  notice,  or  other  paper, 
must  be  published  in  the  newspaper  printed  at  Albany,  in  which 
legal  notices  are.  required  by  law  to  be  published. 

L.  1874,  ch.  437  (0  Edm.  918)  ;  2  R.  S.  107,  part  of  {  40   (2  Edm.  111). 

f  2586.  [Repealed  by  L.  3900,  ch.  572.  In  effect  Sept.  1, 
1900.  J 

f  2537.  TAm'd,  18S2,  1908,  1900.1  Money  paid  Into  court 
an<l   aecnrltles  taken;  Iiotv  dlnposed  of. 

Where  a  statute  requires  the  payment  of  money  into,  or  the 
deposit  of  a  security  with  the  surrogate's  court,  or  the  deposit  of 
a  security  for  the  payment  of  nionej-,  with  the  surrogate,  the 
same  must  be  paid  to  or  deposited  with  the  county  treasurer  of 
the  county  to  the  credit  of  the  l)eneficiary,  or  of  the  estate,  or  of 
the  special  proceeding;  unless  the  statute  contains  special  direc- 
tions for  another  disposition  thereof.  Each  security  so  deposited 
with  the  couhty  treasurer  must  be  held  and  disposed  of  by  him, 
subject  to  the  direction  of  the  surrogate's  court;  except  that  he 
must,  unless  otherwise  so  directed,  collect  the  principal  and  in- 
terest secured  thereby.  All  money  collected  by  or  paid  to  the 
county  treasurer,  as  Described  by  this  section,  must  be  hehl, 
managed,  invested  and  disposed  of  by  him,  in  like  manner  as 
money  paid  into  the  supreme  court  in  an  action  pending  therein. 
The  regulations,  contained  in  the  general  rules  of  praclice,  a« 
specified  in  subdivision  eight  of  section  foiir  of  the  state  finance 
law,  and  the  provisions  of  title  third  of  chapter  eight  of  this  acr, 
apply  to  money  paid  to  and  securities  dtiwsitcd  with  the  county 
treasurer,  as  prescribed  in  this  section;  except  that  the  surro- 
gate's court  exercises,  with  respect  thereto,  or  with  respect  to  a 
security,  in  which  any  of  the  money  has  been  invested,  or  uiK>n 
which  it  has  been  loaned,  the  power  and  Authori^ty  conferred  upon 
the  supreme  court  by  section  seven  hundred  and  forty-seven  of 
this  act. 

Am'd  to  L.  1908,  ch.  183;  h,  1909,  ch.  Co.  S  3,  and  ch.  240.  {  84. 
See  note   i2  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

I  2638.  Certain  proTlalonit  niade  applicable  to  proceed* 
lnir>  In  linrrovateii*  courtM. 

Gxcept  where  a  contrary  intent  is  expressed  in,  or  plainly  im- 
plied from  the  context  of,  a  provision  of  this  chapter,  the  foUow- 
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ing  portion  of  this  act,  to  wit:  title  first,  and  article  third  and 
fourth  of  title  sixth,  of  chapter  eighth,  and  articles  first  and 
second  of  title  third,  of  chapter  ninth,  apply  to  surrogates'  courts 
nnd  to  the  proceedings  therein,  so  far  as  they  can  be  applied  to 
the  substance  and  subject-matter  of  a  proceeding,  without  regr^rd 
to  its  form. 

L.  1837,  ch.  460.  |  77  (4  Edm.  501) ;  2  B.  S.  221.  |  0  (2  Edm.  230>. 
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ARTICUD  SBCOHD. 

Hearing:  including  trial  by  jury  and  referenoen 

8«e.  2680,  TwUnony   of  aged,   sick,   or   iBflrm   wltnew. 

1540.  Id.;  in  another  county. 

2541.  Ihity  of  stenographer. 

2542.  How  mlDotea  of  tectlmony  authenticated. 

2543.  Id.;  to  be  bound  In  volumes,  etc. 

2544.  Bequest,   etc.,   does  not  disqualify,   etc.,  witness. 

2545.  Exceptions  upon  a  trial. 

2546.  Surrogate  may   refer  questions   of   fact,   or  account. 

2547.  Trial  by  jury. 

2548.  Review. 

2540.  Appeal  from  order  thereupon. 

§  9BSO.  TcstiBSonT  of  wagedf  •tele,  or  laflrna  frliness. 

Upon  the  application  of  a  party  to  a  special  proceeding,  and 
upon  proof,  by  affidavit,  to  the  satisfaction  of  the  surrogate, 
that  the  testimony  of  a  witness  in  his  county,  who  is  so  aged, 
sick,  or  infirm,  as  to  be  unable  to  attend  before  him  to  be  exam- 
ined, ia  material  and  necessary  to  the  applicant,  the  surrogate 
must,  where  the  special  proceeding  was  instituted  to  procure  the 
probate  or  rerocation  of  probate  of  a  will,  and  in  any  other  case, 
may,  in  his  discretion,  proceed  to  the  place  where  the  witness  is, 
and  there,  as  in  open  court,  take  his  examination.  Such  a  notice 
of  the  time  and  place  of  taking  the  examination,  as  the  surrogate 
prescribes,  must  be  giren,  by  the  party  applying  therefor,  to 
each  other  party,  except  to  a  party  who  has  failed  lo  appear 
as  required  by  the  citation.  The  surrogate  may  also,  in  his  dis- 
cretion, require  notice  to  be  given  to  any  other  person  interested^ 

Lu   1887,  ch.  460,  |  12  (4  Edm.  488),  am'd;  L.  1841,  ch.   129,  ff  1,  2,  8  (4 
Bdm.  501).     See  |  2567. 

I  2640.   [Am'd,  1881,  lOll.l      Id.|  In  another  coahty. 

In  a  case  specified  in  the  last  section,  except  that  the  witness 
ia  in  another  county,  where  the  witness  is  a  subscribing  witness 
to  a  will,  if  the  surrogate  has  good  reason  to  believe  that  the 
witness  cannot  attend  before  him.  within  a  reasonable  time,  to 
which  the  hearing  may  be  adjourned,  he  may  malie  an  order, 
directing  that  the  witness  be  examined  before  the  surrogate  of 
the  county  in  which  he  is;  specifying  a  day,  on  or  before  which 
a  certified  copy  of  the  order  must  be  delivered  to  the  latter  sur- 
rogate; and  directing  notice  of  the  examination  to  be  given  to 
such  persons,  and  in  such  manner,  as  he  thinks  proper.  A  copy 
of  the  order,  attested  by  the  seal  of  the  surrogate's  court,  must 
be  transmitted  by  him  to  the  surrogate  designated  in  the  order, 
together  with  the  original  will,  where  the  testimony  relates  to 
the  execution  of  a  written  will.  If  it  shall  appear  from  the  order 
that  objections  to  the  probate  of  the  will  have  been  filed,  the  lat- 
ter surrogate  must  thereupon,  on  the  day  specified  in  the  order, 
or  on  another  day  to  which  he  may  adjourn  the  examination,  take 
the  examination  of  the  witness;  but  if  it  shall  appear  from  the 
order  that  no  such  objections  have  been  filed,  the  latter  surro- 
gate may  cause  the  examinatiou  to  be  taken  by  one  of  the  clerks 
described  in  section  tvventyrfive  hundred  and  ten  of  this  act.  as 
if  he  possessed  original  jurisdiction  of  the  special  i)ro('eeding.  The 
exammation,  after  it  is  reduced  to  writing  and  subscribed  by  the 
witness  or  otherwise  duly  authenticated,  together  with  a  state- 
ment of  the  proceedings  upon  the  execution  of  the  order,  must  be 
certified   by  the  surrogate   or   clerk   taking   the   examination,   at- 
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tested  by  the  seal  of  his  court,  and  retnrned  without  delay,  ijrith 
the  original  will,  if  any.  to  the  surrogate  who  directed  the  exain- 
inntion,  by  whom  all  those  papers  must  be  fil«d.  And  in  the 
other  cases  named  in  said  section  two  thousand  five  hundred  and 
thirty-nine,  he  may  appoint  a  referee  to  take  the  te«5tinioDy,  who 
shall  report  the  same  to  the  said  surrogate.  An  examination  so 
taken  has  the  same  effect  as  if  it  was  taken  before  the  latter 
surrogate. 

L.   1837,  ch.  4C0.  IS  13.  14  and  15,  amM  1881;  L.  1911,  ch.  105,  In  effect 
Sept.  1,   1011. 

$  2541.  Duty  of  Htenogrraplier. 

The  stenographer  of  a  surrogate's  court  must,  under  the  diree- 
tion  of  the  surrogate,  take  full  stenographic  notes  of  all  pro- 
ceedings, in  which  oral  proofs  are  given,  except  where  the  surro- 
gate otherwise  directs.  The  testimony  must  be  legibly  wiitteo 
out  at  length  by  him,  from  his  notes;  and  the  minutes  thereof, 
as  so  written  out,  must,  after  being  authenticated,  as  prescribed 
in  the  next  section,  be  filed  in  the  surrogate's  office. 

L.  1871,  ch.  874,  part  of  f  1  (9  Bduu  231),  amU    See  Go.  Proc.,  |  256. 

I  2642.   [Am*d,  1881.]     Hoir  mlimteii  of  testimony  aiitli*K-> 
tlcated. 

The  minutes  of  testimony  written  out  as  prescribed  in  the  last 
section,  or  taken  by  the  surrogate,  or  under  his  direction,  while 
the  witness  is  testifying,  must,  before  being  filed,  be  authenti- 
cated by  the  signature  of  the  stenographer,  referee,  the  surrogate 
or  the  clerk  of  the  surrogate's  court,  as  the  case  may  be,  to  the 
effect  that  they  are  correct. 

L.    1877,   ch.   206,    |   3.   am'd   1881. 

$  2R43.  Id.;  to  be  bonnd  In  volnmes,  etc. 

In  the  city  and  county  of  New  York,  in  the  county  of  Kings* 
and  in  any  other  county  where  the  supervisors  so  direct,  the 
minutes  of  testimony  written  out  by  the  stenographer  mast  be 
bound,  at  the  expense  of  the  county,  in  volumes  of  convenient 
size  and  shape,  indorsed,  **  Stenographic  minutes  ",  and  numbered 
consecutively.  Upon  the  record  of  a  decree  made  in  any  con- 
tested matter,  the  surrogate  must  cause  to  be  made  a  minute, 
referring  to  each  volume  of  the  stenographic  minutes,  and  to  the' 
pages  thereof,  containing  any  testimony  relating  to  the  matter. 

Id.,   Si  1  and  2;  Cd.   Proc.   f  256. 

{  2544.  Beqventy  etc.*  does  not  dUianAllfy,  ete.,  frltness. 

A  person  is  not  disqualified  or  excused  from  testifying  respect- 
ing the  execution  of  a  will,  by  a  provision  therein,  whether  it  is 
beneficial  to  him  or  otherwise. 

Substitute   for  2  R.   S.  57,  65,   f  6,  and  part  of  I  .'jO  (2  Bdm.  66). 

{  2545.   ESxoeptfonii  upon  a  trial. 

An  exception  may  be  taken  to  a  ruling  by  a  surrogate,  upon 
the  trial  by  him  of  an  issue  of  fact,  including  a  finding,  or  a 
refusal  to  find,  upon  a  question  of  fact,  in  a  case  where  such  an 
exception  may  be  taken  to  the  ruling  of  the  court,  upon  a  trial, 
without  a  jury,  of  an  issue  of  fact,  as  prescribed  in  article  third 
of  title  first  of  chapter  tenth  of  this  act.  The  provisions  of 
that  article,  relating  to  the  manner  and  effect  of  taking  such  an 
exception,  and  the  settlement  of  a  case  containing  the  exceptions, 
apply  to  such  a  trial  before  a  surrogate;  for  which  purpose,  the 
(lecrec  is  regarded  as  a  judgment,  and  notice  of  an  exception 
may  be  filed  in  the  surrogate's  office.  Upon  such  a  trial,  the 
surrogate  must  file   in   his  office  his  decision  in  writing,   which 
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iiiu.st  state,  separately,  the  facts  found  and  the  conch'sions  of 
la^w.  Either  party  may,  upon  the  settlement  of  a  ca&^,  request 
a  finding  upon  any  question  of  fact,  or  a  ruling  upon  any  qnes- 
tios  of  law;  and  an  exception  may  be  taken  to  such  a  finding 
or  ruling,  or  to  a  refusal  to  find  or  rule  accordingly.  An  appeal 
from  a  decree  or  an  order  of  a  surrogate's  court  brings  up  for 
review,  by  each  court  to  which  the  appeal  is  carried,  each  de- 
cision, to  which  an  exception  is  duly  taken  by  the  appellant,  as 
prescribed  in  this  section.  But  such  a  decree  or  order  shall  not 
be  reversed,  for  an  error  in  admitting  or  rejecting  evidence,  un- 
less it  appears  to  the  appellate  court  that  the  exceptant  was 
necessarily  prejudiced  thereby. 

See  a  902-9»S.  «Ate. 

%  2540.  [Am*d,  1806,  1899,  1908.]  Snrroyate  tamr  refer 
4iiieatton   of  fact,  or  account. 

In  a  special  proceeding  other  than  one  instituted  for  probate 
or  revocation  of  probate  of  a  will,  the  surrogate  may,  in  his  dis- 
cretion, appoint  a  referee  to  take  and  report  to  the  surrogate  the 
evidence  upon  the  facts,  or  upon  a  specific  question  of  fact;  to 
examine  an  account  rendered;  to  hear  and  determine  all  ques- 
tions, arising  upon  the  settlement  of  such  an  account,  w^hich 
the  surrogate  has  power  to  determine;  and  to  make  a  report 
thereon;  subject,  however,  to  confirmation  or  modification  by  the 
snrrogate.  But  no  referee  to  examine  an  account  rendered, 
whether  intermediate  or  final,  or  to  hear  and  determine  all  qaes- 
tioDB  arising  upon  the  settlement  of  such  an  account,  shall  be 
appointed,  where  the  estate  or  fund  does  not  exceed  one  thou- 
sand dollars  in  value,  or  in  any  case  where  the  item  or  items 
in  such  account  to  which  objections  have  been  made  do  not  ag- 
gregate more  than  two  hundred  dollars.  Such  a  referee  has  the 
same  power,  and  is  entitled  to  the  same  compensation  as  a  ref- 
eree appointed  by  the  supreme  court,  for  the  trial  of  an  issue  of 
fact  in  an  action;  and  the  provisions  of  this  act,  applicable  to  a 
reference  by  the  supreme  court,  apply  to  a  reference  made  as 
prescribed  in  this  section,  so  far  as  they  can  be  applied  in  sub- 
stance without  regard  to  the  form  of  proceeding.  The  surrogate 
of  the  county  of  New  York,  may,  on  the  written  consent  of  all 
parties  appearing  in  a  probate  case,  appoint  a  referee,  or  may, 
in  his  discretion,  direct  an  assistant  to  take  and  report  the  testi- 
mony, but  without  authority  to  pass  upon  the  issues  involved 
therein.  Unless  a  referee's  report  is  passed  upon  and  confirmed, 
approved,  modified  or  rejected  by  a  surrogate  within  ninety  days 
after  it  has  been  submitted  to  him,  it  shall  be  deemed  to  have 
been  confirmed  as  of  course  and  a  decree  to  that  effect  may  be 
entered  by  any  party  interested  in  the  proceeding  upon  two  days' 
notice. 

L.  1870,  ch.  359,  S  6,  am'd  1881;  L.  1805,  ch.  796;  L.  1899,  ch.  607;  L.  1908, 
128.     In  effect  Sept.  1,  1008. 

I  2647.  [Am'd,  1890,   1910.]      Trial  hy  Jury. 

The  snrrogate  may,  in  his  discretion,  make  an  order  directing 
the  trial  by  jury,  at  a  trial  term  of  the  supreme  court  to  be  held 
witldn  the  county,  or  in  the  county  court  of  the  county,  of  any 
controverted  question  of  fact  arising  in  a  special  proceeding  for 
the  disposition  of  the  real  property  of  a  decedent,  as  prescribed 
In  title  fifth  of  this  chapter.     lie  must  order  such  trial  of  any 

<H5 


II  2548-49  SURROGATES'  (X)URTS  c  18,  t.  2,  a-  2 

controverted  question  of  fact  of  whkh  either  party  hns  consti- 
tutional right  of  trial  by  jury,  and  seasonably  demands  the  same. 
Either  of  the  surrogates  of  the  county  of  New  York  may,  in  his 
discretion,  make  an  order  transferring  to  the  supreme  court 
any  special  proceeding  for  the  probate  of  a  will  pending  in  said 
county.  Every  order  under  this  section  must  state  distinctly 
and  plainly  each  question  of  fact  to  be  tried.  The  order  is .  the 
only  authority  necessary  for  the  trial  in  the  supreme  court  of 
such  question.  The  verdict,  if  not  set  aside  by  tne  judge  before 
whom  the  question  is  tried,  shall  be  certified  to  the  surro- 
gate's court  by  the  clerk  of  the  court  in  which  the  trial  took 
place,  and  shall  be  conclusive  except  upon  appeal;  provided,  that 
a  new  trial  may  be  granted  by  the  judge  before  whom  the  trial 
by  jury  takes  place,  upon  motion  therefor,  to  be  made  within 
ten  days  after  the  verdict  was  rendered,  upon  exceptions  or 
because  the  verdict  is  contrary  to  the  evidence  or  contrary  t^ 
law,  or  is  excessive,  or  is  insufficient. 

2  R.  S.  102.  part  of  |  II  (2  E<1ni.  108),  am'd;  L.  1S47,  ch.  280»  |  45  (4 
Ed  III.  508).  .See  §  823,  ante;  L.  18U5,  eta.  M6.  Am'd,  L.  1010.  cH.  670.  In 
etr vet  Sept.   1,  1910. 

i  2548.  [Repealed  by  L.  1910,  ch  OT6.  In  effect  Sept.  1, 
1910.] 

8  2540.  [Repealed  by  L.  1910,  ch  576.  In  effect  Sept.  1« 
1910.1 
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ARTIOIiB  THIRO. 

Deoreea  and  wrderB,  tmd  the  enforcement  thereof,    Chete  and  fMt« 

See.  aSBO.  DeflDltion  of  «*  flnml  order  "  aa4  *'  a^cMe." 

jBBl.  Decree  tettllng  mn  accooot,  to  contain  aammary  therooC 

MBS.  Decree  of  ovder;  wImb  •videoco  of  aaaets. 

2S63.  Decree  for  money;  how  docketed. 

2554.  Enforcement  of  decree  by  execution. 

9BB5.  Id.;  by  panlahmeot  for  contempt. 

9060.  DeflBttlQB  of  **  order  ";  how  enforced. 

9BVf.  Coeti;  how  made  peyeble. 

S86B.  Id.;  wben  awarded. 

2BS0.  Id.;  bow  awarded. 

2800.  Id.;  when  the  same  aa  in  aupreme  coart. 

2M1.  When  anrrogate  to  fix  amount  of  coeta. 

n6S.  Addltkmal  atlowance  In  eettUng  accovnts. 

aset.  Allowance  npea  eale  of  real  property. 

2M4.  Id.;  no  commUaiooa  allowed. 

2965.  Feea  of  appraiser. 

2566.  Id.;  other  officers,  and  witnesses. 

2567.  Fees  of  the  surrogate. 

I  SSSO.  Deftaltlen  of  **  final  order '»  «md  «  4eovoe/> 

The  final  determination  of  the  rights  of  the  parties  to  a  special 
proceeding  in  a  surrogate's  court,  is  styled,  indifferently,  a  final 
order,  or  a  decree. 


I  25S1.  Deeree  aettliatf  au  sieeoiuatt  to  ooatatin  unmkwamwy 
tkoreof. 

Bach  decreei  whereby  an  account  Is  judicially  settled,  must 
contain,  in  the  body  thereof,  a  summary  of  the  account  as  set- 
tled; or  mast  refer  to  such  a  summaryi  which  must  be  recorded 
ia  the  same  book,  and  is  deemed  a  part  of  the  decree. 

L.  1S37,  eh.  400,  S  2  (4  Xdm.  4ST),  am'd.    See  I  M»8,  svbd.  4,  aate. 

C 

1  2tUML  Deeree  or  orders  when,  evidence  of  assets. 

A  decree,  directing  payment  by  an  executor,  administrator,  or  ~ 
testamentary  trustee,  to  a  creditor  of,  or  a  person  interested  in,  ^ 
the  estate  or  fund,  or  an  order,  permitting  a  judgment  creditor    ^ 
to  issue  an  execution  against  an  executor  or  administrator    is, 
except  upon  an  appeal  therefrom,  conclusive  evidence  that  there 
are  sufficient  assets  in  his  hands,  to  satisfy  the  sum  which  the 
decree  directs  him  to  pay,  or  for  which  the  order  permits  tixe 
execution  to  issne. 

2  ft.  8.  116»  part  of  |  21  (3  Bdm.  121),  axn'd. 

f  5IS08.  Dei^ree  for  naoneri  how  doclceted* 

Where  a  decree  directs  the  payment  of  a  sum  of  mon^y  Into 
coort,  or  to  one  or  more  persons  therein  designated,  the  surro- 
gate, or  the  clerk  of  the  surrogate's  court,  must,  upon  payment  of 
his  fees,  furnish  to  any  person  applying  therefor,  one  or  more 
transcripts,  duly  attested,  stating  all  the  particulars,  with  re- 
spect to  the  decree,  which  are  required  by  law  to  be  entered  In 
the  clerk's  docket-book,  where  a  judgment  for  a  sum  of  money 
is  rendered  in  the  supreme  court,  so  far  as  the  provisions  of  law, 
directing  such  entries,  are  opplicable  to  such  a  decree.  Bach 
county  clerk,  to  whom  such  a  transcript  is  presented,  must,  upon 
payment  of  his  fees,  Imme^intoly  file  it,  and  docket  the  decree 
in  the  appropriate  docket-book,  kept  in  his  office,  as  prescribed 
by  law  for  docketing  a  judgment  of  the  supreme  coort.      The 
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docketing  of  such  a  decree  has  the  same  force  and  effect,  the 
lien  thereof  may  be  snapended  or  discharged,  and  the  decree  may 
be  assigned  or  satisfied,  as  if  it  was  such  a  judgment. 

L.  1887.  cb.  400,  ifOS,  M  (4  Bda.  496).  am'd;  L.  1844,  ob.  104,  IS  (4 
eS7):  L.  1807.  ch.  782,  %  9  a  Aln.  life). 

i  8664.   [An&'dt  ISas.]    BaforeeB&ent  of  Aeeree  by  mx* 

tlOA. 

A  decree,  directing  the  payment  of  a  sum  of  money  into  court; 
or  to  one  or  more  parties^  may  be  enforced  by  an  execution 
against  the  property  of  the  party  directed  to  make  the  payment. 
The  execution  must  be  issued  by  the  surrogate,  or  the  clerk  of 
the  surrogate's  court,  under  the  seal  of  the  court,  and  must  be 
made  returnable  to  the  court.  In  all  other  respects,  the  pro- 
visions of  this  act,  relating  to  an  execution  against  the  property 
of  a  judgment  debtor,  issued  upon  a  judgment  of  the  supreme 
court,  and  the  proceedings  to  collect  3t,  apply  to  an  execution  Is- 
sued from  the  surrogate's  court,  knd  the  collection  thereof,  the 
decree  being,  for  that  purpose,  regarded  as  a  judgment;  except 
that  the  proceedings  prescribed  in  title  twelfth  of  chapter  seven- 
teenth  of  this  act,  if  founded  upon  such  a  decree,  must  be  taken, 
as  if  the  decree  was  a  judgment  of  the  county  court,  or,  in  tiie 
city  of  New  York,  of  the  supreme  court. 

d.,   remainder  of  |  84,  ftm'd;  L.  1890,  ch.  946. 

I  9655.  Id.f  1»7  punlsliiBeiftt  for  eontempt. 

In  either  of  the  following  cases,  a  decree  of  a  surrogate's  court, 
directing  the  payment  of  money,  or  re<^uiring  the  performance  of 
any  other  act,  may  be  enforced,  by  servmg  a  certified  copy  thereof 
upon  the  party  against  whom  it  is  rendered,  or  the  officer  or 
person  who  is  required  thereby,  or  by  law,  to  obey  it;  and  if  he 
refuses  or  wilfully  neglects  to  obey  it,  by  punishing  him  for  a 
con;Ntfm\>t  of  court. 

1.  Where  it  cannot  be  enforced  by  execution,  as  prescribed  in 
the  last  section. 

2.  Where  part  of  it  cannot  be  so  enforced  by  execution;  in 
which  case,  the  part  or  parts,  which  cannot  be  so  enforced,  may 
be  enforced  as  prescribed  in  this  section. 

3.  Where  an  execution,  issued  as  prescribed  in  the  last  section, 
to  the  sherifi:  of  the  surrogate's  county,  has  been  returned  by 
him  wholly  or  partly  unsatisfied. 

4.  Where  the  delinquent  is  an  executor,  administrator,  guardian, 
or  testamentary  trustee,  and  the  decree  relates  to  the  fund  or 
estate,  in  which  case  the  surrogate  may  enforce  the  decree  as 
prescribed  in  this  section,  either  without  issuing  an  executicm, 
or  after  the  return  of  an  execution,  as  he  thinks  proper. 

If  the  delinquent  has  given  an  official  bond,  his  imprisonment, 
by  virtue  of  proceedings  to  punish  him  for  a  contempt,  as  pre- 
scribed in  this  section,  or  a  levy  upon  his  property  by  virtue  of 
an  execution,  issued  as  prescribed  in  the  fast  section,  does  not 
bar,  suspend,  or  otherwise  affect  an  action  against  the  sureties 
in  his  official  bond. 
L.  U97,  ch.  782,  i  15.    See  1 1211,  ante. 

I  2666.  Definition  of  '*  order  |  **  ho'w  onforced* 

A  direction  of  a  surrogate's  court,  made  or  entered  in  writing, 
and  not  included  in  a  decree,  is  styled  an  order.  It  may  be  en> 
forced  in  like  manner  as  a  similar  order,  made  by  the  suprem<t 


c.  18.  t.  2.  a.  8  COSTS  IN  SURROGATES'  COURTS.       gg  3557 -«1 

coart  in  an  action;  and  the  costs  are  the  same  aa  upon  such  aa 
order,  and  may  be  collected  in  like  manner, 

■••  f  7«7.  aat*. 

f  9697*  Coats  I  tiow  naade  9ay«bl«. 

Bxcept  where  special  provision  is  otherwise  made  by  law,  costs, 
awarded  by  a  decree,  may  be  made  payable  by  the  party  per- 
sonally, or  out  of  the  estate,  or  fund,  as  justice  requires;  but 
costs,  other  than  actual  ezpenses,  cannot  be  awarded  to  be  paid 
out  of  an  estate  or  fund,  wnich  is  less  than  one  thousand  dollars 
ia  amount  or  value. 

2  R.  8.  228.  I  10  (2  Edm.  232);  U  1866,  |  784  (6  Edm.  831);  L.  1867,  Ch. 
782,   f  8  (7  Bdm.  108). 

I   2568.   [Am'dy   1881,   1011.]      Id.;  mrhen  Awarded. 

The  award  of  costs  in  a  decree  is  in  the  discrttion  of  the  sur- 
rogate, except  in  one  of  the  following  cases: 

1.  Where  special  directions,  respecting  the  award  of  costs,  are 
contained  in  a  judgment  or  order,  made  upon  an  appeal  from  th« 
surrogate's  determination,  or  upon  a  motion  for  a  new  trial  of 
questions  of  fact  tried  by  a  jury;  in  either  of  which  cases,  costs 
mtist  be  awarded  according  to  those  directions. 

2.  When  a  question  of  fact  has  been  tried  by  a  jury;  in  which 
case,  unless  it  is  within  the  foregoing  subdivision,  the  decree 
must  award  costs  to  the  successful  party. 

3.  When  the  decree  is  made  upon  a  contested  application  for 
probate  or  revocation  of  probate  of  a  will,  costs,  payable  out  of 
the  estate  or  otherwise,  shall  not  be  awarded  to  an  unsuccessful 
contestant  of  the  will,  unless  ho  is  a  special  guardian  for  an  in- 
fant, appointed  by  the  surrogate,  or  is  named  as  an  executor  in 
a  paper  propounded  by  him  in  good  faith  as  the  last  will  of  the 
decedent;  in  which  case  such  person  so  named  as  executor  may, 
in  the  discretion  of  the  surrogate,  be  awarded  costs  and  all 
necessary  disbursements  made  by  him  and  all  expenses  incurred 
In  the  attempt  to  sustain  the  will;  but  the  surrogate  may  order 
a  copy  of  the  stenographer's  minutes  to  be  furnished  to  the  con- 
testant's counsel,  and  charge  the  expjMise  thereof  to  the  estate  if 
be  shall  be  satisfied  that  the  contest  is  made  in  good  faith. 

S(>e  2  R.  S.  102,  |  12  (2  Edm.  106).  aiid  2  B.  S.  G^i,  |  30  (2  E<lm.  C2j. 
Am'd  by  L,    1881,   ch.  535;  L.   1011,  cIl   530,  la  effect  Sept.   1,  1011. 

I  2559.  Id.}  Ikow  aivurded. 

Costs,  when  awarded  by  a  decree,  include  all  disbursements  of 
the  party  to  whom  they  are  awarded,  which  might  be  taxed  in 
the  supreme  court.  The  sum  allowed  for  costs  must  be  fixed  by 
the  surrogate,  and  inserted  in  the  decree. 

f  2S60.  Id.)  vrhen  the  Mune  aa  in  nupreme  court. 

Where  a  question  of  fact  has  been  tried  by  a  jury,  the  costs, 
awarded  against  the  unsuccessful  party,  are  the  same  as  the 
taxable  costs  of  an  action  in  the  supreme  court.  The  costs  of 
an  appeal,  where  they  are  awarded  in  a  surrogate's  court,  are 
the  same  as  if  they  were  awarded  in  the  supreme  court. 

i  864I1.  mriien  nvrroirate  to  llx  amouat  of  coutm. 

In  a  case  other  than  one  of  those  specified  in  the  last  section, 
the  surrogate,  upon  rendering  a  decree,  may,  in  his  discretion, 
fix  such  a  sum,  to  be  allowed  as  costs,  in  addition  to  the  dis- 
bursements, as  he  deems  reasonable,  not  exceeding,  where  there 
has  not  been  a  contest,  twenty-five  dollars,  or  where  there  has 
been  a  contest,  seventy  dollars:  and.  in  addition  thereto,  where  a 
trial  or  hearing  upou  the  merits  before  the  surrogate  necessarily 
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occupies  more  than  two  days,  ten  dollars  for  each  additional  day; 
%nd  whore  a  motion  for  a  new  trial  is  made  before  the  surrogate, 
if  it  is  granted,  seventy  dollars;  if  it  is  denied,  forty  dollars. 

§    2S62.    [Am'd,    1881.]    Addltlomal    allowaaoe   flm   •ettltaar 
aceountfl. 

In  addition  to  the  sums  specified  in  the  last  two  sections,  the 
surrog^nte  may,  in  his  discretion,  allow  to  an  executor,  adminis- 
trator, prunrdian,  or  testamentary  trustee,  upon  a  Judicial  settle- 
ment of  hi«  account,  or  on  an  intermediate  accounting  required 
by  tlie  surrogate,  such  a  sum,  as  the  surrogate  deems  reasonable, 
for  his  counsel  fees  and  other  expenses,  not  exceeding  ten  dol- 
lars for  each  day  occupied  in  the  trial,  and  necessarily  occupied 
in  preparing  bis  account  for  settlement,  and  otherwise  preparing 
for  the  trial. 

Substituted  for  L.  1863.  ch.  862.  S  8  (0  Bdm.  127),  and  id.,  ch.  Uft. 

I  2503.  Allo'vranee  vpoa  sale  of  real  property. 

XTpon  the  disposition  of  real  property  of  a  decedent,  as  pre- 
scribed in  title  fifth  of  this  chapter,  the  executor,  administrator, 
or  freeholder,  disposing  of  the  property,  must  be  allowed  by  the 
surrogate,  out  of  the  proceeds  of  the  sale  brought  into  court,  his 
expenses;  and  he  may  be  allowed,  out  of  the  proceeds,  a  reason- 
nble  sum  for  his  own  services,  not  exceeding  five  dollars  for  eack 
dny,  actually  and  necessarily  occupied  by  him  in  disposing  of 
the  property,  and  such  a  further  sum  as  the  surrogate  thinks 
reasonable,  for  the  necessary  services  of  his  attorney  and  coun- 
sel therein. 

L.  1844,  ch.  800.  |  2  (4  Sdm.  694),  ain*d. 

f  2S64.  Id.)  AO  commlssloas  alloived. 

The  allowances  specified  in  the  last  section  are  in  lieu  of  com- 
missions. 

S  2665.  Fees  of  appraiser. 

An  appraiser  is  entitled,  in  addition  to  his  actual  expenses,  to 
a  sum,  to  be  fixed  by  the  surrogate,  not  exceeding  five  dollars 
for  en  oh  day,  actually  and  necessarily  occupied  by  nim,  in  nmk- 
ing  the  appraisal  or  inventory.  The  number  of  days'  services, 
and  the  expenses,  if  any,  must  be  proved  by  the  affidavit  of  the 
appraiser;  and  the  sums  payable  therefor  taxed  by  the  surrogate, 
and  paid  by  the  executor  or  administrator. 

L.   1873.  ch.  22B  (9  Edm.   686). 

1  2566.  Id.)  otKer  ollleers,  and  fvltaessea. 

Rnch  other  officer,  including  a  referee,  and  each  witness,  is 
entitled  to  the  same  fees,  for  his  services,  and  for  traTelling,  as 
he  is  allowed  for  like  services  in  the  supreme  court. 

2  B.  8.  69.  I  19  (2  Edm.  00),  am'd. 

I  2567.  Fees  of  the  surroffate. 

A  surrogate  shall  not  charge  or  receive  any  fee,  except  as 
follows: 

1.  Where,  in  a  case  prescribed  by  law,  or  in  any  other  case, 
upon  the  application  of  a  party,  he  goes  to  a  place,  other  than 
his  office,  or  the  court  room  where  he  is  required  to  hold  court, 
in  order  to  take  testimony,  he  may  charge,  and  receive  to  his 
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own  nse,  ten  centa  for  each  mile  for  going,  and  the  same  sum 
for  returning.  • 

2.  (Ajtt»d,  1904.]  He  most  charge,  and  receive  to  the  use  of 
the  county,  for  a  copy  of  a  paper,  ten  cents  for  each  folio,  and 
for  comparing  and  certifying  a  copy  of  papers  on  appeal  or  a 
case  on  appeal  where  printed  copies  thereof  are  presented  by 
any  party  to  any  proceeding,  one  cent  for  each  folio,  except 
where  the  board  of  supervisors  have  allowed  his  clerk  to  receive 
fees  for  his  own  use;  and  in  that  case,  his  clerk  may  charge  and 
receive  the  same  fee.  Where  in  a  proceeding  in  the  surrogate's 
court  the  attorneys  for  all  the  adult  parties  interested  and  special 
guardians,  or  general  guardians,  appearing  for  all  infant  parties 
interested,  other  than  parties  in  default,  or  against  whom  a  final 
order  has  been  taken  and  is  not  appealed  from,  stipulate  in  writ- 
ing that  a  paper  is  a  copy  of  any  paper  whereof  a  certified  copy 
is  required  by  any  provision  of  this  act,  the  stipulation  takes  the 
place  of  a  certificate  as  to  the  parties  so  stipulating,  and  the 
surrogate  or  his  clerk  is  not  retjuired  to  certify  the  same  or  en- 
titled to  any  fee  therefor.  And  the  paper  so  proved  by  stipu- 
lation shall  be  received  by  the  clerks  of  all  the  courts  and  by  the 
courts,  and  shall  be  used  or  filed  with  the  same  force  and  effect 
as  if  certified  by  the  surrogate  or  bis  clerk. 

I«.  1.904,  oh.  187,  I  9.  All  acts  or  parts  of  acta  and  any  act  or  part  of  an 
act  In  relatloD  to  the  lees  ot  the  surrogate  in  New  York  county,  inoonsisteDt 
herewith,  are  hereby  repealed. 

Lc  1869,  ch.  246,  I  1  (2  Edm.  433);  L.  1870,  ch.  860;  Lu  1844,  cb.  300,  f  3 
(4  Edm.  694);  L.  1837,  ch.  460,  |  60;  L.  1904,  ch.  137.  In  effect  March  28, 
1904. 
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article:  fovtrth. 

Appeal, 

8m.  2508.  When  part^  may  appeal. 

2069.  When  peraoD  not  a  party  may  api>eal. 

2570.  Appeal;   to  what   court   It   may   be   takta. 

2571.  Intermediate  order;   bow  reviewed. 

2572.  Time  to  appeal. 

2673.  Who  must  be   made  partlea. 
2574.  Appeal;    bow   taken. 

2576.  Certain  provlaiona  of  chapter  12  made  appUcftbi*. 

257Q.  Appeal   may  be  on  the  law  or  the  facts;  caae  to  be  made,  elb 

2577.  Security  to  perfect  appeal. 

2578.  Id.;  wbere  decree  Is  for  money  or  delirery  of  property,  etc* 
267U.  Security  to  stay  proceedings  in  caae  of  commitmeDt. 

2680.  Amount   of   undertaking;   bow  fixed. 

2681.  Requisites  of  undertaking. 

2582.  Decree  for  probate,  etc.,  bow  far  suspended  by  mppeaL 
2683.  Decree  revoking  probate,  etc..   not  stayed. 

2584.  Perfected   appeal  stays  proceedings  in  otber  cases, 

2585.  Appeal,   proceedings  thereupon. 

2586.  Power  of   appellate  court;   further   testimony. 

2587.  Judgment   or  order   upon    appeal. 

2588.  Award  of  Jury  trial  upon  reTersal  in  probate  cases. 
2580.  Costs  of   appeal. 

i  2BGS.  Wben  party  may  appeal. 

Any  party  aggrieved  may  appeal  from  a  decree  or  an  order  of 
%  surrogate's  court,  in  a  case  prescribed  in  this  article,  except 
wrhere  the  decree  or  order  of  which  he  complains  was  rendered 
or  made  ui)on  bis  default. 

See   §  1294,   ante. 

I  2S00.  WKen  person  not  a  party  may  appeal. 

A  creditor  of,  or  person  interested  in,  the  estate  or  fund  af- 
fected by  the  decree  or  order,  who  was  not  a  party  to  the  special 
proceeding,  but  was  entitled  by  law  to  be  beard  therein,  upon  his 
application;  or  who  has  acquired,  since  the  decree  or  order  was 
made,  a  right  or  interest  which  would  have  entitled  him  to  be 
heard,  if  it  had  been  previously  acquired;  may  intervene  and 
appeal,  as  prescribed  in  this  article.  The  facts,  which  entitled 
such  a  person  to  appeal,  must  be  shown  by  an  affidavit,  which 
must  be  filed,  and  a  copy  thereof  served  with  the  notice  of 
appeal. 

See  f  2514,  subd.  11,  ante. 


1  2670.  [Am'd,  1806.]  Appeal)  to  what  court  ft  mstr  be 
taken. 

An  appeal  to  the  appellate  divi.sion  of  the  supreme  court  may 
l»e  taken  from  a  decree  of  a  surrogate's  court,  or  from  an  order 
affecting  a  substantial  right,  made  by  a  surrogate,  or  by  a  sur- 
rogate's court,  in  a  siecinl  proceeding. 

2  R.  S.  800.  H  104,  118  (2  Kdm.  632);  2  R.  S.  62.  part  of  |  86  (2  Bdm.  «2); 
L.  1806,  cb.  946. 

I  2671.  Intermediate  order;  lio'vr  revle'vred. 

An  appeal,  token  from  a  decree,  brings  up  for  review  each  in- 
termediate order,  which  is  specified  in  the  notice  of  appeal,  and 
necessarily  affected  the  decree,  and  which  has  not  already  been 
reviewed  by  the  appellate  court,  upon  a  separate  appeal  taken 
from  that  order. 
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i  SBfS.  Time  to  appeal. 

An  appeal  by  a  party  must  be  taken  within  thirty  days  after 
tbe  Bervioe,  upon  the  appellant,  or  upon  the  attorney,  if  any, 
who  appeared  for  him  in  the  surrogate's  court,  of  a  copy  of  the 
decree  or  order  from  which  the  appeal  is  taken,  and  a  written 
notice  of  the  entry  thereof.  An  appeal  by  a  person  who  was 
not  a  party,  taken  as  prescribed  in  this  article,  must  be  taken 
within  three  months  after  the  entry  of  the  decree  or  order,  unless 
the  appellant's  title  was  acquired  by  means  of  an  assignment  or 
conreyance  from  a  party;  in  which  case,  the  appeal  must  be 
taken  within  the  time  limited  for  the  taking  thereof  by  the  as- 
signor or  grantor. 

2  B.  S.  66,  i  06  (2  6dm.  66);  2  R.  3.  608.  «  90,  lOS,   106,  107  (2  Bdm. 
681,  683). 

I  2673.  "Who  n»v0t  be  made  parties. 

Eiach  party  to  the  special  proceeding  in  the  surrogate's  court 
and  each  person  not  a  party,  who  has,  or  claims  to  hare,  in  the 
subject-matter  of  the  decree  or  order,  a  right  or  interest,  which 
is  directly  affected  thereby,  and  which  appears  upon  the  face  of 
the  papers  presented  in  the  surrogate's  court,  or  has  become 
manifest  in  the  course  of  the  proceedings  taken  therein,  must 
be  made  a  party  to  the  appeal.  A  person  not  a  party,  but  who 
must  be  made  a  party,  as  prescribed  in  this  section,  may  be 
brought  in  by  an  order  of  the  appellate  court,  made  after  the  ap- 
peal is  taken;  or  the  appeal  may  be  dismissed  on  account  of  his 
absence.  The  appellate  court  may  prescribe  the  mode  of  bring- 
ing in  such  a  person,  by  publication,  by  personal  service,  or  other- 
wise. But  this  section  does  not  require  a  person  interested,  but 
not  a  party,  to  be  brought  in,  if  he  was  legally  represented,  or  was 
duly  cited  in  the  court  below. 

I  8S74.  Appeal ;  ho-w  takea. 

An  appeal  must  be  taken  by  the  service,  within  the  State, 
npon  each  party  to  the  special  proceeding,  other  than  the  appet- 
luit,  and  upon  the  surrogate,  or  the  clerk  of  the  surrogate's 
court,  of  a  written  notice,  referring  to  the  decree  or  order  ap- 
pealed from,  and  stating  that  the  appellant  appeals  from  the 
same,  or  from  a  specified  part  thereof.  Where  a  party  to  the 
special  proceeding  m  the  court  be«ow  appeared  In  person,  the 
notice  of  appeal  must  be  personally  served  upon  him;  where  ho 
appeared  by  an  attorney,  it  must  be  served  personally,  either  upon 
him  or  upon  his  attorney.  Where  a  party,  who  was  duly  cited, 
did  not  appear  in  the  surrogate's  court,  notice  of  appeal  must  be 
served  upon  him  personally,  if  he  can,  with  due  diligence,  be 
found  within  the  county;  otherwise  it  may  be  served  by  de- 
positing it,  indorsed  with  a  direction  to  the  party,  with  the  surro- 
gate or  the  clerk  of  the  surrogate's  court.  Where  a  person  to 
be  served  cannot,  with  due  diligence,  be  found,  to  make  per- 
sonal service  upon  him,  as  prescribed  in  this  section,  the  surro- 
gate, or  a  justice  of  the  supreme  court,  may,  by  order,  prescribe 
such  a  mode  of  service  as  ne  thinks  proper;  and  service  in  that 
mode  has  the  same  effect  as  personal  service. 

gee  I  1900.  ante. 

S  S675.  Certaim  provieions  of  obapter  12  made  applicable. 

The  provisions  of  the  following  sections  of  this  act,  to  wit: 
sections  1295,  1297,  1298,  1299,  1303,  and  1305  to  1309,  both  in- 
clnsive,  apply  to  an  appeal  taken  as  prescribed  in  this  article. 
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1  2676.  Appeal  may  be  on  the  law  we  the  taotei  oaee   ±9 

be  madef  ete« 

The  appeal  may  be  taken  upon  queationa  of  law,  or  upon  -die 
facts  or  upon  both.  It  it  Sg  taken  from  a  decree  rendered  npon 
the  trial,  by  the  surrogate,  of  an  issue  of  fact,  it  mnst  be  heard 
upon  a  case,  to  be  made  and  settled  by  the  surrogate,  aa  pre- 
scribed by  law,  for  making  and  settling  of  a  case  upon  an  apfiea! 
in  an  action. 

S  9677.  Seearitr  to  perfeet  appeal* 

To  render  a  notice  of  appeal  efitectual  for  any  purpoee,  except 
in  a  case  specified  in  the  next  section,  or  where  it  Is  specially  pre- 
scribed by  law,  that  security  is  not  necessary  to  perfect  the 
appeal,  the  appellant  must  give  a  written  undertaking,  with  at 
least  two  sureties,  to  the  effect  that  the  appellant  will  pay  all 
costs  and  damages  which  may  be  awarded  against  him  upon  the 
appeal,  not  exceeding  two  hundred  and  fifty  dollars. 

2  R.  S.  66,  i  66  (2  Sdm.  67);  2  B.  S.  610,  g  108  (2  Bdm.  638). 

1  3678.  £Aai*dy  1882.]  Id.|  where  decree  la  for  moiier  or 
delivery  of  property,  etc. 

Notice  of  appeal  by  an  execu..or,  administrator,  testamentary 
trustee,  guardian,  or  other  person  appointed  by  the  surrogated 
court,  from  a  decree,  directing  him  to  pay  or  distribute  money, 
or  to  deposit  money  in  a  bank  or  trust  company,  or  to  deliver 
property;  or  by  an  executor  or  administrator  from  an  order, 
granting  leave  to  issue  au  execution  against  him,  as  prescribed 
in  section  1825  of  this  act,  does  not  stay  the  execution  of  the 
decree  appealed  from,  unless  the  appellant  giyes  an  undertaking, 
with  at  least  two  sureties,  in  a  sum  therein  specified,  to  the 
effect  that,  if  the  decree  or  order,  or  any  part  thereof,  is  affirmed, 
or  the'  appeal  is  dismissed,  the  appellant  will  pay  all  costs  and  ^ 
damages  which  may  be  awarded  against  him  upon  the  appeal, 
and  will  pay  the  sum  so  directed  to  be  paid  or  collected,  or  as 
the  case  requires,  will  d^>osit  or  distribute  the  money,  or  de- 
liver the  property  so  directed  to  be  deposited,  distributed  or  de- 
livered, or  the  part  thereof  as  to  which  the  decree  or  order  Is 
affirmed. 

2  B.   B.  116.  f  21  <S  Edm.   121);  L.  1870.   cli.  859,   S  12,  sm'd. 

f  8678.  Seenrlty  to  atay  prooeedimgre  la  ease  of  oomaUt* 
■teat. 

An  appeal  from  a  decree  or  an  order,  directing  the  commitment 
of  an  executor,  adminiRtrator,  testamentary  trustee,  guardian,  or 
other  person  appointed  by  the  surrogate's  court,  or  an  attorney 
or  counsel  employed  therein  for  disobedience  to  a  direction  of  the 
surrogate,  or  for  neglect  of  duty:  or  directing  the  commitment 
of  a  person  refusing  to  obey  n  subpoena,  or  to  testify,  when  re- 
quired according  to  law;  does  not  stay  the  execution  of  the  de- 
cree or  order  appealed  from,  unless  the  appellant  gives  an  under- 
taking, with  at  least  two  sureties,  in  a  sum  therein  specified,  to 
the  effect  that,  if  the  decree  or  order  appealed  from,  or  any  part 
thereof,  is  affirmed,  or  the  appeal  is  dismissed,  the  appellant  will, 
within  twenty  days  after  the  affirmance  or  dismiasaf,  surrender 
himself  in  obedience  to  the  decree  or  order,  to  the  custody  of  the 
sheriff  of  the  county,  wherein  he  was  directed  to  be  committed. 
If  the  undertaking  is  broken  it  may  be  prosecuted  in  the  same 
manner,  and  with  the  same  effect,  as  an  administrator's  official 
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bond ;  and  the  proceeds  of  the  action  must  be  paid  or  distributed, 
as  directed  by  the  surrogate,  to  or  among  the  persons  aggriered, 
to  the  extent  of  the  peeuniary  injuries  sustained  by  them;  and 
the  balance,  it  any,  must  be  paid  into  the  county  treasury. 
2  R.   8.  610.  611.  «i  111-115  (2  Edm.  688.  684).   am'd. 

I  2680.  AJuonnt  of  nndertaklmd  Iko-vr  fixed. 

The  sum  specified  in  an  undertaking,  executed  as  prescribed  in 
either  of  the  last  two  sections,  must,  where  the  appeal  is  taken 
from  a  decree  directing  the  payment,  depoBiting,  or  distribution 
of  money,  be  not  less  than  twice  the  sum  directed  to  be  paid, 
deposited,  or  distributed.  Where  the  appeal  is  taken  from  an 
order  granting  leave  to  issue  an  execution,  it  must  be  not  less 
than  tw^ice  the  sum,  to  collect  which  the  execution  may  issue. 
In  every  other  case,  it  must  be  fixed  by  the  surrogate,  or  by  a 
judge  of  the  appellate  court,  who  may  require  proof,  by  affidarit, 
of  the  value  of  any  property,  or  of  such  other  facts  as  he  deems 
proper.  The  respondent  may  apply  to  the  appellate  court,  upon 
notice,  for  an  order  requiring  tlie  appellant  to  increase  the  sum 
so  fixcHl.  If  such  an  order  is  granted,  and  the  appellant  makes 
default  in  giving  the  new  undertaking,  the  appeal  may  be  dis- 
missed or  the  stay  dissolved,  as  the  case  requires. 

2  B,  8.  eiO,  I  112  (2  Edm.  634). 


§  2681.  Requisites  of  UAdertaklnar* 

An  undertaking,  given  as  prescribed  in  the  last  four  sections, 
must  be  to  the  people  of  the  State;  must  contain  the  name  and 
residence  of  eoch  of  the  puroties  thereto;  must  be  approved  by 
the  surrogate?  or  a  judce  of  the  appellate  court;  and  must  be  filed 
in  the  surrogate's  office.  Except  as  otherwise  specially  pre* 
scribed,  the  hJing  of  a  proper  undertaking,  and  service  of  the 
notice  of  appeal,  perfect  the  appeal.  The  surrogate  may,  at  any 
time,  in  his  discretion,  make  an  order,  authorizing  any  person 
aggrieved  to  bring  an  action  upon  the  undertaking,  in  his  own 
name,  or  in  the  name  of  the  people.  Where  it  is  brought  in  the 
name  of  the  people,  the  damages  collected  must  be  paid  over  to 
the  surrogate,  and  distributed  by  him,  as  justice  requires. 

5f  117,  2384,  ante. 


I  3582.  [Am*d,  1881,  lfK)0.]  Decree  for  probate,  eto.|  how 
tmr  snspeiided  by  appeal. 

An  appeal  from  a  decree  of  a  surrogate,  admitting  a  will  to 
probate,  or  granting  letters  testamentary,  or  letters  of  admiuiH- 
tration,  or  from  an  order  or  judgment  of  the  appellate  diviBiou 
of  the  supreme  court  afflrming  a  decree  of  the  surrogate  ad- 
mitting a  will  to  probate  or  granting  letters  testamentary  or 
letters  of  administration,  does  not  stay  the  issuing  of  letters, 
where,  in  the  opinion  of  surrogate,  manifested  by  an  order,  the 
preservation  of  the  estate  requires  that  the  letters  should  issue. 
Letters  so  issued  confer  upon  the  pernon  named  therein  all  the 
powers  and  authority,  and  subject  liim  to  all  the  duties  and 
liabilities  of  an  executor  or  administrator  in  an  ordinary  case, 
except  that  they  do  not  confer  power  to  sell  real  property  by 
virtue  of  a  provision  in  the  will,  or  to  pay  or  to  satisfy  a  legacy, 
or  distribute  the  nnbequeathed  property  of  the  decedent,  until 
After  the  final  determination  of  the  appeal;  and  in  case  letters 
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shall  have  been  issued  before  such  appeal  the  executor  or  ad- 
ministrator, on  a  like  order  of  the  surrogate,  may  exercise  the 
powers  and  authority,  subject  to  the  duties,  liabilities  and  ex- 
ceptions above  provided. 

L.   1871,   ch.  603,    S  1   (9  Edm.   104).     L.   1900,   ch.   191.     In  effect   SepC   1, 
1900. 

1  2582>.  Decree  revolcins  probate,  etc.|  not  ntayed. 

An  appaal  from  a  decree  revoking  the  probate  of  a  will,  or  re- 
voking letters  testamentary,  letters  of  administration,  or  letters 
of  guardianship;  or  from  a  decree  or  an  order,  suspending  an 
executor,  administrator,  or  guardian,  or  removing  or  suspending 
a  testamentary  trustee,  or  a  freeholder,  appointed  to  execute  a 
decree,  as  prescribed  in  title  fifth  of  this  chapter,  or  appointing 
a  temporary  administrator,  or  an  appraiser  of  personal  property, 
does  not  stay  the  execution  of  the  decree  or  order  appealed  from. 

2  R.  S.  611,  I  118.  and  part  of  I  110  (2  Edm.  633,  684). 

I   2S84.     Perfected     appeal    stays     proceedlair*     in     otber 


Except  as  otherwise  expressly  prescribed  in  this  article,  a  per- 
fected appeal  has  the  effect,  as  a  stay  of  the  proceedings  to  en- 
force the  decree  or  order  appealed  from,  prescribed  in  section  1310 
of  this  act,  with  respect  to  a  perfected  appeal  from  a  judgment. 

See  1 1810.  ante;  2  R.  S.  66. 1 55  (2  Edm.  66);  2  R.  S.  610, 1 109  (2  Edm.  633). 

I  2B585.  [Am*d,  189S.]    Appeal  $  proeeedlnffs  thereupon. 

In  the  appellate  division  of  the  supreme  court  the  order  made 
upon  an  appeal  from  a  decree  or  an  order  of  a  surrogate's  court 
must  be  entered  with  the  clerk  of  the  appellate  divi.sion,  and  a 
certified  copy  thereof  annexed  to  the  papers  transmitted  from 
the  court  below  upon  which  the  appeal  was  heard,  must  be  trans- 
mitted to  the  court  from  which  tlie  appeal  was  taken,  and  the 
court  below  shall  enter  the  judgment  or  order  necessary  to  carry 
the  determination  of  the  appellate  division  into  effect. 

L,  1896.  cb.  M6.    See  tf  1340-1845,  ante. 

S  2580.  Power  of  appellate  court  t  further  teatlmonT. 

Where  an  appeal  is  taken  upon  the  facts,  the  appellate  court  has 
the  same  power  to  decide  the  questions  of  fact,  which  the  sur- 
rogate had;  and  it  may,  in  its  discretion,  receive  further  testi- 
mony or  documentary  evidence,  and  appoint  a  referee. 

S  2S87.  Jvdarment  or  order  upon  appeal. 

The  appellate  court  may  reverse,  affirm,  or  modify  the  decree 
or  order  appealed  from,  and  each  intermediate  order,  specified  in 
the  notice  of  appeal,  which  it  is  authorized  by  law  to  review,  and 
as  to  any  or  all  of  the  parties;  and  it  may,  if  necessary  or 
proper,  grant  a  new  trial  or  hearing.  The  decree  or  order  ap- 
pealed from  may  be  enforced,  or  restitution  may  be  awarded,  as 
the  case  requires,  as  prescribed  in  title  first  of  chapter  twelfth  of 
this  act,  with  respect  to  an  appeal  from  a  judgment. 

See  tf  1817,  1319,  1830,  1828.  ante. 

I  2588.  [Am'd,  1895.]  Award  of  Jarr  trial  upon  reT^rsal 
la  probate  oaaea. 

Where  the  reversal  or  modification  of  a  decree  by  the  anpel- 
late   court    is    founded    upon   a    question   of   fact,   the    appellate 
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court  must,  if  the  appeal  was  taken  from  a  decree  made  npon  a 
petition  to  admit  a  will  to  probate,  or  to  revoke  the  probate  of 
a^  will,  make  an  order,  directing:  the  trial,  by  a  jurj,  of  tHe  mate- 
rial questions  of  fact,  arising  upon  the  issues  between  the  i^arties. 
8ncli  an  order  must  state,  distinctly  and  plainly,  the  questions  of 
fact  to  be  trie^;  and  nuist  direct  the  trial  to  take  place,  either  at 
A  trial  term  of  the  supreme  court,  specified  in  the  order;  or  m 
the  county  court  of  the  county  of  the  surrogate.  After  the  trial, 
a  new  trial  may  be  granted,  as  prescribed  in  section  2548  of  this 


2  B.  8.  6e.  H  B7.  U  (2  Edm.  67);  2  B.  S.  600,  §  98  (2  Edm.  632);  L.  1806, 


§  268fl*  Ooaia  of  Appeal. 

The  appellate  court  may  award  to  the  successful  party  the 
coats  of  the  appeal;  or  it  may  direct  that  they  abide  the  event  of 
a  new  trial,  or  of  the  subsequent  proceedings  in  the  surrogate's 
oonrt.  In  either  case,  the  costs  may  be  made  payable  out  of  the 
estate  or  fund,  or  personally  by  the  unsuccessful  party,  as  di- 
rected by  the  appellate  court;  or,  if  such  a  direction  is  not  given, 
as  directed  by  the  surrogate. 

S  3-  S^  606,  I  86  (2  Xdm.  602);  2  B.  S.  67,  I  61  (2  Bdm.  668)1  2  B,  ■  #7, 
I  «1  (2'  Kdm.  67).     See  |  2648.  ^^^ 
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ARTICLES  FIFTH. 

ft 

Provisions  relaHng  generally  to  letters;  and  generally  to  exeemtor% 
administrators,  guardians,  and  testamentary  trustees, 

■ee.  2ftlK).  Reqnliltes  of  lettert. 
2591.  Tbeir  affect. 

2&U2.  Prtority  among  different  letters. 
2G93.  Time,    bow   reckoned   upon   eacceselTe  letters. 
2fi91.  OtBclal   oatbB  of  executors,  etc. 
2506.  Deposit  of  securities  to  reduce  penalty  of  bond. 

2596.  Sureties  liable  for  money,  etc.,  received  in  another  OApadty. 

2597.  Wben  new  bond  or  new  sureties  may  be  reqoirsd. 

2598.  Id.;  bow  principal  may  be  required  to  glTO  a  new  bond,  etc 

2599.  Decree  revoking  letters  for  failure  to  give  nev-  bond. 

2600.  Sureties  may  apply  to  be  released,   as  to  future  bi'saehs^. 
aeoi.  Release  of  old  soreties  on  tbe  glTing  of  new. 

2002.  Surrogate    may    direct    as   to    custody,    where    co-executors,    etc., 
disagree. 

2603.  Effc»ct  end  contents  of  decree  rsToklng  letters. 

2604.  The  last  section  qualified. 

2606.  Succeasor  may  be  appointed,  and  may  compel  accoantliig,  ttte. 

2606.  Accounting  by  executor,   etc.,  of  deceased  executor. 

2607.  Wben  bond  may  be  prosecuted. 

2608.  Successor  may  prosecute   official  bond. 

2600.  Action  on  official  bond  wben  no  successor  is  appointed. 

2610.  Application  of  this  artide  to  executors,  etc.,  heMtofbre  appolBltd 

1  2690.  Reaulsltes  of  letter*. 

Letters  testamentary,  letters  of  administration,  and  letters  of 
gnardianship  must  be  in  the  name  of  the  people  of  the  State. 
Where  they  are  granted  by  a  surrogate,  or  by  an  officer  or  person 
appointed  by  the  board  of  supervisors,  temporarily  acting  as  sur- 
rogate, they  must  be  tested  in  the  name  of  the  officer  granting 
them,  signed  by  him,  or  by  the  cleric  of  the  surrogate's  court,  and 
sealed  with  the  seal  of  the  surrogate's  court.  Where  they  are 
issiied  out  of  another  court,  they  must  be  tested  in  the  name  of 
the  judge  holding  the  court,  signed  by  the  clerk  thereof,  and 
sealed  with  its  seal. 

2  R.  S.  80,  I  55  (2  Edm.  81).    Bee  ||  2486.  2486.  2480,  2491,  2402  aiid24K 

snte. 

i  2501.  TKelr  effect. 

Subject  to  the  provisions  of  the  next  section,  regulating  the 
priority  among  different  letters,  letters  testamentary,  letters  of 
fldministrntion,  and  letters  of  guardianship,  granted  by  a  court  or 
officer,  hnviug  jurisdiction  to  grant  them,  as  prescribed  in  this 
chapter,  are  conclusive  evidence  of  the  authority  of  the  persons 
to  whom  they  are  granted,  until  the  decree  granting  them  is  re- 
versed upon  appeal,  or  the  letters  are  revoked,  as  prescribed  in 
this  chapter. 

2  B.  S.  80,  I  66  (2  Edm.  82). 

i  2692.  Priority  amonv  different  letter*. 

The  person  or  persons,  to  whom  letters  testamentary,  or  letters 
of  administration  are  first  issued,  from  a  surrogate's  court  hav- 
ing jurisdiction  to  issue  them,  as  prescribed  in  article  first  of 
title  first  of  this  chapter,  have  sole  and  exclusive  authority,  as 
executors  or  administrators,  pursuant  to  the  letters,  until  the 
letters  are  revoked,  ns  prescribed  by  law;  and  they  are  entitled 
to  demand  and  recover  from  any  person,  to  whom  letters  upon 
the  same  estate  are  afterwards  issued,  by  any  other  surrogate's 
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eonrt.  the  decedent's  property  in  his  hands.  Bnt  the  acts  of  a 
person,  to  whom  letters  were  afterwards  issued,  done  in  ^uod 
faith,  before  notice  of  the  letters  first  issued,  are  valid;  uud  an 
action  or  special  proceeding,  commenced  by  him,  may  be  con- 
tinued by  and  in  tne  name  of  the  person  or  persons  to  whom  tbe 
letters  were  first  issued. 

a  B.  8.  74,  i  20  (2  Edm.  76). 

i  aSdS.  Time,  hoTr  reclconed  upon  •ncceaalve  letters. 

Where  it  is  prescribed  by  law,  that  an  act,  with  resiicct  to  the 
estate  of  a  decedent,  must  or  may  be  done  within  a  specified 
time  after  letters  testamentary  or  letters  of  adminislrutiou  are 
Issued,  and  successive  or  supplementary  letters  are  issued  upcu 
the  same  estate,  the  time  so  specified  must  be  reckoned  from  tht* 
iirainc  of  the  first  letters,  except  in  a  case  where  it  is  otiiorwise 
SpedsLlly  prescribed  by  law;  or  where  the  first  or  any  kuIisihiuihc 
letters  are  revoked,  as  prescribed  in  section  2G84  of  this  act,  or 
by  reason  of  the  want  of  power  in  the  surrogate's  court  to  issue 
the  same,  for  any  cause.  (Seo  ^  2682.) 

f  2594.  OHIoial  oaths  of  executors,  etc. 

The  oflSdal  oath  or  affirmation  of  an  executor,  administrator,  or 
guardian,  to  the  effect  that  he  will  well^  faithfully  and  bonestlv 
discharge  the  duties  of  his  office,  describmg  it,  must  bo  filed  with 
the  surrogate,  before  letters  are  issued  to  him.  The  oath  may  be 
taken  before  any  officer^  within  or  without  the  State,  who  is 
authorised  to  take  an  affidavit,  to  be  used  in  the  supreme  court. 
Where  it  is  taken  without  the  State,  it  must  be  certified  as  re- 
quired by  law,  with  respect  to  an  affidavit  to  be  used  in  the  su- 
oreme  court. 

2  R.  8.  71.  77,  |§  13  and  41  (2  Rdm.  72.  78);  L.  1837.  ch.  460,  ft  58 
(4  Edm.  407).  am'd.     See  Banking  Law.  §  1586;  U  1007.  cb.  612. 

f  2695.  [Am'd,  1885.J  Deposit  of  securities  to  reduce  pen- 
AltT  of  boMd. 

In  a  case  where  a  bond,  or  new  sureties  to  a  bond,  may  be  re- 
quired by  a  surrogate  from  an  executor,  administrator,  guardian 
or  other  trustee,  if  the  value  of  the  estate  or  fund  is  so  >a'eat, 
that  the  surrogate  deems  it  inexpedient  to  require  security  in 
tlie  fall  amoont  prescribed  by  law,  he  may  direct  that  any 
securities  for  the  payment  of  money,  belonging  to  the  estate  or 
fund,  be  deposited  with  him,  to  be  delivered  to  the  county  tri\'i8- 
urer,  or  be  deposited,  subject  to  the  order  of  the  trustee,  counter- 
signed by  the  surrogate,  with  a  trust  company  duly  authorized 
by  law  to  receive  the  same.  After  such  a  deposit  has  been 
made,  the  surrogate  may  fix  the  amount  of  the  bond,  with  re- 
spect to  the  value  of  the  remainder  only  of  the  estate  or  fund. 
A  security  thus  deposited  shall  not  be  withdrawn  from  the  cus- 
tody of  the  county  treasurer  or  trust  company,  and  no  person, 
other  than  the  county  treasurer  or  the  proper  officer  of  the 
trust  company,  shall  receive  or  collect  any  of  the  principal  or  in- 
terest secured  thereby,  without  the  special  order  of  the  surro- 
gate, entered  In  tbe  appropriate  book.  Such  an  order  can  be 
made  in  favor  of  the  trustees  appointed,  only  where  an  addi- 
tional bond  has  been  given  by  him,  or  upon  proof  that  the  estate 
or  fund  has  been  so  reduced,  by  psyments  or  otherwise,  that 
the  penalty  of  tbe  bond  orifrinnlly  given,  will  be  sufficient  in 
aBWiia^  to  Mtisfy  the  provisions  of  law  relating  to  the  penalty 
22  cum 
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thereof,  if  the  security  so   withdrawn  is  also  reckoned  in  tli* 
estate  or  fund. 

L.  1886p  ch.  616. 

S  3586.  fluretlAS  llJible  for  moneyy  ete«»  reoelTed.  im  an- 
other cMtpacity. 

A  person  to  whom  letters  are  issued,  is  liable  for  money  or  oUmt 
personal  property  of  the  estate,  which  was  in  his  hands  or  under  his 
control,  when  his  letters  were  issued;  in  whatever  capacity  it  was 
received  by  him,  or  came  under  his  control.  Where  it  was  received 
by  him.  or  came  under  his  control,  by  virtue  of  letters  previously 
issued  to  him,  in  the  same  or  another  capacity,  an  action  to  recover 
the  money,  or  damages  for  failure  to  deliver  the  property,  may  be 
maintained  upon  both  official  bonds;  but,  as  between  (the  sureties 
upon)  the  official  bond  given  upon  the  prior  letters,  and  (those  upon) 
the  official  bond  given  upon  the  subsequent  letters,  (the  latter)  are 
liable  over  to  the  former. 

I  3687.  'Wliea  new  1»oiid  or  new  •uretie*  mar  be  ro«viro4. 

Any  person,  interested  in  the  estate  or  fund,  may  present  to 
the  surrogate's  court  a  written  petition,  duly  verified,  setting  forth 
that  a  surety  in  a  bond,  taken  as  prescribed  in  this  chapter,  is  in- 
sufficient, or  has  removed,  or  is  about  to  remove,  from  the  State, 
or  that  the  bond  is  inadequate  in  amount;  and  praying  that  the 
^iriucipal  in  the  bond  may  be  required  to  give  a  new  bond,  in  a 
larger  penalty,  or  new  or  additional  sureties,  as  the  case  ^€^- 
quii-es;  or,  in  default  thereof,  that  he  may  be  removed  from  his 
office,  and  that  letters  issued  to  him  may  be  revoked.  Where 
the  bond  so  taken  is  that  of  a  guardian,  the  petition  may  also 
be  presented  by  any  relative  of  the  infant,  when  the  bond  is 
that  of  an  executor  or  administrator,  the  petition  may  also  be 
presented  by  any  creditor  of  the  decedent.  If  it  appears  to  the 
surrogate,  that  there  is  reason  to  believe  that  the  allegations  of 
the  petition  are  true,  he  must  cite  the  principal  in  the  bond  to 
show  cause,  why  the  prayer  of  the  petition  should  not  be  granted. 

L.  1887.  cb.  460.  if  26.  26  (4  Bdm.  492),  am'd;  L.  1862.  cb.  229;  L.  188T, 
ch.  460,  I  S6  (4  Edm.  4d8). 

f  3S88.  Id.)  l&ow  principal  may  be  reanlred  to  siTo  m 
new  bond,  etc. 

Upon  the  return  of  a  citation,  issued  as  prescribed  in  the  last 
section,  the  surrogate  must  hear  the  allegations  and  proofs  of  the 
parties;  and  if  the  objections,  or  any  of  them,  are  found  to  be 
valid,  he  must  make  an  order,  requiring  the  principal  in  the  bond 
to  give  new  or  additional  sureties,  or  a  new  bond  in  a  larger 
penalty,  as  the  case  requires,  within  such  a  reasonable  time,  not 
exceeding  five  days,  as  the  surrogate  fixes;  and  directing  that,  in 
default  thereof,  his  letters  be  revoked, 

L.  1837,  ch.  460,  |  27,  am'd;  L.  1862.  ch.  228  (4  Sdm«  482). 

8  2688.  Decree  revo1cin«  letters  for  Xailnre  to  kIto  mew 
bond. 

If  a  bond  with  new  or  additional  sureties,  or  in  a  larger 
penalty,  is  approved  and  filed  in  the  surrogate's  office,  as  re- 
qnired  by  such  an  order,  the  surrogate  must  make  a  decree,  di^ 
missing  the  proceedings,  upon  such  terms,  as  to  costai  as  Jwrtlet 
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requires;  otherwise,   he  must  make  a  decree,  remoYing  the  de- 
linqaent  from  office,  and  reyokiug  the  letters  issued  to  him. 

Lu    1837,   ch.  400,  |  2S,  am'd. 

{  2600.  [Am'd,  1901.]  Sureties  mar  applr  to  be  released 
WLM  to  future  breaches. 

Any  or  all  of  the  sureties  in  a  bond  taken  as  prescribed  in 
this  chapter,  may  present  a  petition  to  the  surrogate's  court 
praying  to  be  released  from  responsibility,  on  account  of  any  fu- 
ture breach  of  the  condition  of  the  bond  and  that  the  principal 
in  the  bond  be  required  to  give  new  sureties  and  to  render  and 
settle  his  account  and  that  a  citation  issue  to  said  principal  to 
attend  on  such  application.  The  surrogate  must  thereupon  issue 
a  citation  accordingly. 

Id.,  M  29  and  30:  L.  1862,  ch.  229;  L.  1876,  ch.  278.  and  L.  1901,  ch.  524. 
In  effect  Sept.  1,  1901. 

I  2601.  [Am'd,  1901.]  Release  of  old  sureties  on  the  viv* 
Ins^  of  neiv. 

Upon  the  return  of  the  citation  issued  as  prescribed  in  the  last 
section  if  the  principal  in  the  bond  does  not  file  a  new  bond  in 
the  usual  form  with  new  sureties  to  the  satisfaction  of  the  sur- 
rogate, the  surrogate  must  make  an  order  requiring  said  prin- 
cipal to  file  such  new  bond  within  such  reasonable  time  not  ex- 
ceeding five  days  as  the  surrogate  fixes.  Should  the  principal 
file  such  new  bond  upon  the  return  of  such  citation  or  within 
the  time  fixed  by  such  order,  the  surrogate  must  thereupon  make 
a  decree  releasing  the  petitioner  from  liability  ux>on  the  bond  for 
any  subsequent  act  or  default  of  the  principal  and  requiring  the 
principal  to  render  and  settle  his  account  to  and  including  the 
date  of  such  decree  and  to  file  such  account  within  a  time  fixed, 
not  exceeding  twenty  days  from  such  date;  otherwise  he  must 
make  a  decree  revoking  the  delinquent's  letters. 

Id.,  if  31  and  32;  U  1862,  ch.  229  (4  Edm.  493),  am'd;  L.  1901,  ch.  524.  In 
effect  Sept.  1,  1901. 

S  2002.  Sarroffate  may  direct  as  to  eaatody,  -vrbere  co« 
exeentom,  etc.,  dlsaffree. 

Where  two  or  more  co-executors  or  co-administrators  disagree, 
respecting  the  custody  of  money  or  other  property  of  the  estate; 
or  two  or  more  testamentary  trustees  or  guardians  of  the  prop- 
erty disagree,  respecting  the  custody  of  money  or  other  property, 
belonging  to  a  fund  or  an  estate  which  is  committed  to  their 
joint  charge;  the  surrogate  may,  upon  the  application  of  either 
of  them,  or  of  a  creditor  or  person  interested  in  the  estate,  and 
proof,  by  affidavit,  of  the  facts,  make  an  order,  requiring  them 
to  show  cause,  why  the  surrogate  should  not  give  directions  in 
the  premises.  ^  Upon  the  return  of  the  order,  the  surrogate  may, 
in  his  discretion,  make  an  order,  directing  that  any  property  of 
the  estate  or  fund  be  deposited  in  a  safe  place,  in  the  joint  custody 
of  the  executors,  administrators,  guardians  or  testamentary  trus- 
tees, as  the  case  requires,  or  subject  to  their  joint  order;  or  that 
the  money  of  the  estate  be  deposited  in  a  specified  safe  bank  or 
trust  company,  to  their  joint  credit,  and  to  be  drawn  out  upon 
their  Joint  order.  Disobedience  to  such  a  dbrection  may  be  poii" 
lihed  as  a  contempt  of  the  court. 

ooi 
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1  2603.  Bifect  aiid  ooatenta  of  deove*  revoldnflr  letters. 

Upon  the  entry  of  a  decTee,  ina<le  as  prescribed  in  this  chap- 
ter, revoking  letters,  issued  by  a  surrogate's  court  to  an  exec- 
utor, administrator  or  guardian,  his  powers  cease.  The  decree 
may,  in  the  discretion  of  the  surrogate,  require  him  to  account 
for  all  money  and  other  property  received  by  him;  and  to  pay 
and  deliver  over  all  money  and  other  property  in  his  hands  into 
tlie  surrogate's  court,  or  to  his  successor  in  office,  or  to  such 
other  person  as  is  authorized  by  law  to  receive  the  same;  or  it 
may  be  made  without  prejudice  to  an  action  or  special  proceeding 
for  that  purpose,  then  pending,  or  thereafter  to  be  »rought.  The 
revocation  does  not  ant»ct  the  validity  of  any  act,  within  the 
powers  conferred  by  law  upon  the  executor,  administrator,  or 
guardian,  done  by  him  before  the  service  of  the  citation,  where 
the  other  party  acted  in  good  faith;  or  done  after  the  service  of 
the  citation,  and  before  entry  of  the  decree,  where  his  powers 
with  respect  thereto  were  not  suspended  by  service  of  tb^  cita- 
tion, or  where  the  surrogate,  in  a  case  prescribed  by  law,  per- 
mitted him  to  do  the  same,  notwitlistanding  the  pendency  of  the 
special  proceeding  against  him;  and  he  is  not  liable  for  snch  an 
act,  done  by  him  in  good  faith. 

2  R.  S.  G2,  §  38  (2  Etlin.  02) ;  2  R.  S.  77,  78,  S§  40,  46  aod  47  (2  Edm.  78, 
80),  am'd. 

S  2<$04.   The  last  Meotion  q.valtflod. 

The  last  section  does  not  affect  the  liability  of  a  person,  to 
whom  money  or  other  property  has  been  paid  or  delivered,  as 
husband,  wife,  next  of  kin,  or  legatee,  to  respond  to  the  person 
lawfully  entitled  thereto,  where  letters  are  revoked,  because  a 
supposed  decedent  is  living;  or  because  a  will  is  discovered,  after 
administration  has  been  granted  in  a  case  of  supposed  intestacy, 
or-  revoking  a  prior  will,  upon  which  letters  were  granted. 

§    200Q.  Sncceniior   may   be   appoiutedy   and   may   compel 
aecountinSf    etc. 

Where  letters  have  been  revoked  by  a  decree  of  the  surrogate's 
court,  that  court  has,  except  in  a  case  whei'e  it  is  otherwise 
specially  proscribed  by  law,  the  same  power  to  appoint  a  suc- 
cessor to  the  person  whose  powers  have  ceased,  as  if  the  letters 
had  not  been  issued.  The  successor  may  .complete  the  execution 
of  the  trust  committed  to  his  predecessor;  lie  may  continue,  in 
his  own  name,  a  civil  action  or  special  proceeding,  pending  in 
favor  of  his  predecessor;  and  he  may  enforce  a  judgment,  order. 
or  decree,  in  favor  c)f  the  latter.  The  surrogate's  court  has  the 
same  jurisdiction,  upon  the  petition  of  the  successor,  or  of  a  re- 
maining executor,  administrator,  guardian  or  trustee,  to  compel 
the  person  whose  letters  have  been  revoked,  to  account  for,  or 
deliver  over  money  or  other  property,  and  to  settle  his  account, 
which  it  would  have  upon  the  petition  of  a  creditor  or  person 
interested  in  the  estnte,  if  the  term  of  office  conferred  by  the 
lett(*rs,  had  expired  by  its  own  limitation. 

2  R.  S.  77.  §  40  (2  Kdin.  7S>  :  2  R,  S.  I-jS,  $  17  (2  Edm.  360)  ;  L.  1865.  ch. 
T.y.i,  S  1    (0  Kdm.  5S3).      Soo  §  2«J93. 


if  2000.    fAm'd,  1891,  180T,  1001,  1902.1    AecovntliiK  by 
ecntor,  et  eetera,  of  deoenaed  executor*. 

Where   an   executor,   administrator,   guardian  or  testamentary 
trustee  dies,  the  surrogate's  court  has  the  same  jariBdlction,  upon 

(MK2 


c.  18:  t.  2,  a.  5  LETTERS  GENERALLY.  §  260'! 

the  petition  of  his  successor,  or  of  a  surviTin^  ezectttor,  admin- 
istrator or  guardian,  or  of  a  creditor,  or  person  interested  in  the 
estate,  or  of  a  guardian's  ward  or  the  legal  representative  of  a 
deceased  ward,  or  a  surety  upon  the  ofBcial  boncl  of  the  decedent, 
or  the  legal  representative  of  a  deceased  surety,  Jto  compel  the 
executor  or  administrator  of  the^  decedent  to  account,  \ynich  it 
""would  have  against  the  decodont  if  his  letters  have  been  revoked 
by  a  surrogate's  decree.  And  an  executor  or  administrator  of  a 
deceased  executor,  administrator,  guardian  or  testamentary  trus- 
tee may  voluntarily  account  for  the  acts  and  doings  of  the  dece- 
dent, and  for  the  trust  property  which  had  come  into  his  pos- 
session or  into  the  possession  of  the  decedent.  And  on  the  death, 
heretofore  or  hereafter,  of  any  executor,  administrator,  guardian 
or  testamentary  trustee  while  an  accounting  by  or  against  him, 
as  such,  was  or  is  pending  before  a  surrogate's  court,  such  court 
may  revive  said  proceeding  against  his  executor,  administrator  or 
successor  and  proceed  with  such  accounting  and  determine  all 
questions  and  grant  any  relief  that  the  surrogate  would  have 
power  to  determine  or  grant  in  case  such  decedent  had  not  dietl 
or  in  a  case  where  the  exeoutor  or  administrator  of  said  last  men- 
tioned decedent,  acting  at  the  time  of  such  revival  had  voluntarily 
petitioned  for  an  accounting  as  provided  for  in  this  section.  On 
a  petition  filed  either  by  or  against  an  executor  or  administrator 
of  a  deceased  executor,  administrator,  guardian  or  testamentary 
trnstee,  or  on  a  revival  and  continuation  of  an  accounting  pend- 
ing by  or  against  such  decedent  at  the  time  of  his  death,  the  suc- 
cessor of  such  decedent  and  all  persons  who  would  be  necessary 
parties  to  a  proceeding  commenced  by  such  decedent  for  a  judi- 
cial settlement  of  his  accounts  shall  be  cited  and  required  to 
attend  such  settlement.  The  surrogate's  court  may  at  any  time 
on  its  own  motion  or  on  the  motion  of  any  party  to  any  one  of  two 
or  more  of  such  proceedings,  consolidate  said  proceedings  but 
without  prejudice  to  the  power  of  the  court  to  make  any  subse- 
quent order  in  either  of  them.  "With  respect  to  the  liability  of 
the  sureties  in  and  for  the  purpose  of  maintaining  an  action  upon 
the  decedent's  official  bond,  a  decree  against  his  executor  or  ad- 
ministrator, rendered  upon  such  an  accounting,  has  the  same 
effect  as  if  an  execution  issued  upon  a  surrogate's  decree  against 
the  property  of  decedent  had  been  returned  unsatisfied  during  the 
deredent*s  lifetime.  So  far  as  concerns  the  executor  or  adminis- 
trator of  decedent,  such  a  decree  is  not  within  the  provisions  of 
section  twenty-five  hundred  and  fifty-two  of  this  act.  The  sur- 
rogate's court  has  also  jurisdiction  to  compel  the  executor  or 
administrator,  or- successor  of  any  decedent,  at  any  time  to  deliver 
over  any  of  the  trust  property  which  has  come  to  his  possession 
or  Is  under  his  control,  and  if  the  same  is  delivered  over  after  a 
decree,  the  court  roust  allow  such  credit  upon  the  decree  as  jus- 
tice requires. 

U   1891.  ch.  175:  Z/.   1897,  ch.  248;  L.  1901,  ch.  409;  L.  1902,  ch.  349.    In 
9<S^t  April  a,  1902. 

f  260T.  lin&en  bond  maF  be  prosecuted. 

Where  an  execution,  issued  upon  a  surrogate's  decree,  against 
the  property  of  an  executor,  administrator,  testamentary  trustee, 
or  guardian,  has  been  returned  wholly  or  partly  unsatisfied,  an 
action,  to  recover  the  sum  remaining  uncolleeted.  may  be  main- 
tained upon  his  official  bond,  by  and  in  the  name  of  the  person  in 
whose  favor  the  decree  was  made.     If  the  principal  debtor  is  a 
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resident  of  the  State,  the  execution  must  have  been  issued  to  the 
county  TV  here  he  resides. 

L.  1837.  ch.  4G0.  f  65  (4  Edm.  498). 

§  2608.  Successor  may  pvosecnte  ofllelal  bond. 

Where  letters  have  been  revoked  by  a  decree  of  the  surrogate's 
court,  the  successor  of  the  executor,  administrator,  or  guardian, 
whoso  letters  are  so  revoked,  may  maintain  an  action  upon  his 
predecessor's  official  bond,  in  which  he  may  recover  any  money, 
or  the  full  value  of  any  other  property,  received  by  the  principal 
In  the  bond,  and  not  duly  administered  by  him:  and  to  the  full 
oxtout  of  any  injury  sustained  by  the  estate  of  the  decedent  or 
of  the  infant,  as  the  case  may  be,  by  any  act  or  omission  of  the 
principal.  The  money,  recovered  in  such  an  action,  is  regarded 
as  part  of  the  estate  in  the  hands  of  the  plaintiff,  and  must  be 
distributed  or  otherwise  disposed  of  accordingrly;  except  that  a 
recovery  for  an  act  or  omission,  respecting  a  right  of  action,  or 
other  property,  appropriated  by  law  for  the  benefit  of  the  hus- 
band, wife,  family,  or  next  of  kin  of  a  decedent,  or  disposed  of  by 
a  will  for  the  benefit  of  any  person,  is  for  the  benefit  of  the 
person  or  persons  so  entitled  thereto. 
2  R.  S.  85,  (  21  (2  Edm.  87). 

§  2600.  Action  on  official  bond  ^trben  no  aaccesaor  is  Ap- 
pointed. 

Where  the  letters  of  an  executor  or  administrator  have  been 
so  revoked,  and  no  successor  is  appointed,  any  person  aggrieved 
may,  upon  obtaining  an  order  from  the  surrogate,  granting  him 
leave  so  to  do,  maintain  an  action  upon  the  official  bond  of  the 
executor  or  administrator,  in  behalf  of  himself  and  all  others  in- 
terested; in  which  the  plaintiff  may  recover  any  money,  or  the 
full  value  of  any  other  property,  received  by  the  principal  in  the 
bond,  and  not  duly  administered  by  him,  and  to  the  full  extent 
of  anj'  injury,  sustained  by  the  estate  of  the  decedent,  by  any 
act  or  omis.sion  of  the  principal.  The  money  recovered  in  anch 
an  action  must  be  paid,  by  the  sheriff  or  other  officer  who  collects 
it,  into  the  surrogate's  court;  and  the  surrogate  must  distribute 
it  to  the  creditors  or  other  persons  entitled  thereto.  The  proceed- 
ings for  such  a  distribution  are  the  same  as  prescribed  in  title 
fifth  of  this  chapter,  for  the  distribution  of  the  proceeds  of  a 
sale  of  real  property. 

§  2610.  Application  of  tbi»  article  to  executors,  ete^  here- 
tofore  appointed. 

The  provisions  of  this  article  apply  to  an  executor,  adminis- 
trator, or  guardian,  to  whom  letters  have  been  issued,  and  to  a 
testamentary  trustee  whose  trust  has  been  created,  before  this 
chapter  takes  effect;  except  that  it  does  not  affect,  in  any  manner, 
the  liability  of  the  sureties  in  a  bond,  executed  before  this  chapter 
tftkea  effe<^ 
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TITLBIII. 

Onating  and  revoking  prolate,  letters  testamentary,  and 
letters  of  administration.  Foreign  wills;  ancillary  letters. 

Aitba»  1.  ProbAte  of  a  will  and  srant  of  letten  theMaDoo. 
2.  BoTOcatlon  of  probate. 
8.  Probate  of  heirship. 
4.  Grant  of  letter*  of  admlnlstratioo. 

6.  Temporary  administration. 

e.  Rerocatton  of  letters  testamentarj   and  letters  of  admlnlstrmtlon. 

7.  Foreign  wills;  andlLiry  letters. 
&  Prubate  of  foreign  wills. 

ARTICLE!  FIRST. 

Probate  of  a  tnU  and  grant  of  letters  thereupon. 

8a«.  2611.  What  trills  may  be  prored;    change  of   xesidence   not  to  affect 

▼alldlty. 
2(112.  Persons  incompetent  to  serre  as  execntors. 
261S.  Bnpplementary  letters;  executors  not  named  In  letters  not  to  act; 

power  of  ezecator  before  letters  of  administration  with  tbe  will 

annexed. 

2614.  Who  may  propound  will. 

2615.  Who  to  oe  cited  thereupon. 

2616.  Oontents  of  citation. 

2617.  Persons  not  cited  may  appear. 

2618.  Witnesses  to  bo  examined;   proof  required.    . 

2619.  Absent,  etc.,  witnesses  to  be  accounted  for. 

2620.  Proof  of  handwritlnjr. 

2621.  Proof  of  lost  or  destroyed  will. 
2621-a.  I'etltlon  to  comitei  pruducllon  of  will. 

2622.  Probate   not   allowed,    unli-ss   surrogate  satisCiHi,   etc. 

2623.  Will;  wlien  sufficiently  proved. 

2624.  Vnlldlty   and    construction   of   testamentary   prorlslons. 
2626.  Surrogate's  decision  on   probate. 

2626.  Probate;    hot?   far  conclusWe   as   to  personalty. 

2627.  Id.;  as  to  realty. 

2628.  When  pnrcoaser  from  heir  protected  notwithstanding  a  dSTfM. 

2629.  Will  certified,  or  record   thereof,   may  be  read  in  erldence. 

9680.  Recording  wills  proved  elsewhere  within   the  State. 

9681,  2632.  Recorda  of  certain  wills  heretofore  proved;  how  far  BrUtfncO, 
96tt.  Id.:  as  to  wills  of  real  property. 

2634.   Allowance  to  executor  or  administrator  for  recording  will  or  excra- 
pllflcatlon. 

2035.  Wills  to  be  rotumod  after  probate. 

2036.  When  letters  testamentary  may  be  issued. 
2637.   Surrogate  to  inquire  into  obj««ctl«)ns. 
2038.  Bond;   when   require*]. 

20.')9.  Renunciation;   retraction   thereof. 

2O40.  Selection   of  an   executor  nndcr  a  liower. 

2641.  Objection  to  surh  a  person  ;  how  taken,  etc. 

2042.  Rxecutor  falling  to  qnnlify  or  renouufo;  how  exclmUMl. 

2043.  LettefN  of  admtnifttrutitm   with   will  annexed :   M'ben   and   to  whom. 

2044.  Id. :    renunciation   or  exclusloii   of  jxtkous  having  prior  righL 

2045.  Executor  or  admlnlxtrntor  to  qnnlify. 
2946.  Effect  of  certain  proylMonH  Iimlto<l. 

i  2611.  [Repealed  by  L.  1909.  ch.  18.     See  Consolidated  Laws, 
tit.   Decedent   Estate  Law,   §§   23-25.] 

I    2612.    [Ain*d,    1803.1      Pemonn    Incompetent    to    nerve    an 

No  person  is  competent  to  serve  as  an  executor  who»  at  the 
time  the  will  is  proved,  is: 

1.  Incapable  in  law  of  ma  king  a  rout  met. 

2.  Under  the  ajfe  of  twenty-ono  y«'»rs. 

3.  An  alien  not  an  inhabitant  of  this  Htnto;  or 
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4.  Who  shall  have  been  convicted  of  an  infamous  crime;  or 

5.  Who,  on  proof,  is  found  by  the  surrogate  to  be  incompetent 
to  execute  the  duties  of  such  trust  by  reason  of  drunkenness,  dia- 
hoiH'sty,  improvidence  or  want  of  understanding.  If  any  such 
person  be  named  as  the  sole  executor  in  a  will,  or  if  all  the  per- 
sons named  therein  as  executors  be  incompetent,  letters  of  ad- 
ministration with  the  will  annexed  must  be  issued  as  in  the  case 
of  all  of  the  executors  renouncing,  A  surrogate,  in  hi«  discretion, 
may  refuse  to  grant  letters  testamentary  or  of  administration  to 
a  person  unable  to  read  and  write  the  English  language. 

L.    1.S9.3,   cb.   080. 

II  2<lin.  [Am*f1,  1803.1  SniiplementAry  letter*;  exeentora 
nf*t  iiHineil  In  letterM  not  to  net;  power  of  exeentor  before 
lettem  of  administration  irith  the  ivill  annexed. 

If  the  disability  of  a  person  under  age,  or  an  alien  named  as 
executor  in  a  will,  be  removed  befow*  the  execution  of  the  provi- 
sions of  such  will  is  completed,  he  shall  be  entitled,  on  applica- 
tion, to  supplementary  letters  testamentary,  to  be  issued  in  the 
same  nmnm*r  as  the  original  letters,  and  authorized  to  join  in  the 
execution  of  the  will  with  the  persons  previously  appointed.  A 
person  named  in  a  will  as  executor,  and  not  named  as  such  in  the 
letters  testamentary  or  in  letters  of  administration  with  the  will 
annexed,  shall  be  deemed  to  be  superseded  thereby,  and  shall 
have  no  power  or  authority  whatever  as  such  executor  until  he 
appears  and  qualifies.  An  executor  named  in  a  will  has  no  iK>wer 
to  dispose  of  any  part  of  the  estate  of  the  testator  b«»fore-  letters 
testamentary  are  granted,  except  to  pay  funeral  charges,  nor  to 
interfere  with  siich  estate  in  any  manner  further  than  is  neces- 
sary for  its  preservation.  Where  letters  of  administration  with 
the  will  annexed  are  granted,  the  will  of  the  deceased  shall  be 
observed  and  performed;  and  the  administrators,  with  such  will, 
have  thft  rights  and  powers  and  are  subject  to  the  same  duties 
as  if  they  had  been  named  executors  in  the  will. 

i^  1S93,  cii.  nse. 

i  2014.   [Am*d,  1897.]     Who  may  propound  will. 

A  person  designated  in  a  will  as  executor,  devisee,  or  legatee, 
or  any  person  interested  in  the  estate,  or  a  creditor  of  the  de- 
c(Mb  nt,  or  any  party  to  an  action  brought  or  about  to  be  brought, 
and  interest  in  the  subject  thereof,  in  which  action  the  dec€*dent, 
if  living,  wonld  be  a  proper  party,  may  present  to  the  surrogate's 
court  having  jurisdiction,  a  written  petition,  duly  verified,  de- 
scribing the  will,  setting  forth  the  facts,  upon  which  the  jurisdic- 
tion of  the  court  to  grant  pro>)ate  thereof  depends,  and  praying 
that  the  will  may  be  proved,  and  that  the  persons,  specified  in 
the  next  section,  may  bo  cited  to  attend  the  probate  thereof. 
l'p<m-  the  presentation  of  such  a  petition,  the  surrogate  must 
issue  a  citation  accordingly. 

L.   IS.-JT.   oh.   400.   «  4    (4  B<lni.   487).      L.   1897,  ch.   1T7.     In  effect   April 

3,    1897. 

S   2015.    [Am*d,    1804,    1»05.]      Who   to   be   cited   thereupon. 

The  following  persons  must  be  cited  upon  a  petition,  presented 
as  prescribed  in  the  last  section: 
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1.  If  the  will  rolatpR  exclusively  to  real  property,  the  husband 
or  wife,  if  ui:y.  and  all  the  heirs  of  the  testator. 

2.  If  the  will  relateK  exclusirely  to  personal  property,  the  hus- 
band or  wife,  if  any,  and  all  tho  next  of  kin  of  the  testator. 

3.  If  the  will  relates  to  both  real  and  personal  propertj',  the 
hnsbnnil  or  wife,  if  any,  and  all  the  heirsi  and  all  the  next  of 
kin  of  the  testator. 

L.   isat.  cli.  118. 

4.  [Added,  1005.]  Any  person  designated  in  the  will  as  ex- 
ecutor. 

L.   1905.  ch.  438.      In  effect  Sept.   1,  1905. 

i  aOlO.   lAm'd,  1911.1      Contents   of  citation. 

The  citation  must  set  forth  the  name  of  the  decedent,  and  of 
the  person  by  whom  the  will  is  propounded;  and  it  must  state 
whether  the  will  relates,  or  purports  to  relate,  exclusively  to  real 
property,  or  personal  property,  or  to  both.  >Vhere  the  will  pro- 
p>«>uud«Hl  was  nuueupative,  that  fact  must  lie  stated  in  the  cita- 
tion. Where  the  surrogate  is  unable  to  ascertain  to  his  satisfao- 
tion,  whether  the  decedent  left  surviving  him,  any  pcrKon,  who 
would  be  entitled  to  the  property  affected  by  the  will,  if  the 
decedent  ha<}  died  intestate;  or  if  it  shall  appear  to  the  surrogaio 
that  the  decedent  left  no  known  heirs-at-la\v  or  next  of  kin,  the 
citation  must  be  directed,  where  the  will  relates  to  real  property, 
to  the  attorney-general;  where  it  relates  to  personal  property,  to 
the  attorney-general  and  to  the  public  administrator,  who  wouhi 
have  been  entitled  to  administration,  if  the  decedent  had  died 
intestate. 

Am'd  by  U   1911,  ch.  433,  in  effect  Sept.   1,  1911. 

i  2617.   [Am'dy  1H94.]      PerMona  not  cited   may  appear. 

Any  person,  although  not  cited,  who  is  named  as  a  devisee  or 
le^tce  in  the  will  nropouuded,  or  as  executor,  trustee,  devisee 
or  legatee  in  any  other  j^aper  purporting  to  be  a  will  of  the  de- 
cedent, or  who  is  otherwise  interested  in  sustaining  or  defeating 
the  will,  may  appear,  and,  at  his  election,  support  or  oppose  the 
application.  A  person  so  appearing  becoiues  a  party  to  the 
special  proceeding.  But  this  section  does  not  affect  a  right  or 
interest  of  such  a  person  unless  he  so  becomes  a  party.  And 
in  case  the  will  propouudiHl  for  probate  is  oi)posod,  duo  and 
timely"  notice  of  the  hearing  of  the  objecrtions  to  the  will  shall 
be  given,  in  such  manner  as  the  surrogate  shall  direct,  to  all 
persons  in  l>eing,  who  would  take  any  int«'rest  in  any  property 
under  the  provisions  of  the  will,  and  to  the  executor  or  e.Kociitors, 
trustee  or  trustees  named  therein,  if  any,  who  have  not  appeared 
in  the  proceeding,  and  any  decree  in  th(»  proceeding  sli.-iU  not 
affect  the  right  or  interest  of  any  such  person  uuIcsh  he  shall 
be  so  notified. 

lu    1894,   ch.   118. 

i  2618.  WitncMseii  to  lie  examined;  proof  required. 

Upon  the  return  of  the  citation,  the  surrogate  must  cause  tAe 
witnesses  to  be  exaniine<I  before  him.  The  proofs  must  be  re- 
duced to  writing.  Before  a  written  will  is  admitted  to  probate, 
two,  at  least,  of  the  subscribing  witnesses  must  be  produced  and 
examined,  if  so  many  are  within  the  State,  and  competent  and 
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able  to  testify.  Before  a  nuncupative  will  is  admitted  to  pro- 
bate, its  execution  and  the  tenor  thereof  must  be  proved  by  at 
least  two  witnesses.  Any  party,  who  contests  the  probate  of 
the  will,  may  by  a  notice  filed  with  the  surrogate  at  any  time 
before  the  proofs  are  closed,  recjuire  the  examination  of  all  the 
subHcribiuK  witnesses  to  a  written  will,  or  of  any  other  witness, 
whose  testimony  the  surrogate  is  satisfied  may  be  material,  in 
which  case,  all  such  witnesses,  who  are  within  the  State,  and 
conipeteut  and  able  to  testify,  must  be  so  examined. 

L.  1837.  ch.  400,  part  of  III  10  and  11  (4  Edm.  48S,  489);  L.  1841,  cb. 
12U,   U  1.  2  and  3  (4  Edm.  501). 

I  2019.  [Am*d,  1882.]  Ab»ent,  etc.,  wltnesaes  to  be  ac- 
ecianted   for. 

other  inoom- 
prescribed  in 

.„ ^x.  . .., ..,  ^.  , .- .  cannot,  after 

du(»  diligence,  be  found  within  the  State  or  elsewhere,  must  be 
shown  by  allidavit  or  other  competent  evidence,  to  the  satisfac- 
tion of  the  surrogate,  before  dispensing  with  his  testimony. 
Where  a  witness,  being  within  the  State,  is  disabled  from  at- 
tending, by  reason  of  age,  sickness,  or  infirmity,  his  disability 
must  be  shown  in  a  like  manner;  and  in  that  case,  the  t(»sti- 
mony  of  the  witness,  where  it  is  required,  and  ho  is  able  to 
testify,  must  be  taken  in  the  manner  prescribed  by  law,  and 
produced  before  the  surrogate,  as  part  of  the  proofs. 
L.  1837,  ch.  400.  part  of  H  10,  11   (4  Edm.  489). 

I  2620.    [AmNI,  1888  1902.]     Proof  of  handwrltlaff. 

If  all  the  subscribing  witnesses  to  a  written  will  are,  or  if  a 
subscribing  witness,  whose  testimony  is  required,  is  dead,  or  in- 
competent, by  reason  of  lunacy  or  otherwise,  to  testify  or  unable 
to  testify;  or  if  such  a  subscribing  witness  is  absent  from  the 
state;  or  if  such  a  subscribing  witness  has  forgotten  the  occur- 
rence, or  testifies  against  the  execution  of  the  will:  the  will  mar 
nevertheless  be  established,  upon  proof  of  the  handwriting  of  the 
testator,  and  of  the  subscribinir  witnesses,  and  also  of  such  other 
circumstances,  as  would  be  sufficient  to  prove  the  will  upon  the 
trial  of  nn  action.  Where  a  subscribing  witness  is  absent  from 
the  stnte,  upon  applicntion  of  either  party,  the  surrogate  shall 
cause  the*  t(»stiniony  of  such  witness  to  be  taken  by  commission, 
when  it  is  made  to  ai)pear  that  by  due  diligence  such  testimony 
may  b(»  obtained.  Where  a  written  will  is  proved,  as  prescribed 
in  this  seel  ion,  it  must  be  filed  and  remain  in  the  surrogate's 
ollice.  But  when  it  shall  be  shown,  by  allidavit  or  otherwise,  to 
the  satisfaction  of  the  surrogate,  that  the  decedent  left  real  or 
personal  pi"<»perty  in  another  state  or  territory  of  the  United 
States  or  in  a  foreign  country,  and  that  the  laws  of  such  state, 
territory  or  country  require  the  production  of  the  original  will 
ln'fore  the  provisions  thereof  become  effective,  the  surrogate 
may.  at  any  time  after  probat(»,  and  upon  such  notice  to  the 
parties  interested  in  the  estate  as  he  may  think  proper,  cause 
any  original  will  remaining  on  file  in  his  oflice  to  be  sent  by 
post  or  otherwise  to  any  court  which,  or  to  any  officer  of  such 
state,  territory  or  country  who,  under  the  laws  thereof,  is  em* 
IKJwered  to  receive  the  same  for  probate,  or  may  deliver  sacb 
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will  to  auy  iiersou  iuterested  in  the  probate  thereof  iu  such  state, 
territory  or  country,  or  to.hia  representative,  upon  such  terms 
as  he  shall  think  proper  for  the  protection  of  other  parties  inter- 
fstotl  in  the  estate.  Where  in  any  matter  before  the  surrogate 
or  in  a  surrogate's  court  the  testimony  of  any  witness  shall  be 
taken  by  or  on  commission,  the  same,  together  with  the  commis- 
Mon  on  which  it  is  taken,  shall  be  duly  filed  in  the  office  of  the 
surrogate  but  need  not  be  recorded.  The  testimony  or  other  pro- 
ceeding duly  taken  to  be  u.sed  bt*fore  the  surrogate  or  surrogate's 
court,  by  a  stenographer,  shall  be  filed  and  nee<l  not  be  recorded. 

L.  1837,  ch.  -160,  |  20  (2  E<lm.  491);  2  R.  S.  58,  fl  I'J,  IC.  17  (2  Edm. 
59,  00»:  Lw  1888,  eh.  508.  See  i  2«a.j.  L.  1902,  ch.  114,  Iu  effect  March 
12.  19o2. 

S  aesi.   Proof  of  lout   OF  dentroyed  will. 

A  lost  or  destroyed  will  can  be  admitted  to  probate  in  a  surro- 
gate's court,  but  only  in  a  ca.se,  where  a  judgment  establishing 
the  will  could  be  rendered  V)y  the  supreme  court,  as  prescribed  in 
Fectiou  18(>5  of  this  act. 

U  1870,  eh.  350,   S  8;  2  B.  S.  6S,  §  67,  b.    (2  Edm.   69). 

i  2621-a.    [Added,  1010.1     Petition   to   compel  production 
of  wllU 

A  person  claiming  to  be  interested  in  the  estate  of  a  decedent 
may  present  a  petition  under  oath  to  a  surrogate's  court,  against 
any  one  or  more  persons  suspected  of  destroying,  retaining,  con- 
cealing or  conspiring  with  others  to  destroy,  retain  or  conceal  a 
will  or  testamentary  instrument  of  the  decedent,  and  the  court 
thereupon  must  issue  a  citation,  directed  to  such  person  or  per- 
.«^ons,  ordering  the  production  of  the  will  or  testamentary  instru- 
ment or  show  cause  why  it  should  not  be  produced.  On  the 
return  of  the  citation,  the  court  may  order  the  suspected  person 
or  persons,  to  appear  before  it  and  be  examined  on  oath  upon 
the  matter  of  the  petition.  If  auy  person  cited  fails  to  appear 
and  submit  to  examination  or  refuses  to  answer  such  questions 
as  are  lawfully  propounded  to  him,  or  to  obey  any  lawful  order 
of  the  court,  ho  may  be  committed  to  jail  as  for  a  contempt 
of  court  until  he  submits  to  its  order.  The  court  may  award 
costs  as  in  a  special  proceeding,  to  be  paid  by  either  party. 

Added,  L.  1910,   ch.  358.     In  effect  May  24,  1910. 

I  2022.  Probate   not  allo^'ed,   nnlesii   nnrrovate   aatlnfledy 
etc. 

Before  admitting  a  will  to  probate,  the  surrogate  must  inquire 
particularly  into  all  the  facts  and  circumstances,  and  must  be 
satisfied  of  the  genuineness  of  the  will,  and  the  validity  of  its 
execution.  Before  admitting  a  written  will  to  probate,  the  sur- 
rogate may,  in  his  discretion,  require  proof  of  the  circumstances 
attending  the  execution,  the  delivery,  and  the  possession  thereof, 
or  any  of  them,  to  be  made  by  the  affidavit,  or  the  testimony 
at  the  hearing,  of  the  person  who  received  the  will  from  the  tes' 
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tator.  if  he  can  be  produced,  and,  also,  of  the  person  presenting 
it  for  probate. 

L.  1837.  eb.  460,  S  17,  and  part  of  I  10  (4  Bdm.  480,  4d0). 

§  2tl23.  Will;  ^ben  sufficiently  proved. 

If  it  appears  to  the  surrogate  that  the  will  was  duly  executed; 
and  that  the  testator,  at  the  time  of  executing  it,  was  in  all  re- 
SDeotH  competent  to  make  a  will,  and  not  under  restraint;  it  must 
be  admitted  to  probate,  as  a  will  Talid  to  pass  real  property,  or 
personal  property,  or  both,  as  the  siirrojrate  determines,  and  the 
petition  and  citation  require,  and  must  be  recorded  accordingly, 
uhe  decree  admitting  it  to  probate  must  state  whether  tn* 
probate  was  or  was  not  contested. 

2  R.   S.   58,   f  14    (2  Bdm.   50);   L.   18."J7,   ch.   4C0,   |  18   (4  Edm.   400). 

S  26:24.  [Am'd,  IfUO.]     Valldltr  and  construction  of  testa- 
mentary provisions. 

But  if  a  party  expressly  puts  in  issue,  before  the  surrogate,  the 
validity,  construction,  or  effect  of  any  disposition  of  property, 
contained  in  the  will  of  a  resident  of  the  State,  executed  within 
the  State,  the  surrogate  must  determine  the  question,  upon 
rendering  a  decree;  unless  the  decree  refuses  to  admit  the  will 
to  probate,  b^  reason  of  a  failure  to  prove  any  of  the  matters 
specified  in  the   last  section. 

L.   1870,    ch,    :i59.    §11.     Am'd,  L.    1910,  ch.  584.  In  effect  Sept.    1.  1910l 
See   I   2G94,   post. 

S  2025.  [Am'd,   1910.]      Surroflrate's   decision  on  probate. 

A  decree  admitting  a  will  of  real  or  personal  property,  or 
both,  to  probate  is  conclusive  as  an  adjudication  of  the  validity 
of  the  will,  and  of  the  questions  determined  under  section 
twenty-six  hundred  and  twenty-four  of  this  act,  except  as  in 
this  chapter  otherwise  provided. 

L.   1837,    ch.   4flO.    i   21    (4   Bdm.    491),   smM.      AmM,  L.  1910.  ch.   67R.   In 
effect   Sept.   1,   1910. 

§  2020.  [Repealed  by  L.  1910,  ch.  578.    In  effect  Sept.  1,  1910.] 

f  202T.    [Repealed  by  L.  1910,  ch.  578.  lu  effect  Sept.  1,  1910,] 

§  2«28.  [Repealed  by  L.  1900,  ch.  18.     See  Consolidated  I-aws, 
tit.  Decedent  Estate  Law,  §  4«.] 

{  2029.  TAm'd,  1H82,  ISUO.]  Will  eertlAed,  or  revorS. 
thereof*  may   be   read   in   evidence. 

The  surrogate  must  cause  to  be  Indorsed  upon,  or  annexed  to, 
the  original  will  admitted  to  probate,  or  the  exemplified  copy,  or 
statement  of  the  tenor  of  the  will,  which  was  admitted  without 
production  of  an  original  written  will,  a  certificate,  under  his 
hand,  or  the  hand  of  the  clerk  of  his  court,  and  his  seal  of  office, 
stating  that  it  has,  upon  dne  proof,  been  admitted  to  probate,  as 
a  will  valid  to  pass  real  or  perscmal  property,  or  both,  as  the 
case  may  be.     The  wilt,  or  the  copy  or  statement,  so  authentl- 
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€!ated,  the  record  thereof,  or  an  exemplified  copy  of  the  record, 
mnj  be  read  In  evidenee,  as  jproof  of  the  original  will,  or  of 
the  contents  or  tenor  thereof,  wUhont  fnrther  eTidence,  aa^ 
with  the  effect  specified  in  the  preceding  sections, 

Am'd  L.  188§.  ch.  t*D;  L.  191o/ch.   57S.      In  effecftS?!.  IWO.        ' 

f  3030.  lie«s4>vidJLn«r  wXUm  mtqw^*^  el»eivkere  wltia^  tke 
State. 

A  trajisermt  of  a  wUl  of  real  propertj,  proved  and  recorded  in 
any  court  of  the  State,  of  comi)et«it  jurisdiction,  and  of  ajl  tLft 
Qoiices,  proc£0a,  and  proofs  reUtiuir  to  the  same,  must,  irticn 
duly  ejceiupUfied«  he  recorded,  upoa  the  request  of  any  person 
interested  therein,  in  the  surrogate's  court  of  any  county,  ;n 
which  real  property  of  the  testator  is  situated. 

L.  1837.  ch.  460,  |  68  (i  JBdot  «&9;. 

1  SQSl.  Record*  of  eertaln  -vrtlls  heretofore  pro-r^fl^  bc^ir 
fsr  eTideaee. 

The  exemplification  of  the  record  of  a  will,  proved  before  the 
Judsc  of  the  former  <?ourt  jof  probates,  and  recorded  in  his  oHiee 
before  the  first  day  of  January,  in  the  year  1785,  certified  under 
the  seal  of  the  officer  having  custody  oi  the  record,  must  be  ad- 
mitted in  evidence  in  any  case^  after  it  has  been  made  to  api)ear 
that  diffgent  and  fruitless  search  has  been  made  for  the  onginai 
will. 

2  R.  s.  s»,  S  20  i2  mm.  ^>. 

S  2032.  XAm*4*  3iS94,  1001.]     Tli«  siame. 

An  exenpJified  aopy  io£  the  k^t  will  anil  teBta«?)ent  «f  Any 
deoeaaed  persiMi,  whida  baa  been  admitted  to  pjaolitfitet  whether 
as  A  vill  of  real  or  persooai  property,  or  both,  aad  recorded  in 
the  oiBee  of  tfaie  survo^te  tii  any  otMooty  oi  (this  atate,  ahall  be 
admttted  im  leridettee  m  amy  d  tht  leouLrts  of  this  Mate,  with- 
out  the  proofs  and  ^JcaAiiDAtioo  talwa  on  the  probate  tUeneof,  fiud 
wbedier  such  pcaofs  ahail  hav<e  be«ii  recorded  <or  not,  with  like 
effect  as  if  the  original  -odt  ^tmh  mriU  Uibd  been  produced  and 
provKW  JCD  SMeb  oo^irt,  when  thirty  years  hare  «Jap«ed  ai«ice  the 
vUl  wea  adttiitML  to  proliaite  aiid  recorded.  And  tJie  re^edtrdiotg 
of  floek  will  aliall  be  evideiK^  tliat  the  sauw  was  duly  admitted 
to  pgiohaUi.  The  ejKefiBi>lUiGa.tion  of  the  record  ^  a  will  which 
haa  been  proved  beA»e  the  saxro^ate  or  judge  ^f  probate,  or 
other  ^Mficer  eser-eisjii^  tl^e  Uke  jurisdiction,  ^  aootlier  estate 
mmsU  wken  4?ertiJ8«d  by  the  oMeer  having  by  law,  w!  An  the  <.'er- 
ttficajte  waa  jaade,  euat-ody  of  the  recoid,  ht^  admitted  .u  evidence, 
am  a  the  Anginal  will  was  produced  and  proved,  when  thirty 
years  have  elapsed  since  the  will  was  proved. 

L.    laM,  cfau  'Bd;   L.   l&Ol^  cU.  540.     Id  efi:eGt  iie»t   1,   1901. 

i  2633.  [B^tealfid  \fsf  L.  ViOQi,  ch.  1$.  Bee  ConaoUdated  Lawsr 
tit.  D«cedeai  Kistate  Xraw«  §  42.} 

I  2634.  tAnt'A*  10QA.J  Allowance  to  oxecator  or  aA«iiln« 
fatrAaor  4or  reeordl«s  Drill  or  exeimplHleAtiofii. 

An  egecnt^r,  or  a^dmlnistraitor^  with  the  will,  ajinexed*  wljo 
canaea  a  record  of  a  will  or  ^exemplification  to  be  niade  as  pj»- 
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scribed  in  section  forty-two  of  the  decedent  estate  law,  must  be 
allowed,  in  his  account,  the  fees  paid  by  him  therefor. 

la..    fS   3  and  4    (4   Edm.   439).      Am'd  by   L.   1009.  ch.  65.     Also  partly 

repealed   by   L.    1900,    ch.    18.      See   Consolidated   Laws,    tit.  Decedent   Bstate 

Law,    f   43.     See  note  73  of  notes  o£  Board  of  Statutory  ConsolldatioQ   at 
end  of  code. 

§  2635.   [Am'd,  1902.]    Wills  to  be  returned  after  probate. 

Except  where  special  provision  is  otherwise  made  by  law,  or 
where  the  surrogate  sends  a  will  into  another  state  or  territory 
or  into  a  foreign  country,  or  delivers  it  to  a  party  in  interest,  as 
provided  in  section  two  thousand  six  hundred  and  twenty  of  this 
aci,  a  written  will,  after  it  has  been  proved  and  recorded,  must 
be  retained  by  the  surrogate,  until  the  expiration  of  one  year 
after  it  has  been  recorded,  and,  if  a  petition  for  the  revocation  of 

frobate  thereof  is  then  filed,  until  a  decree  is  made  thereupon, 
t  must  then  be  returned,  upon  demand,  to  the  person  who  de- 
livered it,  unless  he  is  dead,  or  a  lunatic,  or  has  removed  from 
tlie  state;  in  which  case,  it  may,  in  the  discretion  of  the  surro- 
gate, be  delivered  to  any  person  named  therein  as  devisee,  or  to 
an  heir  or  assignee  of  a  devisee;  or,  if  it  relates  only  to  personal 
property,  to  the  executor,  or  administrator,  with  the  will  an- 
nexed, or  to  a  legatee. 

2  R.  S.  66.  I  54  (2  Edm.  60) ;  L.  1902,  ch.  114.  In  effect  March  12, 
1902. 

1  2630.  IVben  letters  testameatary  may  be  Issued. 

Where  a  will,  which  is  admitted  to  probate,  names  one  or 
more  persons  to  be  executor  or  executors  thereof,  upon  a  con- 
tingency, the  surrogate  must  inquire  into  the  facts,  and,  if  the 
contingency  has  happened,  that  fact  must  be  recited  in  the  decree. 
Immediately  after  a  w^ill  has  been  admitted  to  probate,  the  per- 
son or  persons  named  therein  as  executors,  w^ho  are  competent  by 
law  to  serve,  and  who  appear  and  qualify,  are  entitled  to  letters 
testamentary  thereupon;  unless,  before  the  letters  are  granted, 
a  creditor  of  the  decedent,  or  a  person  interested  in  the  estate, 
flies  an  affidavit,  specifying  his  demand,  or  how  he  is  interested, 
and  either  setting  forth  specifically  one  or  more  legal  objections 
to  granting  the  letters  to  one  or  more  of  the  executors,  or  stating 
that  he  is  advised  and  believes  that  there  are  such  objections, 
and  that  he  intends  to  file  a  specific  statement  of  the  same. 
Where  such  an  affidavit  is  filed,  the  surrogate  must  stay  the 
granting  of  letters,  at  least  thirty  days,  or  until  the  matter  is 
sooner  disposed  of.  A  specification  or  statement  of  an  objec- 
tion, made  as  prescribed  in  this  section,  must  be  verified  by  the 
oath  of  the  objector,  or  his  attorney,  to  the  effect  that  he 
believes  it  to  be  true. 

2  R.   S.  69.   f  1    (2  Edm.  71);  L.  1837.  ch.  400.   S  22   (4  Edm.  491). 

S  2637.   Sorroirate  to  Inquire  into  objections. 

The  surrogate  must  inquire  into  an  objection,  filed  as  pre- 
scribed in  the  last  section;  and,  for  that  purpose,  he  may  receive 
proof,  by  affidavit,  or  otherwise,  in  his  discretion.  If  it  appears 
that  there  is  a  legal  and  sufficient  objection  to  any  person,  named 
as  executor  in  the  will,  letters  shall  not  be  issued  to  him,  ex- 
cept as  prescribed  in  the  next  section. 

9  B.  S.  70,  I  6   (2  Edm.  71). 
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i  2<{38.   Bond;  when  recinlred. 

In  either  of  the  following  cases,  a  person  named  as  executor  in 
a  will,  may  entitle  himself  to  letters  testamentary  thereupon,  by 
g^y'mg  a  bond  as  prescribed  by  law,  although  an  objection  against 
him  has  been  established  to  the  satisfaction  of  the  surrogate: 

1.  Where  the  objection  is,  that  his  circumstances  are  sjuch,  that 
they  do  not  afford  adequate  security  to  the  creditors,  or  persons 
interested  in  the  estate,  for  the  due  administration  of  the  estate. 

2.  Where  the  objection  is  that  he  is  not  a  resident  of  the  State; 
and  he  is  a  citizen  of  the  United  States. 

But  a  person  against  whom  there  is  no  objection,  except  that 
of  non-residence,  is  entitled  to  letters  testamentary,  without  giv- 
ing a  bond,  if  he  has  an  oflBce  within  the  State,  for  the  regular 
transaction  of  business  in  person;  and  the  will  contains  an  ex- 
press provision,  to  the  effect  that  he  may  act  without  giving 
security. 

Id.;  f  7,  am*d;   L.   1873,  ch.  C57   (9  Edna.  699). 

i  22630.  Renunciation)  retraction  thereof* 

A  person,  named  as  executor  in  a  will,  may  renounce  the  ap- 
pointment by  an  instrument  in  writing,  signed  by  him,  and  ac- 
knowledged or  proved,  and  certified,  in  like  manner  as  a  deed 
to  be  recorded  in  the  county,  or  attested  by  one  or  more  wit- 
neH.se8,  and  proved  to  the  satisfaction  of  the  surrogate.  Such  a 
renunciation  may  be  retracted  by  a  like  instrument,  at  any  time 
before  letters  testamentary,  or  letters  of  administration  with  the 
will  annexed,  have  been  issued"  to  an^  other  person  in  his  place; 
or,  after  they  have  been  so  issued,  if  they  nave  been  revoked, 
or  the  person  to  whom  they  were  issued  has  died,  or  become  a 
lunatic,  and  there  is  no  other  acting  executor  or  administrator. 
Where  a  retraction  is  so  made,  letters  testamentary  may,  in  the 
discretion  of  the  surrogate,  be  issued  to  the  person  making  it. 
An  instrument  specified  in  this  section  must  be  filed  and  recorded 
in  the  surrogate's  office. 

Id..  I  8   (2  Edm.  72). 

S  2640.  Selection  of  an  executor  under  a  po'wer. 

Where  the  will  contains  a  valid  power,  authorizing  the  selec- 
tion, as  executor  thereof,  of  a  person  not  named  therein,  the 
selection  must  be  made,  by  the  person  appointed  for  that  pur- 
pose, within  thirty  days  after  making  the  decree  admitting  the 
will  to  probate;  in  default  whereof,  the  power  of  selection  is 
deemed  to  have  been  renounced.  Such  selection  must  be  made 
by  an  instrument  in  writing,  designating  the  person  selected, 
signed  by  the  proper  person,  and  acknowledged  or  proved,  and 
certified,  in  like  manner  as  a  deed  to  be  recorded  in  the  county, 
or  proved  to  the  satisfaction  of  the  surrogate,  and  filed  in  the 
surrogate's  ofiice.  Where  the  will  authorizes  the  person,  so  to 
be  selected,  to  act  with  the  executor  or  executors  named  therein, 
the  Issuing  of  letters  must  be  delayed  until  the  expiration  of  the 
period,  fixed  in  this  section  for  the  exercise  of  the  power  of 
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sdoctioii,  and,   if  the  selection  is  so  made,  for  five  days  lliere- 
tfter. 

Witliin  five  days  after  a  »eIec>t4on  ib  made,  as  prescribed  in 
the  last  section,  any  persoii  may  file  an  aifidarit,  verified -as  ^>re- 
scribed  in  section  21530  of  this  act.  showiux  that  he  is  a  creditor 
of  tlie  decedent,  or  a  person  interested  in  tne  estate,  and  setting 
f(»rlh  8pe<-ifically  one  or  more  legal  objections  to  ^antinf?  letters 
to  th<^  person  selected.  The  procx^e^linffs  in  be  takwi  thereupon 
arc  the  same,  as  prescril)«i  in  se^ctions  2*>?n'  and  S<538  of  this  act. 
If  letters  are  not  issued  to  tli«  person  so  selected,  the  pow«r  of 
selection  \h  deemed  tx>  be  exhausted. 

S  a042.   [Am^d,  1H83.3    Executor  falllnjir  to  qualify  or  re- 
nounce j  ho^fv  excluded. 

If  a  person,  named  as  executor  in  a  will,  does  not  qualify  or 
renounce,  within  thirty  days  after  proliate  thereof;  or  if  a  per- 
son, chosen  bv  virtue  of  a  power  in  the  will,  does  not  qualify  or 
renounce  within  thirty  days  after  the  filinj?  of  the  instrument 
designating?  him;  or,  in  either  ct\sie.  If  objertit>ns  are  filed,  atid  the 
executor  does  not  oualify  or  reuounee,  wichiu  five  days  after  they 
are  determined,  in  nis  favor,  or,  in  a  case  specified  in  section  2638 
of  this  act,  within  five  days  after  an  i>hji<ctkm  has  been  estab- 
lished; the  surro^ate^  must,  upon  tiie  application  of  any  other 
executor,  or  aii^'  crt-ditor  or  pei*son  interested  in  the  estate,  make 
an  order  requiring  him  to  qualify  within  a  time  therein  specified: 
and  directing  that,  in  default  of^  so  doing,  he  be  deemed  to  have 
renounced  his  appointment.  Where  it  appears  by  affidavit  or 
other  written  proof,  to  the  satisfaction  oi  the  surrogate,  that 
such  an  order  cannot,  with  due  diligence,  l)e  served  personally 
within  the  State,  upon  the  person  therein  named,  the  surrogate 
may  prescribe  the  manner  in  which  it  must  be  served,  which 
may  l^  by  publication.  If  the  person,  so  appointed  exo<titor,  does 
not  qualify  within  the  thue  fixed,  or  within  such  furtiier  time 
as  the  surrogate  allows  for  that  purpose,  an  order  m«sC  be  made 
and  recorded,  reciting  the  facts,  and  declaring  that  be  has  re- 
nounced his  appointment  as  executor.  ^  Such  an  onier  may  be 
revoked  by  the  surrogate  in  his  discretion,  and  letters  testamen- 
tary may  be  issued  to  the  i>ersott  so  failing  to  renoon^e  or 
qualify,  upon  his  application,  in  a  case  where  he  might  have  re- 
tracted an  express  renunciation,  as  prcsirlbcd  in  section  2Cr>9  of 
this  act.  And  where  any  powers  to  sell,  mortgage  or  lease  real 
estate,  or  any  interest  therein,  are  given  to  executors  as  such, 
or  as  trustees,  or  as  executors  and  trustees,  and  an>*  of  such 
persons  named  as  executoi-s  shall  neglect  to  qualify,  then  all 
sales,  niortgagt»s  and  Icjiscs  under  said  powers  made  by  the 
executors  who  sliall  tiualify  shall  be  efituilly  valid  as  if  the  other 
executors  or  trustees  had  join-ed  in  such  sale. 

2  R.  S.  TO,  71.  If  ©,  10.  11,  12  (2  Bflm.  272) ;  L.  1S83.  eh.  mi, 

8  tiHAll.  [Anrd,   1SS»S,   1M>1,    lS>]a.l      Letters   of  ndminlstra* 
tlon   >TltU   >Till   annexed;   M'heu   und  t<»   wlioui. 

li  no  person  is  named  as  exe<.'ator  in  the  will,  or  selectied  by 
virtue  of  41  4>ower  contaii»e4l  therein;  or  if,  at  n.ny  done,  bjy  reason 
of  death,  incompetency  adjudged  l»y  the  surrogate,  renuBciatioa 
in  either  of  the  methods  prescrlljed  in  sections  two  thousand  six 
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handred  aiid  tbirty-RUBe  and  two  thousand  &ix  hundred  and  forty- 
two  of  this  act,  w  revocation  of  letters^  there  Is  no  executor,  or 
adnuBifltratiCKr  with  the  will  annexed,  qualified  to  act;  the  surro- 
gate must,  upon  the  application  of  a  creditor  of  the  dcoedont,  or 
a  person  interested  in  the  eatate  of  the  decedent,  or  having  a  lien 
upon  any  real  property  upon  which  the  decedent's  estate  has  a 
lien,  and  upoD  snm  notiee  to  the  other  ctedltors  and  persons  in- 
tcmte^  in  the  C9tate,  aa  the  surrogate  deem8  proper,  ns&ue  letters 
of  administration  wUh  the  will  aimexed,  as  faUows: 

1.  To  one  or  more  of  the  residuary  legatees,  who  are  qualified 
to  act  as  administrators.  If  any  one  of  such  legatees  who  would 
otherwise  be  so  entitled  is  a  minor,  administration  shall  be 
granted  to  his  guardian,  if  competent.  A  corporation  which  is 
a  residuary  legatee  shall  be  qualified  to  act  as  such  adminis- 
trator, altnough  not  specially  autnorized  by  its  charter  or  any 
provision  of  law. 

2.  If  there  is  no  such  residuary  legatee  or  guardian,  or  none 
who  will  accept,  then  to  one  or  more  of  the  principal  or  specified 
legatees  so  qualified.  If  any  one  of  such  legatees  who  would  be 
otherwise  so  entitled  is  a  minor,  administration  shall  be  granted 
to  his  guardian,  if  competent. 

3.  If  there  is  no  such  legatee  or  guardian,  or  none  who  will 
accept,  then  to  the  husband,  or  wife,  or  to  one  or  more  of  the 
next  of  kin,  or  to  one  or  more  of  the  heirs  or  devisees,  so 
qualified. 

4.  If  there  is  no  qualified  person,  entitled  under  the  foregoing 
subdivisions,  who  will  accept,  then  to  one  or  more  of  the  cred- 
itors who  are  so  qualified,  except  that  in  the  counties  of  New 
York  and  Kings  the  public  administrator  shall  have  preference, 
after  the  next  of  kin,  over  the  creditors  and  all  other  persons. 

5.  If  there  is  no  qualified  creditor  who  will  accept,  then  to 
any  proper  person  designated   by  the  surrogate. 

2  R.  8.  71.  <  14  (2  Edm.  72) ;  I^  1893.  ch.  734;  L.  1901,  ch.  141;  L.  1910, 
ch.  685.    In  effect  Sept.  1.  1010. 

1  2644.  Id.  I  rennnclatlon  or  exclnnloii  of  pernonH  liaTlnar 
prior   riiirht. 

But  where  a  person  applies  for  letters  of  administration  with 
the  will  annexed,  as  prescribed  in  the  last  section,  and  another 
person  has  a  right  to  the  administration  prior  to  that  of  the  peti- 
tioner, the  application  must  be  made  by  petition,  unless  a  written 
renunciation  of  every  person  having  such  a  prior  right,  is  filed 
with  the  surrogate,  and  the  execution  thereof  is  iiroved  to  his 
satisfaction.  The  petition  must  pray  that  all  the  persons  having 
a  prior  right,  who  hare  not  renounced,  be  cited  to  show  canst*, 
why  administration  should  not  be  granted  to  the  petitioner.  The 
proceedings  thereupon  are  the  same,  as  upon  an  application  for 
administration  upon  the  estate  of  an  intestate. 

2  B.   S.   76,  i  35   (2  Edm.   77). 

f  24145.  Bxecntor  or  admlnlMtrntor  to  qualify. 

An  executor,  from  whom  a  bond  is  required,  as  prescribed  in 
this  article,  or  an  administrator  with  the  will  annexed,  must,  be- 
fore letters  are  issued  to  him,  qualify  as  prescribed^  by  law,  with 
respect  to  an  administrator  upon  the  estate  of  an  intestate;  and 
the  provisions  of  article  fourth  of  this  title,  with  respect  to  the 
bond  to  be  given  by  the  administrator  of  an  intestate,  apply  to  a 
bond  given  pursuant  to  this  section;   except  that,  in  fixing  the 
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penalty  thereof,  the  surrogate  mnst  take  into  consideration  the 
value  of  the   real  property,   or  of  the  proceeds  thereof,  which 
may  come   to   the   naudB   of  the  executor  or  administrator,  by 
virtue  of  any  provision  contained  in  the  will. 
2  B.  S.  76.  I  42.     See  poet.   ||  2667,  2815.  2816. 

f  2646.  BITcct  of  certain  proT-i«ioa«  limited. 

This  article  does  not  vary  the  effect  of  a  decree  for  probate, 
made  before  this  chapter  takes  effect,  as  declared  in  the  statutes 
then  in  force. 

076 
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ARTICIiB  JBECOHD. 

Revocation  of  probate. 

Sec.   2647.  Persons  Interested  miiy  Apply  to  revoke  probate. 

2048.  When  application  most  he  made. 

2649.  Citation  thereupon. 

2650.  Bxecntor,  etc.,   to  suapend  proceedlnga. 
26.tl.  Hearing. 

2652.     Decree. 

26.58.    Notice  of  decree  of  reToeatlon. 

26o3a.  Determining  validity  of  a  will. 

§§  2647-2658.    [Repealed  by  L*.  1910,  ch.  578.     In  effect  Sept 
1,  1910.] 


S  260«a*  CAdtfeA,    1882|    an'd,    1886,    18l»7.1      Determlnlav 
^^Udltr  of  a  will. 

Any  person  interested  as  deTiseet  legatee  or  otherwise,  in  a  will 
or  codicil  admitted  to  probate  in  this  state,  as  provided  by  the 
code  of  civil  procedure,  or  any  person  interested  as  heir*>at-law, 
next  of  kin  or  otherwise,  in  any  estate,  any  portion  of  which  is 
disposed  of,  or  affected,  or  any  portion  of  which  is  attempted  to 
be  disposed  of,  or  affected,  by  a  will  or  codicil  admitted  to  pro- 
bate in  this  state,  as  provided  by  the  code  of  civil  procedure, 
witiiin  two  years  prior  to  the  passage  of  this  act,  or  any  heir-at- 
law  or  next  of  kin  of  the  testator  making  such  will,  may  cause 
the  validity  or  invalidity  of  the  probate  thereof  to  be  determined 
in  an  action  in  the  supreme  court  for  the  county  in  which  such 
probate  was  had.  All  the  devisees,  legatees  and  heirs  of  the 
testator  and  other  interested  persons,  including  the  executor  or 
administrator,  must  be  parties  to  the  action.  Upon  the  com- 
pletion of  service  of  all  parties,  the  plaintiff  shall  forthwith  file 
the  summons  and  complaint  in  the  office  of  the  clerk  of. the 
court  in  which  said  action  is  begun  and  the  clerk  thereof  shall 
forthwith  certify  to  the  clerk  of  the  surrogate's  court  in  which 
the  will  has  been  admitted  to  probate,  the  fact  that  an  action 
to  determine  the  validity  of  the  probate  of  such  will  has  been 
commenced,  and  on  receipt  of  such  certificate  by  the  surrogate's 
oourt,  the  surrogate  shall  forthwith  transmit  to  the  court  in 
which  such  action  has  been  begun  a  copy  of  the  will,  testimony 
and  all  papers  relating  thereto,  and  a  copy  of  the  decree  of 
probate,  attachinf^  the  same  together,  and  certifying  the  same 
under  the  seal  of  the  court.    The  issue  of  the  pleadings  in  such 
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action  Siiall  be  confined  to  the  question'  of  whether  the  writinc^ 
produced  is  or  is  not  the  last  will  and  codicil  of  the  testator, 
or  either.  It  shall  be  tried  by  a  jury  anal  a  verdict  thereon 
shall  be  conclusive  as  to  tike  real  or  personal  property,  unless  a 
new  trial  be  granted  or  the  judgment  thereon  be  reversed  or 
vacated.  On  the  trial  of  such  ismie  tlie  decree  of  the  surrogate 
admitting  the  will  or  codicil  to  probate  shall  be  prima  facie  evi- 
dence of  the  due  attestation^  execution  and  validity  of  snclt  will 
or  codicil.  A  certified  copy  of  the  testimony  of  such  of  the  wit- 
nesses examined  upon  the  probate,  as  are  out  of  tb#  jurisdiction 
of  the  court,  dead,  or  have  become  iBcompete&t  siDce  the  probate, 
shall  be  admitted  in  evidence  on  the  trial.  The  party  strstainingr 
the  will  shall  be  entitled  to  open  and  close  the  evidence  and  argu- 
ment He  »liall  olfer  the  tHll  In  probate  aftd  re^.  7^  other 
party  shall  then  offer  his  evidence.  The  party  sustaining  the  wJlI 
shall  then  offer  his  other  evidence  and  rebutting  testimony  may 
be  offered  »a  in  otJMT  cssee.  It  all  the  def endM^  make  default 
in  pleading,  or  if  the  answers  served  in  sai^-a^i^,  raise  no  is- 
enes,  tben  the  plaintiff  may  enter  judgnetit  «»  pvovided  in  article 
ttro  of  etaapter  eleven  of  the  code  0(f  civil  preeediare  in  the  caae 
of  stmiiar  defaults  in  other  actioBs.  If  the  judgment  to  be 
entered  in  an  action  farought  under  t]^i&  section  i»  that  the  writ- 
ing iiTodnced  is  the  last  will  and  codicil,  or  either  of  the  teatatoc. 
Mid  judgment  shall  also  provide  that  all  parties  to  said  action, 
and  aU  persons  claiming  nnder  them  rabaeqoetttly  to  the  com* 
meneement  ot  the  said  actioor  be  enjoined  from  bringing  or  main- 
tftinxng  any  action  or  pvooeeding^  or  from  iaCerpeainc  or  maid- 
talning  a  defense  in  any  action  or  prdceedhig  based  upon  a  cltJm 
that  met  writing  i«  not  the  last  will  or  codicilr  or  eit&er,  of  the 
testator.  Any  judgment  heretofore  eaterM  under  this  seetion 
deterarhiing  that  the  writing  prodoced  ia  the  last  will  and  asdicil, 
Of  either,  of  the  testator,  shall,  apon  applic«tion  of  any  party 
to  aaid  action^  or  any  person  claiming  fhrdagh  or  ander  them, 
and  npon  notice  to  wueh  persons  aa  the 'court  at  qiccial  term 
shall  dhect,  be  amended  by  such  conrt  ae  as  to  enjoin  all  parttes 
to  said  action,  and  all  persons  chiming  nndev  the  parties  to  said 
a<*tion  sabsequentlT  to  the  commencement  thereefy  from  Uriugiag 
or  maintaining  any  action  or  proceeding  impcacMng  t^  validity 
of  the  probate  of  the  said  wilt  and  codicil,  or  either  of  ihuu^  or 
baaed  upon  a  claim  titat  soch  writing  Is  not  the  last  will  and 
codicil,  Or  either^  of  the  testator,  and  fi*om  setting  op  or  mala* 
taining  such  impeachment  or  cisim  by  way  of  answer  in  any 
oetlon  or   proceeding.     When   final  jodgnent  rikatt  have  been 
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entered  in  such  action,  a  copy  iheveoi  b)iiU1  be  certified  and  trans* 
mitted  to  the  clerk  of  the  surrogate's  court  in  which  such  will 
was  admitted  to  probatt.  The  action  brought  as  herein  pro- 
vided shall  be  conunottc^  wiUiia  two  ^ears  after  the  will  or 
codicil  has  been  admitted  to  probate,  but  persons  within  the 
age  of  minority,  of  unsound  mind,  imprisoned,  or  absent  ttoia 
the  state,  may  bring  such  action  two  years  after  such  disability 
has  been  removed. 
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article:  third. 
Probate  of  heirship, 

Hm.  d6tS4.  Heir,  etc.,   may  apply  to  establish  heirship. 

2666.  Oitation;  appearance  of  persons  interested. 
2660.  What  facts  to  be  ascertained;   decree  thereupon. 

2667.  Decree   to  be   recorded;    eCFect  thereof. 

2668.  Petition  to  vacate  or  modify  it. 
2680.  Id.;  when  granted. 

I  2654.  Heir,  etc.,  may  apply^  to  establtab  lielmMp. 

Where  a  person,  seized  in  fee  of  real  property  within  the  State, 
dies  intestate,  or  without  having  devised  his  real  property  to  spe- 
cific persons,  his  heirs,  or  any  of  them,  or  any  person  deriying 
title  from  or  through  such  heirs  or  any  o(  them,  may  present  to 
the  surrogate's  court  which  has  acquired  jurisdiction  of  the  es- 
tate, or,  if  no  surrogate's  court  has  acquired  such  jurisdiction,  then 
to  the  surrogate's  court  of  the  county  where  the  real  property,  or 
any  part  thereof  is  situated,  a  written  petition  duly  verified;  de- 
scribing the  real  property;  setting  forth  the  facts  upon  which  the 
jurisdiction  of  the  court  depends;  and  the  interest  ot  share  of 
the  petitioner,  and  of  each  other  heir  of  the  decedent,  in  the  real 
property;  and  praying  for  a  decree  establishing  the  right  of  inher- 
itance thereto,  and  that  all  the  heirs  of  the  decedent  may  be 
cited  to  attend  the  probate  of  that  right.  Upon  the  presentation 
of  such  a  petition  the  surrogate  must  issue  a  citation  accordingly. 

I  9666.  Citation  I  appearanee  of  persona  Interested. 

The  citation  must  set  forth  the  name  of  the  decedent  ano  of 
the  petitioner;  the  interest  or  share  which  the  petitioner  claims; 
and  a  brief  description  of  the  real  property.  Any  heir  of  the  de- 
cedent, who  has  not  been  cited,  may  nevertheless  appear  at  the 
hearing;  and  thereby  make  himself  a  party  to  the  special  proceed- 
ing. But  this  section  does  not  affect  a  right  or  interest  of  such 
a  person^  unless  he  becomes  a  party. 

Bee  91  2816.  2617,  2619  and  2623,  ante. 

I  2666.  'Wl&at  facta  to  be  asoertalnedi  deeree  tlierewpon. 

Upon  the  return  of  the  citation,  the  surrogate  must  hear  the 
allegations  and  proofs  of  the  parties.  If  it  appears  that  there  is 
a  contest,  respecting  the  heirship  of  a  party,  or  respecting  the 
share  to  which  a  party  is  entitled,  as  an  heir  of  the  decedent, 
the  surrogate  must  dismiss  the  proceedings.  If  there  is  no  such 
contest,  he  must  inquire  into  the  facts  and  circumstances  of  the 
case.  The  petitioner  must  establish,  by  satisfactory  evidence,  the 
fact  of  the  decedent's  death;  the  place  of  his  residence  at  the 
time  of  his  death;  his  intestacy,  either  generally,  or  as  to  the 
real  property  in  question;  the  number  of  heirs  entitled  to  inherit 
the  piopertj  in  question;  the  name,  age,  residence^  and  relation- 
ship to  the  decedent,  of  each;  and  the  interest  or  share  of  each  in 
the  property.  The  surrogate,  where  these  facts  are  established, 
must  make  a  decree,  describing  the  property,  and  declaring  that 
the  right  of  inheritance  thereto  has  been  established  to  his  satis* 
faction,  in  accordance  with  the  facts,  which  must  be  recited  in  the 
decree. 

L.  1873.  ch.  062,  H  1  a°d  2.  am*d;  L.  1874,  ch.  127  <9  Mm.  8a>« 


c.  18,  t.  8,  a.  8  PROBATE  OF  HEIRSHIP.  §§  2657-d» 

I  2B667.  Decree  to  be  recorded!  effect  thereof. 

An  exemplified  copy  of  a  decree,  made  as  prescribed  in  the  last 
section,  and  of  the  proofs  taken  thereupon,  may  be  recorded  in 
the  office  of  the  clerk,  or  of  the  register,  as  the  case  requires,  of 
each  county  in  which  the  real  property  is  situated,  as  prescribed 
by  law  for  recording  a  deed,  and,  from  the  time  when  the  exem- 
plifications are  so  recorded,  the  decree,  or  the  record  thereof,  is 
presumptiye  evidence  of  the  facts  so  declared  to  be  established 
thereby. 

L.  187S.    cb.  562,  |f  1  and  2,  am'd;  L.  1874.  ch.  127  (9  Edm.  861). 

I  99SS,  Petitloift  to  Tacate  or  modify  It. 

Any  person,  other  than  a  party  to  a  special  proceeding,  insti- 
tuted as  prescribed  in  this  article,  or  the  heir,  devisee,  or  assignee 
of  such  a  party,  may,  at  any  time  within  ten  years  after  a  decree 
establishing  the  right  of  inheritance  is  made  therein,  present  to 
the  court  a  written  petition,  duly  verified,  showing  that  he  has  a 
right,  title,  or  interest  in  the  real  property,  or  a  part  thereof,  which 
is  injuriously  affected  by  the  decree;  stating  that  the  decree  is 
erroneous  in  some  material  particular,  specified  therein;  and 
praying  that  the  decree  may  be  set  aside  or  modified  in  that  par- 
ticular, and  that  all  the  persons,  whose  heirship  was  established 
by  the  decree,  may  be  cited  to  show  cause,  why  the  prayer  of 
the  petition  should  not  be  granted.  If  an  heir  has  since  died,  or 
has  conveyed  the  share  or  interest  so  established,  by  a  deed  duly 
recorded  in  the  county,  the  petition  must  state  that  fact;  and 
must  pray  that  the  persons  who  have  succeeded  to  his  interest, 
may  be  also  cited.  Upon  the  presentation  of  such  a  petition,  the 
surrogate  must  issue  a  citation  accordingly. 

I  aesa.  Id.|  when  granted. 

Where  a  petition  is  presented  as  prescribed  In  the  last  sec- 
tion, and  it  appears,  upon  the  hearing,  that,  if  the  petitioner,  or 
his  ancestor,  testator,  or  grantor,  had  been  a  party  to  the  special 
proceeding,  the  decree  or  a  part  thereof  could  not  have  been 
legally  made,  as  prescribed  in  this  article,  the  surrogate  must  va- 
cate or  modify  the  decree  accordingly.  An  exemplified  copy  of  the 
decree  or  order,  so  vacating  or  modifying  the  original  decree,  may 
be  recorded  in  the  office  of  any  clerk  or  register,  where  a  copy  of 
the  original  flecree  was  recorded. 
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article:  fourth. 

Oram  of  letters  of  administratUM, 

8ec  2060.  Who  entiticil  to  lettern  of  administration. 
2(501.   rr-rsons  liicunu^ettnit  to  rwoive  lettors. 
2002.   Appllc-atiou    for  letters. 
U«u;i.  Citations:  procecdinipi  ttpttti  return  tbori'of. 
2(1(54.   AdiuiniRtrntor'H  bond. 

2()(>5.  When    county    treawirer    to   be   ex-vfiicio   public   admiulstratoe. 
2«{ij0.   Boud,   U'tter.s  of  admlii!Ktrftt1<»n  iind  proooedinjcH  thereon. 
2(»«7,  When   authority  of  oounty  tronsMwr  Huper»eded. 
2008.  IMwi-rs    and    i»roceetlinfea    «f    county    treasurer    as    administrator; 

payments   into   si«te    ireastiry. 
2C09.  Public  adralnlstrator  of  Kings  connty. 

f  2(iao.  TAmM,  1N04,  ld07,  lIMm.}  W^bo  «>ntltle4  to  lett«ni 
of  adniiaifitratlon. 

Administration  iu  ease  of  intestacy  must  be  granted  to  the 
rt'Iatives  of  the  deceasetl  entitled  to  succeed  to  his  personal  p«op- 
erlT,  who  will  accent  the  same,  in  the  following  onier: 

1.  To  the  surviving  husband  or  wife. 

2.  To  the  children. 
8.  To  the  father. 

4.  To  the  mother. 

5.  To  the  brothers, 
(i.  To  the  sisters. 

7.  To  the  Krandchildren. 

8.  To  any  other  next  of  kin  entitled  to  share  in  the  distribu- 
tion of  the  estate, 

0.  To  an  executor  or  administrator  of  a  sole  lei^teer  naxMd  in 
a  will,  whereby  the  whole  estate  is  devised  to  such  deceased  sole 
lejfatee. 

If  a  person  entitled  is  a  minor,  ad  mi  riist  ration  must  be  granted 
to  his  ;?uardiau,  if  competent,  in  preforcuce  to  creditors  or  other 
persons.  If  no  relative,  or  guardian  of  a  miuor  relative,  will  ac- 
cept the  same,  the  letters  must  be  granted  to  the  creditors  of  the 
dweasod;  tho  creditor  first  applying,  if  otherwise  competent,  to  be 
entitled  to  preference.  If  no  creditor  applies,  the  le.ttors  must  be 
granted  to  any  other  person  or  persons  h.'gally  competent,  Let- 
lers  of  administration  shall  also  be  granted  to  an  executor  or 
administrator  of  a  deceased  person  named  as  sole  legatee  in  a 
will.  The  public  admini.««trator  in  the  city  of  New  York  has 
prefereiu-e  after  the  next  of  kin  and  after  an  executor  or  ad- 
ministrator of  a  sole  legatee  named  in  a  will  whereby  the  whole 
estate  is  devised  to  such  deceased  sole  legatee  over  creditors  and 
all  other  persons.  Tn  other  counties,  the  county  treasurer  shall 
have  preference  next  after  creditors  over  all  other  persons.  If 
several  persons  of  the  same  degree  of  kindred  to  the  intestate 
are  entitled  to  administration,  they  must  be  preferred  in  the 
following  order:  First,  men  to  women:  second,  relatives  of  the 
whole  blood  to  those  of  the  half  blood:  third,  unmarried  women 
to^  married.  If  there  are  several  persons  eipially  entitled  to  ad- 
ministration, the  surrogate  may  grant  letters  to  one  or  more  of 
such  persons,  and  administration  may  be  granted  to  one  or  more 
competent  persons,  althouffh  not  entitled  to  the  same,  with  the 
consent  of  the  person  entitled  to  be  joined  with  such  person  or 
persons;    which    consent   must    be    in   writing,    and    filed    In    the 
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office  of  the  surrofi^ate.  If,  in  an  action,  brought  or  about  to  be 
brought,  the  intestate,  if  living,  would  be  a  proper  party  thereto, 
anj-  party  to  such  action,  interested  in  the  subject  thereof,  may 
apply  to  the  surrogate's  court  for  the  granting  of  letters  of  ad- 
ministration to  himself,  or  some  other  qualified  person,  and  upon 
the  jurisdictional  facts  being  satisfactorily  shown,  and  no  rela- 
tive, or  guardian  of  a  minor  relative,  and  no  creditor,  county 
treasurer  or  public  administrator  consenting  to  such  ad- 
ministration, some  legally .  competent  person  must  be  appointed 
administrator. 

L.  1894.  ch.  a03:  I*.  189T.  ch.  177.  AmM  by  I*  190©,  cb.  63.  Also  partlv 
repealed  by  L.  10<)0.  cb.  IS.  Ste  C.-.r«olirt.itcd  Laws.  tit.  Deceient  Bsute 
Law,  i  103.  See  nute  74  of  notes  oC  Boanl  of  Statatory  Oonaolidatlou  at 
ead  of  code. 

{  2061.  {Am'dy  1S9S.]  Pemona  Inoompeteut  to  receive 
lettem. 

^  Letters  of  administratiori  shnll  not  be  granted  to  a  person  con- 
victed of  an  infamous  crime,  nor  to  any  one  incapable  by  luw  of 
making  a  contract,  nor  to  person  not  a  citizen  of  the  United 
States,  unless  be  is  a  resident  of  the  slate,  nor  to  a  person  under 
twenty-one  years  of  age,  or  who  is  adjudged  incompetent  by  the 
surrogate  to  execute  the  duties  of  such  trust  by  reason  of  drunk- 
enness, improvidence  or  want  of  understanding. 

li.  1893,  ch.  686. 

«  2<I62.   [Am>d,  1803,  1900.]     Application  for  letters. 

A  person  entitled  absolutely  or  contingently,  to  administration 
on  the  estate  of  an  intestate,  or  nny  person  having  a  claim  for 
the  funeral  expenses  of  the  decedent,  may  present  to  the  surro- 
gate's court  having  jurisdiction,  a  written  petition,  duly  verified, 
praj-ing  for  a  decree  awarding  letters  of  administration,  either  to 
him,  or  to  such  other  person  or  persons,  having  a  prior  right,  as 
is  entitled  thereto,  or  in  the  alternative,  as  the  petitioner  elects, 
and  if  necessary,  that  the  persons  required  to  be  cited,  as  pre- 
scribed in  the  next  section,  be  cited  to  show  cause  why  such  a  de- 
cree should  not  be  made.  The  petition  must  set  forth  the  peti- 
tioner's title;  the  facts  on  which  the  jurisdiction  of  the  court  to 
grant  letters  of  administration  npon  the  estate  depends;  and  the 
names  of  the  husband  or  wife,  if  any,  and  of  the  next  of  kin  of 
the  decedent,  so  far  as  they  are  known  to  the  petitioner,  or  can 
bo  ascertained  by  him  with  due  diligence.  A  citation  shall  not  bo 
is.sued.  and  a  dpcre«  shall  not  be  made,  where  a  citation  is  not 
necessary,  until  the  petitioner  presumptively  proves,  by  affidavit 
or  otherwise,  to  the  satisfaction  of  the  surrogate,  the  existence  of 
all  the  jurisdictional  facts,  and  particularly  that  the  decedent  left 
no  will.  For  the  purpose  of  the  inquiry  touching  any  of  these 
matters,  the  surrogate  may  issue  a  subpoena,  requiring  any  per- 
son to  attend  and  be  examined  as  a  witness. 

Am'd  by  L.  1898,   ch.  686;  L.   1909,   ch.   IM.     In  effect  Sept.   1,   190©. 

I  2663.  rAm*«1y  1803,  1011.1  CltnttonM;  proceecHngm  npon 
retnrn  thereof. 

Every  person,  being  a  resident  of  the  State,  who  has  a  right  to 
administration,  prior  or  equal  to  that  of  the  i)etitioner,  and  who 
has  not  renounced,  mus^  be  cited  upon  a  petition  for  letters  of 
administration.  The  surrogate  may,  in  his  discretion,  issue  a  cita- 
tion to  non-residents,  or  those  who  liavp  renounced,  or  to  any  or 
all  other  persons  interested  in  the  estate,  whom  he  thinks  proper 
to  cite.  Where  it  is  not  necessary  to  citp  any  person,  a  decree, 
granting  to  the  petitioner  letters,  may  be  made  on  presentation  of 
the  petition.  Where  the  surrogate  is  unable  to  ascertain,  to  his 
satisfaction,  whether  the  decedent  left,  surviving  hinn  anv  person 
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entitled  to  succeed  to  his  estate,  or  if  it  shall  appear  to  the  surro- 
gate that  the  decedent  left  no  heirs^at-Iaw  or  next  of  kin,  a  cita- 
tion must  be  issued  directed  generally  to  all  creditors  of,  and  per- 
sons interested  in  the  estate,  and  also  to  the  attorney-general,  and 
the  public  administrator  of  the  proper  county,  requiring  them  to 
show  cause  why  administration  should  not  be  granted  to  the  peti- 
tioner. Any  person  who  has  a  right  to  administration,  prior  or  equal 
to  that  of  the  petitioner,  may  renounce  his  right  by  a  written  instra- 
ment,  acknowledged  or  proved  and  certified  in  like  manner  as  a 
deed  to  be  recorded  in  the  county,  or  otherwise  proved  to  the  sat- 
isfaction of  the  surrogate;  which  must  be  filed  in  the  surrogate's 
office.  Where  a  citation  is  issued,  any  creditor  of  the  decedent, 
or  any  person  interested  in  the  personal  estate,  although  not  cited, 
maj^  appear  and  make  himself  a  party  to  the  special  proceeding, 
in  like  manner  and  with  like  effect,  as  a  devisee  or  legatee,  who 
is  not  cited  on  an  application  for  probate.  On  the  return  of  a 
citation,  issued  as  prescribed  in  this  article,  the  surrogate  must 
make  such  a  decree  in  the  premises  as  justice  requires.  The  de- 
cree may  award  administration  to  any  party  to  the  special  pro- 
ceeding who  appears  to  bo  entitled  thereto.  The  surrogate,  in  his 
discretion,  may  award  administration  without  a  personal  exam- 
ination of  the  persons  to  whom  it  is  awarded. 

Am'd  by  L.   1803.  ch.  686;  L.   1911,  ch.  431,  In  effect  Sept.  1,  1911, 

i  2604.   [Am'd^  1803.]     Admlnlntrator'a  bond. 

A  person  appointed  administrator,  before  letters  are  issued  to 
him,  must  file  his  official  oath,  execute  to  the  people  of  the 
State,  and  file  with  the  surrogate,  the  joint  and  several  bond 
of  himself  and  two  or  more  sureties,  in  a  penalty  fixed  by  the 
surrogate,  not  less  than  twice  the  value  of  the  personal  property 
of  which  the  decedent  died  possessed  and  of  the  probable  amount 
to  be  recovered  by  reason  of  any  right  of  action,  granted  to  an 
executor  or  administrator,  by  special  provision  of  law.  The  sum 
to  be  fixed  as  the  amount  of  the  penalty  must  be  ascertained 
by  the  surrogate,  by  the  examination  on  oath  of  the  applicant 
or  any  other  person,  or  otherwise,  as  the  surrogate  thinks  proper. 
The  bond  must  be  conditioned  that  the  administrator  will  faith- 
fully discharge  the  trust  reposed  in  him  as  such  and  obey  all 
lawful  decrees  and  orders  of  the  surrogate's  court  touching  the 
administration  of  the  estate  committed  to  him.  But  where  a 
right  of  action  is  granted  to  an  executor  or  administrator  by 
»  special  provision  of  law,  if  it  appears  to  be  impracticable  to  give 
•  a  bond  sufficient  to  cover  the  probable  amount  to  be  recovered, 
\  the  surrogate  may,  in  his  discretion,  accept  modified  security, 
I  and  issue  letters  limited  to  the  prosecution  of  such  action,  but 
restraining  the  executor  or  administrator  from  a  compromise  of 
the  action,  and  the  enforcement  of  any  judgment  recovered 
therein,  until  the  further  order  of  the  surrogate  on  additional 
further  satisfactory  security.  In  cases  where  all  the  next  of  kin 
to  the  intestate  consent  the  penalty  of  the  bond  need  not  exceed 
double  the  amount  of  the  claims  of  the  creditors,  against  the  es- 
tate, presented  to  the  surrogate,  pursuant  to  a  notice  to  be  pub- 
lished twice  a  week  for  four  weeks  in  th^^-official  State  paper  and 
in  two  newspapers  published  in  the  city  of  New  York,  and  once 
a  week  for  four  weeks  in  two  newspapers  published  in  the  county 
where  the  intestate  usually  resided,  and  in  the  county  where  he 
died,  reciting  an  intention  to  apply  for  letters  under  this  pro- 
vision, and  notifying  creditors  to  present  their  claims  to  the  sur- 
rogate on  or  before  a  day  to  be  fixed  in  such  notice,  which  shall 
be  at  least  thirty  days  after  the  first  publication  thereof;  but  no 
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bond  so  given  shall  be  for  less  than  five  thousand  dollars; 
and  such  bond  may  be  increased  by  order  of  the  surrogate  fur 
cause  sho\^'n.  Pending  such  application,  no  temporary  adminis- 
trator shall  be  appointed,  except  on  petition  of  such  next  of  kin. 

L.  1893,  ch.  086.     See  Banking  Law,  |  1586,  L.  1907,  ch.  612. 
i  2065.  [Am'd,   18»3.]     TVlien   county  treaiinrer   to   be   ez- 
offlelo   public   adiuliilstra.tor. 

The  county  treasurer  of  each  county,  except  New  Tork  and 
Kings,  by  virtue  of  his  ofQce,  has  authority  to  collect  and  take 
charge  of  the  assets  of  every  person  dying  intestate,  amounting 
to  one  hundred  dollars  or  more,  on  which  letters  of  administration 
are  not  granted,  in  the  following  cases: 

1,  When  such  persons  leave  assets  in  the  county  of  the  treas- 
urer and  there  is  no  widow  or  relative  in  the  county  entitled  or 
competent  to  take  letters  of  administration  on  the  estate. 

2.  \Vhen  assets  of  any  such  person,  after  his  death,  come  into 
the  county  of  the  treasurer  and  there  is  no  person  in  the  county 
entitled  and  competent  to  take  administration  of  the  estate. 

In  such  cases  intestacy  is  presumed  until  a  will  is  proved  and 
letters  testamentary  issued  thereon.  For  the  purpose  of  collect- 
ing  and  preserving  such  estates,  the  county  treasurer  may  main- 
tain suits  in  his  name  of  office,  and  without  any  other  authority, 
in  the  same  manner  as  an  executor  may  by  law.  If  there  is  a 
widow  or  relative  of  such  intestate  entitled  to  administration  on 
his  estate  in  the  county,  and  if  due  proof  is  made  to  the  surro- 
gate in  the  county  that  there  are  creditors  or  relatives  of  the 
deceased,  residing  more  than  one  hundred  miles  distant  from 
the  residence  of  the  surrogate,  who  are  interested  in  the  dis- 
tribution of  the  estate,  and  that  the  effects  of  the  deceased  are 
in  danger  of  waste  or  embezzlement,  he  may  grant  an  order  to 
the  treasurer  of  the  county,  authorizing  him  to  seize  and  secure 
the  said  effects,  or  any  part  thereof,  which  order  shall  vest  in 
him  all  the  powers  given  in  this  section.  When  any  county  treas- 
urer is  authorized,  pursuant  to^he  provisions  of  this  section,  to 
take  charge  of  any  property  of  on  intestate,  he  shall  have  the 
same  powers  and  be  entitled  to  take  the  same  proceedings  which 
an  administrator  of  the  estate  of  a  deceased  person  may  have 
or  be  entitled  to  take,  foi  the  discovery  of  any  property  of  the 
intestate,  which  may  be  concealed  or  withheld,  and  for  the  sale 
of  any  that  may  be  perishable;  and  to  cause  an  inventory  of  the 
property  of  the  intestate  to  be  made  by  appraisers  appointed  by 
the  surrogate,  executed  by  the  county  treasurer  and  filed  with 
the  surrogate.  Such  inventory  shall  be  returned  to  the  surrogate 
within  ten  days  after  the  county  treasurer  takes  charge  of  such 
property;  and  the  time  for  making  the  return  may,  for  good  cause 
shown,  be  extended  by  the  surrogate  ten  days  longer.  If  the 
county  treasurer  neglects  to  make  the  return  within  the  time 
prescribed,  he  shall  forfeit  the  sum  of  five  hundred  dollars,  to 
be  sued  for  and  recovered  by  the  county  superintendent  of  the 
poor,  for  the  use  of  the  poor  of  the  county,  and  also  forfeit  his 
office.  The  treasurer  of  the  county  of  Richmond  shall  not  act  in 
any  case  where  the  public  administrator  of  the  city  of  New  York 
has  jurisdiction. 

L.   1893,  ch.  686. 

i  26e«,  [Am'd,  1803.]  Bond|  letters  ol  admtnl«tratlon  and 
proceedlnffM  tbereon. 

When  the  Inventory  is  returned,  the  county  treasurer  must  give 
the  bond  required  by  law  to  be  given  by  a  temporary  adminis- 
trator appointed  by  a  surrogate,  with  such  sureties  and  in  such 
penalty  as  the  surrogate  approves,  and  the  surrogate  must  then 
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Issne  letters  to  anch  county  treasurer,  anthorizfnjr  hitn  to  collect 
and  preserve  the  estate  of  the  deceased.  The  surrogate  must 
immediately  thereafter  caase  notice  thereof  to  be  pnbhshed  once 
in  each  week  for  three  months,  in  a  newspaper  printed  in  his 
county,  and  in  the  official  State  paper,  requiring  all  persons  claim- 
ing a  right  to  administer  on  such  estate  to  appear  and  interpose 
such  claim  before  the  surrogate  within  a  certain  time  to  be 
therein  specified,  not  less  than  six  months  after  the  first  publica- 
tion of  such  notice  in  the  official  State  paper.  If  be/ore  8U<A 
time  any  person  entitled  to  administer  appears  and  claims  the 
same,  the  surrogate  must  canse  ten  days'  notice  of  such  claim  to 
be  served  on  the  county  treasurer  and  may,  at  the  expiration  of 
such  time,  grant  letters  to  such  persons  unless  it  appear  that  he 
is  not  entitled  thereto;  and  thereon  the  publication  of  the  notice 
must  be  discontinued.  At  the  time  appointed,  if  letters  have  not 
been  previously  granted,  any  person  entitled  to  administration  on 
snch  estate  and  duly  qualified  and  competent,  who  appears  and 
claims  the  same,  shall  be  entitled  to  letters  testamentary  or  of 
administration,  as  the  case  may  be.  On  the  granting  of  snch 
letters,  all  control  and  authority  of  the  county  treasurer  over  ttie 
estate  of  the  deceased  cease,  and  he  must  deliver  all  the  assets 
in  his  hands  to  the  person  so  appointed  after  deducting  therefrom 
the  expenses  incurred  in  securing  and  preserving  the  assets,  in 
obtaining  letters,  and  publishing  the  notice  herein  required,  and 
a  reasonable  compensation  for  his  services  not  exceeding  three 
dollars  for  each  day  necessarily  employed,  to  be  allowed  and 
taxed  by  the  surrogate  on  the  oath  of  the  county  treasurer.  If 
letters  testamentary  or  of  administration  be  not  granted  by  the 
surrogate  to  any  person  at  or  before  the  expiration  of  the  time 
specified  in  the  notice  then  unless  it  appear  that  such  letters  have 
already  been  granted  by  some  other  surrogate,  the  surrogate 
must  grant  letters  of  administration  thereon  to  the  county  treas- 
urer as  in  other  cases,  on  receiving  the  like  bond,  with  the  like 
sureties,  and  in  the  like  penalty,  as  administrators  are  required 
to  give.  The  county  treasurer  must  accept  of  such  letters  and 
give  the  bond  above  required.  Such  letters  and  the  record  thereof, 
and  a  transcript  of  such  record,  duly  certified,  are  conclusive 
evidence  of  the  authority  of  the  county  treasurer  in  all  cases  in 
which  the  surrogate  has  jurisdiction  under  this  article.  The  sur- 
rogate must  immediately  transmit  to  the  comptroller  a  certified 
copy  of  all  such  letters  granted  by  him  to  the  county  treasurer, 
the  expense  of  which  must  be  paid  to  him  out  of  the  State  treas- 
ury, on  the  warrant  of  the  comptroller.  Until  letters  of  adminis- 
tration be  granted,  the  county  treasurer  shall  not  proceed  further 
in  the  administration  of  any  estate  than  to  pay  the  funeral 
charges  of  the  deceased,  to  collect  debts,  to  take  possession  of 
and  secure  his  effects,  to  sell  such  thereof  as  are  perishable  ana 
to  defray  the  expenses  of  the  proceedings  required  by  law. 
L.    1803,   ch.  686. 

S  2067.   [Am'd,   18dd.]      VThen    authority   of  conntr  treaa- 
vrer  saper«eded. 

The  powers  and  authority  of  the  county  treasurer  in  relation 
to  the  estate  of  a  deceased  person  shall  be  superseded: 

1.  By  the  production  of  letters  testamentary  granted  before  or 
subsequently  to  his  becoming  vested  with  the  authority  of  an 
administrator  on  the  same  estate. 

2.  By  the  production  of  letters  of  administration  granted  to 
any  other  person  on  the  some  estate  before  the  county  treasurer 
became  vested  with  the  powers  of  an  administrator  thereon. 

3.  By  the  production  of  letters  of  administration  issued  by  the 
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snrrogate  of  a  connty  in  this  State  of  which  the  deceased  was  a 
resident  at  the  time  of  his  death,  granted  after  the  county  treas- 
urer became  vested  with  the  powers  of  an  administrator  on  the 
estate  of  such  deoeaned. 

When  his  authority  is  so  superseded,  he  must  deliver  to  tho 
executor  or  administrator  i)roducing  such  letters,  all  the  assets 
of  the  deceased  in  his  hands,  after  deducting  therefrom  the 
allowance  for  his  services  and  the  expenses  Incurred  to  be  taxed 
and  allowed  by  the  surrogate.  All  acts  done  by  him  in  good 
faith  previous  to  the  time  when  his  authority  shall  be  superseded 
shall  be  valid.  All  suits  commenced  by  him  may  be  continued 
by  and  in  the  name  of  the  executor  or  administrator  who  suc- 
ceeds him  in  the  administration  of  the  estate  in  relation  to  which 
the  suit  may  be  brought. 

L.    1898,   ch.   680. 

I  2068.  tAm'd,  1803.1  Poivem  and  proceedlnir«  of  county 
treaanrer  an  administrator;  paynments  Into  state  treaanry. 

On  receiving  letters  of  administration,  the  county  treasurer 
shall  be  vested  with  all  the  powers  and  rights  of  other  admin- 
istrators, and  subject  to  the  same  duties  and  obligations,  excppt 
as  herein  otherwise  provided.  He  must  account  and  may  be  com- 
pelled to  account  in  tlie  same  manner  as  other  administrators, 
and  proceedings  for  such  accounting  may  be  had  at  the  instance 
of  any  person  interested,  or  of  the  attorney-general  or  the  comp- 
troller, lie  must  be  allowed  on  the  settlement  of  his  accounts 
for  his  expenses  as  other  administrators,  and  for  his  services 
double  the  commissions  allowed  them  by  law.  The  residue  of 
any  moneys  in  his  hands  must  be  paid  into  the  treasury  of  the 
state  for  the  benefit  of  the  persons  entitled  to  receive  the  same. 
lie  must  exhibit  to  the  comptroller  annually,  at  the  time  of 
rendering  bis  account  of  ta^es,  a  verified  statement  of  all  moneys 
received  by  him  for  commissions,  services  and  expenses,  and  the 
total  amount  of  his  receipts  and  expenditures  in  each  case  In 
which  he  has  taken  charge  of  and  collected  any  effects,  or  in 
which  he  has  administered  on  any  estate  during  the  preceding 
3'ear,  with  the  name  of  the  deceased,  his  plare  of  residence  at 
the  time  of  his  death,  if  known,  and  the  place  from  whirh  he 
came,  if  he  was  not  a  resident  of  the  State  at  tho  time  of  his 
death.  A  copy  of  such  stattiuent  must  be  published  once  a  week 
for  three  weeks  in  a  paper  printed  in  the  county  and  in  the  official 
State  paper,  the  expense  of  which  may  be  retained  by  him  out 
of  any  balance  in  his  hands  payable  into  the  State  treasury.  For 
a  neglect  to  comply  witli  this  provision,  he  forfeits  one  hundred 
dollars  to  the  people  of  the  State,  to  be  recovered  by  the  attorney- 
general,  and  the  comptroller  shall  give  notice  to  the  attorney- 
general  of  every  such  omission. 

L.    1003.    cb.    686.  ;  .     ,. 

I   acmo,   [Am*d,  ISOSy  1904.]   Pa1»llc  admlnlwtrator  of  Klnffs 
oonnty. 

The  surrogate  of  the  county  of  Kings  shall,  on  or  before  the 
nineteenth  day  of  October,  nineteen  hundred  and  eleven,  and 
every  five  years  thereafter  —  except  as  hereinafter  provided  — 
appoint  a  suitable  person  as  public  administrator  of  said  county 
to  hold  office  for  the  term  of  live  years  unless  sooner  removed  for 
cause,  the  said  term  beginning  on  the  nineteenth  day  of  October, 
nineteen  hundred  and  eleven.  In  case  of  a  vacancy  in  said  office 
by  reason  of  death,  resignation  or  otherwise  said  surrogate  shall 
fill  the  same  by  appointing  a  suitable  person  as  public  adminis- 
trator for  the  full  term  of  five  years  from  the  date  of  such  uy- 
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pointment  and  qualification.  Before  entering  upon  the  perform- 
ance of  the  duties  of  bis  office  the  person  so  appointed  must  take 
and  subscribe  before  the  county  clerk,  or  a  justice  of  the  supreme 
court,  the  constitutional  oath  of  office,  and  execute  a 
bond  with  sureties  to  be  approved  by  a  justice  of  the  su- 
preme court,  to  the  county  of  Kings,  in  a  penal  sum 
of  fifty  thousand  dollars,  conditioned  for  the  faithful  dis- 
charge of  all  the  duties  of  his  office,  and  that  he  will  fully 
and  correctly  account  for  and  pay  over  all  moneys  and  property 
that  may  come  into  his  hands  as  such  public  administrator,  ac- 
cording to  law,  which  bond  must  be  filed  with  the  clerk  of  the 
county.  He  shall  be  entitled  to  retain  from  all  moneys  or  prop- 
erty of  any  intestate  that  come  into  his  hands  after  deducting  all 
actual  and  necessary  expenses,  the  same  commissions  as  are  now 
allowed  by  law  to  executors  or  administrators,  and  ho  shall  re- 
ceive a  salary  for  his  services  to  be  fixed  by  the  board  of  esti- 
mate and  apportionment  of  the  city  of  New  York  upon  the  rec- 
ommendation of  the  surrogate  of  the  county  of  Kings,  the  same 
to  be  raised  and  paid  each  year  in  the  same  manner  as  are  other 
county  charges.  The  public  administrator  shall  not  receive  to 
his  own  use  any  fees  or  emoluments  in  addition  to  his  salary,  and 
he  shall  pay  into  the  treasury  of  the  city  of  New  York  all  com- 
missions and  costs  received  by  him  from  any  source  whatever: 
such  payments  shall  be  made  monthly  and  shall  be  accompanipd 
by  a  sworn  statement  in  such  form  as  the  comptroller  of  the  city 
of  New  York  shall  prescribe,  showing  in  detail^  the  costs  and 
commissions  received  and  allowed  to  him.  A  suitable  office  for 
said  public  administrator  shall  be  provided  for  him  in  one  of  the 
county  buildings  in  the  county  of  Kings.  The  surrogate  shall 
also  appoint  a  counsel  and  a  clerk  to  said  public  administrator, 
their  salaries  to  be  fixed  by  the  board  of  estimate  and  apportion- 
ment of  the  city  of  New  York  upon  the  recommendation  of  said 
surrogate  and  to  be  raised  and  paid  each  year  in  the  same  man- 
ner as  are  other  county  charges.  He  shall  have  the  prior  right 
and  authority  to  collect,  take  charge  of  and  administer  upon 
the  goods,  chattels,  personal  property  and  debts  of  persons  dying 
intestate,  and  for  that  purpose  to  maintain  suits  as  such  public 
administrator  as  any  executor  or  administrator  might  by  law  in 
the  following  cases: 

1.  Whenever  such  person  dies  leaving  any  assets  or  effects  in 
the  county  of  Kings,  and  there  is  no  widow,  husband  or  next  of 
kin  entitled  to  a  distributive  share  in  the  estate  of  such  intestate, 
resident  in  the  state,  entitled,  competent  or  willing  to  take  out 
letters  of  administration  on  such  estate. 

2.  Whenever  assets  or  effects  of  any  person  dying  intestate, 
after  his  death,  come  into  the  county  of  Kings  and  there  is  no 
such  person  entitled,  competent  or  willing  to  take  administration 
of  the  estate.  In  such  cases  intestacy  is  presum^  until  a  will 
is  proved  and  letters  testamentary  issued  thereon.  All  provi- 
sions of  law  conferring  jurisdiction,  anthority  or  power  on,  or 
otherwise  relating  to,  the  office  of  public  administrator  of  the 
city  of  New  York  and  to  the  office  of  public  administrator  in  the 
several  counties  of  the  state,  so  far  as  applicable,  apply  to  and 
are  conferred  on  the  office  hereby  created.  The  surrogate  of  the 
county  of  Kings,  in  cases  where  now  authorized  by  law  to  issue 
letters  of  temporary  administration,  may  in  his  discretion  issue 
letters  of  temporary  administration  to  such  administrator  with- 
out further  security  than  required  by  this  section. 

L.  1«93,  ch.  68C;  L.  10(»4,  oh.  3r>7;  L.  1911,  ch.  774,  In  effect  Jwly  26, 
1911. 
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ARTICLE  FIFTH. 

Temporary  administratUm. 

Bee.  2870L  When  aM  how  temponirjr  admlnistraton  majr  be  aypotnted. 
2871.  Apparently  aapeTaeded  by  |  2670. 
9672.  General  powers,  etc.,  of  temporary  admlniatrator. 
2973.  Id.;  as  to  requlrlnc  creditors  to  iHwaent  claima. 
2674.  Id.;  as  to  paying  debts. 
2075.  Id.;  as  to  real  property. 

2676.  Special  powers  of  temporary  administrator  of  absentee. 

2677.  Temporary  administrator  of  absentee  may  provide  for  family. 

2678.  Deposit  of  money  by  temporary  administrator. 

2679.  Proceedings  where  he  neglects  to  deposit. 

2680.  Money  deposited;  how  withdrawn. 

2681.  Notices  required  by  this  article;  how  given. 

2682.  When  time  to  run  for  or  against  the  estate. 

2663.  Application  of  this  chapter  to  collectors,  etc.,  heretofore  appointed. 

I  9670.    [Am'd,  1893,  lOOl.]    IVben  and  hoir  temporarr  ad- 
■atnlAtrators  may  be  appointed. 

On  the  application  of  a  creditor,  or  a  person  interested  in  the 
estate,  the  surrogate  may,  in  his  discretion,  issue  to  one  or  more 
persons,  competent  and  qualified  to  serve  as  executors,  letters  of 
temporary  administration,  in  either  of  the  following  cases: 

1.  "When  for  any  cause,  delay  necessarily  occurs  in  the  granting 
of  letters  testamentary  or  letters  of  administration,  or  in  probat- 
ing a  will. 

2.  Where  a  person,  of  whose  estate  the  surrogate  would  have 
jurisdiction,  if  he  was  shown  to  be  dead,  disappears  or  is  missing, 
so  that,  after  diligent  search,  his  abode  cannot  be  ascertained, 
and  under  circumstances  which  afford  reasonable  ground  to  be- 
Ueve  either  that  he  is  dead,  or  that  he  has  become  a  lunatic,  or 
that  he  has  been  secreted,  confined,  or  otherwise  unlawfully  made 
away  with;  and  the  appointment  of  a  temporary  administrator 
Is  necessary  for  the  protection  of  his  property,  and  the  rights  of 
creditors  or  of  those  who  will  be  interested  in  the  estate,  if  it 
is  found  that  he  is  dead.  An  appointment  of  a  temporary  admin- 
istrator, in  a  case  specified  in  subdivision  first  must  be  made  by 
an  order.  At  least  ten  days'  notice  of  the  application  for  such 
an  order  must  be  given  to  each  party  to  the  proceeding  who  has 
appeared,  unless  the  surrogate  is  satisfied  by  proof  that  the  safety 
of  the  estate  requires  the  notice  to  be  shortened,  in  which  case  he 
may  shorten  the  time  of  service  to  not  less  than  two  days.  Ap- 
plication for  such  an  appointment,  in  a  case  specified  in  subdi- 
vision second,  must  be  made  by  petition,  in  like  manner  as  where 
an  application  is  made  for  administration  in  case  of  intestacy; 
and  the  proceedings  are  the  same  as  prescribed  in  article  fourth 
of  this  title,  relating  to  such  last  mentioned  opplication.  Such 
an  application  for  the  appointment  of  a  temporary  administratoi 
may  also  be  made,  with  like  effect,  and  in  like  manner,  as  if  mada 
by  a  creditor,  by  the  county  treasurer  of  the  county  whore  tht 
person,  whose  estate  is  in  question,  last  resided;  or,  if  he  was  not 
a  resident  of  the  state,  of  the  county  where  any  of  his  property, 
real  or  personal,  is  situated.  A  temporary  administrator  must 
qualify,  as  prescribed  in  article  fourth  of  this  title,  with  respect 
to  an  administrator  in  chief. 

L.  laOS,  eh.  686;  Lb  1001,  ch.  20.    In  effect  Sept.  1,  1901. 
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I  2671.  [Apparently  Bupeneded  by  section  2670.] 

I  2672.     [Am'dy  1881.]     General  poirers,  etc.,  of  temporary 
adminiiitrator. 

A  temporary  administrator,  appointed  as  prescribed  in  this 
article,  has  authority  to  take  into  his  possession  personal  prop- 
erty; to  secure  and  preserve  it;  and  to  collect  choaes  in  action; 
and  for  either  ^of  those  purposes,  he  may  maintain  any  action 
or  special  proceeding.  An  action  may  be  maintained  against 
him,  by  leave  of  the  surrogate,  upon  a  debt  of  the  decedent,  or 
of  the  absentee  whom  he  represents,  in  like  manner,  and  with 
like  effect,  as  if  he  was  an  administrator  in  chief.  The  surrogate 
may,  by  an  order,  made  upon  at  least  ten  days*  notice  to  all  the 
parties  who  have  appeared  in  the  special  procecNling,  authorize 
the  temporarj'-  admiiQstrator  to  sell,  after  appraisal,  such  per- 
sonal property,  specifying  it,  of  the  decedent,  or  of  the  absentee 
whom  he  represents,  as  it  appears  to  be  necessary  to  sell,  for  the 
benefit  of  the  estate;  or,  if  it  appears  that  the  safety  of  the 
estate  requires  the  notice  to  be  shortened,  the  surrogate  may 
shorten  the  notice  to  not  less  than  two  days.  The  surrogate 
may,  also,  by  order,  authorize  him  to  pay  funeral  expenses,  or 
any  expense  of  the  administration  of  his  trust,  or  stenographer's 
or  referiifi's  fees  on  contest  of  a  will  or  administration;  and  he 
may  also  direct  the  payment  of  a  legacy  or  other  pecuniary 
provision  under  a  will  or  a  distributive  share  or  just  proportion- 
ate part  thereof,  according  to  section  two  thousand  seven  hun- 
dred and  nineteen  of  this  act  as  though  he  were  an  executor  or 
administrator. 

L.  1837.  cb.  4eo.  S  24  (4  Edm.  491),  am'd;  L.  1864,  ch.  71.  {0(6  Edm.  234). 

§  2673.    Id. }  as  to  reqnlrlnir  eredltors  to  present  elalma. 

After  six  months  have  elapsed,  since  letters  wore  issued  to 
a  temporary  administrator,  appointed  upon  the  estate,  of  either 
a  decedent  or  an  absentee,  he  has  the  same  power,  as  an  admin- 
istrator in  chief,  to  publish  a  notice  requiring  creditors  of  the 
decedent  or  absentee,  to  exhibit  their  demands  to  him.  The 
publication  thereof  has  the  same  effect,  with  respect  to  the  tem- 
porary adminiiitrator,  and  also  an  executor  or  administrator,  sub- 
sequently appointed  upon  the  same  estate,  as  if  the  temporary 
administrator  was  the  executor  or  an  administrator  in  chief, 
and  the  person  to  whom  the  subsequent  letters  are  issued  was 
his  successor. 
L.  1870.  ch.  359,  f  10. 

}  2674.    Id.;  as  to  paylnflr  debts. 

After  a  year  has  elapsed,  since  letters  were  issued  to  a  tem- 
porary administrator,  appointed  under  the  estate,  of  either  a 
decedent  or  an  absentee,  the  surrogate  mny,  upon  the  application 
of  the  temporary  administrator,  and  upon  proof,  to  his  satisfac- 
tion, that  the  assets  exceed  the  debts,  make  an  order,  permrttinK 
the  applicant  to  pay  the  whole  or  any  part  of  a  debt,  due  to  a 
creditor  of  the  decedent  or  absentee;  or,  upon  the  petition  of 
such  a  creditor,  he  may  issue  a  citation  to  the  temporary  admin- 
istrator, requiring  him  to  show  cause  why  he  should  not  pay  the 
petitioner's  debt.  When  such  a  petition  is  presented,  the  pro- 
ceedings are,  in  all  respects,  the  same  as  where  a  creditor  pre- 
sents a  petition,  praying  for  n  decree  directing  an  exeetrtor  or 
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•dmixii^rator  to  pay  hia  debt»  u»  preflcrU»ed  in  article  fixst  of 
title  fourth  of  thia  chapter. 

Ik  1S70,  eb,  SOD,  1 10. 

I  2670.  [Aja'd,  lfM>l.J  IA.|  a»  to  mmml  propertr^ 
When  a  temporary  administrator  is  appointed  and  a  proceeding 
is  pending  for  the  probate  of  a  will  of  r^  property,  or  there  is  a 
delay  in  the  granting  of  letters  testamentary  or  adniinistraiion 
on  such  a  will  or  in  the  qualification  of  a  trustee  named  therein, 
the  order  appointing  him  may  confer  upon  him  authority  to  take 
possession  of  real  property,  in  the  same  or  another  county,  wliich 
is  affected  by  the  will,  and  to  receive  the  rents  and  profits  thereof. 
The  surrogate  may,  by  an  order,  confer  upon  him  authority  to 
lease  any  or  all  of  the  real  property,  for  a  term  not  exceeding 
one  year;  or  to  do  any  other  act  with  respect  thereto,  except  to 
sell  it,  which  is,  in  the  surrogate's  opinion,  necessary  for  the  exe- 
cution of  the  "wlU,  or  the  preservation  or  benefit  of  the  real  prop- 
erty. For  either  of  these  purposes,  he  may  maintain  or  defend 
any  action  or  special  proceeding. 

Id.,  I  13;  JU  1801.  cb.  21.    In  effect  Sept.  1,  1001. 
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A  temporary  administrator,  appointed  upon  the  estate  of  an 
absentee,  has  all  the  powers  and  authority  enumerated  in  the 
last  section,  with  respect  to  the  real  property  of  the  absentee. 
His  acts,  done  in  parsuance  of  that  attthority,  bind  the  absentee, 
if  he  is  living,  or  his  heir  or  devisee,  if  he  is  dead,  Sn  the  same 
manner  as  the  acts  of  an  executor  or  administrator  bind  his 
successor. 

i  a«T7*   ^mporffjrr  «4inlniiitmtor  of  Absent e«   nuir  yro** 


TJpon  proof,  stttisfaetory  to  the  surrogate,  -that  the  wife  or  an 
infant  chfld  of  an  absentee,  upon  whose  estate  a  temporary 
admihistrtrtor  has  been  appointed,  is  in  such  circumstances  as 
to  require  provision  to  be  made  out  of  the  estate  for  his  or  her 
maintenance,  clothing,  or  education,  the  surrogate  may  make  an 
order,  directing  the  temporary  administrator  to  mal^e  such  pro- 
vision therefor,  as  the  surrogate  deems  proper,  out  of  any  pur- 
sofial  pTopei^ty  In  his  hands,  not  newled  for  oe  payment  of  debts. 

L.  1875,  ch.  ai9,  1  i. 


f   MTTS.  IAbiPA,    188S.3    D«p«Miit    Off    liloiaer    %y    temportu-y 
adiiil  nf  «tt«t  or. 

A  temporary  administrator,  appointed  as  prescribed,  in  this 
article,  must,  .within  ten  days  after  any  money  beloaguig  to  the 
esCale  comes  into  his  hands,  deposit  it  as  prescribed  in  this 
section.  .Where  he  was  appombed  by.  the  surrogate's  court  of 
aay  county  except  Kew-Tora,  it  must  h»  deposited  with  a  person, 
with  a  bank,  or  with  a  domestic  incorpor4.ted  trust  company, 
designated  by  the  surrogate;  but  a  natural  person,  so  designated 
as  depoaterft  atust  first  file  fntteofmrrogate's 'office  a  benfi  to 
tlM)  8iurrfl«ate,  i«  «  peaa^ty  by  him.  execiited  by  the  depos- 
itary (-and  two  aveties*  and  cowifiliooad  to  rcaidsE  m  faithfni 
atpMHi^i- And  pa^  orer  all  money  rttivoA.  by  faim*  apon  iha 
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direction  of  any  court  of  competent  jurisdiction.  Where  the 
temporary  administrator  was  appointed  by  the  surrogate  of  the 
county  of  New-York,  the  money  must  be  deposited  in  a  domestic 
incorporated  trust  company,  having  its  principal  office  or  place 
of  business  in  the  city  of  New- York,  and  either  specially  approved 
by  the  surrogate,  or  designated,  in  the  general  rules  of  practice^ 
as  a  depositary  of  funds  paid  into  court. 

L.  IBU,  ch.  71,  U  1.  2  (6  Edm.  28^;  L.  1888,  ch.  890. 

f  2070.  Proceedlngrs  vrHere  He  nefflecta  to  deposit. 

If  a  temporary  administrator  neglects  to  make  a  deposit,  bb 
prescribed  in  the  last  section,  w^ithln  the  time  therein  limited, 
the  surrogate  must,  upon  the  application  of  a  creditor  or  person 
interested  in  the  estate,  accompanied  with  satisfactory  proof  of 
the  neglect,  make  an  order,  directing  him  to  do  so  forthwith,  or 
to  show  cause  why  a  warrant  of  attachment  should  not  issue 
against  him.  In  the  county  of  New-York,  the  order  must  be 
made  returnable  three  days  after  issuing  it;  and  it  must  be 
served  upon  the  temporary  administrator,  at  leMt  two  daya  before 
the  return  day  thereof,  either  personally  or  by  leaving  a  copy 
thereof  within  the  State  at  his  dwelling  place,  or  his  office  for 
the  regular  transaction  of  business  in  person;  or.  if  it  cannot  be 
served  in  either  of  those  methods,  by  serving  it  in  such  other 
manner,  as  the  surrogate  directs.  In  any  other  counly,  it  must 
be  made  returnable  within  a  reasonable  time,  not  exceeding 
fifteen  days  after  issuing  it;  and  it  must  be  served,  in  like 
manner,  at  least  ten  days  before  the  return  day  thereof. 

Id.,   S   8   (6  Edm. 


I  2680.  Money  deposited |  Hovr  "wlthdra-vvit. 

Money  deposited  by  a  temporary  administrator,  as  prescribed 
in  this  article,  cannot  be  withdrawn,  except  upon  the  order  of 
the  surrogate,  a  certified  copy  of  which  must  be  presented  to  the 
depositary.  Such  an  order  may  be  made  upon  two  days'  notice 
of  the  application  therefor,  given  to  all  the  parties  to  the  special 
proceeding,  in  which  the  temporary  administrator  was  appointed, 
who  appeared  therein;  but  not  otherwise. 

Id.,  i  6. 

S  2681.  Notices  reanlred  by  this  srtlelei  how  ■rl'ren. 

A  notice  required  to  be  given,  as  prescribed  in  this  article, 
to  a  party  other  than  the  temporary  administrator,  must  be 
served  upon  the  attorney  of  the  party  to  whom  notice  is  to  be 
given;  or,  if  he  has  not  appeared  by  an  attorney,  upon  the  party, 
in  like  manner  as  a  notice  may  be  served  upon  an  attorney  in 
a  civil  action,  brought  in  the  supreme  court.  But  where  the 
attorney  or  party  to  be  served  does  not  reside  In  the  surrogate's 
county;  or  where  the  attorney  for  a  party  has  died,  and  no 
other  appearance  for  that  party  has  been  filed  in  the  surrogate's 
office;  tiie  surrogate  may,  by  order,  dispense  with  notice  to  that 
party;  or  may  require  notice  to  be  given  to  him,  in  any  manner 
which  he  thinks  proper. 


I  2682.  'WHen  time  to  mm  for  or  «s»laat  tko  oatAto. 

Section  2503  of  this  act  does  not  affect  any  proeeedlnit  In 
favor  of  or  against  an  executor,  or  an  administrator  In  AUf^ 
where  a  temporary  administrator  of  the  tame  Mtatft  hui  bMft 
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appointed,  except  as  otherwiae  prescribed  in  section  2673  and 
section  2o74  of  this  act. 

f  2683.  Application  of  this  elutpter  to  eollectors,  ete«i 
l&eretofore  appointed. 

Each  provision  of  this  chapter,  imposing  a  duty  or  liability 
upon  a  temporary  administrator,  appointed  upon  the  estate  of 
a  decedent,  or  his  sureties;  or  conferring  upon  the  surrogate 
power  or  authority  with  respect  to  such  a  temporary  adminis- 
trator, or  his  sureties;  applies  to  a  collector  or  special  admin- 
istrator, appointed  before  this  chapter  talces  effect,  and  his 
sureties;  except  so  far  as  it  is  repugnant  to  the  provisions  of  law 
in  force,  when  the  collector  or  special  administrator  was  ai^ 
pointed,  or  to  the  letters  issued  to  him.  , 

e88 
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ARTIOIiB  8IXT1C. 

MevocoUion  of  letters  testamentary  and  letters  of  adminietration, 

Sec.  2684.  BeTOcation  of  letters,  upon  proof  of  wll),  9t  x^JOC^Uou  Qi  ^ivbate, 
etc. 

2088.  Revocation  of  letten  f^  dlsQiwlilLeatlitt,  ndtfCMKlaet,  «t«. 
268U.  PetitiOD:    dutloo   tbarenpou. 

2687.  UeaxtBg;  dficree. 

2888.  Decree  not  to  affect  teBtamentary  trtifts. 

2089.  AppHcatioo  by  executor,  etc.,   for  itevocatiOD  ot  Icttem. 
2690.  ProceedlDca  ttiereupoB. 

201^1.  In  what  caaee  letters  may  be  x«roke<l  without  a  citatl&p. 
20U2.  K<^maining  executors  may  act,  where  letters  of  ^De  MTolnC 
2083.  Iq  other  cases,  successor  to  be  appoioted. 


f  2684.  Revocation  of  lettera,  «9on  pra^f  #f  wfU  •■ 
-rocatton  of  probate,  etc. 

Where,  after  letters  of  administration,  on  the  ground  of  intes- 
tacy, have  been  granted,  a  will  Ib  admitted  to  probate^  fl-nd 
letters  are  issued  thereupon;  or  where,  after  letters  have  been 
issued  upon  a  will,  the  probate  thereof  is  revoked,  or  a  subse- 
quent will  is  admitted  to  probate,  and  letters  are  issued  theie- 
upon;  the  decree,  granting  or  revoking  probate,  must  revoke  the 
former  letters. 

2  R.  8.  78,  8  46  (2  Bdm.  80).      Bee  (  2603,  ante. 

S  2686.  Revocation  of  letters  for  di«4iiallfloatlon»  Bsla- 
eoadnct,  etc. 

)  either  of  the  following  cases,  a  creditor,  or  person  inter- 
,rsted  In  the  estate  of  a  decedent,  may  present,  to  the  surrogate's 
court,  from  which  letters  were  issued  to  an  executor  or  admin- 
istrator, a  written  petition,  duly  verified,  praying  for  a  decree 
revoking  those  letters;  and  that  the  executor  or  administrator 
may  be  cited  to  show  cause,  why  a  decree  should  not  be  made 
accordingly : 

1.  Where  the  executor  or  administrator  was,  when  letters 
were  issued  to  him,  or  has  since  become,  incompetent,  or  dis- 
qualified by  law  to  act  as  such;  and  the  grounds  of  the  objection 
did  not  exist,  or  the  objection  was  not  taken  by  the  petitioner, 
or  a  person  whom  he  represents,  upon  the  hearing  of  the  appli- 
cation for  letters. 

2.  Where,  by  reason  of  his  having  wasted  or  improperly  applied 
the  money  or  other  assets  ih  his  hands,  or  invested  money  in 
secnrities  unauthorized  by  Ip.w,  or  otherwise  improvidently  man- 
aped  or  injured  the  property  committed  to  his  charge;  or  by 
reason  of  other  misconduct  in  the  execution  of  bis  ofl5ce,  or 
dishonesty,  drunkenness,  improvidence,  or  want  of  understanding; 
he  is  unfit  for  the  due  execution  of  his  office. 

3.  Where  he  has  wilfully  refused,  or.  without  good  cause, 
nesrlected,  to  obey  any  lawful  direction  of  the  snrrognte.  con- 
tained in  a  decree  or  order;  or  any  provision  of  law,  relating  to 
the  discharge  of  his  duty. 

4.  Where  the  grant  of  his  letters  was  obtained  by  a  false 
snsrgestion  of  a  material  fact. 

5.  In  the  case  of  an  executor,  where  his  circumstances^  are 
such,  that  thoy  do  not  afford  adequate  security  to  the  creditors 
or  persons  interested,  for  the  due  administration  of  the  estate. 

^.  In  the  case  of  an  executor,  where  he  has  removed  or  is 
about  to  remove  from  the  State,  and  the  case  is  not  one»  wher« 
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m  noo-fMideiLt  execntor  wotild  he  e«titI«A  t»  Iftttefs  witliom 
tiring  ft  bond. 

7.  in  the  ea«e  of  an  executor,  wliete,  by  the  term^  ef  tiie 
will,  his  office  wab  to  cease  upon  a  contingency,  wbicb  has 
hairpened. 

6.  In  the  case  of  a  temporafy  admlniatrator,  appointed  npon 
the  estate  of  an  absentee,  where  it  ia  sbovn  thai  the  absentee 
has  returned;  or  that  be  ia  Itvtoa,  and  capable  of  retnnila«t  and 
resuming  the  management  of  hla  affairs;  or  that  an  executor,  or 
an  administrator  in  chief  has  been  appohitcd  upon  bda  estate;  or 
that  a  committee  of  his  property  has  been  appointed  by  a  comi^ 
petent  court  of  the  State. 

2  B.  8.  72  (2  £dm.  78);  L.  1837,  ch.  4C0,  f  84  (4  Bdm.  483j. 


I  MB6to  Petitfa^mi  clt»ti«m  UiereiiyQa. 

A  petition,  preaented  aa  prescribed  in  tlie  last  section,  must 
act  forth  the  facta  and  eircamslancea,  showing  that  the  case 
la  one  of  those  therein  specified.  Upon  proof,  by  affidavit  or  ocai 
testimony,  sa^afactoir  to  the  surrogate,  of  the  truth  of  the 
allegations  contained  in  the  petitioa,  a  <^tion  muat  be  issued 
according  to  the  prayer  thereof;  exeept  that,  where  the  case  is 
witirin  sobdirision  fifth  of  the  last  soctioo,  and  the  ezecntor 
has  giTen  a  bond,  as  prescribed  in  article  first  of  this  tlUe,  the 
atrrrogate  may,  In  his  discretiott,  entertain  or  decline  to  etttextaiii 
the  application. 

f  2687,  tienrfngj  decree. 

Upon  the  return  of  a  citation,  issued  as  prescribed  fn  the  last 
section,  if  the  objections,  or  any  of  them,  are  established  to 
the  surrogate's  satisfaction,  he  must  make  a  decree,  revoking 
tke  lttti»*a  isancd  to  the  i^eraon  complained  of.  But  tJbe  surrogate 
may,  in  his  discretion,  dismiss  the  proceedings,  upon  such  terms, 
as  to  costs,  as  justice  requires,  and  may  allow  the  letters  to 
remain  unreyoked,  hi  either  of  the  following  cases: 

1.  Where  the  case  is  within  sobdirision  third  of  the  laat  wet- 
tion  hot  one,  if  the  direction  of  the  snrrogate  m  the  proriaioB 
of  law  ia  obeyed,  and  suitable  amends  made  to  each  person 
injured  by  the  neglect  or  refusal  to  obey  It. 

2.  Where  the  cnse  is  withhi  subdivision  fowrth  of  that  section, 
{f  the  person  cited  Is  entitled  to  letters,  notwithsfanding  the 
false  suggestion. 

3.  Where  the  case  is  within  subdirfsion  fifth  of  that  aeetioiv, 
if  the  executor  gives,  within  a  reasonable  time,  not  exceeding 
&y6  days^  a  bona,  as  prescribed  in  article  first  of  this  title. 

2  R.  S.  72.  SI  20  ana  21  (2  Edm.  74.^ 


Whei^  an  execntor  or  an  administrator  '»  also  a  testamentary 
trustee,  a  decree  revoking  his  letters  doea  not  affect  his  powet 
or  authority  m6  tMtamentary  tmstee,  except  in  the  on  so  spe- 
eiafly  preserihed  for  that  pirrpose,  in  title  sixth  of  this  chapter. 


f  !M99.  Avpliemtf^n  tiy  esreevtoe,  «to«,^  ftue  r«voe«non  of 
tetfeen. 

An  executor  or  administrator  may,  at  any  time,   pf»8»nf,  to 
the  surrogate's  court  a  written  petition,  duly  verified,  praying 
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that  his  accoant  may  be  judicially  eettled;  that  a  decree  may 
tLereupon  be  made,  revoking  his  letters,  and  discharging  him 
ac<^urdingly;  and  that  the  same  persons  may  be  cited  to  show 
cause,  why  such  a  decree  should  not  be  made,  who  must  be 
cited  upon  a  petition  for  a  judicial  settlement  of  his  account,  as 
prescribed  in  article  second  of  title  fourth  of  this  chapter.  The 
petition  must  set  forth  the  facts  upon  which  the  application  la 
founded;  and  it  must,  in  all  other  respects,  conform  to  a  petition 
praying  for  a  judicial  settlement  of  the  account  of  an  executor 
or  administrator.  The  surrogate  may,  in  his  discretion,  entertain 
or  decline  to  entertain  the  application. 

L.    1870,   ch.   859,   |  8. 

I  2690.  Proceedinffn    thereupon. 

If  the  surrogate  entertains  an  applicatton,  made  as  prescribed  in 
the  last  section,  the  proceedings  thereupon  must  oe,  in  all  re- 
spects, the  same,  as  upon  a  petition  for  a  judicial  settlement  of 
the  petitioner's  account;  except  that,  upon  the  hearing,  the  surro- 
gate must  first  determine,  whether  sufficient  reasons  exist  for 
granting  the  prayer  of  the  petition.  If  he  determines  that  thear 
exist,  he  must  make  an  order  accordingly,  and  allowing  the  peti- 
tioner to  account,  for  the  purpose  of  being  discharged.  Upon 
Ills  fully  accounting,  and  paying  oyer  all  money  which  is  found 
to  be  due  from  him  to  the  estate,  and  delivering  over  all  books, 
papers,  and  other  property  of  the  estate  in  his  hands,  either  into 
the  surrogate's  court,  or  in  such  a  manner  as  the  surrogate  directs, 
a  decree  may  be  made,  revoking  the  petitioner's  letters,  and  dis- 
charging him  accordingly. 

Id.,  part  of  S  8. 

f  2691.  In  iThat  ca»ea  letters  may  be  reroked  ^rttltont 
a  citation. 

In  either  of  the  following  cases,  the  surrogate  must  make  a 
decree,  revoking  letters  testamentary  or  letters  of  administration, 
issued  from  his  court,  without  a  petition  or  the  issuing  of  a 
citation : 

1.  Where  the  person,  to  whom  the  letters  were  issued,  is  not 
a  resident  of  the  State,  or  is  absent  therefrom;  and,  upon  being 
duly  cited  to  account,  neglects  to  appear  upon  the  return  of  the 
citation,  without  showing  a  satisfactory  excuse  therefor;  and 
the  surrogate  has  not  sufficient  reason  to  believe  that  such  an 
excuse  can  be  made. 

2.  Where  a  citation,  issued  to  such  a  person,  in  a  case  pre- 
scribed by  law,  cannot  be  personally  served  upon  him,  by  reason 
of  his  having  absconded  or  concealed  himself. 

3.  Where,  by  reason  of  his  default  in  returning  an  inventory, 
sucli  a  person  has  remained,  for  thirty  days,  committed  to  jau, 
under  the  surrogate's  order,  granted  in  proceedings  taken  as 
prescribed  in  section  2715  of  this  act. 

4.  In  the  case  of  a  temporary  administrator,  where  an  order 
has  been  made  and  served,  as  prescribed  in  section  2679  of  this 
act,  directing  him  to  deposit  money,  or  show  cause  why  a  war- 
rant of  attacfam';?nt  should  not  issue  against  him;  and  a  warrant 
of  attachment,  issued  thereupon,  has  been  returned  not  served 
upon  him. 

L.  1846.  cb.  288.  part  of  fi  1  (4  Edra.  503);  2  R.  S.  85.  f  19  (2  Edm.  8T). 
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1  2692.  RemAiniBgr  executors  may  act,  -where  letter*  of 
one  revolced. 

Whore  one  of  t\TO  or  more  executors  or  administrators  dies,  or 
becomes  a  lunatic,  or  is  convicted  of  an  infamous  offence,  or 
becomes  otherwise  incapable  of  discharging  the  trust  reposed  in 
him;  or  where  letters  are  revoked  with  respect  to  one  of  them, 
a  successor  to  the  person,  whose  letters  are  revoked,  shall  not 
be  appointed,  except  where  such  an  appointment  is  uecesHnry, 
in  order  to  complv  with  the  express  terms  of  a  will:  but  the 
others  may  proceed  and  complete  the  administration  of  the  estate, 
pursuant  to  the  letters,  and  may  continue  any  action  or  special 
proceeding,  brought  by  or  against  all. 

2  R.  S.  78,  I  44  (2  Edm.  70) ;  L.  1837.  ch.  400.  f  33  (4  Edm.  403). 

I  2693.  In  other  cnites,   •nccensor  to  be  appointed. 

When  all  the  executors  or  all  the  administrators,  to  whom 
letters  have  been  issued,  die,  or  become  incapable,  as  prescribed 
in  the  last  section,  or  the  letters  are  revoked  as  to  all  of  them; 
the  surrogate  must  grant  letters  of  administration  to  one  or  more 
persons  as  their  successors,  in  like  manner  as  if  the  former 
letters  had  not  been  issued:  and  the  proceedings  to  procure  the 
grant  of  such  letters,  are  the  same,  and  tne  same  security  shall 
be  required,  as  in  a  case  of  intestacy,  except  that  the  surrogate 
may,  in  his  discretion,  in  case  where  the  estate  has  been  par- 
tially administered  upon  the  former  representative  or  repre- 
sentatives, fix  as  the  penalty  of  the  bond  to  be  given  by  such 
successor  or  successors,  a  sum  not  less  than  twice  the  value  of 
the  assets  of  the  estate  remaining  unadministered. 

I4..f4&  SMsam  ^^ 

607 


S  f  2<KKI-96  SUBROGATES*  COURTSL  c  U;  t.  3,  au  7 

ARTICLE   SBVKlfTH. 

See.  2694.  Tefltamentary  dtsposi items ;   wttat  lanr  goveniK 

S606.  AnciUarj  leUters  apoa  f«reigu  pcotete. 

2t)9d.  Id.;  upon  forrtgu.gnuit  niC  admiiateaLiML. 

2(197.  To  wkoia  aucilljurf  tetteni  ipnu)te<U 

2698.  Petition;  citation. 

2099.  Hearing;  semrtty. 

2700.  PerHons  actinj^  luder  aodUary  lettets  nnu4  trasssilt  aaeta. 

2701.  Id. ;  whea  tlie^r  may  b«  dix«ct«d  to  pay,  etc.,  without  tranmnliwlcn. 
2iU2.  Id. ;  gtnieral  powerft  and  duties. 

2703.  RocoPrtlng-  trills   pnjTe«l  in   afhef  states,   ete. 

2704.  Papers  recorded,  etc  ;  how  aotlmrtlcatoi. 

2705.  Lliepvaled.] 

f  2604.  [Repealed  by  L.  1909,  ch.  18.  See  Consolidated  Lawg, 
tit.  Decedent  Estate  Law,  {  47.] 

f  2005.  [Am'd,  18HK»  1909.1  Ancillary  letters  upon  tor- 
elfcn  probate. 

Where  a  will  of  personal  property,  made  by  a  person  irho  re- 
sided without  the  State  at  the  time  of  the  execution  thereof,  or 
at  the  time  of  his  death,  has  been  admitted  to  probate,  within 
the  foreign  country,  or  within  the  state,  or  the  territory  of  tlie 
Unites  States,  where  it  was  executed,  or  where  the  testatOA* 
resided  at  the  time  of  his  death;  the  siTrrogate's  coarc,  baring 
jurisdiction,  of  the  estate,  must,  upon  an  application  made  as 
proscribed  in  this  article,  accompanied  by  a  copy  of  the  will, 
and  of  the  foreign  letters,  if  atiy  hare  been  issned,  aothenfticmted 
as  prescribed  in  section  forty-fire  of  the  deeedent  estate  law, 
record  the  will  and  foreign  letters,  and  inme  therenpoci  ancUhiry 
letters  testamentary,  or  ancillary  letters  of  advimitttrakk*tt  with 
the  will  annexed,  as  the  case  requires. 

2  R.  S.  67,  S  68a  (2  Edm.  68);  L.  1S40,  ch.  384,  i  2  (4  Edm.  601); 
L.  1S88,  cb.  493.  Am'd  by  L.  Ift0».  cb.  05.  {  3.  See  note  75  of  notea  of 
Board  of  Statutory  CoiiMulidatlou  at  end  of  code. 

I  22690.  rAm'd,  1888,  1809.]  Id.|  upon  foreign  arrsnt  of 
adminifitratloB. 

Upon*  the  application  by  the  party  entitled,  as  hereinafter  pro- 
vided, or  by  liis  duly  authorized  attorney  in  fact,  made  as  pre- 
scribed in  this  article,  to  a  surrogate's  court  having  jurisdiction 
of  the  estate,  and  upon  the  presentation  of  a  copy,  authenticated 
as  prescrilied  in  section  forty-five  of  the  decedent  estate  law,  of 
letters  of  administration  upon  the  estate  of  a  decedent  who  re- 
sided, at  the  time  of  his  death,  without  this  State,  but  within 
the  t'nited  States,  granted  within  the  state  or  territory  where 
the  decedent  so  resided,  or,  in  cases  where  the  decedent,  at  the 
time  of  his  death,  resided  without  the  I.'nited  States,  upon  the 
prescnration  to  such  surrogate's  court  of  satisfactory  proof  that 
the  party  so  applying,  either  personally  or  by  auch  attorney  in 
fact,  is  entitled  to  the  possession  in  the  foreign  country  of  the 
personal  estate  of  such  decedent,  the  surrogate's  court  to  which 
such  copy  of  such  foreign  letters  so  authenticated,  or  such  proof 
is  so  presented,  must  issue  ancillary  letters  of  administration, 
in  accordance  with  such  application,  except  in  the  following 
cases: 

1.  Where  ancillary  letters  have  been  previously  issned,  as  pre- 
scribed in  the  last  section. 

2.  Where  an  application,  for  letters  of  administration  upon 
the  estate,  has  been  made  by  a   relative  of  the  decedent,  who 

e»8 


c.  18,  t  d,  A.  7  ANCILLAK V  .  UCXZBItS.  #«  26«7-dd 

is  lc«*lly  conpetetst  to  atat«  to  a  mmogaJbt^E  ocrart  ol  tlus  State, 
Invjac;  jnnsdictioii  ta  iirraiU  tiM  aaffie;  and  letters  Jiave  lieeti 
gzanted  acieordiikglj  or  tiM  apfdieation  has  sot  been  final^^  4is* 
posed  of. 

i  B.  S.   78,  f  «1    (2  E«B.   771 :  I<.   168t,  ch,   4«5.    Am'd  by  L.  190*.  dL 
Oiw  <  A.     Sm  note  T«  oC  flKlleii  of  BoBia  of  MMtiKotj  OfinscdttdttUon  ftt  «nd  •£ 


f  2007.  tAni*d,  1881.J  T«  i^rliom  avNslHarr  K-tter*  sraBtetl. 

inhere  the  will  specially  appoints  one  or  more  jwrsons  as  the 
executors  thereof,  ivith  respect  to  x>^rsonal  proi)erty  «ituated 
within  the  State,  the  ancillary  letters  testamentary  must  be 
directed  to  tlie  persons  so  apptvintcd,  or  to  t5iose  "who  are  com- 
petent to  act  and  qualify.  If  all  are  incompetent,  or  fall  to 
qualify,  or  in  a  case  where  such  an  appointment  is  not  tnaile, 
aaciUary  iettei»  tegl«iiaalary»  4ir  aucUliird-  lett^era  -ef  adjniaistra- 
tion,  Issued  as  prescribed  in  this  article,  must  be  directed  to  tlie 
peiaoB  named  in  tiie  foreicrn  iettera,  «r  to  the  person  otherwise 
emidtied  iM>  the  poaseasioB  -of  the  peraeaal  pdroperty  of  the  de- 
cedent, onJieaa  another  fwrsoa  appuee  therefor,  and  hle^  with 
hie  ^etxbma^  an  infitrnmant,  executed  by  the  foreigpa  executor  or 
adauuMBtnitci;  or  person  otherwise  entitled  as  aforesaid;  or  if 
there  are  two  or  more,  by  all  who  hare  quaJified  and  are  acting; 
and  akio  ackaowdedev^  or  proved,  and  certified,  in  like  saanner 
am  a  deed  to  be  recorded  in  the  county,  authorizing  the  petstiooer 
to  TeeeiTe  sueh  ancillary  letters;  in  which  case,  the  surrogate 
■rast,  if  the  petitBoner  is  a  fit  and  cotmpetent  person,  issue  such 
letters  tdiseeted  ix»  him.  Where  two  or  inore  persons  are  named 
in  the  foreign  iettecs,  or  ia  an  iasti'WDent  executed  as  piwscribed 
in  this  section,  the  ancillary  letters  may  be  directed  to  either 
or  any  of  them,  without  naming  the  others,  if  the  others  fail  to 
qmillfy,  or  if,  for  good  «iuf»e  shown,  to  the  snrrogat^s  satisfac- 
tion, the  decree  so  directs. 

L.  lew,  ch.  *98,  1  1  (6  VSOm.  144). 

I  M0B.  lAm?^  l«UO,  1V10.1     Petltloai  citation. 

An  application  for  ancillary  letters,  testamentary,  or  ancillary 
letters  of  administration,  as  prescribed  in  this  article,  must  be 
made  by  petition.  Upon  the  presentation  thereof,  the  surrogate 
must  ascertain,  to  his  satisfaction,  whether  any  creditors*,  or  per- 
sons claiming  to  be  creditors  of  the  decedent  reside  within  tl»e 
State;  and  if  so,  the  name  and  residence  of  each  creditor,  or  i)er- 
son  claiming  to  be  a  creditor,  so  far  as  the  same  may  be  ascer- 
tained. Unless  such  creditors  shall  file  duly  acknowletlged 
waivers  of  the  issuance  and  serrice  of  citation,  he  must  theiv- 
npon  Issue  a  citation,  directed  to  each  person  whose  name  and 
residence  hare  been  so  ascertained  and  who  has  not  waived  tlie 
issuance  and  servi<«  of  audi  citntioa.  The  surrogate  may  also 
ia  hks  discretion  issue*  a  citation  directed  generally  to  ail  ered- 
itora,  or  perooas  claiming  to  be  creditors,  of  the  decedent.  Any 
such  persoUi  although  not  cited  by  his  name,  may  appear, 
ajid  •eo«Xe«t  the  appJH-ation,  and  thus  make  himiself  a  party  to 
the  «pe«^al  proceediaig.     (See  Tax  L.,  5  228.) 

ML,  U  2  sad  3  («  Edm.  141) ;  U  180^,  cli.  717;  L.  i&iO,  ch.  234.    Ia  ettwK 
Soi>t.  1,  1910. 


f  1MIMI.  Henvf  niri  necarftr* 

Upon  the  return  of  the  citation,  the  surrogate  ncnst  aficortain, 
as  nearly  as  he  can  do  as^  tlte  tiawMiut  of  deLt^  due^  or  ofaniined 
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to  be  due,  from,  the  decedent  to  residents  of  the  State.  Befort 
ancillary  letters  are  issued,  the  person,  to  whom  they  are  awarded 
must  qualify,  as  prescribed  in  article  fourth  of  this  title,  for  the 
qualification  of  an  administrator  upon  the  estate  of  an  intestate; 
except  that  the  penalty  of  the  bond  may,  in  the  discretion  of  the 
.surrogate,  be  in  such  a  sura,  not  exceeding  twice  the  amount 
which  appears  to  be  due  from  the  decedent  to  residents  of  the. 
State,  as  will,  in  the  surrogate's  opinioui,  effectually  secure  the 
payment  of  those  debts;  or  the  sums  which  the  resident  cred- 
itors will  be  entitled  to  receive,  from  the  persons  to  whom  th'i 
letters  are  issued,  upon  an  accounting  and  distribution,  either 
within  the  State,  or  within  the  jurisdiction  where  the  principal 
letters  were  issued. 

I..   1863,  cb.  403,   part  of  i  1. 

I  2700.  Peimona  actlnar  under  mnelllarr  letters  mniit 
trannmit  a««etii. 

The  person  to  whom  ancillary  letters  are  issued,  as  prescribed 
in  this  article,  mast,  unless  otherwise  directed  in  the  decree 
awarding  the  letters;  or  in  a  decree  made  upon  an  accounting; 
or  by  an  order  of  the  surrogate,  made  during  the  administration 
of  the  estate;  or  by  the  judgment  or  order  of  a  court  of  record, 
in  an  action  to  which  that  person  is  a  party;  transmit  the  money 
ami  other  i>ersonal  property  of  the  decedent,  received  by  him, 
after  the  letters  are  issued,  or  then  in  his  hands  in  another 
capacity,  to  the  State,  territory,  or  country,  where  the  principal 
letters  were  granted,  to  be  disposed  of  pursuant  to  the  laws 
thereof.  Money  or  other  proi)erty,  so  transmitted  by  him,  at 
any  time  before  he  is  so  directed  to  retain  it,  must  be  allowed 
to  him  upon  an  accounting. 

§  2701.  Id.«  ^rhen  they  may  be  directed  to  pay,  etCy 
^Tltliont   transmlHBioii. 

The  surrogate's  court,  or  any  court  of  the  State,  which  has 
jurisdiction  of  an  action  to  procure  an  accounting,  or  a  judgment 
construing  the  will,  may,  in  a  proper  case,  by  its  judgment  or 
decree,  direct  a  person,  to  whom  auicillary  letters  are  issued  as 
prescribed  in  this  article,  to  pay,  out  of  the  money  or  the  avails 
of  the  property,  rect»ived  by  him  under  the  ancillary  letters,  and 
with  wliich  he  is  chargeable  upon  his  accounting,  the  debts  of 
the  decedent,  due  to  creditors  residing  within  the  State;  or,  if 
the  amount  of  all  the  decedent's  debts,  here  and  elsewhere, 
exceeds  the  amount  of  all  the  decedent's  personal  property^  ap- 
plicable thereto,  to  pay  such  a  sum  to  each  creditor,  residing 
within  the  State,  as  equals  that  ci-editor's  share  of  all  the  dis- 
tributable assets,  or  to  distribute  the  same  among  legatees  or  next 
of  kin,  or  otherwise  dispose  of  the  same,  as  justice  requires. 

S   2702.   I«l.;  freueral   poTrern  and   duties. 

The  provisions  of  this  chapter,  relating  to  the  rights,  powers, 
duties,  and  liabilitit^  of  an  executor  or  administrator,  apply  to 
a  person  to  whom  ancillary  letters  are  granted,  as  prescribed  in 
this  article;  except  those  contained  in  title  fifth  ther«)f ;  or  where 
si)ecial  provision  is  oth«»rwise  made  in  this  article;  or  where  a 
contrary  intent  is  expressed  in,  or  plainly  to  be  inferred  from, 
the  context. 

if  2703-2704.  [Repealed  bv  L.  1909,  ch.  18.  See  CJonaoUdated 
Laws,  tit.  Decedent  Estate  Law,   §|  44-45.] 

I  2706.  [Repealed  by  L.  1888,  ch.  405.] 
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AMTIOLE}    KIOHTM. 

(Added  by  L.  1909,  ch.  65.) 
Probate  of  foreign  wilU. 

Sec.  2705.  Probate  of  foreign  wills  in  this  state. 

I  2706.  Probate  of  foreign   wills  In   tl&ls  atate. 

The  last  will  and  testament  of  any  person  being  a  citizen  of 
the  United  States,  or,  if  female,  whose  father  or  husband  pre- 
viously shall  have  declared  his  intention  to  become  such  citizen, 
who  shall  have  died,  or  hereafter  shall  die,  while  domiciled  or 
resident  within  the  United  Kingdom  of  Great  Britain  and 
Irehind,  or  any  of  its  dependencies,  which  shall  affect  prop- 
erty within  this  state,  and  which  shall  have  been  duly  proven 
within  such  foreign  jurisdiction,  and  there  admitted  to  probate, 
shall  be  admitted  to  probate  in  any  county  of  this  state 
wherein  shall  be  any  property  affected  thereby,  upon  filing  in 
the  office  of  the  surrogate  of  such  county,  and  there  recording, 
a  copy  of  such  last  will  and  testament,  certified  under  the 
hand  and  seal  of  a  consul-general  of  the  United  States  resi- 
dent within  such  foreign  jurisdiction,  together  with  the  proofs 
of  the  .s^aid  last  will  and  testament,  made  and  accepted  within 
such  foreign  jurisdiction,  certified  in  like  manner;  and  letters 
testamentary  of  such  last  will  and  testament  shall  be  issued 
to  the  perstiis  named  therein  to  be  the  executors  and  trustees, 
or  either,  thereof,  or  to  those  of  them  who,  prior  to  the  issu- 
ance of  such  letters,  by  formal  renunciation,  duly  acknowledged 
or  proven  in  the  manner  prescribed  by  law,  shall  not  have 
renounced  the  trust  therein  devolved  upon  them;  provided,  that 
before  any  such  will  shall  be  admitted  to  probate  m  any  county 
of  this  state,  the  same  proceedings  shall  be  had  in  the  surro- 
gate's court  of  the  proper  county  as  are  required  by  law  upon 
the  proof  of  the  last  will  and  testament  of  a  resident  of  this 
state  who  shall  have  died  therein;  except  that  there  need  be 
cited  upon  such  probate  proceedings  only  the  beneficiaries  named 
in  such  will. 

Added  by  L.  1909,  ch.  65.  Derivation  —  L.  18&4.  ch.  731,  S  1.  See  note 
25  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 
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TITLE  IV. 

ProceedingB  by  or  ag^nst   an   executor   or    admiiiiBtrator 
touching  the  adminiBtration  and  settlement  of  the  estate. 

Article  1.  Aid,  superrlBlon,  and  control  of  an  executor  or  administrator. 
2.  Accounting;  and  atdcaMit  of  tlw  estate. 


ARTICI.B  FIRST. 

Aid,  supervision,  and  control  of  an  escectUor  or  administrator. 

Sec.  2706.  Liability  of  persons  unavtborized  to  a«t  as  execoton  or  admliUp- 
tratora. 
2707.  ProeeediBgs  to  dtaeoTcr  fRDpertar  vltliti^a.  etc. 
274^  Order;  aerrloe  of  cltatloB  and  order;  oflleea  whe  mtij  act  to  ior- 

rogate'B  abaence. 
270%.  Examination  and  decree. 

2710.  SeenrHjr  to  prevent  decree;  warraat  to  seUse  froMctgr. 
2m.  ApiK>liKtiseDt  of  appralaen  aad  apiiraisal. 

2712.  Wkat  shall  be  deemed  aaaeU. 

2713.  ISzemption  for  widow  and  cblldren. 

2714.  OoQtents  of  InTentorj. 

2715.  Return  of  inyeutory. 

2716.  Id. ;  bovf  compeU^d. 

2717.  Bale  of  peraanal  property. 

2718.  ARo»>rtalnni«»nt  of  (Vbta. 

271f*a.  rinims  ajsalntrt  exerntor  or  admlntetrator. 

2719.  Pa>'m««t  ef  dohta. 

2720.  A(>poj'tioniDe4it  of  reat^  aonslties  «Bd  dlri4exidik 

2721.  Payment  of  legacies. 


f  JrrOQL   [Aau'^l,   laas.]    lilaMlllty  •<  9mrm0im 
to  act  MM  executors  or   nJmlitlrtiMitosw. 

Erery  person  becoming  posaessed  of  fwoperty  of  a  testator  or 
intestate,  without  being  tliereto  duly  authoriBed  as  «Keeittor  cr 
administrator,  or  witbout  authority  from  the  executor  or  admin- 
istrator,  is  liable  to  account  for  the  fall  value  of  ewOi  property 
to  every  person  entitled  thereto,  and  shall  not  be  aliowed  to 
retain  or  dednct  therefroin  any  debt  due  to  trim. 

li.   .1893,   cb.   686. 


{  2707.  { Am'fl,  18»S,  19^8.]  Pr^eeedlac*  to  ^OtaMfWrnr  vwow 
ertF  mrlthlfteld,  etc^ 

An  exeoutor  or  administrator  may  present  to  tiie  fiarrojsate'a 
*»ourt,  from  which  letters  were  issued  to  him,  a  written  petiticD 
duly  verified  setting  forth,  on  kaowiedge,  or  Infermation  and 
l)(*lief,  any  facts  tending  to  show  that  money  or  other  personal 
proi)erty  which  should  be  delivered  to  the  petitioaer,  or  inelnded 
In  an  inventory  or  appraisal,  is  in  the  possession,  Tinder  the  <h)ii- 
trol  or  within  the  knowledge  er  information  of  a  person  who 
withholds  the  same  from  him;  or  who  refuses  to  impart  knowl- 
edge or  information  he  may  have  concerning  the  same,  or  to 
disclose  any  other  fact  which  will  aid«such  executor  or  adminis- 
trator in  making  discovery  of  such  property,  so  that  it  cannot 
be  inventoried  or  appraised;  and  praying  an  inquiry  respecting 
it,  and  that  the  person  complained  of  may  be  cited  to  attend 
the  inquiry  and  be  examined  accordingly,  and  to  deliver  the  prop- 
erty if  in  his  control.  The  petition  may  be  accompanied  by  an 
affidavit  or  other  evidence  written  or  oral  tending  to  support  the 
allegations  thereof.  If  the  surrogate  is  satisfied,  on  the  papers 
80  presented,  that  there  are  reasonable  grounds  for  the  inquiry, 
he  must  issue  a  citation  accordingly;  which  may  be  made  return- 
able forthwith,  or  at  a  future  time  fixed  by  the  surrogate,  and 
mny  be  served  at  any  time  before  the  hearing.  Where  the  per- 
BOTi  or  any  of  ':he  persons,  to  be  cited  does  not  reside,  r  *  is  no^ 
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■ 
within  the  county  of  the  surf ogate,  the  citation,  in  the  surrogate's 
discretion,  may  require  him  to  appear  at  a  specified  time  and 
place  within  the  county  where  he  resides  or  is  served  before  the 
sarrogate  of  that  county. 

U  181»»  cb.  686;  L.  1803,  ch.    «W.    la  effect  Sept.  1,  1903. 
I  2708.    [Am'd,  1888, 1896, 1908.]      Orderi  service  of  citation 
and  order  I  officers  -vrlio  ma-y  a4»t  in  snrroKate's  absence. 

The  surrogate  must  annex  to  or  endorse  upon  the  citation  an 
order  requiring  the  party  cited  to  attend  personally,  at  the  time 
and  place  therein  specified.  The  citation  and  order  must  be  per- 
sonally served,  and  service  thereof  is  ineffectual,  unless  it  is  ac- 
companied with  payment  or  tender  of  the  sum  required  by  law 
to  be  paid  or  tendered  to  a  witness  who  is  subpoenaed  to  attend 
a  trial  in  the  supreme  court. 

L.  1893,  ch.  686;  L.  1895.  ch.  946;  L.  1903,  ch.    62«.    In  effect  Sept.  1,  1903. 

I  2709.   [Am'd,  1898,  1903.]     Examination  and  decree. 

On  the  attendance  of  a  person  to  whom  a  citation  is  issued, 
as  prescribed  in  this  article,  he  may  submit  an  answer  duly  veri- 
fied showing  cause  why  the  examination  should  not  proceed. 
The  surrogate  may  then  dismiss  tlve  proceeding  or  direct  the 
examination  to  proceed.  In  the  latter  case  he  must  be  sworn 
to  answer  truly  all  questions  put  to  him,  touching  the  inquiry 
prayed  for  in  the  petition;  and  he  may  be  examined  fully  and  at 
large  respecting  property  of  the  decedent,  or  of  which  the  dece- 
dent had  possession  at  the  time  of  or  within  two  years  before 
his  death.  A  refusal  to  attend  or  be  sworn,  or  to  answer  a 
qnestion  which  the  surrogate  detemfines  to  be  proper,  is  punish- 
able in  the  same  manner  as  a  like  refusal  by  a  witness  sub- 
poenaed to  attend  a  hearing  before  the  surrogate.  The  extent 
of  the  examination  shall  be  in  the  discretion  of  the  surrogate. 
If  the  witness  is  examined  concerning  any  personal  communica- 
tion or  transaction  between  himself  and  the  decedent,  all  objec- 
tion under  section  eight  hundred  and  twenty-nine  to  his  testimony 
as  to  the  same  in  future  litigation  is  waived.  Either  party  may 
produce  further  evidence,  in  like  manner  and  with  like  effect  as 
on  a  trial. 

Old  sectloiifl  2710-2712  eonsoUdated;  L.  1898,  ch.  686;  L.  1903,  eh.  626.  In 
effect  Sept.  1,  1903. 

f  2710.  fAm'd,  1898,  1908.]  Security  to  prevent  decree  | 
frarrant  to  «el>e  property. 

If  the  facts  admitted  by  the  witness  show  that  he  Is  in  the 
control  of  property  to  whose  immediate  possession  the  petitioner 
is  entitled,  the  surrogate  may  decree  that  it  be  delivered  to  the 
petitioner.  If  the  witness  admits  having  the  control  of  the 
property,  but  the  facts  as  to  the  petitioner's  right  are  in  dispute, 
the  proceeding  shall  end.  unless  the  parties  consent  to  its  deter- 
mination by  the  surrogate,  in  which  case  it  shall  be  so  deter- 
mined. 

Old  sections  2713-2714  consolidated;  L.  1893,  ch.  686;  L.  1903,  ch.  S2&.  In 
effect  Sept.  1,  1903. 

I  2711.  [Am'd,  1898y  1901.]  Appointment  ol  appraisers  and 
appraisal. 

On  the  application  of  an  executor  or  administrator,  the  surro- 
gate, by  writing,  must  appoint  two  disinterested  appraisers,  as 
often  as  may  be  necessary,  to  appraise  the  personal  property  of  a 
deceased  person,  who  shall  be  entitled  to  receive  a  reasonable 
compensation  for  their  services,  to  be  allowed  by  the  surrogate, 
not  exceeding  for  each  the  sum  of  five  dollars  for  each  day  actu- 
ally employed  in  making  appraisement,  in  addition  to  expenses 
actnally  and  necessarily  incurred.    The  number  of  days'  servicefc 

29  703 


%  9712  SURROGATE'S  COURTS.         c  18,  t.  '4,  a.  l 

rendered,  and  the  amount  of  such  expenses,  mnst  be  yerified 
by  the  affidavit  of  the  appraiser,  delivered  to  the  executor  or 
administrator,  and  adjusted  by  the  surrogate  before  payment  of 
the  fees.  The  executors  and  administrators,  within  a  reasonable 
time  after  qualifying  and  after  giving  a  notice  of  at  least  five 
days  to  the  legatees,  and  next  of  kin,  residing  in  the  county 
where  the  property  is  situated,  and  posting  a  notice  in  three  of 
the  most  public  places  of  the  town,  specifying  the  time  and  place 
at  which  the  appraisement  will  be  made,  must  make  a  true  and 
perfect  inventory  of  all  the  personal  property  of  the  testator  or 
intestate;  and  if  in  different  and  distant  places  two  or  more 
such  inventories  as  may  be  necessary.  Before  making  the  ap- 
praisement, the  appraisers  must  take  and  subscribe  an  oath,  to 
be  inserted  in  the  inventory,  that  they  will  truly,  honestly  and 
impartially  appraise  the  personal  property  exhibited  to  them, 
according  to  the  best  of  their  knowledge  and  ability.  They  must 
in  the  presence  of  such  of  the  parties  interested  as  attend,  esti- 
mate and  appraise  the  property  exhibited  to  them,  and  set  down 
each  article  separately  with  the  value  thereof  in  dollars  and 
cents,  distinctly,  in  figures  opposite  to  the  articles  respectively.* 
Service  of  the  notice  above  mentioned  may  be  either  personal  or 
in  the  manner  prescribed  by  section  seven  hundred  and  ninety- 
seven,  subdivision  one  and  section  seven  hundred  and  ninety-eight 
of  this  act. 

L.  1803,  eh.  680;  L.  1901,  ch.  196.     In  effect  Sept.  1,  1901. 

f  2712.    [Am'd,  1H»».]    IVbfit  shall  be  deemed  mmmetm. 

The  following  shall  be  deemed  assets  and  go  to  the  executors 
or  administrators,  to  be  applied  and  distributed  as  part  of  the 
personal  property  of  the  testator  or  intestate,  and  be  included  in 
the  inventory: 

1.  Leases  for  years;  lands  held  by  the  deceased  from  year  to 
year;  and  estates  held  by  him  for  the  life  of  another  person. 

2.  The  interest  remaining  in  him,  at  the  time  of  his  death,  in 
a  term  of  years  after  the  expiration  of  any  estate  for  years 
therein,  granted  by  him  or  any  other  person. 

3.  The  interest  in  lands  devised  to  an  executor  for  a  term  of 
vears  for  the  payment  of  debts. 

4.  Things  annexed  to  the  freehold,  or  to  any  building  for  the 
purpose  of  trade  or  manufacture,  and  not  fixed  into  the  wall  of 
a  house  so  as  to  be  essential  to  its  support. 

5.  The  crops  growing  on  the  land  of  the  deceased  at  the  time 
of  his  death. 

G.  Every  kind  of  produce  raised  annually  by  labor  and  cultiva- 
tion, except  growing  grass  and  fruit  ungathered. 

7.  Rent  reserved  to  the  deceased  which  had  accrued  at  tho  time 
of  his  death. 

8.  Debts  se  'ured  by  mortgages,  bonds,  notes  or  bills;  accounts, 
money,  and  lank  bills,  or  other  circulating  medium,  things  in 
action,  and  st'»ck  iu  any  corijoration  or  joint-stock  association. 

{).  Goods,  v  ares,  merchandise,  utensils,  furniture,  cattle,  pro- 
visions, mono  'i  unpaid  on  contracts  for  the  sale  of  lands,  and 
every  other  sp«  cies  of  personal  property  not  hereinafter  excepted. 
Things  annexe  1  to  the  freehold,  or  to  a  building,  shall  not  go  to 
the  execnitor,  '>ut  shall  desr*end  with  the  freehold  to  the  heirs  or 
devisees,  excei  *:  such  fixtures  as  are  mentioned  in  the  fourth  sub- 
division of  this  section.  The  right  of  an  heir  to  any  property^  not 
enumerated  in  this  section,  which  by  the  common  law  would  de- 
scend to  him,  is  not  impaired  by  the  general  terms  of  this  section. 
L.  1893.  ch.  686.  704 
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f  8718.    [AHft'd,  1808.]    ESxemptlon  for  widow  and  cl&IIdren. 

If  a  man  having  a  faihily  die,  leaving  a  widow  or  minor  child 
or  children,  the  following  articles  shall  not  bo  deemed  assets,  but 
must  be  included  and  stated  in  the  inventory  of  the  estate  with- 
out being  appraised: 

1.  All  spinning-wheels,  weaving-looms,  one  knitting-machine, 
one  sewing-machine,  and  stoves  put  up  or  kept  for  use  by  his 
family. 

2.  The  family  bible,  family  pictures  and  school-books,  used  by 
or  in  such  family,  and  books  not  exceeding  in  value  fifty  dollars, 
which  were  kept  and  used  as  part  of  the  family  library. 

3.  Sheep  to  the  number  of  ten,  with  their  fleeces,  and  the  yarn 
and  cloth  manufactured  from  the  same;  one  cow,  two  swine, 
and  the  pork  of  such  swine,  and  necessary  food  for  such  swine, 
sheep  or  cow  for  sixty  days,  and  all  necessary  provisions  and 
fuel  for  such  widow,  child  or  children  for  sixty  days  after  the 
death  of  such  deceased  person. 

4.  All  necessary  wearing  apparel,  beds,  bedsteads  and  bedding, 
necessary  cooking  utensils,  the  clothing  of  the  family,  the  clothes 
of  the  widow  and  her  ornaments  proper  for  her  station ;  one  table, 
six  chairs,  twelve  knives  and  forks,  twelve  plates,  twelve  tea 
cnps  and  saucers,  one  sugar  dish,  one  milk-pot,  one  tea-pot,  and 
twelve  spoons,  and  other  household  farniture  not  exceeding  one 
hundred  aud  fifty  dollars  in  value. 

5.  Other  necessary  household  furniture,  provisions  or  other  per- 
sonal property!  in  the  discretion  of  the  appraisers,  to  the  value 
of  not  exceeding  one  hundred  and  fifty  dollars. 

Such  articles  and  property  shall  remain  in  the  possession  of  the 
widow,  if  there  be  one,  during  the  time  she  lives  with  and  pro- 
vides for  such 'minor  child  or  children.  If  she  ceases  so  to  do, 
she  shall  be  allowed  to  retain  as  her  own,  her  wearing  apparel, 
her  ornaments  and  one  bed,  bedstead  and  the  bedding  for  the 
same,  and  the  property  specified  in  subdivision  five;  and  the 
other  articles  so  exempted  shall  then  belong  to  such  minor  child 
or  children.  If  she  lives  with  and  provides  for  such  minor  child 
or  children  until  it  or  they  become  of  full  age,  all  the  articles 
and  property  in  this  section  mentioned  shall  belong  to  the  widow. 
If  there  be  a  widow  and  no 'minor  child,   all  the  articles  and 

Property  in  this  section  mentioned  shall  belong  to  the  widow, 
f  a  married  woman  die,  leaving  surviving  her  a  husband,  or  a 
minor  child  or  children,  the  same  articles  and  personal  property 
shall  be  set  apart  by  the  appraisers  with  the  same  effect  for  the 
benefit  of  such  husband  or  minor  child  or  children. 

L.  1893,  ch.  680. 

I  2714.    [Am*d,  180».]     Contents  of  InTentory. 

The  inventory  must  contain  a  particular  statement  of  all  bonds, 
mortgages,  notes  and  other  securities  for  the  payment  of  money 
belonging  to  the  deceased,  kno^vn  to  the  executor  or  administrator; 
with  the  name  of  the  debtor  in  each  security,  the  date,  the  sum 
originally  payable:  the  indorsenionts  thereon,  if  any,  with  their 
dates  and  the  sum  which,  in  the  judgment  of  the  appraisers,  is 
collectible  on  each  security:  and  of  all  moneys,  whether  in  specie 
or  bank  bills,  or  other  circulating  medium  belonging  to  the  de- 
ceased, which  have  come  to  the  hands  of  the  executor  or  admin- 
istrator, and  if  none  have  come  to  his  hands,  the  fact  shall  be 
stated  in  the  inventory.  The  naming  of  a  person  executor  in  a 
will  does  not  operate  as  a  discharge  or  bequest  of  any  just  claim 
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nbieli  the  testator  bad  agaioBt  hltD;  bnt  it  lauit  b«  i 
ninouc  the  credits  and  effects  of  the  deceased  in  the  id' 
and  the  executor  shall  be  liable  for  the  same  as  for  m 
moner  in  bU  bauds  at  the  time  the  debt  or  ilemand  berau 
ind  be  must  a^iiiy  and  distribute  tbe  same  in  the  pa.vi 
lebts  uuil  legaoits,  and  amoug  tbe  uexl  of  kin  as  iiuil 
Wrsonal  itroperly  oC  the  deceased.  The  dischnrne  or  Us 
I  will  ot  a  debt  or  demand  ol  the  tcstaiur  asuiuui  ua  t 
laroed  therein,  or  against  aaj  other  perwu,  is  not  i 
Igainst  the  creditors  of  the  deceased;  liut  iniiHt  be  cf 
ml;  as  a  t>i)ecitlc  bequest  of  such  debt  or  demood:  i 
imount  ihert'uf  must  be  included  in  the  inventor;  and,  i 
taiT,  be  apniied  in  the  payment  of  his  debts;  ood  it  not  n( 
Tor  that  parpoBt,  must  be  paid  in  tbe  same  manner  and 
ion  aa  other  specific  legacies,  If  personal  property  not  mt 
D  any  inventory  come  to  tbe  possession  or  knon-Eedgc 
executor  or  administrator,  he  must  cauEC  the  same  to 
iraieed  as  herein  required,  and  an  inventory  thereof  t<i 
inrned  ivlthin  two  months  after  the  diacovery  thereof;  i 
naking  of  such  inventory  and  return  may  be  enforced 
lame  manner  as  in  the  cnae  of  a  fi'st  inventory. 
L.  IBM.  eb.  me. 

I  271B.  [Aiu'd,  18930  Hetara  at  iBvcntMry- 
Duplicates  of  the  inventory  mnst  be  made  and  siKoed 
ippraJBcrs,  one  of  which  must  be  retained  by  the  exec 
id  minis  tra  tor,  and  the  other  returned  to  the  surrogate 
:hree  months  from  the  date  of  tbe  letters.  On  retnmli 
QventotT,  the  execuCor  or  administrator  must  take  ai 
icrlbe  an  oath,  indorsed  upon  or  annexed  to  the  inventotT, 
hat  the  inventory  is  in  all  respects  just  and  true,  that  it  t 
I  true  statement  of  ell  the  personsl  property  of  tbe  d 
vhlch  has  come  to  his  knowledge,  and  particularly  of  all 
lank  bills  and  other  circulating  medium  bcloafrinic  to  the  di 
ind  of  Dtl  JH?t  rlnima  of  the  deceased  against  him,  accw 
he  best  of  his  knowledge.  Any  one  executor  or  admin! 
)n  the  neglect  of  the  olhers,  may  return  an  inventory;  i 
■xpcutors  or  administrators  so  neglecting  shall  not  theres 
*rfore  with  the  administration  or  have  any  power  over  I 
innal  aroperty  of  the  deceased;  but  the  executor  or  admin 
lo  retuminn  the  inventory  ahatl  have  the  whole  admiaiB 
intlt  the  drlinqnent  return,  and  verify  an  inventory,  in 
ince  with   the  provisions  of  this  article. 


I  27141.  [AB'd,  18&3.]  Retnrii  ot  liiTe>lf>rrt  kom 
telled. 

A  creditor  i~ir  person  interested  in  the  estate  may  prt 
he  surrogate's  court  proof,  by  affidavit,  that  an  exec 
idmiiiistrnlor  has  failed  to  return  an  Inventory,  or  a  w 
nvenlory,  nilbin  the  time  prescribed  by  law  therefor. 
lurnignle  is  s.TtisEed  that  the  executor  or  adminlslrnto 
lefnult,  he  must  make  an  order  requiring  the  delinquent  t( 
he  inventory,  or  a  further  inventory,  or  in  default  tbe: 
ihow  cause,  at  a  time  and  place  therein  B)N>clfied,  wby  h« 
lot  be  aiiiichnd.  On  the  return  of  the  order,  if  tbe  del 
ins  not  filed  a  Midicicnt  inventory,  the  surroffate  most 
TOrrant  of  attnchment  afainst  him.  on  wblcb  the  proceed! 
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rcmc  mnrt  in  the  county  in  which  the  parties  or  eithei 
iHide.  an  order  shall  bo  entered  by  the  Herk  referring  tl 
I  controverej-  lo  the  [leraon  or  persons  so  selected.  On 
'  such  order  tlie  prucecdiDK  shall  becume  nn  action  ii 
remc  euurt.  Tbe  same  proeeedinsB  sbHll  bu  had  in  uU 
le  refen^GB  shnll  have  the  same  fowers,  be  untitled  to 
>tnpensatLun,  sud  subject  to  the  same  control  as  if  the 
«d  bvva  mndc  in  an  action  in  nhicli  sucb  court  inisbt 
irect  a  retereuce.  In  deteruiiuiiig  the  qltcBtion  ut  cost: 
■ee  shall  be  Rovernod  by  sections  eighteen  hiindrcd  «i 
re  and  eiehlecn  hundred  and  thirty-^ix  ol  this  net.  > 
lay  lie  ent<!red  oti  (he  repurt  of  Ihe  referee  and  such 
lull  be  Tslid  and  effectual  in  alt  respects  as  il  the  aame 
;ndered  in  a  suit  commenced  by  the  ordinary  process, 
ractiee  on  a|>peal  therefrom  shall  be  the  oame  as  iu  o 
ptions.  If  a  suit  be  brouicht  ou  a  claim  which  is  not  prt 
le  executor  or  administrator  within  six  months  from 
Libtieation  of  such  notice,  tbe  executor  or  adminlntrnlnr 
[>  charitcablp  for  any  ossots  or  moneys  that  he  may  hai 
itisfnction  of  nny  lawful  clnimx.  or  of  any  legacies,  or  i 
iatributiou  to  the  next  of  kin  before  such  suit  was  coi 
t~  l§e3,  <rh.  6S8,    Sea  |  ISO. 


■  2718.n.   (Added,   ItMM.]    I 


■Ina   Mrs  ■■■I   ezctwloi 

I'pon  the  petition  of  an  executor  or  administrator,  afl 
r  publication  to  creditors  to  present  claims  has  been  c< 

citation  may  he  iKsued  against  any  claimant  directin 
resent  his  claim  to  the  Nurrognte  for  determination  at  a 
'Ks  than  three  months  from  the  serrlce  of  the  citation  i 
r  he  shall  not  have  eommenced  an  pctlnn  against  tbe 
pon  his  claim  prior  lo  the  return  day.  the  claim  BhaM  h 
>rever  barred  unless  on  the  return  day  he  shall  consent 
'milnntinn  hy  the  surrogate,  in  which  case  it  shall  be 
lined.  The  word  claimant  ivithin  the  meaning  of  thi 
ball  l>e  deemed  to  include  every  person  claiming  to  he  i 
(  the  CBtiite  or  claiming  a  right  In  or  lien  upon  any 
roperty  in  Ihe  custody  of  the  pi-tilioiier  or  any  claim  a« 
ptilioner  liy  reason  of  any  act  of  his  in  the  admioiatrati 
sliite,  or  in  hia  represent  all  vt  capacity. 
L,  lOtU.  rh.  3S>I.     In  effect  Sect.  1,  19M. 


I  SiTIO.  rAm'd,  IWin.1    PayuMMit  o(  d«Ma. 

Rrcr.v  cM-eutcir  and  adminislrutor  must  proceed  with 
>  pay  the  debts  of  the  deceased  according  to  the  follow 
1.  Debts  entitled  to  a  prefereoce  under  the  laws  of  tl 
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cxecntorx,  adminiatraton;  or  assigns,  sball  be  entitled  1 
portion  ot  aut;h  rent9,  anauitieu,  dividends  and  other  p 
aceording  to  (he  time  wbich  sllali  have  elanped  from 
mencement  or  last  period  of  payment  thereof,  as  the  ( 
be,  inctudinK  the  day  ol  the  death  of  such  person,  o 
determination  of  bis  or  h?r  interest,  after  maki^ig  allow 
dediictions  on  accouut  of  charges  on  such  rents,  annuit 
denda  and  other  pajmi^nta.  Every  Hueh  person  or  his  e 
administratora  or  asaigna  ahall  hnve  the  aame  reuedie 
pnd  in  equity  for  re-covering  such  apportioned  parts 
renia,  annuities,  dividends  and  other  payments,  when  t 
nmonnt  of  which  such  appordoned  form  part,  beeome 
l^nyjbli?  and  not  before,  as  he  or  tliey  would  have  hai 
covering  and  obtaining  such  entire  rents,  annuities,  i 
and  other  piiymentd.  if  enlilied  thereto:  but  the  perso 
to  pay  rents  reserved  by  ony  lease  or  demise,  or  the  r 
erty  comprised  therein  ahall  not  be  resorted  to  for  sut 
tioued  parta.  but  the  entire  rents  of  which  such  ap 
parte  from*  parta,  must  be  collected  and  recovered  by  ti 
or  persons  who,  but  for  thia  aeetion.  or  chapter  five  hun 
forty-two  of  the  lawa  of  eighteen  hundri^  and  sev 
would  have  been  entitte<l  to  the  entire  rents;  and  ttuch 
fhaTl  be  recoverable  from  such  person  or  persona  by  th 
entitled  to  the  same  under  this  section.  This  section 
apply  to  any  ease  in  which  it  shali  he  expressly  stipule 
no  apportionment  be  made,  or  to  any  sums  made  pt 
policii-B  of  in au ranee  of  any  deecription. 

L.  ISM.  ch.  S8& 

I  »m.  [Ain*d.  1S9S.]    PBTMient  of  IvKBctea. 

No  legacy  ahall  be  paid  by  au  e^iecutor  or  adminlRtrt 
after  the  eipiration  of  one  year  from  the  time  of  grantii 
teslnmentary  or  ut  administration,  unless  directed  by  tl 
be  sooner  paid.  If  directed  to  i>e  sooner  paid,  the  eiecut 
miniatrator  may  require  a  bond,  with  two  sufficient  snre 
ditioned,  that  if  debts  against  the  deceased  duly  appear,  i 
are  not  other  assets  sufficient  to  pay  other  legacieB. 
legatees  will  refund  the  legacy  so  paid,  or  such  rntabl 
thereof  with  the  other  legatees,  as  may  be  necessary  for 
ment  of  such  debts,  and  the  proportional  parts  of  sr 
legacies,  if  there  be  any.  and  the  costs  and  charges  in< 
reason  at  the  payment  In  such  legatee,  and  thai  if  the  p 
the  will,  under  which  such  legacy  is  paid,  he  revoked,  o: 
declared  Told,  that  such  legatee  will  refund  the  whoU 
•  Sa  IQ  tJ»^  orltlul. 
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I'ith  iotereBt,  to  the  executor  or  admiDutrator  entitled 
Alter  Ibe  expiration  of  one  fear,  the  executors  or  ad- 

ors  must  discharge  the  speci^c  lesaciea  bequeathed  by 

ind  paj  the  general  legacies,  if  there  be  asaeta.     If  there 

Dffident  aaseta,  then  an  abatement  of  the  generat  lega- 
be  made  in  equal  proportiona.     Saeh  parment  shall  he 

by  the  surrogate  in  the  name  manner  ob  the  return  of 

orr,  and  by  a  aait  on  the  boni}  of  auch  e 

ir  whenever  directed  by  the  aurrogate. 
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which  the  testator  had  against  him;  but  St  must  be  indnded 
among  the  credits  and  effects  of  the  deceased  in  the  inventory, 
and  the  executor  shall  be  liable  for  the  same  os  for  so  liiuch 
money  in  his  hands  at  the  time  the  debt  or  demand  becomes  due, 
and  he  must  aoply  and  distribute  the  same  in  the  payi»ient  of 
debts  and  legacies,  and  among  the  next  of  kin  as  part  of  the 
personal  i)iopcrty  of  the  deceased.  The  discharge  or  bequest  in 
a  will  of  a  debt  or  demand  of  the  testator  against  an  executor 
named  therein,  or  against  any  other  person,  is  not  valid  as 
against  the  creditors  of  the  deceased;  but  must  be  construed 
only  as  a  sptM-ific  bequest  of  such  debt  or  demand;  and  the 
amount  thereof  must  be  included  in  the  inventory  and,  if  neces- 
sary, be  apnlied  in  the  payment  of  his  debts;  and  if  not  necessary 
for  that  purpose,  must  be  paid  in  the  same  manner  and  propor- 
tion as  other  specific  legacies.  If  personal  property  not  mentioned 
in  any  inventory  come  to  the  possession  or  knowledge  of  an 
executor  or  administrator,  he  must  cause  the  same  to  be  ap- 
praised as  herein  requirea,  and  an  inventory  thereof  to  be  re- 
turned withm  two  months  after  the  discovery  thereof;  and  the 
making  of  such  inventory  and  return  may  be  enforced  in  the 
same  manner  as  in  the  case  of  a  first  inventory. 

L.  1893,  ch.  686. 

I  2716.  [Am'd,   1893.]       Return   off  Inventory* 

Duplicates  of  the  inventory  must  be  made  and  signed  by  the 
appraisers,  one  of  which  must  be  retained  by  the  executor  or 
administrator,  and  the  other  returned  to  the  surrogate  withm 
three  months  from  the  date  of  the  letters.  On  returnmg  such 
inventory,  the  executor  or  administrator  must  take  and  sub- 
scribe an  oath,  indorsed  upon  or  annexed  to  the  inventory,  stating 
that  the  inventory  is  in  all  respects  just  and  true,  that  it  contams 
a  true  statement  of  nil  the  personal  property  of  the  deceased 
which  has  come  to  his  knowledge,  and  particularly  of  all  money, 
bank  bills  and  other  circulating  medium  belonging  to  the  deceased, 
and  of  all  just  claims  of  the  deceased  against  him,  according  to 
the  best  of  his  knowledge.  Any  one  executor  or  admmistrator, 
on  the  neglect  of  the  others,  may  return  an  inventory;  and  the 
executors  or  administrators  so  neglecting  shall  not  thereafter  m- 
terfere  with  the  administration  or  have  any  power  over  tiie  per- 
sonal oropertv  of  the  deceased;  but  the  executor  or  administrator 
so  returning  'the  inventory  shall  have  the  whole  administration, 
until  the  delinquent  return,  and  verify  an  inventory,  in  accord- 
ance with  the  provisions  of  this  article. 

L.  1893,  ch.  686. 

§  271C.  [Am'tl,  1803.]  Retorn  off  luTentoryi  fcow  oom- 
pelled. 

A  creditor  or  person  interested  in  the  estate  may  present  to 
the  surrogate's  court  proof,  by  affidavit,  that  an  executor  or 
administrator  has  failed  to  return  an  inventory,  or  a  sufficient 
inventorv,  within  the  time  prescribed  by  law  therefor.  If  the 
surrogat'e  is  satisfied  that  the  executor  or  administrator  is  m 
default,  he  must  make  an  order  requiring  the  dehnqiient  to  return 
the  inventory,  or  a  further  inventory,  or  m  default  thereof,  to 
show  cause,  at  a  time  and  place  therein  specified,  why  he  should 
not  be  attached.  On  the  return  of  the  order,  if  the  delinquent 
has  not  filed  a  suflioient  inventory,  the  surrogate  must  issue  a 
warrant  of  attachment  against  him,  on  which  the  proceedings  are 
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the  same  as  o&  a  warrant  issued  for  disobedience  to  an  order, 
as  prescribed  in  title  twelfth  of  chapter  seventeenth  of  this  act. 
A  person  committed  to  jail  on  the  return  of  a  warrant  of  attach- 
ment, issued  as  prescribed  in  this  section,  may  be  discharfced  by 
the  surrogate  or  a  justice  of  the  supreme  court,  on  hlB  paying 
and  delivering,  under  oath,  all  the  money  and  other  property  of 
the  decedent,  and  all  papers  relating  to  the  estate,  under  his  con- 
trol, to  the  surrogate,  or  to  a  person  authorized  by  the  surrogate 
to  receive  the  same. 

Old  sectioDS  2715-271G  consolidated;  L.  1883,  ch.  688. 

i  8717.  [  Am'd,  1893,  lOlS.]     Sale  of  personal  proper^ty. 

If  an  executor  or  administrator  discover  that  the  debts  against 
any  deceased  person  or  the  legacies  bequeathed  by  him  cannot  be 
paid  and  satisfied  without  a  sale  of  the  personal  pro[)erty  of  the 
deceased,  the  same,  so  far  as  may  be  necessary  for  the  payment 
of  such  debts  or  li»gacies,  must  be  sold.  Au  administrator  may 
sell  the  personal  property  of  the  intestate  at  any  time  when  it  is 
necessary'  to  do  so  for  the  purpose  of  distribution.  The  sale  may 
be  public  or  private,  and,  except  in  the  city  of  New  York,  may 
be  on  credit  not  exceeding  one  year,  with  approved  security.  The 
executor  or  administrator  is  not  responsible  for  any  loss  hap- 
pening on  the  sale  when  made  in  good  faith  and  with  ordinary 
prudence.  Articles  not  necessary  for  the  support  and  subsistence 
of  the  family  of  the  deceased,  or  not  specifically  bequeathed, 
must  be  first  sold;  and  articles  so  bequeathed  must  not  be  sold 
until  the  residue  of  the  personal  estate  has  been  applied  to  the 
payment  of  debts. 

Am'd  by   L.   18D3.   ch.   68G:  L.    1912.  ch.   341,  ia  effect  Sept.   1.   10i2. 

i  2718.  [Am'dy  1808.]   Asoertainment  of  debta. 

The  executor  or  administrator  at  any  time  after  the  granting 
of  his  letters,  may  insert  a  notice  once  in  each  week  for  six 
months  in  such  newspaper  or  newspapers  printed  in  the  county 
as  the  surrogate  directs,  requiring  all  persons  having  claims 
against  the  deceased  to  exhibit  the  same,  with  the  vouchers  there- 
for, to  him,  at  a  place  to  be  specified  in  the  notice,  at  or  before 
a  day  therein  named,  which  must  be  at  least  six  mouths  from  the 
day  of  the  first  publication  of  the  notice.  The  executor  or  ad- 
ministrator may  require  satisfactory  vouchers  in  support  of  any 
claim  presented  and  the  affidavit  of  the  claimant  that  the  claim  is 
justly  due,  that  no  payments  have  been  made  thereon,  and  that 
there  are  no  offsets  against  the  same  to  the  knowledge  of  the 
claimant.  If  the  executor  or  administrator  doubts  the  justice  of 
any  such  claim,  he  may  enter  into  an  agreement  in  writing  with 
the  claimant  to  refer  the  matter  in  controversy  to  one  or  more 
disinterested  persons,  to  be  approved  by  the  surrogate.  On  filing 
such  agreement  and  approval  in  the  office  of  the  clerk  of  the  su- 

roT 
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preme  court  in  the  county  in  which  the  parties  or  either  of  them 
reside,  an  order  shall  be  entered  by  the  clerk  referring  the  matter 
in  controversy  to  the  person  or  persons  so  selected.  On  the  entry 
of  such  order  the  proceeding  shall  become  an  action  in  the  su- 
preme court.  The  same  proceedings  shall  be  had  in  all  respects, 
the  referees  shall  have  the  same  powers,  be  entitled  to  the  same 
compensation,  and  subject  to  the  same  control  as  if  the  reference 
had  been  made  in  an  action  in  which  such  court  might,  by  law, 
direct  a  reference.  In  determining  the  question  of  costs  the  ref- 
eree shall  be  governod  by  sections  eighteen  hundred  and  thirty- 
five  and  eighteen  hundred  and  thirty-six  of  this  act.  Judgment 
may  be  entered  on"  the  report  of  the  referee  aud  such  judgment 
shall  be  valid  and  effectual  in  all  respects  as  if  the  same  had  been 
rendered  in  a  suit  commenced  by  the  ordinary  process,  and  the 
practice  on  appeal  therefrom  shall  be  the  same  as  in  other  civil 
actions.  If  a  suit  be  brought  on  a  claim  which  is  not  presented  to 
the  executor  or  administrator  within  six  months  from  the  first 
publication  of  such  notice,  the  executor  or  administrator  shall  not 
be  chargeable  for  any  assets  or  moneys  that  he  may  have  paid  in 
satisfaction  of  any  lawful  claims,  or  of  any  legacies,  or  in  making 
distribution  to  the  next  of  kin  before  such  suit  was  commenced. 

L.  1883,  ch.  680.     See  9  1S22. 


§  271R-n.   [Added,  190-1.1    Claim*  airalnat   exeevtor  or  ad- 
ministrator. 

T'pon  the  petition  of  an  executor  or  administrator,  after  notice 
of  publication  to  creditors  to  present  claims  has  been  completed, 
a  citation  may  be  issued  against  any  claimant  directing  him  to 
present  his  claim  to  the  surrogate  for  determination  at  a  date  not 
less  than  three  months  from  the  service  of  the  citation  upon  him. 
If  he  shall  not  have  commenced  an  r.ction  against  the  petitioner 
upon  his  claim  prior  to  the  return  day,  the  claim  shall  be  deemed 
forever  barred  unless  on  the  return  day  he  shall  consent  to  its  de-- 
termination  by  the  surrogate,  in  which  case  it  shall  be  so  deter- 
mined. The  word  claimant  within  the  meaning  of  this  section 
shall  be  do(»nipd  to  include  every  person  claiming  to  be  a  creditor 
of  the  estate  or  claiming  a  right  In  or  lien  upon  any  personal 
property  in  the  custody  of  the  petitioner  or  any  claim  against  the 
petitioner  by  reason  of  any  act  of  his  in  the  administration  of  the 
estate,  or  in  his  representative  capacity. 
L,   1004,   ch.  3S«.     In  eCfect  Sept.  1,  1904. 


9  2710.  [AmM,  1803.]    Payment  of  delits. 

Every  executor  and  administrator  must  proceed  with  diligence 

to  pay  the  debts  of  the  deceased  according  to  the  following  order: 

1.  Debts  entitled  to  a  preference  under  the  laws  of  the  United 

States. 

70» 
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2.  Ta?fo»  Bssessed  on  the  property  of  the  deceased  previous  to 
his  d^ath. 

8.  Judgments   doelteted,    and    docree«   entered    against   the   de- 
ceased according-  to  the  priority  thereof  respectively. 

4.  All  recognizances,  bonds,  sealed  instruments,  notes,  bills  and 
unliquidated  demands  and  accounts. 

Preference  shall  not  be  given  in  the  payment  of  a  debt  over 
other  debts  of  the  same  class,  except  those  specified  in  the  third 
class.  A  debt  due  and  payable  shall  not  be  entitled  to  a  prefer- 
ence over  debts  not  due.  The  commencement  of  a  suit  for  the 
recovery  of  a  debt  or  the  obtaining  a  judgment  thereon  against 
the  executor  or  administrator  shall  not  entitle  such  debt  to 
preference  over  others  of  the  same  class.  Debts  not  due  may 
be  paid  according  to  the  class  to  which  they  belong,  after 
deducting  a  rebate  of  legal  interest  on  the  sum  paid  for  the 
unexpired  term  of  credit  without  interest.  An  executor  or  ad- 
ministrator shall  not  satisfy  his  own  debt  or  claim  out  of  the 
property  of  the  deceased  tmtil  proved  to  and  allowed  by  the 
surrogate;  and  it  shall  not  have  preference  over  others  of  the 
same  class.  Preference  may  be  given  by  the  surrogate  to  rents 
due  or  accruing  on  leases  held  by  the  testator  or  intestate  at 
the  time  of  his  death,  over  debts  of  the  fourth  class,  if  it 
appear  to  his  satisfaction  that  such  preference  will  benefit  the 
estate  of  the  testator  or  intestate.  The  surrogate  may  authorize 
the  executor  or  administrator  to  compromise  or  compound  a  debt 
or  claim,  on  application,  and  for  good  and  sufficient  cause  shown, 
and  to  sell  at  public,  auction  on  such  notice  as  the  surrogate 
prescribes,  any  uncollectible,  stale  or  doubtful  debt  or  claim  bc' 
longing  to  the  estate;  but  any  party  interested  in  the  final  settle- 
ment of  the  estate  may  yhow  on  such  settlement  that  such  debt 
or  claim  was  fraudulently  or  negligently  compromised  or  com- 
pounded. 

L.  1893,  ch.  086. 

#  8780.  JAm'd,  1S98.]  Apportionment  of  rentii,  annattt«-<i 
and  dividends. 

All  rents  reserved  on  any  lease  made  after  June  seventh, 
eighteen  hundred  and  seventy-Hve,  and  all  annuities,  dividends 
and  otiier  pnyments  of  every  description  made  payable  or  becom- 
ing due  at  fixed  periods  under  any  iuHtrument  executi^l  aftor 
such  date,  or,  being  a  last  will  and  testament  that  takes  effect 
after  such  date,  shall  l)e  apportioned  no  that  on  the  death  of  any 
person  interested  in  such  rents,  annuities,  dividends  or  other 
s>nch  poj-meuts,  or  in  ihe  estate  or  fund  from  oi  In  respect  to 
which  the  same  issues  or  is  derived,  or  on  the  determination  by 

any  other  means  of  the  interest  of  any  such  person,  he.  or  his 

7m> 
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executors,  administrators  or  assigns,  shall  be  entitled  to  a  pro- 
portion of  such  rents,  annuities,  dividends  and  other  payments, 
according  to  the  time  which  shall  have  elap3ed  from  the  com- 
mencement or  last  period  of  payment  thereof,  as  the  caae  may 
be,  including  the  day  of  the  death  of  such  person,  or  of  the 
determination  of  his  or  her  interest,  after  makliig  allowance  and 
deductions  on  account  of  charges  on  such  rents,  annuities,  divi- 
dends and  other  p'lyments.  Every  such  person  or  his  executors, 
administrators  or  assigns  shall  have  the  same  remedies  at  law 
pnd  in  equity  for  recovering  such  apportioned  parts  of  such 
rents,  annuities,  dividends  and  other  payments,  when  the  entire 
amount  of  which  such  apportioned  form  part,  become  due  and 
l-ayable  and  not  before,  as  he  or  they  would  have  had  for  re- 
covering and  obtaining  such  entire  rents,  annuities,  dividends 
and  other  payment^?,  if  entitled  thereto;  but  the  persons  liable 
to  pay  rents  reserved  by  any  lease  or  demise,  or  the  real  prop- 
erty comprised  therein  shall  not  be  resorted  to  for  such  appor- 
tioned parts,  but  the  entire  rents  of  which  such  apportioned 
parts  from*  parts,  must  be  collected  and  recovered  by  the  person 
or  persons  who,  but  for  this  section,  or  chapter  five  hundred  and 
forty-two  of  the  laws  of  eighteen  hundred  and  seventy-five, 
would  have  been  entitled  to  the  entire  rents;  and  such  portions 
shall  be  recoverable  from  such  person  or  persons  by  the  parties 
entitled  to  the  same  under  this  section.  This  section  fthall  not 
apply  to  any  case  in  which  it  shall  be  expressly  stipulated  that 
no  apportionment  be  made,  or  to  any  sums  made  payable  in 
policies  of  insurance  of  any  description. 

L.  1893,  ch.  686. 

§  2721.  [Am'd,  1898.]    Payment  of  levaclea. 

No  legacy  shall  be  paid  by  an  executor  or  administrator  until 
after  the  expiration  of  one  year  from  the  time  of  granting  letters 
testamentary  or  of  administration,  unless  directed  by  the  will  to 
be  sooner  paid.  If  directed  to  be  sooner  paid,  the  executor  or  ad- 
ministrator may  require  a  bond,  with  two  sufficient  sureties,  con- 
ditioned, that  if  debts  against  the  deceased  duly  appear,  and  there 
are  not  other  assets  sufficient  to  pay  other  legacies,  then  the 
legatees  will  refund  the  legacy  so  paid,  or  such  ratable  portion 
thereof  with  the  other  legatees,  as  may  be  necessary  for  the  pay- 
ment of  such  debts,  and  the  proportional  parts  of  such  other 
legacies,  if  there  be  any,  and  the  costs  and  charges  incurred  by 
reason  of  the  payment  to  such  legatee,  and  that  if  the  probate  of 
the  will,  under  which  such  legacy  is  paid,  be  revoked,  or  the  will 
declared  void,  that  such  legatee  will  refund  the  whole  of  such 

*  So  Id  the  original. 
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legacy,  with  Interest,  to  the  executor  or  administrator  entitled 
thereto.  After  the  expiration  of  one  year,  the  executors  or  ad< 
ministrators  must  discharge  the  specific  legacies  bequeathed  by 
the  will  and  pay  the  general  legacies,  if  there  be  assets.  If  there 
are  not  sufficient  assets,  then  an  abatement  of  the  general  lega- 
cies must  be  made  in  equal  proportions.  Such  payment  shall  be 
enforced  by  the  surrogate  in  the  same  manner  as  the  return  of 
an  inventory,  and  by  a  suit  on  the  bond  of  such  executor  or  ad- 
ministrator whenever  directed  by  the  surrogate. 

U  1883,  cb.  686.  _,^ 
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article:  second. 

Accounting  and  settlement  of  the  estate* 

Bee.  8722.  P«tltlon  to  compel  payment ;  hearing;  decree. 

27J8.  Decree  for  paj-ment  of  legacy,  etc.,  on  giving  •ecurlty. 

2734.  Proceedings  for  neglect  to  set  apart  exempt  property;  proceedings  upon 

judicial  sett  lenient. 

2735.  Intermediate  accounting. 

2726.  When  surrogate  may  require  judicial  settlement  of  account. 

ZJZJ   Cltatlop :  order  to  account,  and  proceedings  thereon. 

2728.' Executors,     etc-.,     may    petition    for    judicial    settlement  j     citation 

thereupon. 
2729.  Affldavlt  to  account ;  vouchers ;  examination  of  accounUng  party. 

2780.  Comm  sslona  of  executor  or  administrator. 

2781.  Determination  of    claim    by    surrogate  i    Bttspenalon    of    statute    of 

limitations  In  certain  cases. 

2782.  Order  of  ^distribution. 

2733.  .Vcljn.vtmcnt   of   a'lvttLcvments. 

2734.  Estates  of  married  women. 
2785-2741.  [Repeuled.  L.  1898,  ch.  686.] 

2742.  Effect  of  judicial  settlement  of  account. 

27J3.  Decree  for  poynient  and  distribution. 

2744.  Id. ;  when  spccJflc  property  may  be  delivered. 

2T45.  Id.;  when  money  may  bo  retained. 

2746.  Id.;  share  of  Infant. 

2717.  I>;gftcy,  etc.,  to  unlcnown  person  to  be  paid  Into  State  treasory. 

2748.  When  legacy,  etc.,  to  be  paid  to  v  uaty  treasurer. 

I   2722.    fAni'd,  1S»3,  11>11.1      Petition  to  compel  payment; 
licarlnfvs;  ilecree. 

In  either  of  the  following  cases  a  P/>tHion  may  be  pre.sente^^ 

the  surrogate-s  court,  praying  for  a  <1^'V^-^S^/!'^^V. nd    thai   he      e 
or   adminisuator   lo   pay    the   petitioner  s   clam,    and   t^^^^^^^       Ik 

cited  to  .show  cause  why  such  a  decree  sho    d  "«<;  j>«  f  f^*^\' 

^     Rv  n  creditor    for  the  navineut  of  a  debt,  or  of  itvS  ju»i  pro 
poJu.mal  part!  at  any  tinu-  after  six  mouths  have  expired  sine. 

^^^i!^H"rpSn'en\itled  to  a  legacy,  or  any  other  pecMunarypn. 

vision  un<ler  the  will,  or  a  distributive  ^»V^^?;„,^^.lt%Tanrt\u^^^^ 
satisfaction  thereof,  or  of  its  just  proportional  part,  at  any  timi 
af    r   one  vear  has   expired   since   letters   were  granted. 

S    Bv  the    itt  rnev-general  in  any   case  where  a  decHHient  died 
intestate  as  to  any  of  his  estate,  leaving  no  kpown  heirs  or  next 

""Mn^the  presentation  of  such  a  petition,  the  surrogate  must  iasue 

a  c    a  ion'acc<udingly;  ancl  on  the  return  *  1.^:;;^ ^'«^„^.^"\^  ^"er^ 
such  a  decree  in  the  premises  as  justice  requires.     But  in  eitUei  of 
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the  following  cases  the  decree  must  dismiss  the  petition  without 
prejudice  to  an  action  or  an  accounting,  in  behalf  of  the  peti- 
tioner: 

1.  Where  the  executor  or  administrator  files  a  written  answer, 
duly  verified,  setting  forth  facts  which  show  that  it  is  doubtful 
whether  the  petitioner's  claim  is  valid  and  legal,  and  denying  its 
validity  or  legality  absolutely,  or  on  information  and  belief. 

2.  Where  it  is  not  proved,  to  the  satisfaction  of  the  surrogate, 
that  there  is  mon  »v  or  other  personal  property  of  the  estate  ap- 
plicable to  the  payment  or  satisfaction  of  the  petitioner's  claim, 
and  which  may  be  so  applied  without  injuriously  affecting  the 
rights  .of  others  entitled  to  priority  or  equality  of  payment  or 
satisfaction. 

Old  Heclioufl  2717  and  2718  consolidated.  Ani'd  by  L.  1883,  ch.  686;  L. 
1911.    ch.    434,    In   effect   Sept.    1,    1911. 


I  2728.   [Am^d,  1893.]  Deoree  for  imyment  of  lesaer»  ete., 
on  gt'vintg  aecarlty. 

In  a  case  specified  in  subdivision  second  of  the  last  section,  the 
surrogate  may,  in  his  discretion,  entertain  the  petition  at  any 
time  after  letters  are  granted,  although  a  year  has  not  expired. 
In  such  a  case,  if  it  appears,  on  the  return  of  the  citation,  that 
a  decree  for  payment  may  be  made,  as  prescribed  in  the  last  sec- 
tion; and  that  the  amount  of  money,  and  the  value  of  the  other 
property,  in  the  hands  of  the  executor  or  admiulstralor,  applicable 
to  the  payment  of  debts,  legacies  and  expenses,  exceed,  by  at 
least  one-third,  the  amount  of  all  known  debts  and  claims  against 
the  estate,  of  all  legacies  which  are  entitled  to  priority  over  the 
petitioner's  claim,  and  of  all  legacies  or  distributive  shares  of  the 
Bame  class;  and  that  the  payment  or  satisfaction  of  the  legacy, 
pecuniary  provision,  or  distributive  share,  or  some  part  thereof, 
is  necessary  for  the'  support  or  education  of  the  petitioner,  the 
surrogate  may,  in  his  discretion,  make  a  decree,  directing  payment 
or  satisfaction  accordingly,  on  the  filing  of  a  bond,  approved  by 
the  surrogate,  conditioned  as  prescribed  by  law,  with  respect  to  a 
bond  which  an  executor,  or  an  administrator  with  the  will 
annexed,  may  require  from  a  legatee,  on  payment  or  satisfaction 
of  a  legacy,  before  the  expiration  of  one  year  from  the  time  when 
#  letters  were  issued,  pursuant  to  a  direction  to  that  effect,  con- 
ttined  in  the  will. 

L.  1896,  ch.  680. 


I  2724.  [Am*d,  1898.1    ProceedlnnrM  for  neizrlect  to  set  apart 
exempt  property;  proceedlnflrs  upon  Jndlclal  Bettlement. 

Where   an  executor  or  administrator  has   failed  to  set  apart 

J  property  for  a  surviving  husband,  wife  or  child,  as  prescribea  by 
aw,  the  person  aggrieved  may  present  a  petition  to  the  surro- 
l^te's  court,  setting  forth  the  failure,  and  praying  for  a  decree, 
requiring  such  executor  or  administrator  to  set  apart  the  property 
accordingly;  or,  if  it  has  been  lo.st,  injured,  or  disposed  of,  to 
|Miy  the  value  thereof,  or  the  amount  of  the  injury  thereto;  and 
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that  he  be  cited  to  show  cause  why  such  a  decree  should  not  be 
made.  If  the  surrogate  is  of  the  opinion  that  sufficient  cause  is 
shown,  he  must  issue  a  citation  accordingly.  On  the  return  of 
the  citation,  the  surrogate  must  make  such  a  decree  in  the  prem- 
ises as  justice  requires.  In  a  proper  case  the  decree  may  require 
the  executor  personally  to  pay  the  value  of  the  property,  or  the 
amount  of  the  injury  thereto.  The  decree,  made  on  a  judicial 
settlement  of  the  account  of  an  executor  or  administrator,  may 
award  to  a  surviving  husband,  wife,  or  child,  the  same  relief 
which  may  be  awarded,  in  his  or  her  favor,  on  a  petition  pre- 
sented as  prescribed  in  the  last  section. 

L.  1893,  ch.  666. 

S  2725.    [Am'd,  1S»3,  1011.]      Intermediate  accountlnRT. 

An  executop  or  administrator  at  any  time  may,  voluntarily, 
file  in  the  surrogate's  ollice  an  intermediate  account,  and  the 
vouchers  in  support  of  the  same.  In  either  of  the  following 
cases,  the  surrogate  may,  in  his  discretion,  make  an  order,  re- 
quiring an  executor  or  administrator  to  render  an  intermediate 
account: 

1.  Where  an  application  for  an  order,  permitting  an  execution 
to  issue  on  a  judgment  against  the  executor  or  administrator,  has 
been  made  by  the  judgment  creditor,  as  prescribed  In  section  1826 
of  this  act. 

2.  On  the  return  of  a  citation,  issued  on  the  petition  of  a  judg- 
ment creditor,  praying  for  a  decree,  granting  leave  to  issue  an 
execution  on  a  judgment  rendered  against  the  decedent  in  his  life- 
time, as  prescribed  in  section  l.'iSl  of  this  act. 

3.  On  the  return  of  a  citation,  issued  on  the  petition  of  a 
creditor,  or  person  entitled  to  a  legacy,  or  other  pecuniary  pro- 
vision, or  a  distributive  share,  or  of  the  attorney-general,  praying 
for  a  decree  directing  payment  thereof,  as  prescribed  in  section 
2722  of  this  act. 

4.  Where  eighteen  months  have  elapsed  since  letters  were  is- 
sued, and  no  special  proceeding,  on  a  petition  for  a  judicial  set- 
tlement, of  the  executor's  or  administrator's  account,  is  pending. 

Am'd  by  L.    1893,   ch.   086:   L.   1911.   ch.   436,   In  effect  Sopt.  1,   1911. 

I  2720.  rAm'd,  IHfirt.l  IVhen  snrrosnte  may  require  J«- 
dicial  Mettlement  of  account,  ^ 

In  either  of  the  following  cases,  the  surrogate's  court  may, 
from  time  to  time,  compel  a  judicial  settlemeut  of  the  account  of 
an  executor  or  administrator. 

1.  Where  one  year  has  expired  since  letters  were  issued  to  him. 

2.  Where  letters  issued  to  him  have  been  revoked,  or,  for  any 
other  reason,  his  powers  have  ceased. 

li.  Where  a  decree  for  tho  disposition  of  real  property,  or  of  an 
interest  in  real  proi)erty,  has  been  made,  as  prescribed  in  title 
fifth  of  this  chapter,  and  the  property,  or  a  part  thereof,  has  been 
disposed  of  by  him,  pursuant  to  the  decree. 

4.  Where  he  has  sold,  or  otherwise  disposed  of  any  of  the  de- 
cedent's real  property,  or  the  rents,  protits,  or  proceeds  thereof, 
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pursuant  lo  h  power  contained  in  the  decedent's  will,  where  one 
year  has  elapsed  since  letters  were  issued  to  him. 

The  surrogate's  court  may  compel  a  judicial  settlement  of  the 
account  of  a  temporary  administrator  at  any  time.  It  may  also 
compel  a  judicial  settlement  of  the  account  of  a  freeholder,  ap- 
pointed to  dispose  of  a  decedent's  real  property,  or  interest  in 
real  property,  as  prescribed  in  title  fifth  of  this  chapter,  in  like 
manner  as  where  the  same  has  been  disposed  of  by  the  executor 
or  administrator. 

L.  1808.   ch.  686. 

I  2727.  rAm'd,  1803,  1901,  1011.1  Citation |  order  to  ac- 
eonnt  and  proceedings  thereon. 

A  petition  praying  for  the  jndicial  settlement  of  an  account, 
and  that  the  executor  and  administrator  be  cited  to  show  cause 
why  he  should  not  render  and  settle  his  account,  may  be  pre- 
sented, in  a  case  prescribed  in  the  last  section,  by  a  creditor  or 
a  person  interested  in  the  estate  or  fund,  including  a  child  born 
after  the  making  of  a  will;  or  by  any  person,  in  behalf  of  an  in- 
fant so  interested;  or  by  a  surety  in  the  otHcial  bond  of  the  per- 
son required  to  account,  or  the  legal  representative  of  such  a 
surety,  or  by  the  attorney-general,  in  any  case  where  the  dece- 
dent died  intestate  as  to  .any  of  his  estate,  leaving  no  known  heirs 
or  next  of  kin.  On  the  presentation  of  such  a  petition,  a  citation 
roust  be  issued  accordingly;  except  that  in  a  case  specified  in  sub- 
division first  of  the  last  section,  if  the  petition  is  presented  within 
eighteen  months  after  letters  were  issued  to  the  executor  or  ad- 
ministrator, the  surrogate  may  entertain  or  decline  to  entertain  it, 
in  his  discretion.  On  the  return  of  a  citation  issued  as  prescribed 
in  either  of  the  foregoing  sections  of  this  article,  if  the  executor 
or  administrator  fails  either  to  appear,  or  to  show  good  cause  to 
the  contrary,  or  to  present  in  a  proper  case,  a  petition  as  pre- 
scribed in  the  next  section,  an  order  must  be  made,  directing  him 
to  account  within  such  a  time,  and  in  such  a  manner  as  the  surro- 
gate prescribes,  and  to  attend,  from  time  to  timt»,  before  the  sur- 
rogate, for  that  purpose.  The  executor  or  administrator  is  bound 
by  such  an  order,  without  service  thereof.  If  he  disobeys  it  the 
surrogate  may  issue  a  warrant  of  attachment  against  him,  and 
his  letters  may  be  revoked,  as  where  a  w^arrant  of  attachment 
is  issued  to  compel  the  return  of  an  Inventory.  If  it  appears 
that  there  is  a  surplus,  distributable  to  creditors  or  persons  inter- 
ested, the  surrogate  may,  at  any  time,  issue  a  supplemental  cita- 
tion, directed  to  the  persons  who  must  be  cited,  on  the  petition 
of  an  executor  or  administrator  for  a  judicial  settlement  of  his 
account,  and  requiring  them  to  attend  the  accounting.  The  pend- 
ency of  a  proceeding  against  an  executor  or  administrator  to 
compel  him  to  account  does  not  preclude  him  from  presenting  a 
petition  as  prescribed  in  the  next  section.  If  such  petition  is 
presented  at  or  before  the  return  of  a  citation  in  and  as  pre- 
scribed in  either  of  the  foregoing  sections  of  this  title,  the  cita- 
tion issued  thereon  need  not  be  directed  to  petitioner  in  the  special 
proceeding  pending  against  the  executor  or  administrator,  and 
the  two  proceedings  must  \fe  consolidated.  The  surrogate  may, 
In  his  discretion,  and  on  such  terms  as  may  be  just,  direct  the 
consolidation  of  any  two  or  more  of  such  proceedings  pending 
before  him,  and  such  consolidation  does  not  affect  any  power  of 
the  Btirrogate  which  might  be  exercised  in  either  proceeding. 

AmM  by  li.  1.S1W,  cli.  686;  L.  1901,  cU.  408;  L.  1911,  ch.  432,  In  effect 
Sept.    1,    1911. 
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fi  arSM.  [AmM,  18»R,  1011»  1912.]  Bxeentoffl,  etc.,  n«r  pe- 
tit i7;;:i    for   Judicial   settlement:    citation   tltere«pon» 

In  either  of  the  following*  cases  an  executor  or  administrator 
may  present  to  the  aiirropftte's  court  his  account  and  a  written 
petition  tluKv  verified,  pray  in)?  that  his  acc<iunt  may  be  judicially 
settled;  and  that  the  sureties  in  his  otHcial  bond  or  the  lepa! 
representatives  of  such  surety  and  all  creditors  or  persons  claim- 
ing? to  be  creditors  of  the  decedent,  except  such,  as  by  vouchers 
annexed  to  the  account  filed,  appear  to  have  been  paid,  and  the 
decedent's  husband  or  wife,  next  of  ivin  and  leg:atees,  if  any:  or, 
if  either  of  those  persons  had  died,  his  executor  or  administrator, 
if  any,  and  the  attorney-jrenerai  in  a  case  where  decedent  died 
intestate  as  to  any  part  of  bis  estate,  leavinx  uo  known  heirs  or 
next  of  kin,  shall  be  cited  to  attend  the  settlement;  but  where 
the  decedent  leaves  a  wiM  which  has  been  duly  admitted  to  pro- 
bate, it  shall  not  be  ne<*essary  to  cite  the  decedent's  next  of  kin, 
unless  they  are  also  legatees. 

1.  Where  one  year  has  elapsed  since  letters  were  Issaed  t« 
such  executor  or  administrator. 

2.  Where  notice  requiring  all  persons  having  claims  against  the 
deceased  to  exhibit  the  tame  with  the  vouchers  thereof  to  such 
executor  or .  administrator  has  been  duly  publislied  according  t« 
law.  If  one  of  two  or  more  co-executors  or  co-administrators  pre- 
sents his  account  and  a  petition  for  a  judicial  settlement  of  his 
separate  account,  it  must  pray  that  his  co-executors  or  co-ad- 
mmistrators  may  also  be  cited.  Ui)on  tlie  presentation  of  ac- 
L'ounts  and  a  petition,  as  prescribed  in  this  section,  the  surrogate 
must  issue  a  citation  accordingly'.  On  the  return  of  a  citation, 
issued  as  prescribed  in  this  section,  the  surrogate  must  take  the 
account,  and  hear  the  alleviations  and  proofs  of  the  parties,  re- 
specting the  same,  Any  party  may  contest  the  account,  with 
respect  to  a  matter  affecting  his  interest  in  the  settlement  and 
distribution  of  the  estate.  And  any  party  may  contest  an  inter- 
mediate account  rendered  under  section  twenty-seven  hundred 
and  twenty-five  of  this  act  in  case  the  same  shall  not  be  con- 
solidated pursuant  to  section  twenty-seven  hundred  and  twenty- 
seven  of  this  act.  A  creditor,  or  a  person  interested  in  the  estate, 
although  not  cited,  is  entitled  to  appear  on  the  hearing,  and  thus 
make  himself  a  party  to  the  proceed injr.  When  letters  issued  to 
an  executor  or  adniinistrMtor  have  been  revoked,  he  may  P^** 
sent  to  the  surrogate's  court  a  written  petition,  duly  verine*!, 
praying  that  his  account  be  judicially  settled,  and  that  his  suc- 
cessor, if  a  frcrovsfT  has  boon  appointed,  and  the  other  persons 
specified  in  this  section  be  cited  to  attend  the  settlement. 

Ara'd  by   L.    iv'ifi,    ch.   426;   L-    19U.    chs.    320  and  4»4;   L.    1912,    ch.  238,  In 
effpot  Apr.  0,   1012. 

I  *27iiV,    [Am'fi,  189»,   lUOl.]    Allldavft  to  accoiint|  Toacl&« 

ersi  exanUuutlon  of  iiccoiintluflr  piirty. 

lo  each  accouiil,  filed  with  the  surrogate,  as  prescribed  in  this 
iirticle,  nuist  be  appended  the  ufTidavit  of  the  accounting  party, 
to  the  effect  that  the  account  contains,  according  to  Uie  best  of 
his  hr.<nvle(lj:e  ami  bolicf,  a  fnll  and  true  statement  of  all  his 
receiiits  and  disbursen  t'lits  on  account  of  the  estate  of  the  de- 
cedent; and  of  all  money  and  other  property  belonging  to  the 
estate,  wliich  hnv<»  come  to  his  hands,  or  which  have  been  re- 
ceived by  any  other  person,  by  his  order  or  authority,  for  his 
use;  and  that  he  does  not  know  of  any  error  or  omission  in 
the  account,  to  the  prejudice  of  any  creditor  of,  or  oersou  in- 
terested in,  the  estate  of  the  deccMlent.  On  an  accounting  by  an 
executor  or  administrator,  the  accounting  party  must  produee 
and  file  a  voucher  for  every  payment,  except  in  one  of  the  fol- 
lowing cases:         *  7X0 
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1.  He  may  b6  allowed,  without  a  voucher,  any  proper  item  of 
expenditure,  not  exceeding  twenty  doUnrB,  If  It  is  supported  by 
his  own  uncontradicted  oath,  stating  positively  the  fact  of  pay- 
ment, and  specifying  when  and  to  whom  the  payment  was  made; 
but  all  the  items  so  allowed  against  an  estate,  on  all  the  ac 
countings  of  all  the  executors  or  administrators,  shall  not  exceed 
five  hundred  dollars. 

2.  Jf  he  proves,  by  his  own  oath  or  another's  testimony,  that 
he  did  not  take  a  voucher  when  he  made  the  payment;  or  that 
the  voucher  then  taken  by  him  has  been  lost  or  destroyed;  he 
may  be  allowed  any  item,  the  payment  of  which  he  satisfactorily 
proves  by  the  testimony  of  the  person  to  whom  he  made  it;  or, 
if  that  person  Ss  dead,  or  cannot,  after  diligent  search,  be  found, 
by  any  competent  evidence,  other  than  his  own  oath,  or  that 
of  his  wife.  But  an  allowance  cannot  be  made,  as  specified  in 
this  section,  unless  the  surrogate  is  satisfied  that  the  charge  is 
correct  and  just.  The  surrogate  may,  at  any  time,  make  an 
order  requiring  the  accounting  party  to  make  and  file  his  account: 
or  to  attend  and  be  examined  under  oath,  touching  his  receipts 
and  disbursements;  or  touching  any  other  matter  relating  to  hia 
administration  of  the  estate,  or  any  act  done  by  him  under  color 
of  his  letters,  or  after  the  decedent's  death,  and  before  the  let- 
ters were  issued;  or  touching  any  personal  property,  owned  or 
held  by  the  decedent,  at  the  time  of  his  death.  No  profit  shall 
be  made  by  an  executor  or  administrator  by  the  increase,  nor 
shall  he  sustain  any  loss  by  the  decrease,  without  his  fault,  of 
any  part  of  the  estate;  but  he  shall  account  for  such  increase, 
and  be  allowed  for  such  decrease  on  the  settlement  of  his  ac- 
counts. On  the  judicial  settlement  of  the  account  of  an  exec- 
ntor  or  administrator,  the  surrogate  may  allow  the  accounting 
party,  for  property  of  the  decedent,  perished  or  lost  without  the 
fault  of  the  accounting  party. 

L.  1803,  ch.  686. 

3.  [AAded,  1001.]  Every  executor  or  administrator  shall 
pay,  out  of  the  first  moneys  received,  the  reasonable  funeral  ex- 
penses of  decedent,  and  the  same  shall  be  preferred  to  all  debts 
and  claims  against  the  deceased.  If  the  same  be  not  paid  within 
sixty  days  after  the  grant  of  letters  testamentary  or  of  admin- 
istration, the  person  having  a  claim  for  such  funeral  expenses 
may  present  to  the  surrogate's  court  a  duly  verified  petition  pray- 
ing that  the  executor  or  administrator  may  be  cited  to  show  cause 
why  he  should  not  be  required  to  make  such  payment  and  a  cita- 
tion shall  bo  issued  accordingly.  If  upon  the  return  of  such  cita- 
tion it  shall  appear  that  the  executor  or  administrator  has  received 
moneys  belonging  to  the  estate  which  are  applicable  to  the  pay- 
ment of  the  claims  for  funeral  expenses,  the  surrogate  shall,  unless 
the  validity  of  tne  claim  and  the  reasonableness  of  its  amount  are 
admitted  by  such  executor  or  administrator,  take  proof  as  to  such 
facts,  and  if  satisfied  that  such  claim  is  valid  shall  fix  and  deter- 
joine  the  amount  due  thereon  and  shall  make  an  order  directing 
the  payment  within  ten  days  after  the  service  of  such  order  with 
notice  of  entry  thereof,  upon  such  executor  or  administrator  of 
uuch  claim  or  such  proportion  thereof  as  the  money  in  the  hand^ 
of  the  executor  or  administrator  applicable  thereto,  may  be  suffi- 
cient to  satisfy.    If  it  shall  appear  that  no  money  has  come  into 
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the  hands  of  the  executor  or  administrator  the  proceeding  shall 
be  dismissed  without  costs  and  without  prejudice  to  a  further 
application  or  applications  showing  that  since  such  dismissal  the 
executor  or  administrator  has  received  money  belonging  to  the 
estate.  Such  application  shall  be  made  upon  a  duly  verified  peti- 
tion stating  the  facts  upon  which  the  belief  of  the  petitioner  that 
there  are  moneys  in  the  hands  of  such  executor  or  administrator 
applicable  to  the  payment  of  his  claim,  is  based.  Upon  such 
further  application  the  issuance  of  the  citation  shall  be  in  thei 
discretion  of  the  surrogate  and  no  such  application  shall  be  made^ 
less  than  three  months  after  the  granting  or  denial  of  any  pre- 
vious application.  If  upon  any  accounting  it  shall  appear  that 
an  executor  or  administrator  has  failed  to  pay  a  claim  for  funeral 
expenses,  the  amount  of  which  has  been  fixed  and  determined  by 
the  surrogate  as  above  set  forth  or  upon  such  accounting  he  shall 
not  be  allowed  for  the  payment  of  any  debt  or  claim  against  the 
decedent  until  said  claim  has  been  discharged  in  full;  but  such 
claim  shall  not  be  paid  before  expenses  of  administration  are  paid. 
Subd.  8  added  by  L.  1001,  ch.  293.    In  effect  Sept.  1,  1001. 

J27»0.   [Am*d,    1895,    1000.]    Commlmitons   of  executor   or 
mlnistrntor. 

On  the  settlement  of  the  account  of  nn  executor  or  adminis- 
trator, the  surrogate  must  allow  to  him  for  his  services,  and  if 
there  be  more  than  one,  apportion  among  them  according  to  the 
services  rendertd   by   Ihom   respectively,   over  and   above  his  or 
their  expenses:     For  receiving  :iud  paying  out  all  sums  of  money 
not    exceeding    one    thousand    dollars,    at    the    rate    of   five    per 
centum.     For  receiving  and  paying  out  any  additional  sums  not 
amounting  to   more   than   ten   thousand   dollars,    at   the   rate   of 
two  and  one-half  per  centum.     For  all  sums  above  eleven  thou 
sand  dollars,  at  the  rate  of  one  per  centum.     In  all  cases  such 
allowance  must  be  made  for  their  neeessary  expenses  actually 
paid  by  them  as  appears  just  and  reasonable.     If  the  gross  value 
of  the'  personal   property  of  the  decedent  amounts  to  one  hun- 
dred   thousand   dollars  or   more  eaeh  executor  or  administrator 
is  entitled  to  the  full  compensation  on  principal  and  income  al- 
lowed  herein   to   a   sole   exHontor  or  administrator,   unless  there 
are  more  than  three,   in   which  case  the  ccmipcnsation  to  which 
three  would  be  entitled  must  bo  apportioned  among  them  accord- 
ing to  the  .services  rendered  by  them,  respectively,  and  a  like  ap- 
portionment shall  be  made  in  all  cases  where  there  shall  be  more 
than  one  executor  or  administrator.     Where  the  will  provides  a 
specific  compensation  to  an  executor  or  administrator  he  is^  not 
entitled   to  any  allowanc^e   for  his  services,   unless  by  a  written 
instrument  filed  with  the  s\irrogate.  he  renounces  the  specific  com- 
pensation.    WheiV  successive  or  different  letters  are  issued  to  the 
same  person  on  the  estate  of  the  same  deredent,  including  a  case 
where  letters  testamentary,  or  letters  of  general  administration, 
are  issued  to  a  person  who  has  been  previously  appointed  a  tem- 
porary   administrator,    he    is    entitled    to    compensation    in    one 
capacity  only,  at  his  election,  except  that  where  he  has  received 
compensation  in  one  capacity  he  is  entitled  to  the  excess,  if  any. 
of  the  compensation  nllowod  by  law.  above  the  sum  which  he  hns 
already  reeeived  in  the  other  capacity. 

L.  1805,  ch.  BOB:  L.   1005,  ch.  328.     Tn  elToot  April  25,  1005. 
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I  2781.   [Am*d»  18&5.]     Determination  of  claim  by  •arro- 
gate;   MUHpenslon    of     statute     of    Ilmltatlona     An    certain 


On  the  judicial  settlement  of  the  account  of  an  executor  or 
admiuistrator,  he  may  prove  any  debt  owinp  to  him  by  the  de- 
cedent. Where  a  contest  arises  between  the  accounting  party 
and  any  of  the  other  parties  respecting  property  alleged  to  be* 
long  to  thfc  estate,  but  to  which  the  accounting  party  lays  claim 
either  individually  or  as  the  representative  of  the  ^tate,  or  re- 
specting a  debt,  alleged  to  be  due  by  the  accounting  party  ton  the 
decedent,  or  by  the  decedent  to  the  accounting  party,  the  contest 
must,  except  where  the  claim  is  made  in  a  representative 
capacity,  in  which  case  it  may,  be  tried  and  determined  in  the 
same  manner  as  any  other  issue  arising  in  the  surrogate's  court. 

From  the  d<'ath  of  the  decedent  until  the  first  judicial  settle- 
ment of  the  accounts  of  the  executor  or  administrator,  the  run- 
ning of  the  statute  of  limitations,  against  a  debt  due  from  the 
decedent  to  the  accounting  party,  or  any  other  cause  of  action  in 
favor  of  the  latter  against  the  decedent,  is  suspended,  unless  the 
accounting  party  was  appointed  on  the  revocation  of  former  let- 
ters issued  to  another  person,  in  which  caso  the  ruiming  of  the 
statute  is  so  suspended,  from  the  grant  of  letters  to  him,  until 
the  first  judicial  settlement  of  his  account.  After  the  first  judi- 
cial settlement  of  the  account  of  an  executor  or  administrator, 
the  statute  of  limitations  begins  again  to  run  against  a  debt  due 
to  him  from  the  decedent,  or  any  other  cause  of  action  in  his 
favor  against  the  decedent. 

L.   1805,  cb.  5Q5. 

I  2732.  [Repealed  by  Ia  1909,  ch.  18.  See  Consolidated  Laws, 
tit.  Decedent  Estate  Law,  §  98.] 

I  2783.   [Am*d,  1803,  1809.1    Adjustment  of  advancements. 

Where  there  is  a  surplus  of  personal  property  to  be  distributed, 
and  the  advancement,  as  provided  in  section  ninety-nine  of  the 
decedent  estate  law,  consisted  of  personal  property,  or  where  a 
deficiency  in  the  adjustment  of  an  advancement  of  real  property 
is  chargeable  on  personal  property,  the  decree  for  distribution,  in 
the  surrogate's  court,  must  adjust  all  the  advancements  which 
ba\'e  not  been  previously  adjusted  by  the  judgment  of  a  court  of 
competent  jurisdiction.  For  that  purpose,  if  any  person  to  be 
aflfected  by  the  decree,  is  not  a  party  to  the  nroceeding,  the  sur- 
rogate must  cause  him  to  be  brought  in  by  a  supplemental 
citation. 

L.  1898,  ch.  68C.  Amended  by  L.  1909,  ch.  65.  AIko  partly  repealed  by 
L.  1909,  ch.  18.  .Sttf  C<mHoUd«te<l  Law«,  tit.  DiK-edeiit  Kntate  Law,  {  99. 
See  note  77  of  notes  of  Board  of  Statutory  CoDSolldatloii  at  end  of  code. 

I  2734.  [Repealed  by  L.  1909,  ch.  18.  See  Consolidated  Laws, 
tit.  Decedent  Estate  Law,  §  100.] 

If  8785-2741.     [Repealed,  L.  1893,  ch.  686.] 

f  2742.  Effect  of  Jadtelal  settlement  of  accoaat. 

A  judicial  settlement  of  the  account  of  an  executor  or  admin- 
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Istrator,  either  by  the  decree  of  the  surrogate's  court,  or  upon  an 
appeal  therefrom,  is  conclusive  eridence,  against  all  the  parties 
who  were  duly  cited  or  appeared,  and  all  persons  deriTing  title 
from  any  of  them  at  any  time,  of  the  following  facts  and  no 
others: 

1.  That  the  items  allowed  to  the  accounting  party,  for  money 
paid  to  creditors,  legatees,  and  next  of  kin,  for  necessary  ex- 
penses, and  for  his  services,  are  correct. 

2.  That  the  accounting  party  has  been  charged  with  all  the 
interest  for  money  received  by  him,  and  embraced  in  the  account, 
for  which  he  was  legally  accountable. 

3.  That  the  money  charged  to  the  accounting  party,  as  col- 
lected, is  all  that  was  collectible,  at  the  time  of  the  settlement, 
on  the  debts  stated  in  the  account. 

4.  That  the  allowances  made  to  the  accounting  party,  for  the 
decrease,  and  the  charges  against  him  for  the  Increase,  in  the 
Talue  of  property,  were  correctly  made. 

t  2748.  [Am'dy  1895,  1808,  190G.J     Decree  for  payment  and 
dfntrlbutlon. 

Where  an  account  is  judicially   settled,   as  prescribed   in  this 
article,  and  any  part  of  the  estate  remains  and  is  ready  to  be 
distributed   to   the  creditors,   legatees,   next  of  kin,    husband,   or 
wife  of  the  decedent,  or  their  as.sign8,  the  decree  must  direct  the 
payment  and  distribution  thereof  to  the  persons  so  entitled,  ac- 
cording to  their  respective  rights.     In  case   of  whole  or  partial 
intestacy  the  decree  must  direct  imniediato  payment  and  distribu- 
tion to  creditors,  next  of  kin,  hu.sbaud  or  wife  of  the  decedenr, 
or  their  assigns,  where  the  executor  or  administrator  has  peti- 
tioned voluntarily  for  judicial  settlement  of  his  arconnt  as,  and 
in  the  case  provided  in  subdivision  two  of  section  twentv-seveu 
hundred  and  twenty-eight   of  this  article:  but  such   decree  shall 
not  direct  the  payment  of  any  legacy  prior  to  the  expiration  of 
one  year  alter  the  granting  of  letters  upon  such  estate,  unless  the 
will  otherwise  directs.     If  any  person,  who  is  a  necessary  party  for 
that  purpose?,  has  not  been  cited  or  has  not  appeared,  a  supplemental 
citation  must  be  issued,  as  prcscribe<l  in  section  twenty-seven  hundred 
and  twenty-seven  of  tnis  act.    Where  the  validity  of  the  debt,  claim 
or  distributive  share  h  admitted  or  has  been  established  upon  the  ac- 
counting or  other  proceeding  in  the  surrogate's  court  or  other  court  (»f 
competent  jurisdiction,  the  decree  must  determine  to  whom  it  is  pay- 
able,  the  sum  to  be  paid  L»y  reas.m  thereof  and  all  other  Questions 
concornin«   the  same.     With   respect  to  the  matters  enumerated 
m  this  seeti«»n  the  decree  is  conclusive  ns  a  judgment  upon  each 
party  to  the  special  proceeding  who  ^vas  dnlv  cited  or  appeared 
and  upon  every  person  deriving  title  from  such  partv. 
L.   1895.  c'h.  ny5:  L.   ISIKS.  oh.  GOo:  L.  lS)oG.  ch.  515.     In  effect  Sept.  1.  1906. 

I  2744.  Id. I  wben  specillc  property  may  be  dellTered. 

In  either  of  the  following  cases,  the  decree  may  direct  the  de- 
livery of  an  unsold  chattel,  or  the  assignment  of  an  uncollected 
demand,  or  any  other  personal  property,  to  a  party  or  parties, 
entitled  to  payment  or  distribution,  in  lieu  of  the  money  value  of 
the  property: 

1.  Where  all  the  parties  interested,  who  have  appeared,  mani- 
fest their  consent  thereto  by  a  writing  filed  in  the  surrogate's 
office. 

2.  Where  it  appears  that  a  sale  thereof,  for  the  purpose  of  pay- 
ment or  distribution,  would  cause  a  loss  to  the  parties  entitled 
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The  ralne  must  be  aBcertained,  if  the  consent  does  not  fix  it, 
by  an  appraisement  under  oath,  made  by  one  or  more  persona 
appointed  by  the  surrogate  for  the  purpose. 

9  R.  S.  95,  I  72  (2  Edm.  09),  am'd;  L.  1870,   ch.  80. 

I  aT46.  Id.  I  'When  ntoaer  mar  be  retaineA. 

Where  an  admitted  debt  of  the  decedent  is  not  yet  due,  and 
the  creditor  will  not  accept  present  payment,  with  a  rebate  of 
interest;  or  where  an  action  is  pending  between  the  executor  or 
administrator  and  a  person  claiming  to  be  a  creditor  of  the  de- 
cedent; the  decree  must  direct  that  a  sum,  sufficient  to  satisfy 
the  claim,  or  the  proportion  to  which  it  is  entitled,  together  with 
the  probable  amount  of  the  interest  and  costs,  b?  retained  in 
the  hands  of  the  accounting  party;  or  be  deposited  in  a  safe  bank, 
or  trust  company,  subject  to  the  surrogate's  order;  or  bo  paid 
Into  the  surrogate's  court,  for  the  purpose  of  being  applied  to  the 
payment  of  the  claim,  when  it  is  duo,  rocovertd  or  settled;  and 
thati  so  much  thereof,  as  is  not  needed,  for  that  purpose,  be  after- 
wards distributed  according  to  law. 
a  R.  6.  Mk  I  74  (2  Edm.  90). 

f   2740.    rAiu*d,  iyS«,  1000,    1009,   1911.1      Id.j    slkAre   of   In- 
fant. 

When  a  legac}*  or  distributive  share  is  payable  to  an  infant, 
the  decree  may.  iu  the  discretiou  of  the  surrogate's  court,  direct 
it.  or  so  nmch  of  it  as  may  be  necessary,  to  be  paid  to  his  gen- 
eral guardian,  to  Ihi  applied  to  his  support  and  education;  or 
when  it  does  not  exceed  fifty  dollars,  the  decree  may  order  It 
to  i)o  paid  to  his  father  or  to  his  mother  or  to  soiuecouipeteut  per- 
son with  whoiu  the  infant  resides  or  who  has  some  interest  in  his 
welfare.  f<ir  the  use  and  benefit  of  such  infant.  Said  court  may, 
in  its  discretif)n,  by  its  decret*,  direct  any  legacy  or  distributive 
share,  or  part  of  a  legacy  or  dij«tributive  share,  not  paid  or  ap- 
plied as  aforesaid,  which  is  payable  to  an  infant,  to  be  paid  to 
the  general  guardian  of  such  infant,  upon  his  executing  and  de- 
posrting  with  the  surrogate  in  his  office,  a  bond  running  to  such 
mfant,  with  two  or  more  sufficient  sureties  duly  acknowle<lg«Hi 
and  approved  by  the  surrogate,  in  double  the  amount  of  such 
legacy  or  distributive  share,  conditioned  that  such  general 
guardian  shall  faithfally  apply  such  legacy  or  distributive  share, 
and  render  a  true  and  just  account  of  the  application  thereof,  in 
all  respects,  to  any  court  having  cognizance  thereof,  when  there- 
unto required,  the  sureties  in  which  bond  shall  justify  as  re- 
quired in  this  act,  unless  the  surrogate  shall  determine  that  the 
gemieral  bond  given  by  the  guardian  is  ample  and  of  sufficient 
amount  to  cover  such  legacy  or  distributive  share.  The  said 
court  may,  in  its  discretion,  from  time  to  time,  authorize  or 
direct  such  general  guardian  to  expend  such  part  of  such 
legacy  or  distributive  share,  in  the  support,  maintenance  and 
education  of  such  infant  as  it  deems  necessary.  On  such 
infant's  coming  twenty-one  years  of  a^e,  he  shall  be  en- 
titled to  receive,  and  his  general  guardian  shall  pay  or  de- 
liver to  him,  under  the  direction  of  the  surrogate's  court,  the 
securities  so  taken,  and  the  interest  or  other  moneys  that  may 
have  been  paid  to  or  received  by  su'^h  general  guardii^n.  after 
deducting  therefrom  such  amounts  as  have  been  paid  or  ex- 
pended in  pursuance  of  the  orders  and  decrees  of  said  court,  so 
niado  as  aforesaid  and  the  legal  commissions  of  such  guardian; 
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and  the*  Baid  general  ^niardian  shall  be  liable  to  account  in  and 
under  the  direction  of  the  surrogate's  court,  to  his  ward,  for  the 
same;  in  case  of  the  death  of  said  infant,  before  coming  of  age, 
the  said  securities  and  moneys,  after  making  the  deductions 
aforesaid,  shall  go  to  his  executors  or  administrators,  to  be  ap- 
plied and  distributed  according  to  law,  and  the  general  guardian 
shall  in  like  manner  be  liable  to  account  to  such  administrator  or 
executor.  If  there  be  no  general  guardian,  or  if  the  surrogate's 
court  do  not  order  or  decree  the  payment  or  disposition  of  the 
legacy  -or  distributive  share  in  some  of  the  ways  above  described, 
then  the  legacy  or  distributive  share,  or  part  of  the  same  not 
disposed  of  as  aforesaid,  whether  the  same  consists  of  money  or 
securities,  shall,  by  the  order  or  decree  of  the  surrogate's  court, 
be  paid  and  delivered  to  and  deposited  in  said  court,  by  paying 
and  delivering  the  same  to  and  depositing  it  with  the  county 
treasurer  of  the  county,  to  be  held,  managed,  invested,  collected, 
reinvested  and  disposed  of  by  him,  as  prescribed  and  required  by 
sec'tion  twenty-five  hundred  and  thirty-seven  of  this  act.  The 
regulations  contained  in  the  general  rules  of  practice,  as  speci- 
fied in  subdivision  eight  of  section  four  of  the  state  finance  Ijfw, 
and  the  provisions  of  title  three  of  chapter  eight  of  this  act  apply 
to  money,  legacies  and  distributive  shares  paid  to  and  securities 
deposited  with  the  county  treasurer,  as  prescribed  in  this  section; 
except  that  the  surrogate's  court  exercises  with  respect  thereto, 
or  with  respect  to  a  security  in  which  any  of  the  money  has 
be«»n  invested,  or  upon  which  it  has  been  loaned,  the  pawer  and 
authority  conferre<l  upon  the  supreme  court  by  section  seven  hun- 
dred and  forty-seven  of  this  act. 

2  R.  S.  OC,  f  80,  am'd;  L.  1886,  ch.  358;  L.  1900,  ch.  654.  AmM  hy 
L.  1000.  cU.  65,  f  3.  See  note  78  of  notes  of  Board  of  Statutory  ConaoU- 
datlon  at  I'nd  of  code.     Aui'd  by  L.  1911,  ch.  328,  in  effect  Sept.  1.  1911. 

I  2747.  Leiracy-y  ete»f  to  nnknoiFvm  person  to  be  paid  into 
State  treaanry-. 

Where  the  person  entitled  to  a  legacy  or  distributive  share  is 
unknown,  the  decree  must  direct  the  executor  or  administrator 
to  pay  the  amount  thereof  into  the  treasury  of  the  State,  for  the 
benefit  of  the  person  or  persons  who  may  thereafter  appear  to  be 
entitled  thereto.  The  surrogate,  or  the  supreme  court,  upon  the 
petition  of  a  pers(m  claiming  to  be  so  entitled,  and  upon  at  least 
fourteen  days'  notice  to  the  attorney-general,  accompanied  with 
H  copy  of  the  petition,  may  by  a  reference,  or  by  directing  the 
trial  irf  an  issue  by  a  jury,  or  otherwise,  ascertain  the  rights  of 
the  persons  interested,  and  grant  an  order  directing  the  payment 
of  any  money,  which  appears  to  be  due  to  the  claimant,  but  with- 
out interest,  and  deducting  all  expenses  incurred  by  the  State 
with  respect  to  the  decedent's  estate.  The  comptroller,  upon  the 
productitm  of  a  certified  copy  of  the  order,  must  draw  his  war- 
rant upon  the  treasury,  for  the  amount  therein  dire<'ted  to  be 
paid:  which  must  be  paid  by  the  State  treasurer,  to  the  person 
entitled  thereto. 

Id.,   I  SI,   am'd;  L.  1877,  ch.  456. 

I  27-iH.  When  legacy,  etc..  to  be  paid  to  eonnty  treas- 
urer. 

The  decree  niURt  also  direct  the  executor  or  administrator  to 
pay  to  the  county  treasurer  a  legacy  or  distributive  share,  which 
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is  not  paid  to  the  person  entitled  thereto,  at  the  expiration  of 
two  years  frf>ni  the  time  when  the  decree  is  made,  or  when  the 
lejfacy  or  distributive  share  is  payable  by  the  terms  of  the  decree. 
The  money,  so  paid  to  the  county  treasurer,  can  be  paid  out  by 
him  only  by  the  special  direction  of  the  surrogate;  or  pursuast 
to  the  judgment  of  a  court  of  competent  jurisdictioa. 
Id.,  iMurt  of  I  81. 
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TITLE  V. 

Dispoaition  of  the  decedent's  real  property,  for  the  payment 
of  debts  and  funeral  expenses.  Distribution  of  the  pro- 
ceeds. 

Sec.   274B.  What  property  subject  to  thla  title. 

2760.  Petition;   when  and  by  whom  presented. 

2751.  Creditor's  time  to  apply  extended  In  certain  cases. 

2752.  Contents  of  petition. 

2763.  ProceodluKB  where  some  of  the  facts  are  unknown. 
2754.  Citation  thereupon. 

2765.  Hearing. 

2760.  Proof  of  debt  upon  which  Judgment,  etc.,  has  been  rendere<L 
2767.  The  last  section  qualified. 

2766.  Decree  to  recite  debts  and  Hens. 

2759.  What  proof  necessary  for  a  decree. 

2760.  Decree  to  mortgage  or  lease. 

2761.  Decree  to  sell. 
2702.  Repealed. 

2763.  Decree  to  sell;  order  In  which  dlflTerent  parcels  are  to  be  sold. 

2764.  Id.;  where  undivided  Interest  or  precedent  estate  is  created  by  the 

will,  etc. 

2765.  Form  of  decree. 
2766-70.  Repealed. 

2771.  What  credit  allowed  on  sale. 

2772-73.  Repealed. 

2774.  Who  not  to  purchase. 

2776-76.  Repealed. 

2777.  When  conveyance  not  to  affect  purchaser  or  mortgagee  from  bclr, 

etc. 
2778-81.  Repealed. 

2782.  Contract  for  lands;   effect  of  conveyance  of  decedent's  interest. 

2783.  Id.;  effect  of  conveyauct   of  part. 

2784.  Repealed. 

2785.  PurchasiT's  title  not  nffocted  by  cortain   Irregularities,   etc.;   pre- 

sumption where  n'corda  have  been  n'moved. 

2780-07.  Repealed. 

2798.  Surplus  money  on  foreclosure  and  other  sales;  wben  paid  to  surro- 
gate. 

2709.  Id.;  huw  distributed. 

2HfM).   Klglit   ot   dowiT   to   be   consldiTod   in   sale. 
2S01.  Ui'Stltutioii    for    assets    siibstMjucutly    dlHCovered. 

lis()l-n.  ConvfyMtici*  of  r<'!il  i'«tnti>  hy   r\«'c!;tof  r»r  administrator  to  holder 
of   loiitiiu't   of   siiW   made   by   defodont. 

§  S749.   [Am'd,  1894.]     \*'liat  property  iiab|ect  to  this  title. 

Real  property,  of  which  a  decedont  died  seized,  and  the  interest 
of  a  decodunt  in  real  proporty,  hold  by  him  under  a  contract  for 
the  purchase  thereof,  made  either  with  him,  or  with  a  person 
from  whom  he  derived  his  iiit(Mi>st.  may  be  disposed  of,  for 
the  payment  of  his  debts  and  funeral  expenses,  or  for  the  pay- 
ment of  judgment  lions  oxistinjr  thereon  at  his  death,  as  pr»^ 
porilK'd  in  this  title;  except  where  it  is  devised,  expressly  charjfea 
with  the  pavmont  of  debts  or  funeral  expenses,  or  is  exempted 
from  lew  nnd  sale  bv  virtue  of  an  execution,  as  prescribed  m  title 
second  of  chapter  thirteen  of  this  act.  The  expreBSion  "  funeral 
expenses,"  as  used  in  this  title,  includes  a  reasonable  charge  for 
a  suitable  headstone. 

L.  1884,  ch.  735. 
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i  27SO.  rAniM»  1804»  1909.]  Petition,  ^-IteTi  and  by  whom 
prenented. 

At  any  time  within  three  years  after  letters  were  first  duly 
granted  within  the  Htute,  upon  the  estate  of  a  decedent,  an  exec- 
utor or  administrator,  whether  sole  or  joined  hi  the  letters  with 
another  other  than  a  temporary  administrator,  or  a  person  hold- 
ing a  judgment  lieu  upon  decedent's  real  properly  at  the  time 
of  his  death,  or  any  other  creditor  of  the  decedent,  other  than  a 
creditor  by  a  mortpage,  which  is  a  lien  ui>on  the  decedent's  real 
property,  or  any  person  having  a  claim  for  the  funeral  exi^enses 
of  the  decedent,  may  present  to  the  surrogate's  court,  from  which 
letters  were  isaaed.  a  written  petition,  duly  verified,  praying  for 
a  de  ree  directing  the  disposition  of  the  decedent's  real^  property, 
or  interest  in  real  property,  specified  in  the  last  section,  or  w> 
much  thereof  as  is  necessary  for  the  payment  of  his  debts  or 
funeral  expenses,  or,  if  so  decreed  as  hereinafter  provided,  for  the 
pA>uient  of  any  judgment  liens  existing  upon  such  land,  or  some 
portion  thereof,  at  decedent's  death,  by  a  mortgage,  lease  or 
sale  at  public  or  private  sale  thereof;  and  that  thi*  parties  named 
iu  the  petition  and  all  other  necessary  parties,  as  prescribed  in 
the  sub8e<iuent  sections  of  tiiis  title,  may  be  cited  to  show  cause 
wliy  such  a  decree  should  not  be  made, 

AmM  by  L.  1894.  ch.  736;  L.  1909,  cb.  188.  In  effect  Sept.  1,  1909. 
Seu  I  1844»  sabd.   1. 

$  27S1.  TAm'd,  1887.]  Creditoi^s  time  to  apply  extended 
in  certain  canes. 

The  time,  during  which  an  action  is  pending  in  a  court  of 
record,  between  a  creditor  and  an  executor  or  administrator  of 
the  estate,  is  not  a  part  of  the  time  limited  in  the  last  section,  for 
presenting  a  petition,  founded  upon  a  debt,  which  was  in  contro- 
versy in  the  action;  if  the  c.  editor  has,  before  the  expiration  of 
the  time  so  limited,  filed  ia  the  clerk's  office  of  the  county  whore 
the  real  i)roperty  is  situated,  a  notice  of  the  pendency  of  the  ac- 
tion; specif ymg  the  names  of  the  parties,  the  object  of  the  action, 
and,  if  the  creditor's  debt  is  made  the  foundation  of  a  counter- 
claim, the  nature  of  the  counterclaim;  containing  a  description  of 
the  property  in  that  county  to  be  affected  thereby;  and  stating 
that  it  will  be  held  as  security  for  any  judgment  obtained  iu  the 
action.  A  notice  so  filed  must  be  recorded  and  indexed,  and  may 
be  cancelled,  as  prescribed,  with  respect  to  the  n«itice  of  pen- 
dency of  an  action,  in  article  nine  of  title  first  of  chapter  four- 
teen of  this  act.  It'  may  also  be  cancelled  in  like  manner,  or  a- 
specified  portion  of  the  property  affected  thereby,  may  be  dis- 
co::rged  from  the  lien  thereof,  by  the  order  of  the  court  in  wliicli 
the  action  is  pending,  made  upon  the  application  of  a  person  hav- 
ing an  interest  in  the  real  property,  upon  notice  to  the  creditor, 
and  upon  such  terms  as  justice  requires.  Whenever  un  executor, 
administrator  or  creditor  of  a  deceased  person  shall  have  eoni- 
mcnced,  or  shall' hereafter  comnicn<o,  an  action  in  any  court  of 
competent  jurisdiction  of  this  State  f.or  the  purpose  of  setting 
aside  any  fraudulent  conveyance  of,  or  incumbr.'uice  up(jn,  any 
real  estate  of  such  deceased  person,  and  such  action  shall  have 
been  decided  in  favor  of  sncn  executor,  administrator  or  cred- 
itor, such  executor,  administrntor  or  creditor  may,  at  any  time 
within  three  years  after  the  final  determination  of  such  action, 
hare  and  mamtain  an  action  or  proceeding  against  the  proper 
parties,  in  any  court  of  competent  Jurisdiction  of  this  State,  for 
a  sale  of  such  real  estate,  and  for  a  ilistribution  of  the  proceeds 
of  such  real  estate  among  the  creditors  of  such  deceased  person. 


WOK 
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1  XriHI.   [Am'd,  )8tM.l      Contrnta  of  petition. 

The  petitioD  must  set  forth  the  foUowlug  matters,  as  i 
the  petitiouer  cuu,  upon  diligeut  iuquiiy,  aseertuiu  theui 

1.  lAn'd,  1IN»4.I  The  amuunt  of  the  unpaid  debts 
Deral  expenses  of  the  decedent  sad  that  the  personal  est 
aJetjuHtc  for  the  payment  thereof. 

2.  A  general  description  or  ail  the  decedent's  real  prop 
iutereHt  in  real  property,  within  the  atate,  nhich  maj 
posed  of  as  prencribed  iu  tlua  title;  ii  »tatemeut  of  the 
eaeh  distiuet  parcel;  whether  it  is  improved  or  not;  w 
is  oeiTupied  or  not;  and.  if  occupied,  the  name  of  each  c 
whether  it  ia  incumbered  by  a  moctgage  lien  or  liens  totcei 
n  Btatemeut  of  (he  amount  due  or  claimed  to  be  due 
Where  the  petition  describes  an  interest  in  real  proper! 
Ged  in  Heclion  two  Ihousond  seven  bnnilred  and  fort; 
this  act,  the  value  of  the  interest  must  be  stated,  r~  ' 


value  of,  aud  the  other  particulars,  specified  iu  this  se< 

'  itius  to  the  real  property  to  which  the  interest  attachi 

3.  The  names  of  the  husband  or  wife,  and  of  all  the  1 


._(   ot  the  decedent,  aud   also  every   other  person 

under  them,  or  either  of  them,  Htating  who,  if  suy,  are 
the  age  of  each  infant,  and  the  name  of  nts  general  j 
if  any:  aud  also,  it  the  petition  is  presented  by  a  creditor 
ment  lieuor,  tbe  name  of  each  executor  or  adnilnistratoi 
4.  If  tbe  petition  ii^  presented  by  an  executor  or  adml 
tbe  amount  of  personal  property  which  baa  come  to  h 
and  those  of  his  coexecutors  or  coadministrators,  if 
application  thereof,  and  the  amount  which  ma;  yet  be 
therefrom. 


tmi 

If.    -„ — ,     

ID,  cannot  be 

by  (he  uetitluuer,  that  fact  taunt  1>e  Hbowa  to  (be  an 
satisradion,  and  tbe  iiurroga(e  must,  thereupon,  ingnire 
mutter,  as  prescribed  in  article  first  of  title  second  of  t 
liT.  If  (he  |>ftilion  is  presented  by  a  creditor  or  Ji 
lienor,  tbe  surrogate  may.  by  order,  require  the  execut 
ministralor  to  render  euch  an  account  or  other  stateroe 
dei-uiH  uecessiiry  for  the  purpose  of  tbe  inqairj. 
L.   ISIrt.  .■li.  TO. 

i  3754.   lAm-d,  lR»t,  IDll.l     CKatlon  tbrrcapoa. 

Where  tbe  surrogate  is  NntisBed  (bat  all  tbe  tacts,  sp 
the  last  section  but  one.  have  been  ascertnined,  aa  fai 
can  be  upon  dilifceul  inquiry,  aud  it  appears  to  him 
debts,  judgllient,  liena  iind  tuneral  expenses,  or  either,  c 
paid,   without  resorting  («  the   real  property.  ' 


|iro|iprty.  he  uiUHt  Ikauc  a  citation  acivrding  to  the  pray 
petiriun.  If,  upon  the  Inijniry,  it  appears  to  the  surroa 
any  heir  or  devisee,  ur  jiersijii  claiming  an  interest  ii 


named  in  the  peU(ion, 
T2« 
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I  »TST.  tAn)-d,  laiM,  lAll-l  Dcorec  >o  nortraki 
■elL 

If  It  shall  apppnr  to  the  KalisfHCtinTi  of  the  «nrr<%F 

CprHOniil  E!itat(>  of  the  dpoi'denl  is  InHuflictcnt  for  Ihp 
in  dfbtx  ati<l  funoral  i'xp<-iiHi'i',  the  Hurrugntc  shall 
citH'  I'Dipon'critii;  tho  oxooiitor  or  administrator  to  uior 
or  spjl  Iho  whole  or  mipli  imrt  of  tho  n-al  proprrlj  or 
the  diK'Pdent' i;i  real  property  as  tho  surrogate  shall  i 
nary  for  the  pajmeut  thereof.  The  surroKotc  Dia^ 
nmount  to  be  Rnlil  ami  iifterward  estend  the  powi 
parrpls  and  direct  the  order  of  tho  sale  of  pnm-ls  and 
n'h<-ther  the  nanip  bo  niortRuged.  leased,  or  sold,  for 
of  prenerring  alt  the  rights  niul  equities  of  th<?  parii 
Tonting  any  nnneeessary  disposition  of  such  real  pr 
may  limit  the  nmount  to  lie  raised  thereby.  The  c 
describe  the  property  to  he  sold  with  common  etrtn 
appears  that  one  or  more  distinct  parcel  of  which  (I 
died  seized  has  been  devised  by  him  or  sold  by  hi 
decree  moKt  provide  (hnt  Iho  several  distinct  parcels 
the  following  order: 

1.  Property  which  descended  to  tho  decedent's  helrf 
has  not  been  sold  by  them. 

2.  Property  so  descended  which  h.is  been  sold  by 
S.  Property  which  has  been  devised  which  has  no 

bj  (he  devisee, 

4.  Prcnertj  Ro  devised  which  baa  been  sold  by  the 

If  it  shall  appear  to  the  Kntisfnction  i>(  the  kurrogi 
decedent  left  no  fciiowu  heirs- at -Uw,  or  if  the  siirrogn 
to  delerniine  whether  there  are  heirs-at-lnw  entitled  to 
sail-  must  be  directed  to  be  held  ut  |>ublic  auction,  atu 
of  the  sale  shall  be  directed  aiid  given  to  the  attor 
former  {{  B7(»,'  2701  'ind'  Kas'.  '  '  '       "'    "  *  *''     ''"■  ' 

I  snw.  lAmM,  1NIU.  I»(M.I  Duty  of  «s««ator 
Ulratop  lo   rxrcutr   decree   after    ttllnc   bund. 

It  shall  l>e  Ilie  duty  of  (lie  executor  or  ndtnlnistrato 
the  iiower  (.imferrvil  ujioii  him  by  a  deeri^  direetinii 
erty  be  uiorlgagc.),  leased  or  wild;  but  he  must  Brut  ■ 

tM-ople  of  tlie  state  in  a  iieiiiilly  fixed  by  the  eurroBi 
than  twice  the  sum  to  be  niisi'd,  or  the  value  of  th 
erty,  or  luleresi  in  real  pnnierty,  directed  to  be  i«fl<i. 
must  lie  III  lid  i  I  toned  dir  the  failhrul  perfonuHnoe  «1 
ImpoKcd  u|>ou  the  principal  t'f  the  decree  and  tor  the 
by  the  priucipal  for  nil  mr.neys  reeeived  by  him  win 
reiiuireil  so  lo  do  by  n  court  o£  c(.iu|Wleut  juriadiction. 

I  27SI>.   lAnNI,   IM»4.    IMM.I      Pr«pee4ln«B   ■pnn 


ibic.  to  give,  or  In  join  with  his  <iieireeiitors  i 
rs  in  giving,  n  Imuil  ax  prescribed  in  the  laat 
iir.  uiiij  ,liriM-i  ilicsc  win,  have  given  the  bnad 
■iilr    lliH  .ieire...      Hnl   if  a    «>le  e.wntor  or  ad 

nii-<l  gronnd  for  llic  icvwHIion  of  his  or  their 
■rijgiiii*  kIiuII,  npuJi  ilie  ajipliralion  of  any  persiii 
sni'li  letters  uuil  gmiil  iidniiaist ration  to  aaob 
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RlFected.  where  a  p«Utian  i 

were  duly  cited  aod  a  decrei 

wan  maae  as  preacribod  io  Ibia  tide,  by  an;  omisaioi 

feet  or  irregalnrity  oceurrinit  between  the  return  of 

nnd  the  making  of  the  deoreE,  except  bo  far  aa  tb»  i 

affect  the  title  of  a  purehaser  at  a  sale  made  pnrsi 

directions  eootaiiied  in  a  judgment  rendered  by  the  ani 


I  ZT94.   [Am'd,  ]8»4,  1»04.]     Allowance  on  fcM  1 

If  a  creditor  of  the  decedent  becomea  the  pnrchaie 
the  decedent'e  real  property,  the  aurrogate  nav.  upo: 
cotion.  direct  the  amount  of  bis  claim  to  be  allowed. 
loatBQce.  npon  the  piirrhase  price;  and  auch  parchase 
l)e  required  to  pay  the  balaoee  at  the  time  of  the  »ai 
oase  the  proceeds  of  the  decedent's  real  property  sbai 
cient  to  Batisfy  the  costs  and  eipensea  of  sdminiBtrat 
debts  and  funeral  eipennps  of  the  decedent,  the  pnrcl 
itor  ahall  be  allowed  and  credited,  nppn  the  judicial 
of  the  accounts  of  the  executor  or  administrator,  onlv 
he  mar  be  entitled  to  receive  upon  bis  claim  and  sba 
the  different*  between  (ho  amount  nripinally  allowi 
amount  he  in  entitled  to  reeelve.  In  case  any  pui 
credit  on  his  hid,  ns  aforesaid,  no  deed  shall  be  deliri 
until  the  judicial  settlement  nf  the  acconnta  of  the  < 
administrator  nor  until  be  shall  have  paid  the  entire 
quired  under  the  provision!  of  this  lectlou. 
I,.lBM,sli.miI..ltM,ah.ra).   lDalt«(S*pt.l,n«. 

I  aras,  fjin'd,  1M4,  IMM.]      ■■■«  to  be  refasea  I 
Slvrn. 

A  decree  empowerlnE  an  executor  or  adminlatrati: 
gage,  lease  or  sell  shall  not  be  panted  If  any  of  the 
t crested  in  the  estate  give  bonds  to  the  surrogate  ii 
nnd  wilh  such  sureties  aa  he  directs  and  approves, 
dilion  to  pay  all  the  debts,  lesacies  and  eipeoses  of 
tion  so  tar  aa  the  goods,  chattels,  rights  and  credits 
eeased  are  InsuWcient  therefor,  within  auch  time  ■■  th 
may  direct. 
L.  tBM,cli.7aS;L.  IKIt,<A.m.    lB^CMIB<0.I.im. 


H3Te«-2770.  [RopealedbyL.  1904,  ch.  TOO.  In  efl 
1904,  provided,  however,  that,  in  caaes  where  the  dn 
disposition  of  decedent's  real  property,  for  the  pa^me 
nod  funeral  exponnt's  shall  have  been  entered  prior  ' 
thip  act  takes  efTett,  all  subserineiit  pnjoeediugs  shnl 
cordanoe  with  the  provisions  of  Ihc  slntiifcs  then  eiisl 
that  extent  aald  sections  shall  be  considered  aa  atill  Ii 


I  9T71.  ^Vliat  (rredit  ■llowril  on  salr. 

The  anrrogatft  may.  in  the  order  directing  the  eieci 
decree,  or  in  a  separate  order  made  before  the  sale,  alli 
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f  2782.  CsBlnpt    for  )«n«a|  c>*o«   of  coavrrmt 

A  couveyaiice  of  the  demdent's  intercBt  iu  all  the  re 
held  by  him  uuder  a  contract  fur  the  purcbaM  thereof 
an  assiEHOKMit  uf  the  coutraut  tu  the  pucchener;  nod  t 
his  heirs  and  aasiens.  all  the  right,  title,  and  iuteres 

KreonB  entitled,  at  tht-  time  ot  the  sale,  in  and  to  tht 
tereat  in  the  real  property. 

i  2Tfl3.   Id.)  eSrct  ot  canveyajDCV  of  part. 

A  coDTeysDce  ot  the  defoiledt's  interest  in  a  part 
real  property,  held  under  Htivh  a  contract,  traiistera 
ebaaer  all  tiie  dei-edeot's  right,  title,  and  Interest  in 
part  9o  suld;  and  nil  rlxhta.  which  would  be  acquired 
the  executor  or  adminJHtratnr,  or  by  any  person  entii 
time  of  the  sale,  to  the  intercut  of  the  decedent  therein, 
JDg  the  title  to  the  projierty  contrncted  for,  purKuuiit 
traet.  Upon  fully  complj'lng  with  the  <v>ntract.  the  pii 
the  Bfime  right  to  enforce  performance  thereof,  with 
the  part  conveyed  tn  him:  and  the  execntor  or  admin 
his  asHiEuee.  hits  Ihe  same  richt  to  cnfoivc  perfomiaDi 
Bjjert  to  the  reaidue,  na  tlie  dcc-cdent  would  hare  had 
livmg.  Any  title  acquired  bj  the  executor  or  admin 
bia  aasiiraee,  with  rcHpect  to  the  part  not  aold,  muat 
truBt  for  the  use  of  the  perwns  entitled  to  the  de< 
terest,  subjctt  to  the  dower  of  the  widow,  if  any. 


position  ot  dccedent'H  real  propertT,  for  the  payme 
funeral  cxpenaea  shall  have  fiecn  entered  prior  t„  ,„ 
act  takea  i-lTect  "II  suhscouoiit  propceilinCT  nhall  be  in 
with   the  tirorialnna  of  the   nlatnti-s   theu  exiatinc   a 
8  Ehatl  be  considered  as  alill  in  fori 


I   S7Htl.   Parohaaer-i 


Where  the  records  of  the  surrogate's  court  have  been 
or  :ire  hereafter,  ri'movd  from  one  place  to  auolbei 
the  same  ..r  aimlher  i.nuit.v.  iiud  twenty-five  years  hj 
nfter  a  Bale  or  other  dinpiwiiioii  ot  real  property,  or  r 
I'Bt  in  real  property,  as  preseribed  in  thfs  title,  the  d 
nieut  of  a  ifiinrdiaii  for  each  infant  party  to  the  special 
unisi  lie  pi'isuMii'il.  niid  win  be  UiHproved  only  by  affirmi 


.^!.*'***f!"r-  J«''l'^nl"'>l  >«■  I-  19W.  ch.  750.  In  effi 
1004.  jirovidid.  liowcv-  r.  that,  in  cases  where  the  dec 
dlsnosilmii  iif  d.'ii-.lents  mil  pro|Hrty.  for  the  pavmei 
and  funeral  cmii-ilms  shall  hj.vi.  Ihcii  entered  prfor  1 
Ibirt  act  tnk..s  eir.'ct.  ;il|- ,iil,s,.||ii,.Nt  [ir.H'cedinKH  ahull 
conlan.'.'  with  Ih.'  prnvis...ii-i  ..r  \\i.-  statnteB  ihen  exiHt 
lliut  extent  Maid  sectumM  sliull  I.,,  voiisidered  as  alill  In 
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nilvantageous  sale  can  be  made  ot  aueh  renl  pstate  by 
the  Hale  of  HU(.'h  right  ot  dower;  uud.  if  it  ebuil  be  dete 
the  court  that  a  larger  sum  will  be  realised  uq  such  i 
cable  to  the  paymeut  of  debts  and  fuueral  expeDseH. 
iiic  Id  such  sale  the  right  of  dower,  the  iulereat  of  the 
tiOed  thereto  shall  pass  thereby;  and  the  purchaser, 
anrl  asaignii,  shall  hold  the  property  free  and  diacha 
aoy  olaim  by  virtue  of  that  riftht.  The  regulations  aud 
of  Article  two  title  one  of  chapter  fourteen  of  this  act 
iuf  the  rules  of  practice  in  refntioit  to  the  right  of  do 
lions  for  the  partition  of  real  estate,  so  far  as  the  sac 
applicable,  shall  govern  and  control  the  disposition  < 
realized  on  such  sate  which  shall  beloDg  to  the  owner  at 
ot  dower. 
L.  IMS.  cb.  430.     la  tttttt  Mar  IS.  1W>. 

I  3801.  [Ain'd,  IHIM,  1U04.]  RestltntloB  for  aiw« 
^aently  dlseOTrred. 

Where  a  decree  has  been  made  for  the  application  o 
ceeda  of  real  property  to  the  payment  of  the  decedeot'i 
ftmeral  expenses  as  prescrilied  in  this  title,  and  rib< 
should  have  been  applied  thereto,  are  afterwards  diac< 
for  any  other  reason,  money  or  other  personal  propel 
decedent  which  should  have  been  applied  thereto,  i 
comes  to  the  hands  of  the  executor,  administrator, 
next  of  kin,  the  heir,  devisee  or  other  peraoQ  aggrieved  i 
tain  an  action  to  procure  reimbursement  therefrom. 

Ik  ISBt.  clL  T3B:  I..  1004.  cb.  TBO.    In  rSKt  B«pt.  1.  1004. 

I  OBOl-m.  [Adided,  1908.]  CaBTer^nec  of  rt*,t  < 
cicontur  or  BdmlnlBtralar  Is  bolder  ot  COMtmc 
made  by  decedent. 

When  a  person  dies  seiaed  of  the  legal  title  to  Ian 
state,  and  another  person  dniuis  to  hold  the  beneficii 
in  an  executory  contract  made  bj  the  decedent  for  tht 
conveyance  of  such  lauds  to  the  vendee  therein  named, 
successors  in  interest,  the  execution  and  delivery  of  . 
such  real  estate  by  the  executor  or  administrator  of  the 
estate,  to  the  holder  of  said  contract,  having  the  effe 
Tcying  all  the  right,  title  aud  interest  of  the  dect-de 
time  of  his  death  in  aud  to  said  lands,  may  be  autht 
cotnpel led' upon  the  application  of  such  exe<-utor  or  adm 
upon  the  conditions  and  in  the  manner  hereinafter 
Upon  receiviug  writfeu  notice  of  any  such  claim,  subi 
the  i-laiiuunt  and  reiiueslliig  that  proceedings  be  iustiti: 
tile  provisions  of  this  section,  and  con t sluing  partical 
the  date  vt  the  contract,  the  aninunt  of  the  purchase 
time  or  tlnies  when  installmentu  thereof  were  or  will  tf 
and  payable,  tlie  sum,  if  any,  admitted  to  be  stilt  due 
tliereou.  a  descrir'tioii  of  the  lands  in  question  and  a 
of  any  other  conditioti  npplyiug  to  the  vendee,  the  ei 
admioistrator  may,  in  hin  discretion,  apply  to  the  surra 
whoK<'  court  his  letters  were  insued.  for  an  order  aulho 
directing  him  to  execute  a  deed  of  auch  lands  to  the  j 
7S4 
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1L«  eDfurcL'nieut  uf  a  dvcree  uuUtrr  euvtiou 
aud  Gft)'-livt.>  of  tliia  act,  pruvided  it  in  abov 
teuUercd  iierfonuuucc  of  bin  port  ot  tbe  eon 
nod  able  to  perform  nben  roqueotcd,  withu 
after  Ibe  order  waa  eutvred.  L'puu  suili  a  j 
disbursemeiits  uiaj'  be  alluwed  aud  iut'luded  i 
from  tbe  emate,  in  tbe  huius  speviGed  io  sect 
died  and  aixty-ODe  of  tbla  act 
Added  br  L.  IVVt,  ell.  Gua,.     Ill  «ir«:t  Sept.   1,  IE 


igaWM-OT  SURROGATES'  C 

tee,  or  In  the  applit»tion  thereol,  or  i 
raede  thereof,  tbe  enrrogate  may,  iu  1 
time,  an  order  requiring  a  teataiqentar 
mediate  account. 

Bated  on  L.  ISeS,  cb.  IIS  »  Bdm.  700).  ii 
l«I)i  L.   ISTI,  th.  482  (S  Bdm.  M):  L.   1B8I 

./  the  ti 
meut  of  moQer,  or  the  delivery  of  pe 
mentary  trustee,  he  may  preaeut  to  the 
leticion,  duly  verified,  settinx  forth  th< 
;he  payment  or  delivery,  and  prayioK 
ineot  or  delivery  accordlnxly'  and  tni 
uny  be  cited  to  show  canBe  why  Rocfa  i 
[f  the  petitioner  ie  id  entitled,  only  ui 
Eincency.  or  after  the  expiration  oi 
thow  in  hia  petition  that  hia  right  to  t 
hai  t)econie  abBolnte.  Upon  the  preM 
lurrogate  muat  iaaue  a  citation  accordi 


1  SSOtl.   M.|   pr*ec«dlnva  «»o>  r« 

Upon  the  return  of  a  citation,  iiauc 
lection.  If  the  testamentary  truetee  fl 
verified,  setting  forth  facta,  which 
whether  the  petitioner's  claim  ia  valid 
validity  or  legslity,  absolutely  or  npon 
1  decree  must  be  made  diamiMing  tbe 
!o  an  acliou  in  behalf  of  the  petitioDt 
ivise.  the  surrogate  mnst  hear  the  al! 
I>arties.  and  must  make  such  a  decrei 
requires.  In  a  proper  case,  the  deci 
meotary  trustee,  wbo  is  nnable  to  di 
ivhicb  tbe  petitioner  is  entitled,  to  pw 

Id. 

I  980&,  Id.)  olhep  peraoBS   InlcPc 

Where  it  appears,  upon  the  pmeni 

icrlbed  in  the  last  Eection  but  one,  tb 

0  the  prnyer  thereof,  might  affect  the  ! 
respect  to  the  estate  or  fund  held  b] 
:he  citation  must  also  be  directed  to 
ract  appears,  upon  the  return  of  the  d 
tnd  It  also  appears  preaumptively  that 

1  decree,  all  the  persons,  whose  rit^t 
M  brought  in  by  anpplemental  cltatlai 

Id. 

I  aSttT.  'WhFB  •nrrosDle  uwr  soi 

In  either  of  the  following  cases,  the  i 

:ime  to  time,  compel  a  judicial  settlem 

:«Dientary  trustee: 

1.  Where  one  year  hns  expired  sine 
>robate. 

2.  Where  the  trustee  has  been  rem( 
MU.  his  powers  have  censed. 

3.  Where  the  trusts,  or  one  or  more  i 
vMted  by  tlie  terms  of  the  will,  have 
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tt.  must  be  aubitiUiteci  ia  place  oi:  tl 
th«  decedent  ". 

I  XSia.  9«rFas«l*  to  determlBe 
UoB  May  k*  retBlned. 

Upon  a,  judicial  Bettlement  of  the  a 
truitee,  a  coDtroverBf  which  arlaea,  : 

party  to  ehare  in  Ilie  money  or  otiiej 
paiJ,  diatributod,  or  delirered  over,  m 
Bntue  mnmiiT  oa  other  Issuea  are  det 
Iroversy  remaius  undcter mined,  after 
other  quesIioDs  upon  wLicb  the  diHtrlt 
delircr;  of  tbe  peraoual  property  depen 
tLat  a  sum,  auSictent  to  aatiafy  the  cli 
proportion  to  wbich  it  is  entitled,  to 
amouut  of  the  inlerest  and  coats,  and 
that  tbe  persoual  properly  in  control 
hands  of  the  accounting  party;  or  tho 
in  a  Bate  lunlc  or  trust  company,  s 
order,  for  the  purpoae  of  beiuE  apptie 
claim,  when  it  is  due,  ri'covtrtd,  or  e 
thereof,  as  Is  not  needed  for  that  pn 
trlbntcd  according  b>  law. 

I  2SI3.  BBcct  ol  decree. 

A  decree,  made  upon  a  judicial  apft 
a  testamentary  truitee,  aa  pmcribed  In 
rendered  upon  an  appeal  froin  nueh  a  d 
aa  a  JudRtnent  ot  the  supreme  court  to 
each  party  mho  was  duif  cited  or  ap 
who  would  be  iMund  by  aucb  b  JudBini 
between  tbe  same  parties. 

L.  isea,  ch.  lis  («  Edu.  TOO). 

I  1014.  Re»lKD«tl«>  of  traat. 

A  teatamenlnry  trustee  may,  at  any 
gate's  fourt  n  written  tieMtion,  dulr 
acconnt  may  be  Judicially  settled:  tea 
bo  made,  allowing  him  to  resign  htn  t 
accordingly;  and  that  all  persona  wb 
or  contingently,  by  tbe  terraa  of  the  w 
to  ;  hare  in  tho  fund  or  estate,  or  the 
held  by  the  pelltloner  as  n  part  of  his  ti 
cause,  why  such  a  decree  should  not 
must  set  forth  the  facta  tipon  which  i 
and  it  must,  in  ail  other  respeets,  eonfo 
for  ft  JodteinI  spltlement  of  the  aocoont 
as  prescribed  in  this  title.  The  surroc 
entertain  or  decline  to  entertain  the  [ 
it,  the  proceedincs  muat  be,  in  all  teat 
petition  for  a  judicial  aettlement  nf 
except  that,  u|>on  the  hearing,  the  surrt 
whether  sufficient  reaaona  exist  for  gi 
petition:  ftnd,  if  he  delerminea  that  t 
■n  order  accordingly,  and  allowing  t 
tor  tbe  puriKiie  of  being  diwharged 
hilly  accounting,  and  paying  all  mnrir 
and  delireriov  all  booba.  pat>era.  and  ol 
T40 
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I  2S18.  lAw'd,  181*4,  IMS.]      AvpolBlnaeat  of  BaiM 

When  a  person  named  id  a  will  an  sole  testameutai 
lies  prior  to  the  probate  of  tlie  will,  or  b;  aa  insu 
iTitiiiR  renounces  liU  appointmeat,  or  nlien,  a  Hole  tesi 
rusUv  dieij,  or  beciiiues  a  lunatic,  or  Is  b)'  a  decree  o 
uKate'H  court  rumuved  or  allowed  to  rcxigu,  aud  the 
lot  liceu  fully  e^&eciited,  the  Kunit.'  court  may  appoint 
EiHiir,  iiiiles!)  Bucb  UD  a|>puintmeiit  would  contraTcne  tl 
erms  of  thp  will.  Where  one  or  two  or  more  perso 
II  a  will  an  testnnientarr  truafees  dies  prior  to  tbe  t 
he  will,  or  by  an  inxtrumctit  in  writing,  renounces  hi 
Pljointiueiit,  or  wlicre  oue  of  two  or  more  festamentaf 
lies  or  becnmeii  r  lunatic,  or  lit  by  a  decree  nf  the  n 
iiurt  fcniovci]  or  utlowod  to  resi^.  a  surceSHor  sha 
pl>uiulc<l.  exci-pt  where  sui'h  appointtncut  is  neoesMirj 
u  eouiiil.v  with  tlie  express  termti  of  the  will,  or  unless 
ourt,  or  the  supreme  court,  shall  tie  of  the  opinion 
ppuintnicnl  of  a  succeswir  would  be  fur  the  benefit  of 
lie  trust.  Unless  aud  until  a  succesaor  ih  appointed  tb 
iiK  trustee  or  trustees  may  proceed  and  execute  the 
ully  us  if  such  trustee  (or  trustees)  bad  not  died,  r 
econie  a  lunatic,  been  removed  or  resigned.  Where 
emoviiiK  a  trustee  or  dischargtnK  talm  upon  his  resigm 
ot  desiKiiate  his  succesRor.  or  the  person  designated  Ihi 
ot  qualify,  the  suci-essor   must  be  appointed   and   mu: 

I  the  manner  prescribed  by  law  fur  the  appointment  > 
cation  of  an  administrator  with  tbe  wilt  annexed. 

I..  1KTU,  Oil.  395,  I  3;  1  K.  a.  no.  ti.  I.  II  as,  7i:  uis«4,  dt.  t 

b.  3T0.     Id  vBtet  May  S,   1903. 

(vbcrc  tcstatBcntary  trastei 

Where  the  same  u 

xi-cntor  of  the   will    

r.'i  .-edinifs  taken  by  or  agniiist  bim,  aa  prescribed 

II  nut  afreet  hitn  tis  cxecnlor  or  adniinixtmtor,  or  toe 
f.  or  iicrsuns  lutcri-Kli'd  iu,  the  general  estate,  except 

1.  Wiiei'e  he  pri'sents  a  petition,  prayine  for  the  revi 
Is  li-iiers,  he  may  also,  in  the  same  petition,  set  forth 
pon  showiiiK  which  he  would  be  nllnwetl  to  renipn 
ledlary  truHtii';  and  may  thereupon  pray  for  a  deere« 
iin  so_  to  resign,  and  for  a   citation  aeeordinply. 

2,  Where  a  pcrsoD  pri'sentu  a  (K'lition,  prayitiK  for  ti 
iHi  of  letlcrH  iHMui-d  to  an  executor  or  administrator; 
f  the  fai-ts  set  forth  in  the  retilinn  nre  made,  by  the  l 
f  thin  title,  suflli-leiil  tn  entitle  the  same  person  to  i 
etition,  praying  for  the  removal  of  n  testamentary  tn 
I'tittoner  may  prny  for  a  diN'rve,  renioTinjr  the  iierson  c 
F  in  both  capndties.  and  for  a  citation  a ci 'iird I ngrly. 

In  either  ease,   priiceedinsr-  utmn   the  petition   for  th* 

tid  for  the  jud'ii'ial  settlement  of  liU  aei-onnt.  may  be 
rescrihed   iu   this  title,   in  connc<'tiou   with,   or  Beparat 
742 
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ApplieatloK   of  thia  title. 

rUioUB  of  this  title  apply  to  a  trust  created  by  the  will 
ent  o(  tbe  Stati',  or  relating  to  real  pcopertj,  aitualed 
State,  without  regard  to  the  reaidenee  of  the  truBlee, 
!  of  tbe  execntlou  of  the  will. 
748 
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TITLE  TIL 
Frovlsloiui  relating  to  u  gnmrdlmtu 


ARTICLE!  FIR9T. 

Appointment,  removal  and  retignation  of  a  general  j 


Sms: 

Term  of  oBm  ot  Inn 

SBSS. 

Inqulrr  u   id   tiIuf  < 

MM, 

QllIIlIk-iltoD  nf  (uird 

Id. ;  at  Kii'iiHnn  of  t 

2S32,' 

Wbn  lellM^  niiT  hf 

nss. 

niitlon;   iH-irlnEi   If 

28.-H. 

Sfar.. 

Ap(ili™ikin   by   Kugnll 

Pmwilnfn   il«*wii-:ii 

WbtiI  or  no..  KKxntli 

Appllulton  (or  »nclll. 

Msao. 

RVftt  ot  Mirtlliry  Irt 

ApptlMtlni  ot  tbe  lu 

I  2821.  P«wFr  ot  conrt  to  appofat  Kaardlans. 

The  KurroKSte's  i-ourt  has  llie  like  power  and  niithoi 
pnint  0  Kfueral  suanlinli.  of  the  persou  or  of  tiie  ]tr 
tintti,  of  uu  iufnut,  wLioh  the  chancellor  had,  on  the 
liny  of  December,  eiglitoen  hundred  aad  forty-six.  Il 
[Kjwpr  and  aulhority  to  apiioint  a  Reneral  guardian,  of  i 
iir  iif  the  property,  or  both,  of  an  infant  whose  father 
iH  liviue,  and  to  appoint  a  Kcneral  enardian,  of  the 
[inly,  of  an  infant  married  woman.  Such  power  and 
tnuBt  i>e  exercised  in  like  manner  as  the;  were  exerciii 
liiiirt  of  elianccry.  subject  to  llie  provisions  of  this 
HHine  person  may  be  appointed  guardian  of  an  iufan 
fiipncltipH:  nr  the  Ktiardiunship  of  tbe  person  and  of  tbi 
[uay  be  eommilled  to  different  persooB. 

a  R.  S.  IM.  I  a  (Z  E<lir.  ISTl :  I,.  IBTO,  ch.  HI  (T  Mb.  T1( 
di.  KiS  (0  lidm.  132).     8«  Bul«  MM. 

H4 
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X.    [Aiu>d,   IftOD.]      PetltloB   tor  appolKtmeBt,    by    lu- 

ber  of  the  following  casee,  au  iofaut  of  the  age  of  four- 
irs  or  upivards,  may  tiri'sieiit,  to  Ihc  Hurrogate's  (.-uurl  of 
sly  in  wbicti  he  residi;!!;  or,  if  be  is  Dut  a  resident  of  tbe 
1  the  Burrogate's  court  of  the  county  in  wbith  aiiy  uf  hla 
',   real   or  personal,   ie  Bitntited:   *    written   petittoD,  duly 

setting  forth  the  faots  u|iuii  nUlch  the  juriadh-tion  uf 
rt  depends,  and  praying  for  a  deeree  appi>iDtiug  n  gen- 
nlian,  either  of  his  peraon,  or  of  his  proi>er(y,  or  hoili.  aa 
•  reqiiirea;  and.  if  Decasniry,  that  the  peraonx.  entitled  by 
be  tited  npon  such  an  applicatiou,  may  be  cited  to  -ihow 
iby  such  a  decree  should  not  be  madd: 
tiere  such  a  general  guardian  has  nut  L>eeD  duly  appointed, 
)y  a  court  of  c-wnjpetent  juiisdiction  of  tbe  state,  or  by 
I  or  deed  uf  bia  father  or  mutlicr,  admitted  to  probata 
eaticated,  and  recorded,  as  preBi;ribed  in  aecliou  tweiity- 
indred  and  fifty-oiie  of  this  act. 

bere  a  eeucral  guardlnn  so  appointed  has  died,  become  in- 
□t  or  disqualified:  or  refusev  to  act;  or  baa  been  removed; 
e  bis  term  of  utBce  has  expired.  Where  tbe  petitioner  is  a 
dent  married  ivomon,  and  tbe  petition  relates  to  pergonal 
r  only,  it  muat  alSrmatively  show  tliatitbu  property  is 
ject  to  the  control  or  dupuaitiou  of  ber  buHband,  by  tiie 
the  petilioner'a  residence.  Where  un  Infant  in  one  of  tba 
lentioued  in  this  sectiou  has  refused,  or  for  ten  days  lias 
to  present  the  petition,  the  surrogate,  upon  notice  to  be 
I  such  uinuner  aa  he  shall  direct,   to  tbe  infant  and  the 

who  would  l>e  entitled  by  law  to  l>c  cited  u|)on  tlie  appli- 
f  the  infant,  shall  proceed  to  the  appointment  of  a  general 
n  of  tbe  properly  uf  the  infant  in  tbe  anme  uanner  aa  if 
nt  had  duly  presented  the  petition.    , 

:.  ir,n.  <  4  (2  IMm.  15T) ;  I„  ISTO,  <-h.  BO  17  E.lra.  5H91  ;  L.  1S71, 
I  KCni.  ES).     Am'<l  Iv  L.  1«VB.  fb-  231-     >n  •ff«cc  Bept.  1,  IWU. 

a.  Coatents  of  petlllon;  citation. 

tition,  presented  as  prescribed  in  the  last  section,  must 
te  whether  or  not  (be  father  and  muiber  uf  (be  petiti'iuer 
wn  to  he  living.  If  either  of  tbein  is  known  to  be  liviu);, 
petition  dues  not  pray  that  the  fiilber,  or,  if  be  is  dead, 
uolher,  may  be  appointed  tlie  general  guni-dian,  It  muHt 
h  tbe  circuniBtunces  which  render  tbe  uppuintuieut  of 
pcTMD  expedient;  and  must  pray  that  the  father,  or.  if 
?ad,  that  the  mollier,  of  llie  i>etilioiier  may  be  cited  to 
luse.   why   the  decree   xbould   not  be   made.     A   citation, 

0  tlie  father  of  tlie  petitioner,  must  be  served  at  least 

1  before  it  is  returnable.  Whore  the  case  In  within  snli- 
second  of  tbe  last  set-tiou,  the  netitiou  must  pray   that 

fon  formerly   appointed   geiteral  tcunrdinn   muy   be   cited; 
t  is  Hhown  that  he  is  dead.     Tbe  Hurmtt.ite  must  inctiiire. 
ertaia  as  far  as  praciical>le,  what  relatives  of  the  infant 
T4B 
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aud  other  persons  entitled  to  the  same  as  may  be  directed  by  the 
judgment  in  such  action. 

L.    1887.    vh.    423. 

I  :£752S.    tAm*d,   1894.]      Contents   of  petition. 

The  petition  must  set  forth  the  following  matters,  as  nearly  as 
the  petitioner  can,  upon  diligent  inquiry,  ascertain  them: 

1.  [Am'd,  itf04.j  The  amount  of  the  unpaid  debts,  aud  fu- 
neral expenses  of  the  decedent  and  that  the  personal  estate  is  in- 
adequate for  the  payment  thereof. 

L.   1904.  ch.  7oO.     In  efftrct  Sept.    1,   1904. 

2.  A  general  description  of  all  the  decedent's  real  property,  and 
interest  in  real  property,  within  the  state,  which  may  be  dis- 
posed of  as  prescribed  in  this  title;  a  statement  of  the  value  of 
each  distinct  parcel;  whether  it  is  improved  or  not;  whether  it 
is  occupied  or  not;  and,  if  occupied,  the  name  of  each  occupant; 
whether  it  is  incumbered  by  a  mortgage  lien  or  liens  together  with 
a  statement  of  the  amount  due  or  claimed  to  be  due  thereon. 
Where  the  petition  describes  an  interest  in  real  property,  speci- 
fied in  section  two  thousand  seven  hundred  and  forty-nine  of 
this  act,  the  value  of  the  interest  must  be  stated,  and  also  the 
value  of,  and  the  other  particulars,  specified  in  this  section,  re- 
lating to  the  real  property  to  which  the  interest  attaches. 

3.  The  names  of  the  husband  or  wife,  and  of  all  the  heirs  and 
devisees  of  the  decedent,  and  also  every  other  person  claiming 
under  them,  or  either  of  them,  stating  who,  if  any,  are  infants; 
the  age  of  each  infant,  and  the  name  of  his  general  guardian, 
if  any;  and  also,  if  the  petition  is  presented  by  a  creditor  or  judg- 
ment lienor,  the  name  of  each  executor  or  administrator. 

4.  If  the  petition  is  presented  by  an  executor  or  administrator, 
the  amount  of  ^jersonal  property  which  has  come  to  his  hands, 
and  those  of  his  coexecutors  or  coadministrators,  if  any;  the 
application  thereof,  and  the  amount  which  may  yet  be  realised 
therefrom, 

L.   18M,   ch.   736. 

S  275a.  [Am*d,  1804.]  Proceedinflra  wbere  aome  of  tbe 
faotM  are  nnknovrn. 

If,  upon  diligent  inquiry,  any  of  the  matters  required  to  be 
set  forth,  as  proscribed  in  the  last  section,  cannot  be  ascertained 
by  the  petitioner,  that  fact  must  be  shown  to  the  surrogate's 
satisfaction,  and  the  surrogate  must,  thereupon,  inquire  into  the 
matter,  as  prescribed  in  article  first  of  title  second  of  this  chap- 
ter. If  the  petition  is  presented  by  a  creditor  or  judgment- 
lienor,  the  surrogate  may.  by  order,  require  the  executor  or  ad- 
ministrator to  render  such  an  account  or  other  statement,  as  he 
deems  necessary  for  the  purpose  of  the  inquiry. 
L.    1SD4,   vh.   7:J5. 

i  2754.   [Am*d,  1H1M,  1011.]     Citation  thereupon. 

Where  the  surrogate  is  satisfied  that  all  the  facts,  specified  in 
the  last  section  but  one,  have  been  ascertained,  as  far  as  they 
can  be  upon  diligent  inquiry,  aud  it  appears  to  him  that  the 
debts,  judgment,  liens  and  funeral  expenses,  or  either,  cannot  be 
paid,  without  resorting  to  the  real  property,  or  interest  in  real 
property,  he  must  issue  a  citation  according  to  the  prayer  of  the 
petition.  If,  upon  the  inquiry,  it  appears  to  the  surrogate,  that 
any  heir  or  devisee,  or  person  claiming  an  interest  in  the  property 
under  an  heir  or  devisee,  is  not  named  in  the  petition,  the  cita- 
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tioQ  must  also  be  directed  tu  him.  Where  the  surrogate  is  un- 
able to  ascertaiu  to  hih  satisfactiou  whether  the  decedeut  left, 
tturviviug  him,  any  person,  who  would  be  entitled  to  succeed  to 
the  real  property  or  interest  in  real  property,  as  heir,  or  who 
would  be  entitled  to  the  real  property  or  interest  in  real  prop- 
erty affected  by  a  will,  if  the  person  had  died  intestate,  or  person 
claiming  an  interest  in  the  property  under  an  heir  or  such 
devisee,  or  if  it  shall  appear  to  the  surrogate  that  the  decedent 
left  no  known  heirs-at-law  or  next  of  kiu,  the  citation  must  also 
be  directed  to  the  attorney-general.  Unless  the  executor  or  ad- 
ministrator has.  caused  to  be  published,  as  prescribed  by  law,  a 
notice  requiring  creditors  to  present  their  claims,  and  the  time 
for  the  presentation  thereof,  pursuant  to  the  notice,  has  elapsed, 
the  citation  must  be  directed,  generally  to  all  other  creditors  of 
the  decedent,  as  well  ,as  the  creditors  named. 

Ani'd  by  L.   1884,   cb.  735;  U   1911,   cb.  437,  in  effect  Sept.   1,   Idll. 

i  2755.   [Am'd,  1894,  1004,  1010.1     Hearlnff, 

Upon  the  return  of  the  citation  the  surrogate  must  proceed  to 
hear  the  allegations  and  proofs  of  the  parties.  A  creditor  of  the 
decedent,  including  one  whose  claim  is  not  yet  due,  or  a  person 
having  a  claim  for  unpaid  funeral  expenses,  although  not  named 
in  the  citation,  may  appear  and  thus  make  himself  a  party  to 
the  special  proceeding.  An  heir  or  devisee,  or  a  person  claiming 
under  an  heir  or  devisee,  of  the  property  in  question,  although 
not  named  in  the  citation,  may  contest  the  necessity  of  applying 
the  property  to  the  payment  of  debts,  judgment  liens  or  funeral 
expenses,  or  the  validity  of  a  debt,  due  or  unpaid,  represented  as 
existing  against  the  decedent,  or  the  reasonableness  of  the 
faneral  expenses;  may  interpose  any  defense  to  the  whole  or  any 
part  thereof:  and.  for  that  purpose,  may  make  himself  a  party 
to  the  apecial  proceeding,  but  a  judgment  heretofore  or  here- 
after recovered  against  the  executor  or  administrator  upon  a 
claim  against  decedent  shall  be  prima  facie  evidence  and  proof 
of  the  claim  against  the  real  property  of  decedent,  and  the 
burden  of  disproving  such  judgment,  or  of  proving  that  the 
claim  upon  which  it  was  rendered  is  invalid,  or  that  the  judg- 
ment was  obtained  by  collusion  shall  be  upon  the  party  disput- 
ing or  objecting  to  the  same,  if  such  party  shall  have  filed 
written  objections  thereto.  The  admission  or  allowance  by  the 
executor  or  administrator  of  a  claim  or  debt  of  any  creditor 
against  the  decedent  shall,  for  the  purpose  of  such  proceeding, 
be  deemed  an  establishment  thereof,  unless  objection  be  made 
thereto  by  a  party  to  the  special  proceeding.  Where  such  a 
defense  arises  under  the  statute  of  limitation,  an  net  or  ad- 
mission by  the  executor  or  administrator  does  not  prevent  tiie 
running  of  the  statute,  or  revive  the  debt,  so  as  to  affect,  in  any 
manner,  the  real  property,  or  interest  in  real  property  in  <jnes- 
tlon,  or  to  permit  the  creditor  to  participate  in  the  fund  arising 
therefrom. 

L.   1894,  ch.  73,-S;  L.  1004,  oh.  7.-i0;  I*  1910,  ch.  581.  In  effect  July  1,  1910. 

{  :2750.  [Am'dy  1INI4.]     'What  proof  neceMsary  for  a  decree, 

A  decree  directing  the  disposition  of  real  property  or  of  an 
interest  in  real  property  can  be  made  only  where  after  tlue 
examination  the  following  facts  have  been  estnblished  to  the 
satisfaction  of  the  surrogate. 

1.  That  the  proceedings  have  been  in  conformity  to  this  title. 

2.  That  the  personal  estate  of  the  decedent  is  insufflclenL  for 
the  payment  of  his  debts  and  funeral  expenses. 

L.  1904,  cb.  700.     In  effect  Sept.  1.  1904.     Formerly  i  S7S9. 
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I   2757.  [Aiii*d,  1004,  1011.1    Decree  fo  mortiTHire,    lea^e  or 
•ell. 

If  it  shall  appear  to  the  satisfaction  of  the  surrogate  that  the 
personal  estate  of  the  decedent  is  insufficient  for  the  payment  of 
his  debts  and  funeral  expenses,  the  surrogate  shall  make  a  de- 
cree empowering  the  executor  or  administrator  to  mortgage,  lease 
or  sell  the  whole  or  such  part  of  the  real  property  or  interest  of 
the  decedent'  in  real  property  as  the  surrogate  shall  deem  neces- 
sary for  the  payment  thereof.  The  surrogate  may  limit  the 
amount  to  be  sold  and  afterward  extend  the  power  to  other 
parcels  and  direct  the  order  of  the  sale  of  parcels  and  may  direct 
whether  the  same  be  mortgaged,  leased,  or  sold,  for  the  purpose 
of  preserving  all  the  rights  and  equities  of  the  parties  and  pre- 
venting any  unnecessary  disposition  of  such  real  property;  and 
may  limit  the  amount  to  be  raised  theifeby.  The  decree  must 
describe  the  property  to  be  sold  with  common  certainty.  If  it 
appears  that  one  or  more  distinct  parcel  of  which  the  decedent 
died  seized  has  been  devised  by  him  or  sold  by  his  heirs  the 
decree  must  provide  that  the  several  distinct  parcels  be  sold  in 
the  following  order: 

1.  Property  which  descended  to  the  decedent's  heirs  and  which 
has  not  been  sold  by  them. 

2.  Property  so  descended  which  has  been  sold  by  them. 

3.  Property  which  has  been  devised  which  has  not  been  sold 
by  the  devisee. 

4.  Property  so  devised  which  has  been  sold  by  the  devisee. 

If  it  shall  appear  to  the  satisfaction  of  the  surrogate  that  the 
decedent  left  no  known  heirs  at-Iaw,  or  if  the  surrogate  is  unable 
to  determine  whether  there  are  heirs-at-law  entitled  to  inherit,  the 
sale  must  be  directed  to  be  held  at  public  auction,  and  due  notice 
of  the  sale  shall  be  directed  and  given  to  the  attorney-general. 

Am'd  by  L.  19(»4,  t-li.  7r»0;  L.  1011,  oh.  43.j,  In  effect  Sept.  1.  1911.  From 
former  {$  2700.   2781  and  2703. 

S  27!S8.  [AmM,  1SSM,  1004.]  Duty  of  executor  or  Admin- 
Ifitrator   to    execute    tleeree   after    IllInK    bond. 

It  shall  be  the  duty  of  the  executor  or  administrator  to  execute 
the  power  conferred  upon  him  by  a  decree  directing  that  prop- 
erty be  mortgage(i,  leased  or  sold:  but  he  must  first  execute  and 
file  with  the  surrogate  his  bond,  with  two  or  more  sureties,  to  the 
people  of  the  state  in  a  penalty  fixed  by  the  surrogate  not  less 
than  twice  the  sum  to  be  raised,  or  the  value  of  the  real  prop- 
erty, or  interest  in  real  property,  directed  to  be  sold.  The  bond 
niust  be  conditioncil  for  the  faithful  performance  of  the  duties 
imposed  upon  the  principal  hf  the  <iecree  and  for  the  accounting 
by  the  principal  for  all  moneys  received  by  him  whenever  he  is 
required  so  to  do  by  a  court  of  competent  jurisdiction. 

L.    181)4,    cU.    7a.>;    L.    IIKH.    cli.    750.      in  effect   Sept.    1,    1904. 

«  27f(».  {Am*d,  1K04,  11K>4.1  Proceedfnarai  npon  failure  to 
exeeute  decree  or  file  bond. 

Where  there  are  two  or  more  executors  or  administrators^,  if 
either  of  them  fails,  within  such  time  as  the  surrogate  deems 
reasonable,  to  give,  or  to  join  with  his  coexecutors  or  coadmin- 
istrators in  giving,  a  bond  as  prescribed  in  the  la6t  section,  the 
surrogate  nuiy  ilircct  thuso  who  have  given  the  bond  to  proceed 
to  execute  the  decree.  Hut  if  a  sole  executor  or  adminiRtrator. 
or  all  the  executors  or  adniiiiistrators,  so  fail,  such  failure  shall 
be  deemed  grtuind  f(ir  the  revocation  of  his  or  their  letters  and 
the  surrogate  shall,  upon  the  ai»i)licati<ni  of  any  person  interested, 
revoke  such  letters  and  grunt  administration  to  such  person  en- 
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titled  ns  will  execute  such  decree.  He  may  revoke  letters  «o 
granted  from  time  to  time,  as  the  case  requires,  to  obtain  the 
proper  execution  of  the  decree.  A  person  to  whom  letters  are  so 
granted  shall  have  all  the  powers  under  the  decree  which  were 
given  to  the  executor  or  administrator  at  the  time  it  was  made; 
and  must  givo  the  bond  required  by  such  decree,  as  well  as  the 
bond  required  to  be  given  upon  issuing  letters  to  him. 

L.  1894,  oh.  735;  L.  1904,  ch.  730.   In  effect  Sept.  1. 1904.    From  former  §  2767. 

S  8760,  [Aia'4»  t&SOp  19<»4.]  ESx^ostion  of  d««ree  not  Af- 
fected by  death,  et  cetera. 

The  death,  removal,  or  diBqualification,  before  the  complete 
execution  of  a  decree,  of  all  the  executors  or  administrators  does 
not  suspend  or  affect  the  execution  thereof;  but  the  successor  of 
the  person  who  has  died,  been  removed,  or  become  disqualified, 
must  proceed  to  complete  all  unfinished  matters,  as  his  predeces- 
sors  might  have  completed  tho  same;  and  he  mnst  give  such 
security  for  the  due  performance  of  his  duties  as  the  surrogate 
prescribes. 

L.  1885,  ch.  213;  L.  1901.  ch.  TSa    In  effect  Sept.  1, 1904     From  twmu  |  Vmi. 

* 

I  2761.  [Am'd,  1894,  1004.]  Bffect  of  decree i  manner  of 
oxecotinff  •ante,  applyinff  proceedti  of  sale  and  aceonnttna; 
for  Aanie. 

The  executor  or  administrator  must  proceed  to  execute  tho 
decree  in  the  same  manner,  and  the  execution  thereof  shall  have 
the  same  effect,  as  if  he  were  acting  as  executor  of  the  decedent 
under  a  like  power  contained  in  a  will  of  said  decedent  duly  exe- 
cuted and  proved.  He  shall  apply  the  proceeds  of  the  real  prop- 
erty mortgaged,  leased  or  sold  in  the  same  manner  as  if  he  had 
acted  under  such  a  power  of  sale  contained  in  a  will  and  all  per- 
sons interested  in  tho  execution  of  the  decree  shall  have  the*  same 
remedies  for  the  enforcement  of  the  decree  and  the  application 
of  the  proceeds  that  they  would  have  had  if  the  executor  or  ad- 
ministrator were  acting  under  such  a  power.  The  executor  or 
administrator  may  account  for  such  proceeds  and  may  be  com- 
pelled to  account  therefor  and  for  his  acts  under  such  decree 
and  shall  be  entitled  to  commissions  upon  the  settlement  of  his 
accounts  as  if  he  had  acted  under  such  a  power. 

Lb  18iM,  ch.  735;  L.  1904.  ch.  7i30.    In  effect  9«s4.  1. 1904. 

S  2762.  [Repealed  by  L.  1004,  ch.  750.  In  effect  Sept.  1,  1904, 
provided,  however,  thut,  in  cases  where  tho  decree  for  the  dis- 
position of  decedent's  real  property,  for  the  payment  of  debts  and 
funeral  expenHes  shall  have  been  entered  prior  to  the  time  this 
act  takes  effect,  all  subsequent  proceedings  shall  be  in  accordance 
with  the  provisions  of  the  statntcR  then  existing:  and  to  thai: 
(extent  said  sections  shall  be  considered  as  still  in  force.] 

8  2763.  rAni*d.  1904.]  Parc1in;4erH  title  not  affected  by 
4?ertnln  IrreK-aliiriticM. 

The  ticle  of  a  purchaser  in  trood  faith  at  a  sale  pursuant  to  a 
decree  made  as  prescribod  in  this  title  is  not,  nor  is  the  validity  of 
a  mort'"'\qe  or  Ion  so  mado  Jis  prescribed  in  this  title,  in  any  way 
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affected,  where  a  petition  was  presented  and  the  proper  persons 
were  duly  cited  and  a  decree  authorizing  a  mortgage^  lease  or  sale 
was  made  as  prescribed  in  this  title,  by  any  omission,  error,  de- 
fect or  irregularity  occurring  between  the  return  of  the  citation 
and  the  making  of  the  decree,  except  so  far  as  the  same  would 
affect  the  title  of  a  purchaser  at  a  sale  made  pursuant  to  the 
directions  contained  in  a  judgment  rendered  by  the  supreme  court. 

L.  19M,  oh.  'i50.    In  effect  Sept.  1, 1004.   From  former  |  9184. 


I  2764.  rAm*d,  16»4,  1004.]  Allowanee  on  litd  to  eredttor 
pnrchaBingr. 

If  a  creditor  of  the  decedent  becomes  the  purchaser  of  any  of 
the  decedent's  real  property,  the  surrogate  mav,  upon  his  appli- 
cation, direct  the  amount  of  his  claim  to  be  allowed,  in  the  firftt 
instance,  upon  the  purchase  price:  and  such  purchaser  shall  only 
be  required  to  pay  the  balance  at  the  time  of  the  sale.  But.  in 
case  tne  proceeds  of  the  decedent's  real  property  shall  be  insuffi- 
cient to  satisfy  the  costs  and  expenses  of  aaministration  and  the 
debts  and  funeral  expenses  of  the  decedent,  the  purchasing  cred- 
itor shall  be  allowed  and  credited,  upon  the  judicial  settlement 
of  the  accounts  of  the  executor  or  administrator,  only  the  amount 
he  may  be  entitled  to  receive  upon  his  claim  and  shall  then  pay 
the  difference  between  the  amount  originally  allowed  and  the 
amount  he  is  entitled  to  receive.  In  case  any  pnrobaser  han 
credit  on  his  bid,  as  aforesaid,  no  deed  shall  be  delivered  to  him 
until  the  judicial  settlement  of  the  accounts  of  the  executor  or 
administrator  nor  until  he  shall  have  paid  the  entire  amount  re- 
quired under  the  provisions  of  this  section. 
L.  1894,eh.785iL.1904»oli.m).    In  eiteot  Sept.  1,  ttOI. 

S  2708.  ^Am*d,  1894,  1904.1  Sale  to  bo  refnaed  If  bond  be 
Srlven. 

A  decree  empowering  an  executor  or  administrator  to  mort- 
gage, lease  or  sell  shall  not  be  granted  if  any  of  the  persons  in- 
terested in  the  estate  give  bonds  to  the  surrogate  in  such  sum 
nnd  with  such  sureties  as  he  directs  and  approves,  with  con- 
dition to  pay  all  the  debts,  legacies  and  expenses  of  administra- 
tion so  far  as  the  goods,  chattels,  rights  and  credits  of  the  de- 
ceased are  insufficient  therefor,  within  such  time  as  the  surrogate 
may  direct. 
L.  18M,  ch.  780;  L.  1904,  oh.  760.    In  effeet  Sept.  1. 1904. 

«S  2766-2770.  [  Repealed  by  L.  1904,  ch.  750.  In  effect  Sept.  1, 
1904,  provided,  however,  that,  in  cases  where  the  decree  for  the 
disposition  of  decedent's  real  property,  for  the  pa;irment  of  debts 
and  funeral  expenses  shall  have  been  entered  prior  to  the  time 
this  act  takes  effect,  all  subsequent  proceedings  shall  be  in  ac- 
cordance with  the  provisions  of  the  statutes  then  existing;  and  to 
that  extent  said  sections  shall  be  considered  as  still  in  force.] 


I  2771.  What  credit  al1owe«1   on  nale. 

The  surrogate  may,  in  the  order  directing  the  execution  of  the 
decree,  or  in  a  separate  order  made  before  tne  sale,  allow  a  sale  to 
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he  made  upon  n  credit,  not  exceeding  three  years,  for  not  moro 
than  three-fourths  of  the  purchase-money,  to  be  secured  by  the 
purchaser's  bond,  and  his  mortgage  on  the  property  sold,  except 
where  the  sale  is  that  of  an  interest  under  a  contract;  in  which 
case,  the  order  may  prescribe  the  security  to  be  given. 


i9  2772-2778.  [Repealed  by  L.  1904,  ch.  750.  In  effect  Sept.  1. 
1004,  provided,  however,  that,  in  cases  where  the  decree  for  the 
disposition  of  decedent's  real  property,  for  the  payment  of  debts 
ana  funeral  expenses  shall  have  \)een  entered  prior  to  the  tiinp 
this  act  takes  effect,  all  subsequent  proceedings  shall  be  in  nc- 
oordance  with  the  provisions  of  the  statutes  then  existing;  and  to 
irhnt  extent  said  sections  shall  be  considered  as  still  in  force.] 


I  2774.  Who  not  to  purchase. 

An  executor  or  administrator  upon  the  estate,  a  freeholder  ap- 
pointed to  execute  a  decree,  or  a  general  or  special  guardian  of 
an  infant,  who  has  an  interest  in  any  of  the  real  property  to  be 
sold,  shall  not  directly,  or  indirectly,  purchase,  or  be,  or  at  any 
time  before  confirmation,  become  interested  in  a  purchase  at  the 
sale;  except  that  a  guardian  may,  when  authorized  so  to  do  by 
the  order  of  the  surrogate,  purchase  in  his  name  of  office  for  the 
benefit  of  his  ward.  A  violation  of  this  section  renders  the  pur- 
chase void. 


i§  2775-2776.  [Repealed  by  L.  1904.  ch.  750.  In  effect  Sept.  1, 
1904,  provided,  however,  that,  in  cases  where  the  decree  for  the 
disposition  of  decedent's  real  property,  for  the  payment  of  debts 
ana  funeral  expenses  shall  have  been  entered  prior  to  the  time 
this  act  takes  t»ffect.  all  subsequent  proceedings  shall  be  in  ac- 
cordance with  the  provisions  of  the  statutes  then  existing;  and  to 
that  extent  said  sections  shall  be  considered  as  still  in  force.] 


$  2777.  "When    conveyance    not    to    affect    purchaser    or 
mortfiCafree  froni  heir,  etc. 

A  conveyance  of  real  property,  made  pursuant  to  this  title,  does 
not  affect,  in  any  way,  the  title  of  a  purchaser  or  mortgagee,  in 
good  faith  and  for  value,  from  an  heir  or  devisee  of  the  decedent. 
unlp.''s  letters  testamentary  or  letters  of  administration,  upon  the 
estate  of  the  decedent,  were  granted,  by  a  surrogate's  court  hav- 
ing jurisdiction  to  grant  them,  upon  a  petition  therefor,  presented 
within  four  years  after  his  death. 


M  2778-2781.  [Repealed  by  L.  1904,  ch.  750.  In  effect  Sept.  1, 
1904,  provided,  however,  that,  in  cases  where  the  decree  for  the 
disposition  of  decedent's  real  property,  for  the  payment  of  debts 
and  funeral  expenses  shall  have  been  entered  prior  to  the  time 
this  act  takes  effect,  all  subsequent  proceedings  shall  be  in  ac- 
cordance with  the  provisions  of  the  statutes  then  existing;  and 
to  that  extent  said  sections  shall  be  considered   as  still  in  fovce.] 
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udkIbk  to  the  ward,  In  «  cete  where  lettei 
Kaardlan  of  the  iDfant's  property,  from  i 
Mnnty  within  the  Btntp,  upon  an  allegatia 
reaideat  of  that  eonntr,  eteept  by  the 
npoD  good  caaae  «hown,  of  the  iniroirate' 
piHnelpal  Ipttera  were  isiued,  or  iinleai  tli 
!)een  duly  revoked. 


I   aS41.  Ap»llo»tloa      •(      tk*      Immt 

The  Inst  aection  appliei  to  letter*  ffnwl 
xke*  elTert.  by  a  larrogate's  court  of  tbe  I 
xilnted  by  n  court  of  another  State,  or  a 
^totei,  npoQ  preBentntfoD  of  an  «xemplifl« 
<rd  of  hia  appointineut. 
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S  22708.  [Aia*il,  18&3.1  Snrplna  money  on  foreclosure  and 
otiier  Male*;  >v1ien  iiald  to  Murroeate. 

Where  real  property,  or  an  interest  in  real  property,  liable  to 
be  disposed  of  as  prescribed  in  this  title,  is  sold,  in  au  action  or  a 
special  proceeding,  specified  in  the  last  section,  to  satisfy  a  mort- 

f:&ge  or  other  lien  therenpoii,  which  accrued  during  the  decedent's 
ife-time;  and  letters  testamentary  or  letters  of  administration, 
upon  the  decedent's  estate,  were,  within  four  yeara  before  the  sale, 
issued  from  a  surrogate's  court  of  the  State,  having  jurisdiction  to 
^rant  them;  the  surplus  mouej  must  be  paid  into  the  surrogate's 
court  from  which  the  letters  issued  pursuant  to  the  provisions  of 
fftection  twenty-five  hundred  and  thirty-seven  of  this  code,  and  the 
receipt  of  the  county  treasurers  shall  be  a  sufficient  discharge  to 
the  person  paying  such  money.  If  the  sale  was  made  pursuant  to 
the  directions  contained  in  a  judgment  or  order,  the  surplus*  re- 
maining after  payment  of  all  the  liens  upon  the  property,  charge- 
able apon '  the  proceeds,  which  existed  at  the  time  of  the  de- 
cedent's death,*  must  be  so  paid.  If  the  sale  was  made  in  any 
other  manner,  the  surplus  exceeding  the  lien  to  satisfy  which  the 
property  was  sold,  and  the  costs  and  expenses,  must,  wnthin  thirty 
days  after  the  receipt  of  tlie  money  from  which  it  accrues,  be 
so  paid  over  by- the  person  receiving  that  money. 

L.  1893,  ch.  686.     See  {  240S.     See  also  Rule  61. 


S  2700.  [Am\a,  18S1,  1004.]     Id.)  bow  dUtrlbated. 

Where  money  is*  paid  into  a  surrogate's  court,  as  prescribed  ^n 
the  last  section,  and  a  petition  for  the  disnosition  of  property,  as 
prescribed  in  this  title,  Is  pending  before  nim;  or  is  presented  at 
any  time  before  the  distribution  of  the  money;  the  decree  mny 
provide  that  the  money  be  paid  to  the  executor  or  administrator 
to  he  applied  by  him  as  if  it  was  the  proceeds  of  the  decedent's 
real  property,  sold  pursuant  to  the  docroc.  If  such  a  petition  is 
not  pending  or  presented,  or  if  o  de^Tce  for  the  disposition  of  the 
decedent's  property  is  not  made  thereupon,  a  verified  petition, 
praytng  for  a  decree,  directing  the  distribution  of  the  money 
among  the  persons  Phtitled  thereto,  may  be  presented  by  any  of 
tho5ie  persons.  Each  person,  who  would  be  entitled  to  share  in 
the  distribution  of  the  proceeds  of  a  sale,  must  be  cited  to  show 
cause,  why  such  u  decree  i.hoiild  not  be  made.  Service  of  the 
citation  may  be* made  upon  nU  the  persons  <le??ignated  therein,  by 
publishing  the  same  in  two  newspnpers  designated  as  prescribed 
in  article  first  of  title  second  of  this  chapter,  at  least  once  in 
each  of  the  four  successive  \veekH  immediately  preceding  the  re* 
turn  day  thereof,  exce^^t  that  personal  service  must  be  made  upon 
the  husband,  wife,  heirs  nnd  devisees  of  the  decodont,  and  al^o 
upon  every  other  person  claiming  under  thorn,  or  either  of  thom 
who  resides  in  this  state.  Upon  the  return  of  the  citation,  the 
rights  and  priorities  of  the  persons  interested  must  be  estab- 
lished, and  a  decree  for  distribution  must  be  made. 

L.  1807,  Oh.  ABB,  S  3  (7  Edm.  143),  «m'd|  L.  18T0,  cb.  170  (7  Edm.  164)}  L.  1901,  oh.  790. 
ki  efCect  8«pt.  1, 1904. 

f  2800.  [Am'd,  1005.1   Rlirht  of  dower  to  be  considered  In 


Where  the  widow  of  the  deredc^nt.  or  a  ,»ar<y  to  the  proceed- 
ing, has  an  exifiting  right  of  dower  in  ,'.e  real  estate  directed  to 
be  sold  the  court  must  consider  and  determine  whether  a  more 
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advantageous  sale  can  be  made  of  such  real  estate  by  including 
the  sale  of  such  right  of  dower;  and,  if  it  shall  be  determined  by 
the  court  that  a  larger  sum  will  be  realized  on  such  sale,  appli- 
cable to  the  payment  of  debts  and  funeral  expenses,  by  includ- 
ing in  such  sale  the  right  of  dower,  the  interest  of  the  party  en- 
titled thereto  shall  pass  thereby;  and  the  purchaser,  his  heirs 
and  assigns,  shall  hold  the  property  free  and  discharged  from 
any  claim  by  virtue  of  that  right.  The  regulations  and  provisions 
of  Article  two  title  one  of  chapter  fourteen  of  this  act,  prescrib- 
iug  the  rules  of  practice  in  relation  to  the  right  of  dower  in  ac- 
tions for  the  partition  of  real  estate,  so  far  as  the  same  may  be 
applicable,  shall  govern  and  control  the  disposition  of  moneys 
realized  on  such  sale  which  shall  belong  to  the  owner  of  said  rignt 
of  dower. 

L.  1806,  ch.  430.     In  effect  May  16. 1905. 

f  2801.  rAm*cl,  18»4,  ItMM.J  Restitution  for  asaet*  avbao- 
qoently  discovered. 

Where  a  decree  has  been  made  for  the  application  of  the  pro- 
ceeds of  real  property  to  the  payment  of  the  decedent's  debts,  or 
funeral  expenses  as  prescribed  in  this  title,  and  assets,  which 
should  have  been  applied  thereto,  are  afterwards  discovered;  or, 
for  any  other  reason,  money  or  other  personal  property  of  the 
decedent,  which  should  have  been  applied  thereto,  afterwards 
comes  to  the  hands  of  the  executor,  administrator,  legatee  or 
next  of  kin.  the  heir,  devisee  or  other  person  aggrieved  may  main* 
tain  an  action  to  procure  reimbursement  therefrom. 

li.  18M.  ch.  736;  L.  1904.  eta.  750.    In  effect  Sept.  1,  1004. 

I  2801-a.  [Added,  1808.]  ConTeyance  of  real  estate  by 
executor  or  adinlnlBtrator  to  Ikolder  of  contract  of  sale 
made  by  decedent. 

Wlien  a  person  dies  seized  of  the  legal  title  to  lands  in  this 
state,  and  another  person  claims  to  hold  the  beneficial  interest 
in  an  executory  contract  made  by  the  decedent  for  the  sale  and 
conveyance  of  such  lands  to  the  vendee  therein  named,  or  to  his 
successors  in  interest,  the  execution  and  delivery  of  a  deed  of 
such  real  estate  by  the  executor  or  administrator  of  the  decedent's 
estate,  to  the  holder  of  said  contract,  having  the  effect  of  con- 
veying all  the  right,  title  and  interest  of  the  decedent  at  the 
time  of  his  death  in  and  to  said  lands,  may  be  authorized  and 
compelled  upon  the  application  of  such  executor  or  administrator, 
upon  the  conditions  and  in  the  manner  hereinafter  provided. 
Upon  receiving  written  notice  of  any  such  claim,  subscribed  by 
the  claimant  and  requesting  that  proceedings  be  instituted  under 
the  provisions  of  this  section,  and  containing  particulars  as  to 
the  date  of  the  contract,  the  amount  of  the  purchase  price,  the 
time  or  times  when  installments  thereof  were  or  will  become  due 
and  payable,  the  sum.  if  any.  admitted  to  be  still  due  or  unpaid 
thereon,  a  description  of  the  lands  in  question  and  a  statement 
of  any  other  condition  applying  to  the  vendee,  the  executor  or 
administrator  may,  in  his  discretion,  apply  to  the  surrogate  from 
whose  court  his  letters  were  issued,  for  an  order  authorizing  and 
directing  him  to  execute  a  deed  of  such  lands  to  the  person  en- 
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titled  thereto  upon  such  terms  as  the  court  may  prescribe.  The 
executor  or  administrator  may,  in  his  discretion,  accept  from  the 
claimant  a  deposit  of  money  to  secure  the  estate  for  any  costs 
and  expenses  of  the  application;  such  money  to  be  retained  by 
the  executor  or  administrator  to  the  extent  of  any  costs  or  ex- 
penses thus  paid  or  incurred  only  in  the  event  that  the  claimant 
neglects  unreasonably  to  tender  performance  of  his  part  of  the 
contract,  or  to  be  ready  and  willing  to  perform  when  requested, 
pursuant  to  the  order,  if  any,  to  be  entered  on  such  application. 
The  application  shall  be  by  petition,  duly  verified,  which  shall  set 
forth  the  facts  hereinabove  provided  to  be  contained  in  said 
notice,  and  such  other  facts,  in  relation  to  said  matter  as  may 
have  come  to  the  knowledge  of  the  executor  or  administrator, 
together  with  the  nameTs  of  the  decedent's  heirs,  devisees  and 
surviving  husband  or  wife,  if  any,  and  of  all  persons  claiming 
under  them  or  either  of  them,  so  far  as  known,  and  shall  pray 
for  a  citation  to  all  such  heirs,  devisees,  wife,  widow  or  per- 
sons, requiring  them  to  show  cause  before  said  surrogate  why 
an  order  should  not  be  entered  authorizing  such  conveyance. 
Upon  the  return  of  such  citation  and  after  hearing  the  proofs 
in  support  of  the  petition,  or  in  opposition  thereto,  the  surrogate 
shall  make  such  order  as  justice  requires.  If  it  is  found  that 
the  enforcement  of  said  contract  at  law  would  be  subject  to  a 
valid  defense,  in  favor  of  any  party  to  said  proceeding,  the 
petition  shall  be  dismissed.  If  it  is  found  that  such  contract  is 
valid  and  in  force  and  that  the  vendor  had  not,  in  his  lifetime, 
effectually  conveyed  his  interest  in  said  lands  in  fulfillment 
thereof,  the  order  shall  direct  such  conveyance  to  be  made  by  the 
executor  or  administrator,  upon  receiving  the  balance  of  the  pur- 
chase price,  when  due,  if  there  be  any  such  unpaid  balance, 
which  amount  shall  be  specified  in  the  order,  or  upon  the  com- 
pliance by  the  claimant  with  any  other  condition  imposed  on  him 
by  the  contract.  Under  such  order,  if  the  purchase  money  on 
the  contract  is  not  due  and  the  claimant  elects  to  pay  the  whole 
amount  thereof,  before  maturity,  the  executor  or  administrator 
shall  receive  the  same  and  shall  thereupon  execute  and  deliver 
the  deed  hereinabove  provided  for.  A  conveyance  made  in  pur- 
suance of  such  order  shall  be  binding  on  all  of  said  persons  in 
interest  who  were  duly  cited  in  the  proceeding.  An  order  dis- 
missing the  petition  shall  not  prejudice  the  right  of  the  claimant 
under  said  contract  to  a  civil  action  for  specific  performance  nor 
to  a.nj'  other  remedy  then  existing  at  law  or  in  equity;  but  the 
delivery  and  acceptance  of  a  deed  of  conveyance  executed  in 
pursuance  of  an  order  granted  as  prescribed  in  this  section  shall 
be  deemed  a  complete  fulfillment  of  such  contract.  An  order 
directing  a  conveyance  under  the  provisions  of  this  section  may 
be  enforced,  at  the  instance  of  the  person  entitled  to  such  con- 
veyance,  by   contempt   proceedings   in"  the  manner  provided   for 
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the  eufurcemeut  of  a  decree  uuder  section  twenty-five  hundred 
and  fifty-live  of  this  act,  provided  it  is  shown  that  such  person 
tendered  performance  of  his  part  of  the  contract,  or  was  ready 
and  able  to  perform  when  requested,  within  a  reasonable  time 
after  the  order  was  entered.  Upon  such  a  proceeding  costs  and 
disbursements  may  be  allowed  and  included  in  the  order,  payable 
from  the  estate,  in  the  sums  specified  in  section  twenty-five  hun- 
dred and  sixty-one  of  this  act. 
Added  by  L.  1008,  ch.  008..     In  effect  Sept.   1,   1906. 
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TITLE  VI. 

ProviBionB  relating  to  a  testamentary  tnuitee. 

•te.  S808.  Intwmedlate  toconntlny;   when  TOlniitary. 
3008.  Id.;    when   oompulMry. 

2804.  Petition  to  compel  payment  of  debt,  legacy,  eto; 

2805.  Id.;  proceedlngcr  upMi  nttm  of  <}ltatloB. 
12808.  Id.;  other  peraons  Interested  to  be  cited. 

taOT.  When  surrogate  may  compel  judicial  8ettl9m€nt. 

9808.  Who  may  apply  therefor. 

asoe.  Proceedinga  upon  retam  of  citation. 

SIO.  Judicial   aettlement  on   petition  of    tnutee. 
11.  Certain  provisions  of  title  fourth  made  applicable. 
2812.  Surrogate  to  determine  controversies;  proportion  may  he  retaiiMA- 
2812.  Effect  of  decree. 
2814.  Resignation  of  trust. 
2816.  Petition  for  security  from  testamentaiy  trustee. 

2816.  Security;   how   given.  ^ 

2817.  Removal  of  testamentary  truBtee. 

2818.  Appointment  of  successor. 

2810.  Proceedings   where  testasientJ>^   trustee   is  also  axeoiitor  or  bA- 

minlstrator. 
2820.  Application  of  thfs  title. 

S    2802.  CAm'd,     ISSa.}   lAterm^diate     «e««iintim«)     wkeA 


Any  trustee  created  by  any  last  will  and  teetament,  or  ai^ 

linted  by  any  competent  authority  to  execute  any  trust  created 
such  last  will  and  testament,  may  at  any  time  ftle  an  interme- 

late  accoant,  and  may  also  annually  render  and  finally  judicially 
settle  bis  accounts  before  the  surrogate  of  the  county  having  juris- 
diction of  the  estate  or  trust,  in  the  manner  provided  by  law  for 
the  final  judicial  settlement  of  the  accounts  of  executors  and  ad- 
ministrators, and  may  for  that  purpose  obtain  and  serve  in  the 
same  manner  tlie  necessary  citations  requiring  all  persons  inter- 
ested to  attend  such  final  settlement;  and  the  decree  of  the  sur- 
rogate on  such  final  settlement  may  be  appealed  from  in  the 
manner  provided  for  an  appeal  from  a  decree  of  a  surrogate's 
court  on  the  final  settlement  of  the  accounts  of  an  executor  or 
admiuistfator,  and  the  like  proceedings  shall  be  had  on  such  ap- 
peal; in  all  such  annual  accountings  of  such  trustees,  the  surro- 
gate before  whom  such  accounting  may  be  had  shall  allow  to 
the  trustee  or  trustees  the  same  compensation  for  his  or  their 
services,  by  way  of  commission,  as  are  allewed.by  law  to  execu- 
tors and  administrators,  besides  their  Just  and  reasonable  ex- 
penses therein;  and  also  the  additional  allowance  provided  for  in 
section  twenty-five  hundred  and  sixty-two  of  this  act;  the  decree- 
of  the  surrogate  on  such  final  annual  settlement  of  an  account  pro- 
vided for  in  this  section^  or  the  final  determination,  decree  or 
judgment  of  the  appellate  tribunal  in  case  of  appeal,  shall  have  the 
same  force  and  effect  as  the  decree  or  judgment  of  any  other  court 
of  competent  jurisdiction  on  the  finnl  settiemont  of  such  accounts, 
and  of  the  matters  relating  to  such  trust  which  shall  have  been 
embraced  In  such  accounts,  or  litigated  or  determined  on  such, 
settlement. 

Based  on  L.  1«W,  (fh.  115  (8  Edm.  700).  and  li.  1867,  ch.  T82,  i  1  (7  Kdm. 
167):   L.   1871,  ch.  482  (0  Edm.   04);  L,   1885,   ch.  518. 

I  2608.  Id.  I  when  compnliiorT* 

Upon  the  petition  of  a  person  interested,  absolutely  or  contin- 
ently, in  the  estate  or  fund  in  the  hands  of  a  testamentary  * 
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tee,  or  in  the  appHcation  thereof,  or  of  the  income  or  other  pro* 
ceeds  thereof,  the  surrogate  may,  in  his  discretion,  make,  at  anjr 
time,  an  order  requiring  a  testan^entary  trustee  to  render  an  inter- 
mediate account. 

Based  on  L.  1866.  ch.  116  (6  Bdm.  700),  and  L.  1867.  ch.  782.  I  1  (7  Bdm. 
167);   L.   1871.  ch.  482  (9  Bdm.  04);  L.  1886.   ch.  618. 

§  2804.  PetitioA  to  compel  payment  of  debt,  leKAejr*  ^t9^ 

Where  a  person  is  entitled  by  the  terms  of  the  will,  to  the  |Miy- 
ment  of  money,  or  the  delivery  of  personal  property  by  a  testa- 
mentary trustee,  he  may  present  to  the  surrogate  s  court  a  written 
petition,  duly  verified,  setting  forth  the  facts  which  entitle  him  to 
the  payment  or  delivery,  and  praying  for  a  decree,  directing  pay- 
ment or  delivery  accordingly;  and  that  the  testamentary  trustee 
mny  be  cited  to  show  cause  why  such  a  decree  should  not  be  made. 
If  the  petitioner  is  so  entitled,  only  upon  the  happening  of  a  con- 
tingency, or  after  the  expiration  of  a  certain  time,  he  must 
show  in  his  petition  that  his  right  to  the  money  or  other  proper^ 
has  become  absolute.  Upon  the  presentation  of  the  petition,  the 
surrogate  must  issue  a  citation  accordingly. 
Id. 


I  2800.  M.|  proeeedlAffa  upon  retnni  of  citation* 

Upon  the  return  of  a  citation,  issued  as  prescribed  in  the  laat 
section,  if  the  testamentary  trustee  files  a  written  answer,  duly 
verified,  setting  forth  facts,  which  show  that  it  is  doubtful, 
whether  the  petitioner's  claim  is  valid  and  legal,  and  denying  its 
validity  or  legality,  absolutely  or  upon  his  information  and  belief, 
a  decree  must  be  made  dismissing  the  petition,  without  prejudice 
to  an  action  in  behalf  of  the  petitioner  for  an  accounting;  other- 
wise, the  surrogate  must  hear  the  allegations  and  proofs  of  the 
parties,  and  must  make  such  a  decree  in  the  premises  as  justice 
requires.  In  a  proper  case,  the  decree  may  require  the  testa- 
mentary trustee,  who  is  unable  to  deliver  personal  property,  to 
which  the  petitioner  is  entitled,  to  pay  the  value  thereof. 

Id. 

I  8806.  Id. I  other  person*  interested  to  be   eited. 

Where  it  appears,  upon  the  presentation  of  a  petition  as  pre- 
scribed in  the  last  section  but  one,  that  a  decree  made  pursuant 
to  the  prayer  thereof,  might  affect  the  rights  of  other  persons  with 
resi>ect  to  the  estate  or  fund  held  by  the  testamentary  trustee, 
the  citation  must  also  be  directed  to  those  persons.  Where  that 
fact  appears,  upon  the  return  of  the  citation,  or  upon  the  hearing, 
and  it  also  appears  presumptively  that  the  petitioner  is  entitled  to 
a  decree,  all  the  persons,  whose  rights  may  be  so  affected,  must 
be  brought  in  by  supplemental  citation  before  a  decree  is  made. 

Id. 

I  2807.  "Wben  ■nrrofrate  may  compel  Judicial  settlement. 

In  either  of  the  following  cases,  the  surrogate's  court  may,  from 
time  to  time,  compel  a  judicial  settlement  of  the  account  of  a  tes- 
tamentary trustee: 

1.  Where  one  year  has  expired  since  the  will  was  admitted  to 
probate. 

2.  Where  the  trustee  has  been  removed,  or,  for  any  other  rea- 
son, his  powers  have  ceased. 

3.  Where  the  trusts,  or  one  or  more  distinct  and  separate  trusts, 
created  by  the  terms  of  the  will,  have  been  executed,  or  are  ready 
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to  be  executed;  so  that  the  persons  beneficially  interested  are,  bj 
the  terms  of  the  will,  or  by  operation  of  law,  entitled  to  receive 
any  money  or  other  personal  property  from  the  trustee. 

I  8806.  'Who  Jnar  apply  therefor. 

A  petition,  praying  for  a  judicial  settlement,  as  prescribed  in 
the  last  section,  and  that  the  testamentary  trustee  may  be  cited 
to  show  cause,  why  he  should  not  render  and  settle  his  account, 
may  be  presented,  by  any  person  beneficially  interested  in  the 
execution  of- any  of  the  trusts;  or  by  any  person  in  behalf  of  an 
infant  so  beneficially  interested;  or  by  a  surety  in  the  bond  of 
the  testamentary  trustee,  given  as  prescribed  in  this  title,  or  by 
the  legal  representative  of  such  a  surety.  Upon  the  presentation 
of  the  petition,  the  surrogate  must  issue  a  citation  accordingbr, 
unless  the  account  of  the  testamentary  trustee  has  been  judi- 
cially settled,  within  a  year  before  the  petition  is  presented;  in 
which  case,  the  surrogate  may,  in  his  discretion,  entertain,  or 
decline  to  entertain,  the  petition. 

S  2809.  Proceedlnffa  upon  return  of  citation. 

Sections  2727  and  2728  of  this  act  apply  to  the  proceedings 
upon  a  citation,  issued  as  prescribed  in  tne  last  section,  and  to 
the  testamentary  trustee  to  whom  the  citation  is  directed. 

§  aSlO.  Jvdlelal  •ettlement  on  petition  of  trnstee* 

When  one  year  has  expired  since  the  probate  of  the  will,  or 
when  the  trusts,  or  one  or  more  distinct  and  separate  trusts, 
created  by  the  will,  have  been,  or  are  ready  to  be,  fully  executed, 
a  testamentary  trustee  may  present  to  the  surrogate's  court  a 

Eetition,  duly  verified,  setting  forth  the  facts,  and  praying  that 
is  account  may  be  judicially  settled;  and  that  all  the  persons 
who  are  entitled,  absolutely  or  contingently,  by  the  terms  of  the 
will,  or  by  operation  of  law,  to  share  in  the  fund,  or  in  the 
proceeds  of  property  held  by  the  petitioner,  as  a  part  of  his 
trust;  may  be  cited  to  attend  the  settlement.  Thereupon  the 
sarrogate  must  issue  a  citation  accordingly.  Sections  2729,  2730, 
and  2731  of  this  act  apply  to  the  proceedings  upon  the  return  of 
a  citation,  issued  as  prescribed  in  this  section,  and  to  the  testa- 
mentary trustee  whose  account  is  to  be  settled.  Any  person, 
althougn  not  named  in  the  citation,  who  is  beneficially  interested 
In  the  estate  or  fund  which  came  to  the  petitioner's  hands,  or 
in  the  proceeds  thereof,  or  in  the  application  of  that  estate  or 
fund,  or  of  the  proceeds  thereof,  is  entitled  to  appear  upon  the 
hearing,  and  thus  make  himself  a  party  to  the  special  proceeding. 


I    8811.  Certain    provisions    of    title    fonrth    made    ap- 
ylieable. 

Sections  2734  to  2787,  both  inclusive,  sections  2739  to  2741, 
both  inclusive,  and  sections  2743,  2744,  and  2746  of  this  act, 
apply  to  and  regulate  the  like  matters,  where  a  testamentary 
trustee  accounts,  as  prescribed  in  this  title;  except  as  otherwise 
prescribed  in  the  next  two  sections.  To  each  account,  filed  as 
prescribed  in  this  title,  must  be  annexed  an  affidavit,  in  the  form 
prescribed  in  section  2733  of  this  net,  for  the  affidavit  to  be 
annexed  to  the  account  of  an  executor  or  administrator;  except 
that  the  expression,  **  the  trusts  created  by  the  will  **.  with 
such  other  description  of  the  trust,  as  is  necessary  to  identify 
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It,  must  be  substituted  in  place  o£  the  worcis,  "the  4^tat«  of 
the  decedent ". 

i  28ia.  Snrroarate  to  determine  oontrOTer«lefi|  propor- 
tlom  may  be  retained. 

Upon  a  judicial  settlement  of  the  account  of  a  testamentary 
trustee,  a  controversy  which  arises,  respecting  the  right  of  a 
party  to  share  in  the  money  or  other  personal  property  to  be 
paid,  distributed,  or  delivered  over,  must  be  determined  in  the 
same  manner  as  other  issues  are  determined.  If  such  a  con- 
troversy remains  undetermined,  after  the  determination  of  all 
other  questions  upon  which  the  distribution  of  the  fund,  or  the 
delivery  of  the  personal  property  depends,  the  decree  must  direct 
that  a  sum,  sufficient  to  satisfy  the  claim  in  controversy,  or  the 
proportion  to  which  it  is  entitled,  together  with  the  probable 
amount  of  the  interest  and  costs,  and,  if  the  case  so  requires, 
that  the  personal  property  in  controversy,  be  retained  in  the 
hands  of  the  accounting  party;  or  that  the  money  be  deposited 
in  a  safe  bank  or  trust  company,  subject  to  vie  surrogate's 
order,  for  the  purpose  of  being  applied  to  the  payment  of  the 
claim,  when  it  is  due,  recovered,  or  settled;  and  that  so  much 
thereof,  as  is  not  needed  for  that  purpose,  be  afterwards  dis- 
tributed according  to  law. 

9  2818.   Effect  of  decree. 

A  decree,  made  upon  a  judicial  settlement  of  the  accouiit  of 
a  testamentary  trustee,  as  prescribed  In  this  title,  or  the  judgment 
rendered  upon  an  appeal  from  such  a  decree,  has  the  same  force, 
as  a  judgment  of  the  supreme  court  to  the  same  effect,  as  against 
each  paHy  who  was  duly  cited  or  appeared,  and  every  person 
who  would  be  bound  by  such  a  judgment,  rendered  in  an  action 
between  the  same  parties. 

L.  1866,  ch.  116   (6  Edm.   700). 

i  2814.  Realarnatlon   of  trast. 

A  testamentary  trustee  may,  at  any  time,  present  to  the  surro- 
gate's court  a  w^ritten  petition,  duly  verified,  praying  that  his 
account  may  be  judicially  settled;  that  a  decree  may  thereupon 
be  made,  allowing  him  to  resign  his  trust,  and  discharging  him 
accordingly;  and  that  all  persons  who  are  entitled,  absolutely 
or  contingently,  by  the  terras  of  the  will  or  by  operation  of  law, 
to  rharo  in  the  fund  or  estate,  or  the  proceeds  of  any  property 
held  by  the  petitioner  as  a  part  of  his  trust,  may  he  cited  to  show 
cause,  why  such  a  decree  should  not  be  made.  The  petition 
must  set  forth  the  facts  upon  which  the  application  Is  fovmded; 
and  it  must,  in  all  other  respects,  conform  to  a  petition  presented 
for  a  Judicial  settlement  of  the  aecmmt  of  a  testamentary  trustee, 
as  prescribed  in  this  title.  The  surrogate  may,  in  his  diMretiov, 
entertain  or  decline  to  entertain  the  petition.  If  he  entertains 
it,  the  proceedings  must  be,  in  all  respects,  the  same  as  upon  a 
petition  for  a  judicial  settlement  of  the  petitioner's  account, 
except  that,  upon  the  hearing,  the  surrogate  must  first  determine, 
whether  sufficient  reasons  exist  for  granting  the  prayer  of  the 
petition;  and,  if  he  determines  that  they  exist,  he  must  make 
an  order  accordingly,  and  allowing  the  petitioner  to  a£Count, 
for  the  pur|>ose  of  being  discharged.  Upon  the  petitioner's 
fully  accounting,  and  paying  nil  money  belonging  to  the  trust, 
and  delivering  all  books,  papers,  and  other  property  of  t3ie  trust, 
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in  his  hands,  either  into  the  surrosrate's  court,  or  as  the  snrro 
irate  directs,  a  decree  may  be  made,  accepting  his  resignatioQ» 
and  dischaivins  him  accordingly. 

8i«  U  ItTiO,  cb.  800.  f  S. 

i  281S.  Petition  for  seenrltx  from  testamentarr  tm«te«. 

Any  person,  beneficially  interested  in  the  execution  of  the 
trust,  may  present  to  the  surrogate's  court  a  written  petition, 
duly  verined,  setting  forth,  either  upon  his  knowledge,  or  upon 
his  information  and  belief,  any  fact,  respecting  a  testamentary 
trustee,  the  existence  of  which,  if  it  was  interposed  as  an  ob- 
jection to  granting  letters  testamentary  to  a  person  named 
li  executor  m  a  wUI,  would  make  it  necessary  for  such  a  person 
Jo  give  security,  in  order  to  entitle  himself  to  letters;  and  pray- 
ing for  a  decree,  directing  the  testamentary  trustee  to  give 
security  for  the  performance  of  his  trust;  and  that  he  may  be 
cited  to  show  cause,  why  such  a  decree  should  not  be  made. 
Upon  the  presentation  of  such  a  petition,  the  surrogate  must 
issue  a  citation  accordingly.  TJpon  the  return  of  the  citation, 
a  decree,  requiring  the  testamentary  trustee  to  grive  such  security, 
may  be  made,  In  a  case  where  a  person  so  named  as  executor 
can  entitle  himself  to  letters  testamentary,  oaly  by  giving  a  bond: 
but  not  otherwise. 

I  2819.  Seonrlty^  boTr   arlTen. 

The  security,  given  as  prescribed  in  the  last  section,  must  be 
a  bond  to  the  same  effect,  and  in  the  same  form,  as  an  executor's 
bond.  Each  provision  of  this  chapter,  applicable  to  the  bond 
of  an  executor,  or  to  the  rights,  duties,  and  liabilities  of  the 
parties  thereto,  or  any  of  them,  including  the  release  of  the 
sureties,  and  tne  giving  of  a  new  bond,  apply  to  the  bond  so 
given,  and  to  the  parties  thereto. 

i   2817.  Remo-ral  of  teatttmentiiry  trustee. 

In  either  of  the  following  cases,  a  person  beneficially  interested 
In  the  execution  of  the  trust,  may  present  to  the  surrogate's 
court  a  written  petition,  duly  verifiea,  setting  forth  the  facts, 
and  praying  for  a  decree  removing  a  testamentary  trustee  from 
his  trust;  and  that  he  may  be  cited  to  show  cause,  wh^  ir^  a 
decree  should  not  be  made: 

1.  Where,  if  he  was  named  in  a  will  as  executor,  letters  tes- 
tamentary would  not  be  issued  to  him,  by  reason  of  his  personal 
disqualification  or  incompetencv. 

2.  Where,  by  reason  of  his  having  wasted  or  improperly  ap- 
plied the  mouev  or  other  property  in  his  charge,  or  invested 
money  in  securities  unauthorized  by  law,  or  otherwise  improvi- 
dently  managed  or  injured  the  property  committed  to  his  charge, 
or  by  reason  of  other  misconduct  in  the  execution  of  his  trust, 
or  dishonesty,  drunkenness,  improvidence,  or  want  of  undet' 
standing,  he  is  unfit  for  the  due  execution  of  his  trust. 

8.  Where  he  has  failed  to  give  a  bond,  as  required  by  a  decree, 
made  as  prescribed  in  the  last  two  sections;  or  has  wilfully 
refased,  or  without  good  cause  neglected,  to  obey  a  direction! 
of  the  surrogate,  contained  in  any  other  decree,  or  In  an  order, 
made  as  prescribed  in  this  title;  or  any  provision  of  law,  relatinf 
to  the  discharge  of  his  duty. 

a  E.  8.  790,  eb.  1,  |  7. 
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S  2818.  [Am'dy  1884,  1»03.]     Appointment  of  jmccessor. 

When  a  person  named  in  a  will  as  sole  testamentary  trustee 
dies  prior  to  the  probate  of  the  will,  or  by  an  instrument  in 
writing  renounces  his  appointment,  or  when,  a  aole  testamentary* 
trustee  dies,  or  becomes  a  lunatic,  or  is  by  a  decree  of  the  sur- 
rogate's court  removed  or  allowed  to  resign,  and  the  trust  has 
not  been  fully  executed,  the  same  court  may  appoint  his  suc- 
cessor, unless  such  an  appointment  would  contravene  the  express 
terms  of  the  will.  Where  one  or  two  or  more  persons  named 
in  a  will  as  testamentary  trustees  dies  prior  to  the  probate  of 
the  will,  or  by  an  instrument  in  writing,  renounces  his  or  their 
appointment,  or  where  one  of  two  or  more  testamentary  trustees 
dies  or  becomes  a  lunatic,  or  is  by  a  decree  of  the  surrogate's 
court  fcmoved  or  allowed  to  resign,  a  successor  shall  not  be 
appointed,  except  where  such  appointment  is  necessary  in  order 
to  comply  with  the  express  terms  of  the  will,  or  unless  the  same 
court,  or  the  supreme  court,  shall  be  of  tne  opinion  that  the 
jippointnient  of  a  successor  would  be  for  the  benefit  of  the  cestui 
que  trust.  Unless  and  until  a  successor  is  appointed  the  remain- 
ing trustee  or  trustees  may  proceed  and  execute  the  trust  as 
fully  ns  if  such  trustee  (or  trustees)  had  not  died,  renounced, 
become  a  limatic,  been  removed  or  resigned.  Where  a  decree 
removing  a  trustee  or  discharging  him  upon  his  resignation  does 
not  designate  his  successor,  or  the  person  designated  therein  does 
not  qualify,  the  successor  must  be  appointed  and  must  qualify 
in  the  manner  prescribed  by  law  for  the  appointment  and  quali- 
fication of  an  administrator  with  the  will  annexed. 

L.  1870,  ch.  395,  |  3;  1  R.  S.  730,  ch.  1,  H  68,  71;  L.1894.  ch,  408;  1*  1903, 
ch.  370.     In  effect  May  6,   1903. 

I  2819.  ProceedlnflTM  inrbere  testamentary  tmstee  Is  also 
execifttor  or  administrator. 

Where  the  same  person  is  a  testamentary  trustee,  and  also  the 
txecutor  of  the  will,  or  an  administrator  upon  the  same  estate, 
proceedings  taken  by  or  against  him,  as  prescribed  in  this  title, 
do  not  affect  him  as  executor  or  administrator,  or  the  creditors 
of.  or  persons  interested  in,  the  general  estate,  except  in  one  of 
the  following  cases: 

1.  Where  he  presents  a  petition,  praying  for  the  revocation  of 
his  letters,  he  may  also,  in  the  same  petition,  set  forth  the  facts, 
upon  showing  which  he  would  be  allowed  to  resign  as  testa- 
mentary trustee;  and  may  thereupon  pray  for  a  decree  allowing 
him  s(j^  to  resign,  and  for  a   citation  accordingly. 

2.  Where  a  person  presents  a  petition,  praying  for  the  revoca* 
tion  of  letters  issued  to  an  executor  or  administrator;  and  any 
of  the  facts  set  forth  in  the  petition  are  made,  by  the  provisions 
of  this  title,  sutficient  to  entitle  the  same  person  to  present  a 
petition,  praying  for  the  removal  of  a  testamentary  trustee:  the 
Ijotitioncr  may  pray  for  a  decree,  removing  the  person  complained 
of  in  both  capacities,  and  for  a  citation  accordingly. 

In  either  case,  proceedings  upon  the  petition  for  the  resigna- 
tion or  removal,  as  the  case  requires,  of  the  testamentary  trustee, 
and  for  the  judicial  settlement  of  his  account,  may  be  taken,  as 
prescribed   in   this  title,  in  connection  with,  or  separately  from, 
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the  like  proceedings  upon  the  petition  for  the  reyocation  of  the 
letters,  as  the  surrogate  directs. 

I  2820.  Application   of  this   title. 

The  provisions  of  this  title  applj^  to  a  trust  created  by  the  will 
of  a  resident  of  the  State,  or  relating  to  real  property,  situated 
within  the  State,  without  regard  to  the  residence  of  the  trustee* 
or  the  time  of  the  execution  of  the  will. 
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TITLE  TIL 
Provisions  relating  to  a  grnardiaiL 

Aftlde  1.  Appointment,   removal,   nnd  resignation  of  a  general  guardian. 

2.  Supi^rrlsion  and  control  of  a  jfcneral  guardian.       Settleai<mt  of  h1| 

acconntH. 
8.  Ouaidlans   appointed   by  will   or  deed. 

ARTICLE   FIRST. 

Appointment,  removal  and  resignation  of  a  general  guardian. 

Sec.  2821.  Power  of  court  to  appoint  guardlanii. 

2822.  Peiition  for  iippotntment,  bj  infant  over  fourteen. 
2S2n.  Conlonts  of  p(>tltlon:  citation. 

2824.  Id. ;   where  iietitionor  Ik   a  married  woman. 

2825.  Appointment  of  guardian. 

2826.  Guardian  to  lie  nominatel  by  infant. 

2827.  Appointment   of   temporary   gnurdiau   for  Infant  under  foortMB. 

2828.  Term  of  offloo  of  temporary  guardian. 
2820.  Inquiry  as  to   value  of  property. 
2S30.  Qualification  of  guardian  of  pruiwrty. 

2831.  Id. ;  of  guardian  of  iierxon. 

2832.  When   letters   may  be  n-volced  for  misconduct,   etCi 

2833.  Citation  ;   licaring ;   decroo. 

2834.  Suspension  of  guardian  ;   e.Toct  ttiereof. 

283!^.  Application   by  guardian  for  rev.>i«ition  of  letters. 
2836.   Pro(»eedlngs    tliereup'.n. 

2S37.  Wiinl   or  n(>w  guardian   may  require  accounting. 
2838.  Application  for  ancillary  letters  to   foreign  guardian. 
•J830.  Proceedliiga  theroniv»u. 

2840.  Elect  of  ancillary  letters. 

2841.  Application  of  the  last  section  to  former  guardians. 

S  2H21.  Po^vrer  of  court  to  appoint  srnardlans. 

The  surrogate's  court  has  the  like  power  and  authority  to  ap- 
point a  general  guardian,  of  the  person  or  of  the  property,  or 
both,  of  an  infant,  which  the  chancellor  had,  on  the  thirty-first 
day  of  December,  eighteen  hundred  and  forty-six.  It  has  also 
power  and  authority  to  appoint  a  general  guardian,  of  the  persv)n 
or  of  the  property,  or  both,  of  an  infant  whose  father  or  mother 
is  living,  and  to  appoint  a  general  guardian,  of  the  property 
only,  of  an  infant  married  woman.  Such  power  and  authority 
must  be  exercised  in  like  manner  as  they  were  exercised  by  the 
court  of  chancery,  subject  to  the  provisions  of  this  act.  The 
same  person  may  be  appointed  guardian  of  an  infant  in  both 
capacities;  or  the  guardianship  of  the  person  and  of  the  property 
may  be  committed  to  different  persons. 

2  R.  S.    151.   I  6   (2  Edm.  157):  L.   1S70.  ch.  341   (7  Bdm.  716);  L.  1871. 
ch.  708  (9  Kdm.  132).     See  Bules  52-64. 
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f  2822.  [Ain'd.  1909.]  Petition  for  Appointment,  hy  lu- 
faat  over  fourteen. 

In  either  of  the  following  cases,  an  infant  of  the  age  of  four- 
teen years  or  upwards,  may  present,  to  the  surrogate's  court  of 
the  county  in  which  he  resides;  or,  if  he  is  not  a  resident  of  the 
state,  to  the  surrogate's  court  of  the  county  in  which  any  of  his 
property,  real  or  personal,  is  Bitoated;  a  written  petition,  duly 
verified,  setting  forth  the  facts  upon  which  the  jurisdiction  of 
the  court  depends,  and  praying  for  a  decree  appointing  a  gen- 
eral gnardian,  either  of  his  person,  or  of  his  property,  or  bo  Hi,  as 
the  case  requires;  and,  if  necessary,  that  the  persons,  entitled  by 
law  to  be  cited  upon  such  an  application,  may  be  cited  to  >;Iiow 
cause,  w^hy  such  a  decree  should  not  be  made: 

1.  Where  such  a  general  guardian  has  not  been  duly  appointed, 
either  by  a  court  of  competent  jurisdiction  of  the  state,  or  by 
the  will  or  deed  of  his  father  or  mother,  admitted  to  probate 
or  authenticated,  and  recorded,  as  prescribed  in  section  twenty- 
eight  hundred  and  fifty-one  of  this  act. 

2.  Where  a  general  guardian  so  appointed  has  died,  become  in- 
competent or  disqualified;  or  refuses  to  act;  or  has  been  removed; 
or  where  his  term  of  office  has  expired.  Where  the  petitioner  is  a 
non-resident  married  woman,  and  the  petition  relates  to  per^jonal 
property  only,  it  must  affirmatiyely  show  that  i  the  property  is 
not  subject  to  the  control  or  disposition  of  her  husband,  by  the 
law  of  the  petitioner's  residence.  Where  an  infant  in  one  of  the 
cases  mentioned  in  this  section  has  refused,  or  for  ten  days  has 
failed,  to  present  the  petition,  the  surrogate,  upon  notice  to  be 
given  in  such  manner  as  he  shall  direct,  to  the  infant  and  the 
persons  who  would  be  entitled  by  law  to  be  cited  upon  the  appli- 
cation of  the  infant,  shall  proceed  to  the  appointment  of  a  general 
guardian  of  the  property  of  the  infant  in  the  same  manner  as  if 
the  infant  had  duly  presented  the  petition.    . 

2  R.  S.  150,  9  4  (2  VAva.  157);  L.  1870,  ch.  59  (7  FAm.  589);  L.  1871, 
ch.  32   (9  E<3in.  &M),.  Am'a  bty  U  19Vd«  <l^-  281.     In  ^«c(  Sept.  1,  1900. 

I  2823«  Contents  of  petition;  citation. 

A  petition,  presented  as  prescribed  in  the  last  section,  must 
also  state  whether  or  not  the  father  and  mother  of  the  petitioner 
are  known  to  be  living.  If  ieither  of  them  is  known  to  be  living, 
and  the  petition  does  not  pray  that  the  father,  or,  if  he  is  dead, 
that  the  mother,  may  be  appointed  the  general  guardian,  it  must 
set  forth  the  circumstances  which  render  the  appointment  of 
another  person  expedient;  anci  must  pray  that  the  father,  or,  if 
he  is  dead,  that  the  mother,  of  the  petitioner  may  be  cited  to 
show  cause,  why  the  decree  should  not  be  made.  A  citation, 
isimed  to  the  father  of  the  petitioner,  must  be  served  at  least 
ten  daya  before  it  is  returnable.  Where  the  case  is  within  sub- 
division scxiond  of  the  last  section,  the  petition  must  pray  that 
the  person  formerly  appointed  general  guardian  may  be  cited; 
unless  it  is  shown  that  he  is  dead.  The  surrogate  must  inquire, 
and  ascertain  as  far  as  practicable,  what  relatives  of  the  infant 
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reside  in  his  county;  and  he  may,  in  his  discretion,  dte  any  rela- 
tive or  clasB  of  relatives  of  the  infant,  residing  in  that  county 
or  elsewhere,  to  show  cause  why  the  prayer  of  the  petition 
should  not  be  granted. 

L.   1870,  ch.  341   (7  Edm.  716). 

f  2824.  Id.;  -vrhere  petitioner  I«  a  nutrrled  Tronian. 

Tlie  last  section  applies,  where  the  petitioner  is  a  married 
woman:  except  that  her  husband  must  also  be  cited,  and  that 
the  surrogate  tbay,  in  his  discretion,  make  a  decree,  appointing 
a  guardian  of  her  property,  without  citing  her  father  or  her 
mother. 

S  2825.  Appointment  of  aruardlan. 

Upon  the  return  of  the  citation,  the  surrogate  must  make  such 
a  docree  in  the  premises,  as  justice  requires.  He  may,  in  his 
discretion,  hear  allegations  and  proofs  from  a  person  not  a  party. 
Where  a  citation  is  not  issued,  the  surrogate  must,  upon  the 
presentation  of  the  petition,  inquire  into  the  circumstances.  For 
the  purpose  of  such  an  inquiry,  or  of  an  inquirj-  into  the  amount 
of  security  to  be  required  of  the  guardian,  he  may  issue  a  sub- 
poena, re(iuiring  any  person  to  attend  before  him,  to  testify  re- 
specting any  matter  involved  therein.  If  he  is  satisfied  that  the 
allegations  of  the  petition  are  true  in  fact,  and  that  the  interests 
of  the  infant  will  be  promoted  by  the  appointment  of  a  general 
guardian,  either  of  his  person  or  of  his  property,  he  must  make 
a  decree  accordingly,  except  that  a  guardian  of  the  person  of  a 
married  woman  shall  not  be  appointed.  In  a  proper  case,  he 
may  appoint  a  general  guardian  in  one  capacity,  without  a  cita- 
tion and  issue  a  citation,  to  show  cause  against  the  appointment 
of  a  general  guardian  in  the  other  capacity. 

2  R.    S.    151,   8   6    (2  Etlrn.   137). 

1  2826.  Guardian  to  be  nominated  by  Infant. 

^v  guardian,  appointed  upon  the  application  of  an  infant  of  the 
age  of  fourteen  years,  or  upwards,  as  prescribed  in  this  article, 
must  be  nominated  by  the  infant,  subject  to  the  approval  of  the 
siirro^te. 

2  R.  S.   150,  f  4   (2  Edm.  157). 

I  2827.  Appolntnient  of  temporary  arnardlan  for  Infant 
under  fourteen. 

A  relative  of  an  infant  under  fourteen  years  of  age,  or  any 
other  peraon  in  behalf  of  such  an  infant,  may  present,  to  the 
surrogate's  court  of  the  county  in  which  the  infant  resides;  or, 
if  he  is  not  a  resident  of  the  State,  to  the  surrogate's  court  of 
the  county  in  which  any  of  the  infant's  property,  real  or  personal, 
is  situated:  a  written  petition,  duly  verified,  setting  forth  the 
facts,  upon  which  the  jurisdiction  of  the  court  depends,  and  pray- 
ing for  a  decree  appointing  a  guardian  of  the  person,  or  of  the 
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property,  or  both,  of  the  infant,  to  serve  until  the  infant  attains 
the  age  of  fourteen  years,  and  a  successor  to  the  guardian  is 
appointed.  The  cases  in  which  such  a  guardian  may  be  appointed, 
the  contents  of  the  petition,  and  the  proceedings  thereupon,  are 
the  same,  as  proscribed  in  the  foregoing  sections  of  this  article, 
with  respect  to  the  appointment  of  a  general  guardian,  upon  the 
pt'iition  of  an  infant  of  the  age  of  fourteen  years  or  upwards; 
except  that  the  surrogate  must  nominate,  as  well  as  appoint,  the 
temporary  guardian. 

2  B.  S.  151.  $  5   (2  Bdm.  157). 

I  2828.  Term  of  ofllce  of  temporary  arvardlan. 

The  term  of  office  of  a  guardian,  appointed  as  prescribed  in  the 
last  section,  expires  when  the  infant  attains  the  age  of  fourteen 
years.  But  after  the  infant  attains  that  age,  the  person  so  ap- 
pointed continues  to  retain  all  the  powers  and  authority,  and  is 
subject  to  all  the  duties  and  liabilities,  of  a  gruardinn  of  the  per- 
son, or  of  the  property,  or  both,  i)ursuant  to  his  letters:  until 
his  successor  is  appointed  and  has  qualified,  or  until  his  letters 
are  revoked,  for  some  other  cause,  by  a  decree  of  the  surrogate's 
court:  and  his  sureties  are  responsible  accordingly. 

Id.,  I  10. 

I  2829.  Inqalrx  a«  to  value  of  property. 

Where  a  general  guardian  of  the  property  of  an  infant  is  ap- 
pointed, as  pr€»8cribed  in  this  article,  the  surrogate  must  inijuire 
into  the  infant's  circumstances,  and  must  ascertain,  as  nearly  as 
practicable,  the  value  of  his  personal  property,  cind  of  the  rents 
and  profits  of  his  real  property. 

Id.,  part  of  I  6. 

I  2830.  [Am*dy  1881,  1802.]  analillcatlon  of  vnardian  of 
property* 

Before  letters  of  guardianship  of  an  infant's  property  are  issued 
by  the  surrogate's  court,  the  person  appointed  must,  besides  tak- 
ing an  official  oath,  as  prescribed  by  law,  execute  to  the  infant, 
and  file  with  the  surrogate,  his  bond,  with  at  least  two  sureties, 
in  a  penalty,  fixed  by  the  surrogate,  not  less  than  twice  the  value 
of  the  personal  property*,  and  of  the  rents  and  profits  of  the  real 
property;  conditioned  that  the  guardian  wi^',  in  all  things,  faith- 
fully discharge  tlie  trust  reposed  in  him,  and  obey  all  lawful 
directions  of  the  surrogate  touching  the  trust;  and  that  he  will, 
in  all  respects,  render  a  just  and  true  account  of  all  money  and 
other  property  received  by  him,  and  of  the  apT)lication  thereof, 
and  of  his  gunrdianship.  whenever  he  is  required  so  to  do,  by  a 
eoTirt  of  competent  jurisdiction:  but  the  surrogate  may,  in  his 
discretion,  limit  the  amount  of  the  bond  to  not  less  than  twice' the 
value  of  the  personal  property  and  of  the  rents  and  profits  of  the 
real  property  for  the  term  of  three  years.  But  in  case  where  it 
appears  to  be  impracticable  to  give  a  bond  sufficient  to  cover  the 
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whole  amount  of  the  infant's  personal  property  the  surrogate  may, 
iu  his  discretion,  accept  security,  to  be  approved  by  the  surrogate, 
not  less  than  twice  the  amount  of  the  particular  portion  of  the 
infant's  property  which  the  guardian  will  be  authorised  under  the 
letters  to  receive;  and  issue  letters  thereon  limited  to  the  receiving 
and  administering  only  such  personal  property  for  which  double 
the  security  has  been  given,  and  restraining  the  guardian  from  re- 
ceiving any  other  personal  property  of  the  infant  until  the  further 
order  of  the  surrogate  on  additional  further  satisfactory  security. 

2  U.   S.    l.jl.   i  8;  L.   1S02,   ch.   509. 

i  2S*tl.  Id.;  of  Kranrdtnn  of  pemon. 

Before  letters  of  guardianship  of  an  infant's  person  ar<»  issued 
by  the  surrogate's  court,  the  person  appointed  must  take  the 
otticial  oath  as  prescribed  by  law.  The  surrogate  may  also  re- 
quire him  to  execute  to  the  infant  <i  bond,  in  a  penalty  fixed  by 
the  surrogate,  and  with  or  without  sureties,  as  to  the  surrogate 
seems  proper;  conditioned,  that  the  guardian  will  in  all  things 
faithfully  discharge  the  trust  reposed  in  him,  and  duly  account 
for  all  money  or  other  property  which  may  come  to  his  hands,  as 
directed  by  the  surrogate's  court. 


I  jSHUZ.  When  letterit  mny  be  revoked  fer  miNconduoA,  ^te. 

In  either  of  the  following  cases,  the  ward,  or  any  relative  or 
other  person  in  his  behalf,  or  the  surety  of  a  guardian,  may,  at 
any  time,  present  to  tiie  surrogate's  court,  a  written  petition,  duly 
verified,  setting  fortli  the  facts,  and  praying  for  a  decree,  revoking 
letters  of  guardianship,  either  of  the  person,  or  of  the  property, 
or  both;  and  that  the  guardian  complained  of  may  be  cited  to 
show  cause,  why  such  a  decree  should  not  be  made: 

1.  Where  the  guardian  is  dis(iualified  by  law,  or  is,  for  any 
reason,  incompetent   to  fulfil  his  trust. 

2.  Where,  by  reason  of  his  having  Masti'd  or  improperly  applied 
the  money  or  other  property  in  his  charge,  or  invested  money  in 
securities  authorized  by  law,  nv  otherwise  improvidently  man- 
aged or  injured  the  real  or  personal  property  of  the  ward,  or  by 
reason  of  otlier  misconduct  in  the  execution  of  his  office,  or  his 
dishonesty,  drunkenness,  improvidence,  or  want  of  understanding, 
he  is  unfit  for  the  due  execution  of  his  oflice. 

3.  Where  he  has  wilfully  refused,  or,  without  good  cause,  neg- 
lected, to  obey  any  lawful  direction  of  the  surrogate,  contained 
in  a  decree  or  an  order;  or  any  provision  of  law,  relating  to  the 
discharge  of  his  duty. 

4.  Where  the  grant  of  letters  to  him  was  obtained,  by  a  false 
suggesti(m  of  a  material  fact. 

5.  Where  he  has  removed,  or  is  about  to  remove,  from  the  State-. 

6.  In  the  case  of  the  guardian  of  the  person,  where  the  infant's 
welfare  will  be  promoted  by  the  appointment  of  another  guardian. 

2  R.  S.  151,   I  14;  L.  18,'i7.    ch.   460,    SS  34,   45   (4  Edm.  493,  4d5). 
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i  9883.  Citation  I  Itearlmvt  decree. 

Vpon  the  presentation  of  a  petition,  as  prescribed  in  the  last 
section,  the  surrogate  must  inquire  into  the  matter;  and,  for  that 
purpose,  he  may  issue  a  subpoena  to  any  person,  requiring  him  to 
attend  and  testify  in  the  premises.  If  the  surrogate  is  satisfied 
tliat  there  is  probable  cause  to  believe,  that  the  allegations  of  the 
petition  are  true,  he  must  issue  a  citation  to  the  guardian  com* 
plained  of;  and,  upon  the  return  thereof,  if  the  material  allega* 
tions  of  the  petition  are  established,  he  must  make  a  decree,  re- 
voking the  guardian's  letters  accordingly;  except  that,  where  th© 
case  is  within  subdivision  third  or  fourth  of  this  last  section,  he 
must  dismiss  the  proceedings,  under  the  like  circumstances  and 
upon  the  like  terms,  as  prescribed  in  sections  2GS6  and  2687  of 
this  act,  where  a  similar  coraplnint  is  made  against  an  executor  or 
administrator. 

Id.  {|  14  and  16.  am*d. 

i  2H;m.  Sttflpenjiion  of  vottrtliatt;  effect  thereof. 

Upon  Issuing  a  citation  as  prescribed  in  the  last  section,  the 
surrogate  may,  in  his  discretion,  make  an  order  suspending  the 
guardian,  wholly  or  partly,  from  the  exercise  of  his  powers  and 
authority,  during  the  pendency  of  the  special  proceeding.  A  cer- 
tified copy  of  an  order  so  made  must  accompany  the  citation,  and 
be  served  therewith;  but,  from  the  time  when  it  is  made,  the  order 
is  binding  upon  the  guardian  and  upon  all  other  persons,  without 
service  thereof,  subject  to  the  exceptions  and  limitations  pre- 
scribed in  sections  2003  and  2604  of  this  act,  with  respect  to  a 
decree  revoking  letters. 

L.  1837,  ch.  460.  I  Gl  (4  Edm.   407). 

I  :MKI6.   Appllctttion  by  arnardlan  for  revocation  of  letter*. 

A  guardian,  appointed  as  prescribed  in  this  title,  may,  at  any 
time,  present  to  the  surrogate's  court  a  written  petition,  duly 
verified,  setting  forth  the  facts  upon  which  the  application  is 
founded,  and  praying  that  his  account  may  be  judicially  settled; 
that  a  decree  may  thereupon  be  made,  revoking  his  letters,  and 
discharging  him  accordingly;  and  that  the  ward  may  be  cited  to 
show  cause  why  such  a  decree  should  not  be  made.  The  surro« 
gate  may,  in  his  discretion,  entertain  or  decline  to  entertain  the 
application. 

Id.,  part  of  II  51  and  52. 

I  2886.  Proceedlnars   thereupon. 

If  the  surrogate  entertains  an  application,  made  as  prescribed 
in  the  last  section,  he  must  issue  a  citation,  as  prayed  for  in  the 
petition;  and  he  may  also  require  notice  of  the  application  to  be 
given  to  such  other  persons,  and  in  such  a  manner,  as  he  deems 
proper.  Upon  the  return  of  the  citation,  a  guardian  ad  litem  for 
the  ward  must  be  appointed;  and  the  surrogate  may  also,  in  his 
discretion,  allow  any  person  to  appear  and  contest  the  applica- 
tion, in  the  interest  of  the  ward.    Upon  the  hearing,  the  stirrogate 
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must  first  determine  whether  sufficient  reasons  exist  for  granting 
the  prayer  of  the  petition.  If  he  determines  that  they  exist,  and 
that  the  interests  of  the  ward  will  not  be  prejudiced  by  the  resig- 
nation of  the  guardian,  the  surrogate  must  make  an  order  accord- 
ingly, and  allowing  the  petitioner  to  account,  for  the  purpose  of 
being  discharged.  Upon  his  fully  accounting,  and  paying  all 
money  which  is  found  to  be  due  from  him  to  the  ward,  and  deliv- 
ering all  books,  papers,  and  other  property  of  the  ward  in  his 
hands,  either  into  the  surrogate's  court,  or  in  such  a  manner  as 
the  surrogate  directs,  a  decree  may  be  made,  revoking  the  peti- 
tioner's letters,  and  discharging  him  accordingly. 

L.   1S37.  ch.  460,  part  of  SI  52.  53.  54.  65  and  56. 

f  22837.  Ward  or  ne^v  flrnardian  may  reqinlre  accoantliMir* 

Notwithstanding  the  discharge  of  a  guardian,  as  prescribed  in 
the  last  section,  his  successor  or  the  ward  may  compel  a  judicial 
settlement  of  his  account,  as  prescribed  in  article  second  of  this 
title,  in  the  same  manner  and  with  like  effect,  as  if  the  decree 
discharging  him  had  not  been  made.  With  respect  to  all  mattersi 
connected  with  his  trust,  his  sureties  continue  to  be  liabltt,  until 
his  account  is  judicially  settled  accordingly. 

Id.,  part  of  f  56  (4  Edm.  496). 

I 

S  2888.  [Am*d,  1802,  1897,  1009.1  Application  for  ancil- 
lary lettem   to  forelflrn  srnardiana. 

1.  Where  an  infant,  who  resides  without  the  State  and  within 
the  United  States,  is  entitled  to  property  within  the  State,  or  to 
maintain  an  action  in  any  court  thereof,  a  general  guardian  of 
his  property,  who  has  been  appointed  by  a  court  of  competent 
jurisdiction,  within  the  State  or  territory  where  the  ward  resides, 
and  has  there  given  security,  in  at  least  twice  the  value  of  the 
personal  property,  and  of  the  rents  and  profits  of  the  real  property, 
of  the  ward,  may  present,  to  the  surrogate's  court  having  juris- 
diction, a  written  petition,  duly  verified,  setting  forth  the  facts, 
and  praying  for  ancillary  letters  of  guardianship  accordingly. 
The  petition  must  be  accompanied  with  exemplified  copies  of  the 
records  and  other  papA*s,  showing  that  he  has  been  so  appointed, 
and  has  given  the  security  required  in  this  section,  which  must 
be  authenticated  in  the  mode  prescribed  in  section  forty-five  cf 
the  decedent  estate  law,  for  the  authentication  of  records  and 
papers,  upon  an  application  for  ancillary  letters  testamentary, 
or  ancillary  letters  of  administration. 

2.  Where  an  infant  who  resides  without  the  State  and  within 
a  foreign  country  is  entitled  to  personal  property  within  the 
State,  or  to  maintain  an  action,  or  special  proceeding  in  any 
court  thereof  respecting  such  personal  property,  a  general  guard- 
ian of  his  property,  authorized  to  act  as  such  within  the  foreign 
country  where  the  ward  resides,  may  apply  to  the  surrogate's 
court  of  the  county  where  such  personal  property  or  any  part 
thereof  is  situated,  for  ancillary  letters  of  guardianship  on  the 
personal  estate  of  such  infant,  and  the  person  so  authorized  must 
present  to  the  surrogate's  court  having  jurisdiction  a  written 
petition   duly   verified,    setting   forth   the   facts   and   praying  for 
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ancillary  letters  of  guardianship  on  the  personal  estate  of  such 
infant.    The  petition  must  be  accompanied  with  the  exemplitit  d 
copies  of  the  records  and  other  papers  showing  the  appointment 
of  such  foreign  guardian,  or  where  such  foreign  guardian  has 
not  been  appointed  by  any  court  with  other  proof  of  his  authority 
to  act  as  such  guardian  within  such  foreign  country,  and  aUo 
with  proof  that  pursuant  to  the  laws  of  such  foreign  country, 
such  foreign  guardian  is  entitled  to  the  possession  of  the  ward's 
personai  estate.     Exemplified  copies  of  the  records,  wliere  uoed 
pursuant  to  this  subdivision,  must  be  auth^iticated  by  the  seal 
of  the  court,  or  officer,  by  which  or  by  whom  such  foreign  guardian 
was  appointed,  or  the  officer  having  the  custody  of  the  seal  or  of 
the  r'?cord  thereof,  and  the  signature  of  a  judge  of  such  court, 
or  the  signature  of  such  officer  and  of  the  clerk  of  such  court  or 
officer,  if  any;  and  must  be  further  authenticated  by  the  certiticate, 
under  the  principal  seal  of  the  department  of  foreign  affairs,  or 
the  department  of  justice  of  such  country,  attested  by  the  signa- 
ture or  seal  of  a  United  States  consul. 

L.  1870.  ch.  59,  part  of  |  1  (7  Edm.  589)  ;  L.  1892,  ch.  570;  L.  1897,  ck. 
492.  Aia'd  by  L.  1003,  ch.  05,  S  3.  See  note  79  of  notes  ot  Board  of 
Statutory  Con»olI(lntiun  at  end  of  code- 

I  2839.    [Am^a,  1S920    Proceedinarii  titer e«pon. 

Where  the  surrogate  is  satisfied,  upon  the  papers  presented, 
as  prescribed  in  the  last  section,  that  the  case  is  within  that 
section,  and  that  it  will  be  for  the  ward's  interest,  that  ancillary 
letters  of  guardianship  should  be  issued  to  the  i>etitioner,  lie 
may  make  a  decree  granting  ancillary  letters  accordingly. 
Such  a  decree  may  be  made  without  a  citation,  or  the  surrogjite 
may  cite  such  persons  as  he  thinks  proper,  to  show  cause,  why  the 
prayer  of  the  petition  should  not  be  granted.  But  before  iho 
ancillary  letters  are  issued,  the  surrogate  must  inquire,  whether 
any  debts  are  due  from  the  ward's  estate  to  residents  of  the 
State;  and  if  so,  he  must  require  payment  thereof. 

Id.,  part  of  8  1;  L.  1882,  ch.  576. 

I  2840.  Effect  of  ancillary  letters 

AncillaiT  letters  of  guardianship  are  issued  ac  prescribed  in 
the  last  section,  without  security  and  without  an  oath  of  office. 
If  issued  in  a  case  provided  for  In  subdivision  one,*  of  section 
twenty-eight  hundrc  d  and  thirty-eight,  they  authorize  the  person  to 
whom  they  are  issued  to  demand  and  receive  the  personal  prop- 
erty, and  the  rents  and  profits  of  the  real  property  of  the  ward;  to 
dispose  of  them  in  like  manner  as  a  guardian  of  the  property  ap- 
pointed as  prescribed  in  this  article;  to  remove  them  from  the 
State,  and  to  maintain  or  defend  any  action  or  special  proceeding 
in  the  ward's  behalf.  If  issued  in  a  case  provided  for  in  subdivi- 
sion two  Of  section  twenty-eight  hundred  and  thirty-eight,  such  an- 
cillary letters  of  guardianship  authorize  the  person  to  whom  they 
are  issued  to  demand  and  receive  the  personal  estate  of  the  ward, 
and  to  dispose  of  it  in  like  manner  as  a  guardian  of  property  ap- 
pointed as  prescribed  in  this  article,  and  to  maintain  or  defend  any 
action  or  special  proceedincr  rcaprcting  such  personal  estate  in  the 
ward's  behalf.  But  in  neither  case  do  such  letters  authorize  such 
ancillary  guardian  to  receive  from  a  resident,  guardian,  executor. 
or  administrator,  or  from  a  testamentary  trustee,  subject  to  tin? 
jurisdiction  of  a  surrogate's  court,  money  or  other  property  be- 

•  So  In  f*'**  original. 
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fonginsr  to  the  ward,  in  a  case  where  letten  hare  been  laaaeA  to  ft 
fnardian  of  the  infant's  property,  from  a  surrogate's  court  of  a 
county  within  the  State,  upon  an  allegation  that  the  infant  was  a 
resident  of  that  county,  except  by  the  special  direction^  made 
upon  food  cause  shown,  of  the  surroirate's  court  from  which  the 
nrincipsl  letters  were  issued,  cr  unless  the  principal  letters  haTe 
Doen  duly  revoked. 

Id.,  remainder  of  f  1. 

i  2841.  AppUoatfton  of  tlim  ImMt  seotion  to  f orator 
VvardlAns. 

The  last  section  applies  to  letters  granted,  before  this  chapter 
takes  effect,  by  a  surrogate's  court  of  the  Btate,  to  a  gunrdian  ap- 
pointed by  a  court  of  another  State,  or  a  territory  of  the  United 
states,  upon  presentation  of  an  exemplified  transcript  of  the 

ord  of  his  appoint meut. 
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article:  SBGOlfD. 

Bupervmon  and  control  of  a  general  guardian.     Settlement  of 

nie  account. 

Sec.  2842.  Gaardian  to  flle  aninial  inrentoiy  And  Mcoont. 
2848.  Affldarit  to  be  annexed  tbereto. 
3844.  Annaal  examination  of  guardtan'i   aceonnts. 
2845.  Proceedings  when  account  defective,   etc. 
2840.  Surrogate  may  direct  as   to  infant'!  maintenance. 

2847.  When  Judicial  aettlement  of  guardian's  account  compelled. 

2848.  Id.;   as  to  goardian  of  person. 

284$^.  When  guardian  maj  compel  Judicial  settlement. 
2800.  Oltatlon;  proceedings  thereupon. 


i  B84UI.  Gmajrdlnit  to  Ale  annual  inirentory  and  aeoovmt. 

A  general  gaardian  of  an  Infant's  property,  appointed  by  a  anr- 
Togate*fl  court,  must,  in  the  month  of  January  of  each  year,  as 
long  as  any  of  the  infant's  property,  or  of  the  proceeds  thereof, 
remains  under  his  control,  file  in  the  surrogate's  court  the  follow- 
ing papers: 

See  I  2841,  ante. 

1.  An  inventory,  containing  a  full  and  true  statement  and  de- 
scription of  each  article  or  item  of  personal  jproperty  of  his  ward, 
received  by  him,  cince  his  appointment,  or  since  the  filing  of  the 
lasrt  annual  inyentoryj  as  the  case  requires;  the  value  of  each 
article  or  item  so  receiyed;  a  list  of  the  articles  or  items,  remain- 
ing in  his  hands;  a  statement  of  the  manner  in  which  he  has  dis- 
posed of  each  article  or  item,  not  remaining  In  his  hands;  and  a 
full  description  of  the  amount  and  nature  of  each  investment  of 
money,  made  by  him. 

2.  A  full  and  true  account,  in  form  of  debtor  and  creditor,  of  all 
his  receipts  and  disbursements  of  money,  during  the  preceding 
^ear;  in  which  he  must  charge  himself  with  any  oalance  remain- 
ing  in  his  hands,  when  the  last  account  was  rendered,  and  must 
distinctly  state  the  amount  of  the  balance  remaining  in  his  hands, 
at  the  conclusion  of  the  year,  to  be  charged  to  him  in  the  next 
year's  account. 

L.  1887.  ch.  460.  {  RT  (4  Bdm.  497),  am'd.  Bee  f  2860,  poet. 

I  S848.  Attda-rlt  to  be  annexed  thereto. 

With  the  inventory  and  account,  filed  as  prescribed  in  the  last 
section,  must  be  filed  an  afiidavit,  which  must  be  made  by  th^ 
Sruardian,  unless,  for  good  cause  snown  in  the  afiidavit,  the  sur- 
rogate permits  the  same  to  be  made  by  an  agent  or  attorney,  who 
Is  cognizant  of  the  facts.  The  affidavit  must  state,  in  substance, 
that  the  inventory  and  account  contain,  to  the  best  of  the  affiant's 
knowledge  and  belief,  a  full  and  true  statement  of  all  the  guar- 
dian's receipts  and  disbursements,  on  account  of  the  ward;  and  of 
all  money  and  other  personal  property  of  the  ward,  which  havs 
come  to  the  hands  of  the  guardian,  or  have  been  received  by  any 
other  person  by  his  order  or  authority,  or  for  his  use,  since  his 
appointment,  or  since  the  filing  of  the  last  annual  inventory  and 
account,  as  the  case  requires;  and  of  the  value  of  all  such 
property;  together  with  a  full  and  true  statement  and  account  of 
the  manjier,  in  which  he  has  disposed  of  the  same,  and  of  all  the 
property  remaining  in  his  hands,  at  the  time  of  filing  the  Inventory 
and  account;  and  a  full  and  true  description  of  the  amount,  and 
nature  of  each  investment  made  by  him,  since  his  appointment,  or 
since  the  filing  of  the  last  annual  inventory,  and  account,  as  tlis 
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case  requires;  and  that  he  does  not  know  of  any  error  or  qi--^,,,^ 
in  the  inventory  or  account,  to  the  prejudice  of  the  ward.  The 
surrogate  must  annex  a  copy  of  this  and  the  last  section,  to  all 
letters  of  guardianship  of  the  property  of  an  infant  issued  from 
his  court. 
L.   1837,  cb.  460.  fS  S7  ADd  58.    See  S  2806.  poet. 

i  2844.  [Am'd,  1881.]  AAnual  ex«mtii«Uom  of  vnardimm's 
acconnta. 

In  the  month  of  February  of  each  year,  and  thereafter  until 
completed,  the  surrogate  must,  for  the  purposes  specified  in  the 
next  section,  examine  or  cause  to  be  examined,  under  his  direc- 
tion, all  inventories  and  accounts  of  guardians  filed  since  the 
first  day  of  February  of  the  preceding  year.  The  examination 
may  be  made  by  the  clerk  of  the  surrogate's  court,  or  by  a  person 
specially  appointed  by  the  surrogate  to  make  it,  who  must,  before 
he  enters  upon  the  examination,  subscribe  and  take,  before  the 
surrogate,  and  file,  with  the  clerk  of  the  surrogate  s  court,  an 
oath  faithfully  to  execute  his  duties,  and  to  make  a  true  report 
to  the  surrogate.  Where  the  surrogate  seasonably  certifies  in 
writing  to  the  board  of  supervisors,  or,  in  the  county  of  New- 
York,  to  the  board  of  aldermen,  that  the  examination  required 
by  this  section  cannot  be  made  by  him,  or  by  the  clerk  of  the 
surrogate's  court,  or  by  any  clerk,  employed  in  his  office  and 
paid  by  the  county,  the  board  must  provide  for  the  compensation 
of  a  suitable  person  to  make  the  examination. 

Id.,  part  of  §  58.    See  §  2856,  post. 

I  2846.  Proceedlnars  when  aoeount  defeotive,  etc 

If  it  appears  to  the  surrogate,  upon  an  examination  made  as 
prescribed  in  the  last  section,  that  a  general  guardian  of  an  in- 
fant's proi)erty,  appointed  by  letters  issued  from  his  court,  has 
omitted  to  file  his  annual  inventory  or  account,  or  the  affidavit 
relating  thereto,  os  prescribed  in  the  last  section  but  one;  or  if 
the  surrogate  is  of  the  opinion,  that  the  interest  of  the  ward 
requires  that  the  guardian  should  render  a  more  full  or  satis- 
factory inventory  or  account;  the  surrogate  must  make  an  order, 
requiring  the  guardian  to  suppb  the  deficiency,  and  also,  in  his 
discretion,  requiriug  the  guardian  personally  to  pay  the  expense 
of  serving  the  order  upon  him.  Where  the  guardian  fails  to 
comply  with  such  an  order,  within  three  months  after  it  is  made; 
or  whoro  the  surrogate  has  reason  to  believe  that  sufficient  cause 
exists  for  the  guardian's  removal,  the  surrogate  may,  in  his  dis- 
cretion, appoint  a  fit  and  proper  person  special  guardian  of  the 
ward,  for  the  purpose  of  nling  a  petition  in  his  behalf,  for  the 
removal  of  the  guardian,  and  prosecuting  the  necessary  proceed- 
ings for  that  purpose. 

Id..  {  60.      See  S  2855,  post. 


I  2840.  Sarroarate  may  direct  as  to  iiUCant'fl  malmtenaaee. 

Upon  the  petition  of  the  general  guardian  of  an  infant's  person 
or  property;  or  of  the  infant;  or  of  any  relative  or  other  person 
in  his  V>ehnlf:  the  surrogate,  upon  notice  to  such  persons,  if  any. 
as  he  thinks  proper  to  notify,  may  make  an  order,  directing  the 
application,  by  the  guardian  of  the  infant's  property,  to  the  sup- 
IM)rt  and  odncation  of  the  infant,  of  such  a  sum  as  to  the  surro- 
gate Rcems  •pi'oP'^'r.  out  of  the  income  of  the  infant's  property; 
or,  where  the  income  is  inadequate  for  that  purpose,  out  of  the 
principal. 
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8  284T.  Wlben  Jvdioial  settleBient  of  vuardimn's  aocovnt 
compelled. 

A  written  petition,  duly  yerified,  praying  for  the  judicial  settle- 
ment of  the  account  of  a  general  guardian  of  an  infant's  prop- 
erty, and  that  he  may  be  cited  to  attend  the  settlement  thereof, 
may  be  presented  to  the  surrogate's  court,  in  either  of  the  follow- 
hog  cases: 

1.  By  the  ward,  after  he  has  attained  his  majority. 

2.  By  the  executor  or  administrator  of  a  ward,  who  has  died. 
B^  By  the  guardian's  successor,  including  a  guardian  appointed 

after  the  reversal  of  a  decree,  appointing  the  person  so  required 
to  account. 

4.  By  a  surety  in  the  official  bond  of  a  guardian  whose  letters 
liaTe  been  revoked;  or  by  the  legal  representative  of  such  surety. 
Citation  under  this  subdivision  must  be  directed  to  both  the 
guardian  and  the  ward. 

See  L.  1880,  ch.  62. 

I  2848.  [Am'dy  1881.]    Id.}  «•  to  wardimn  of  person. 

A  petition,  for  the  judicial  settlement  of  the  accourt  of  a 
general  guardian  of  an  infant's  person,  may  be  presented,  as  pre- 
scribed in  the  last  section,  or  by  the  general  guardian  of  the 
infant's  property;  but,  upon  the  presentation  thereof,  proof  must 
be  made  to  the  surrogate's  satisfaction,  that  the  guardian  so 
required  to  account  has  received  money  or  property  of  the  ward. 
for  which  he  has  not  accounted;  oY  which  he  has  not  paid,  or 
delivered,  to  the  general  guardian  of  the  infant's  property;  and 
a  guardian  of  the  estate  only  of  a  minor  shall  be,  for  the  purposes 
of  this  chapter,  deemed  a  general  guardian. 

I  2849.  [Am>d,  1893.]  Wlben  ffuardtmn  nay  compel  Jndl* 
etal  settlement. 

A  guardian  may  present  to  the  surrogate's  court  a  written 
petition,  duly  verified,  praying  for  a  judicial  settlement  of  his 
account,  and  a  discharge  from  his  duties  and  liabilities,  in  any 
case,  where  a  petition  for  a  judicial  settlement  of  his  account 
may  be  presented  by  any  other  pfTsoUf  as  prescribed  in  either  of 
the  last  two  sections.  The  petition  must  pray  that  the  person, 
who  mi^ht  have  so  presented  a  petition  and  also  the  sureties  in 
his  official  bond  of  such  guardian  or  the  legal  representatives  of 
such  surety,  may  be  cited  to  attend  the  settlement. 

h,  18»8,  ch.  804. 

i  2860.  [Am'd,  1882,  1887.]  Citation)  proeecdinffs  there- 
upon. 

Upon  the  presentation  of  a  petition,  as  prescribed  in  either  of 
the  last  three  sections,  the  surrogate  must  issue  a  citation  ac- 
cordingly. Section  2727,  sections  2733  to  2738,  both  inclusiye, 
and  sections  2741  and  2744  of  this  act,  apply  to  a  guardian  ac- 
coimting,  as  prescribed  in  this  article,  and  regulate  the  proceed- 
ings upon  such  an  accounting.  The  accounting  party  must  annex 
to  every  account  produced  and  filed  by  him,  an  affidavit,  in  the 
form  prescribed  in  this  article,  for  the  affidavit  to  be  annexed 
by  him  to  his  annual  inventory  and  account.  A  guardian  desig- 
iiat4Bd,  in  this  title.  Is  entitled  to  the  same  compensatfon  as 
.eseentor  or  administrator 
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ARTICIiB  THIRD. 

Ouardiana  appmnted  by  urill  or  deed, 

l«c.  2801.  WUl  or  deed  cantalnlDg  appointment  to  te  prcfroi,  tte.,  and 
corded. 

2852.  TefttaioentaiT  guardian;  qaaliilcatlon.  letters,  ete. 

2853.  When  security  required   trom  guardian  appointed  by  win  or 
2864.  What  security  to  be  glten. 
2666.  Inventory  and  Intermediate  account  may  be  roQulred. 
2856.  When  surrogate  may  compel  Judicial  settlement  of  account. 

2867.  Effect  of  decree. 

2868.  RemoTal  of  guardian  appointed  by  will  or  deoA. 

2869.  Resignation  of  such  a  guardian. 
2860.  Appointment  of  successor. 

i   2851.  lirill    or    deed    contalntnv    atppolMtment    to    Ibe 
proved,   etc.,  atnd   recorded. 

A  person  shall  not  exercise,  within  the  State,  any  power  op 
authority,  as  guardian  of  the  person  or  property  of  an  infant, 
by  virtue  of  an  appointment  contained  in  the  will  of  the  infant's 
father  or  mother,  being  a  resident  of  the  State,  and  dying  after 
this  chapter  takes  effect,  unless  the  will  has  been  duly  admitted 
to  probate,  and  recorded  in  the  proper  surrogate's  court,  and 
letters  of  guardianship  have  been  issued  to  him  thereupon;  or 
by  virtue  of  an  appointment  contained  in  a  deed  of  the  Infant's 
father  or  mother,  being  a  resident  of  the  State,  executed  after 
this  chapter  takes  effect,  unless  the  deed  has  been  acknowledged 
or  proved,  and  certified,  so  as  to  entitle  it  to  be  recorded,  and 
has  been  recorded  in  the  office  for  recording  deeds  in  the  county, 
in  which  the  person  making  the  appointment  resided,  at  the 
time  of  the  execution  thereof.  Where  a  deed  containing  such  an 
appointment  is  not  recorded,  within  three  months  after  the  death 
of  the  grantor,  the  person  appointed  is  presumed  to  have  re> 
nounced  the  appointment;  and  if  a  guardian  is  aftcrwaids  dul^ 
appointed  by  a  surrogate's  court,  the  presumption  is  conclusive. 

Substituted  for  U  1877,  cta.  206,  H  «.  6.  6,  and  7.  See,  al«>.  2  R.  8.  160, 
if  1-8. 

I  2852.  Testam-entarT  vvArdlani  Qua  II  float  ion,  letters,  eto« 

Where  a  will,  containing  the  appointment  of  a  guardian,  is  ad- 
mitted to  probate,  the  person  appointed  guardian  must,  within 
thirty  days  thereafter,  qualify  as  proscribed  in  section  2594  of 
this  act;  otherwise  he  is  deemed  to  have  renounced  the  appoint- 
ment. But  the  surrogate  may  extend  the  time  so  to  qualify,  upon 
good  cauRe  shown,  for  not  more  than  three  months.  And  any 
person  interested  in  the  estate  may,  before  letters  of  guardian- 
ship are  issued,  file  an  affidavit,  setting  forth,  with  respect  to 
the  guardian  so  appoinlod,  any  fact  which  is  made  by  law  an 
objection  to  the  Issri'  ^^  of  letters  testamentary  to  an  executor. 
Sections  2636  to  2638  of  this  act,  both  inclusive,  apply  to  such  an 
affidavit,  and  to  the  proceedings  thereupon.  A  person  appointed 
guardian  by  will  may,  at  any  time  before  he  qualifies,  renounce 
the  appointment  by  n  written  instrument,  under  his  hand,  filed 
in  the  surrogate's  office. 

L.   1877,  eh.  aO«,  If  4,  B,  6  and  T. 

I  assa.  "WliLen  security  reaulred  from  voardtan  appoiated 
Ikjr  will  or  deed. 

Where  a  guardian  of  an  infant's  person  or  pnqierty  hma  bc«ii 
appointed  by  will  or  by  deed,  the  infant,  or  any  NlfttiTe  or  otbw 
^  764*  "^~ " 
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person  in  bis  betialf,  may  present,  to  the  surrogate's  court  in 
which  the  will  was  admitted  to  probate;  or  to  the  surrogate's 
court  of  the  county  in  which  the  deed  waa  recorded;  a  written 
petition,  duly  yerilied,  setting  forth,  either  upon  his  knowledge, 
or  upon  his  information  and  belief,  any  fact,  respecting  the 
guardian,  the  existence  of  which,  if  it  was  interposed  as  an  ob- 
jection to  granting  letters  testamentary  to  a  person  named  as 
executor  in  a  will,  would  make  it  necessary  for  such  a  person 
to  give  a  bond,  in  order  to  entitle  himself  to  letters;  and  praying 
for  a  decree,  reouiring  the  guardian  to  give  security  for  the 
performance  of  his  trust;  and  that  he  mny  be  cited  to  show 
cause  why  such  a  decree  should  not  be  made.  Upon  the  pre- 
sentation of  sucli  a  petition,  and  proof  of  the  facts  therein  al- 
leged, to  the  satisfaction  of  the  surrogate,  he  must  issue  a  citation 
accordingly.  Upon  the  return  of  the  citation,  a  decree  requiring 
the  guardian  to  give  security  may  be  made,  in  the  discretion  of 
the  surrogate,  in  a  case  where  a  person  so  named  as  executor, 
can  entitle  himself  to  letters  testamentary  only  by  giving  a  bond; 
but  not  otherwise. 

I  8854.  IVliat  secvrltT  to  he  gri^en. 

The  security  to  be  given,  as  prescribed  in  the  last  two  sections, 
must  be  a  bond  to  the  same  effect^  and  in  the  same  form,  as  the 
bond  of  a  general  guardian,  appointed  by  the  surrogate's  court. 
Each  provision  of  this  chapter,  applicable  to  the  bond  of  such 
a  guardian,  and  to  the  rights,  duties  and  liabilities  of  the  parties 
thereto,  or  any  of  them,  including  the  release  of  the  sureties,  and 
the  ^ving  of  a  new  bond,  applies  to  the  bond  so  given,  and  the 
parties  thereto. 


i  S806.  [Aju'dt  1896.]  la-rentorr  »itd  intermediate  aeeovat 
aaajr  be  required. 

Upon  the  petition  of  the  ward,  or  of  any  relative  or  other 
person  in  his  behalf,  the  surrogate's  court  having  jurisdiction  to 
fequlre  security,  as  prescribed  in  the  last  three  sections,  may, 
at  any  time,  in  the  discretion  of  the  surrogate,  make  an  order 
requiring  a  guardian  appointed  by  will  or  by  deed,  to  render  and 
file  an  inventory  and  account,  in  the  some  form,  and  verified  in 
the  same  manner  as  the  inventory  aud  account  required  to  be 
filed  annually  by  a  guardian  appointed  by  a  surrogate's  court, 
as  prescribed  in  article  second  of  this  title.  The  order  may  also 
require  such  an  inventory  and  account  to  be  filed,  in  the  month 
ef  January  of  each  year  thereafter.  Sections  twenty-eight  hun- 
dred and  forty-two  to  twenty-eight  hundred  and  forty-five  of 
thia  act.  both  inclusive,  apply  to  such  an  inventory  and  account, 
and  to  the  filing  thereof,  as  if  the  guardian  had  been  appointed 
by  the  surrogate's  court.  The  provisions  of  section  twenty-eight 
hundred  and  forty-six  of  this  act  shall  apply  to  a  guardian  ap* 

Eointed  by  will  or  deed  with  the  same  effect  as  if  such  guardian 
ad  been  mentioned  in  said  section,  ana  the  proceedings  therein 
prescribed  may  be  had  in  the  case  of  any  such  guardian  in  the 
same  manner  as  If  he  were  a  general  guardian. 
L.  1806,  eh.  61.    Id  effect  Sept.  1,  1896.    See  H  2842*2846.  ante. 

I  aSR6.  [Ani'd,  1891.]  IVhen  surrogate  mar  compel  Jndi- 
oial  settleaient  of  aoooant. 

The  surrogate's  court,  having  jurisdiction  to  require  security, 
may  compel  a  judicial  settlement  of  the  account  of  a  guardian, 
appointed  by  will  or  by  deed,  in  any  case  where  it  may  compel 
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a  judicial  settlement  of  the  account  of  a  general  guardian;  and 
the  proceedings  to  procure  such  a  settlement  are  the  same,  as 
if  the  guardian  so  appointed  by  will  or  by  deed  had  been  a 
general  guardian.  A  guardian  appointed  by  will  or  by  deed  may 
present  to  the  surrogate's  court,  a  written  petition,  duly  verifiea, 
praying  for  a  judicial  settlement  of  his  account,  and  a  discharge 
from  his  dutirs  and  liabilities,  in  any  case  where  a  petition  for 
a  judicial  sottleiuent  of  his  account  may  be  presented  by  any 
other  person  as  prescribed  in  this  article.  Tne  petition  must 
pray  that  the  person  who  might  have  so  presented  a  petition  mar 
be  cited  to  attend  the  settlement.  Upon  the  presentation  of  such 
petition  the  surrogate  must  issue  a  citation  accordingly.  Sections 
2733  to  2737,  both  inclusive,  and  sections  2741  and  2744  of  this 
act  apply  to  a  guardian  accounting  as  prescribed  in  this  article, 
and  regulate  the  proceedings  upon  such  an  accounting.  A 
guardian  designated  in  this  title  is  entitled  to  the  same  compen- 
sation as  a  general  guardian. 

I  2867.  Kllect  of  decree. 

A  decree,  made  upon  a  judicial  settlement  of  the  account  of  a 
guardian  appointed  by  will  or  by  deed,  as  prescribed  in  this 
article,  or  the  judgment  rendered  upon  appeal  from  such  decree, 
has  the  same  force,  as  a  judgment  of  the  supreme  court  to  the 
same  effect. 

Sec  S  2813,  ante. 


I  28S8.  Remo'TAl  of  voardlan  appointed  "by  ttIII  or  deed. 

Upon  the  petition  of  the  ward,  or  of  any  relative  or  other  per- 
son in  his  behalf,  the  surrogate's  court  having  jurisdiction  to  re- 
quire security  from  a  guardian  appointed  by  will  or  by  deed, 
may  remove  such  a  guardian,  in  any  case  where  a  testamentary 
trustee  may  be  removed,  as  prescribed  in  title  sixth  of  this 
chapter;  and  the  proceedings  upon  such  a  petition  are  the  same, 
as  prescribed  in  that  title  for  the  removal  of  a  testamentary 
trustee.  Where  a  citation  is  issued,  upon  a  petition  for  the  re- 
moval of  such  a  guardian,  he  may  be  suspended  from  the  exer- 
cise of  his  powers  and  authority,  as  if  he  had  been  appointed  by 
the  surrogate's  court. 

L.  1874,  ch.  469  (0  Edm.  060).  See  (§  2815  and  2884.  ante. 

S  2860.  Realffnation  of  sncl^  a  vnardlan. 

A  guardian  appointed  by  will  or  by  deed,  may  be  allowed  to 
resign  his  trust,  by  the  surrogate's  conrt,  having  jurisdiction  to 
require  security  from  him.  The  proceedings  for  that  purpose, 
and  the  effect  of  a  decree  made  thereupon,  are  the  same,  as  where 
a  guardian  appointed  by  the  surrogate's  court  presents  a  petition 
praying  that  his  letters  may  be  revoked,  as  pretcribed  in  article 
first  of  this  title. 

See  H  2835,  2880    and  2837,  ante. 

I  2860.   Appointment  of  successor. 

Where  a  sole  guardian,  appointed  by  will  or  by  deed,  has  been, 
by  the  decree  of  the  surrogate's  court,  removed  or  allowed  to 
resign,  a  successor  may  be  appointed  by  the  same  court,  with 
the  effect  proscribed  in  section  2605  of  this  act;  unless  such  an 
appointment  would  contravene  the  express  terms  of  the  will 
or  deed. 

See  I  2818,   ante. 

7&H 


c.  19, 1. 1  JUSTICES'  LO'JBm  gg  2861-62 

CHAPTER  XIX, 

Courts  of  Justices  of  the  ^eace,  and  Proceedings 

Therein. 

TITLE       I.— JarlsdletloB  and  fleneral  Poweri. 

TITLE      II.— Commencement  of  Aftlon;  Appearance  of  Part  lea;  ProTislonal 
Bemedlei. 

TITLE    III.— Pleadings;   Inelnding  Coanterelaima,   and   Proceedings   npon 
Answer  of  Title. 

TITLE     IT.—  Proceedings  Between  tlie  Joinder  of  Issve  and  the  Trial. 

TITLE      T.—  Trial  and  Its  Incidents. 

TITLE     YI.—  iadgment  {  and  Docketing  the  Same. 

TITLE  TU.— ExeenUoas. 

TITLE  Tin.— Appeals. 

TfTLE    IX.— Costs. 

TITLE      X.—  Action  or  Special  Proceeding,  Relating  to  an  Animal  Straylnir 
npon  the  VIghwajr. 

TITLE    XL— ProTlslons  Specially  Relating  to  Courts  of  Justices  of  the  Peace 
la  the  City  of  Brooklyn. 

TITLE  Xn.— Hlscellaneons  ProTlslons.  ' 

TITLE  I. 

Jurisdiction  and  general  powers. 

See.  2861.  Justice's  jurisdiction  must  be  specially  conferred  by  law. 
2U2,  General  civil  jurisdiction. 
tSliS.  No  jurisdiction  in  certain  cases. 
M64.  Confession  of  judgment. 
2866.  Actions  by  and  aeainst  officers,  etc.;  and  by  ezecotors,  etc 

2866.  Tayern-keepers  disqualified. 

2867.  Members  of  legislature  not  compelled  to  act. 

2868.  Justices  to  bold  courts;  general  powers. 
2860.  In  what  town»  etc.,  action  must  be  brought. 
Wp.  Criminal   contempt* 

2871.  Id.;  bow  punished. 

2872.  Offender  to  be  heard. 
2878.  Record  of  conviction. 
2874.  Requisites  of  commitment. 

XSm,  Fine  to  be  paid  to  overseer  or  superintendent  of  the  poor. 

{  2861.  JxLutlee*u  Jurisdiction  must  be  apecially  conferred 
by  laiir. 

A  justice  of  the  peace  has  such  jorisdiction  in  civil  actions 
and  special  proceedings,  as  is  specially  conferred  upon  him  bj 
statute,  and  no  other. 

See  Co.  Proc.,    |  68. 

f  2S62.   [Am'd,  1806,  lOOG.]     General  cItII  Jurisdiction. 

Except  as  otherwise  prescribed  iu  the  next  section,  a  justice 
of  the  peace  has  jurisdictiou  of  tlie  following  civil  actions: 

1.  An  action  to  recover  damages  upon  or  for  breaich  of  a  con- 
tract, express  or  implied,  other  thnn  a  promise  to  marry,  where 
the  sum  claimed  does  not  exceed  two  huiulred  dollars. 

2.  An  action  to  recover  damn^es  for  a  personal  injury,  or  an 
injury  to  property,  where  the  sum  claimed  does  not  exceed  two 
hand  red  dollars. 

$.  An  action  for  a  flne  or  penalty,  not  exceeding  two  hundred 
dollars. 

75l> 
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^.  Aji  action  upon  a  bond  conditioned  for  the  payment  of 
Siioney,  where  the  sum  claimed  to  be  due  does  not  exceed  two 
hundred  dollars;  the  judgment  to  be  rendered  for  the  sum  actu- 
ally due.  Where  the  sum  secured  by  the  bond  id  to  be  {Mud  In 
instalments,  an  action  may  be  brought  for  each  instalment,  as 
it  becomes  dae. 

5.  An  action  upon  a  surety  bond,  taken,  by  any  justice  of  the 
peace. 

6.  [Am»d,  1906.]  An  action  upon  a  judgment,  either  foreign 
or  domestic  rendered  in  any  inferior  court,  not  of  record,  where 
the  sum  claimed  does  not  exceed  two  hundred  dollars.  An  action 
upon  a  judgment,  foreign  or  domestic  rendered  in  a  court  of 
record,  where  the  sum  claimed  does  not  exceed  fifty  dollars. 

L.   1906,  cb.  240.     Id  effect  Sept.   1,   190«. 

7.  An  action  to  recover  one  or  more  chattels,  with  or  without 
damages  for  the  taking,  withholding,  or  detention  thereof,  where 
the  value  of  the  chattel,  or  of  all  the  chattels,  as  stated  in  the 
affidavit  made  on  the  part  of  the  plaintiff,  does  not  exceed  two 
hundred  dollars. 

8.  An  action  to  recover  damages  for  an  escape  from  the  jail 
liberties,  as  provided  by  chapter  two,  title  two,  articles  four 
and  five  of  this  act,  where  the  sum  claimed  does  not  exceed 
fifty  dollars. 

Co.   Proc.  fi  69s  am'd.    8ubd.   8  added,  L.   1896,  ch.  808. 
S  2863.   [Am*d,  1882,  1895,  1909.1     No  Jarlsdlctton  tn  cer- 
tain caaeM. 

But  a  justice  of  the  peace  cannot  take  cognizance  of  a  civil 

action,  in  either  of  the  following  cases: 

1.  Where  the  people  of  the  State  are  a  party,  except  for  one 
or  more  fines  or  penalties  not  exceeding  two  hundred  dollars. 

2.  Where  the  title  to  real  property  comes  in  question,  as  prt'^ 
scribed  in  title  third  of  this  chapter. 

3.  Where  the  action  is  to  recover  damans  for  an  assault, 
battery,  false  imprisonment,  libel,  slander,  criminal  conversation, 
seduction,  or  malicious  prosecution,  or  where  it  is  brought  under 
sections  eighteen  hundred  and  thirty-seven,  nineteen  hundred 
and  two,  or  nineteen  hundred  and  sixty-nine  of  this  act,  or  sec- 
tions twenty-eight  or  one  hundred  and  one  of  the  decedent  estate 
law. 

4.  Where,  in  a  matter  of  account,  the  sum  total  of  the  ac- 
counts of  both  parties  proved  to  the  satisfaction  of  the  justice, 
pxcoods  four  hundred  oollars. 

5.  Where  tho  action  is  brought  against  an  executor  or  admin- 
istrator as  such,  except  where  the  amount  of  the  claim  is  less 
than  the  sum  of  fifty  dollars,  and  the  claim  has  been  duly  pre- 
sented to  the  executor  or  administrator  and  rejected  by  him. 

Id..  S  34:  L.  IKOo.  cb.  527.  AraM  by  L.  1909,  ch.  65,  |  3.  Bee  note 
SO  of  noteH  of  Board  of  Statutory  Consolidation  at  end  of  code. 

I  2864.  Confe«iiloii  of  Judgrment. 

A  justice  of  the  peace  has  also  jurisdiction  to  render  judg- 
ment, upon  the  confession  of  a  defendant,  as  prescribed  in  title 
sixth  of  this  chapter,  where  the  sum  confessed  does  not  exceed 
five  hundred   dollars. 

Id.,   i  53,  8ubd.  9. 

I  28IIR.  rAm«d,  1882.1  Acttonii  by  anil  fts-almit  oAeerv, 
etc.  I   MJid   by    execntom,   etc. 

An  action,  cognizable  by  a  justice  of  the  peace,  may  be  brought 

by  or  against  a  corporation:  by  or  against  a  natural  person  in 

his   own   right:   by  or  against   a   town  or   count.v   officer  In   his 

official  character;  or  by  an  executor  or  administrator,  tnitte*  ttf 

an  express  trust,  or  a  receiver  in  supplementary  proceedings. 

2  R.  8.  228.  8  5  (2  Edm.   241);  L.  1847,  cb.  470.  »  40  (4  Bdm.  689K 
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S  2860.  [Am'dy  191 1.]      Tavern-keepers  disaualilled. 

A  justice  of  the  peace  who  is  an  inobolder  or  tavern-keeper 
engaged  in  the  liquor  traffic  or  at  whose  iuu  or  tavern  liquor  is 
sold,  has  no  power  or  jurisdiction  under  any  provision  of  this 
chapter;  but  if  a  judgment  has  been  actually  rendered  by  him, 
before  be  became  so  disqualified,  he  may  give  a  transcript 
thereof,  or  issue  execution  thereupon,  or  satisfy  the  judgment, 
upon  payment  thereof. 

L.  1S47,  ch.  140  (4  Bdm.  548).  Am'd  by  L.  1011,  di.  600,  in  effect  Sept 
1..10U. 

{  SHUT.  Memberfi  of  Icffislntnre  not  compelled  ^o  act. 

A  juctic*  of  the  ueace,  who  is  a  member  of  the  senate  or 
njcsenibly,  is  not  obliged  lo  lake  cognizance  of  a  civil  action  oi; 
special  proceeding;  but  he  may  take  cognizance  thereof,  in  his 
discretion. 

2  II.  8.  £26,  §  7  (2  Edm.  242).  am'd. 

i  2808.  [Am*d,  1897, 1890.]  Jastfce*  to  bold  eo«rt|  veneral 
povrem. 

A  justice  of  the  peace  must  hold,   within  his  town  or  city,  a 

court  for  the  trial  of  any  action  or  special  proceeding,  of  which 

he  has  jurisdiction,  brought  before  hun;  but  such  a  court  shall 

not  be  held  in  a  room  in  any  part  of  which  trafficking  in  liquors 

is  authorized  or  in  any  adjoining  room.    He  must  hear,  try  and 

determine  the  same  according  to  law  and  equity,  and  for  that 

purpose,  where  special  provision  is  not  otherwise  made  by  law, 

the  court  is  vested  with  all  the  necessary  powers  possessed  by 

the  supreme  court. 

Id.,  1 1.  am'd ;  L.  1897,  ch.  404  ;  L.  1899, cb.  106.    Id  effeat  Sept.  1, 1899. 

g  2869.  [Am'd,  1893,  1895,  1903.]  In  what  town,  et<s.,  ac- 
tion mast  be  broofflit. 

An  action  must  be  brought  before  a  justice  of  a  town  or  city 
wherein  one  of  the  parties  resides,  or  a  justice  of  an  adjoining 
town  or  city  in  the  same  county,  except  in  one  of  the  following 
cases: 

1.  Where  the  defendant  has  absconded  from  his  residence,  it 
may  be  brought  before  a  justice  of  the  town  or  city  in  which  the 
defendant,  or  a  portion  of  his  property,  is  at  the  time  of  the 
commencement  of  the  action. 

2.  [Am'd,  18950  Where  the  plaintiff  is  not  a  resident  of  the 
county,  or  if  there  are  two  or  more  plaintiffs  when  all  are  non- 
residents thereof,  it  must  be  brought  in  the  town  where  the 
defendant  resides,  or  in  any  adjoining  town  thereto. 

L.  1895,  oh.  153. 

3.  Where  the  defendant  is  a  non-resident  of  the  county,  it  may 
be  brotight  before  a  justice  of  the  town  or  city,  in  which  be  is  at 
the  time  of  the  commencement  of  the  action, 

4.  Where  it  is  specially  prescribed  by  law,  that  a  particular 
action  may  be  brought  before  a  justice  of  the  town,  city,  county, 
or  district,  where  an  offense  was  committed,  or  where  property 
IS  found. 

5.  tAdded,  18981  am'd,  1898,  1903.}    In  any  town  adjoining 

an  incorporated  city,  no  justice  of  such  town  shall  have  juris- 
diction of  any  action  brought  against  a  resident  of  such  adjoin- 
ing city,  unless  one  of  the  parties  plaintiff  in  such  action  is  a 
resident  of  such  town. 

L.  1393,  ch.  74 ;  L.  1898,  ch.  112 ;  L.  1908,  ch.  521.    In  effect  Sept.  1, 1903. 

A  defendant  designated  in  section  2879.  section  2880,  or  sec- 
tion 2881  of  this  act,  is  deemed,  for  the  purposes  of  this  section, 
a  resident  of  the  town  or  city  where  the  person,  to  whom  a  copy 
of  the  summons  5s  delivered,  resides. 
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I  SB870.   Criminal  contempt. 

A  justice  of  the  peace  has  power  to  punish,  for  a  criminal  con- 
tempt, a  person  guilty  of  eitner  of  the  following  acts: 

1.  Disorderly,  contemptuous,  or  insolent  behavior  towards  him, 
while  engaged  in  the  trial  of  an  action,  the  rendering  of  a  judg- 
ment, or  any  other  judicial  proceeding;  where  such  behaTior 
directly  tends  to  interrupt  the  proceedings,  or  to  imoair  the  re- 
spect due  to  his  authority. 

2.  Breach  of  the  peace,  noise,  or  other  disturbance,  directly 
tending  to  interrupt  nis  official  proceedings. 

3.  Resistance  wilfully  offered,  in  his  presence,  to  the  execution 
of  his  lawful  mandate.. 

He  has  not  power  to  punish,^  for  a  criminal  contempt,  in  any 
other  case.' 

2  B..'S.  273.   S  274  (2  Edm.  281)*. 
I  2871.  Id.|^]iow  pnni•]&ed.^ 

'  Punishment,  for  a  contempt,  specified  in  the  last  section,  may 
be  by  fine  not  exceeding  twenty-five  dollars,  or  by  imprisonment 
in' the  county  jail  not  exceeding  five  days,  or  both,  in  the  discre- 
tion of  the  justice.  Where  a  person  is  committed  to  prison  for 
the  non-payment  of  such  a  fine,  he  must  be  discharged  at  the 
exoiration  of  ten  days;  but  where  he  is  also  committed  for  a 
definite  time,  the  ten  days  must  be  computed  from  the  expiration 
of  the  definite  time. 

Id..  1 275,  am'd. 

I  2S72.  Offender  to  be  heard. 

A  person  shall  not  be  punished  by  a  justice  of  the  peace,  for 
a  contempt,  nntil  an  opportunity  has  been  given  him  to  be  heard 
in  his  defence.  And,  for  that  purpose,  the  justice  must  issue  a 
warrant,  directed,  generally,  to  any  constable  of  the  county,  re- 
quiring the  constable  to  bring  the  offender  before  him. 

Id.,  §  276,  am'd. 

{    2873.  Record    of    conviction. 

A  justice,  who  convicts  a  person  of  a  contempt,  must,  within 
ten  days  after  the  conviction,  make  up,  subscribe,  and  file  in  the 
county  clerk's  oflice,  a  record  thereof,  stating  therein  the  par- 
ticular circumstances  of  the  offence,  and  the  punishment  awaiided 
by  him  upon  the  conviction. 

Id.,  I  277.  am'd. 

{  2874.   Reanisltes  of  commitment. 

t    A  warrant  of  commitment  for  a  contempt  must  set  forth  the 
particular  circumstances  of  the  offence;  otherwise  it  is  Toid. 

Id.,  §  278. 

S  2875.  Fine  to  be  paid  to  o-reraeer  or  snpertntendent  of 
the  poor. 

An  officer,  who  collects  or  receives  a  fine,  imposed  by  a  justice 
of  the  peace  for  a  contempt,  must,  within  ten  days  thereafter, 
pay  the  money,  for  the  benefit  of  the  poor,  to  the  overseer  or 
superintendent  of  the  poor  of  the  town,  city,  or  district,  wherein 
the  fine  was  imposed;  or,  where  there  is  no  such  officer,  to  the 
officer  or  officers  performing  corresponding  functions  under  an- 
other name;  unless  the  board  of  supervisors  has  directed  the  pay- 
ment of  fines  and  penalties  to  the  supervisor  of  the  town  in  a 
case  where  it  is  authorized  by  law  so  to  do. 

7U2 


c.  1».  t.  2,  a.  1  JUSTICES'  COURTa ,  gg  2876-79 

TITJLB   n. 

Oonixaeno«iii«nt  of  action;  appearance  of  iMirtiaa  ;  provisional 

remedies. 

▲rtide  1.  Commaocemen  I:  of  action. 
H.  Appeaiance  jt  rarties. 
S.  Older  of  arrest 
1.  Attachmeot  u£  ^^perty. 
5.  Repl«TiD. 

ARTICIiB  FIRST. 

Ocmmencement  of  actum. 

Sec.  2876.  Action;  how  jomneDcod. 

2877.  Gonteata  of  qummoDB. 

2878.  Serrice  of  sammona. 

2879.  Id. ;  apon  a  corporation. 

2880.  Id.;  special  proTlsiona  relating  to  railroad  oorporattona. 

2881.  Id. ;  relating  to  ezpreiie  companiea. 

2882.  Last  two  sections  qnalifled. 

2888.  Second  and  third  summons;  effect  thereof. 
2884.  Where  name  of  defendant  la  unknown. 
2886.  Return  of  aiimmoDs. 

{  2876.  Aotlon)  bofv  commenced. 

An  action  is  commenced  before  a  justice  of  the  peace,  either 
by  the  voluntary  appearance  and  joinder  of  issue  by  the  parties, 
or  by  the  service  of  a  summons. 

2  R.  S.  227,  iS  11.  12  and  18  (2  Edm.  243). 

I  2877.  FAm'd^  1904.1    Contents  off  summons. 

The  summons  must  be  directed,  generally,  to  any  constable  of 
the  county  where  the  justice  resides;  and  it  must  command  him 
to  summon  the  defendant  to  appear  before  the  justice,  at  a  place 
specified  therein,  to  answer  the  complaint  of  the  plaintifE  in  a 
civil  action.  Where  the  summons  is  accompanied  with  an  order 
to  arrest  the  defendant,  it  must  be  made  returnable  immediately 
upon  the  arrest  of  the  defendant,  within  twelve  days  after  the 
day  when  it  was  issued;  in  every  other  case,  it  must  be  return^ 
able  at  a  time  therein  specified,  not  less  than  six  nor  more  than 
twelve  days  after  the  day  when  it  was  issued.  A  summons 
shall  not  be  made  returnable  on  a  legal  holiday. 

Id.,  I  14,  amTd;  L.  Id04,  ch.  00.     In  effect  Sept.  1,  1904. 
J  2878.  Seir«'lce  of  snmmons. 

Personal  service  of  the  summons  must  be  made  by  delivering 
a  copy  thereof  to  the  defendant;  except  where  it  is  specially  pre- 
scribed in  this  chapter  that  personal  service  may  be  made  by 
delivering  a  copy  to  another  person.  Where  service  of  a  sum- 
mons is  personal,  it  must  be  made  at  least  six  days  before  the 
time  of  appearance  specified  therein;  except  where  it  is  accom- 
panied with  an  order  of  arrest. 
Id.,  i  15,  am*d. 

S  2370.  [Am'dy  1904.]    Id.;  upon  a  corporation. 

Where  the  defendant  to  be  served  is  a  corporation,  or  person, 
company  or  partnership  doing  business  in  another  county  than 
that  in  which  he  or  it  resides,  the  summons  may  be  personally 
served  upon  it  or  him  by  delivering  a  copy  thereof  to  am  officer, 
managing  agent  or  person  to  whom  a  copy  of  the  summons  in  an 
action  brooght  against  the  corporation  in  the  sapreme  court 
might  be  deliTered  as  prescribed  in  sections  four  hundred  and 
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ihirty-ore  and  fcnr  hundred  and  iWrty-two  of  this  act,  or,  to 
any  director,  managing  agent  or  trustee  of  the  corporation,  per- 
son, imrtnershlp  or  company  by  whatever  official  title  he  or  it 
is  Oft Hod. 

Co.  Proc,  I  64:  Tj.  1847,  ch.  470,  |  45  (4  Edm.  687);  L.  1904,  ch.  627.  In 
effect  April  20,  1904. 

I  3S880.  [Am'd,  1900.]  Id.)  speelal  provlston  relailmc  to 
railroad   corporations. 

Where  the  defendant  to  be  served  is  a  railroad  corporation, 
and  no  officer  thereof  resides  in  the  county,  to  whom  a  copy  of 
the  summons  may  be  delivered,  as  prescribed  in  the  last  section, 
it  may  be  personally  served,  by  delivering  a  copy  thereof  to  a 
local  superintendent  of  repairs,  freight  agent,  agent  to  sell 
tickets,  or  station  keeper  of  the  corporation,  residing  in  the 
county;  unless,  at  least  thirty  days  before  it  was  issaed^  the 
corporation  had  filed,  in  the  office  of  the  clerk  of  the  county,  a 
written  instrument,  designating  a  person  residing  in  the  county, 
upon  whom  process  to  be  issued  by  a  justice  of  the  peace  against 
it,  may  be  served;  in  which  case,  the  summons  may  be  person- 
ally served  by  delivering  a  copy  to  the  person  so  designated. 

L.  1854.  Ota.  38S,  U  14. 15  (8  Edra.  645);  L.  1900,  ch.  511.    In  •ffeot, Sept.  1, 1900. 

f  2881.  [Am'd,  1805,  1005.]  Id.)  relatlnflr  ta  expresa,  iasvr- 
ance  and  telearraplt  companies. 

Where  the  defendant  to  be  served  is  a  corporation,  association, 
partnership  or  person  doing  busiuei<s  in  the  state  as  an  express 
company,  an  insurance  company,  or  a  telegraph  company,  and  no 

Eerson  resides  in  the  county  to  whom  a  copy  pf  the  summons  may 
e  delivered,  as  prescribed  m  the  foregoing  sections  of  this  article, 
it  may  be  personally  served  on  the  express  company  by  delivering 
a  copy  thereof  to  any  local  or  general  agont  to  receive  freight  or, 
parcels,  route  agent,  or  messenger  of  the  defendant,  residing  in 
the  county,  and  on  any  insurance  company  by  delivering  a  copy 
thereof  to  any  local  or  general  agent  of  the  defendant,  residing 
in  the  county,  and  on  any  telegraph  company  by  delivering  a  copy 
thereof  to  any  office  manager  of  the  defendant,  residing  in  the 
county;  unless  at  least  thirty  days  before  it  was  issued,  the  defend- 
ant had  filed  in  the  office  of  the  clerk  of  the  county,  a  written 
Instrument,  designating  a  person  residing  in  the  county,  upon 
whom  process  to  be  issued  by  a  justice  of  the  peace  against  the 
defendant  may  be  served;  in  which  case  the  summons  may  be 
personally  served  by  delivering  a  copy  thereof  to  the  person  so 
designated. 
L.  1805,  ch.  340;  L.  1906.  cb.  211.     In  effect  Sopt.  1,  1905. 

§  2882.  LaHt  t^o  Kectlons  q.nallfled. 

Where  a  person  has  been  designated,  as  prescribed  in  either 

of  the  last  two  sections,  and  the  designation  has  been  revoked,  or 

it  appears,  by  affidavit  or  the  return  of  the  constable,  to  whom 

a  summons  has  been  duly  delivered  for  service,  that  the  person 

designated  is  dead,  or  has  ceased  to  reside  within  the  county;  or 

that  he  cannot,  after  due  diligenee,  be  found  within  the  county, 

so  as  to  deliver  a  copy  of  the  summons  to  him;  the  original  sum- 

mons.  or  the  second  or  third  summons,  issued  as  prescribed  in  the 

next  section,  may  be  served  as  if  the  designation  had  not  been 

made.    Such  a  designation  may  be  revoked  by  a  writing,  executed 

and  filed  in  like  manner  as  required  for  the  purpose  of  makinj; 

the  designation. 
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i  2883.    Second  and  third  ■nnimonsi  effect  tliereof. 

Where  it  appears,  by  the  return  of  the  constable,  to  whom  a 
summons  has  been  duly  delivered  for  service,  that  it  was  not 
served,  for  any  cause,  a  second  summons  may  be  issued  by  the 
same  justice,  in  the  same  action,  within  twenty  days  after  the 
first  summons  was  issued;  and,  upon  the  like  return  thereof,  a 
third  summons  may  be  issued,  within  twenty  days  after  the  sec- 
ond was  issued.  The  second  or 'the  third  summons,  as  the  case 
may  be,  relates  back  to  the  tune  when  the  first  summons  was 
issued;  and  with  respect  to  all  proceedings  before  actual  service, 
the  service  thereof  has  the  same  effect,  as  if  the  first  summons 
had  been  seasonably  served.  For  the  purpose  of  Issuing  a  new 
summons,  as  prescribed  m  this  section, -a  previous  summons  may 
be  returned  upon  the  sixth,  or  any  subsequent  day,  before  the 
return  day  thereof. 

9  2884.  Where  name   off  defendnnt  Is  vnknofvii. 

Where  the  plaintiff  is  ignorant  of  the  name,  or  part  of  the 
name  of  a  defendant,  that  defendant  may  be  designated  in  the 
summons,  and  in  any  other  process  or  proceeding  in  the  action,  by 
a  fictitious  name,  or  by  so  much  of  his  name  as  is  known,  adding 
a  description,  identifying  the  person  intended.  The  person  so 
designated  must  thereupon  be  regarded  as  a  defendant  in  the 
action,  and  as  sufficiently  described  therein  for  all  purposes. 
When  his  name,  or  the  remainder  of  his  name,  becomes  known, 
the  justice,  before  whom  the  action  is  pending,  must  amend  the 
proceedings  already  taken,  by  the  insertion  of  the  true  or  full 
name,  in  place  of  the  fictitious  name,  or  part  of  a  name;  and  all 
subsequent  proceedings  must  be  taken  under  the  name  so  in- 
serted. 

2  R.   S.  274,  S  282  (2  Edm.  282). 

1  2885.  Retnra  of  sniiiBioiis. 

A  constable,  who  serves  a  summons,  must,  at  or  before  the  time 
when  the  same  Is  returnable,  make  and  deliver  to  the  justice  a 
written  return  thereof,  under  his  hand,  stating  the  time  when,  and 
the  manner  in  which,  he  served  it.  A  constable  who  fails  season* 
ably  to  serve  a  summons,  delivered  to  him  for  service,  must  make 
a  written  return  thereof  under  his  hand,  stating  that  it  was  not 
served,  and  the  reason  why  he  failed  to  serve  it. 

2  R.  S.  228,  S  10  (2  Edm.  244). 
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ARTICL.B    SECOND. 

Appearance  of  parties. 

Sec.  28S6.  Parties  may  nppear  In  person  or  by  attorney. 

2887.  Guardian  nd  lUeui  for  luiant  plaintiff. 

2888.  Id. :  for  infant  defendant. 

2889.  Wlion   constable,   or   law   partner  or  clerk  of  Justice  may  not  act 

ns  altorney. 

2890.  Authority  of  attorney :  how  proved. 

2891.  PlalntifT  to   prove  his  castf.   except   where   a  Terlfled  complaint   U 

served. 

2892.  Defendant   may  offer   to  compromiac;   proceedings   tliereopoo. 
2S5).1.  Ju<<tu'<«  to  wait  one  honr. 

S   2SS({.   Parties    may    appear    in    person    or   by   attorney. 

A  party  to  an  action  before  a  justice  of  the  peace,  who  is  of 
full  ajje,  may  appear  and  i>rosecute  or  defend  the  same,  in  person 
or  by  attorney,  at  his  election,  unless  he  has  been  judicially  de- 
clareil    to   be   incompetent   to    manage   his    affairs. 

2  R.   S.  232,   IS   39  and  41    (2  Edm.  248 >. 

$   2887.   Guardian  ad  litem   for  infant  plalntilT. 

•Before  a  summons  is  issued  in  behalf  of,  or  an  issue  is  joine<5 
without  summons  by.  an  infant  plaintiff,  the  justice  must  ap- 
point a  competent  and  resi)ousible  person,  nominated  by  the 
plaintiff  or  his  general  jjuardian,  to  appear  as  his  Kuardian  for 
the  purpose  of  the  action.  The  written  consent  of  the  person  so 
appointiHl  must  be  filed  with  the  justice,  before  his  appointment. 
The  guardian  so  appointed  is  responsible  for  the  costs. 

Id..    }  40    (2   Rdm.   248). 

f   28S8.   Id.;   for  Infant   defendant. 

After  the  service  and  return  of  a  summons  against  an  infant 
defendant,  no  other  prncecding  shall  be  taken  in  the  action  until 
a  person  has  been  appointed  to  appear  as  his  guardian  for  the 
purpose  of  the  actiim.  Upon  the  nomination  of  the  defendant, 
the  justice  must  ai)poiut  a  proper  person  for  that  purpo.se.  If  the 
defendant  does  not  a])pear  upon  the  return  of  the  summons,  or  if 
lie  neglects  or  refuses  to  nominate,  the  justice  may,  on  the  ap- 
plication of  the  plaintiff,  appoint  any  proper  person  as  his  guara* 
ian.  The  written  consent  of  the  person,  so  appointed,  must  be 
filed  with  the  justice  before  his  appointment.  The  guardian  so 
appointcHl   is  not  responsible  for  any   costs. 

M..   Si   42  and   13. 

<5  2S*^«.  [Am*d.  lOOO.l  Wlien  eonstable  or  lafv  partner 
or  clerk,  of  JnMtice   may  not  act  as  attorney. 

Subject  to  the  provisions  of  sections  two  hundred  and  seventy- 
one  and  two  hundred  and  seventy-two  of  the  penal  law,  anj' 
person,  other  than  the  c(mstable  who  serveil  the  summons  or  the 
venire,  nr  the  Inw  i)artner  or  clerk  of  the  iustice,  may  V)e  the  at- 
torney for  a  party  to  an  artion  before  a  justice  of  the  peace. 

Id..  !  44:  L.  1*^01,  ch.  421  fO  Eilm.  205).  Ara'd  by  L.  1909.  oh.  C5, 
S  3,  Sr-e  uoi(>  Ml  of  nntca  of  Konnl  of  .Statutory  Consolidation  at  end  of 
oiMle. 

I   2SOO.   Antliority   of  attorney}  how  proved. 

The  attorney's  authority  may  be  conferred  orally  or  in  writing; 

but  the  justice  shall  not  suffer  a  nersou  to  appear  as  an  attorney, 

unless  his  authority  is  admitted  by  the  adverse  party,  or  proved 

by  the  affidavit  or  f»»*al  testimony  of  himself,  or  another. 

Id.,   i  45. 
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i2891.   [Am^d,  10O6«)       Plaimtlfl  to  proT»  Ills  ease,    except 
ere  »  Terified  ooinpl»lnt  Is  lerTcd. 

If  a  defendant  fails  to  appear  and  answer,  the  plaintiff  cannot 
recover  without  proying:  his  case,  except  in  an  action  which  has 
been  commenced  by  the  service  of  a  summons  and  verified  com- 
plaint as  provided  by  section  twenty-nine  hundred  and  thirty-sU 
of  this  code;  in  such  action,  in  case  the  defendant  fails  to  an- 
swer said  complaint,  as  provided  by  section  twenty-nine  hundred' 
and  thirty-eight  of  this  code,  at  th€<  time  of  the  return  of  said 
summons  he  shall  be  deemed  to  have  admitted  the  allegations  of 
the  complaint  as  true,  and  the  court  shall,  upon  filing  the  sum- 
mons and  complaint,  with  due  proof  of  service  thereof,  enter 
judgment  for  the  plaintiff  and  against  the  defendant,  for  the 
amount  demanded  m  such  complaint,  with  costs,  without  further 
proof. 

Co.  Proc.,  f  64,  «Bbd.  8;  L.  1906,  ch.  2^1.    In  (Effect  Sopt.  1,  1906. 

I  2882,  DefeadKMt  atay  offev  to  oompromliief  proeeedlttiTs 
tlieveapon. 

Except  in  an  action  to  recover  a  chattel,  the  defendant  may, 
apon  the  return  of  the  summons  and  before  answering,  file  with 
the  justice  a  written  offer  to  allow  judgment  to  be  taken  against 
him  for  a  sum  therein  specified,  with  costs.  If  there  are  two  or 
more  defendants,  and  the  action  can  l>e  severed,  a  like  offer  may 
be  made  by  one  or  more  of  the  defendants  against  whom  a  sep- 
arate judgment  may  iye  taken.  If  the  plaintiff  thereupon,  before 
taking  any  other  proceeding  in  the  action,  files  with  the  justice 
a  written  acceptance  of  the  offer,  the  justice  must  render  judg- 
ment accordingly.  If  an  acceptance  is  not  filed,  the  offer  cannot 
b«  given  in  evidence  upon  the  trial;  but,  if  the  plaintiff  fails  to  ob- 
tain a  more  favorable  judgment,  he  cannot  recover  costs  from  the 
time  of  the  offer,  and  must  pay  the  defendant's  costs  from  that 
time. 
Id.,  part  of  Bobd.  15. 

1  2^8.  Jaetlcc  t4»  wait  oa*  boar. 

Upon  the  return  of  a  summons  duly  served,  *:he  justice  must 
wait  one  hour,  after  the  time  specified  therein  for  it«  return,  un- 
less the  parties  sooner  nppear. 

2  R.  S.  233,  f  46  (2  Edm.  240),  fttn'd. 
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ARTICLE  THIRD. 

Order  of  arrest. 

Sec.  2894.  Order  of  arrest;  in  what  cases  It  may  be  cpraDtcU. 
2896.  Id. :  Id  what  actions. 

2896.  Id. ;  upou  wfaut  papers. 

2897.  Id. :  its  couteuta. 

2898.  Duty  of  cousUUe. . 

2899.  Keturn.    When  plaintiff  notified  must  appear. 
290<).  Constable  to  keep  defendant  in  custody. 

2901.  Motion  to  discharge  from  arrest. 

2902.  Effect  of  discharging  defendant. 

2903.  When  plaintiff  must  prore  extrinsic  facts. 
29U4.  Pri?Uege  from  ari-est. 

S  2894.  Or>der  of  arrest;  In  Trhat  cases  It  may  be  arranted. 

At  the  time  when  the  summons  is  issued,  in  an  action  specified 
in  the  next  section ,  the  justice  who  issues  the  summons  must,  upon 
the  appilcation  of  the  plaintiff,  and  upon  compliance  by  him  wi.h 
the  provisions  of  this  article,  grrnnt  an  order  for  the  arrest  of 
the  defendant,  in  either  of  the  following  cases: 

1.  Where  the  defendant  to  be.  arrested  is  not  a  resident  of 
the  county. 

2.  Where  the  plaintiff  is  not  a  resident  of  the  county;  or,  if 
there  are  two  or  more  plaintiffs,  where  all  are  non-resideniB 
thereof. 

3.  Where  it  appears  to  the  satisfaction  of  the  justice  by  the 
affidavit  of  the  plaintiff  or  another  person,  that  the  defendant  i^ 
about  to  depart  from  the  county,  with  intent  not  to  return- 
thereto. 

But  such  an  order  cannot  be  granted,  where  the  defendant, 
ctgainst  whom  it-  is  applied  for,  is  a  female. 
2  B.  8.  228.  f  17  (2  Bdm.  244);  2  R.  S.  253.  i  158  (2  Bdm.  270). 

I  2895.  Id.$  in  ^vliat  aottons. 

An  order  of  arrest  shall  not  be  granted,  except  where  the  ac- 
tion is  brought  for  one  or  more  of  the  following  causes: 

1.  To  recover  a  fine  or  penalty. 

2.  To  recover  damages  for  a  personal  injury,  of  which  a  Jua- 
tice  of  the  peace  has  jurisdiction;  an  injury  to  property,  including 
the  wrongful  taking,  detention,  or  conversion  of  personal  p.operty; 
misconduct  or  neglect  in  office,  or  in  a  professional  employment; 
fraud;  or  deceit.  But  this  subdivision  does  not  apply  to  a  claim 
for  damages  in  an  action  to  recover  a  chattel. 

3.  To  recover  for  money  received,  or  to  recover  a  chattel; 
where  it  appears  that  the  money  was  received,  or  that  the  chat- 
tel was  embezzled  or  fraudulently  misapplied,  by  a  public  officer, 
or  by  an  attorney,  solicitor,  or  connseHor,  or  by  an  officer  or 
agent  of  a  corporation  or  banking  association,  in  the  course  of  his 
employment;  or  by  a  factor,  agent,  broker,  or  other  person  in  a 
fiduciary  capacity. 

Substituted  for  L.  1831,  part  of  H  30  and  31   (4  Edm.  472). 

S  2896.  Id.  I  upon  Trhat  papers. 

Where  it  appears  to  the  justice,  by  the  affidavit  of  the  plaintiff 
or  another  person,  thnt  n  sufficient  cnnse  of  action  exists,  against 
the  defendant,  and  that  the  case  is  within  the  provisions  of  the 
"last  two  sections,  he  must  trrant  the  order  of  arrest.  But  before 
granting  it,  he-  must  require  a  written  undertaking  to  the  defend- 
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ant.  on  the  part  of  the  plaintiff,  with  one  or  more  saretiefl,  ap- 
proved by  the  juBtice,  to  the  effect  that,  if  the  defendant  re- 
covers judgment,  the  plaintiff  will  pay  all  costs  which  may  be 
awarded  to  the  defendant,  and  all  damages  which  he  may  sustain 
by  reason  of  the  arrest,  not  'exceeding  the  sum  specified  in  the 
undertaking  which  must  be  at  least  one  hundred  dollars. 

Sixl»tItBt«d  for  2  R.  8.  22T,  228,  part  of  (f  IT  and  19  (2  Bdm.  9M). 

i  S887.  Id.  I  its  eoBtttMts. 

The  order  must  be  subscribed  by  the  justice  and  indorsed  upon 
or  attached  to  the  summons.  It  must  briefly  recite  the  ground  of 
arrest;  and  it  must  direct  the  constable,  who  serves  the  summons, 
to  arrest  the  defendant;  to  bring  him  forthwith  before  the  justice; 
and  to  notify  the  plaintiff  of*  the  arrest,  if  he  can  do  so  with 
reasonable  diligence. 

Id.,  1 20,  am'd. 

I  8808»  D«ty  of  conjitable. 

The  constable  must,  at  the  time  of  serving  the  summons,  exe^ 
cnte  the  order  of  arrest,  by  arresting  the  defendant,  and  taking 
him  forthwith  before  the  justice.  If  the  justice  is  absent,  or  un- 
able to  try  the  action,  the  constable  must  forthwith  take  the  de- 
fendant before  another  justice  of  the  same  town  or  city;  who 
must  take  cognizance  of  the  action,  and  proceed  therein,  as  if  the 
summons  had  been  issued,  and  the  order  of  arrest  had  been 
granted  by  him. 

Id..  I  21.  am'd. 

I  2809.  Return.    Wben  plaintiff  notified  mnst  appear. 

The  constable,  executing  the  order  of  arrest,  must  forthwith 
deliver  to  the  justice  the  order,  and  a  written  return  thereto, 
under  his  hand,  stating  the  manner  in  which  he  has  executed  it 
and  either  that  he  has  notified  the  plaintiff,  or  that  he  could  not 
do  so,  with  reasonable  diligence.  If  he  returns  that  he  has  no- 
tified the  plaintiff,  the  latter  must  appear  within  one  hour  after 
the  defendant  is  brought  before  the  iustice;  otherwise  judgment 
of  nonsuit  must  be  rendered  against  him. 

Id..  I  22.  am'd. 

I  9900.  Conatable  to  keep  defendant  in  cnatody. 

The  constable  executing  the  order,  or  another  constable,  bjr 
direction  of  the  justice,  must  keep  the  defendant  in  custody,  until 
he  is  discharged  by  the  order  of  the  justice,  or  judgment  is  ren- 
dered in  his  favor;  but  the  detention  shall  not,  in  any  case,  excretl 
twelve  hours  from  the  time  when  the  defendant  is  brought  before 
the  justice;  unless,  within  that  time,  a  venire  is  issued,  or  the 
trial  of  the  action  is  commenced,  or  unless  either  is  delayed  with 
the  express  assent  of  the  defendant. 

Id.,  1 25,  am'd, 

I  SOOl.  Motion  to  dlacliarve  from  arreat. 

A  defendant,  arrested  as  proscribed  in  this  article,  may,  without 
notice,  upon  the  appearance  of  the  plaintiff  before  the  justice,  or 
at  any  time  afterwards  before  judgment,  upon  two  days' 
notice  given  personally  to  the  plaintiff,  or  to  his  agent  or  attor- 
ney who  appeared  for  him  before  the  justice,  apply  to  tlie  justice 
for  an  order,  discharging  him  from  the  arrest."  The  application 
may  be  founded  upon  the  papers  upon  which  the  order  of  arrest 
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WM  granted,  nnd  upon  the  complaint,  if  it  has  been  made.  The 
justice  miiflt  grant  the  application,  where  it  appears  that  the  case 
IS  not  within  the  prorisions  of  sections  28^  and  2Sdti  of  this  act. 
The  justice  must  alBo,  upon  the  ^efendant*s  application,  grant 
an  order  discharging  him  from  arrest,  if  the  plaintiff  fails  to  take 
out.  from  the  justice,  an  execution  upon  a  judgment  in  his  faTor, 
before  the  expiration  of  one  hour  after  he  is  entitled  thereto. 

S  2902.  Bllect  of  dliicliarflrinar  deteMdant. 

The  discharge  of  the  defendant  from  arrest,  before  judg- 
ment as  prescribed  in  the  last  section,  or  in  section  2963  of  this 
act,  does  not  affect  the  jurisdiction  of  the  justice  over  the  action, 
which  must  proceed,  as  if  it  had  been  commenced  in  the  ordinary 
manner.  His  discharge  from  arrest,  after  judgment,  as  prescribed 
in  the  last  section,  docs  not  afifcct  the  execution. 

9  2908.  "Wlien  plnlntlff  must  prove  extrinsic  facts. 

Where  an  order  of  nrrrst  hns  boon  pmntod  and  executed,  in  n 
case  specified  in  subdivision  third  of  section  2895  of  this  act,  the 
plaintiff  cannot  rocovor  upon  a  default,  and  the  defendant  is  en- 
titled to  judgment  upon  a  trinl,  unless  the  plaintiff  establishes  nil 
the  matters  of  fact,  which  are  required,  by  that  subdixision  to 
entitle  him  to  an  order  of  arrest. 

9  2004.  Prlvlleiire  from  arreat. 

This  article  does  not  abridge*  or  otherwise  affect  a  privilese 
from  arrest  given  by  law,  or  a  right  of  action  for  the  breach 
thereof.  A  privileged  person  is  entitled  to  be  discharged  from 
arrest,  by  the  ^rdor  of  the  justice  before  whom  he  is  brought, 
upon  proof,  by  affidavit,  of  the  facts  entitling  him  to  a  discharge: 
or  he  may  apply  for  nnd  obtain  an  order  for  his  discharge,  as 
prescribed  In  section  564  of  this  act. 
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AATIOIJD  FOURTH. 

Attachment  of  property. 

8«e.  290S.  Id  WhAt  aetiooA,  warrant  of  attachment  maj  be  granted 
3906.  What  must  be  shown  to  procure  a  warrant. 
2907.  Warrant;  form  and  contents  tiiereof. 
2906.  Undertaking. 
3900.  Warrant;  how  executed. 

3910.  Service  of  summons  and  warrant  upon  defendant. 
S911.  Undertaking  by  defendant;  re-dellvery  to  him. 
3912.  Qalm  by  third  person;  bond  and  delltery  tiierenpon. 

118.  Action  upon  bond. 

114.  When  defendant  may  prosecute  bond. 

MO.  Betum  of  warrant. 

U6.  Motion  to  Tacate  or  modify  warrant,  etc. 

3917.  Effect  of  Tacatlng  warrant. 

3918.  Proceedings  where  summons  not  personally  served. 

f  2005.  lA  ^(rliat  actions,  'vrarrant  of  attadunent  naay  bo 
vramted. 

In  an  action  brought  before  a  justice  of  the  peace  a  warrant 
of  at^chment  against  the  property  of  one  or  more  defendants 
most  be  granted,  upon  the  application  of  the  plaintiff,  as  pre- 
scribed  in  this  article,  where  the  action  is  brought  upon  a  judg- 
ment, or  to  recover  for  one  or  more  of  the  following  causes: 

1.  Breach  of  a  contract,  express  or  implied. 

2.  Wrongful  conversion  of  personal  property. 

3.  Any  other  injury  to  personal  property,  in  consequence  of  neg- 
ligence, fraud,  or  other  misconduct. 

SubsUtttte  for  2  R.  8.  280.  part  of  H  26.  27  and  28  (2  Bdm.  245);  L.  1881, 
ch.^00,  I  84  U  Bdm.  478). 


I  200^  Tiriiat  mast  be  sbo^rA  to  proovre  a  iRrarrant, 

To  entitle  the  plaintiff  to  such  a  warrant,  he  must  show,  by 
affidavit,  to  the  satisfaction  of  the  Justice  as  follows: 

1.  That  a  sufficient  cause  of  action  exists  against  the  defendant, 
to  recover  damages  for  one  or  more  of  the  causes  specified  in  the 
last  section.  If  the  action  Is  upon  a  judgment,  or  to  recover  for 
breach  of  a  contract,  the  affidavit  must  show  that  the  plaintiff  is 
entitled  to  recover  a  sum  stated  therein,  over  and  above  all 
counterclaims  known  to  him. 

2.  That  the  defendant  is  either  a  foreign  corporation;  or  not  a 
resident  of  the  State;  or,  if  the  defendant  is  a  natural  person, 
and  a  resident  of  the  State,  that  he  has  departed,  or  Is  abou^t 
to  depar^  from  the  county  where  he  last  resided,  with  intent  to 
defraud  nis  creditors,  or  to  avoid  the  service  of  a  summons;  or 
keeps  himself  concealed,  with  the  like  intent;  or,  if  the  defendant 
is  a  natural  person,  or  a  domestic  corporation,  that  he  or  it  has 
removed,  or  is  about  to  remove,  property  from  the  county  where 
the  defendant,  being  a  natural  person,  last  resided,  or,  being  a 
corporation,  last  kept  its  principal  office,  or  from  the  county  in 
which  the  action  la  brought,  with  intent  to  defraud  his  or  its  cred- 
itors; or  has  assigned,  disposed  of,  or  secreted,  or  is  about  to 
assign,  dispose  of,  or  secrete,  property,  with  the  like  intent;  or  that 
the  defendant,  being  a  natural  porson  of  full  ngo,  and  a  resident  of 
the  State,  has  been  continuously  without  tho  United  States  for 
the  space  of  six  months  or  more,  iramedintely  before  the  applica- 
tion, and  either  that  he  has  not  made  a  designation  of  a  per- 
son, upon  whom  to  serve  a  summons  in  bis  behalf,  «s  prescribed 
in  «>*ction  430  of  this  act,  or  that  service  upon  the  person  so 
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designated  cannot  be  made,   with  due  diligence,  in  the  county 
where  the  person  making  the  designation  reaides. 

The  affidavit  must  be  filed  with  the  justice,  when  the  warrant 
is  flrranted 

2  R.  S.  230,  iMurt  of  {{  26,  27  and  28  (2  Edm.  246). 

(  2907.  'Warrant  I  form  and  contents  thereof. 

The  warrant  must  be  granted  by  the  justice  who  issues  the 
summons,  at  tli^e  time  when  the  summons  is  issued;  and  it  must 
be  indorsed  thereupon,  or  annexed  thereto.  It  mnst  be  subscribed 
by  the  justice,  and  must  briefly  recite  the  ground  of  the  attach- 
ment. It  must  require  the  constable,  to  whom  the  summons  is 
delivered,  to  attach,  on  or  before  a  day  specified  therein,  which 
must  be  at  least  six  days  before  the  return  day  of  the  summons, 
and  safely  to  keep,  as  much  of  the  defendant's  goods  and  chat- 
tels, within  his  county,  as  will  satisfy  the  plaintiff*8  demand, 
with  the  costs  and  expenses,  and  to  mate  return  of  his  proceed- 
ings thereon  to  the  justice,  at  the  time  when  the  summons  is 
returnable.  The  amount  of  the  pltuntiff^s  demand  must  be  speci-* 
fied  in  the  warrant,  as  stated  in  the  affidavit. 

Id..  {  30,  am'd. 

f   2008.   rndertalclnff. 

Before  granting  the  warrant,  the  justice  must  require  a  written 
undertaking  ix>  the  defendant,  on  the  part  of  the  plaintiff,  with 
one  or  more  sureties,  approved  by  the  justice,  to  the  effect  that, 
if  the  defendant  recovers  judgment,  or  the  warrant  of  attach- 
ment is  vacated,  the  plaintiff  will  pay  all  costs  which  may  be 
awarded  to  the  defendant,  and  all  damages  which  he  may  sustain 
by  reason  of  the  attachment,  not  exceeding  th©  sum  specified  in 
the  undertaking,  which  must  be  at  least  two  hundred  dollars;  and 
that  if  the  plaintiff  recovers  judgment,  he  will  pay  to  the  de- 
fendant all  money  received  by  him  from  property  taken  by  virtue 
of  the  warrant  of  attachment,  or  upon  any  bond  jpven  therefor, 
over  and  above  the  amount  of  the  judgment,  and  interest  there- 
upon. 

Id.,  S  28,  am'd. 

(2900.  [Ani^d.  1903.]  Warrant  t  how  execnted;  perishable 
property  may  be  sold. 

The  constable  to  whom  the  warrant  of  attachment  is  delivered, 
must  execute  it  at  least  six  days  before  the  return  day  of  the 
summons,  by  levying  upon  and  taking  into  his  custody  so  much 
of  the  goods  and  chattels  of  the  defendant,  not  exempt  from 
levy  and  sale  by  virtue  of  an  execution,  including  money  and 
bank  notes,  which  he  finds  within  his  county,  as  will  satisfy  the 
plaintiff's  demand,  v  tth  the  costs  nnd  expenses.  He  must  safely 
keep  the  property  attached,  to  be  disposed  of  as  prescribed  In 
this  article,  and  must  immediately  make  an  inventory  thereof, 
stating  therein  the  estimated  value  of  each  item  or  article. 
Provided,^  however,  if  property  attached  is  perishable,  the  jus- 
tice who  issued  the  warrant  may,  by  an  order  made  and  entertMl 
upon  his  docket,  and  with  or  without  notice,  as  the  urgency  of 
the  case  in  his  opinion  re.iuires,  direct  the  constable  to  sell  such 
property  at  public  auction,  and  thereupon  the  constable  must 
sell  it  accordingly.  A  certified  copy  of  the  order  directing  the 
sale  shall  be  delivered  to  such  constable.  Such  order  must  pre- 
scribe the  time  and  place  of  the  sale,  and  noti.^e  thereof  must  be 
given  in  such  manner  and  for  such  time  as  directed  by  the  order. 
The  constable  shall  retain  in  his  hands  the  proceeds  of  such  sale 
until  the  final  determination  of  tlie  a(?tion. 
Idn  1 81.  am'd:  L.  1631.  ch  suu.  S  so  (4  Edm.  43):  L.  19(J3.  ch.  822.   In  effect  tfay  fi.  1903 
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12010.  Service  of  •nninona  and  iRrarrant  vpoa  defendant* 

The  constable  must^  immediately  after  making  the  iuyentory, 
and  at  least  six  days  before  the  return  day  of  tUe  summons, 
aerve  the  summons,  together  with  the  warrant  of  attachment 
and  inventory,  upon  the  defendant,  by  delivering  to  him  per- 
sonally a  copy  of  each,  if  he  can,  with  reasonable  diligence,  be 
found  within  the  county;  or,  if  he  cannot  be  so  found,  by  leaving 
a  copy  of  each,  certified  by  the  constable,  at  the  last  place  of 
residence  of  the  defendant  in  the  county,  with  a  person  of  suit- 
abie  age  and  discretion;  or,  if  such  a  person  cannot  be  found 
there,  by  posting  it  on  the  outer  door,  and  also  depositing  an- 
other copy  in  the  nearest  post-office,  inclosed  in  a  sealed  post- 
paid wrapper,  directed  to  the  defendant  at  his  residence;  or,  if 
the  defendant  has  no  place  of  residence  in  the  county,  by  de- 
livering it  to  the  person  in  whose  possession  the  property  at- 
tached is  found. 

2  R.  S.  230,  I  31,  am'd  as  In  {  2009,  ante. 

i  8011.  UndertaJclnfr  by  defendant |  re-dellvery  to  him. 

The  defendant,  or  his  attorney  or  agent  in  his  behalf  may,  at 
any  time  before  judgment  is  rendered  in  the  action,  execute  and 
deliver  to  the  constable  an  undertaking  to  the  plaintiff,  in  a  sum 
specified  therein,  at  least  twice  the  value  of  the  property  at- 
tached, as  stated  in  the  inventory;  with  one  or  more  sureties, 
approved  by  the  constable,  or  by  the  justice  who  issued  the 
warrant;  and  to  the  effect  that,  if  judgment  is  rendered  against 
the  defendant,  and  an  execution  is  issued  thereupon,  within  six 
months  after  the  giving  of  the  undertaking,  the  property  attached 
shall  be  produced  to  satisfy  the  execution.  Thereupon  the  con- 
stable must  re-deliver  the  property  to  the  defendant. 

Id.,  11  S2.  84.  am'd. 

I  3912.  Clalnt  by  third  pemoni  bond  and  delivery  there- 
upon. 

If  a  person,  not  a  party  to  the  action,  claims  any  property  at- 
tache^ which  is  not  reclaimed  by  the  defendant,  as  prescribed  in 
the  last  section,  he  may,  at  any  time  after  the  seizure,  and  be- 
fore execution  is  issued  upon  a  judgment  rendered  in  the  action, 
execute,  and  file  with  the  justice,  a  bond  to  the  plaintiff,  with 
one  or  more  sureties,  approved  by  the  constable  or  by  the  jas- 
tice;  in  a  penalty  at  least  twice  the  value  of  the  property  claimed; 
and  conditioned  that,  in  an  action  upon  the  bond,  to  be  com- 
menced within  three  months  thereafter,  the  claimant  will  estab- 
lish that  he  was  the  general  owner  of  the  property  claimed,  at 
the  time  of  the  seizure;  or,  if  he  fails  so  to  do,  that  he  will  pay 
to  the  plaintiff  the  value  thereof,  with  interest.  The  constable 
nipst  thereupon  deliver  the  property  claimed  to  the  claimant. 

Id.,  part  of  Si  33,  84,  am*d. 

I  2918.  Action  npon  bond. 

A  judgment  for  the  plaintiff,  in  an  action  upon  a  bond  given 
as  prescribed  in  the  last  section,  must  award  to  him  the  value  of 
the  property  seized  and  delivered  to  the  claimant,  with  interest 
thereupon  from  the  time  of  the  delivery.  If  the  amount  so  re- 
covered exceeds  the  amount,  which  the  plaintiff  recovers,  in  the 
action  in  which  the  warrant  of  attachment  was  issued,  he  Is 
liable  to  the  defendant  in  that  action  for  the  excess. 

Id.,  part  of  SS  86  and  37. 

I  2914.  TVhen  defendant  may  prosecute  bond. 

If  the  warrant  of  attachment  is  vacated  or  annulled,  the  de- 
fendant may  maintain  an  action;  upon  the  bond  specified  in  the 
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last  two  sections,  in  his  own  name,  in  the  same  manner  and 
with  the  like  effect,  as  the  plaintiff  might  have  done,  if  the 
warrant  had  remained  in  full  force. 

2  B.  S.  230,   §  38,  am'd. 

I  2916.  Return  of  'vnurrant. 

xhe  constable  executing  the  warrant  of  attachment  must,  at 
the  tim^  when  and  place  where  it  is  returnable,  make  a  return 
thereto,  under  his  hand,  stating  all  his  proceedings  thereupon. 
He  must  deliver  to  the  justice,  with  the  return,  each  bond  or 
undertaking  delivered  to  him,  pursuant  to  any  of  the  foregoing; 
provisions  of  this  article,  and  a  certified  copy  of  the  inventory  of 
the  property  atttiched.  The  return  must  state  the  manner  in 
which  the  warrant  and  inventory  wore  served,  and,  if  they  were 
served  otherwise  than  by  delivering  a  copy  thereof  to  tiie  de- 
fendant personally,  the  reason  therefor,  aud  the  name  of  the 
per^n  to  whom  the  copy  was  delivered,  unless  his  name  is  un- 
known to  the  constjible;  in  which  case,  the  return  must  describe- 
him  so  as  to  identify  him,  as  nearly  as  may  be. 

Id.,  S  35,  as  am'd;  L.  1831,  ch.  300,  §  36  (4  Edm.  473). 

I  2Sdl6.  Motion  to  vacate  or  modifyr  Trarrant,  etc 

A  defendant  whose  property  has  been  attached,  may,  upon  the 
return  of  the  summons,  apply  to  the  justice,  who  issued  the  war- 
rant  of  attachment,  to  vacate  or  modify  it,  or  to  increase  the 
plaintiff's  security.  Such  an  application  may  be  founded  upon 
the  papers  upon  which  the  warrant  was  granted;  or  upon  proof, 
by  aflidavit,  on  the  part  of  the  defendant;  or  uim>u  both.  If  it 
is  founded  upon  proof  on  the  part  of  the  defendant,  it  may  be 
opposed  by  new  proof,  by  affidavit,  upon  the  part  of  the  plainti£P, 
tending  to  sustain  any  ground  for  the  attachment,  recited  in  the 
warrant,  but  no  other.  The  justice  may,  upon  the  return  of  the 
summons,  or  at  any  other  time  to  which  the  action  is  adjourAed, 
vacate  the  warrant  of  attachment  upon  his  own  motion,  if  he 
deems  the  papers,  npon  which  it  was  granted,  insafficient  to 
authorize  iU 

%  2017.  Bffect  of  va4*atlnic  warrant. 

Vacating  the  warrant  of  attachment  does  not  affect  the  juris- 
diction of  the  justice  to  hear  and  determine  the  action,  where 
the  defendant  has  appeared  generally  in  the  action;  or  where  the 
summons  was  personally  sprvod  upon  him;  or  where  judgment 
may  be  taken  against  him,  as  being  indebted  jointly  with  another 
defendant,  who  has  been  thus  summoned,  or  has  thus  appeared. 
In  every  other  case,  the  justice,  >A-ho  vacates  a  warrant  of  attach- 
ment against  the  property  of  a  defendant,  must  dismiss  the  ac- 
tion as  to  him. 

§  2918.  Proceedings  "where  •unimons  not  personally 
served. 

Where  the  defendant  has  not  appeared,  and  the  summons  haa 
not  been  personally  served  upon  him,  and  property  of  the  defend- 
ant has  been  duly  attached  by  virtue  of  a  warrant,  which  has  not 
been  vacated,  the  justice  must  proceed  to  hear  and  determine 
the  action;  but,  in  an  action  s^ubsociucutly  brought,  the  judgment 
is  only  presumptive  evidence  of  indo))tedness,  and  tlie  defendant 
is. not  barred  from  any  conntorclaim  against  the  plaintiff.  The 
execution,  issued  upon  a  jud^nicnt  so  rendered,  must  require  the 
constable  to  satisfy  it  out  of  X\\^  property  so  attached,  withont 
containing  a  direction  to  satisfy  it  out  of  any  other  property. 

L.   1831,   ch.  300,  \  39  (4  Edm.   474). 
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ARTIOLB  FIFTH. 

Replevin, 

8ee«  2M9,  When  action  for  a  chattel  may  be  brongbt. 

2990.  Plaiotifl  may  pn^cure  r^plavin;  affidavit  and  ondcrtakiDg. 

2921.  Bequialtlou. 

2922.  Id. ;  bow  executed.    Scrrlce  of  tfQmmooa,  etc. 
2028.  Return  of  constable. 

2924.  Defendant  may  except  to  sureties;  proceedlnga  thereon* 

2925.  Defendant  umy  reclaim  chattel;  proceedlngg  thereon. 

2926.  JuBtlficatlon  of  sureties. 

2927.  When  and  to  whom  constable  must  deliver  chattel. 

2928.  Penalty  for  wrong  delivery  by  constable. 

2929.  Claim  of  title  by  third  person. 

2930.  Defendant  may  demand  judgment  for  retnm. 

2931.  Proceedings  in  the  actiou;  action  upon  undertaking. 

2932.  Procbedlngs  when  summons  not  personally  isrrad. 
2983.  When  action  not  affected  by  failuie  to  replevy. 

S  8910.  liVlieti  cctlon  for  a  clinttel  ictity  1»e  'brovorlit* 

Aa  actiou  to  recover  ft  chattel,  with  or  without  damages  for  the 
WTOUgful  talkiug,  withholding,  or  detcutloa  thereof,  can  be 
brought  before  a  justice  of  tho  pence  of  the  county  iu  which  the 
chattel  is  found,  iu  a  case,  and  subject  to  tlie  qualiticatlons.  S3eci- 
fied  in  sections  16S9.  1090,  1G91,  aud  1692,  and  subdiyision 
sexenth  of  section  2862  of  this  act. 

Snbetitnted  for  Co.  Proc,  9  £3,  subU.  XO,  am'd;  U  IbCO,  ch.  Ul,  f  ^ 

I  2020.  Plaintiff  may  procnre  replevin;  aflLda'vIt  ancl 
-nndertakinff. 

The  plaintiff  xnar<  ^^t  the  same  time  when  the  summons  is  is- 
Bired,  but  not  afterwards,  require  the  chattel  to  be  pepleyled,  as 
prescribed  in  this  article.  For  that  purpose,  he  must  delirer  to 
the  justice  an  affidavit  and  an  undertaking,  similar,  in  all  re- 
spect*, to  the  nffidftrit  and  undertaking  required  to  be  delivered  to 
a  sheriff;  as  prescribed  in  sections  16(^5,  1697,  1699,  aud  1712  of 
this  act;  escept  that  the  sureties  in  the  undertaking  must  be 
approTcd  by  the  justice. 

Ii.  1831,  ch.  300.  19  2,  3  and  4  (2  Edm.  236;  S  Id.  IM). 

f  ai^ai.  Reaikisitioa. 

tJpon  receiving  the  affidavit  and  undertaking,  the  justice  must 
indorse  upon  or  attach  to  the  affidavit  a  written  requisition,  sub- 
scribed by  him,  requiring  the  constable,  to  whom  the  Buuomons 
is  delivered,  to  replevy  the  property  described  in  the  affidavit,  on 
or  before  a  day  specified  in  the  requisition,  which  must  be  at  least 
six  days  before  the  retum  day  of  tho  summons.  The  affidavit  and 
requisition  must  be  delivered  to  the  constable,  with  the  summons. 

Id.,  part  of  f  4.  am'd. 

S  2B922.  Id.;  bow  executed.    Service  of  MtimmonM,  etc. 

The  constable  must  execute  tlie  roquisilion,  ns  a  sheriff  is  re- 
quired to  execute  a  requisition,  in  an  action  brought  to  recover 
a  chattel,  as  prescribed  in  sections  1700,  1701,  and  1702  of  this 
act;  exceot  that  he  n}Ufi!t  serve  the  summons,  affidavit,  and  re- 
onisition  within  the  time  and  in  the  manner  prescribed,  by  section 
2910  of  this  act  fr>r  the  service  of  a  suminons,  warrant  of  at- 
tainment, and  inve  tory. 

Id.,  part  of  S  6. 
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I  S0S8.  Return  of  coiuitable. 

The  constable  must,  on  or  before  the  return  day  of  the  sumt 
mons,  make  a  return  to  the  requisition,  under  his  hand,  statin^^  all 
his  proceedings  thereupon;  and  file  it,  with  the  affidavit  and  re- 
quisition, with  the  justice.  The  return  must  state  the  manner  in 
which  the  summons,  affidavit,  and  requisition  were  served;  and,  if 
thej  were  served  otherwise  than  by  delivering  the  requisite  copies 
to  the  defendant  personally,  the  reason  therefor,  and  the  name  of 
the  person  to  whom  the  copies  were  delivered,  unless  his  name  is 
unknown  to  the  constable;  in  which  case,  the  return  must  describe 
him  so  as  to  identify  him,  as  nearly  as  may  be. 

li.  1881,  ch.  800,  part  of  |  5. 


I  3984.  Defendant   mny    except  to  anretleai  proeeeAli 
thereon. 

At  any  time  after  the  chattel  has  been  replevied,  and  at  least 
two  days  before  the  return  day  of  the  snmmons,  tne  defendant, 
unless  he  requires  n  return  of  the  chattel,  may  serve  upon  the 
plaintiff,  or  upon  the  constable,  a  written  notice  that  he  excepts  to 
the  plaintiff's  sureties;  otherwise  he' is  deemed  to  have  waived  all 
objections  to  them.  If  such  a  notice  is  served,  the  sureties  must 
justify  upon  the  return  of  the  summons;  or  the  plaintiff  must  then 
give  a  new  undertaking,  to  the  same  effect  as  the  original  under- 
taking, with  other  sureties,  who  must  then  appear  and  justify  be- 
fore the  justice. 
Id.,  9  Oi  itm'd.  , 

I  8885.  Defendant  may  reolnint  chattel)  proceediniTS 
thereon. 

At  any  time  before  the  return  day  of  the  summons,  the  defend- 
ant may,  if  he  does  not  except  to  the  plaintiff's  sureties,  serve  upon 
the  justice  a  notice  that  he  requires  the  return  of  the  chattel  re- 
plevied. With  the  notice  he  must  deliver  to  the  justice  an  affi- 
davit and  undertaking,  similar,  in  all  respects,  to  those  required 
to  be  given  by  a  defendant  upon  requiring  a  return  of  a  chattel, 
as  prescribed  in  sections  1704  and  1712  of  this  act,  omitting  the 
proviBion  in  the  undertakiog,  "  or  if  the  action  abates  in  conse- 
qnenro  of  the  defendant's  death."  The  sureties  in  the  undertak- 
ing must  justify  before  the  justice  upon  the  return  of  the  sam- 
iiinns.  If  the  plaintiff  has  stated  separately  in  his  affidavit  the 
value  of  one  or  n^oro  chattels  or  classes  of  chattels,  as  prescribed 
in  section  1697  of  this  act,  the  defendant  may  require  a  delivery 
of  part  of  the  property  replevied,  as  prescribed  in  that  section. 

w..  ff  7. 

S  2986.  JoBtlfleatlon  of  snretles. 

Except  as  otherwise  expressly  prescribed  in  this  article,  the  ex- 
amination and  qualifications  of  the  sureties,  and  the  allowance  of 
the  undertaking,  upon  a  justification  pursuant  to  either  of  the  last 
two  sections,  must  ho  the  some  pr  upon  a  justification  of  bail,  as 
prescribed  in  sections  570,  580,  and  581  of  this  act,  substituting  the 
justice  for  the  judpe;  )mt  :ifter  ^'uch  allowance,  the  undertaking 
must  be  filed  with  the  justice.  The  constable  is  thereupon  exone- 
rated from  liability. 

Id.,  S  8. 
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I  1927.  Whea  aad  to  ^Itom  constable  mviit  dellTsv 
ckattel. 

If  the  defeadnnt  neither  excepts  to  the  plaintiff's  gnrcties,  nor 
requires  the  return  of  a  chattel,  within  the  time  prescribed  for  that 
purpose;  or  if  lie  fails  to  pruciu'e  the  allowance  of  his  undertaJkinir; 
or  if  the  plaintiif,  after  the  defendant  has  excepted  to  his  sureties, 
<luly  procures  the  allowance  of  his  undortnkinj:,  the  constable 
must,  except  in  the  cu.se  specillcd  in  tlio  next  section  but  one,  im- 
mediately deliver  the  chattel  to  the  plaintiff.  If  the  plaintiff* 
•kfter  the  defendant  has  excepted  to  his  sureties,  failn  to  procure 
the  allowance  of  his  undertakmg;  or  if  the  defendant,  after  he  has 
required  the  return  of  the  chattel,  piocures  the  allowance  of  his 
nndertakinsr,  the  constable  must  immediately  deliver  the  chattel 
to  the  defendant. 

Sabstituted  for  L.  1881,  cfa.  900,  part  of  f  7. 

S  2928.  Peaaltr  for  vrronff  delWory  hy  oonataUe* 

A  constable  who  delivers  to  either  party,  without  the  consent 
of  the  other,  a  chattel  replevied  by  hun,  except  as  prescribed  in 
the  last  section,  or,  by  virtue  of  an  execution  issued  upon  a  Judg- 
ment in  the  action,  forfeits  to  the  party  aggrieved  the  sum  of 
one  hundred  dollars;  and  is  also  liaole  to  him  for  all  damagep 
which  he  sustains  thereby. 

f  2929.  Claim  of  title  by  tltlrd  per«on« 

The  provisions,  regulating  the  proceedings,  where  a  person,  not 
a  party,  claims  property  which  has  been  replevied,  and  the  nghts 
of  such  a  person,  and  of  the  sheriff,  as  prescribed  in  sections 
1709,  1710,  1711,  and  1712  of  this  act,  apply  to  a  like  case  in  an 
action,  brought  as  prescribed  in  this  article,  substituting  the  con- 
stable for  the  sheriff;  exceot  that  service  of  a  notice  and  of  a 
copy  of  the  claimant's  affidavit,  upon  the  plaintiff's  attorney,  as 
prescribed  in  section  1709,  must  be  made,  either  upon  the  plain- 
tiff personally,  or  upon  the  attorney  who  appears  for  him  beforf: 
the  justice;  and  that  the  sum  specified  in  the  undertaking,  given 
by  the  plaintiff  to  the  constable,  need  not  exceed,  .in  any  case, 
three  hundred  dollars. 

Id.,  I  9.    Bee  Go.  Proc.,  f  216. 

f  9980.  Defendmnt  mar  demand  Jvdvineiit  for  return. 

Where  a  chattel  has  been  replevied,  and  the  defendant  has  not 
required  the  return  thereof,  pending  the  action,  as  prescribed  in 
the  foregoing  sections  of  this  article,  he  may  in  his  answer, 
demand  judgment  for  the  return  thereof,  either  with  or  without 
damages  for  the  taking,  withholding,  or  detention. 

M.,  *  11. 

f  2981.   Proeeedlnss   In   tlie  action)  aetlon   npon  nnder- 

taklns. 

Section  1873,  section  1731.  excluding  subdivision  first  thereof, 
and  sections  1722,  1726,  1730,  1732,  1733,  1734,  and  1736  of  this 
act,  substituting  the  constable  for  the  sheriff,  apply  to  the  pro- 
ceedings in  an  action  in  a  justice's  court  to  recover  a  chattel,  and 
to  an  action  against  the  sureties  in  an  undertaking  given  therein 
except  as  otherwise  specially  prescribed  in  this  chapter. 

Bnbstltated  for  Id.,  S  10.  ' 
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I    2882.     Prorecdinira     -vrkeM     uutmnkomm     not     pevsommlly 

nerved. 

Wliere  the  defendant  does  not  appear,  and  the  summona  has  not 
been  personally  served  upon  him,  and  a  chattel,  or  part  of  a 
chattel,  to  recover  which  the  action  is  brought,  has  been  replevied, 
nnd  th(>  x^i'ocecdings  thereupon  have  been  duly  taken,  as  pre- 
scril  ed  in  this  article;  the  justice  must  proceed  to  hear  and  de- 
termine the  acti(ju,  with  respect  to  that  chattel  or  part  of  li 
chi>ttel;  or,  if  the  action  is  brought  to  recover  two  or  more  chat- 
tels, with  respect  to  those  which  have  been  replevied;  in  like 
manner  and  with  like  effect  as  if  the  aummona  had  been  personally 
served. 

li.  1831,  ch.  300.  I  12.  am'd. 

§  r033.  Wlien  action  not  affected  by  failure  to  replevy. 

V^here  the  summons  has  been  personally  served  upon  the  de- 
fenuant,  or  where  he  appears,  the  justice  must  proceed  to  hear 
and  determine  the  action,  althouRh  the  plaintiff  has  not  reqnlred 
the  chattel  to  be  replevied,  or  the  constable  has  not  been  able 
to  '»»plevy  it« 

7TS 
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&m»%.«  PLEADINGS,  §20^ 

TTTIiB  m. 

FL^adings;  inoludiag  oounterclaimc,  aad  prooeedixu^  upi 

aiiAwer  of  title. 

Sec.  2834.  When  Issue  to  be  Joined. 
2885.  Pleadiogv. 
2830.  Complaint. 

2837.  Wbat  cauaee  of  action  nay  be  Joi^^ed. 

2838.  Answer. 
2838.  Demurrer. 

2840.  General  rules  of  pleading. 

2841.  ▲ecoant.  or  inatrument  tor  payment  of  mon^ 

2842.  Court  may  require  items  to  be  exhibited . 

2843.  Immaterial   variance   to   be  disregarded. 
fiM4.  Amendment  of  pleadings. 

2845.  Counterclaims. 

2846.  Id.;    where  executor  or  trustee   is  a   party. 

2847.  Consequence  of  neglect  to  plead  counterclaim. 
L                     2848.  The  last  section  qualified. 

I  2848.  Judgment  upon  counterclaim. 

2850.  Judgment  wlien  accounts  exceed  |400. 

S51.  Answer  of  title. 
52.  Undertalcing  thereupon.  , 

2863.  In  what  coort  new  action  to  be  brought. 

2864.  When  action  bofore  Justice  to  be  discontinued. 
I                      2865.  Effect  of  failiii  ?  to  give  undertaking. 

2866.  When  title  comes  In  question  on  plaintiff's  own  showing. 

2067.  Pleadings   in  new  action.     Undertaking  before   Justice,    when   tip 

plicable. 
2868.  Answer  of  title  as  to  one  of  seTeral  causes  of  action. 

I  2934.  [Am'd,  1803.]    AVliea  Issne  to  bo  Joined. 

At  the  place,  and  witLin  one  hour  after  the  iime,  specified  in  the 
summons  for  the  return  thereof;  or,  where  an  order  of  arrest  is 

f  ranted  and  executed,  within  twelve  hours  after  the  defendant  is 
roufi[ht  before  the.  justice:  or,  where  no  summons  is  issued,  at 
the  time  when  the  parties  Toluntarily  appear  to  join  issue,  the 
pleadings  of  the  parties  must  be  made,  and  issue  must  be  joined. 
Where. both  parties  appear  upon  the  return  of  the  summons,  an 
issue  noiust  be  joined  before  an  adjournment  is  had,  except  when 
the  defendant  refuses  or  neglects  to  plead.  Where  nn  issue  of 
fact  or  an  issue  of  law  Is  joined  in  a  justice's  court,  or  before  a 
justice  of  the  peace  in  the  city  of  Brooklyn,  or  in  any  of  the 
towns  in  the  county  of  Kin^s,  in  which  the  judgment  demanded 
by  either  party  in  his  pleadings  exceeds  the  sum  of  one  hundred 
dollars;  or,  when  in  an  action  to  recover  a  chattel  or  chattels, 
the  value  of  which  as  fixed  by  either  party  in  his  pleadings  or  affi- 
davits exceeds  one  hundred  dollars,  the  defendant  may,  aft£r 
issue  joined  and  before  an  adjournment  is  granted  upon  his  appli- 
cation, apply  to  the  justice  before  whom  the  action  is  brought  for 
an  order  removing  the  action  into  the  county  court  of  the 
county  of  Kings.  Such  an  order  must  be  granted  upon 
the  defendant  filing  with  the  justice  an  undertaking  in 
a  sum  fixed  by  the  justice,  not  exceeding  twice  the  amount 
of  the  damages  claimed  or  twice  the  value  of  the  chaiiel 
or  of  all  the  chattels  claimed,  as  stated  in  the  pleading  or 
affidavits,  with  one  or  more  sureties,  approved  by  the  justice,  to 
the  effect  that  the  defendant  will  pay  to  the  plaintiff  the  amount 
of  any  judgment,  including  costs,  that  may  be  recovered  against 
him  In  the  county  court  in  the  action  so  removed.  From  the  time 
of  the  granting  of  the  order  the  county  court  of  Kings  county  has 
coiTi^lsance  of  the  action,  and  the  same  shall  be  tried  and  deter- 
mhied  by  said  county  court  as  if  originally  brought  therein.    The 
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justice  mnst  forthwith  deliver  to  the  clerk  of  the  county  court  all 
processes,  pleadings  and  other  papers  in  the  action  which  must 
be  filed,  entered  and  recorded,  as  the  case  requires,  in  the  latter 
office.  Costs  in  an  action  so  removed  shall  be  the  same  as  in  au 
original  action  commenced  in  said  county  court. 

L.  1893.  ch.  380. 

I  208B.  Pleaatns*. 

The  pleadings  in  a  justice's  court  are: 

1.  The  plaintifiTs  complaint. 

2.  The  defendant's  answer. 

3.  The  defendant's  demurrer  to  the  complaint,  or  to  one  or  more 
distinct  causes  of  action,  separately  stated  therein. 

4.  The  plaintiff's  demurrer  to  one  or  more  counterdaima  stated 
in  the  answer. 

Co.  Proc.,  8  64,  snbd.  1. 

8  2986.   [Am*d,  1006.]     Complaint. 

The  complaint  must  state,  in  a  plain  and  direct  manner,  the 
facts  constituting  the  cause  of  action.  In  an  action  arising  on 
contract  for  the  recovery  of  money  only,  or  on  an  account,  the 
plaintiff  or  his  agent,  at  or  before  the  time  of  the  issuing  of  the 
summons,  may  make  a  written  complaint  as  above  i)rovided, 
specifying  the  amount  actually  due  the  plaintiff  from  the  defend- 
ant, and  praying  judgment  for  the  amount  so  due,  which  said 
complaint  shall  be  signed  by  the  plaintiff  or  his  agent  and  veri- 
fied in  the  manner  and  as  provided  by  section  five  hundred  and 
twenty-six  of  this  code.  Said  summons  and  complaint  shall  be 
attached  and  shall  be  served  upon  the  defendant  by  delivering 
to  and  leaving  with  him,  personally,  true  copies  thereof,  not  lesH 
than  six  nor  more  than  twelve  days  before  the  return  day  of 
said  summons;  and  the  official  certificate  of  the  constable  mak- 
ing such  service  shall  be  sufficient  evidence  thereof. 
Id.,   subd.  3;  L.   1906,  ch.  291.    In  effect  Sept.   1,  1906. 

§  2037.  Wliat  camieB  of  action  may  be  Joined. 

The  plaintiff  may  unite,  in  the  same  complaint,  two  or  more 
causes  of  action,  where  they  all  arise  out  of: 

1.  The  same  transaction,  or  transactions  connected  with  the 
same  subject  of  action;  or 

2.  Contract,  express  or  implied;  or 

^.  Personal  injuries,  and  injuries  to  property,  or  either. 

But  it  must  appear,  upon  the  face  of  the  complaint,  that  all 
the  causes  of  action  so  united  belong  to  one  of  the  foregoing  sub- 
divisions of  this  section;  that  they  are  consistent  with  each  other; 
that  they  require  the  same  judj^nient;  and,  except  as  otherwise 
prescribed  by  law,  that  they  affect  all  the  parties.  Where  a 
cause  of  action,  for  which  a  defendant  might  be  arrested,  is 
united  with  a  cause  of  action,  for  which  he  cannot  be  arrested, 
an  execution  against  the  person  of  the  defendant  cannot  be 
issued  upon  the  judgment. 

(  2988.   [Am'dy  190B.]     Answer. 

The  answer  may  contain  a  general  denial  of  each  allegation  of 
the  complaint,  or  a  specific  denial  of  one  or  more  of  the  material 
allegations  thereof.  It  may  also  set  forth,  in  a  plain  and  direct 
manner,  new  matter,  constituting  one  or  more  defences  or  coun- 
terclaims. In  case  the  defendant  ai>pears  and  answers  in  an 
action  in  which  a  verified  complaint  has  been  served,  his  anjwer 
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shall  be  in  writing  and  shall  be  verified  as  aboye  provided  for  the 
verification  of  the  complaint. 
CD.  Proc.,  subd.  4,  |  64;  U  1006,  ch.  201.    In  effect  Sept  1»  1006. 

i  2930.  Demurrer. 

In  a  case  specified  in  subdivision  third  or  fourth  of  section  2935 
of  this  act,  a  party  may  demur  to  the  pleading  of  the  adverse 
party,  or.  it  it  is  a  complaint,  to  one  or  more  distinct  and  separate 
causes  oi  action,  where  it  is  not  sufficiently  explicit  to  be  under- 
stood; or  where  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  or  countei  claim,  .as  the  case  may  be.  If  the  court 
deems  the  demurrer  well  founded,  it  must  permit  the  pleading  to 
be  amended;  and  if  the  party  fails  so  to  amend,  the  defective 

F leading,  or  part  of  a  pleading  demurred  to,  must  be  disregarded, 
f  the  court  deems  the  demurrer  not  well  founded,  it  must  permit 
the  party  making  it  to  plead  over,  at  his  election. 
Go.  Fn>c.,  I  64,  Buhd.  6  and  7. 

I  2940.  General  roles  of  pleading. 

A  pleading,  except  as  otherwise  prescribed  in  section  2951  of 
this  act,  may  be  oral  or  written.  If  it  is  oral,  the  substance 
thereof  must  be  entered  by  the  justice  in  his  docket-book;  if  it  is 
written,  it  must  be  filed  by  him,  and  a  reference  to  it  made  in 
his  docket-book.  A  pleading  is  not  required  to  be  in  any  par- 
ticular form;  but  it  must  be  so  expressed,  as  to  enable  a  person 
of  common  understanding  to  know  what  is  intended. 

Id.,  gabd.  2  and  6,  am*d. 

I  2941.  Account,  or  Inatmment  for  parment  of  money. 

For  the  puipose  of  setting  forth  a  cause  of  action,  defence,  or 
counterclaim,  founded  upon  an  account,  or  upon  an  instrument  for 
the  payment  of  money  only,  it  is  sufficient  for  the  party  to  deliver 
the  instrument,  or  a  copy  of  the  account  to  the  court,  and  to  state 
that  there  is  due  to  him  thereupon,  from  the  adverse  party,  a 
specified  sum,  which  he  claims  to  recover  or  to  set  off. 
Id.,  rabd.  9. 

I  SIMS.  Court  mar  re^inlre  items  to  be  exhibited. 

The  court  may,  upon  the  request  of  either  party,  made  when 
issue  is  joined,  require  the  adverse  party  to  exhibit  his  account 
or  demand,  or  to  state  the  nature  thereof,  as  far  as  it  is  in  his 
power  so  to  do,  at  that  or  another  specified  time;  and  in  case  of 
bis  default,  it  may  preclude  him  from  giving  evidence  of  such 
parts  thereof,  as  have  not  been  so  exhibited  or  stated. 
Id.,  snbd.   14. 

I  2948.  Immaterial  variance  to  be  diareffarded. 

A  variance,  between  an  allegation  in  a  pleading  and  the  proof, 
must  be  disregarded  as  immaterial,  unless  the  court  is  satisfied 
that  the  adverse  party  has  been  misled  thereby,  to  his  prejudice. 
Id.,  Bnbd.  10. 

I  2944.  Amendment  of  pleadinam. 

The  court  must,  upon  application,  allow  a  pleading  to  be 
amended,  at  any  time  before  the  trial,  or  during  the  trial,  or  upon 
appeal,  if  substantial  justice  will  be  promoted  thereby.  Where  a 
party  atnends  his  pleading  after  joinder  of  issue,  or  pleads  over 
upon  the  decision  of  a  demurrer,  and  it  is  made  to  appear  to  the 
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satisfaction  of  the  court,  by  oath,  that  an  adjournment  is  neces- 
sarj'  to  the  adverse  party,  in  consequence  of  the  amendment  or 
pleading  oyer,  an  adjournment  must  be  granted.  The  court  Kiay 
also,  in  its  discretion,  require,  as  a  condition  of  allowing  au 
amendment,  the  payment  of  costs  to  the  adverse  party. 
Id.,  Bubd.  11. 

S  2946.  CoonterclalUftii. 

Sections  5()1  and  502  of  this  act  apply  to  a  counterclaim  in  an 
action  brought  in  a  justice's  court  ^  except  that  such  a  counter- 
claim cannot  be  interposed^  unless  it  is  of  such  a  nature,  that  a 
justice's  court  has  jurisdiction  of  a  cause  of  action  founded 
thereon. 

Substituted  for  2  R.  S.  834,  {  50  (2  Edm.  260,  251). 

S  2046.  Id.)  tvlier^  executor  or  trnHtee  !■  a  partr* 

Sections  505  and  506  of  this  act  apply  to  a  counterclaim  in  an 
action  against  a  person  sued  in  a  representative  capacity,  or  in 
favor  of  au  executor  or  administrator,  except  that  tne  defendant 
cannot  take  judgment  against  the  plaintiff,  upon  a  counterclauo, 
for  a  sum  exceeding  two  hundred  dollars. 
2  B.  S.  284,  H  55  and  56. 

S  2947,  Conaeqaence  of  nefl^lect  to  plead  coanterclalm. 

Where  the  defendant,  in  au  action  to  recover  damages  upon  or 
for  breach  of  a  contract,  neglects  to  interpose  a  counterclaim,  con- 
sisting of  a  cause  of  action  in  his  favor  to  recover  damages  for 
a  like  cause,  which  might  have  been  allowed  to  him  upon  the 
trial  of  the  action,  he,  and  every  person  deriving  title  thereto 
through  or  from  him,  are  forever  thereafter  precluded  from  main* 
taining  an  action  to  recover  the  same,  or  any  part  thereof. 
Id.,  f  67. 

S  294ft»  The  Inst  section   qualified. 

But  the  prohibition  contained  in  the  last  section  does  not  ex- 
tend to  either  of  the  following  cases: 

1.  Where  the  amount  of  the  counterclaim  is  two  hundred  dol- 
lars more  than  the  judgment  which  the  plaintiff  recovers. 

2.  Where  the  counterclaim  consists  of  a  judgment,  rendered  be- 
fore the  commencement  of  the  action,  in  which  it  might  have 
been  interposed. 

3.  Where  the  counterclaim  consists  of  a  claim  for  unliquidated 
damages. 

4.  Where  the  counterclaim  consists  of  a  claim,  upoii  which  an- 
other action  was  pending,  at  the  time  when  the  action  was  com- 
menced. 

5.  Where  judgment   is   taken   against   the  defendant,   without 

Eersonal  service  of  the  summons  upon  him,  or  an  appearance  by 
im. 

Id.,    §  68,   am'd;   L.    1S40,   ch.  .317  (2  Edm.   252). 

S  2949.  Jndirineiit  upon  coanterclalm. 

.Where  a  counterclaim  is  established,  which  equals  the  plam- 
tiff  s  demand,  the  judgment  must  be  in  favor  of  the  defendant. 
Where  it  is  less  than  the  plaintiff's  demand,  the  plaintiff  must 
p.5J«  judgment  for  the  residue  only.  Where  it  exceeds  the  plain- 
tiff's demand,  the  defendant  must  have  judgment  for  the  excess, 
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or  BO  much  thereof  as  is  due  from  the  plaintiff,  tunlfess  it  is  more 
than  the  BUin  of  two  hundred  dollars.  If  it  is  more  than  two 
hundred  dollars,  or  if  no  part  of  it  is  due  from  the  plaintiff, 
the  justice  must,  at  the  election  of  the  defendant,  either: 

1.  Set  off  so  much  of  the  counterclaim  as  is  sufficient  to  sat- 
isfy the  plaintiff's  demand,  and  render  judgment  for  the  defendant 
for  his  co«ts;  in  which  case,  the  defendant  may  maintain  an  ac- 
tion for  the  residue;  or, 

2.  Bender  a  judgment  of  discontinuance  with  costs;  in  which 
case,  the  defendant  may  thereafter  maintain  an  action  for  the 
whole. 

Where  part  of  the  excess  is  not  due  from  the  plaintiff,  the  judg- 
ment does  not  prejudice  the  defendant's  right  to  recover,   from 
anoth<jr  person,  so  much  thereof  as  the  judgment  does  not  cancel. 
Id.,  M  68,  63,  and  part  of  |  68. 

S  29SO.  Jndfnnent  Trlien  accoonta  exceed  9400. 

Where,  upon  the  trial  of  an  action,  the  sum  total  of  the 
aceouBts  of  both  parties,  prored'to  the  satisfaction  of  the  jus- 
tice, exceeds  four  hundred  dollars,  judgment  of  discontinuance 
muat  be  rendered  against  the  plaintiff,  with  costs. 

2  a  8.  234.   f  M. 

I  29S1.  Anawer  of  title. 

The  defendant  may,  either  with  or  without  other  matter  of 
defence,  set  forth  in  his  answer  facts,  showing  that  the  title  to 
real  property  will  come  in  question.  Such  an  answer  must  be 
in  writing;  and  it  must  be  signed  by  the  defendant,  or  his  attor- 
ney or  agent,  and  delivered  to  the  justice.  The  justice  must, 
thereupon,  countersign  the  answer,  and  deliver  it  to  the  plaintiff. 

Co.   Proc.,   S  66. 

S  8952.  Undertaklnir  tberevpon. 

In  the  case  specified  in  the  last  section,  the  defendant  must 
also  deliver  to  the  justice,  with  the  answer,  a  written  undertaking. 
executed  by  one  or  more  sureties,  approved  by  the  justice;  to 
the  effect  that,  if  the  plaintiff,  within  twenty  daj^s  thereafter, 
deposits  with  the  justice  a  summons  and  complamt  in  a  new 
action,  for  the  same  cause,  to  be  brought  in  the  proper  court,  as 
prescribed  in  the  next  section,  the  defendant  will,  within  twenty 
days  after  the  deposit,  give  a  written  admission  of  the  service 
thereof.  Where  the  defendant  was  arrested  in  the  action  before 
the  justice,  the  undertaking  must  further  provide,  that  ho  wiil, 
at  all  times,  render  himself  amenable  to  any  mandate,  which 
may  be  issued  to  enforce  a  final  judgment  in  the  action  so  to  be 
brought.  If  the  defendant  fails  to  comply  with  the  undertaking, 
the  sureties  are  liable  thereupon,  to  an  amount  not  exceeding 
two  hundred  dollars. 
Id.,  part  of  §  66,  am'd. 

I  2958.  In  what  eoart  new  action  to  be  bronirlit. 

The  court  in  which  a  new  action  is  to  be  brought,  as  prescribed 
in  the  last  section,  is  the  supreme  court,  or  the  county  court  of 
the  justice's  county,  at  the  plaintiff's  eloction;  except  that. 
where  the  justice  is  a  justice  or  the  peace  of  the  citv  of  Buffalo, 
it  is  the  superior  court  of  Buffalo. 
Id.,  ff  66. 
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I  2964.  "Wlien  aetloM  before  Jvatlee  to  be  dUieomtUivecl. 

Upon  the  delivery  of  the  undertaking  to  the  jnstice,  the  action 
before  him  is  discontinued,  and  each  party  must  pay  his  own 
costs.  The  costs  so  paid  by  either  party  must  be  allowed  to  him, 
if  he  recovers  costs  in  the  new  action,  to  be  brought  as  prescribed 
in  the  last  two  sections.  If  the  plaintiff  fails  to  deposit  with 
the  justice  a  summons  and  complaint  in  the  new  action,  before 
the  expiration  of  twenty  days  after  the  deliyery  of  the  under- 
taking, the  defendant  may  maintain  an  action  against  the  plaintiff 
to  recover  his  costs  before  the  justice. 

Id.,  s  67. 

g  29BS.  Bffect  of  fallare  to  ylTe  ondertAlclnir. 

If  the  undertaking  is  not  delivered  to  the  justice,  he  has  juxIb- 
diction  of  the  action,  and  must  proceed  therein;  and  the  defendant 
is  precluded,  in  his  defence,  fron}  drawing  the  title  in  question. 

Id.,  S  68. 

I  20S6.  When  title  comes  in  aveiitioii  on  plaintiff's  oifm 
■hoipvinff. 

If,  however,  it  appears,  upon  the  trial,  from  the  plaintiff's  own 
showing,  that  the  title  to  real  property  is  in  question,  and  the 
title  is  disputed  by  the  defendant,  the  justice  must  dismiss  the 
complaint,  with  costs,  and  render  judgment  against  the  plaintiff 
accordingly. 
Co.  Proc..  §  59. 

§  29S7.  Plendinars  in  nevr  action.  Vndertaldnv  before 
Justice,  Tvhen  applicable. 

In  the  new  action,  to  be  brought  after  an  action  before  a  jof- 
tioe  is  discontinued,  by  the  delivery  of  an  answer  and  an  under- 
taking, as  prescribed  in  the  last  six  sections  of  this  act,  the 
plaintiff  must  complain  for  the  same  cause  of  action  only,  upon 
which  he  relied  before  the  justice;  and  the  defendant's  answer 
must  set  up  the  same  d^^fence  only,  which  he  made  before  the. 
justice.  If  the  action  is  to  recover  a  chattel,  which  was  re-* 
nleviod  in  the  justice's  court,  each  undertaking,  ^ven  in  the 
3ustice*R  court,  continues  to  be  valid  in,  and  is  appUcable  to,  the 
new  action. 

Id.,  s  CO. 

S  29K8.  An  surer  of  title  as  to  one  of  aeveral  eaiiaea  of 
action. 

Where,  in  an  action  before  a  justice,  the  plaintiff  has  two  or 

more  causes  of  action,   and   the  defence,  that  the  title  to  real 

property  will  come  in  question,  is  interposed  as  to  one  or  more, 

but  not  as  to  all  of  them;  the  defendant  may  deliver  an  answer 

and    undprtnkinK    as    prescribed    in    sections   2951    and    2952    of 

this  act,  with  respect  to  the  cause  or  causes  of  action  only.  In 

which    title    will    so    rome    in   question.     Whereupon   the   justice 

must  discontinue  the  action  as  to  those  causes  of  action  only;  the 

plaintiff   may    commence   a    new   action    therefor   in   the    proper 

court;  and  the  original  action  must  proceed  as  to  the  other  caoses. 

Id.,  pi&-t  of  S  82. 
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TITLE  IV. 
Proceedixigs  between  the  joinder  of  iMue  and  the  triid. 

Artii*H  1.  Adjoura  meats. 

2.  Compelliug  the  atteod«Dce  of  a  wltneif. 
8.  Commission  to  take  testimony. 

AATICI^B  FIRST. 

Adjoitrnm  -itts. 

Bee.  2060.  Adjoiununeat  by  justice. 

2960.  Adjournment  on   application  of   plaintiff. 

2861.  Adjoornmeut  on  application  of  defendant. 

2962.  Id.:  undertaking  tberenpoa. 

2968.  Undertaking  to  procure  diecharge  of  defendant  from  custody. 

2964.  When  defendant  to  be  discharged. 

296C.  Bubeeqoent  adjournments. 

2966.  Justice  may  impose  conditions  upon   adjournment. 

2967.  Adjournment  when  warrant  to  attach  absent  wltnens  Is  Issued. 
Adjoamment   not  to  exceed   ninety  days. 


1  2968.  Adjowmnent  br  Jvatlee. 

At  the  time  of  the  return  of  a  summons,  or  of  the  joinder  of 

Issue  without  process,  but  at  no  other  time,  the  justice  may,  in 

his  discretion  and  upon  his  own  motion,  adjourn  the  trial  of  the 

^action  not  more  than  eight  days,  unless  the  defendant  has  been 

arrested;  in  which  case,  no  such  adjournment  shall  be  made. 

2  B.  8.  288,  ii  67,  68  (2  Bdm.  254). 

I  2960.  Adjovrament  on  application  of  plalntllT. 

At  the  time  of  the  return  of  a  summons,  or  of  the  joinder  of 
issue  without  process,  the  justice  must,  upon  the  applicatiuii 
of  the  plaintiff,  adjourn  the  trial  of  the  action,  not  more  than 
eight  days,  to  a  time  fixed  by  the  justice.  But  such  an  adjourn- 
ment shall  not  be  granted  unless  the  plaintiff  or  his  attorney,  If 
required  by  the  defendant,  makes  oatn  that  the  plaintiff  cannot, 
for  want  of  some  material  testimony  or  witness,  specified  by 
him.  safely  proceed  to  trial. 

Id.,  part  of  ff  69  and  70  (2  Edm.  264.  256). 

i  2961.  Adjonrament  on  application  of  defendant. 

At  the  time  of  the  joinder  of  issue,  the  justice  must,  upon  the 
application  of  the  defendant,  adjourn  the  trial  of  the  action, 
upon  his  complying  with  the  following  requirements: 

1.  The  defendant  or  his  attorney  must,  if  required  by  the 
plaintiff,  or  by  the  justice,  make  oath  that  he  verily  believes 
that  the  defendant  has  a  good  defence  to  the  action,  and  that 
be  cannot  safely  proceed  to  trial,  for  want  of  some  material 
testimony  or  witness,  specified  by  him. 

2.  If  required  by  tne  plaintiff,  and  the  defendant  has  not  been 
arrested  in  the  action,  an  undertaking  must  be  given  to  the 
plaintiff  in  behalf  of  the  defendant,  as  prescribed  in  the  next 
section.  But  such  an  undertaking  need  not  be  given,  where  the 
action  is  to  recover  a  chattel. 

Bueh  an  adjoumment  must  be  for  such  a  reasonable  time, 
fixed  by  the  justice,  as  will  enable  the  defendant  to  procure  th« 
testimony  or  witness. 

Id.,  H  74  and  70. 
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1  2962.   Id.  I   nndertakinv  tlterevpon. 

The  undertaking  prescribed  in  the  last  section  mut  be  exeentetf 
by  one  or  more  sureties,  approved  by  the  justioe;  and  most  be 
to  the  effect  that,  if  the  plaintiff  recovers  judgment  in  the  action: 
and  if,  before  the  expiration  of  ten  days  after  tlie  plaintiff 
becomes  entitled  to  an  execution  upon  the  jtadgment,  the  de- 
fendant removes,  secretes,  assigns,  or  in  any  way  disposes  of 
any  part  of  his  property,  liable  to  levy  and  sale  by  virtue  of  an 
execution,  except  for  the  necessary  support  of  himself  and  hit 
family,  and  if  an  execution  upon  the  judgment  is  returned 
wholly  or  partly  unsatisfied;  the  sureties  will,  upon  demand, 
pay  to  the  plaintiff  the  sum  due  upon  the  judgment. 

L.   1831.  ch.  800,  S  40  (4  Bdm.  474). 

I  2863.  Undertaklngr  t€^  orocvre  dlseliarKe  of  defendamt 
from  ovatody. 

Where  the  defendant  has  been  arrested,  the  trial  most  be 
adjourned  upon  his  application,  upon  the  same  terms,  and  in 
the  same  manner,  as  where  he  has  not  been  arrested;  except  that 
the  undertaking  prescribed  in  the  last  section  need  not  bei 
given.  A  defendant,  who  procures  such  an  adjoojrmnent,  muBt 
continue,  during  the  time  of  adjournment,  in  the  custody  of 
the  constable;  unless  he  gives  an  undertaking  to  the  plaintiflt 
with  one  or  more  sureties,  approved  by  the  justice,  to  the  effect 
that,  if  the  plaintiff  recovers  judgment  in  the  action;  and  if  an 
execution  is  issued  thereupon  against  the  person  of  the  defendant, 
within  ten  days  after  the  plaintiff  is  entitled  to  the  same;  and 
if  a  return  is  made  thereto,  on  or  after  the  return  day  thereof , 
that  the  defendant  cannot  be  found;  the  sureties  will  pay  to  the 
plaintiff  the  amount  due  upon  the  judgment.  If  such  an  under- 
taking is  given,  the  defendant  must  be  discharged  from  custody. 

2  R.  B.  239,  240,  part  of  SI  71,  77  and  76  (2  Edm.  266). 

I  2964.  When  defendant  to  be  dlsoluirffed. 

If  the  trial  of  an  action,  in  which  the  defendant  has  been 
arrested,  is  adjourned  with  the  consent  of  both  parties,  or  upon 
^e  application  of  the  plaintiff,  the  defendant  must  be  discharged 
from  custody. 

^    Id.,  8  72. 

i  2966.  Subsequent  adjournmenta. 

The  justice  must,  upon  the  application  of  the  defendant, 
grant  a  second  or  subsequent  adjournment  of  the  trial  of  the 
action,  upon  the  defendant's  giving  security,  if  required,  as 
prescribed  in  the  foregoing  provisions  of  this  article,  where  he 
applies  for  a  first  adjournment;  and  upon  his  proving,  by  his  own 
oath  or  otherwise,  to  the  satisfaction  of  the  justice,  that  he 
cannot  safely  proceed  to  trial  for  want  of  some  material  testi- 
mony or  witness;  and  that  he  has  used  due  diligence  to  obtain 
the  testimony  or  witness.  But  if  the  defendant  has  given  an 
undertaking  upon  a  former  adjournment,  a  new  undertaRing  need 
not  be  given,  unless  it  is  required  by  the  justice,  or  by  the  sure- 
ties in  the  former  undertaking. 

Id.,  f  76. 

I  2966.  Justice  mux  inipo«e  eondltlons  upon  adio««m- 
■sent. 

Upon  granting  the  defendant's  application  for  an  aujournment, 
where  the  trial  has  been  once  adjourned,  or  where  the  plaintiff 
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U  a  non-reflident  of  the  consty,  the  justice  may,  in  his  discretion, 
upon  the  plaintifTs  application^  direct  that  any  witness  on  the 
imrt  of  the  plaintiff,  who  is  in  attendance,  be  then  examined 
under  oath  before  the  justice.  Thereupon  tne  testimony  of  the 
witness  must  be  reduced  to  writing,  certified  by  the  justice,  and 
retained  by  him;  to  be  read  upon  the  trial,  with  the  same  effect, 
and  subject  to  the  same  objections,  as  if  it  was  then  giyen  oraUy 
by  the  witness. 

2  R.  8.  289,  240,  i  70. 

i  8867.  Adjovrnmeiit  iFriten  ^rarraut  to  attacb  a/>«ent  f^t«« 
mess  !■  issued. 

Where,  upon  a  trial,  a  warrant  ot  attachment  is  issued  to  com* 
pel  the  attendance  of  a  witness,  who  has  failed  to  nppear  in 
obedience  to  a  subpoena,  the  justice  may,  in  his  discretion,  ad* 
joum  the  trial,  for  such  a  time  as  he  deems  necessary  for  ^« 
return  of  the  warrant,  not  exceeding  five  days. 

f  8868.  Adlovriunent  not  to  exceed  ninety  days. 

The  trial  of  an  action  shall  not  be  adjourned  to  a  time  beyond 
ninety  days  from  the  joinder  of  issue,  without  the  consent  of  both 
parties,  except  in  one  of  the  following  cases: 

1.  Where  a  venire  has  been  duly  issued,  but  a  jury  has  not 
been  procured,  so  that  it  is  necessary  to  issue  a  new  venire,  or 
to  summon  one  or  more  talesmen,  the  trial  may  be  adjourned* 
not  more  than  two  days  beyond  the  ninety  days,  in  order  to 
enable  the  jury  to  be  procured. 

2.  Where  a  jury  has  not  been  able  to  agree  upon  a  verdict, 
and  is  discharged,  the  trial  may  be  adjourned  a  sufficient  time 
beyond  the  ninety  days,  to  enable  a  new  jury  to  be  procured,  as 
prescribed  in  title  fifth  of  this  chapter. 

8.  Where  a  warrant  of  attachment  has  been  issued  to  compel 
the  attendance  of  a  witness,  as  prescribed  in  the  last  section,  or 
a  warrant  has  been  issued  to  commit  a  recusant  witness,  as  pre- 
scribed in  title  fifth  of  this  chapter,  an  adjournment  made  there- 
upon,  as  prescribed  by  law,  is  not  deemed  a  part  of  the  ninety 
days. 

8m  2  E.  S    289,  240.  I  78. 
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article:  SBCOlfD. 

Compelling  tJie  attendance  of  a  witnesBm 

■•e.  aOM.  When  Justice  mmj  Itsae  rabpoeoa. 

2970.  SubpoeiM;  bow  terTed. 

2971.  Warrant  of  attacbment  against  defaulting  witiiMt. 

2972.  Id.;  bow  executed;  foes  thereupon. 

2978.  Id.;  when  witness  is  in  adjoining  county. 

2974.  Fine  for  refusing  to  attend,  or  to  testify. 

2975.  Id.;   bow   imposed. 

2976.  Minute   of   conviction. 

2977.  Ezecurlon  thereupon. 

2978.  Money  collected;    bow  applied. 

2979.  Defaulting  witness   liable  for  damages. 


S  3B960.  IVlieA  Jnatlee  mar  iMiie  snbpoci 

A  jastice  of  the  peace  may  issno  a  subpoena,  to  compel  a  wit- 
ness to  attend,  in  the  county  whore  the  justice  resides,  or  in  an 
adjoining  county,  but  not  otherwise,  for  the  pucpose  of  testify- 
ing upon  the  trial  of  an  action,  ponding  before  himself,  or  before 
another  justice.  The  subpoena  mny  require  the  witness,  except 
as  otherwise  expressly  preecribod  by  law,  to  bring  with  nim  any 
book  or  paper,  relating  to  the  merits  of  the  action.  But  a  justice 
shall  not  issue  a  subpoena  to  compel  the  attendance  of  a  witness 
before  another  justice,  unless  the  person  applying  therefor  proves, 
by  his  own  oath,  or  the  onth  of  anr^tbor  person,  that  an  action  is 
actually  i)ending  before  the  other  justice. 

2  R.  S.  239.   240,  i|  80  and  81.    See  |  3135,  poet. 

t 

S  2970.  Subpoenal  Ito^r  served. 

A  subpoena  may  be  served  by  a  constable,  or  by  any  other  pep- 
son.  It  must  be  served  by  reading  it,  or  'Stating  its  contents,  to 
the  witness,  and  by  paying  and  tendering  to  him  his  lawful  fee 
for  one  day's  attendance  as  a  witness.  Where  it  is  served  by  a 
constable,  his  return  thereto,  stating  the  manner  of  service  and 
the  sum  paid,  is  presumptive  evidence  of  the  facts  therein  stated. 

Id..   S  82. 

I   2&71.  Warrant   of  attacbment   asalnat   defanltlny  vrlt- 


Where  it  is  made  to  appear,  to  the  satisfaction  of  the  justice, 
by  affidavit  or  other  proof,  that  a  person,  duly  subpoenaed  to 
attend  before  him  in  an  action,  has  refused  or  neglected  to  attend 
as  a  witness  in  obedience  to  the  subpoena;  and  no  just  cause  for 
the  neglect  or  refUBal  is  shown  to  exist;  and  the  party,  in  whose 
behalf  the  witness  was  subpoenaed,  or  his  attorney,  makes  onth 
that  the  testimony  of  the  witness  is  material;  the  justice  must 
issue  a  warrant  of  attachment,  directed  generally  to  any  con- 
stable of  the  county,  for  the  purpose  of  compelling  the  attendance 
of  the  witness. 

Id.,  9  83,  am*d;  L.  1834,  cb.  236. 

{  2972.  Id.}  bo^r  executed )  fees  iberenpon. 

Such  a  warrant  of  attachment  must  be  executed  in  the  same 
manner  as  an  order  of  arrest.  The  fees  of  the  justice  and  con- 
stable for  issuing  and  serving  it,  must  be  paid  by  the  person 
against  whom  it  is  issued,  unless  he  shows  a  reasonable  excuse, 
to  the  satisfaction  of  the  justice,  for  his  omission  to  attend;  in 
which  case,  the  party  procuring  the  warrant  must  pay  tlieni»  and. 
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if  he  recovers  costs,  the  Amount  thereof  must  be  allowed  to  him 
UH  part  of  bis  costs. 

2  R.   S.  239.  240,  I  84.  ' 

S  2073.  I«k.|  'vrben  fHtness  is  In  adjolnlnff  county. 

Where  the  dcUnquent  witness  is  within  an  adjoining  county, 
the  constable,  to  whom  the  warrant  of  attachment  is  directed, 
may  arrest  the  witness  in  that  county,  and  bring  him  before  the 
justice.  The  constable,  while  he  is  within  the  adjoining  county 
for  that  purpose,  has  all  the  powers  of  a  constable  of  that  county, 
with  rt'iiiAci  to  the  warrant  so  issued  to  him. 

1  2074.  Fine  for  returning  to  attend,  or  to  testify. 

A  person,  duly  subpoenaed  as  a  witness,  who,  without  a  reason 
able  e^ccuse,  proved  by  his  oath  or  the  oath  of  another  pensoi^. 
fails  to  attend;  or,  attending,  refuses  to  testify;  must  be  fined, 
by  the  justice  before  whom  the  action  is  pending,  for  each  non- 
attends  nee  or  refusal,  such  a  sum,  not  less  than  one  dollar  nor 
more  than  ten  dollars,  as  the  justice  thinks  it  reasonable  to 
imiwse  upon  him,  as  a  fine  therefor. 

2  R.  S.  230,  240,  {  85,  am'd. 

I  2976.  Id.;  hovr  Imposed. 

The  fine  may  be  summarily  imposed  by  the  justice,  upon  the 
application  of  the  party  in  whose  behalf  the  witness  was  sub- 
poenaed, at  any  time  during  the  trial,  when  the  defaulting  wit- 
ness is  present,  and  has  an  opportunity  to  be  heard.  If  it  is  not 
imposed  during  the  trial,  the  justice,  at  any  time  within  five  days 
after  judgment  is  rendered,  must,  upon  the  application  of  the 
party,  issue  a  warrant,  directed  generally  to  any  constable  of  the 
county,  commanding  him  to  arrest  the  defaulting  witness,  and  to 
bring  him  before  the  justice,  at  a  time  and  place  therein  specified, 
the  time  to  be  not  more  than  twelve  days  after  issuing  the  war- 
rant, to  show  cause  why  a  fine  should  not  be  imposed  upon  him. 

Id..  I  86. 

I  2970.  Minute  of  con-vlctfon. 

The  justice  imposing  the  fine  must  enter  in  his  docket-book  a 
minute  of  the  conviction,  of  the  cause  thereof,  of  the  amount  of 
the  fine,  and  of  the  costs.  The  minute  is  deemed  a  judgment 
a^^ainst  the  delinquent,  in  favor  of  the  officer  to  whom  fines  are 
directed  to  be  paid,  by  section  2875  of  this  act. 

Id..  8  87.  ftm'd. 

I  2977.  Bzeontlon  thereupon. 

If  the  whole  amount  of  the  fine  and  costs  is  not  forthwith  paid 
to  the  justice,  he  must  issue  an  execution,  directed  generally  to 
any  constable  of  the  county,  commanding  the  constable  to  collect 
the  sum  remnininir  unpaid,  of  the  goods  and  chattels  of  the  de- 
linquent, within  the  county,  and.  for  wnnt  thereof,  to  take  him. 
and  convey  him  to  the  jnil  of  the  *^oi>nty.  there  to  remain  until 
he  pays  that  sum,  not  oxoeeding:  t>nrty  dnys.  Upon  the  delin- 
quent being  committed  to  jail,  the  koi'Dor  thereof  must  keep  him 
In  close  custody  therein,  until  he  is  entitled  to  a  discharge,  as 
specified  in  the  execution. 
Id.,  f  88. 
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1  89T8.  Money  collected^  bcvr  applied* 

The  money  collected  by  virtue  of  the  execution  must  be  forth- 
with paid  by  the  constable  to  the  justice.  The  justice  must, 
within  ten  days  after  he  receives  a  fine,  or  any  part  thereof^ 
from  the  constable  or  the,  deliuauent,  pay  the  mouey  to  the  officer, 
to  whom  the  fines  are  directed  to  be  paid,  by  section  2875  of  this 
act,  for  the  use  of  the  poor. 

2  B.  8.   239,   240,   f  88. 

I  2979.  Defanltlnar  'vrltness  liable  fmr  damaves. 

A  person,  subpoenaed  as  prescribed  in  this  article,  who  noff 
lects  or  refuses  to  obey  the  subpoena,  or  to  testify,  is  also  liable 
to  the  party,  in  whoso  behalf  he  was  subpoenaed,  for  all  dam- 
ages which  the  party  sustains  by  reason  of  nis  neglect  or  refnsiiL 

Id.,   i  90,  ftm'd. 
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article:  third.* 

Commission  to  take  testimony, 

S6«.  2960.  GommlmfOD  to  ezmnlne  wltn^B  npon  tnterroiniiorleft. 

8081.  W.;  orally.  *^ 

2982.  When  and  bow  granted. 

2068.  Adjoarnment. 

2964.  BxMUtiuu  and  retnni  of  commlMloD. 

2986.  Receipt  thereof  by  Justice. 

2986.  Wbeo  depositiOD  evidence. 

2967.  Powera    of    oommlaaioQera. 

I  2980.  CommlKalon  to  examine  ^vrttness  upon  Inter*- 
rotffttorles. 

Where  the  defendant  has  neglected  to  appear  upon  the  return 
of  a  summons,  or  has  failed  to  answer  the  complaint,  or  where 
an  issue  of  fact  has  been  joined  in  an  action;  and  it  appears,  by 
affidavit,  upon  the  application  of  either  pnrty,  that  a  witness,  not 
within  the  county  where  the  action  is  pending,  or  no  adjoiaiiig 
county,  is  material  in  the  prosecution  or  deCeuce  of  the  action, 
the  justice  may  award  a  commission  to  one  or  more  competent 
persons,  authorizing  them,  or  either  of  them,  to  examine  the 
witness  under  oath,  upon  interrogatories  to  be  settled  by  the 
justice,  or  by  the  written  agreement  of  the  parties,  and  indorsed 
upon  pr  annexed  to  the  commission;  to  take  and  certify  the  de- 
position of  the  witness;  and  to  rcturju  the  same  by  mail^  addressed 
to  the  justice. 

L.  1888.  cH.  243,  {  2,  am'd;  L.  1847.  cb.  329  (4  Bdm.  640). 

S  2961.  Id.)  orally. 

If  both  parties  expressly  consent,  a  commiBsion,  granted  as 
prescribed  m  this  article,  may  issue  without  written  interroga- 
tories, and  the  deposition  may  be  taken  upon  oral  questions.  In 
that  case,  section  900  of  this  net  applies  to  the  execution  of  the 
commission;  and  a  copy  of  that  section  must  be  annexed  thereto. 
Notice  of  the  time  or  place  of  the  examination  of  a  witness,  by 
virtue  theteof,  need  not  be  given. 

I  2982.  MTben  and  bo'w  grranted. 

The  commission  may  be  granted  by  the  justice  without  notice, 
upon  the  application  of  the  plaintiff,  made  at  the  return  of  the 
summons,  or  upon  the  application  of  either  party,  made  at  the 
time  of  tne  joinder  of  issue.  It  may  also  be  granted  at  any  time 
lifter  the  joinder  of  issue,  upon  the  nnplicntion  of  oithor  party, 
accompanied  with  proof,  by  affidavit,  that  six  days'  written  notice 
of  the  application  has  been  served  upon  the  adverse  party,  either 
personally,  or  by  service  upon  the  attorney,  who  appeared  for 
him  before  the  justice. 

L.  1888,  cb.  243,  (  8. 

I  2988.  Adjournment. 

Where  a  commission  is  granted  upon  the  application  of  the 
plaintiff,  he  is  entitled  to  one  or  more  adjournmentR  of  the  trial, 
AS  may  be  necessary  to  procure  the  conimission  to  be  executed 

•  This  article  la  made  appHcaMp  to  District  Courts  In  New  York  city,  bj 
CoDtolidatlOQ  Act  of  1882.   ch.  410.   §  1368. 
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&ud  returned;  not  exceeding  the  length  of  time  for  which  the 
trial  might  be  adjoamed  upon  the  application  of  the  defendant. 

L.   1841«  ch.  188,  I  1  (4  Bdm.  548). 

I  2984.  EiXeciition  and  retitm  of  commlsaloB. 

The  commission  must  be  executed  and  returned,  as  prescribed 
in  section  901  of  this  act;  and  a  copy  of  that  section  must  be 
iiuuexed  thereto,  except  that  subdivision  sixth  thereof  may  be 
omitted. 

Substituted  for  L.  1838,  ch.  248,  M  (^  ^^m*  ^1)* 

S  22086.  Receipt  thereof  by  Jnstlee. 

The  justice,  to  whom  the  package  containing  the  commission  is 
truusmitted  by  mail,  must 'ictr^ive  it  from  the  post-otfice,  and 
oi)eu  and  file  it,  indorsing  thereupon  the  date  of  his  so  doing.  It 
must  remain  on  file  with  him,  until  the  trial;  but  either  party 
is  entitled  to  inspect  it  on  file. 

I  2866.  "Wbett  deposition  evldenee. 

Sections  902  and  003  of  this  act  apply  to  a  commission,  issued 
ns  prescribed  in  this  article;  and  to  the  execution  thereof.  A 
(lojiosition  taken  thereunder  may  be  read  in  evidence  u^on  the 
trial  by  either  party,  and  has  the  effect  specified  in  section  911 
of  this  act. 

f  9087.  Pofrera   of  eomiiiis»loner«. 

Where  the  commission  is  executed  within  the  State,  the  com- 
missioner,  or,  if  there  are  two  or  more,  a  majority  of  them,  haTe 
the  same  power  to  issue  a  stibpoena,  to  swear  a  witness,  and  to 
compel  his  attendance,  that  a  justice  of  the  peace  has,  in 
Action  pending  before  nim. 

L.   1841.  ch.  188,  I  2  (4  Bdm.  R4<n. 
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TITLE  V. 

Trial  and  its  incidCKts, 

Ser.  2988.  Effect  of  failnre  of  defi^iulant   to  appear. 
2080.  When   justlro   to   try   Ihsuo  of  fact. 
2000.  "Whoii   jury  trial   may  be  demanded. 
2901.  Drawing  j'Jrors. 

2002.  Id.  ;    In  action  between  two   towns,   etc. 
2993.  Venire;   aorvlce  and  return   thereof. 
2004.  Ballots;  how  prepared. 

2003.  Drawing  Juror*. 
200C.  Jurors  In  default. 
2007.  New  venire,  etc. 
2A08.  Juror's  oath. 

2000.  Jury  to  hear  proofs. 

3000.  Witness's  oath. 

300t.  Witno.«8  refuHinc:  to  be  «worn,  etc.     Warrant  thereupon. 

.1002.  Contents  of  warrant ;   imprisonment   of  rccujtaut  witness. 

.100.3.  Adjournment  thereupon. 

3004.  Ex  parte  aflldaTlt;   when  evidence. 

3005.  Competency   of   witness;    how  determined. 

3006.  Constable  to  keep  Jury;  Jils  oath. 

3007.  Rendition   of  verdict ;   i)lalntinr  nee<l  not  be  called. 
;-!008.  Jury   when   to  ho  discharjred ;   now  venire. 

3009.  Fine  to  be  Imposed  on  defaulting  Juror. 

# 

1  2988.  [Am'd,  1906.]  Efleot  of  fallnre  of  defendant  <o 
Appear. 

Where  the  defendant  mnkeR  default  in  appearing  or  pleadinir, 
upon  the  return  of  a  summons,  which  has  been  duly  served  as 
prescribe<i  in  this  chapter,  the  justice  must  hear  the  allegations 
and  proofs  of  the  plaintiff,  and  render  judgment  according  to 
law  and  equity,  as  the  very  right  of  the  case  appears,  except  in 
an  action  commenced  by  the  service  of  a  summons  anct  verifieu 
complaint  as  provided  by  section  twenty-nine  hundred  and  thirty- 
six  of  this  code,  in  which  case  judgment  may  be  entered  as 
provided  by  section  twenty-eight  hundred  and  ninety-one  of  this 
code. 

2  R.  S.  242,  S  02  (2  Edm.  259)  >:  L.  1900.  eh.  201.  In  effect  Sept.  1, 
1906. 

I  9980.  When  Justice  to  try  Isane  of  fact. 

Where  an  issue  of  fact  has  been  joined,  if  neither  party  de- 
mands a  trial  by  jury,  the  justice  must  try  ,the  issue  hoar  the 
allegations  and  proofs  of  the  parties  and  render  judgment  as 
prescribed  in  the  last  section. 

Id.,  f  91. 

f  2000.  [Am'd,  1A97,  1009.1  IVTlien  Jvry  trial  may  be  de- 
manded. 

« 

At  the  time  when  an  issue  of  fact  is  joined  either  party  may 
demand  a  trial  by  jury,  and  unless  so  demanded  at  the  joining  of 
issue  a  jury  trial  is  waived.  The  party  demanding  a  trial  by  jury 
shall  thereupon  pay  to  the  justice  the  statutory  fees  for  the  at- 
tendance of  each  person  to  be  summoned  and  for  the  jurorts  to 
serve  upon  the  trial,  and  also  the  fees  to  which  the  constable  is 
entitled  for  notifying  the  persons  to  be  drawn  as  jurors.  The 
fees  so  deposited  shall  be  delivered  by   the  justice  to  the  coa- 
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Btable  serviug  the  venire,  and  by  hiiu  shall  be  paid  out  as  ^t^- 
Quired  by  law.  In  default  of  a  deposit  as  aforesaid  the  justice 
shall  proceed  as  if  no  demand  for  trial  by  jury  had  been  made. 
And  the  town  clerk  of  every  town  in  this  state  shall  deliver  to 
each  of  the  justices  of  the  peace  in  his  town  a  certified  copy  of 
the  list  filed  with  him,  in  pursuance  of  section  five  hundred  and 
five  of  the  judiciary  law,  and  he  shall  also  deliver  to  each  of 
said  justices  a  certified  copy  of  any  such  list  hereafter  filed  with 
him,  within  ten  days  after  the  same  shall  be  filed.  The  town 
clerk  is  entitled  to  a  fee  of  one  dollar  for  each  copy  of  said  list 
so  delivered.  Any  town  clerk  who  shall  neglect  to  deliver  a 
copv  of  the  list  to  each  of  the  justices  of  the  town  tvithin^  the 
time  above  prescribed,  shall  forfeit  ten  dollars  for  each  failure, 
to  be  sued  for  and  recovered  by  the  overseers  of  the  poor  of  said 
town  for  the  use  of  the  poor  of  said  town. 

Id.,   S  93,  amM;   L.   1S07.   oh.   146.     Ara'd  by  L.   1»09,   ch.   65,   f  3.     See 
note  S2  of  noto.s  of  nouixl  of  Statutory  Consolidation  at  end  of  code. 

i  2001.    [Am'dy   lOOO.l      Drawlnar  Jnrorii. 

When  a  trial  by  jury  is  duly  demanded,  the  justice  must  forth- 
with openly  draw  twelve  ballots  from  a  box  or  other  receptacle 
containing  the  names  of  the  persons  who  are  returned  as  jurors 
of  the  town  to  the  courts  of  record  of  the  county  upon  the  last 
list  thereof  received  by  him  from  the  town  clerk  as  jurors  to 
attend  and  try  said  cause,  on  a  day  to  which  the  cause  shall 
then  be  adjourned  by  him,  not  more  than  eight  days  from  the 
joining  of  issu<»,  unless  the  parties  consent  to  a  longer  adjourn- 
ment, which  consent  shall  be  entered  in  the  justice's  minijtes. 
The  ballots  .shall  be  of  the  same  description  as  those  prescribed 
in  section  twenty-nine  hundred  and  ninety-four  of  this  act,  but 
they  may  be,  or  may  previously  have  been  prepared  by  a  justice. 
If  a  person  whose  name  is  thus  drawn,  in  the  judgment  of  the 
justice,  i-esides  more  than  three  miles  from  the  place  of  trial, 
the  justice  may  set  aside  such  juror,  and  he  may  excuse  any 
juror  who  comes  within  the  provisions  of  section  five  hundred 
and  forty-four  of  the  judiciary  law,  and  in  either  case  draw 
another  ballot,  and  continue  to  do  so  until  twelve  are  drawn. 
After  the  adjournment  of  the  court,  at  which  a  jury  trial  has 
been  had.  the  justice  must  deposit  the  ballots  containmg  the 
names  of  those  who  attended  and  served,  in  another  box  kept  by 
him.  The  ballots  containing  the  names  of  those  who  did  not 
appear  and  serve  must  be  returned  by  the  justice  to  the  box 
from  which  they  were  taken.  If  at  the  time  of  drawing  jnrom 
for  the  court  there  is  not  a  sufficient  nimiber  of  ballots  remiiin- 
ing  in  the  original  box,  the  justice,  upon  drawing  all  the  ballots 
therein,  must  draw  the  ne<'essMry  number  from  the  second  box 
containing  the  names  of  those  jurors  who  have  before  served, 
as  in  this  section  prescribed,  and  must  continue  to  draw  from 
that  box  until  a  new  list  of  jurors  is  delivered  to  him  by  said 
town   clerk. 

Am'd  by  L.  1900.  ch.  65.  I  3.  See  note  83  of  notes  of  Board  of  Stat- 
utory CoiiHolldtttlon  at  "iid  of  <'<Hle. 

f  2002.  Id. 5  in  action  between  two  towns,  etc. 

Where  tlfe  action  is  between  two  towns  or  cities,  or  between 
a  town  and  a  city,  the  venire  must  direct  the  constable  to  notify 
twelve  men  of  the  county,  who  are  uunlified  and  not  exempt,  as 
]>re*«crfbed  in  the  last  se<tion.  and  who  are  not  interested  in  the 
matter  at  issue,  to  ftuni  a  jury  f'»r  the  trial  of  the  action. 

2   E.    S.    242,    f    90. 
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I  2993.   Delivery,  exeoatlon  aud  return  of  venire.  [ 

The  juistioe  must  insert  the  names  of  the  jurors  so  drawn,  in 
a  venire,  and  deliver  or  cause  it  to  be  delivered  to  a  countable 
of  the  county  disinterested  between  the  parties.  The  constable 
must,  at  least  three  days  before  the  day  therein  stated,  notify 
each  of  tlie  persons  whose  names  have  Invn  therein  inserted, 
by  reading  it  or  stating  the  substance  thereof  to  the  person  so 
served.  But  the  sei-vice  shall  not  be  aflfect«»d  *by  the  constable's 
failure,  after  diligent  search,  to  find  any  of  the  persons  ho 
named.  The  constable  must  make  his  return  ui>ou  the  venire, 
certifying  that  he  has  so  i>ersonally  served  it  upon  each  of  the 
jurors  whose  names  are  therein  inserted,  or  if  any  were  not 
served,  stating  the  reason  for  such  onuKsion.  Any  constable 
making  a  false  return  upon  such  venire  is  guilty  of  a  misde- 
meanor. Any  person  so  served  and  not  attending  at '  the  time 
and  place  to  which  the  cause  was  so  adjourned,  is  guilty  of  a 
contempt  of  court,  punishable  by  a  fine  not  exceeding  ten  dollars, 
which  the  justice  may  impose  forthwith  by  nn  entry  in  his 
minutes  of  the  imposition  of  such  fine,  to  be  collected  by  execu- 
*tion  iaaued  by  the  justice  as  upon  a  judgment,  with  costs  of  the 
levy,  and  which  fine  ahnll  be  paid  over  to  the  6se  of  the  poor 
of  the  county  by  the  justic3e«  but  upon  the  presentation  of  a 
reasonable  and  snfficient  excuse  by  or  on  behalf  of  the  person' 
so  fined,  the  justice  may,  at  any  time,  remit  such  fine,  or  any 
part  thereof. 

2  R.  S.  242.  IS  97,  9»;  L.  1847,  ch.  470,  %  3   (Edm.    501). 

I  2994.  Ballota)  hoiv  prepared. 

For  the  purpose  of  procuring  a  jury  to  try  the  action,  the 
juRtice  must  prepare,  or  cause  to  he  prepared,  ballots,  uniform, 
as  nearly  as  may  be,  in  appearaiTco,  by  writing  the  name  of  each 
l>erson  returned,  who  attends,  upon  a  separate  piece  of  paper. 
The  constable,  in  the  prcseuct*  of  the  justice,  must  roll  up  or 
fold  each  ballot  in  the  same  manuer,  as  neai'Iy  as  may  be,  so 
as  to  resemble  the  others,  and  so  that  the  name  is  not  visible. 
The  ballots  must  be  deposited  in  a  box,  or  other  convenient 
receptacle. 

id.,  I  99. 
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i  22905.  Drai%'inir  Juror*. 

The  Justice  miiBt  then  openly  draw  out,  one  after  another,  six 
of  the  hallots.  If  a  person,  whose  name  is  drawn,  is  challenged 
and  set  aside,  or  is  excused,  another  ballot  must  be  drawn,  and 
so  on.  successively,  until  the  required  number  of  jurors  is  ob- 
tained. The  parties  may  elect  to  try  the  cause  by  a  less  number 
than  six  jurors,  at  any  time  before  a  witness  is  sworn.  The 
persons  so  selected  as  herein  provided,  constitute  the  jury  to 
try  the  action. 

Id.,  s  100.  • 

S  2900.  Jarom.ln  default. 

If  a  sufficient  number  of  competent  jurors  do  not  attend,  the 
justice  shall  issue  an  attachment  against  all  defanltinj;  jurors» 
and  shall  place  the  same  in  the  hands  of  the  officer  who  sum- 
moned the  same,  commanding  him  forthwith  to  attach  such 
jurors  and  to  bring  them  before  him  at  a  time  specificHi  not 
more  than  thirty-six  hours  ther€»after,  to  which  the  cause  must 
be  adjourned.  The  juror  or  jurors  so  attached  shall,  in  addition 
to  the  fine  specified  in  section  2993  of  this  act,  be  required  to 
pay  the  expense  of  the  attachment  and  service  thereof;  which 
shall  be  the  officer's  fees,  together  with  all  necessary  expense 
incurred  by  him  in  serving  said  attachment,  to  be  audited  and 
fixed,  to  be  enforced  in  the  same  manner,  and  when  collected 
to  be  paid  to  the  officer  or  the  party  who  has  paid  the  same. 
Any  person  so  attached  and  disobeying  or  resisting  the  service 
of  said   attachment  is  guilty  of  a  misdemeanor. 

8  2907.   [Am'd,   1802.]      New  venire,   etc. 

If  the  constable,  to  whom  the  venire  is  delivered,  does  not 
return  it  as  required  thereby;  or  it  is  for  any  reason  set  aside, 
the  justice  must  proceed  to  draw  another  jury,  in  the  manner 
prescribed  in  the  foregoing  sections,  which  shall  be  summoned 
in  like  manner  as  the  first  jury.  If  a  full  jury,  drawn  from 
those  returned  as  prescribed  in  the  foregoing  sections  cannot  be 
obtained,  the  justice  may  direct  the  constable  to  require  the 
attendnnce  forthwith,  or  at  such  time  as  he  may  designate,  not 
longer  than  twenty-four  hours  after  the  issuing  thereof,  of  such 
a  number  of  talesmen,  from  the  bystanders  or  from  the  town, 
qualified  to  serve  as  jurors,  as  he  deems  sufficient  for  the  pur- 
pose; or  in  his  discretion  he  may  draw  from  the  jury  box,  double 
the  number  of  jurors  required  to  complete  the  jury  in  the 
manner  required  by  the  foreg(>ing  sections,  which  shall  be  sum- 
moned in  like  manner  as  the  first  jruy,  and  he  shall  continue  to 
do  so  till  a  jury  is  obtained.  Nothing  hereinbefore  contained 
shall  preclude  the  justice  from  adjourning  the  trial  of  the  case, 
on  his  own  motion,  or  on  the  applicuti<m  of  either  of  the  parties 
to  the  action,  as  provided  by  sections  twenty-nine  hundred  and 
fifty-nine  to  twenty-nine  hundred  and  sixty-eight  of  the  Code  of 
Civil  Procedure. 

L.    1802,    Ob.    507. 

1  2908.   Juror**  oatb. 

The  justice  must  administer  an  oath  or  afflrmation  to  each 
juror,  well  and  truly  to  try  the  matter  in  difference  between 
,  plaintiff,  and  ,  defendant,  and  unless  dis- 
charged by  the  justice,  a  true  verdict  to  g've,  according  to  the 
evidence. 

2  R.   S.  242,   S   103. 
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I  2999,  Jitrr  to  ^ear  proofs. 

After  the  jurors  have  been  duly  sworn,  they  must  sit  together, 
and  hear  the  allegations  and  proofs  of  the  parties,  which  must 
be  made  publicly,  in  their  presence. 

Id.,   §   104. 

S  8000.  "WitneM**  oath. 

A  person  offered  as  a  witness  must,  before  any  testimony  is 
giren  by  him,  be  duly  sworn  or  atttrmed.  to  the  effect  that  the 
evidence  which  he  shall  give,  relating  to  the  matter  in  difference 

between ,  plamtiff,  and ,  defendant,  shall 

be  the  truth,  the  whole  truth,  and  nothing  but  the  truth. 

Id..  S  108. 

f  3001.  Witness  refnsinv  to  be  sworn,  etc,  Warrant 
Iherenpon. 

Where  a  witness,  attending  before  a  justice  in  an  action,  re- 
fuses to  be  sworn  or  affirmed  in  the  form  prescribed  by  law;  or 
to  answer  a  pertinent  and  proper  question;  or  neglects  or  refuses 
to  produce  a  book  or  paper  wihch  he  has  been  duly  subpoenaed 
to  produce,  as  prescribed  iu  section  20G9  of  this  act,  or  duly 
penuired  to  produce  by  an  order,  made  as  prescribed  in  section 
867  of  this  act;  and  the  party,  at  whose  instance  he  attended, 
makes  oath  that  the  testimony  of  the  witness,  or  that  the  bot>k 
or  paper  is  so  far  material,  that  without  it  he  cannot  saColy 
proceed  with  the  trial  of  the  action,  the  justice  may,  by  warniut, 
commit  the  witness  to  the  jail  of  the  county. 

Id..   I  279.   arj*d. 

f  3002.  Contents  of  warrant i  imprisonment  of  reensant 
vritness. 

The  warrant  must  specify  the  cause  for  which  it  is  issued. 
If  it  is  issued  for  refusing  to  answer  a  question,  the  question 
must  be  specified  therein;  if  for  neglecting  or  refusing  to  pro- 
duce a  book  or  paper,  the  same  must  be  described  with  conve- 
nient certainty.  The  recusant  witness  must  he  closelv  confined, 
by  virtue  of  the  warrant,  until  he  submits  to  bo*  sworn  or 
affirmed,  or  to  answer,  or  to  produce  the  book  or  paper  required, 
as  the  case  niay  be;  or  is  otherwise  discharged  according  to  law. 

2    R.    S.,    i    2S0. 

S  800H.  Adjournment   thereupon. 

The  justice  niust  thereupon,  from  time  to  time,  at  the  request 
of  the  party  in  whose  behalf  the  witness  attended,  adjourn  the 
trial,  until  the  witness  testifies,  or  produces  the  book  or  paper 
required,  or  dies,  or  becomes  a  lunatic,  or  is  discharged  accord- 
mg  to  law. 

Id.,  s  281. 

f  3004.  Ex  parte  aflldaTiti  wben  evidence. 

An  ex  parte  affidavit  shall  not  be  received  in  evidence  upon  a 
trial,  without  the  consent  of  both  parties,  except  in  a  case  where 
It  IS  specially  allowed  by  law. 

2  B.   S.   242.   I  105. 
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S  3005.  Competency   of  -vrltnessf   bo^r   deterntlmed* 

An  objection  to  the  couipetenoy  of  a  witness  iuu»t  be  tried  and 
determined  by  the  justice.  Where  the  tprouud  of  the  objection 
dei)ends  upon  a  matter  of  fact,  evidence  may  be  given  there- 
upon, as  upon  any  other  question  of  fact;  except  that,  if  the  wit- 
ness is  examined  thereupon  by  the  party  objecting,  no  other  Tes« 
timony  shall  be  received  from  either  party  a»  to  hi.s  competency. 

Id.,    I  107. 

S  3006*  Countable  to  keep  Jufy;  htn  oatb. 

After  hearing  the  allegations  and  proofs,  the  jury  must  be  kept 
together  in  a  private  and  convenient  place,  under  the  charge  ot 
a  constable,  until  thev  all  agree  upon  their  verdict;  and,  for  that 
purpose,  the  iustice  snail  administer  to  the  constable  tnc  follow- 
ing oath;  **lou  swear  in  the  presence  of  Almighty  God,  that  yon 
whI,  to  the  utmost  of  j'our  ability,  keep  the  persoun  sworn  as 
jurors  upon-  this  trial  together,  in  a  private  and  convenient  place, 
without  any  meat  or  drink  except  such  as  shall  be  ordered  by  me; 
that  you  will  not  suffer  any  communication  to  be  made  to  them, 
orally  or  otherwise;  that  you  will  not  communicate  with  them 
yourself,  orally  or  otherwise,  unless  by  my  order,  or  to  ask 
them  whether  they  have  agreed  upon  their  verdict,  until  they  are 
discharged;  and  that  you  will  not,  before  they  render  their 
verdict,  communicate  to  any  person  the  state  of  their  delibera- 
tions, or  the  verdict  they  have  agreed  upon.*' 

Id.,  f  100. 

S  3007.  Rendition  of  verdict;  plaintiff  need  not  1»e 
called. 

"When  the  jurors  have  agreed  upon  their  verdict,  they  must 
publicly  deliver  it  to  the  justice,  who  must  enter  it  in  his  docket 
nook.  It  is  not  necessary  to  call  the  plaintiff,  before  receiving 
the  verdict;  and  the  plaintiff  cannot  submit  to  a  nonsuit  or 
withdraw  the  action,  after  the  cause  has  been  committed  to  the 
jury. 

Id.,   s   110. 

1  300ft.  Jary  -irhen  to  be  dltiiebarfcedi  ne'vr  xenlre. 

Where  the  justice  is  satisfictl  that  the  jurors  cannot  agree 
upon  a  verdict,  after  having  b(H:ni  out  a  reasjmablo  time,  he  may 
discharge  them,  and  issue  a  new  venire,  returnable  within  forty- 
eight  hours;  unless  the  parties  consent,  and  their  consent  is 
entered  in  the  justice's  dm-ket-lmok,  that  the  justice  may  render 
judgment  upon  the  evidence  already  before  him;  which  he  may 
do,  in  that  ease. 

2  11.  a.  242,   I  111. 

S   3<M>0.  Fine   to   be   Imposed   on  defanltlnff  Juror. 

A  person  duly  notified  to  attend  as  a  juror,  who  fails  to  at- 
tend, or,  att€»nding,  refuses  to  serve,  without  a  reasonable  ex- 
cuses proved  by  his  oath,  or  the  oath  of  another  person,  is  liable 
to  the  same  fine,  to  be  imposed,  jind  collected,  with  costs,  .in  like 
manner,  and  applied  to  the  same  use.  as  is  prescribed  in  article 
second  of  title  fourth  of  this  chapter,  with  respect  to  a  person 
subpoenaed  as  a  witness,  and  not  atten<ling,  or  attending  and 
refusing  to  testify. 

Id.,   I  112,  am'd;   L.  187.3,  ch.   149   (»  Edm.  590). 
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TITLE  VL 
Judgment ;  and  docketing  tha  Muaflw 

8ec.  8010.  Judgment  by  ooofeMlon. 

8011.  Id.;   mode  of  conf easing  jadgmenc 

8012.  Id.;  when  TOld. 
8018.  Judgment  of  nonsuit. 

8014.  Judgment  upon  rerdict,  etc. 

8015.  When  Judgment  to  be  rendered. 

8016.  Remitting  pert  of  Terdiet.  etc. 

8017.  Trenscrlpt  of  Judgment;  docketing  the  saiMb 

8018.  Id.;  when  execution  may  issue  iigamst  pemoo. 

8019.  Id.;  in  action  for  a  chattel. 

8020.  Judgment  against  joint  debtors. 

8021.  Docketing  the  same;  action  thereupon. 
8022L  Docketing  Judgment   in  another   conn^. 

8028.  Justice  may  gire  transcript,  after  ezpiratioo  of  Us  Utm, 

i  8010.  Judgment  by  confe»»ton. 

A  Justice  of  the  peace  may  enter  a  judgment  npon  the  con- 
fession of  the  defendant,  in  any  case,  where  the  amonnt  con- 
fessed does  not  exceed  the  snm  of  five  hundred  dollars,  with; 
sQch  a  stay  of  execution,  if  any,  as  is  agreed  upon  by  the  parties 
to  the  judgment. 

2  B.  B.  242.  i  113.     See  U  2864,  8224. 

I  8011.  Id.  I  mode  of  confessiikar  Ivdffment. 

A  judgment  upon  confession  shall  not  be  rendered  QnlaM  the 
following  requisites  are  complied  with: 

1.  The  defendant  must  personally  appear  before  the  justice. 

2.  The  confession  must  be  in  writing,  signed  by  the  defendant, 
and  filed  with  the  justice. 

3.  If  the  judgment  is  confessed  for  a  sum  exceeding  fifty 
dollars,  the  confession  must  be  accompanied  with  the  nffidayft 
of  the  defendant  and  of  the  plaintiff,  stating  that  the  defendant 
is  honestly  and  justly  indebted  to  the  plaintiff  in  the  sum  spe- 
cified therein,  oyer  and  above  all  just  demands  which  the  de- 
fendant Las  against  the  plaintiff;  and  that  the  confession  is  not 
made  or  taken  with  intent  to  defraud  any  creditor. 

Id.,  I  114. 

i  8012.  Id.s  yrlien  Void. 

A  judgment  confessed,  otherwise  than  as  prescribed  in  the 
last  section,  is  void,  as  against  every  person,  except  a  purchaser 
in  good  faith  of  property,  real  or  personal,  thereunder,  and  the 
defendant  making  the  confession. 

Id.,  S  116. 

f  8018.  Judsmtent  of  nonsuit. 

Judgment  of  nonsuit,  with  costs,  must  be  rendered  against  a 
plaintiff  prosecuting  an  action  before  a  justice  of  the  peace,  in 
either  of  the  following  cases: 

1.  If  he  discontinues  or  withdraws  the  action. 

2.  If  he  fails  to  appear  within  one  hour  after  the  summons  h 
returnable,  or  within  one  liour  after  the  time  to  which  the  tri^ 
has  been  adjourned. 

S.  If  he  is  nonsuited  upon  the  trial. 
U..  f  lit. 
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§  8014.  Judflrment  upon  verdict,  etc. 

Where  a  verdict,  or  the  decisiou  of  the  justice  upon  a  trl»il 
without  a  jur^,  ia  rendered  in  favor  of  either  party,  the  justice 
must  render  judgment  against  the  adverse  party  in  conforiuijy 
thereto,  with  costs,  except  as  is  otherwise  specially  prescribed 
by   law. 

SabstitQted  for  2  B.  S.  242,  M  120  and  121. 

I  8015.  "Wliea  Jndfrment  to  be  rendered. 

Where  the  plaintiff  is  nonsuited,  or  discontinues  or  withdraws 
the  action;  or  where  judgment  is  confessed,  or  a  verdict  is  ren- 
dered; or  where,  at  the  close  of  the  trial,  the  defendant  is  Izk 
custody;  the  justice  must  forthwith  render  judgment,  and  enter 
it  in  his  docket-book.  In  every  other  case,  he  must  render 
judgment,  and  enter  it  in  his  docket-book,  within  four  days  after 
the  cause  has  been  finally  submitted  to  him. 

Id.,  1 124. 

I  8Q14I*  Remlttlnv  part  of  Terdiet,  eto. 

Where  a  Tendict,  or  the  decision  of  the  justice  upon  a  trial 
without  a  Jury,  is  rendered  in  favor  of  either  party  for  a  sum  of 
money,  the  prevailing  pnrty  may  remit  any  portion  thereof,  and 
take  judgment  for  the  residue. 
M.,  f  125. 

9  8017.  [Am'd,  1804.]    Transcript  of  Jndvment}  dookettac 
Clie  aame. 

A  justice  of  the  peace  who  renders  a  judgment,  except  in  an 
action  to  recover  a  chattel,  must,  upon  the  application  of  the 
party  in  whose  favor  the  judgment  was  rendered,  and  the  pay- 
ment of  the  fee  therefor,  deliver  to  him  a  transcript  of  the  judg- 
ment. The  county  clerk  of  the  county  in  which  the  judi^ment 
was  rendered  must,  upon  the  presentation  of  the  transcript  and 
payment  of  the  fee  therefor,  if  within  six  years  after  the  render- 
ing thereof,  indorse  thereupon  the  date  of  ita  receipt,  file  it  in  his 
omce  and  docket  the  judgment  as  of  the  time  of  the  receipt  of 
the  transcript  in  the  book  kept  by  him  for  that  purpose,  as  pre- 
scribed in  article  third,  title  first  of  chapter  eleven  of  this  act. 
Thenceforth  the  judgment  is  deemed  a  judgment  of  the  county 
court  of  that  county,  and  must  be  enforced  accordingly;  except 
that  an  execution  can  be  issued  thereupon  only  by  the  county 
clerk,  as  prescribed  in  section  thirty  hundred  and  forty-three  of 
this  act,  and  that  the  judgment  is  not  a  lien  upon,  and  cannot 
be  enforced  against,  real  property,  unless  it  is  for  twenty-five 
dollars  or  more,  exclusive  of  costs. 

Oo.  Proc..  part  of  §  63;  L.  1894,  cb.  307.     «••  •  •!•. 

I  8018.  Id.)  when  execution  mar  IfiMve  agralnst  person. 

If  the  action,  in  which  the  judgment  is  rendered,  is  one  of  the 
actions  specified  in  subdivision  first  or  second  of  section 
2895  of  this  act,  or  if  nn  order  of  arrest  was  granted,  and  was 
executed,  in  a  case  specified  in  subdivision  third  of  that  section, 
and,  in  either  case,  if  the  defendant  is  a  male  person,  the  justice 
must  insert,  in  each  transcript  given  by  him,  as  prescribed  in 
the  last  section,  the  words,  **  defendant  liable  to  execution  against 
his  person  " ;  and  a  like  note  must  also  be  made  in  the  docket 
of  the  judgment,  made  by  the  county  clerk. 
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I  8O10*  14.9  ft»  a«tlom  for  a  ek*ttel. 

A  justice  of  the  pefeice.  who  renders  Judgment  for  a  chattel, 
which  has  been  delirered  to  the  unsuccessful  partj,  or  for  the 
▼alue  thereof,  in  case  a  return  thereof  cannot  be  had,  must, 
where  the  ralue  exceeds  twenty-five  dollars,  upon  the  application 
of  the  party  in  whose  favor  the  Judgment  was  rendered,  and 

ament  of  the  fee  therefor,  deliver  to  him  a  transcript  of  the 
iment,  stating  the  particulars  thereof.  The  county  clerk  of 
the  county,  in  which  the  judgment  was  rendered,  must,  upon  the 
presentation  of  the  transcript,  and  payment  of  the  fees  therefor, 
indorse  thereupon  the  date  of  its  receipt,  file  it  in  his  office,  and 
docket  the  Judgment,  as  of  the  time  of  the  receipt  of  the  trans- 
cript, in  the  book  kept  by  him  for  that  purpose,  as  prescribed 
in  article  third  of  title  first  of  chapter  eleventh  of  this  act,  and 
must  also  enter  in  the  docket  the  particulars  of  the  judgment, 
as  stated  in  the  transcript  of  the  justice.  Thenceforth  the  judg- 
ment is  deemed  a  judgment  of  the  county  court  of  that  county, 
and  must  be  enforced  accordingly;  except  that  an  execution  can 
be  issued  thereupon  only  by  the  county  clerk,  as  prescribed  in 
section  3043  of  this  act. 


I  8090,  Judvment  asalmat  Joint  debtors. 

Where  an  action  is  brought  against  two  or  more  persons,  jointly 
indebted  upon  contract,  and  the  Bummons  is  served  upon  one  or 
more,  but  not  upon  all  of  them,  if  the  plaintifi!  recovers  judgment, 
it  must  be  entered  against  all,  in  the  mode  prescribed  in  section 
1932  of  this  act.  Sections  1933,  1934,  and  1935  of  this  act  apply 
to  such  a  Judgment,  and  to  each  execution  issued  thereupon; 
except  that,  where  the  justice  or  the  county  clerk  issues  the  exe- 
cution, he  must  make  the  indorsement  prescribed  in  section  1934 
ot  this  act. 

SateUtnted  for  2  R.  S..  IS   122  and  123. 

S  8021.  Doclcetinfl:  the  aamei  action  thereupon* 

The  Justice  who  gives  a  transcript  of  a  judgment,  taken  as  pre- 
scribea  in  the  last  section,  must  distinctly  d'^signate,  in  the  trans- 
cript, each  defendant  who  was  not  summoned.  Thereupon  the 
clerk,  who  dockets  the  judgment,  must  make  in  the  docket,  under 
or  opposite  the  name  of  each  defendant  not  summoned,  an  entry, 
as  prescribed  in  section  1936  of  this  act:  and  the  provisions  of 
that  section  apply  to  the  judgment  so  docketed.  An  action,  upon 
a  judgment  so  docketed,  ca^  be  maintained  in  a  justice's  court 
against  the  defendants  summoned,  only  in  a  like  case,  and  with 
like  effect,  as  if  they  were  the  only  defendants  in  the  original 
action.  An  action  may  be  maintained  against  the  defendants  not 
summoned,  as  prescribed  in  section  1937  of  tliis  act,  in  any  court 
having  jurisdiction  thereof;  and  the  plaintiff  is  entitled  to  costs, 
upon  recovering  final  judgment  therein,  where  the  sum  remaining 
unpaid  is  twenty-five  dollars  or  more. 

I  8022.  Docketing:  Jndvment  In  anotlier  connty. 

The  clerk,  with  whom  a  transcript  given  by  a  justice  is  filed, 
as  prescribed  in  either  of  the  foregomg  sections  of  this  title,  must 
furnish  to  any  person  applying  therefor,  and  paying  the  fees 
allowed  by  law,  one  or  more  transcripts  of  the  docket  of  the 
judgment,  attested  by  his  signature.  A  county  clerk,  to  whom 
•ucn  a  transcript  is  presented,  must,  upon  payment  of  the  fees 
therefor,  immediately  file  it,  and  docket  the  judgment  in  the 
appropriate  docket-book  kept  in  his  office,  in  like  manner  as  the 
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judgment  was  docketed  by  the  first  oonnty  clerk.  The  jadgment, 
when  docketed  as  prescribed  in  this  section,  has  the  hke  effect, 
with  respect  to  the  enforcement  thereof,  or  any  proceedings  there- 
under, or  by  Tirtue  thereof,  in  the  county  where  it  was  so  dock- 
eted, as  if  it  was  rendered  by  a  justice  of  the  peace  of  that 
county,  and  docketed  upon  filing  his  transcript;  except  that 
where  an  application  for  leave  to  issue  an  execution  is  necessaiTi 
it  must  be  made  to  the  county  court  of  the  county  where  tne 
judgment  was  rendered. 

Co.  Proc.,   f  63,  and  R.  S.,   part  of  |  284. 

S  8023.  Jwtmtitie  may  vl^e  tranaeript,  after  explrattow  of 
Ilia  term. 

A  justice  of  the  pence,  whose  term  of  office  has  expired,  may 
niako  a  transcript  of  n  judgment  rendered  by  him,  as  prescribed 
in  either  of  the  foregoing  sections  of  this  title, 
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TITUS  vn. 

Bzecution*. 

Wb«n  iQstloe  may  Ifltne  ezeealAoii. 

Genenu  raqulaltea  of  exeouUon. 

Szeoutlon  upon  Judgment  for  monejr.  , 

8097.  Renewal  of  execution.  / 

80aB.  Property  exempt  from  ezeontion. 
8089.  Indoraement  of  levy ;  aotloe  of  ule. 
8030.  llode  of  levy  and  sale. 

8081.  Return  of  execution. 

8082.  Execution  against  tbe  penoa ;  Imprieonment  of  Judgmtet  debtor. 
8UB8.  When  Judgment  debtor  to  be  dlachargad. 

8034.  Aifldavlt:  discharge. 

808B.  Penalty  for  not  dlBoharglng. 

8089.  Afllda*  it  a  defence  to  action  fior  escape. 

8087.  Discharge  not  to  affect  Judgment. 

8068.  Execution  upon  Judgment  In  action  for  a  chattel. 

8080.  Action  imralnst  oonstable  for  not  returning  execution. 

8040.  Constable  not  to  act  under  execution  after  return  day. 

8u  »1 .  Action  against  constable  for  money  collected. 

8042.  Duty  of  constable  whose  term  of  oflloe  has  expired. 

8iM8.  Execution  upon  Judgment  docketed  with  oonnty  clerk. 

S  802fi4.  Wl&en  Jnatice  msty  Inane  execution. 

At  any  time  within  fire  years  after  entry  of  a  judgment,  the 
jnstice  of  the  peace,  who  rendered  it,  being  in  office,  may  ijssue 
an  execution  thereupon,  nnless  it  has  been  doclceted  in  the  county 
clerk's  office. 
Oo.  Proc. ,  I M,  snbds.  18  and  18. 

S  8025.  Genersil  requlaltea  of  execution. 

An  execution,  issued  by  a  justice,  must  be  directed  generally 
to  any  constable  of  the  same  county.  It  must  intelligibly  de- 
scribe the  judgment,  stating  the  names  of  the  parties  m  whose 
favor,  and  against  whom,  the  time  when,  and  the  name  of  the 
justice  by  whom,  the  judgment  was  rendered;  and  it  must  be 
made  returnable  to  the  justice,  within  sixty  days  after  its  date. 

R.  B.,  part  of  i  181. 

I  80SMI.  Execution  vpon  Jndsment  for  money. 

An  execution,  issued  upon  a  judgment  for  a  sum  of  money, 
must  specify,  in  the  body  thereof,  the  sum  recovered,  and  the 
sum  actually  due  upon  the  judgment  at  the  date  of  the  execution; 
and,  except  in  a  case  whore  special  provision  is  otherwise  made 
by  law,  it  must,  substantially,  require  the  constable  to  satisfy 
the  Judgment,  together  with  his  fees,  out  of  the  personal  property 
of  the  judgment  debtor  within  the  county,  not  exempt  from  levy 
and  sale  by  virtue  of  an  execution;  and  to  bring  the  money 
before  the  justice,  by  the  return  day  of  the  execution,  to  be 
rendered,  by  the  justice  to  the  party  who  recovered  the  judg- 
ment. If  tne  judgment  was  recovered  against  a  male  person,  in 
either  of  the  actions  specified  in  subdivision  first  or  second  of 
section  2895  of  this  act;  or  if  an  order  of  arrest  was  granted 
and  was  executed,  in  a  ease  specified  in  subdivision  third  of  that 
section,  the  execution  must  also  command  the  constable,  if  suf- 
ficient personal  property  cannot  be  found  to  satisfy  the  judgment, 
to  arrest  the  judgment  debtor,  and  to  convey  him  to  the  jail  of 
the  county,  there  to  remain  until  he  pays  the  judgment,  or  is 
discharged  according  to  law.  If  the  judgment  was  rendered  in 
an  action  to  recover  a  penalty  or  forfeiture  given  by  a  statute 
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of  the  .State,  the  justice  must  indorse  upon  the  execution  a 
reference  to  the  statute,  as  prescribed  in  section  1887  of  this 
act,  with  respect  to  a  copy  of  the  summons. 

B.  8..  I  131.  am'd;  L.  1881,  ch.  300. 

I  3027.  Reneirval  of  execution. 

'  After  the  return,  wholly  or  partly  nnsatfsfied,  of  an  execntion, 
issued  by  a  justice  of  the  peace,  he  may,  from  time  to  time, 
within  five  years  after  the  judgment  was  rendered,  issne  a  new 
execution  or  renew  the  former  execution.  An  execution  is  re- 
newed by  a  written  indorsement  thereupon  to  that  effect,  signed 
by  the  justice,  aud  dated  upon  the  day  when  It  is  made.  If  part 
of  the  execution  has  been  satisfied,  the  indorsement  must  state 
the  sum  remaining  due.  Bach  indorsement  renews  the  execution 
for  sixty  days  from  the  date  thereof.  A  justice  whose  term  of 
office  has  expired  may  thus  issue  or  renew  an  execution. 
Id.,    (9  145  and  147. 

S  3028.  Property  exempt  from  executtoii. 

The  same  personal  property  is  exempt  from  levy  and  sale,  by 
virtue  of  an  execution  issued  by  a  justice  of  the  peace,  which  is 
•xompt  from  levy  and  sale,  by  virtue  of  an  execution  issued  out 
of  the  supreme  court,  and  in  the  like  cases,  and  under  the  same 
circumstances,  as  prescribed  in  sectiona  13S9,  1300,  1391,  1392, 
1393,  and  131)4  of  this  act,  and  the  other  special  provisions  of 
!law,  relating  to  such  an  exemption. 

Id.,   I  169,   am'd. 

S  8029.  Indomement  of  levy)  notice  of  sale. 

A  constable,  who  takes  personal  property  into  his  custody,  hj 
virtue  of  an  execution,  must  indorse  upon  the  execution  the  time 
of  levying  upon  it.  lie  mu8t  immediately  post  conspicuously,  in 
at  least  three  public  places  of  the  city  or  town,  in  which  the 

Property  was  taken,  written  or  printed  notices,  signed  by  him, 
escribing  the  property,  and  specifying  the  place,  within  the 
same  city  or  town,  where,  and  the  time,  not  less  than  six  days 
after  the  posting,  when,  it  will  be  exposed  for  sale. 

Id.,  S  148,  amd. 

%  3080.  Mode  of  levy  and  sale. 

The  provisions  of  sections  13S4,  1385,  1386,  1887,  1405,  1409, 
1410,  1411,  1412,  and  1428  of  this  act,  substituting  the  constable 
for  the  sheriff,  a  only  to  and  govern  the  levy  upon  and  sale  of 
personal  property,  by  virtue  of  an  execntion  issued  by  a  justice 
of  the  prace;  except  whore  a  different  rule  is  prescribed  in  this  act. 

S  3031.  Return  of  execution. 

The  constable  muKt  return  the  execution  to  the  justice,  and 
pay  to  him  the  amount  of  the  judgment,  with  interest,  or  so 
much  thereof  as  he  has  collected;  returning  the  surplus,  if  any, 
to  the  person  from  whose  property  it  was  collected. 

R.   S..  part  of  f   149. 

I  80:i2.  Kxecntlon  avalnst  the  person |  Imprisonment  of 
fnds'nient  debtor. 

For  want  of  Bufficieut  personal  property,  whereon  to  levy,  the 
constable  must,  if  the  execution  requires  it,  arrest  the  judginent 
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debtor,  and  convey  him  to  the  Jail  of  the  county.  The  keeper 
of  the  jail  mnst  thereupon  Iteep  the  judgment  debtor  in  custoay, 
in  all  respectB  as  if  the  execution  was  issued  out  of  the  supreme 
court,  until  the  judgment  and  the  fees  of  the  constable  are  paid; 
or  until  the  judgment  debtor  is  thence  discharged,  in  due  course 
of  law;  except  that  if  the  execution  has  an  indorsement,  showing 
that  tiie  judgment  was  rendered  in  an  action  for  a  penalty  or 
forfeiture,  ^iven  by  a  statute  of  the  State,  the  shoriff  shall  not 
admit  the  judgment  debtor  to  the  liberties  of  the  jail. 
R.  S.,   part  of   fi|  151  and  143. 

S  8088.  [Am'dy  1883.]  fUTl&eB  Jndnuent  debtor  to  be  di«- 
eliarired. 

If  a  person  committed  to  jail  by  virtue  of  an  execution  issued 
by  a  justice  of  the  peace,  or  out  of  the  municipal  court  of  Buf- 
falo, or  by  virtub  of  an  execution  issued  by  a  county  clerk  on 
a  transcript  of  a  judgment  recovered  before  a  justice  of  the  peace, 
or  in  the  said  municipal  court  of  Buffalo,  has  a  family  within 
the  state  for  which  he  provides,  he  must  be  discharged,  after 
remaining  in  custody,  eitner  with  or  without  being  admitted  to 
the  jail  liberties,  thirty  days;  otherwise  he  must  be  discharged 
after  so  remaining  sixty  days. 

Id.,  i  lfi2.  am'd.    Albany  City  Gonrt,  L.  1884.  eh.  122;  L.  1688,  «ii.  .26. 

f  8084.  Affidavit  I  discbargre. 

In  order  to  procure  a  discharge,  as  prescribed  in  the  last  section, 
the  prisoner  must  make,  and  deliver  to  the  sheriff  or  jailer,  an 
affidavit,  stating  the  facts  which  entitle  him  thereto,  according 
to  the  provisions  of  that  section.  Upon  receiving  such  an  affi- 
davit tte  sheriff  or  jailer  must  forthwith  discharge  the  prisoner 
from  his  custody.  He  must  thereupon  deliver  the  affidavit  to 
the  clerk  of  the  county,  who  must  file  it  in  his  office,  without  fee. 

Id..   S8  153  and   154. 

I  8036.  Penalty  for  not  dlsel&ararlnv* 

A  sheriff  or  jailer,  who  refuses  to  discharge  the  prisoner,  upon 
receiving  such  on  offvljivit.  forfeits  twenty-tive  dollars  for  each 
day,  during  which  he^letains  the  prisoner;  to  he  recovered  by  the 
lAtter,  in  addition  in  itny  damugvs,  which  lie  sustains  by  reason 
of  the  fnlsc  iuipriKonnuM.t. 

1<1..    fi    !')&. 

fi  B0S9.  AA<lavlt  n  ilefence  to  action  for  encapc. 

Tlie  receipt  of  such  :in  uffidnvit  is  a  defeui-o.  to  nn  Action 
brought  ngaiust  the  shrntf  or  jailer,  by  reason  of  the  prisoner's 
discharge. 

Id.,   I  100. 

I  3037.   Dlftclinrire   n<it    to   affect  Jndffsnent. 

Notwithstaiidinjr  \hv  (Hsclinrpo  of  a  jiidjjment  debtor,  as  pre- 
scribed in  the  Uii-t  I'onr  sections,  tlie  jndgmeut  remains  valla  ns 
against  his  property;  and  a  now  execution  may  be  Issued  accord- 
ingly, as  if  ho  had  uot  boon  imprisoned. 

Id.,  9  157. 

I  IMM8.  Vx^cntlon  upon  Jodgrment  In  notion  for  a  eltatt^l. 

In  nn  action  for  n  thnttol,  the  possession  of  which  has  not 
been   delivered   1o   tlie   prevnilir.j?   party,   an   execution,   for  the 

805 
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deliyery  of  the  possession  thereof  to  him,  as  well  as  tor  any 
damages  recovered  by  him,  may  be  issued  by  the  justice;  unless 
the  judgment  has  been  docketed  in  the  county  clerk's  office,  aa 
prescribed  in  title  sixth  of  this  chapter.  It  must  be  to  the  same 
effect,  and  executed  in  the  same  manner,  as  a  like  execution 
Issued  upon  a  judgment  rendered  i-n  the  supreme  court;  except 
that  it  must  be  directed  generally  to  any  constable  of  the  county; 
and  that  the  direction  to  satisfy  a  sum  of  money,  out  of  the 
property  of  the  judgment  debtor,  must  be  in  the  form  i^rescribed 
in  this  title  for  n  like  direction,  where  an  execution  is  issued  by 
a  justice  of  the  peace,  ui]«n  a  judgment  for  a  sum  of  money. 

ButwUtate  tor  L.  1866,  p«rt  of  ch.  181. 

I  8088.  Action  a«iilnat  constable  for  not  retnrninv  cze« 
cation. 

If  a  constable  falls  to  return  an  execution  within  five  days 
after  the  return  day  thereof^  the  party,  in  whose  faror  it  was  is- 
sued, may  recover,  in  an  action  against  the  constable,  the  amount 
of  the  execution,  if  it  was  issued  upon  a  judgment  for  a  sum 
of  money;  or  if  it  was  for  the  delivery  of  the  possession  of  a 
chattel,  the  value  of  the  chattel,  as  speciii<»d  in  the  judgment, 
together  with  the  damages  and  costs  awarded  thereby;  and,  la 
either  case,  with  interest  from  the  time  when  the  judgment  was 
rendered. 

B.   B.,    i  169. 


I  8040.   Constable  not   to  act  under  execntlon  after 
tnm  day. 

A  constable  shall  not  levy  upon  or  sell  property,  or  arrest  a 
defendant,  or  take  possession  of  a  chattel,  by  virtue  of  an  execu- 
tion, after  the  time  limited  therein  for  its  return,  unless  the 
execution  has  been  renewed:  nor  shall  he  do  any  act  under  a 
renewed  execution,  after  the  expiration  of  the  time  for  which 
It  has  been  renewed. 

Id..  S  161. 

S  3041.  Action  ayalnat  constable  for  money  ooUeoted. 

Where  money,  collected  by  a  constable  upon  an  execution,  is 
not  paid  over  by  him  according  to  law,  any  person  entitled 
thereto  may  maintain  an  action  in  his  own  name,  upon  the  in- 
strument of  security  given  by  the  constable  and  his  sureties;  and 
may  recover  therein  the  sum  so  collected,  with  interest  from, 
the  time  when  it  was  collected. 

Id.,   f  168. 

I  8042.  Dnty  of  constable  -vrkose  term  of  olilce  "hmm  ex- 
pired. 

A  constable,  to  whom  an  execution  is  delivered,  whose  term 
of  office  expires  on  or  before  the  return  day  thereof,  must  pro- 
ceed thereupon  in  the  same  manner,  as  if  his  term  of  office  had 
not  expired;  and  he  and  his  sureties  are  liable  for  any  neglect 
of  duty,  with  respect  to  the  execution:  or  for  money  collected 
thereunder,  or  for  damaees  sustained  by  reason  of  any  act 
done  by  the  constable,  touching  the  execution,  in  the  same  manner, 
and  to  the  same  extent,  as  if  his  term  of  office  had  not  expired. 

Id..  II  SW  «^  286.    See  L.  1872.  ch.  788  (9  Edm.  481). 
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f  3048«  Execution  upon  Jndflrment  docketed  irttli  eoumty 
•lerk. 

Where  a  jud«:ment,  rendered  by  a  Justice  of  the  ]^ce,  has 
been  docketed  with  a  county  clerk,  upon  the  filing  either  of  a 
transcript  from  the  justice's  docket,  or  of  a  transcript  from  the 
clerk's  docket  of  another  county,  the  execution,  to  be  issued 
thereupon  by  tlie  county  clerk,  must  be  in  the  same  form,  and 
executed  in  the  same  manner,  as  an  execution  issued  upon  a 
judgment  of  the  county  court;  except  as  otherwise  prescribed  in 
section  1367  of  this  act;  and  except,  nlao,  that,  where  the  judg- 
ment !r  for  a  sum  less  than  twenty-fiye  dollars,  exclusive  nf 
costs,  the  direction  to  sstisfy  the  judgment  out  of  the  real  prop- 
erty of  the  judgment  debtor  must  be  omitted.  In  that  case  the 
provisions  of  this  act,  relating  to  the  satisfaction  of  an  execution 
ont  of  the  judgment  debtor's  real  property,  are  not  applicable 
thereto. 

Co.  Proe.,  I  64,  nbd.  18.    See  (S  8017  and  1367,  ants, 
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TITUS  VIIL 
Appeals. 

▲rtldv  1.  App«a1<i   generallf . 

2.  AifD*'.iii  wuere  a  new  trial  la  not  bad  In  the  appellate  oourv 
3L  Appeal  for  a  oew  trial  io  tlie  appellate  cgort, 

article:  first. 

Appeals  generally. 

6«c.  8044.  7a8tloe*s  Jndgment  reviewed  hj  appeal. 

8046.  Who  may  appeal;  to  what  court  appeal  to  be  taken. 

8046.  Appeal;   when  and  how  taken. 

3047.  Sm-vice  of  uotloe  upon  Justice;  payment  of  coata  and  ftt> 

3018.  Sci-vice  of  notice  upon  respondent. 

3040.  Amendment;  when  allowed. 

80D0.  Undertaking   to  stay   execution   upon   Judgment 

8061.  Proceedings;   how   stayed. 

8052.  Id.;   when  Justice  la  dead,  etc. 

8063.  Iteturn. 

3064.  Id.;   when  Jnstlce  has  frone  out  of  office. 

8066.  Further  return;   how  compelled. 
3066.  Id.;    when  Jnstlce   Is  dead,   etc. 

8067.  Proceedlocrs   when   error   in  fact  is  alleged. 

3068.  llestitutlon   uijon   reversal. 

3069.  Setting  off  costs  and   recovery. 

80GO.  Certain  sums  may  be  Included  in  dlsburaementB. 
3061.  Judgment-roll. 

S  8044.  Justice's  Jvd&inent  ireTle^^ed  by  appeal. 

The  only  mode  of  reviewing  a  judgment,  rendered  by  a  justice 
of  the  peace  in  a  civil  action,  is  by  an  appeal,  as  prescribed  in 
this  title. 

Co.  Proc.,  part  df  5  351. 

S  804IS.  [Am'd,  1896.]  Who  may  appeal)  to  -what  eovrt 
appeal  to  be  taken. 

An  appeal  may  be  taken  by  any  party  aggrieved  by  the  Judg- 
ment. Except  where  the  judgment  is  rendered  by  a  justice  of 
the  peace  of  the  city  of  Buffalo,  the  appeal  must  be  to  the  county 
court  of  the  county  whore  the  judgment  was  rendered. 

Id.,  part  of  H  326  and  362;  L.  1896.  ch.  946. 

I  3046.  [Am'd,  1882.]    Appeal)  irhen  and  hovr  taken. 

An  appeal  must  be  taken  within  twenty  days  after  the  entry 
of  the  judgment  in  the  justice's  docket;  except  that,  where  a 
defendant  appeals  from  a  judgment  rendered  in  an  action, 
wherein  he  did  not  aM)('ar,  and  the  summons  was  not  personally 
served  upon  him,  the  appeal  may  be  taken  within  twenty^  days 
after  pergonal  service  upon  him,  on  the  part  of  the  plaintiff,  of 
written  notice  of  the  entry  of  the  judgment;  but  not  after  the 
expiration  of  five  years  from  the  entry  of  the  judgment.  An 
appeal  is  taken  by  serving  upon  the  justice  by  whom  the  judg- 
ment was  renderod,  and  upon  the  respondent,  a  written  notice 
of  apiwal,  subscribed  either  by  the  appellant,  or  by  his  attorney 
in  the  appellate  court. 

Td..  part  of  §fi  863  and  364. 
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I  8047.  Sevriee  off  notice  upon  Jastlcei  payment  of  eosta 

nnd  fee* 

Service  of  the  notice  of  appeal  upon  the  justice,  must  be  made 
by  delivering   it  to   him  personally,   or  to   his   clerk,   appointed 

gursuant  to  law;  but  if  the  justice  is  dead,  or  if  neither  he  nor 
ifl  clerk  can,  after  reasonable  diliiirence,  be  found  within  the 
county,  service  of  the  notice  upon  the  justice  may  be  made  byl 
delivering  it  to  the  clerk  of  the  appellate  court.  Unless  the 
justice  is  dead,  the  appellant  must,  at  the  time  of  serving  the 
notice,  pay  to  the  person  to  whom  it  is  delivered  the  ooats  of 
the  action,  included  m  the  judgment,  and  the  sum  of  two  doUara, 
as  the  fee  of  the  justice  for  making  the  return. 
Co.  Proc.,  part  of  if  864  and  369. 

I  8048.  Service  of  notice  npon  respondent* 

Service  of  the  notice  of  appeal  upon  the  respondent  may  be 
made,  by  delivering  it,  in  any  part  the  State,  to  the  respondent 
personally*  or  in  one  -of  the  following  methods: 

1.  If  the  respondent  is  a  resident  of  the  county,  by  leaving  it 
at  his  residence,  with  a  person  of  suitable  age  and  discretion. 
If  he  is  not  a  resident  of  the  county,  and  the  person  who  ap- 
peared as  his  attorney  upon  the  trial  is  a  resiaent  thereof,  it 
may  be  served  upon  the  attorney,  either  personally,  or  by  leaving 
it  at  his  residence;  with  a  person  of  suitable  age  and  discretion. 

2.  If  service  within  the  county  cannot  be  made,  with  due 
diligence,  upon  the  respondent  i>ersonaOy,  or  in  the  method  pre- 
Bcrioed  in  the  foregoing  subdivision,  the  notice  of  appeal  may 
be  served  upon  him,  by  delivering  it  to  the  clerk  of  the  appellate 
court. 

Id.,  part  of  S  354. 

9  8CM8.  Amendment!  when  nllofred* 

Where  the  appellant,  seasonably  and  in  good  faith,  servos  the 
notice  of  appeal,  npon  either  the  justice  or  the  respondent,  but 
omltB,  through  mistake,  inadvertence,  or  excusable  neglect,  to 
serve  it  upon  the  other,  or  to  do  any  other  act  neccssaiy  to 
perfect  the  appeal,  the  appellate  court,  upon  proof  by  affidavit 
of  the  facts,  may,  in  its  discretion,  permit  the  omission  to  be 
supplied,  or  an  amendment  to  be  made,  upon  such  terms  as 
iustice  requires. 

Id.,   i  827. 

\  8060.  VndertnklnflT  to  stay  execvtion  npon  Jndarntent. 

• 

1  *  the  appellant  desires  a  stay  of  execution,  he  must  give  a 
written  undertaking,  executed  by  one  or  more  sureties,  approved 
by  the  justice  who  rendered  the  judgment,  or  by  a  judge  of  the 
appellate  court,  to  the  effect  that,  if  the  appeal  is  dismissed;  or 
if  judgment  is  rendered  against  the  appellnnt  in  the  appellate 
court,  and  an  execution  issued  thereupon  is  returned  wholly  or 
partly  unsatisfied;  the  sureties  will  pay  the  amount  of  the  judg- 
ment, or  the  portion  thereof  remaining  unsatisfied,  not  exceeding 
a  sum,  specified  in  the  undertaking,  which  must  be  at  least  one 
hundred  dollars,  and  not  less  than  twice  the  amount  of  the 
judgment;  or,  if  the  judgment  in  the  justice's  court  is  for  th<* 
recovery  of  a  chattel,  that  the  sureties  will  pay  the  sum  fixed 
by  that  judgment  as  the  value  of  the  chattel,  together  with  the 
damages,  if  any,  awarded  for  the  taking,  withholding,  or  d  ^teii- 
tion  thereof.    A  copy  of  the  undertaking,  *'5t^  *•  entice  of  the 
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delivery  thereof,  must  be  served  with  the  notice  of  appeal,  and 
in  like  manuer.  Section  1335  of  this  act  applies  to  such  an 
undertaking.  ^ 

Go.  Prcc,  fl  866  and  366. 

\  8001.  Proeeedlmvai  liovr  ateyed. 

The  delirery  of  the  undertaking  to  the  justice  or  to  his  dark. 
*  ppointed  pursuant  to  law,  and  serrice  of  a  copy  thereof,  and  oi 
ftotice  of  the  delivery  thereof,  stay  'the  issuing  of  an  execution 
upon  the  judgment.  If  an  execution  has  been  issued,  the  service 
of  a  copy  of  the  undertaking,  certified  by  the  justice  or  the  derl^ 
or  accompanied  with  an  afBdavit,  showing  that  it  Is  a  copy,  and 
that  the  original  has  been  duly  filed,  upon  the  officer  holding  the 
execution,  stays  further  proceedings  thereunder. 

Id..  I  867. 

I  80Sa.  Id.)  -when  Jvatlce  la  dead,  ete. 

Where  the  justice  is  dead,  or  cannot,  with  due  diligence,  be 
found  within  the  county,  and  he  has  no  clerk,  appointed  pursuant 
to  law,  or  the  clerk  cannot,  with  due  diligence,  oe  found  within 
the  county,  the  undertaking  may  be  filed  with  the  clerk  of  the 
appellate  court!  In  that  case,  notice  of  the  filing  must  be  given 
to  the  respondent,  as  prescribed  in  section  3048  of  this  act,  for 
service  of  a  notice  of  appeal  upon  him.  The  filing  of  the  under- 
taking has  the  same  effect,  as  the  delivery  thereof  to  the  Jus- 
tice; and  a  copy  thereof  certified  by  the  county  derk,  serred 
upon  the  officer  holding  an  execution,  has  the  same  effect,  as  If 
it  was  certified,  as  prescribed  in  the  last  section. 

Id.,   i   888. 

8  suss.  Return.  ' 

The  justice  must,  after  ten  and  within  thirty  days  from  the 
service  of  the  notice  of  appeal,  and  the  payment  of  the  costs  and 
fee,  as  prescribed  in  section  o047  of  this  act,  make  a  return  to 
the  appellate  court,  annex  thereto  the  notice  of  appeal  and  the 
undertaking,  if  any  has  been  delivered  to  him  or  to  his  clerk,  and 
file  the  same  with  the  clerk  of  the  appellate  court.  The  retmn 
roust  contain  nil  the  proceedings,  including  the  evidence  and  the 
jnd^^ment;  unless  the  appellant  has.  in  his  notice  of  nppenl. 
demanded  a  new  trial,  in  a  case  where  he  is  entitled  thereto, 
na  proscribed  in  article  third  of  this  title.  In  the  latter  case, 
the  justice  must  return  the  summons,  together  with  each  war- 
rant of  nttachment,  order  of  arrest,  or  requisition  to  replevy,  or 
execution  granted  by  him  in  the  action,  with  the  proof  of  the 
Borvico  thereof;  the  pleadings,  or  copies  thereof;  the  proceedini?8 
upon  the  trial;  and  the  judgment;  with  a  brief  statement  of  the 
amount  and  nature  of  the  claims  litigated  by  the  parties.  But 
he  need  not  return  the  evidence,  or  any  part  thereof,  unless  he 
is  required  so  to  do  by  the  special  order  of  the  appellate  court. 

Id.,   S  360,   am*d. 

(  3064.  Id.  I  witen  Jnatice  liaa  vone  out  of  ofloe. 

Where  the  justice  has  gone  out  of  office,  he  must,  nevertheleM, 
make  a  return  in  the  *nme  manner,  and  his  return  has  the 
effect,  as  if  he  remained  in  office. 

Id..  S  361. 
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I  80R6,  Further  return  |  Itovr  compelled* 

It  the  return  U  defective,  the  appellate  court  may  direct  the 
justice  to  make  a  further  or  amended  return,  as  often  as  is 
necessary.  The  appellate  court  may  compel  the  justice,  by  at- 
tachment, to  make  and  file  a  return,  or  a  further  or  amended 
return.  The  court  is  always  open  for  those  purposes.  Where 
the  justice  has  removed  to  another  county  of  the  State,  the 
mppellate  court  may  compel  him  to  make  the  return,  as  if  he  was 
still  within  the  county  where  the  judgment  was  rendered. 

Go.  Proc..  If  862  and  3«8. 

S  8060.  Id. I  vrlten  Justice  Is  dead,  etc 

If  the  justice  dies,  becomes  a  lunatic,  absconds,  removes  from 
the  State,  or  otherwise  becomes  unable  to  make  the  return,  the 
appellate  court  may  receive  affidavits,  or  examine  witnesses,  as 
to  the  evidence  and  other  proceedings  taken,  and  the  judgment 
rendered,  before  the  justice;  and  may  determine  the  appeal,  as 
if  a  return  had  been  duly  made  by  the  justice. 

Id..  I  368. 

1  8057.  Proceedlnirs  vrlien  error  In  fact  la  nlle^ed. 

Where  an  appeal  is  founded  upon  an  error  in  fact  in  the  pro* 
ceedings,  not  alfectinjc  the  merits  of  the  action,  and  not  within 
the  knowledge  of  the  justice^  the  court  may  determine  the  matter 
upon  affidavits:  or,  in  its  discretion,  upon  the  examination  of 
witnesses;   or   in   both   methods. 

Id.,  part  of  f  66. 

I  8058.  Restitution  npon  rcTersal. 

Where  the  judgment  of  the  justice  is  reversed  or  modified,  the 
appellate  court  may  make  or  compel  restitution  of  property  or 
of  a  right  lost  by  means  of  the  erroneous  judgment:  but  not  so 
as  to  affect  the  title  of  a  purchaser,  in  good  faith  and  for  value, 
of  property  sold  by  virtue  of  a  warrant  of  attachment  in  the 
action,  or  an  execution  issued  upon  the  judgment.  In  that  case, 
the  appellate  court  may  compel  the  value,  or  the  purchase-price 
to  be  restored,  or  deposited  to  abide  the  event  of  the  action,  as 
justice  requires.  Six  days*  notice  of  an  application  for  an  order 
for  restitution  must  be  given:  and,  if  the  application  is  granted 
before  judgment,  the  proper  direction  may  be  included  therein. 

Id..  1  368. 

I  8059.  Setting  off  costs  and  recovery. 

If,  upon  the  appeal,  a  sum  of  money  is  awarded  to  one  party, 
and  costs  are  awarded  to  the  adverse  party,  the  appellate  court 
must  set  off  the  one  against  the  other,  and  render  judgment  for 
the  balance. 

Id.,  i  870. 

i  8060.  Certain  snms  may  be  Included  In  dlabnraements. 

Where  costs  ore  awarded  to  the  appellant,  he  may  include,  in 
the  disbursements  upon  the  appeal,  the  costs  and  fee  paid  to  the 
justice  upon  taking  the  oppoal:  and,  where  the  judgment  rendered 
by  the  justice  was  againRt  the  appellant,  he  may  also  include,  in 
those  disbursements,  the  costs  of  the  action,  before  the  justice, 
which  he  would  have  been  entitled  to  recover,  if  the  judgment 
of  the  justice  had  been  in  his  favor. 

!«..  purt  «f  9  871. 

bll 
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I  8001.  Judcmemt-roll. 

The  clerk,  immediately  after  entering  final  Judgment  upon  the 
determination  of  an  appeal,  muBt  attach  together  and  me  audli 
of  the  following  papers,  as  were  used  upon  the  appeal;  which 
constitute  the  judgment-roll: 

1.  The  return  of  the  justice,  ot  a  certified  copy  thereof;  the 
notice  of  appeal;  and  the  undertaking,  if  any  has  been  given. 

2.  The  Terdict,  report,  or  decision,  nnd  each  offer,  if  any,  mado 
as  prescribed  in  article  third  of  this  title. 

8.  A  certified  copy  of  the  judgment,  together  with  each  notice 
of  exceptions,  or  case,  which  is  then  on  file. 

4.  Every  other  paper,  then  on  file,  and  a  certified  copy  of  every 
order,  which  in  any  way  involves  the  merits,  or  neoeasarily  af- 
fects the  judgment. 

81!^ 
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▲RTICLB  9BOOND. 

Appeal  tohgre  a  new  trial  is  not  had  in  the  appellate  oourt* 

Sec.  30G2.  Hearing  of  appeal;   dUmlasal  thereof. 
30ec.  Judgment. 

3064.  When  new  trial  in  Justice's  court  may  be  dlrect«d« 

3065.  Id.;  proceedings  before  justice. 
8066.  Oosts;  when  awarded. 

3067.  Amount   of    costs. 

f  8062.  [Am'd,  1685.]  Hearims  of  appeal  |  dlsmlMal 
thereof. 

If  the  case  is  one  where  the  appellant  is  not  entitied  to,  or  has 
not  demanded,  a  new  trial  in  tne  appellate  court,  as  prescribed 
in  section  3068  of  this  act,  the  respondent  may,  within  twenty 
days  of  the  serTice  on  him  of  the  notice  of  appeal,  serve  upon 
the  appellant  or  his  attorney  a  written  stipulation  that  the  judg- 
ment appealed  from  may  be  reversed  with  five  dollars  costs  and 
disbursements  of  the  appeal,  and  thereafter  no  further  steps  shall 
be  taken  in  such  appeal,  except  to  enter  judgment  In  pursuance 
of  such  stipulation  for  the  onforcomont  thereof;  in  case  such 
stipulation  shall  not  be  so  served,  the  appeal  may  be  brought  to 
a  hearing  in  the  appellate  court  at  any  term  thereof  at  which  such 
an  appeal  can  be  heard,  held  after  the  return  is  filed,  upon  a 
notice  by  either  party  of  not  less  than  eight  days.  It  must  be 
placed  upon  the  calendar,  and  must  continue  thereupon  without 
further  notice  until  .^  is  finally  disposed  of.  If,  after  being  regu- 
larly placed  upon  the  calendar,  neither  party  brings  it  to  a  hear- 
ing before  the  end  of  the  second  term  thereafter  at  which  it 
might  be  noticed  for  hearing  and  heard,  the  court  must  dismiss 
the  appeal  unless  it  directs  the  same  to  be  continued  for  caustt 
•hewn. 

Co.    rroc..    I   864:   L.    1805,   eh.   946. 

I   .300.3.    [AmM,    1P»3,    lOOO,    101 1.1      .In<1icinent. 

In  a  case  specified  in  the  last  section,  the  appeal  must  be  hoard 
upon  the  original  papers  or  a  fertifiod  copy  thereof,  ami  a  copy 
or  copies  thereof  need  not  !)e  furnislu'd  for  the  use  of  the  court. 
The  appellate  court  must  render  judpiiient  according  to  the 
justice  of  the  case,  without  regard  to  technical  errors  or  defects 
which  do  not  affect  the  merits.  It  ma.v  afHrm.  modify,  or  reverse 
the  judgment  of  the  justice,  in  whole  or  in  part,  and  as  to  any  or 
all  of  the  parties,  and  for  errors  of  law  or  of  fact,  and  where  the 
judgment  is  contrary  to  or  against  the  weight  of  the  evidence 
the  appellate  court  may,  upon  its  reversal  of  a  judgment,  order  a 
new  trial  before  the  same  justice  or  before  another  justice  of  the 
same  county  to  be  designated  in  the  order,  and  at  a  time  and  • 
place  to  be  specified  in  the  order,  and  in  such  a  case  the  costs 
of  the  appeal  shall  be  in  the  discretion  of  the  appellate  court. 

Am'd   by   L.   1893,   cU.   880:   L.    1000,   ch.   553;   L.    1911,   ch.   364,   In   effect 
Sept.    1.    1911. 

I  3004.  "When    neir    trial    In    Justice**    court    may    be    di- 
rected. 

If  the'  appeal  is  taken  by  the  defendant,  who  failed  to 
appear  before  the  justice,  either  upon  the  return  of  the  sum- 
mons, or  at  the  time  to  which  the  trial  of  the  action  was  ad- 
journed; and  he  shows,  by  affidavit  or  otherwise,  that  manifest 
injustice  has  been  done,  and  renders  a  satisfactory  excuse  for  his 
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default;  the  appellate  court  may,  in  its  discretion,  set  ainde  the 
judgment  appealed  from,  or  stay  proceedings  thereunder,  and  by 
order  direct  a  new  trial,  before  the  same  justice,  or  before  another 
justice  of  the  same  county,  f'^signated  in  the  order,  at  such  a 
time  and  place,  specified  in  the  order,  and  upon  such  terms,  as 
it  deems  proper. 

Go.  Proc,  part  of  f  866. 

I  8005.  [Am*d,  1893.]    Id.)  proceedinffs  before  Jwatiee. 

Where  a  new  trial  is  directed  before  a  justice,  as  prescribed  in 
the  last  two  sections,  the  parties  must  aopear  before  him,  at  the 
time  and  place  specified  in  the  order  of  the  appellate  court,  with- 
out service  of  any  notice,  or  of  a  copy  of  the  order.  l.^hereupon 
the  like  proceedings  must  be  had  m  the  action,  as  upon  the 
return  of  a  summons  personally  served. 

L.   1893    ch.  880. 

S  8066.  Costal  -vrl&en  a^rarded. 

Upon  an  appeal  provided  for  in  this  article,  the  award  of  costs 
is  regulated  as  follows: 

1.  If  the  appeal  is  dismissed,  because  neither  party  brings  it 
to  a  hearing,  as  prescribed  in  this  article,  costs  shall  not  be 
awarded  to  either  party, 

2.  If  the  judgment  is  reversed  for  nn  error  in  fact,  not  affect- 
ing the  merits;  or  if  a  new  trial  is  directed,  before  the  same  or 
another  justice,  as  prescribed  in  this  article;  the  costs  of  the 
appeal  are  in  the  discretion  of  the  appellate  court. 

3.  If  the  judgment  is  affirmed,  costs  must  be  awarded  to  the 
respondent. 

4.  If  the  judgment  is  reversed,  costs  must  be  awarded  to  the 
appellant. 

0.  If  the  judgment  is  affirmed  only  in  part,  the  costs,  or  such 
a  part  thereof,  as  to  the  appellate  court  seems  jilat,  not  exceeding 
ten  dollars,  besides  disbursements,  may  be  awarded  to  either 
party. 

Go.  Proc,  part  of  {§  3G8  and  371. 

I  3067.  Amoimt  of  costs. 

Upon   an   appeal,   provided    for    in    this   article,   coats,    when 
awarded,  must  be  as  follows,  besides  disbursements: 
To  the  appellant,  upon  reversal,  thirty  dollars. 
To  the  respondent,  upon  affirmance,  twenty-five  dollars. 

Id.,  part  of  I  71,  am'd. 
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▲RTICLB  THIRD. 

Appeal  for  a  new  trial  in  the  appellate  court, 

8«e.  8068.  When  appellant  may  demand  new  trial  in  appellate  floorl. 
8UW.  UndertakknK  to  be  glTen. 

8070.  Offer   to    compromlite    before   return. 

8071.  Froceedlnga  In  apueUate  court. 

8072.  Offer  to  compromise  after  return. 
8078.  Amount  of  coeta. 

g  8008.  [Am*dy  1808.]  ^'lien  appellant  mA7  demand  ae^r 
trial  in  appellate  eonrt. 

i  Where  an  issue  of  fact  or  nn  issue  of  law  was  joined  before 

I  the  justice,  and  the  sum,  for  which  judgment  was  demanded  by 

I  vither  s>arty  in  his  pleading,  exceeds  fifty  dollars;  or  where,  in  an 

action  to  lecoTer  a  chattel,  the  value  of  the  property,  as  fixed, 
together  with  the  damages  recoyered,  if  any,  exceeds  fifty  dol- 
lars; the  appellant  mny,  in  his  notice  of  appeal,  except  when  the 
appeal  is  to  the  county  court  of  Kings  county,  demand  a  new 
I  rial  in  the  appellate  court;  and  thereupon  iu  ontitkHl  thereto, 
whether  the  defendant  was  or  was  not  present  at  the  trial.  An 
appeal  from  a  judgment  of  a  justice's  court  or  by  a  justice  of 
the  peace  in  the  city  of  Brooklyn,  or  any  of  the  towns  in  the 
county  of  Kings  must  be  taken  and  disposed  of  in  the  manner 
prescribed  in  articles  first  and  second  of  this  chapter  and  title, 
and  not  otherwise. 

L.    1883,    cb.   880. 

'    I  8008.  IJndertakinflr  to  be  flriTen. 

To  render  such  an  appeal  effectual,  the  appellant  must  at  the 
time  of  the  service  of  the  notice  of  appeal  upon  the  justice, 
give  the  undertaking  required,  by  this  title,  to  stay  the  execution 
of  the  judgment. 

Go.  Proc.,  part  of  %  356. 

I 

I  8070.  [Ain*d,  lS9ff.]    Offer  to  compromise  before  retnrn. 

Upon  an  appeal,  provided  for  in  this  article,  from  a  judgment 
for  a  sum  of  money,  only,  cither  party  may,  within  fifteen  days 
after  service  of  the  notice  of  apiK^al.  servo  mon  the  adverse 
party,  or  upon  his  attorney,  a  written  offer  to  allow  judgment  to 
be  rendered  in  the  appellate  court,  in  favor  of  either  party,  for 
a  specified  Rura.  If  the  offer  is  not  accepted,  it  cannot  be  proved' 
upon  the  trial.  If  the  party,  within  ton  days  after  service  of| 
the  offer  upon  him,  serves  ui>on  the  party  making  the  same,  or 
upon  his  ottorney,  written  notice  that  he  accepts  the  offer,  he 
must  file  it,  with  an  affidavit  of  service  of  the  notice  of  accept- 
ance, with  the  clerk  of  the  appellate  court,  who  thereupon  must 
enter  judgment  accordingly.  Where  an  offer  is  made  as  above 
provided,  the  party  refusing  to  accept  the  same  shall  be  liable 
for  costs  of  the  appeal,  unles?  the  recovery  shall  be  more  favor- 
able to  him  than  the  sum  offered.  If  neither  party  makes  an 
offer,  as  provided  herein,  the  party  in  whose  favor  the  verdict, 
report  or  decision  in  the  appellate  court  is  given,  shall  be  entitled 
to  recover  his  costs  uoon  the  appeal.  Costs  when  awarded  ac- 
cording to  the  provisions  of  this  sootion  shall  be  in  amounts  pro- 
rided  in  section  three  thousand  and  seventy-three  of  this  article. 
Id.,  i  871:  !>.  }»».  cb.  866. 
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I  3071.  ProceedinflTS  In  appellate  court. 

Upon  an  appeal,  provided  for  in  this  article,  after  the  expiration 
of  ten  days  from  the  time  of  filing  the  justice's  retwrn,  the  action 
is  deemed  an  action  at  issue  in  the  appellate  court;  and  all  the 
proceedings  therein,  including  the  entry,  enforcement,  and  re- 
view of  the  judgment,  are  the  same,  as  if  the  action  had  been 
commenced  in  the  appellate  court,  except  as  otherwise  specially 
prescribed   in  this  chapter. 

Go.   Proc,   SS   8^  aD<l   SeO. 

i  8072.  Offer  to  compromiBe  after  return. 

Either  party  may,  at  any  time  after  the  action  is  deemed  at 
issue  in  the  appellate  court,  and  before  the  trial,  serve  upon  the 
adverse  party,  a  written  offer  to  allow  judgment  to  be  taken 
against  him,  for  a  sum,  or  property,  or  to  the  effect,  therein 
specified,  with  or  without  costs.  If  there  are  two  or  more  defend- 
ants, and  the  action  can  be  severed,  a  like  offer  may  be  made  by 
one  or  more  defendants,  against  whom  a  separate  judgment  may 
be  taken;  and,  if  it  is  accepted,  the  action  becomes  severed,  and 
may  proceed  against  the  other  defendants,  as  if  it  had  been 
originally  commenced  against  tliem  only.  If  the  party  receiving 
the  offer,  within  ten  days  thereafter,  serves  upon  the  adverse 
party,  notice  that  he  accepts  it,  he  may  file  it,  with  proof  of 
acceptance;  and  thereupon  the  clerk  must  enter  judgment  ac- 
cordingly. If  the  offer  is  not  thus  accepted,  it  cannot  be  proved 
upon  the  trial;  and  if  the  party,  to  wnom  it  is  made,  fails  to 
obtain  a  more  favorable  judgment,  he  cannot  recover  costs  from 
the  time  of  the  offer,  but  must  pay  costs  from  that  time. 

Id.,  S  36G. 

S  3073.  Amount  of  coiita. 

Upon  an  appeal,  provided  for  in  this  article,  costs,  when 
awarded,  must  be  as  follows,  besides  disbursements: 

For  all  proceedings  before  notice  of  trial,  fifteeh  dollars. 

For  all  subsequent  proceedings  before  trial,  ten  dollars. 

For  the  trial  of  an  issue  of  law,  fifteen  dollars. 

For  the  trial  of  an  issue  of  fact,  twenty  dollars. 

For  the  argument  of  a  motion  for  a  new  trial  on  a  case,  fifteen 
dollars. 

For  e.ioh  term,  not  more  than  five,  at  which  the  appeal  is 
regularly  on  the  cal(»ndar,  excluding  the  term,  at  which  it  is 
tried,  or  otherwise  finally  disposed  of,  ten  doUan, 

li.,  part  of  S  871,  am'd. 
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TITLB  IZ. 
Costs. 

Sec.  8074.  Wbcii  preTailing  part7  to  recover  costs.    What  costs  aUowed. 

3075.  When  neither  party  to  rocoTer  costs. 

3076.  Amount  of  costs  'limited. 
»       8077.  Costs  upon  demurrer. 

3078.  Taxation  of  costs. 
3070.  Increased  costs. 

3060.  Costs  on  judgment  for  one  or  more  defendants. 

3061.  Costs   wrongfully  collected  may  bo  recovered  back. 

2  8074.  [Am'd,  1003.1  'Wlien  preTallinflr  pajrty  to  recover 
costs.     "Wbat  costs  alloivred. 

Except  as  otherwise  specially  prescribed  by  law,  a  party  who 
recoyers  judgment  in  an  action  in  a  justice's  court,  is  entitled 
to  costs;  which  must  be  included  in  the  judgment.  Costs  con- 
sifit  of  the  fees,  allowed  by  law,  for  services  necessarily  rendered 
in  the  action,  at  the  request  %f  the  party  entitled  to  costs,  or 
paid  by  him,  as  prescribed  by  law;  and  of  such  other  expenses, 
as  a  party  is  entitled  to  include  in  his  costs,  by  express  provision 
of  law.  The  defendant  in  an  action  brought  in  a  justice's  couit 
may  require  security  for  costs  to  be  given,  where  the  plaintiff  is 
a  foreign  corporation.  So  far  as  practicable,  the  provisions  of 
title  three  of  chapter  twenty-one  of  this  act,  shall  apply  to  the 
proceedings  for  requiring  such  security,  the  requisites  of  the 
undertaking  and  the  justification  of  sureties  therein. 

2  R.  S.  247.  S  120  (2  Edm.  2C4) ;  L.  1857,  cb.  775.  8  2  (4  Edm.  700) ;  L.  1800. 
ch.  682,  8  2  (6  Edm.  803);  h.   1903,  cb.  276.    In  effect  Sept.  1,  1908. 

I  a075.  [Am'd,  1900.]  When  neither  party  to  recover 
costs. 

In  either  of  the  following  cases,  costs  shall  not  be  awarded  to 
either  narty,  but  i*noh  party  nm«t  pay  his  own  costs: 

1.  Where  the  action  is  discontinued  by  the  absence  of  the  jus- 
tice for  more  than  one  hour,  after  the  summons  is  returnable,  or 
after  the  time  to  which  the  trial  lias  been  adjourned. 

2.  Where  the  justice  Is  dis<iualifie<i,  for  a  reason  specified  in 
section  fifteen  of  the  judiciary  law. 

3.  Where  the  action  is  discontinued,  upon  the  ground  that  the 
defendant  is  an  infant,  for  whom  a  guardian  ad  litem  has  not 
boen  appointed. 

4.  In  an  action  to  recover  one  or  more  chattels,  where  the 
plaintiff  recovers  a  chattel,  or  part  of  a  chattel,  or  the  value 
thereof,  and  the  defendant  also  recovers  a  chattel,  or  part^  of  a 
fhflttel,  which  has  been  replevied  and  delivered  to  the  plaintiff. 
or  the  value  thereof.  The  jilaintiff  is  entitled  to  costs,  where 
hoth  parties  recover,  as  specified  in  this  subdivision,  unless  the 
chattel,  for  which  the  defendant  recovers,  has  been  replevied  and 
delivered  to  the  plaintiff. 

AmM  by  L.  3000.  cb.  Cut,  H  X  ^^oo  note  84  of  notes  of  Board  of  Stat- 
ijtory  ronsolldfitloii   at  end  of  code. 

f  3076.   [AmM,  1895.]      Amount  of  costs  llmfted. 

The  sum  to  be  awarded,  as  costs,  to  the  prevailing  party,  ex- 
cept where  it  is  otherwise  specially  prescribed  by  law,  is  limited 
as  follows: 

1.  It  cannot  exceed  fifteen  dollars,  besides  the  fees  of  witnesses. 
where,  npon  the  trial  of  an  issnr'  of  fnct  or  of  law,  either  party 
recovers  damatres  to  the  amount  of  fifty  dollars  or  more,  or  one 
or  more  chattels,  the  value  of  which,  as  fixed,  together  with  the 
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damages,  if  any,  amounts  to  fifty  dollars  or  more;  or,  where,  if 
the  defendant  recovers  judgment,  the  sum  for  which  the  plaintiff 
demanded  judgment,  was  fifty  dollars'  or  more,  or  the  value  of 
all  the  chattels,  to  recover  which  the  action  was  brought,  was 
stated  in  the  complaint  at  fifty  dollars  or  more. 

2.  In  every  other  case,  it  cannot  exceed  ten  dollars,  besides  the 
fees  of  witnesses,  attending  from  another  county. 

But  the  prevailing  party  is  entitled,  in  addition  to  the  sun\ 
specified  in  this  section,  to  the  fees  and  expenses  allowed  by  law 
for  a  commission  issued  to  examine  a  witness  not  residing  in  the 
county  or  in  an  adjoining  county;  and  for  each  adjournment  ex- 
ceeding one,  which  was  granted  upon  the  application  of  the  party 
against  whom  the  judgment  is  rendered. 

Substituted  for  L.  1806,  ch.  692,  8  2  (6  Edm.  804);  L.  1841.  ch.  138.  i  S 
(4  Edm.  546);  L.  1896.  cb.  507. 

S  3077.  Costs  upon  denmrrei*. 

Where  judgment  is  rendered  upon  the  trial  of  a  demurrer,  the 
costs  of  the  trial  must  be  included  therein;  otherwise  costs  are 
not  allowed  upon  the  trial  of  a  demurrer. 

See  Ck).  Proc.,  §  64,  subd.   11*. 

8  8078.  Taxation  of  costs. 

where  a  justice  renders  a  judgment,  he  must  specify,  in  his 
docket-book,  the  items  of  costs,  which  were  allowed  by  him. 
Before  any  item  of  costs  is  thus  allowed,  other  than  a  fee  to  the 
justice,  or  to  a  juror  or  witness  who  attended,  or  to  a  constable 
who  has  certified  the  amount  of  his  fee,  upon  a  paper  filed  with 
the  justice,  the  party  must  show,  by  his  oath,  or  that  of  his 
attorney,  to  the  satisfaction  of  the  justice,  that  the  item  was 
actually  and  legally  paid  or  incurred. 

I  SOTO.  Increaaed  costs. 

Increased  costs  must  be  awarded  in  favor  of  the  defendant,  in 
an  action  in  a  ju8tice\s  court,  in  a  case,  and  increased  at  the  rate, 
specified  in  section  3258  of  this  act. 


1  8080.  Costs  on  Jndarmcnt  for  one  or  more  defendants. 

In  an  action  against  two  or  more  defendants,  not  united  in  in- 
terest, who  make  separate  defences  by  separate  answers,  if  the 
plaintiff  fails  to  recover  judgment  against  all,  the  justice  must 
award  costs  to  those  who  have  judgment  in  their  favor. 
*    2  R.  S.  616,  S  18  (2  Edm.  &39). 

fi  3081.  Costs  -wTonKtnlly  collected  may  be  recoTered 
back. 

WhtTo  a  justice  includes  in  a  judgment  a  greater  amount  of 
costs  than  is  allowed  by  law,  or  an  improper  item  of  costs  or  fees, 
and  the  same  is  collected;  the  person  from  whom  it  w^as  collected 
may,  notwithstanding  the  judgment,  recover  from  the  justice  who 
has  received  it,  the  amount  thereof,  with  interest. 

2  R.  S.  266.  9  230  (2  Edm.  274). 
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TITLE  X. 

Action  on  special  proceeding,  relating  to  an  animal  straying 

upon  tne  highway. 

8oe.  3062.  Action  against  person  suSering  animals  to  stray. 
S088.  Penalties  to  be  rocoTcreil. 
8084.  Certain  offlccrs  to   seize  animals  straying. 
3085.  When  prlratc  person  may  seize  sucb  animals. 
9086.  Officer  or  person  seizing  to  present  petition. 
3087.  Precept  thereupon. 

8088.  1(1.;    how    served. 

8089.  Proof  of  service  of  precept. 
8000.  Answer;  trial. 

8091.  Decision  in  fayor  of  petitioner;  warrant  to  sell;  execution  thereof. 

3002.  Application  of  proceeds  of  sale. 

3003.  Disposition   of   suridus. 

3004.  Id.;   when  no  claim  made  within  a  year. 

8005.  Order  upon  claim  for  surplus;   appeal  therefrom. 
8000.  Proceedings  uiion  decision  in  fayor  of  person  anbwering. 
8007.  Demand  of  possession  before  trial.    Proceedings   tnei'eapon. 
3008.  Id.;   when  animal  wilfully  set  at  large  by  third  person. 
8000.  Action  by  owner  in  such   a   case. 

3100.  Action  by  petitioner  and  by  olUccr. 

3101.  Demand  of  possess  Ion   after  final  order   and   before   sale. 
8102.  Order  uix>n   demand  of  possession;  appeal  theren-om. 
3103.  Id.;    stay  of  nroceedings. 

8104.  Apiienl  from  final  order. 

3105.  III.;   by  claimant;   stay  of  proceedings  and  delivery  of  possession. 

8106.  Proceedings   upon  alDrmancc. 

8107.  Limitation   of    action    for    seizing    animals. 

8108.  Certain  actions  cannot  be  maintained. 

3100.  Where  several  animals  are  trespassing,   damages  are  entire.    Pro- 
ceedings in  such  cases. 

8110.  Proceedings  in  other  cases,  where  there  are  different  owners. 

8111.  Surplus,  where  there  are  different  owners. 

8112.  Wlien  one  action,  etc.,   supersedes  any  other. 

8118.  Rights  of  ofOcer  when  private  person  fails  to  prosecute. 
3114.  Person  having  a  special  property  deemed  owner. 
3116.  Agent   may   act   for   bis   principal. 

I  3082.  Aetion  nmlnnt  person  Bnflerlnv  animala  to  strax. 

Any  person,  who  suffers  or  permits  one  or  more  cattle,  horses, 
colts,  asses,  mules,  swine,  sheep,  or  goats,  to  run  at  Inrge,  or  to 
be  herded  or  pastured,  in  a  public  street,  highway,  park  or  place, 
elsewhere  than  in  a  city,  incurs  thereby  the  penalty  or  penalties 
specified  in  the  next  section;  and  any  resident  of  the  to^n,  or 
tUc  officer  to  whom  a  fine  or  penalty  is  to  be  paid  for  the  benefit 
of  the  poor,  as  prescribed  in  section  2875  of  this  act,  or  the 
overseer  or  superintendent  of  the  poor  of  the  town  or  district, 
in  which  one  or  more  of  those  animals  are  found  so  runniuff  at 
large,  herded,  or  pastured,  may  maintain  an  action  against  him, 
in  a  justice's  court,  held  in  that  town  or  district,  to  recover  the 

Eenalty  or  penalties  so  incurred.  Where  the  action  is  brought 
y  a  private  person,  the  justice  must  pay  the  proceeds  of  nn 
execution,  issued  upon  a  judgment  therein  m  favor  of  the  plaintiff.^ 
after  deducting  the  costs,  to  the  officer,  who  mi^ht  have  brought 
the  action,  as  prescribed  in  this  section,  to  be  applied  by  him  to 
the  support  of  the  poor  within  his  town  or  district. 

L.  1862,  ch.  459,  fi  1  <3  Edm.  547);  L.  1872,  ch.  770,  fi  1  (9  Edm.  476);  L. 
1867,   ch.  814   (7  Edm.  185). 

I  3083.  Penalties  to  be  recovered. 

If  the  plaintiff  recovers  judfirment,  in  nn  action  brouKht  ms 
prescribed  in  the  last  section,  the  ju.<«tice  must  award  to  him  the 
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following  sums,  by  way  of  penalties,  besides  the  costs  of  the 
action: 

1.  For  each  horse,  colt,  ass,  mule,  swine,  bull,  ox,  cow,  or  call^ 
five  dollars. 

2.  For  each  sheep  or  goat,  one  dollar. 

The  entire  amount  of  the  penalties  may  be  recoTered,  in  one 
action,  although  it  exceeds  the  sum,  for  which  a  justice  can 
render  a  judgment  in  an  ordinary  action. 

i  8084.  Certain  ofllcers  to  seise  anlmnls  str&ylnir* 

Where  one  or  more  cattle,  horses,  colts,  asses,  mules,  swine, 
sheep,  or  goats  are  found  running  at  large,  or  being  herded  or 
pastured,  in  a  public  street,  highway,  park,  or  place,  elsewhere 
than  in  a  city,  the  overseer  of  highways  of  the  road  district,  or, 
if  they  are  so  found  within  an  incorporated  Tillage,  the  street 
commissioner  thereof,  having  personal  knowledge  or  being  noti- 
fied of  the  fact,  must  immediately  seize  the  animal  or  animals, 
and  keep  it  or  them  in  his  possession,  until  disposed  of  as  pre- 
scribed in  the  following  sections  of  this  title. 

See  Dote  to  S  8082,  ante. 


S  8065.  Iiriien  private  person  mar  seise  snoli  animals. 

Any  person  may  seize  one  or  more  animals  specified  in  the  last 
section,  then  running  at  large,  or  being  herded  or  pastured,  in 
a  public  street,  highway,  park,  or  place,  elsewhere  than  in  a  city, 
bordering  upon  real  property  owned  or  occupied  by  him;  or  then 
trespassing  upon  real  property  so  owned  or  occupied,  having 
entered  thereupon  from  such  a  public  street,  highway,  park,  ,or 
place.  The  person  making  the  seizure,  must  keep  the  anhnal 
or  animals  seized,  In  his  possession,  until  disposed  of  as  pre* 
scribed  in  the  following  sections  of  tliis  title. 

See  L.  1862,  cb.  409,  f  2.  and  L.  1867,  cb.  814,  S  2  (7  Bdm.  186). 

I  8086.  omcer  or  person  seislnflr  to  present  petition. 

An  ofiicor  or  other  person,  who  8eiz(^  an  animal  or  animals, 
as  prescribed  in  either  of  the  last  two  sections,  must  immediately 
file,  with  a  justice  of  the  peace  of  the  town  in  which  the  seizure 
was  made,  a  written  petition,  verified  by  his  oath;  setting  forth 
the  facts  which  bring  the  case  within  either  of  those  sections; 

.  briefly  describing  the  animal  or  animals  seized;  stating  either  the 
name  of  the  owner,  or  that  his  name  is  not  known  to  the  peti- 
tioner, and  cannot  be  ascertained  by  him  with  reasonable  dili- 
gence; and  praying  for  a  final  order,  directing  the  sale  of  the 
animal  or  animals  seized,  and  the  application  of  the  proceeds 
thereof,  as  ijrescribed  in  this  title.  Where  the  petition  alleges, 
that  any  animal  or  animals  seized,  wore  then  trespassing  npon 
real  property  owned  or  occupied  by  the  petitioner,  it  must  state 
the  amount  of  the  damages,   if  any,   which  the  petitioner  has 

.  sustained  thereby.  In  that  case,  the  decision  of  the  justice,  or, 
where  the  issues  ore  tried  by  a  jury,  the  verdict  must  fix  tiie 
amount  of  the  damages. 

See  Id.,  §  3,  and  L.  1867,  cb.  814.  $  2  (7  Bdm.  186). 

I  8087.  Precept  therenpott. 

Upon  the  presentation  of  the  petition,  the  justice  mnat  ime 
a  precept  under  his  hand;  directed  to  the  owner,  if'  his  name  is 
stated  in  the  petition,  or.  if  it  is  not  so  stated,  directed  generalhr 
to  all  persons  having  an  interest  in  the  animal  or  anlmali  seised; 


c.  19, 1. 10  STRAYS  UPON  HIGHWAYS.  ||  8088-91 

briefly  redtint  the  sult^tance  of  the  petition;  describing  th« 
Animal  or  animaia  seized,  and  requiriDg  the  person  or  persons, 
to  whom  the  precept  is  directed,  to  show  cause  before  the  justice, 
at  a  time  and  place  specified  therein,  not  less  than  ten  nor  more 
than  twenty  days,  after  the  issuing  of  the  precept,  why  the 
prayer  of  the  petition  should  not  be  granted* 

8088.  Id.  I  hovr  •erved. 

The  precept  mast  be  served  upon  the  person,  to  whom  it  is 
directed  by  his  name,  within  the  same  time,  and  in  like  manner 
as  a  BummoQS  is  required  to  be  served,  as  prescribed  in  section 
:^10  of  this  act.  Where  it  is  directed  generally  to  all  persons, 
having  an  iutereet  in  the  animal  or  animals  seized,  it  may  be 
served  by  a  constable  of  the  town,  or  by  an  elector  thereof, 
specially  authorized  so  to  do  by  a  written  indorsement  upon  the 
precept,  under  the  hand  of  the  justice,  by  posting  a  copy  thereof 
in  at  least  six  public  and  conspicuous  places  in  the  town  where 
the  seizure  was  made;  one  of  which  places  must  be  the  nearest 
district  school  house,  or,  if  the  seizure  was  made  within  an 
incorporated  village,  having  schools  in  charge  of  a  board  of 
education,  a  building  in  which  such  a  school  is  kept.  Bach  copy 
must  be  so  posted,  within  two  days  after  the  precept  is  issued. 
Where  the  precept  is  directed  to  a  person  by  his  name,  and 
proof  is  made  by  affidavit,  to  the  satisfaction  of  the  justice, 
that  it  cannot,  with  reasonable  diligence,  be  personally  served 
upon  that  person,  within  the  county,  at  least  six  days  b<'fore 
the  return  day  thereof,  the  justice  may„  by  a  written  order, 
direct  that  service  thereof  be  made,  by  posting  copies  thereof, 
a«;  least  five  days  before  the  return  day,  as  proscribed  in  this  see- 
tion;  in  which  case,  service  thereof  may  be  made  accordingly. 

§  3080.  Proof  of  •erTice  of  precept. 

At  the  place  where  the  precept  is  returnable,  and  at  the  expira- 
tion of  the  time  specified  in  section  2893  of  this  act,  the  pelitioner 
must,  unless  the  precept  is  directed  to  a  person  by  his  name,  an-l 
he  appears,  furnish  proof  of  the  service  of  the  precept,  as  pre- 
BCribed  in  the  last  section.  If  it  was  served  by  a  constable,  eith<^r 
personally  or  by  postinp,  h's  written  return  upon  the  precept  Is 
sufficient  proof  of  the  facts  relating  to  the  service,  as  stated 
therein,  if  it  was  served  by  a  private  iK^rson,  proof  of  servics 
most  be  made  by  attidavit. 

I  8000.  Answer;  trial. 

The  owner,  or  a  person  having  an  interest  in  any  animal  seized, 
may  appear  upon  the  return  of  the  ])recept,  and  thereby  make  him- 
self a  party  to  the  special  proceeding.  The  person  so  appearing 
may,  upon  the  return  of  the  precept,  file  a  written  answer,  sub- 
scribed by  him  or  his  atlorney,  and  verified  by  the  oath  of  the 
person  subscribing  it,  denying,  absolutely  or  upon  information  and 
belief,  one  or  more  material  allegations  contained  in  the  pptitlon. 
His  answer  must  also  set  forth  his  interest  in  the  nnimal  or  aui- 
mals  seized.  The  subsequent  proceedings  must  ba  the  same  as  in 
an  action  in  a  justice's  court,  wherein  an  issue  of  fact  has  been 
joined,  except  as  otherwise  specially  prescribed  in  this  title. 

f  84W1.  DedaloA  In  favor  of  petitioner }  warrant  to  aellf 
oxocntion  tliereof. 

If  no  person  appears  and  answers,  or  if  the  decision  of  the  jus- 
tice, or  the  verdict  of  the  jury,  v  here  the  issues  were  tried  by  a 
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jury,  is  in  favor  of  the  petitioner^  the  justice  must  make  a  final 
order,  directing  the  sale  of  the  animal  or  animals  seized,  and  the 
application  of  the  proceeds  thereof,  as  prescribed  in  this  title. 
Thereupon  the  justice  must  issue  a  warrant,  under  his  hand, 
directed  generally  to  any  constable  of  the  county,  commanding 
him  to  sell  the  animal  or  animals  seized,  at  public  auction,  for  the 
best  price  which  he  can  obtain  therefor;  and  to  make  return 
thereof  to  the  justice,  at  a  time  and  place  therein  specilied,  not 
less  than  ten  nor  more  than  twenty  days  thereafter.  The  stile 
must  be  made  upon  the  like  notice,  and  in  like  manner,  as  a  sale 
of  property,  by  virtue  of  an  execution  issued  by  a  justice  of  the 
peace;  and  the  constable  must  make  return,  as  required  by  the 
warrant,  and  must  pay  the  proceeds  of  the  sale  to  the  justice,  de- 
ducting therefrom  nis  fees,  at  the  rate  allowed  by  law  for  the 
collection  of  such  an  execution. 

I  8092.  Application  of  proceeds  of  Mtle. 

The  justice  must  apply  the  proceeds  of  the  sale  as  follows: 

1.  He  must  pay  the  costs  of  the  petitioner,  as  taxed  by  the  jus- 
tice, at  the  same  rates  as  the  costs  of  an  action  brought  before 
him,  including  the  justice's  fees  in  such  an  action;  and  also  the 
fees  for  the  service  of  the  precept,  either  personally  or  by  posting, 
at  the  rate  allowed  by  law  for  personal  service  of  a  summons  by 
a  constable. 

2.  Out  of  the  remainder  of  the  proceeds,  he  may  retain  to  his 
own  use,  a  fee  of  one  dollar,  for  each  animal  sold. 

3.  Out  of  the  remainder  of  the  proceeds,  he  must  pay  to  the 
officer,  or  other  person  making  the  seizure,  the  following  fees, 
for  the  seizure  of  each  animal  seized  and  sold,  to  wit:  one  dollar 
for  each  horse,  colt,  ass,  or  mule;  fifty  cents  for  each  bull,  oz« 
cow,  or  calf;  and  twenty-five  cents  for  each  goat,  sheep,  or  swine; 
together  with  a  reasonable  compensation,  fixed  by  him,  for  the 
care  and  keeping  of  each  animal,  from  the  time  of  the  seizure 
to  the  time  of  the  sale;  and,  also,  where  any  animal  sold  was 
seized,  while  trespassing  upon  real  property  owned  or  occupied 
by  the  petitioner,  the  damages  sustained  by  the  petitioner  in  con- 
sequence thereof,  as  ascertained  by  the  decision  of  the  justice, 
or  the  verdict  of  the  jury  upon  which  the  final  order  was  made. 

4.  Out  of  the  remainder  of  the.  proceeds,  he  must  pay  to  the 
officer,  to  whom  a  fine  or  penalty  is  to  be  ^aid  for  the  benefit 
of  the  poor,  as  prescribed  in  section  2875  of  tms  act,  the  following 
penalties,  to  wit:  five  dollars  for  each  horse,  colt,  ass,  mule,  bull, 
ox,  cow,  calf,  or  swine,  seized  and  sold;  and  one  dollar  for  each 
sheep  or  goat,  seized  and  sold;  which  penalties  must  be  received 
by  the  officer,  for  the  benefit  of  the  poor  of  his  town  or  district. 

5.  If  any  surplus  remains,  he  must  pay  the  same  to  the  person 
or  persons  entitled  thereto,  as  prescribed  in  the  following  sections 
of  this  title. 

I  3O08.  Disposition  of  surplus. 

Any  person  may,  within  ten  days  after  the  return  of  the  war- 
rant, file,  with  the  justice,  a  written  claim  to  the  surplus  of  the 
proceeds  of  the  sale,  or  to  any  part  thereof.  On  the  eleventh 
day  after  the  return,  or,  if  it  is  a  Sunday  or  a  public  holiday, 
on  the  first  dny  thereafter,  which  is  neither  Sunday  nor  a  pubnc 
holiday,  the  justice  must  proceed  to  inquire  into  the  claims  so 
filed;  and,  for  the  purpose  of  determining  them,  he  must  hear 
the  allefratioDS  and  proofs  of  each  claimant;  and  he  may  issne 
subpoenas,  as  upon  the  trial  of  an  action.    He  may,   upon  the 
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application  of  any  claimant,  and  for  good  cause  shown,  adjunrn 
the  hearing,  from  time  to  lime,  but  not  more  than  thirty  days  iu 
alL  After  hearing  the  allegations  and  proofs  of  all  the  clnimantti, 
be  must  decide  the  claims,  and  enter  an  order  accordingly.  1* 
no  claim  is  filed;  or  if  the  right  to  the  surplus  money,  or  any 
part  thereof,  is  not  established,  to  the  satisfaction  of  the  justice, 
as  prescribed  in  this  section;  any  pcnjon,  whose  claim  was  not 
determined  upon  the  hearing,  may  file  a  claim  thereto,  at  any 
time  before  the  expiration  of  a  year  from  the  return  of  tlie 
warrant;  and,  thereupon,  the  justice  must  proceed,  as  proscribed 
in  this  section  with  respect  to  a  claim  filed  within  the  ten  days. 

I  8004.  Id.  I  "vrlieii  ao  elalm  made  ivritlnln  m.  year. 

If,  at  the  expiration  of  one  year  after  the  return  of  the  war- 
rant, any  portion  of  the  surplus  remains,  a  claim  to  which  had 
not  been  established  to  the  satisfaction  of  the  justice,  pursuant  to 
the  provisions  of  the  last  section,  the  justice  must  pny  it,  for  the 
benefit  of  the  poor,  to  the  officer  to  whom  a  fine  or  penalty  is 
to  be  paid  for  the  benefit  of  the  poor,  as  prescribed  in  section 
2875  of  this  act;  and,  thereupon,  all  persons  are  forever  barred 
from  any  claim  thereto.  But  if  a  claim,  filed  as  prescribed  iu 
the  last  section,  remains  undetermined  at  the  expiration  of  the 
year,  the  justice  must  determine  it  within  ten  days  thereafter; 
and,  for  that  purpose,  he  must  retain  the  surplus  in  his  hands 
until  the  determination. 

§  SODS,  drder  upon  olaim  for  sitrplusi  appeal  therefrom. 

An  appeal  from  an  order  determining  a  claim,  as  prescribed  in 
the  last  two  sections,  may  be  taken  to  the  county  court,  by  a 
claimant,  within  ten  days  after  the  making  of  the  order,  as  from 
a  judgment  of  a  justice  in  an  action  to  recover  a  sum  equal  to 
the  claim;  and  the  proceedings  thereupon  are  the  same,  except 
that  an  undertaking  is  not  necessary  for  any  purpose.  Upon 
such  an  appeal,  each  other  claimant,  whose  interest  is  affected 
by  the  order  appealed  from,  must  be  made  a  respondent.  If 
there  is  no  such  claimant,  the  officer  entitled  to  the  surplus  must 
be  made  respondent;  but  costs  cannot  be  awarded  against  him, 
unless  he  appears  upon  the  appeal;  in  which  case,  the  costs  are  in 
the  discretion  of  the  appellate  court.  Where  an  appeal,  taken 
as  prescribed  in  this  section,  is  perfected,  the  county  judge  may, 
in  his  discretion,  make  an  order  extending  the  time,  within  which 
payment  of  the  surplus  must  be  made,  as  prescribed  in  the  last 
section,  and  staying  payment  accordingly.  Unless  such  an  order 
is  made,  and  a  copy  thereof  is  served  upon  the  justice,  payment 
must  be  made  as  prescribed  in  the  last  section,  notwithstanding 
the  appeal;  and  upon  proof  of  the  payment,  the  appeal  must  be 
dismissed.  Where  an  appeal  is  taken  to  the  supreme  court,  from 
the  determination  of  the  county  court,  the  county  judge,  or.  a 
justice  of  the  supreme  court  may  make  a  like  order,  and  with 
Uke  effect. 

I    8006.    ProceedinflTB   upon    decision    In    faTor    of   person 


If  the  decision  of  the  justice,  or  the  verdict  of  the  jury,  where 
the  issues  are  tried  by  a  jury,  is  in  favor  of  the  person  answer- 
ing, it  must  fix  the  value  of  each  animal  seized.  If  the  justice 
or  the  jury  find  that  the  seizure  was  malicious,  and  without 
probable  cause,  the  decision  or  verdict  must  assess  the  damages 
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snstained  by  the  person  answering,  by  means  of  cbe  seiBiire  and 
detention.  The  justice  must  thereupon  make  a  final  order, 
awarding  to  the  person  so  answering,  the  return  of  the  animal 
or  animals  so  seized,  or  the  yalue  thereof  if  a  return  cannot  be 
had;  together  with  his  costs,  at  the  rates  allowed  by  law  in  on 
action  brought  before  him  to  recover  a  chattel;  and,  also,  twice 
the  sum  assessed  as  his  damages,  if  any.  Thereupon  a  warrant 
must  be  issued  by  the  justice  to  a  constable,  to  the  same  effect, 
as  an  execution  issued,  in  an  action  to  recover  a  chattel,  upon  a 
judgment  in  favor  of  the  defendant,  where  the  chattel  has  not 
been  delivered  to  him;  and  each  provision  of  this  chapter,  relat- 
ing to  a  judgment  and  an  execution  in  such  a  case,  applies  to  a 
final  order  made,  and  a  warrant  issued  thereupon,  aa  prescribed 
/in  this  section. 

See  L.   1SG7,  cb.  814.  ft  7  (7  Bdm.   189). 

'^  8(/f^.  Demand  of  poaae»Hion  before  trial.  Prooeedinsa 
tberevpon. 

At  any  time  after  the  precept  is  issued,  and  before  ttie  com- 
mencement of  the  trial,  the  owner  of  any  animal  seized  may  file 
with  the  justice  a  written  demand  of  the  possession  thereof. 
Thereupon  he  is  entitled  to  the  possession,  upon  complying  with 
the  following  terms: 

1.  He  must  pay  to  the  justice,  for  the  use  of  the  petitioner, 
the  costs  of  the  proceedings,  to  the  time  of  filing  the  demand, 
as  prescribed  in  subdivision  first  of  section  3092  of  this  act,  and, 
also,  the  sums  payable  on  account  of  each  animal,  whereof  pos- 
session is  so  demanded,  as  proscribed  in  subdivision  third  of  the 
same  section;  which  sums  must  be  fixed  by  the  justice,  after 
hearing  the  allegations  and  proofs  of  the  parties. 

2.  He  must  aVso  pay  to  the  justice,  a  fee  of  one  dollar  for  each 
animal,  whereof  possession  is  so  demanded. 

3.  If  the  pentioniT  is  an  officer,  to  whom  a  fine  or  penalty  is 
to  be  paid  for  the  benefit  of  the  poor,  as  prescribed  in  section 
2875  of  this  act,  the  chiimant  must  also  pay  to  the  justice,  for 
the  petitioner's  use,  the  siuii  specified  therein  on  account  of  each 
animal,  whereof  possession  is  ho  demanded. 

4.  The  chiimnut  must  nlso  prove,  to  the  satisfaction  of  the  jus- 
tice, by  affidavit  or  other  comi>etent  evidence,  that  he  is  the 
owner  of  each  animal,  whereof  possession  is  so  demanded.  Each 
person  who  has  appeared  must  have  notice  of,  and  may  oppose, 
the  claim. 

Id.,  s  4. 

^    §  3098.  Id.  I   when  animal  wilfully  pet  at   larsre  by  tbird 
person. 

But  where,  in  a  case  siiecified  in  the  last  section,  the  person 
filing  n  demand,  presents  therewith  to  the  justice  sufficient  proof, 
by  affidavit  or  otherwise,  that  the  running  at  large,  herding, 
pasturing,  or  trespassing,  by  reason  whereof  the  animal  or 
animals,  of  which  he  demands  possession,  were  seized,  was  caused 
by  the  wilful  act,  intended  to  effect  that  object,  of  a  person' 
other  than  the  owner;  and  also  makes  the  proof  specified  in  sub- 
division fourth  of  that  section;  he  is  entitled  to  possession,  pur- 
suant to  his  demand,  upon  piling  to  the  petitioner,  or  to  the 
justice  for  his  use.  a  reasonable  sum,  to  be  fixed  by  the  justice, 
after  hearing  the  allegations  and  proofs  of  the  parties,  as  com- 
pensation for  the  care  and  keeping  of  the  animal  or    anlm«1s» 
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vrhereof  poMenlon   ii   so  demanded,   and  without   {Mtying   unz 
other  snin,  specified  in  the  last  seotion. 
See  L.  1809,  ch.  424  (T  Bdm.  44S\  part  of  S  6. 

f  SOOO.  Aetion  bx  otrner  in  sncli  a.  ea»e« 

The  owner  of  an  animal,  seized  in  conseqiiGnce  of  a  wilfn!  act 
specified  in  the  last  section,  may  recover,  in  an  action  against 
the  person  who  committed  it,  all  damages  sustained  by  him,  in 
consequence  thereof,  including  the  sum  i)aid  in  order  to  recover 
possession  of  the  animal,  as  prescrihed  in  the  In^t  section;  and. 
m  addition  thereto,  the  sum  of  twenty  doUars  for  each  animal 
aeized. 

Id.,   remainder  of  |  6. 

f  8100.  Action  'by  petitioner  and  by  offleor. 

Where  the  possession  of  an  animal  htm  been  delivered,  as  pre- 
scribed in  the  last  section  but  one,  an  action  mny  also  be  main- 
tained, by  the  petitioner  in  the  special  proceeding  before  th^ 
jnstice,  against  the  person  who  committed  the  wilful  act,  tc 
recover,  in  addition  to  all  other  damages  sustaiued  by  the  plain* 
tifi^  in  consequence  of  the  wilful  act,  all  sums,  to  whicn  the 
plaintiff  would  have  been  entitled  out  of  the  proceeds  of  the 
sale,  as  prescribed  in  section  3092  of  this  act,  other  than  the 
compensation  paid  for  the  care  and  keeping  of  the  animal.  In 
the  like  case,  if  the  petitioner  is  a  private  person,  the  oflScer,  to 
whom  a  fine  or  penalty  is  to  be  naid  for  the  benefit  of  the  poor, 
as  prescribed  in  section  2875  of  tnis  act,  may  maintain  an  action 
against  the  person,  who  committed  the  wilful  net,  to  recover  the 
penalties  to  which  the  plaintiff  would  have  been  entitled,  out  of 
the  proceeds  of  the  sale,  as  prescribed  in  that  subdivision. 
Neither  of  the  actions  specified  in  this  or  the  last  section  is 
affected  bv  the  pendency  of,  or  the  recovery  of  judgment  in, 
either  of  the  others. 

f  SlOl.  Dcmnnd  of  poaoeaaion  after  final  ordev  and  be- 
fore sale. 

A  person*  entitled  to  demand  the  possession  of  an  animal,  as 
prescribed  in  section  3007  of  this  act,  who  did  not  appear  upon 
the  return  of  the  precept,  or  upon  the  trial,  may  file,  with  the 
justice,  a  written  demand  of  the  possession,  at  any  time  after  the 
final  order,  and  not  less  than  three  days  before  the  time  ap- 
pointed for  the  sale;  and,  thereupon,  he  is  entitled  to  the  posses^ 
sion,  upon  complying  with  the  following  terms: 

1.  He  most  furnish,  by  affidavit  or  other  competent  evidence, 
a  sufficient  excuse,  to  the  satisfaction  of  the  justice,  for  his 
failure  to  appear.  t 

2.  He  must,  in  all  respects,  comply  with  the  provisions  of 
section  3007  of  this  act;  except  that  it  is  necessary  for  him  to 
pay  only  one-half  of  the  justice's  fee,  as  prescribed  in  subdivi- 
sion second  of  that  section;  and  one-half  of  the  fees  oayable  to 
the  petitioner,  for  the  seizure  of  each  animal,  an  prescribed  in 
subdivision  third  of  section  3002  of  this  act. 

Bee  Li  1867,  ch.  814,  part  of  §  4. 

I  8102.  Order  npou  demand  of  ponaesnioni  appeal  there*i 


Where  a  demand  for  the  return  of  the  possession  of  an  animal 
10  filed,  as  prescribed  in  either  of  the  last  five  sections,  the  justice 
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must,  at  the  request  of  either  party  thereto,  make,  ana  enter  in 
his  minutes,  au  order  determiniug  the  same.  An  appeal  from 
such  au  order  may  be  taken  to  the  county  court,  by  the  person 
making  the  demand,  or  by  either  party  to  the  special  proceeding, 
at  any  time  before  the  hual  order  in  the  special  proceeding  is 
made;  and  each  person  or  party  so  entHled  to  appeal,  must  be 
made  a  respondent  upon  an  appeal  taken  by  one  ot  the  others. 
The  appeal  mu&(  be  taken  in  like  manner,  as  an  appeal  from  a 
judgment  of  the  justice  in  an  action  to  recover  a  chattel;  and 
the  proceedings  thoreuiK)n  are  the  same,  except  as  otherwise  pre- 
scribed in  the  next  section. 

i  3108.  Id.;  stay  of  proceedinflr*. 

An  appeal  from  an  order,  specified  in  the  last  section,  is  not 
effectual  for  any  purpose,  unless  the  appellant  procures  from  the 
county  judge,  an  order  directing  a  stay  of  the  proceedings  upon 
the  petition,  and  a  stay  of  the  execution  of  the  order  appealed 
from,  and  files  it  with  the  justice,  within  the  time  allowed  for  the 
appeal.  The  order  may  be  granted  or  refused,  in  the  discretion 
of  the  county  judge,  or  granted  upon  such  terms,  as  to  security 
or  otherwise,  as  he  thinks  proper;  and  it  may  be  vacated  or 
modified,  either  absolutely,  or  unless  further  security  is  given,  in 
his  discretion. 

S  3104.  Appeal  from  flnal  order. 

Within  ten  days  after  a  final  order  upon  a  petition  is  made,  as 
prescribed  in  this  title,  an  appeal  therefrom  may  be  taken  by  the 
petitioner,  or  by  the  person  answering,  in  like  manner  as  an  ap- 
peal from  a  judgment  of  the  justice  in  an  action  to  recover  a 
sum  of  money,  equal  to  the  value  of  the  animal  or  animals,  and 
the  proceedings  thereupon  are  the  same,  except  as  otherwise  pre* 
scribed  in  the  next  section. 
See  L.  1867,  ch.  814.  part  of  S  6. 


S  3106.  Id. I  by  claimant)  atay  of  proceedings  and  de- 
livery of  posiiesalon. 

.^n  appeal  from  a  final  order,  taken  as  prescribed  in  the  last 
section,  by  the  person  answering,  is  not  ejffectual  for  any  pur- 
pose, unless  the  appellant  files,  with  the  notice  of  appeal,  an 
order  of  the  county  judge,  or,  if  he  is  absent  from  the  county, 
of  a  justice  of  the  supremo  court,  reciting  that  the  appeal  has 
been  perfected,  and  that  security  has  been  given  thereupon,  as 
prescribed  in  this  section,  and  directing  a  stay  of  proceedings 
upon  the  final  order  appealed  from,  and  that  the  possession  of 
the  animal  or  animals  seized  be  delivered  to  the  appellant.  The 
order  can  be  made  only  where  an  undertaking  is  given  by  the 
appellant,  as  required  for  the  purpose  of  perfecting  an  appeal 
from  a  judgment,  and  staying  the  execution  thereof;  and  also 
an  undertaking,  in  the  ftjiino  or  another  instrument,  to  the  effect 
that,  if  the  final  order  aT)ponlod  from  is  affirmed,  or  if  the  ap- 
peal is  dismissed,  the  appollant  will  pay  all  sums  which  the  jus- 
tice awards  against  him,  upon  the  hearing  after  the  determination 
of  the  appeal,  as  prescriliod  in  the  next  section,  not  exceeding  a 
sum  specified  therein:  which  must  be,  at  least,  twice  the  amount 
of  all  the  sums,  which  niiprht  be  deducted  from  the  proceeds  of 
the  sale,  as  orescrihfd  in  section  3092  of  this  act.  The  sum 
must  be  fixed,  and  ho  nTulortiikinp  must  be  approved,  by  the 
judge   who   grants   the  unlor.    TTpou   tiling   the   order   with   the 
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justifo,  the  appellant  is  forthwith  entitled  to  the  possession  of  the 
animal  or  animals  seized. 

I  8106.  Prooeedlnsa  upon  afllrmaiiee. 

If  the  final  order  appealed .  from  is  affirmed,  upon  an  appeal 
taken  bj  the  person  answering,  the  county  court  must  appoint  a 
time  and  place,  at  which  the  Justice  must  fix  the  sums  payable 
bv  the  appellant,  pursuant  to  his  undertaking.  The  justice  may 
adjourn  the  hearing  to  another  place,  and  to  another  time,  not 
exceeding  three  days  after  the  time  so  appointed.  The  justice 
must  fix  the  sums  so  payable,  as  if  a  warrant  for  the  sale  of 
the  animals  seized  had  been  returned,  and  the  proceeds  thereof 
paid  to  him  by  the  constable,  as  prescribed  in  section  S002  of 
^his  act.  The  undertaking  upon  the  appeal  inures  to  the  benefit 
of  each  officer,  to  whom  any  sum  is  payable,  as  prescribed  in  that 
section;  and  with  respect  to  any  of  those  sums,  the  respondent  is 
a  trustee  for  the  officer  entitled  thereto. 

f  dlOT.  lilmltatlon  of  action  for  Belainflr  animal*. 

Where  an  animal  is  seized,  upon  the  ground  that  it  was  ruii- 
ning  at  large,  or  was  being  herded  or  pastured,  or  was  tres- 
passing, contrary  to  the  provisions  of  this  title;  and  the  officer 
or  other  person  making  the  seizure,  immediately  files  bis  petition, 
and  diligently  prosecutes  the  same,  as  prescribed  in  this  title;  an 
action  to  recoyer  the  animal  so  seized,  or  to  recover  damages 
for  the  seisure*  or  for  any  act  subsequent  thereto,  must  be  com- 
menced within  one  year  after  the  cause  of  action  accrues. 

L.   1807,   eh.  814»    f  7. 

I  8108.  Certain  actions  cannot  be  n&alntalned. 

A  person,  to  whom  the  precept  was  directed  by  his  name,  and 
who  was  personally  served  therewith,  or  a  person  who  has  ap- 
peared and  answered  in  the  special  proceeding,  or  demanded  the 
return  of  any  animal  seized,  cannot  maintain  an  action  against 
the  officer  or  other  person  seizin^r  an  animal,  or  a  person  acting 
by  his  command,  or  in  his  aid,  in  a  case  specific  in  the  last 
section.  But,  except  as  specified  in  this  section,  the  owner  of  an 
animal  seized  or  detained,  under  color  of  any  provision  of  this 
title,  may  maintain  an  action  to  recover  the  animal,  or  its  value, 
or  damages,  for  the  seizure  or  detention,  or  for  any  unlawful  act 
subsequent  thereto,  if,  in  fact,  the  animal  was  not,  at  the  time 
of  the  seizure,  running  at  large,  or  being  herded  or  pastured,  or 
trespassing,  as  the  case  may  be,  as  specified  in  the  foregoing 
provisions  of  this  title. 

S  SlOB*  VVliere  seTeral  animals  are  trespasslnsr,  damages 
are  entire.    Proeeedlngrs  In  sncb  cases. 

For  the  purpose  of  determining  the  damages  sustained  by  the 
I)etitioner,  where  two  or  more  animals  are  found  simultaneously 
trespassing  upon  real  property,  owned  or  occupied  by  him,  all 
the  damage  done  by  all  the  animals  seized,  is  to  be  regarded  as 
done  by  them  jointly;  and  the  petitioner's  remedy  therefor  is 
entire,  and  must  be  enforced  npninst  all  the  animals,  and  the 
proceeds  of  the  sale  thereof.  Where  different  persons,  who  are 
known,  own  different  animals  seized,  the  precept  must  be  di- 
rected to  all  of  them  by  their  names.  If  one  or  more  of  the 
owners  are  known,  and  the  otliors  are  unknown,  and  cannot  be 
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ascertained  with  reasonable  diligence,  the  precept  must  be  di- 
rected to  each  kuown  owner,  by  his  name,  and,  also  generally  to 
all  persons  having  an  interest  in  those  animals,  the  owners  ot 
which  are  unknown.  In  a  case  specified  in  this  section,  a  de- 
mand of  tlio  possession  of  an  animal  seized  cannot  be  made,  as 
prescribed  in  section  8097  or  8101  of  this  act,  unless  it  is  made 
with  respect  to  nil  the  animals  seized,  and  by  persons  entitled 
to  the  possession  of  all  of  them.  But  a  separate  demand  may  be 
made,  as  prescribed  in  section  3098  of  this  act,  by  each  owner  of 
one  or  more  animals  seized;  in  which  case,  if  possession  is  de- 
IXrered  to  him,  as  prescribed  in  that  section,  the  petitioner's 
remedy  for  his  damages  Is  the  same,  with  respect  to  the  animal 
or  animals,  of  which  possession  is  not  so  delivered,  and  against 
the  proceeds  of  the  sale  thereof,  as  if  those,  whereof  possession 
is  so*  delivered,  had  not  been  trespassing  upon  the  property. 

I  81  lO.  Proc«eclliivB  in  other  casea,  ifvl&ere  tliere  are  dif- 
ferent ofvnerB. 

Where  the  petitioner  does  not  allege,  that  the  animals  seized, 
were  trespassing  upon  real  property  owned  or  occupied  by  him, 
and  different  persons  own  different  animals  seized,  a  separate 
special  proceeding  may  be  instituted,  as  prescribed  in  this  title, 
against  each  owner,  or  against  any  two  or  more  owners,  with 
respect  to  the  animals  owned  by  him  or  them.  Or  the  proceed- 
ings may  be  taken  against  all  the  owners  jointly;  in  which  caso, 
each  person  to  whom  the  precept  is  directed  by  his  name,  and 
each  person  having  an  interest  in  an  animal  seized,  has  the  same 
right  to  demand  the  poBsession  of  the  animal  owned  by  him,  and 
the  same  right  to  answer  separately,  as  if  the  apecial  proceed- 
ing was  against  him  separately;  and  the  final  order  may  be  in 
favor  of  one  or  more  of  the  persons  so  answering,  with  respect 
to  the  animal  or  animals  owned  by  him  or  them,  and  for  his  or 
their  costs;  and  again'??:  the  remainder  of  the  persona  anBwerinff, 
or  to  whom  the  precept  was  directed,  or  for  the  sale  of  the  re* 
mainder  of  the  animals,  in  like  manner,  as  if  the  former  persons 
had  not  answered,  or  had  not  been  named  in  the  precept.  But 
the  person,  first  making  a  demand  of  the  possession  of  any  animal 
seized,  must  pay  all  the  costs  to  the  time  of  the  demand;  and  a 
person,  subsequently  making  a  demand,  is  excused  from  the 
payment  of  any  couts,  except  tliose  which  have  accrued  since  the 
former  demand. 


I  8111.  Sarplmi  ^vrliore  thi>ro  nre  dlflereikt  oivnevs* 

Where  proci^edings  are  taken  jointly  against  different  persons, 
who  own  difforiMit  aninmls  seized,  as  prescribed  !n  either  of  the 
last  two  sections,  the  surplus,  remaining  in  the  justice's  hands, 
must  be  distributed  between  thom,  in  proportion  to  the  Taloe  of 
the  animals  owned  by  each,  to  be  determined  by  the  justice.  Any 
owner  may  claim  separntely  his  proportion  of  the  surolus;  and 
sections  3093  an<l  3094  of  tliis  net  apply  to  o  claim  made,  and  to 
the  disposition  of  the  surplus  arising,  as  prescribed  in  this  section. 

I  3112.  AVlien  one  action,  e:c.,  ■npersedes  any  other. 

Where  two  or  more  perstuis,  or  an  officer  and  a  private  person, 
are  authorized,  by  this  tith*,  to  bring  an  action,  or  to  seize  an  ani- 
mal, and  take  the  proceed  nip's  presoriV>ed  in  this  title  for  the  dis- 
position ther<'of,  the  coniniencc  inent  of  an  action,  or  the  seizure  of 
the  animal,  by  either  of  thom.  suuersedes  the  right  of  any  ot  tbe 
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othcrn  to  brinir'snch  an  action,  or  to  miike  snch  a  seizure,  with 
respect  to  the  animal  seized,  or  in  qnestion  in  the  action.  But 
the  juatice  may,  in  his  discretion,  allow  an  officer  or  other  person, 
who  is  interested  in  the  recovery,  or  in  the  application  of  tne  pro- 
ceeds of  the  sale,  to  appear  in  the  action  or  special  proceeding,  for 
the  purpose  of  protectincr  his  interest,  and  to  take  such  part  in  the 
proceedings  therein  as  the  justice  thinks  proper. 
• 
I   8113.  Riarbta    of  ofiloer   ^vrben   private   peraon    falls    to 

prosecute. 

Where  a  seizure  is  made  by  a  private  person,  as  prescribed  in 
this  title,  and  the  possession  of  an  animal  seized  is  abandoned  by 
him,  without  filing  a  petition;  or  where  an  action,  brought  by  a 
private  person,  as  prescribed  in  this  title,  is  settled  or  discontinued 
by  the  plaintiff;  the  officer,  to  whom  a  penalty  is  payable,  as  pre- 
scribed In  section  3083  of  this  act,  or  in  subdivision  fourtn  of  sec- 
tion 30d2  of  fhis  act,  may,  unless  he  has  assented  to  the  abandon- 
ment, settlement,  or  discontinnnDce,  maintain  an  action  against 
the  owner  of  the  animal  in  question,  to  recover  the  penalty  so 
payable  to  him;  and,  upon  proof  of  the  facts,  which  would  have 
entitled  the  plaintiff  in  the  former  action,  or  the  petitioner  in  the 
special  proceeding,  to  recover,  ho  is  entitled  to  judgment  accord- 
ingly. 

I  8114.  Person  havlnflr  a  upeclal  property  deemed  owner. 

When  a  person  is,  at  the  time  of  the  seizure,  entitled  to  the  pos- 
session of  an  animal,  as  against  the  genera  1  owner  thereof,  by 
virtue  of  a  special  property  thoreiti,  he  is  deemed,  for  all  the  pur- 
poses of  this  title,  the  owner  thereof. 

i  8115.  Aflrent  may  act  for  hl«  principal* 

The  duly  authorized  agent  of  the  owner  or  peiscci  entitled  to  the 
possession  of  an  animal,  as  specified  in  the  last  section,  may,  in 
his  own  name,  answer,  mak^  any  demand,  or  take  any  other 
proceeding,  which  the  owner  or  person  so  entitled  may  take,  as 
prescribed  in  this  title« 
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TITUS  XL 

Provisioxia  specially  relating  to  courts  of  justices  of  the 

peace  in  the  city  of  Brooklyn. 

Sec.  3116.  Rop(>Bled,  1902.    See  the  MuDlclpal  Court  Act  of  New  York  city. 

3117.  Repealed,  1902.    See  the  Municipal  Court  Act  of  New  York  city. 

3118.  Repealed,   1902.    See  the  Municipal  Court  Act  of  New  'York  city. 

3119.  Repealed,   1002.    See  the  Municipal  Court  Act  of  New  York  city. 

3120.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New  York  city. 
S121.  Interpreter  for  police  court,  and  for  first,  second  and  third  districts. 

3122.  Id.:  for  fourth  and  fifth  districts. 

3123.  Id.;  for  sixth  district. 

3124.  Common  council  may  appoint  additional  intfrpreters. 

3125.  Common  council  to  designate  attendants,  etc. 

3120.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New  York  city. 

3127.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New  York  dly. 

3128.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New  York  city. 

3129.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New  York  city. 

3130.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New  York  rtty. 

3131.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New  York  city. 
31.32.  Repealed.  1902.  See  the  Municipal  Court  Act  of  New  York  city. 
3133.  Application  of  other  proyislons.    Holding  court  open. 

§3116.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

«  »117.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

§  3ii8»  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

8  3119.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

9  3120.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

S3121.  Interpreter  for  police  court,  a.nd  for  llr«ty  Mecond 
and  tlilrd  dlMtrlctH. 

There  is  an  interpreter  for  the  police  court  of  the  city  of 
Brooklyn,  and  the  justices'  courts  of  the  first,  second,  and  thirti 
districts  of  that  city,  who  is  appointed,  and  may  be  removed  at 
pleasure,  by  the  justices  of  those  courts,  or  a  majority  of  them. 
He  is  entitled  to  an  annual  salary,  fixed  and  to  be  paid  as  pre- 
scribed by  law. 

L.  1870,  ch.  GOT. 

13122.  Id.)  for  fourth  and  flfth  districts. 

There  is  an  interpreter  for  the  justices*  courts  of  the  fourth 
and  fifth  districts  of  the  city  of  BrooJclyn,  who  is  appointed,  and 
may  be  removed  at  pleasure,  by  the  justices  of  the  peace  of  those 
districts.  He  is  entitled  to  an  annual  salary,  fixed  and  to  be  paid 
as  proscribed  by  law. 

L.  1871,  ch.  331. 

§3123.  Id.)  for  sixth  district. 

There  is  an  interpreter  for  the  justice's  court  of  the  sixth  dis- 
trict of  the  city  of  Brooklyn,  who  is  appointed  by  the  justice  of 
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the  peace  of  that  district,  subject  to  coufirmatiou  by  the  commo.i 
council,  and  may  be  removed  by  that  justice  at  his  pleasure.  He 
is  entitled  to  an  annual  salary,  fixed  and  to  be  paid  as  prescribed 
by  law. 

L.  1873,  ch.  780,  i  2. 

1 8124.  Common  council  may  appoint  aidditionnl  inter- 
preters. 

The  common  council  of  the  city  of  Brooklyn  may,  where  it 
deems  it  necessary,  upon  the  request  of  a  justice,  appoint  one  or 
more  interpreters  for  justices*  courts  in  that  city,  in  addition  to 
those  provided  for  in  the  last  three  sections;  fix  their  salaries;  and 
prescribe  the  court  or  courts  which  they  must  attend.  An  officer, 
so  appointed,  may  be  removed  by  the  common  council,  for  cause. 

L.  1876,  ch.  023. 

f  3125.  Common  council  to  de»lvnate  attendant«t  etc. 

The  common  council  of  the  city  of  Brooklyn  may  desisrnate  one 
or  more  policemen,  or  constables,  to  attend  each  of  the  justices* 
courts  in  that  city.  The  common  council  may,  by  ordinance  or 
otherwise,  fix  and  define  their  duties  in  and  about  those  courts, 
and  may  allow  them  such  compensation,  in  lieu  of  all  fees  and  per- 
quisites, as  it  deems  proper. 

L.  1850,  ch.  102,  {  17;  and  L.  1866,  ch.  614,  S  8. 

§  3126.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

f  Siar.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

S  8128.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

f  312».  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

{  8130.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

i  3131.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

f  3182.  Repealed.  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

§  8183.  Application  of  other  provisions.  Holding  conrt 
open. 

Each  justice  of  the  peace  of  the  city  of  Brooklyn  is  a  justice 
of  the  peace  of  Kings  county;  and  each  provision  of  this  act,  re- 
lating to  the  proceedings  before  a  juf^tice  of  the  peace  of  a  town, 
applies  to  the  proceedings  before  a  justice  of  the  peace  of  that 
city,  except  as  otherwise  spofinlly  proscribed  in  this  title.  Each 
of  those  justices  must  hold  hi«  court  open,  from  nine  o'clock  in 
the  morning,  until  three  o'clock  in  the  afternoon. 

See  L.  1849,  ch.  125.  H  35  and  .10;  T..  1S50.  ch.  102,  |  18;  L.  ISH.  ch.  499; 
f  8:  L.  1873,  ch.  8G3,  port  of  I  in. 
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TITIiB  XII. 
ICiflcellazieouji   provisiozus. 

Sec.  8184.  llod«  of  application  of  certain  provisions  of  tUc  act. 

8186,  General  requialteti  of   mandales. 

8186.  Beward  to  constable  forbidden. 

8187.  Justice  or  constable  not  to  o^.^  claim,  etc. 

8188.  Penalty. 

8189.  Violation  of  preceding?  sections  a  defence  of   action. 
8140,  8141.  Do(^et-book  to  be  kept  by  jusuce.    entries  tberein. 
8142.  Index  to  docket-t>ook. 

8148.  Papers  to  be  filed. 

8144.  Deposit  of  books  and  papers  with  town  or  city  clerk. 

8146.  Certificate    in    docket-book    deposited. 

8146.  Town  or  city  clerk   to  demand  books,   etc.,   opon   dsatii,   etc..   Of 

Justice. 

8147.  Delivery;  how  compelled. 

8148.  Entries  to  be  evidence. 

8140.  Justice  to  fumlsb  copies  of  papers. 

8160.  Transfer  of  action  when  Justice's  term  expires,  etc 

8151.  Id.;  when  Justice  Is  a  witness. 

8162.  Proceedings  upon  transfer. 

8163.  Penalty   for   not   paying  over   money. 

8164.  Action  on  Judgment  of  Justice. 
8166.  Id.;   proof  of  Judgment,    etc. 

8166.  Ekecatlon  of  mandate  by  private  person. 

8157.  Constable  to  execute  mandates  in  person. 

3168.  Sheriff  to  act  where  executioa  of  mandate  is  resisted. 

I  3184.  Mode  of  application,  of  certain.  proTlsions  of  tlaia 
ttet. 

Where  a  provision  of  this  act,  not  contained  in  this  chapter. 
is  made  applicable  to  proceedings  before  a  justice  of  the  peace, 
the  application  is  subject  to  the  qualification,  that  it  does  not 
include  any  thin^,  which  is  repugnant  to  any  spi^cial  provision  of 
law^  regulating  the  jurisdiction  or  powers  of  a  justice  of  the  peace, 
or  the  proceedings  before  him.  Where  a  provision,  thus  made  ap- 
plicable, relates  to  the  filing  of  a  paper  in  a  court,  or  with  a  clerk, 
the  paper  must,  in  an  action  or  special  proceeding  before  a  justice 
of  the  peace,  be  filed  with  the  justice,  unless  he  has  a  clerk 
appointed  pursuant  to  law;  and  where  it  confers  a  power  upon 
a  court  or  a  judge,  the  provision,  making  it  applicable  to  pro- 
ceedings taken  under  this  chapter,  is  to  be  construed,  as  confer- 
ring a  like  power  upon  the  justice,  before  whom  the  action  or 
special  proceeding  is  brought. 

1  8136.  General  reqinfsites  of  mandates. 

A  mandate,  issued,  by  a  justice  of  the  peace,  must  be  signed 
hf  him,  and  may  be  without  seal.  It  must  be  entirely  filled  up.  at 
the  time  when  it  is  delivered  to  an  officer  to  be  executed,  so  as  to 
ha^e  no  blank,  either  in  the  date  thereof  or  otherwise;  excei^t  thnr 
there  may  be  a  blank  in  a  subpoena  for  the  name  of  any  or  all  of 
the  witnesses.  A  mandate,  issued  and  delivered  to  an  officer  to  be 
executed,  contrary  to  this  sc'Ction,  is  void, 

2  B.  8.  267.  19  232  and  288  <2  Bdm.  275). 

}   Slftd.  Reward    to   conntable   forlildden. 

A  constable  shall  not  ask  or  receive  any  money  or  other  vnln- 
able  thing  from  any  person,  as  a  consideration,  reward,  or  in- 
ducement for  omitting  or  delaying  to  arrest  a  person,  or  to  take 
him  to  Jail,  or  to  sell  property,  by  virtue  of  an  execution,  or  to 
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execute  any  otUer  duty,  pertaining  to  his  oilice;  or  any  money  or 
valuable  thing,  other  than  the  fees  expressly  allowed  to  him  by 
law,  for  executing  any  duty  pertaining  to  his  othce. 

2   B.   8.   36T.    t   284. 

i  818T.  Jwitice  or  consteble  not  to  huy  claim,  etc. 

A  justice  of  the  pence  or  constable  shall  not,  directly  or  indi- 
rectly, buy,  or  be  interested  in  buying,  a  bond,  note,  or  other  de- 
mand or  cause  of  action,  for  the  puriKjse  of  bringing  an  aeiiuu  or 
instituting  a  special  proceeding  before  a  justice  founded  there- 
upon; nor  shall  a  justice  or  a  constable,  either  botore  or  after  an 
action  or  a  special  proceediug  is  commenced,  lend  or  adrjince,  or 
agree  to  lend  or  advance,  or  procure  to  be  lent  or  advanced,  aay 
money  or  other  valuable  thing  to  any  person,  in  consideration  of, 
or  as  a  reward  for,  or  an  inducement  to,  the  placing  or  having 
placed  in  his  hands,  a  debt  or  other  demand  or  cause  of  action, 
for  prosecntion  or  collection. 

la.,   I  236. 

5  3188.  Pcn5ilty. 

A  justice  of  the  peace  or  constable  who  violates  a  provision  of 
the  last  three  sections,  is  guilty  of  u  misdemeanor;  and  shnll 
be  punished  accordingly.  A  conviction  also  operates  as  a  forfeit- 
ure of  his  office. 

Id.,  i  236. 

i   8139.    Violation    of   preceding       •ections    a    defence    to 

It  is  a  defence  to  an  action,  brought  before  a  justice  of  the 
peace,  that  the  demand,  upon  which  it  is  founded,  was  bought  and 
sold,  or, received  for  prosecution,  contrary  to  the  foregoing  pro- 
visions of  this  title.  In  an  action  wherein  such  a  defence  is  inter- 
posed, if  the  plaintiff,  after  being  duly  subpoenaed  as  a  witness, 
fails  to  attend,  pursuant  to  the  subpoena:  or  if.  upon  the  trial,  or 
upon  his  examination  as  a  witness  by  virtue  of  a  commission,  he 
refuses  to  answer  any  question  pertinent  to  show  a  violation  of 
either  of  those  provisions;  the  justice,  beside  .s  punishing  him,  in  a 
uroper  case,  for  his  failure  or  refusal,  must  diKini.s.s  his  complaint. 
The  testimony,  in  such  an  action,  of  the  plaintilT.  or  any  other 
witness,  is  not  evidence,  in  a  criminal  prosecution  against  him,  for 
violating  either  of  those  provisions. 

Id.,   19   237-242. 

i  8140.  [Am'd,  1809.]  Docket-book  to  be  kejit  r  y  Jastlcoi 
carries  tberein. 

A  justice  of  the  peace  must  keep  a  doclcet-book,  in  which  he 
must   enter! 

1.  The  title  of  every  action  or  special  proceetling  commenced 
before  him. 

2.  The  time  when  the  summons,  or  tlv*  mandate  for  the  com- 
mencement of  the  special  proceeding,  was  issued:  with  a  state- 
ment of  the  nature  of  the  mandate,  and  a  memorandum  of  each 
order  of  arrest,  warrant  of  attachment,  or  requisition  to  replevy, 
irranted  by  him. 

6  The  time  when  the  parties  appeared  before  him,  either 
without  process,  or  upon  the  return  of  the  summons,  or  of  the 
mandate  for  the  commencement  of  the  special  proceeding. 

4.  A  concise  statement  of  the  substance  of  each  oral  pleading, 
or  a  memorandum  of  the  filing  of  each  written  pleading. 

27  .S33 


§S  3141-43  JUSTICES'  COURTS.  c.  19.  1. 1^ 

5.  Each  adjournment;  stating  upon  whose  application,  and 
to  what  time  uud  place,  it  was  made. 

G.  llie  issuing  of  a  venire;  stating  npon  whose  application  it 
was  isHued,  and  the  time  and  place  of  the  return  thereof. 

7.  'i  lie  time  when  a  trial  was  had;  and,  if  it  was  by  a  jury, 
the  nntnes  of  all  the  persons  retnmed  as  having  been  notified 
to  attend  as  jurors;  stating  who  did  not  attend;  who  attended; 
and  who  were  sworn. 

8.  The  name  of  each  witness  sworn  upon  the  trial;  stating  at 
whose  request  he  was  sworn;  each  objection  made  to  the  com- 
petency of  a  witness;  and  the  decision  thereupon. 

9.  The  verdict  of  the  jury,  and  the  time  of  receiylng  it;  or, 
if  the  jurv  disagreed  and  were  discharged,  a  statement  of  that 
fact. 

10.  A  concise  statement  of  the  substance  of  each  order,  made 
by  him  in  the  course  of  the  action  or  special  proceeding. 

11.  Tlie  judgment  or  final  order;  and  the  time  of  entering  it. 

12.  The  execution;  the  time  of  issuing  it;  the  kind  of  execution; 
the  name  of  the  officer  to  whom  it  was  delivered;  and  each 
renewal,  with  the  date  thereof. 

13.  The  return  of  each  execution;  the  time  of  the  return;  and 
a  statement  of  any  money  paid  to  the  justice  thereupon,  and 
when  nnd  by  whom  it  was  paid. 

14.  Each  transcript  of  the  judgment,  given  by  him  to  be  filed 
in  the  rounty  clerk's  oflice,  and  the  time  when  it  was  given. 

lf>.  The  upiK'al,  if  any;  and  the  time  of  service  of  the  notice 
of  appeal. 

IG.  [Added,  1800.]  Such  entries  shall  be  made  in  a  book  which 
must  be  furnished  to  him  by  the  clerk  of  the  town  in  vvliich  be 
lesides  and  to  be  designated  as  "justices*  civil  docket"  and  to 
be  the  property  of,  and  a  charge  against,  such  town. 

2  R.  8.  26;,  1 21J;  L.  l\m,  cb .  231.    In  effect  S«p(.  1. 1890. 

9  »141.  The  aame. 

Each  of  the  entries,  specified  in  the  last  section,  must  be 
made  under  the  title  of  the  action  or  special  proceeding  to  which 
It  relates;  and,  in  addition  thereto,  the  justice  may  enter  in 
like  manner  anv  other  proceeding,  had  before  him  in  the  action 
or  special  proceedinie:.  which  he  thinks  proper  to  enter.  A  docket- 
book,  kept  bv  a  ju8tic<\  mnst  be  kept  open,  during  the  hours, 
when  a  sheriffs  office  is  required  by  law  to  be  kept  open,  for 
nenrch  and  examination  by  any  person,  upon  his  reasonable 
reo.uest  and  to  a  reasonable  extent 

Id.,    (  244. 

§  3142.  Index  to  doeVet-boolc. 

A  justice  of  the  peace  »nust  keep  an  alphabetical  index  to  a^ 
the  judgments,  entered  by  him  in  liis  docket-book;  and  he  must 
insert  therein  the  names  of  all  the  parties  to  each  judgment, 
and  the  page  of  the  book,  where  the  judgment  is  entered. 

W.,    i  261. 

I  814a.  Pap^m  to  be  flied. 

A  justice  of  the  peace  must  carefully  file  and  preserve  eadi 
affidavit  or  other  paper,  delivered  to  him  to  be  filed  in  an  actioD 
or  special  proceeding. 

Id..  §  250.  »84 
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§  8144.  Deposit  of  books  mMd.  papers  iiritli  to-vrn  or  city 
olerlc. 

If  a  justice  of  the  peace,  either  before  or  after  the  expiration 
hi  his  term  of  office,  removes  from  the  town  or  city  wherein  he 
was  elected*  he  must  forthwith  deposit,  with  the  clerk  of  that 
town  or  city,  his  docket-book,  and  ail  otner  books  and  papers,  in 
his  custody,  relating  to  an  action  or  a  special  proceeding,  which 
baa  been  heard  by  him.  or  commenced  before  him.  A  justice 
who  is  removed  from  office,  must  make  a  like  deposit,  within 
ten  days  after  receiving  notice  of  his  removal,  or  afterwards, 
upon  the  demand  of  the  clerk  of  the  town  or  city.  But  the 
omission  of  the  justice  to  make  the  deposit,  does  not  affect  the 
validity  of  nny  book  or  paper,  so  required  to  be  deposited,  or  oi 
any  proceeding  to  which  it  relates. 

2   R.   S.  267,   SI  252  and  253. 

S  3145.  Certlflcate  in  docket-book  deposited. 

A  justice  of  the  peace  must  make,  in  each  docket-book  depos- 
ited by  him,  as  prescribed  in  the  last  section,  a  certificate  under 
his  hand,  to  the  effect  that  each  judgment  or  order,  entered 
1  herein,  was  duly  rendered  or  made,  as  therein  stated;  and  thai 
the  sum,  appearing  by  the  book  to  be  due  thereupon,  has  uui 
been  paid,  to  his  knowledge. 

Id.,  i  2B4. 

i  8146.  [Am'd,     IIMIS.]    Town    or    citr    olerk    to    demand 
books,  et  cetera,  upon  dentb,  et  cetera,  of  Justice. 

If  a  justice  of  the  peace  dies,  or  his  office  becomes  otherwise 
vacant,  the  town  or  city  clerk  must  demand  and  receive  all  books 
and  papers,  which  belonged  to  the  justice  in  his  official  capacity, 
from  any  perKOU  having  them  in  his  possession,  and  such  clerk 
may  make  and  issue  a  trauj^  ript  of  a  jiulgmcvt  so  rendered  by 
such  a  justice  of  the  peace  and  appearing  upon  the  docket  of 
such  justice  of  the  peace  ho  on  file  in  his  office,  upcm  receiving 
his  fees  for  the  same,  which  shall  be  the  %ame  now  allowed^  a 
justice  of  the  peace  for  issuing  a  transcript,  and  such  transcript 
so  issued  by  such  clerk  shall  have  the  same  force  and  effect  as 
though  the  same  had  been  issued  by  such  justice  of  the  peace 
during  his  term  of  office. 

Id.,  i  265;  U  1906,  cb.  436.    In  effect  Sept.  1,  1006. 

i  8147.  Delivery  t  bow  compelled. 

If  any  book  or  paper,  required  to  be  deposited  with  the  town 
or  city  clerk,  as  prescribed  in  this  title,  is  withheld,  the  like 
proceedings  may  be  had,  at  the  instance  of  the  town  or  city 
clerk,  to  compel  the  deposit  thereof,  as  are  prescribed  by  law, 
where  an  otficer  refuses  or  neglects  to  deliver  a  book  or  paper 
in  his  custody  as  such  officer,  to  his  successor  in  office. 

Id.,  i  256. 

i  8148.  Entries  to  be  evidence. 

An  entry  made,  as  prescribed  by  law,  in  the  docket-book,  kept 
by  a  justice  of  the  peace,  and  deposited  with  the  town  or  city 
clerk,  as  prescribed  m  this  title,  is  presumptive  evidence  of  the 
matters  of  fact  stated  *berein;  but  the  presumption  may  b€ 
repelled  by  proof. 

Id..  S  267. 
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I  8149.  Jvatice  to  furniah  «^ple«  of  papers. 

A  justice  of  tlie  i>eace  must  furuish,  upon  request  and  pay- 
ment of  his  fees,  to  any  person  interested  in.  a  judgment  or  order 
entered  by  him,  a  transcript  of  the  judgment  or  order,  together 
with  a  copy  of  nil  the  entries  in  his  docket-book,  relating  to  the 
cause;  a  copy  of  his  minutes  of  the  eyidt^-nce  in  the  canse,  or  the 
substJincc  of  the  testimony,  if  he  has  not  taken  minutes;  and  a 
copy  of  any  paper  on  file  in  the  cause;  or  such  portiens  thereof 
as  are  required. 

L.  1841,  ch.  141,  f  1  (4  Edm.  546). 

I  81A0.  Trmtufmr  of  iMtlon  whon  Jnstioo's  tenia  oxpirMt  eta. 

If  the  term  of  oflace  of  a  Justice  of  the  peace  is  about  to  expire,  or 

he  is  about  to  remove  from  the  town  or  city,  before  judgment  is 
rendered  in  an  action,  or  a  final  order  is  made  in  a  special  proceed- 
ing, pending  before  him,  he  must  previously  make  a  written  order, 
reciting  the  fact,  and  directing  the  action  or  special  proceeding  to 
be  continued  before  another  j  ustioe  of  the  same  town  or  city,  nam«d 
in  the  order. 

I  dl51«  Id.;  when  Justice  is  a  witness. 

If,  before  an  issue  of  fact  is  joined  in  an  action  or  special  proceed- 
ing, the  defendant,  or,  where  he  has  not  been  arrested,  his  attorney, 
presents  to  the  justice  satisfactory  proof,  by  afiidavit,  that  the  jus- 
tice, before  whom  the  action  or  special  proceeding  is  pending,  is  a 
material  witness  for  the  defendant,  without  whose  testimony  fie  can- 
not safely  proceed  to  trial,  setting  forth  therein  the  particular  facts 
and  circumstances,  which  he  expects  to  prove  by  him;  the  Justice 
must  fortliwith  make  a  written  order,  directing  the  action  or  special 
proceeding  to  be  continued  before  another  justice  of  the  same  town 
or  city,  named  in  the  order. 

See  a  R.  S.  22».  i  21  (3  Edm.  215) ;  also,  Id.,  1 118,  Mn*d.  L.  ISSS.  eh.  MS ;  L.  1S75.  ch.  991. 

« 

$  3152.  Fjrooeedlngs  upon  transfer* 

Where  an  order  is  made,  as  prescribed  in  either  of  the  last  two 
sections,  the  constable  must  forthwitli  take  it  and  sdl  other  papers 
in  the  action,  with  the  body  of  the  defendant,  if  he  is  under  arrest, 
before  the  justice  named  in  the  order.  The  plaintift  or  petitioner 
must  f(jrthwith  appear  before  that  justice,  who  must  take  cog- 
nizance of  the  action  or  special  proceeding,  and  must  proceed 
therein  as  if  it  had  been  commenced  before  him.  Costs,  recovered 
in  the  action  or  special  proceeding,  include  the  fees  allowed  by  law, 
for  services  performed  by  the  constable  and  the  justice,  before  the 
transfer.  t0f!:ether  with  the  fees  allowed  by  law,  for  the  prooeedlAgs 
before  the  justice  to  whom  the  cause  is  triiusf erred. 

I  3153.  Penalty  for  not  paylngr  o-rer  ntoaey. 

A  justice  of  the  peacr.  who  neglects  or  refuses,  within  a  rea- 
Fonnble  time  after  demand,  to  pay  any  money,  collected  by  him 
in  his  official  capacity,  to  the  person  entitled  thereto,  Is  guilty 
of  n  misdeinearior,  and  shall  be  punished  accordingly,  A  con- 
viction also  operates  as  a  forfeiture  of  his  office. 

Section  2fi9  of  R.   S.  Uiiif 
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9  3164.  Action  on  Jndsrment  of  Jnsitice. 

In  an  action  upon  a  judgment  ot  a  jastice'  of  the  peace,brouffht 
In  the  county  wherein  it  was  rendered,  within  five  years  after 
the  rendition  thereof,  against  a  defendant  upon  wiiom  the  suiU' 
mons  was  personally  served,  no  costs  can  be*  recovered,  except 
where  the  justice,  who  rendered  the  judgment,  is  dead,  or  out 
of  office,  or  otherwise  incapable  of  acting:  or  has  removed  from 
the  county:  or  where  one  of  the  parties  has  d'ed:  or  where  the 
docket  of  the  judgment  has  been  lost  or  destroyed. 

Go.  Proe..  f  71,  last  clanae. 

I  3165.  Id.  I  WTOOt  ot  Jadvment,  etc. 

In  an  action  brought  upon  a  judgment  of  a  justice  of  the 
peace,  who  is  dead,  or  out  of  office,  or  otherwise  incapable  of 
acting:  or  has  removed  from  the  county;  or  cannot  be  found 
therein;  the  original  docket-book  of  the  justice  is  presumptive 
evidence  of  any  matter  entered  therein,  as  prescribed  by  law;  but 
the  presumption  may  be  repelled  by  proof.  If  the  docket-book 
is  lost  or  destroyed,  or  if  it  cannot  be  produced,  after  reasonable 
effort  to  obtain  it,  the  like  proof  may  be  given,  respecting  the 
recovery  of  the  judgment,  as  upon  any  other  question  of  fact. 

Sections  2C5  and  2G7,  R.  S. 

S  8166.  Eixecntion  of  mandate  by  private  person. 

A  justice  of  the  peace,  who  issues  any  mandate,  authorized 
by  this  chapter,  except  a  venire,  may,  at  the  request  of  the 
party,  whenever  he  deems  it  expedient  so  to  do,  empower,  by 
a  written  authority  indorsed  upon  the  mandate,  any  proper  porson 
of  full  age,  not  n.  party  to  the  action,  to  serve  or  otherwise 
execute  it.  For  that  purpose  the  person  so  empowered  has  all 
the  power  and  authority,  and  is  subject  to  all  the  obligations 
and  liabilities,  of  a  constable;  nn^l  his  return  is  evidence  in  like 
manner  as  a  constable's.  But  a  person  so  empowered  is  not 
entitled  to  any  foe  or  reward  for  his  services.    . 

Sections  271  an<]  272,   R.  S.    See  |  2885.  ante. 

I  8157.  Constable  to  execvte  nmnAateM  In  person, 

A  constable,  to  whom  a  mandate  is  directed  and  delivered  as 
prescribed  in  this  chanter,  must  execute  it  in  person,  pursuant 
to  the  tenor  thereof,     tie  cannot  act  by  deputy  in  such  a  case. 

Seption  273.   R.  S.    See  §  2885,  ante. 

{  8158.  [Am*fl,  l!Mm.]  Sheriff  to  act  where  execution  of 
mandate  In  reMlMted. 

If  a  constjihle,  to  wlmm  a  Kiaiulate,  issued  by  a  justice  of  the 
peace,  is  dhected  and  delivered,  tiuds,  or  has  reason  to  i^pprehend, 
that  resistaute  will  he  made  to  the  execution  thereof,  he  may 
deUver  it  to  the  shetili  of  the  cv)Uiity,  with  a  written  certihcate. 
nutating  the  fints,  and  requiring  the  sheriff  to  execute  it.  There- 
upon the  sheriO*  must  exiM-ute  the  mandate:  and  he  is  subjeyt 
to  all  the  liabilities  attaching  to  a  constable  in  executing  it. 
Sections  four  hundred  and  four  hundred  and  one  of  the  judiciary 
law  apply  to  a  mandate  delivered  to  a  sherifl',  as  presci-ib^d  in 
this  section. 

AniM  by  L.  1009,  eh.  t>5.  §  3.  6k'0  note  85  o£  uotes  of  Board  Of  Statu- 
tory   CouiolidatioJi   at  tud  ot  cuUc. 
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CHAPTER  XX. 

Provisions  Relating  to  Certain  Courts  in  Cities,  and 

the  Proceedings  Therein. 

TITLK     I.-  ThA  CH  j  Court  of  i  he  Cit/  of  Now  York. 

TI1LK    II.  — The  HiDor^M  Court  of  the  Vltf  nf  RikIhob,  asd  the  Becorden- 
Cuarm  uf  th«  Cltien  uf  i  tira  and  Ovwi'ifo. 

TITLE  111.- The  Cltjr  (ourt  of  VoukerM. 

TITLK  IT. -The  DUtrlrt  r»art«  of  tbo  Vliy  of  >'ew  lork,  asd  tlie  Jutticea' 
Conns  of  the  Ctlios  of  Aibaujr  aud  Truj. 

TITLK    v.— The  Mnnlripnl  Court  of  the  ( It  j  of  Uochester. 

TITLE  I. 
The  city  court  of  the  city  of  New  York. 

Article  1.  ProTlslons  generally  applicablo  to   pror«»pdlngr«  fn  ttip  (?ourt. 

2.  Prorlalous    cxolnitivrly    npplicable    to    the    inocot  diiifni.    Athor    than 

appeals,   in   nn  ordinary  action. 

3.  ProTlaiona    exclnalToly    applicablt^   to    the    prcK^edlngs,    other    than 

appcala.    In  certain  marine  cauaes. 

4.  Appoalfl. 

article:  riRST. 

Provision 8  generallfj  applicable  io  pntciedlngs  in  the  court. 

Sec.  3150.  ProvlaioDa.   applying  generally  to  courts  of  record,  aabject  to  cer- 
tain  quMlltlcutions. 
3160.  Certain  sections  not  to  apply  to  New  York  city  court;  Wilt  a  dod- 

resident. 

:5I»:i     Tiim-   (..;    service  of  notlcca. 

31t>2.  btirvice  of  notice  of  trial;  filing  of  note  of  iaanc 
oiOo.    When   eouit   uuuy   relieve   tiom   iuipriauumeat. 
31('4.  Money;    how   paid   into   the  court. 
31u4a.    Fees  of  cleik  of   Hew    York  city   court. 

§  :il59.  LAm*d,  1&07.]  Proviaiona^  applrlnflr  ircnerally  to 
courts  uf  recordy  sabject  to  certain  qualifications. 

Each  of  thf  f()ri'^<"iiig  provisions  of  this  act  which  is  made,  by 
chapter  twenty-second  of  this  act,  npplicnl)h*  to  the  city  court 
of  the  city  of  New-Y(»rk,  or  generally  to  courts  of  record,  is  mib- 
ject  to  the  qiiaJitieatious  and  exceptions  expressed  or  plaiuly  im- 
plied in  this  title. 

L.   1872,    ch.  G29,  |  2;  ain'd  L.  1007,  ch.  707.     In  effect  Aug.   12.  1007. 

fSieo.  [Ani*d,  1806.  1002.]  Certain  nectlonii  not  to  apply 
to  Ifew  York  city  court  i  wlio  a  non-reaident. 

Sections  four  hundred  and  thirty-eljrht  and  six  hundred  and 
three,  sections  six  hundred  and  eleven  to  six  hundred  and  nine 
teen,  both  inclitsh'c.  and  section**  six  htindred  and  thirty -six, 
ei.arht  hundred  an<i  twenty-.seven  and  t<Mi  hundred  and  fifteen  of 
this  act  do  not  appiv  to  an  action  or  n  special  proceoding  bronpht 
in  the  city  court  of  the  city  of  New  York,  or  before  a  justice 
thereof,  or  to  any  proceeding  therein.  Sec*tions  thirty-two  hun- 
dred and  sixty-eight  and  thirty-two  hundred  and  sixty -nine  of 
this  act  do  not  apply  to  an   action   in  the  court,  prosecuted   as 

Crescribed  in  article  third  of  this  title;  or  ^yhere  an  undertaking 
as  been  g^iv(.*n  as  prescribed   in  section  thirty-one  hundred  and 
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8ixty-fivo  of  thiei  net.  A  plaintiff,  in  an  action  brought  in  the 
coort*  who  has  an  office  for  the  regular  transaction  of  bnsinesR 
in  person,  Mithin  the  city  of  New  York,  is  deemed  a  resident  of 
that  city,  within  the  meaning  of  sections  thirty-two  hundred  and 
sixty-eight  and  thi^;ty-two  hundred  and  sixty-nine  of  this  act. 

2.  The  provisions  of  section  ten  hundred  and  thirteen  of  the 
code  of  civil  procedure  are  hereby  made  applicable  to  and  binding 
upon  the  city  court  of  the  city  of  New  York. 

L.  180C,  cb.  054.    See  S  101.1.    L.  1902,  ch.  <J1».    In  effect  Sept.  1,  1902. 

9  3161.  [Am'd,  1902.)  Time  for  serTlc*  of  notloes  in  New 
York  city  court. 

The  time  for  personal  service  of  certain  notices,  in  an  action 
brought  in  the  court,  is  as  follows: 

1.  Notice  of  justification  of  the  sureties,  in  an  undertaking 
given  by  the  plaintiff,  as  security  for  the  defendant's  costs,  not 
more  than  two  days.  . 

2.  Notice  of  an  application  for  judgment  in  a  case  specified 
in  section  five  hundred  and  thirty-seven  of  this  act;  notice  of  a 
motion  to  strike  out  a  pleading,  in  a  case  specified  in  section  five 
hundred  and  thirty -eight  of  this  act;  notice  of  an  application  for 
judgment  upon  the  defendant's  default,  or  of  the  execution  of  a 
reference;  or  writ  of  inquiry,  or  of  an  assessment  thereupon,  as 
prescribed  in  section  twelve  hundred  and  nineteen  of  this  act; 
not  less  than  two  days. 

3.  Notice  of  the  justification  of  bail,  not  less  than  two,  nor 
more  than  ten  days. 

4.  Notice  of  a  motion,  other  than  a  motion  specified  in  subdi- 
vision second  of  this  section,  not  less  than  four  days;  but  the 
court  or  a  justice  thereof  may,  upon  an  affidavit  showing  grounds 
therefor,  prescribe  n  shorter  time,  by  an  order  to  show  cause. 

5.  Notice  of  trial  of  an  issue  of  fact,  or  of  an  issue  of  law; 
notice  of  any  hearing,  the  time  for  serving  which  is  not  expressly 
prescribed  in  either  of  the  foregoing  subdivisions  of  this  section, 
or  elsewhere  in  this  title:  not  less  than  five  da  vs. 

6.  Notice  of  taxation  of  costs,  not  less  than  two  days;  except 
where  all  the  attorneys,  serving  and  served  with  the  notice, 
reside  or  have  their  offices  in  the  city  of  New  York,  in  which 
case,  one  day's  notice  is  sufficient. 

L.   1872.  ch.  629.  §|  6  and  14;  L.  1874.  ch.  046.  |  2;  L.  1875,  ch.  479,  SS  17 
and  80;  also,  {  51,  subd.  10;  L.  1902,  cb.  R)5.   In  effect  Sept.  1,  1902. 

18162.  [Am*d,  1002.]  Ser^^lce  of  notice  of  trial  |  filing  of 
note  of  Iflane. 

Notice  of  trial  of  an  issue  triable  at  a  term  of  the  court  may 
be  given  for  any  day  of  the  term.  A  note  of  issue  must  be  filed 
at  least  two  days  before  the  day,  or  the  commencement  of  the 
term,  for  which  the  notice  of  the  trial  is  given;  and  it  must,  in 
addition  to  the  matters  specified  in  section  nine  hundred  and 
seventy-seven  of  this  act,  state  the  day  or  the  term,  for  which 
the  notice  hns  been  given.  But  this  and  the  last  section  do  not 
apply  to  a  case  where  special  provision  is  otherwise  made  Iq 
article  third  of  this  title. 
Bee  L.  1874,  ch.  646,  I  2;  L.  1902,  ch.  515.   In  effect  Sept.  1,  1900. 
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§  8168«  When  ooort  may  relieve  from  iiuprliioniiient. 

Where  it  satisfactorily  appears  that  a  party,  who  is  actually 
confined  in  jail,  by  virtue  of  an  order  of  arrest,  or  au  executiou 
tftraiiist  the  persou,  issued  in  an  action  brought  in  the  court,  is 
physically  unable  to  endure  the  couiiuemeut,  and  that  he  cannot 
rrxure  bail,  or  the  necessary  sureties  in  a  bond  for  the  jail 
liberties,  as  the  case  requires,  the  court,  or  justice  thereof,  ma3', 
in  its  or  his  discretion,  by  order,  direct  the  sheriff  to  release  him 
from  custody.  The  sheritf  must  obey  such  an  order.  After  such 
a  release  from  an  execution  against  the  person,  another  execution, 
n gainst  the  person  of  the  judgment  debtor,  cannot  be  issued  upon 
th«  juderment;  but  the  judgment  creditor  may  enforce  the  judg- 
ment against  property,  as  if  the  execution,  from  which  the  judg- 
ment debtor  was  released,  had  been  returned  without  his  being 
taken. 
See  L.  1875,  cb.  470,  part  of  {  10. 

§  8164.  Money  I  Itow  paid  into  tlte  court. 

Money  paid  into  the  court,  pursuant  to  any  provision  of  this 
act,  must,  unless  the  court  otherwise  directs,  be  paid  directly  to 
the  chamberlain  of  the  city  of  New-York,  to  the  credit  of  the 
cause  in  which  it  is  paid. 

§  til<l4a.  [Added,  lOOfl.]     Fees  of  clerk  of  New  York  city 
csouvt. 

The  clerk  of  the  city  court  of  the  city  of  New  York  is  entitled 
to  receive  for  the  use  of  the  city  of  New  York,  for  the  Bcrvices 
performed  by  him  the  following  fees  and  none  other:  For  filing 
a  note  of  issue  for  the  general  or  eijuity  calendar,  three  dollars; 
for  entering  final  judgment  in  an  action,  including  the  filing  of 
the  judgment  roll,  fifty  cents;  and  ten  cents  in  addition  for  each 
folio  exceeding  ten,  contained  in  said  judgment.  For  filing  and 
entering  an  order  directing  the  change  of  name,  one  dollar  for 
each  name  so  changed.  For  entering  any  other  order  or  an  inter- 
locutory judgment,  ten  cents  for  each  folio  exceeding  five.  For 
a  certified  or  other  copy  of  an  order,  record,  or  other  paper, 
entered  or  filed  in  his  ollice,  five  cents  for  each  folio.  For  filing 
and  eutcring  a  certificate  of  satisfaction,  of  a  judgment  twenty- 
five  cents  a!id  for  certifying  a  copy  thereof  twelve  cents.  For 
filing  and  entering  an  as.sigunuMiL  of  a  judgment  twenty-five 
cents,  and  for  certifying  a  copy  tlioroof  twelve  cents.  For  filing 
and  entering  a  release  of  a  judgment  twenty-five  cents,  and  for 
certifying  a  co]>y  thereof  twelve  cents.  For  certifying  a  tran- 
script of  the  docket  of  a  judgment  twelve  cents.  For  an  extract 
of  the  minutes  of  a  trial  ten  cents.  For  attesting  the  correctne5s» 
of  the  copy  of  any  paper  or  record  on  file  in  his  office,  ten  cents 
for  each  folio.  For  a  certlticate  other  than  herehi  described, 
twenty-five  cents.  For  making  and  certifying  a  search  for  any 
paper  or  record,  one  dollar.  For  comparing  and  certifying  the 
printed  papers  on  appeal  from  an  order  or  judgment  taken  as 
prescribed  in  artido  fourth  of  title  first  of  chapter  twenty  of  this 
act,  one  cent  per  folio  theretif.  But  where  the  attorneys  for  all 
the  parties  interested,  other  than  parties  in  default  or  apainst 
whom  a  judgment  or  a  final  order  has  been  taken,  and  is  not 
appealed  from,  stipulate  in  writing  that  a  paper  is  a  copv  of  any 
paper  whereof  a  certified  copy  is  required  by  any  provisions  of 
this  act,  the  stipulation  takes  the  plnoe  of  a  certificate,  as  to  the 
parties  so  stipulating,  and  the  riork  is  not  roo wired  to  certify  the 
same,  or  entitled  to  any  fees  tlMM*'^fnr.  And  the  pnp«r  s-i  proved 
by  stipulation  shall  be  received  l»v  the  clerks  of  all  the  courts 
and  by  the  courts  and  shall  l»o  ns'vl  f»r  filed  with  the  same  force 
and  effect  as  if  certified  by  a  c'' "k  of  the  court. 
Added  L.   1906.  ch.  273.    In  effect  .\pp.   19.  1000. 
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ARTIGI.K  SUCOND. 

Provuions  exclusively  applicable  to  the  proceedings^  oilier  than 

appeaU,  in  an  ordinary  action. 

See.  810$.  Sammons. 

tlfUd.  Time   for  sertlce  of  pleadiD£rs>   etc. 

3167.  Buforcemeut  of  certain  Judgments  In  favor  of  working  women. 

3168.  Time  for  non-acceptance  and  justiticutlou  of  ball,  etc. 
8169.  Proof  necessary  to  obtain   warrant  of  attachment. 
3170.  Service  of  Bummons  without  the  city,  or  by  publication. 
8171.  Commission    to   take   testimony. 

3172.  Court  may  refer  questioa  arising  upon  a  motion. 

3173.  Time    for   flilng   decision    upon    a    trial   by    tbe    court.    Id.;    wImd 

sufficient. 

8174.  Counterclalma. 

8175.  Perishable   property  may  be   sold. 

8176.  Portion   of  verdict,   etc.,    may   be  remitted. 

I  dl68.  Snmmonst 

The  saHimotis,  in  an  action  brought  in  the  court,  must  state  that 
the  time^  within  which  the  defendant  must  serve  a  copy  of  his 
answer,  ib  six  days  after  the  service  thereof,  exclusive  of  the  day 
of  service;  except  in  one  of  the  following  cases: 

1.  A  justice  of  the  court  may,  upon  satisfactory  proof,  by 
affidavit,  that  either  the  plaintiff  or  the  defendant  resides 
without  the  city  of  New-xork;  or,  where  there  are  two  or 
more  plaintiffs,  or  two  or  more  defendants*  that  all  the 
plaintiffs  or  all  the  defendants  reside  without  that  city, 
direct,  by  an  order,  that  the  defendant  be  summoned  to 
answer  within  a  shorter  time,  specified  therein,  not  less  than  two 
days  after  the  service  of  the  summons,  exclusive  of  the  day  of 
service;  whereupon  the  summons  must  correspond  to  the  order. 
Th^  order  must  be  indorsed  upon  or  annexed  to  the  summons; 
and  a  cony  thereof  must  be  delivered  with  a  copy  of  the  sum- 
mons. The  justice  may,  in  his  discretion,  as  a  condition  of  grant- 
ing the  order,  require  the  plaintiff  to  give  an  undertakins".  with 
one  or  more  sureties,  to  the  effect  that  the  plaintiff  will  pay  any 
judgment  which  may  be  rendered  against  him  in  the  action,  not 
exceeding  a  sum  specified  in  the  undertaking,  which  must  be  at 
least  two  hundred  dollars. 

2.  Where  an  order,  directing  service  of  the  summons  without 
the  city  of  New-York,  or  by  publication,  is  granted,  the  summons 
must  state  that  the  time,  within  which  the  defendant  must  serve 
a  copy  of  his  answer^  is  ten  days  after  se/vice  thereof,  exclusive 
of  tne  day  of  service.  If  a  summons,  requiring  the  defendant  to 
answer  within  a  shorter  time,  has  been  issued,  as  prescribed  in 
this  section,  before  an  order  specified  in  this  subdivision  is  granted, 
the  justice  granting  such  an  order  may  direct  that  the  snmmons 
be  amended  accordingly,  and  thereupon  the  summons  published, 
or  served  without  the  city,  pursuant  to  the  order,  must  correctly 
state  the  time. 

li.  1872.  ch.  29.   S  5;  L-   1874.  ch.  545.   §  1- 

f  II166.  Time  for  ner-vtoe  of  plendlnffs,  etis. 

The  time,  within  which  a  defendant  in  a  case  specified  in  sec- 
tion 479  of  this  act  must  demand  n  copy  of  the  complaint,  and  the 
time  within  which  the  plaintiff  must  serve  the  same;  after  a  de- 
mand thereof,  as  prescribed  in  that  section,  and  the  time,  within 
which  a  copy  of  a  pleading,  subsequent  to  the  complaint,  mu^t  be 
served,  after  the  service  of  a  ?opy  of  the  pr^''<  f'"«'?ingvpleading,  is  the 
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same  number  of  days,  as  stated  in  the  summons,  within  which 
the  defendant  is  required  to  serve  a  copy  of  his  answer,  after 
serrice  of  the  summons.  Bnt,  except  as  otherwise  prescribed  in 
section  3185  of  this  act,  a  defendant,  arrested  before  answer,  hna 
ten  days  after  tlie  arrest,  within  which  to  demand  a  copy  of  the 
complaint  or  to  serve  a  copy  of  his  answer,  as  the  '♦ase  requires; 
and  judgment  must  be  stayed  accordingly. 

§  :;i«7.  [Repealed  by  L.  1007,  ch.  707.] 

§  3168.  Time  for  non-aoceptance  and  Jiifltifica.tlon  of  l»ail, 
etc. 

The  time  for  taking  certain  proceedings,  in  an  action  brought  in 
the  court,  is  as  follows: 

1.  Service  of  notice  of  non-acceptance  of  bail,  within  five  days 
after  the  delivery,  to  the  plaintiff's  attorney,  of  certified  copies  of 
the  order  of  arrest,  return,  and  undertaking,  as  prescribed  iu  sl'C- 
tion  577  of  this  act. 

2.  Service  of  notice  of  justification  of  the  bail,  within  five  days 
after  service  of  the  notice  specified  in  subdivision  first  of  this 
section. 

3.  Service  of  notice  of  exception  to  the  sureties,  in  an  under- 
taking given  by  the  plaintiff,  as  security  for  the  defendant's  cos.s 
within  two  days  after  service,  upon  the  defendant's  attorney,  of  a 
written  notice  of  the  filing  thereof;  and  service  of  notice  of  the 
justification  of  the  same,  or  new  sureties,  within  two  days  after 
service  of  the  notice  of  exception. 

L.  1875,  cb.  479,  H  16  and  17;  also,   §  61.  subd.  9. 

I  8169.  [Am*d,  1890.]  Proof  necessary  to  obtain  warrant 
e€  attachmeut. 

In  order  to  entitle  the  plaintiff  to  a  warrant  of  attachment 
against  property,  he  must  show  by  affidavit,  to  the  satisfaction 
of  the  justice  granting  it,  that  a  sufficient  caase  of  action  exists 
against  the  defendant,  to  recover  damages  for  one  or  more  causes 
specified  in  section  six  hundred  and  thirty-five  of  this  act,  to  an 
amount  stated  in  the  affidavit,  which,  if  the  action  is  to  recover 
damages  for  breach  of  contract,  must  be  stated  over  and  above 
all  counterclaims  known  to  the  plaintiff;  and  also  that  the  case 
is  within  one  of  the  following  subdivisions: 

1.  That  the  defendant  is  a  foreign  corporation,  -or  being  a 
natural  person  is  not  a  resident  of  the  State. 

2.  That  the  defendant,  being  an  adult  and  a  resident  of  the 
borough  of  Manhattan  in  the  city  of  New  York,  has  departed 
from  the  State,  with  intent  to  defraud  his  creditors,  or  to  avoid 
service  of  the  summons,  or  keeps  him»clf  concealed  therein,  with 
like  intent;  or  that,  after  proper  and  diligent  effort  to  ascertain 
the  place  of  the  sojourn  of  such  a  resident  adult  defendant,  the 
same  cannot  be  ascertained. 

3.  That  the  defendant,  being  an  adult,  has  removed,  or  is  about 
to  remove,  property  from  the  State,  with  intent  to  defraud  hit 
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creditors,  or  that  he  has  assigmed,  disposed  of,  or  secreted,  or  is 
about  to  assign,  dispose  of,  or  secrete  property,  with  the  like 
Intent. 

4.  That  the  defendant,  being  an  adult  and  a  resident  of  that 
borough  has  been  continuously  without  the  United  States  more 
than  BIX  months  next  before  the  graiitiug  of  thi*  warrant,  and  has 
not  made  a  designation  of  a  person  upon  whom  to  serve  a  sum- 
mons in  his  behalf,  as  prescribed  in  section  four  hundred  and 
thirty  of  this  act;  or  a  designation  so  made  no  longer  remains  in 
force. 

^^^  183t,  ch.  a»,  II 8^  84  and  47 ;  L.  18W.  ch.  629 ;  see.  also.  L.  1876.  ch.  136 ;  L.  18Wt 
efa.  2K.    In  effect  Sept.  1. 1899. 

I  S170.  Serrlce  of  sammons  nvfthout  the  city,  or  by  pnb- 
Uoatlon. 

An  order,  directing  the  service  of  a  summons,  either  without 
the  city  of  New-York,  or  by  publication,  may  be  granted  by  the 
court,  or  by  a  justice  thereof;  but  only  in  a  case,  where  a  war- 
rant of  attachment  has  been  issued,  ns  prescribed  in  the  last 
section,  and  personal  service  of  the  summons  cannot  be  made, 
with  due  diligence,  within  that  city.  The  plaintiff,  when  he  ap- 
plies for  such  an  order,  must  show  by  affidavit,  to  the  satisfaction 
of  the  court  or  justice,  that  the  case  is  within  this  section.  Where 
an  order  is  granted,  as  prescribed  in  this  section,  service  of  the 
summons  without  that  city  may  be  made,  as  directed  in  the 
order,  cither  within  or  without  the  State.  Sections  440  to  445, , 
both  inclusive,  and  sections  G!iS,  707,  and  708  of  this  act  apply 
to  the  service  or  publication,  pursuant  to  such  an  order,  and  to 
the  proceedings  relating  to  the  same,  and  subsequent  thereto; 
substituting  the  words,  **  the  city  of  New- York  ",  in  place  of  the 
words,  "  the  State "  wherever  the  latter  words  occur.  If  the 
defendant  is  a  resident  of  the  city  of  New-York,  the  order  must 
also  direct  that  a  copy  of  the  summons,  complaint,  and  order  be 
left  at  his  residence,  specifying  it,  with  a  person  of  suitable  age 
and  discretion,  if,  upon  reasonable  application,  admittance  can 
be  obtained,  and  such  a  person  found  who  will  receive  it;  or,  if 
admittance  cannot  be  so  obtained,  nor  such  a  person  found,  by 
afSxing  the  same  to  the  outer  door  of  the  residence  so  specified. 

L.  1874,  ch.  546,  {  3.    See,  also.  9  438,  subd.  3,  ante. 

I  81T1.  Commlflslon  to  take  testimony. 

The  application,  to  the  court,  of  article  second  of  title  third 
of  chapter  ninth  of  this  act,  is  subject  to  the  following  qualifica- 
tions: 

1.  The  words,  "the  city  and  coimty  of  New- York,  or  either 
of  the  counties  of  Richmond,  Kings,  Queens,  or  Westchester", 
must  be  regarded  as  substituted,  in  place  of  the  words,  **  the 
State  **,  wherever  those  words  are  used  in  that  article,  with 
respect  to  the  locality  of  a  witness. 

2.  Interrogatories,  framed  pursuant  to  that  article,  can  be  set- 
tled only  by  a  justice  of  the  court. 

3.  A  commission,  or  order  to  take  donositions,  issued  or  granted, 
pursuant  to  that  article,  may  be  executed  either  within  or  with- 
out the  State. 

L.  1862,  cb.  880,  S  8-    S««  ante.  |  887. 
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I  8172.  Court  may  refer  qneatlon  arising  «pom  a  atotlon. 

The  court  niny,  of  its  own  motion,  or  upon  the  application  of 
either  party,  without  the  consent  of  the  other,  by  order,  direct 
a  refori»nce,  to  detormino  and  report  upon  a  question  of  fact, 
arisiiiK  upon  a  motion,  in  any  stage  of  an  action. 

L.  1875,  oh.  479.  f  55.    See  ante,  8  8S7. 

I  .S173.  Time  for  flllngr  deciHlon  upon  a  trial  br  the  court. 
Id.  I   ^vhcn   aufllclent. 

The  time  within  which  tlio  decision  of  the  court  must  be  filed, 
in  a  caKC  spcciliod  in  section  1010  of  this  act,  is  ten  days  after 
the  cause  is  tUially  Kubuiiltcd.  Tiie  decision  of  the  court,  in  a 
case  spoci(ic<i  in  section  1022  of  this  act,  is  suflicieut  if  it  directs 
the  juJ^niont  to  l»o  cntcud  liKTciipon;  but,  if  ko  required  by  a 
party  npiioalinp:,  the  justice  l>y  wiiom  me  decision  was  made, 
must,  withiu  ton  days  after  the  appeal  h  perfected,  and  notice 
thereof  and  of  tlio  requircnjeiit  is  given  to  him,  make,  and  file 
witli  the  clerk,  a  F">e('ial  decision,  Btating  separately  the  facts 
found,  and  the  conclusions  of  law, 

L.    1872,    ch.    629,    g   4. 

S   3174.   CoiintercIalmM. 

A  counterclaim,  spccilied  in  subdivision  second  of  section  501 
of  this  act,  canuot  be  interposed,  in  an  action  brought  in  the 
court,  unlchs  it  is  of  such  a  nature,  that  the  court  has  jurisdiction 
of  an  artiou  founded  thereupon;  except  that,  in  an  action  brought 
by  an  exr'cutor  or  administrator,  any  couuterclaim  may  le  inter^ 
posed,  which  could  be  interposed,  In  a  like  action,  brought  in  the 
supreme  court.  A  counterclaim  may  be  interposed,  in  an  actiou 
brought  in  the  court,  without  respect  to  the  amount  thereof; 
and  judgment  thereupon,  in  favor  of  the  defendant,  may  be 
rendered  for  any  sum. 

i  3175.  Fcrlalinblc  property  may  lie  sold. 

Where  perishable  property  has  been  levied  upon,  by  virtue  of 
an  execution  or  warrant  of  attachment,  the  court  may,  upon  the 
application  of  the  olHcer  making  the  levy,  by  order,  direct  the 
sale  thereof,  t\t  Muh  a  tinu%  nnd  upon  such  a  notice,  as  it  deems 
proper;  and  ther«'npon  the  property  must  be  sold  accordingly. 

L.    1R74,   oh.   545,    §  0. 

i  3176.  I'ortlon  of  verdict,  etc.,  may  be  remitted. 

A  party  to  whom  n  sum  ie  awarded,  upon  a  trial,  an  assens* 
ment  of  «lama{res,  or  the  execution  of  a  reference  or  writ  of  in* 
quiry,  may  remit  any  portion  thereof,  and  take  judgment  for  the 
residue. 

3ee  L.  1W7,  ch.  B44,   8  49. 
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ARTICLE  THIRD. 

PrQvi9ion9  exclusively  applicable  to  the  proceedingi,  other  than 

appeaU^  %n  certain  marine  caueee, 

8m.  sit?.  AReat  In  certain   marlce  caa«ei.    Oourft  may  c«(\ilat«   tjftMtnil 

rolM. 
SITS.  Id.;  conteuta  of  order  of  arrest. 
8170.  Id.;  proceedingB  on  arrest. 
3180,  8181.  Id.;   ball  or  deposit  before  return. 
3182.  Id.;   ball  or  deposit  after  return. 
8183.  Id.;  when  and  how  defendant  to  remain  In  etistod/. 

fl84.  Id.;  return  of  summons,  etc. 
180.  Id.;  proceeding  after  return. 
8180.  Id.;  trial. 
8187.  Ordinary  action  maj  be  breugbt  for  like  cavse. 

I  81T7.  Arrest  tn  certain  insi.rlne  iMtvaea.    Covrt  may  ve|ni^ 
Ukte  by  orenersil  roles.  i 

In  an  action  specified  in  Hnbdivision  second  of  section  317  of  thii! 
act,  tlie  plaintift  may  apply  for  an  order  of  arrest,  to  accompany 
the  summons,  in  the  form  and  to  the  effect  specified  in  the  n^xt 
section.  If  such  an  order  is  granted,  the  proceedings  in  the  action 
mnRt  be  conducted  as  prescribed  in  this  article.  The  justices  oj 
the  court,  or  a  majority  of  them,  may,  from  time  to  time,  by  ont 
or  more  general  rules,  attested  by  the  hands  of  the  justic^t 
making  the  same,  and  filed  with  the  clerk,  regulate  tiie  ma^n#i 
in  which  an  application  for  such  an  order  may  be  made,  and  th« 
cases  in  which  an  undertaking  may  be  dispensed  with.  Until 
regulations  are  so  establiRbod,  the  justice  to  whom  the  applicar 
tion  is  made,  may,  in  his  discretion,  require  or  dispense  with  an 
undertaking  thereupon. 

See  L.  1872,  ch.  620,  part  of  f  6. 

f  8178.  Id.)  contents  of  order  of  arrest* 

The  order  of  arrest,  granted  as  prescribed  in  the  last  section, 
must  require  the  sheriff  to  arrest  the  defendant,  and  to  bring 
him  forthwith  before  the  court,  at  the  chambers  thereof;  or  if, 
when  he  is  arrested,  the  court  is  not  in  session  at  chambers,  to 
hold  him  to  bail,  in  a  sum  specified  in  the  order,  for  his  personal 
attendance  at  the  opening  of  the  court,  on  the  next  day  there- 
after, when  it  is  in  session  at  the  chambers  thereof.  The  order 
must  also  direct  that  the  defendant  be  summoned  to  answer  the 
complaint  in  the  action  forthwith.  Thereupon  the  ■nmmons  must 
conform  to  the  order.  ^ 

See  R.  L.  1818.  888-889,  §5  HO,  111.  118,  110,  120,  121,  128,  124,  127-189; 
also,  L.  1872,  ch.  620.  S  6. 

I  3170.  Id.f  proceediuffs  on  arrest. 

The  eheriff,  upon  arresting  the  defendant,  by  virtue  of  such  an 
order  must,  at  the  same  time,  serve  upon  him  the  summons;  and 
also  a  copy  of  the  order  of  arrest,  and  of  the  papers,  upon  which 
it  was  granted.  Ho  must  forthwith  bring  the  defendant  Iwforo 
the  court,  at  the  chambers  thereof;  if  the  court  Is  thfU  i»  «ea- 
sion  at  chambers;  otherwise,  unless  bail  is  given,  as  prescribed 
in  the  next  section,  he  must  take  the  defendant  to  the  Jail  of  the 
city  and  county  of  New-York,  for  the  confinement  of  prisoners 
in  civil  causes.  The  keeper  thereof  must  confine  the  defendant 
therein.  On  the  next  day  thereafter,  when  the  court  is  in  session 
at  chambers,  the  sheriff  must  take  the  defendant  from  the  Jail 
and  bring  him  before  the  court. 
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S  3180.  Id. I  ball  or  depostt  before  retarn. 

The  defendant  mn}-  give  bail,  by  delivering  to  the  sheriff  a  writ- 
ten undertaking  to  the  plaintiff,  in  the  sum  specified  in  the  order 
of  arrest,  executed  by  one  or  more  sureties,  to  the  effect  that  the 
defendant  will  attend  in  person  at  the  opening  of  the  court,  at 
the  chambers  thereof,  on  the  next  da^  thereafter  when  it  is 
there  in  session;  or  he  may  deposit  with  the  sheriff  the  sum 
ipecified  in  the  order  of  arrest.  In  either  case,  the  sheriff  must 
forthwith  release  him  from  custody, 

§  3181.  Tbe  aaxne. 

Where  bail  is  given,  as  prescribed  in  the  last  section,  the  officer 
taking  the  acknowledgment  of  the  undertaking  must,  if  the  sher- 
iff so  requires,  examine  under  oath,  to  a  reasonable  extent,  the 
persons  offering  to  become  bail,  concerning:  their  property  and 
their  circumstances.  The  defendant  may  give  bail,  or  make  the 
deposit,  immediately  upon  his  arrest,  at  any  hour  of  the  day  or 
night;  and  he  must  have  reasonable  opportunity  to  seek  for  and 
to  procure  bail,  before  being  committed  to  jail.  Where  a  deposit 
is  made,  the  money  deposited  must,  before  the  exoiration  of  the 
next  day  thereafter,  not  being  Sunday  or  a  public  holiday,  be 
paid,  by  the  sheriff,  into  court,  to  the  credit  of  the  action,  as 
prescribed  in  section  31C4  of  this  act. 

I  3182.  Id.)  ball  or  deposit  after  retvrn. 

At  any  time  after  the  return  of  the  sheriff,  and  before  final 
judgment,  a  justice  of  the  court  may  admit  a  defendant  in  cus- 
tody to  bail,  or  allow  him  to  make  a  deposit;  and  may  direct  his 
release,  upon  his  giving  bail,  or  making  the  deposit  accordingly. 
The  sum  to  be  deposited,  or  the  sum  specified  in  the  undertaking 
of  the  bail,  must  be  fixed,  and  the  sureties  in  the  undertaking 
must  be  approved,  by  the  justice;  who  must  be  satisfied,  by  their 
examination,  or  by  other  proof,  respecting  their  sufficiency.  The 
undertaking  must  be  to  the  effect  that  the  defendant  will,  at  all 
times,  render  himself  amenable  to  any  mandate  which  may  be 
issued,  to  enforce  a  final  judgment  against  him  in  the  action. 
Article  fourth  of  title  first  of  chapter  seventh  of  this  act,  applies, 
where  bail  is  given  as  prescribed  iu  this  or  the  last  section. 

I  3183.  Id.)  "vrbeii  and  IiOfv  defendant  to  remain  la 
enstody. 

Unless  bail  is  given,  or  a  deposit  is  made,  as  prescribed  in  the 
last  three  sections,  the  defendant  must  remain  in  the  jail  by 
virtue  of  the  order  of  arrest,  until  final  judgment  in  the  action; 
and,  if  the  judgment  is  against  the  defendant,  until  the  return 
of  an  execution  against  property,  issued  thereupon.  But  the 
court  must  direct  him  to  ne  brought  into  court,  at  the  time  of 
the  trial;  and  it  may,  in  its  discretion,  direct  him  to  be  brong^ht 
into  court  at  any  other  time.  In  either  case,  he  must  be  taken 
from  the  jail,  and  brought  into  court  accordingly. 

I  8184.  Id.)  return  of  snmmona,  eto. 

The  sheriff,  after  serving  the  summons  and  executing  the 
order  of  arrest,  miiPt  make  a  full  return  of  his  proceedings  there- 
upon, to  the  court  nt  chambers.  The  return  must  he  made  forth- 
with, unless  the  court  is  not  then  in  session  at  chambers;  in 
which  case,  it  miist  be  mnde  inimcdintely  after  the  opening  of 
die  court,  on  the  first  day  thereafter,  when  it  is  there  in  session. 
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If  the  defendant  has  given  bail,  the  undertaking  ol  the  bail  must 
be  returned,  to  be  delivered  to  the  plaiutiff  when  the  court  ao 
directs. 

{  8185.  Id. I  proeeedlnors  after  return. 

UnleBB  both  parties  boouer  appear,  the  court  must  wait  one 
hour  after  the  return;  or,  if  the  defendant  has  given  bail,  one 
hour  after  the  opening  of  the  court.  As  soon  after  the  parties 
appear,  or  after  the  expiration  of  the  hour,  us  the  busiuusii  ui^ou 
which  the  court  is  then  ongngcd  will  permit,  the  court  must  take 
up  the  cause.  If  the  plaintiff  does  not  then  appear,  a  judgment 
dismissing  the  complamt,  with  costs,  must  be  rendered.  If  the 
defendant  does  not  then  attend  in  person,  the  plaintiff  must 
then  make  his  complaint,  and  the  defendnnt*8  default  must  be 
entered.  If  the  plaintiff  appears  and  tlie  defendant  attendo  in 
person,  the  pleadings  must  then  le  mode,  and  issue  mudt  be 
joined.  The  pleadings  may  be  oral  or  written;  if  they  are  oral, 
the  clerk  must  enter  the  substance  thereof  in  the  miuuios.  If 
either  party  desires  a  trial  by  a  jury,  he  must  demand  the  bame, 
at  the  time  of  the  joinder  of  issue;  otherwise  the  issut.  must  be 
tried  by  the  court,  without  a  jury. 

I  8180.  Id.)  trial. 

Where  a  trial  by  jury  is  duly  demanded,  the  coui^  nt  chnm- 
bers  must  direct  the  issue  to  be  tried,  at  a  trial  term,  upon 
such  notice  as  it  dooms  proper,  or  without  notice;  it  may  Jilsc 
direct  that  the  notion  have  a  preference  upon  the  day  calendnr 
either  generally  or  for  n  particular  dny;  and  it  may  give^sucl 
direction  as  it  deen^s  proper,  with  respect  to  filing  a  note  of  issue. 
Where  a  trial  by  jury  is  not  duly  demanded,  or  where  the  de- 
fendant Is  in  defnult,  the  evidence  must  then,  or  at  such  subse- 
quent time,  either  nt  chambers  or  at  a  trial  term  or  special  term, 
as  the  court  nt  chnml^ers  appoints,  be  given;  and  thereupon  finnl 
judgment  rpvFf  bo  rendered.  But  the  issue  must  be  appointed  to 
be  tried,  witbin  fix  dnys  after  the  joinder  thereof,  unless  both 
parties  assent  to  a  longer  time:  or  a  trial  by  jury  is  demanded, 
and  there  is  no  term  of  the  court,  at  which  it  can  be  had,  within 
that  time.  The  trinl  ^Mirnot  be  nd Mourned,  without  the  conpont 
of  both  parties,  beyond  three  calendar  months  from  the  joindei 
of  issue. 

I  8187.  Ordinary  action  may  be  bronirlit  for  Iflce  eanse. 

This  article  does  not  prevent  the  plaintiff  from  commencing, 
and  condactlnsr  in  the  ordinnry  manner  an  action,  for  r,  caase 
specified  !a  subdivision  second  of  section  317  of  this  act. 
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ARTICIiB  FOURTH. 

Appeals, 

(Amended,  1902.) 

Sec.  8188.  App^'al  from  a  JnUgmont. 
3189.  Idem;  from  an  order. 

.^100.  Time  to  appeal  and  proceedings  thereupon. 
3191.  Appeal   to   app<'llate   dlvlHlon  of   the  supreme  court  and  Ui   what 

raaoB. 
3102.  Idem;   proceedings  regvlated. 
BIO.*?.  Idem;  within  what  time. 

8194.  Idem:  determination  upon   appeal,   bow  enforced.  Idem;  where  new 
rrii'   v«t  Cfoperi'  granted. 

8  818R.    [Am*d,  1895,  1002.]    Appeal  from  a  Jvdssnent. 

An  appenl,  to  the  supreme  court  may  bo  taken  from  a  final  or 
Interlocutory  judgment  rendered  in  the  city  court  of  the  city  of 
New  York  in  a  case  where  an  appeal  may  be  taken  to  the  appel- 
late division  of  the  supreme  court  from  a  final  or  interlocutory 
judjjment  rendered  in  the  supreme  court  as  prescribed  in  section 
thirteen  hundred  and  forty-six  and  section  thirteen  hundred  ami 
forty-nine  of  this  act. 

L.  1863.  cb.  617,  S  &;  L.  1872.  ch.  029,  {{  9  and  11;  L.  189Q,  cb.  946;  L.  1902. 
cb.  611.    In  eflTect  Sept.    1.  1902. 

S  3189.    [Am'd,  1896,  1002.]    Idem)  from  an  order. 

An  appeal  to  the  supreme  court  may  also  be  taken  from  an 
interlocutory  judjjment  rendered,  or  an  order  made  at  chambers, 
or  at  a  special  term  or  a  trial  term  of  said  city  court,  or  from  an 
order  made  by  a  judge  thereof  out  of  court,  in  a  case  whore  on 
appeal  may  be  taken  to  the  appellate  division  of  the  supreme 
court  from  an  interlocutory  judgment  rendenMi.  or  an  order  nindc. 
in  like  manner,  as  prescribed  in  sections  thirteen  hundrevl  and 
forty-seven,  thirteen  hundred  and  forty-eight  and  thirteen  hun- 
dred and  forty-nine  of  this  act.  Upon  such  an  appeal  the  supremo 
court  shall  have  full  power  to  review  any  exercise  of  discretion 
by  the  court  or  judge  below. 

I..   1872,  til.   020,   |§  0  and  10;  L.  1895,  cb.  94«;  L.   1903,  cb.  615.    In  ofTect 
Sopt.  1.  10<»2. 

S  .S190.  [Am*«l,  1902.1  Time  to  appeal  and  proceedlnys 
tlieretapon. 

An  ai)peHl,  autborizAHl  by  either  of  the  last  two  sections,  must 
b<  takoii  witliiii  ten  days  after  service  of  a  copy  of  the  jud^jmeut 
or  order  appealed  from,  and  a  written  notice  of  the  date  of  the 
entry  there«)f.  In  every  otlipr  respect,  titles  first,  third  and  fourth 
of  chapter  twelfth  of  this  act,  so  far  as  the  same  are  applicable 
thereto,  apply  to  and  >:overn  an  appeal,  taken  as  prescribed  in 
either  of  the  last  two  s«'ctions. 

L.  1902,  ch.  Til  5.     In    vfTect  Sept.  1,  lfK)2. 

I  :)191.  [\in*d,  ISOn,  1902.1  Appenl  to  the  appellate 
divlfiiou   of   the   Moprome   o<»iirt;   In   ii%'hat   eases. 

An  appeal  to  tlie  npi>ellato  division  of  the  supreme  court  in  the 
first  jiKiwi'il  ilf^Kirtment  may  lie  taken  from  the  judgment  or 
r>nl('r  entered  uiM>n  the  determination  of  an  appeal  taken  as  pre- 
s.ribed  in  section  thirty-one  hundred  and  eighty-eight  and  thirty- 
one  hundred  and  eighty-nine  of  this  act,   provided  such  appeal 
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be  allowed  by  order  made  at  the  term  at  which  such  appeal  was 
determined  or  at  the  term  n^xt  after  judgment  is  entered  upon 
such  determination  and  provided  further  that,  where  such  appeal 
is  ffrom  an  order  granting  a  new  trinl  upon  a  case  or  exceptions, 
the  appellant  must,  with  his  application  for  leave  to  appeal,  file 
an  assent  on  his  part  that,  if  the  order  is  affirmed,  judgment 
absolute  may  be  rendered  against  him. 

Co.  Proc,  i  352;  L.  1874,  ch.  545,  fi  0;  L.  1805,  ch.  0^40;  L,  1002.  ch.  (UO. 
In  effect  Sopt.  1,  1902. 

f  3192.  (Am'dt  1002.]  Praetlce  and  proceed Inirs  on  appeal 
to  appellate  division  of  iiiipren&e  conrt. 

Titles  first,  third  and  fourth  of  chapter  twelve  of  this  act,  so 
far  as  the  same  are  applicable  thereto,  api)ly  to  and  govern  an 
appeal,  taken  as  prescribed  in  the  last  section,  except  as  otherwise 
expressly  prescribed  in  the  next  two  sections. 

Sec  L.  1874,  ch.  546,  |  0;  L.  1W)2,  ch.  515.   In  elTect  Sopt.  1.  1002. 

g  8193.    [Am'd,  1895,  IOCS.]    Idem;  within  what  time  talcen. 

An  appeal,  authorized  by  section  thirty -one  hundred  and  ninety- 
one  of  this  act,  must  be  taken  within  twenty  days  after  the  ser- 
vice of  a  copy  of  the  order  allowing  such  appeal  and  a  written 
notice  of  the  date  of  the  entry  thefeof. 

L.  1805,  ch.  046;  L.  1902,  ch.  615.    In  effect  Sept.  1,  1902.* 

8  8194.  FAm'd,  1902.1  Idem;  determination  npon  appeal, 
ho'vr  enforced.  Idem)  -wliere  ne^w  trial  ^van  properly 
granted. 

The  judgment  or  order  of  the  appellate  court  must  be  remitted 
to  the  court  below,  to  be  enforced  according  to  law.  Upon  an 
appeal  from  an  order  granting  a  new  trial,  on  a  cjise'  or  excep- 
tions, if  the  appellate  court  uetenninos  that  no  error  was  com- 
mitted in' granting  the  new  trial,  it  must  render  judgment  abso- 
lute upon  the  right  of  the  appellant;  and  thereupon  an  assessment 
of  damages,  or  any  other  nroccedings,  requisite  to  render  the 
judgment  effectual,  may  be  nad  in  the  city  court  of  the  city  of 
New  York. 

L.  1002.  ch.  615.   In  effect,  Sept.  1.  1902. 

f  S191-a.  [Added*  1994.]  Appenl*  from  tlie  citT  court  of 
the  city  of  New  York. 

Where,  on  an  appeal  from  a  judgment  or  order  taken  as  pre- 
scribed in  article  fourth  of  title  first  of  chapt'^r  twenty  of  this 
act,  a  party  shall  present  to  the  clerk  a  printed  copy  of  the  judg- 
ment roll  or  order  appealed  from,  it  shall  be  the  duty  of  the 
clerk,  as  required,  to  compare  and  certify  the  same,  for  which 
service  the  clerk  must  receive,  for  the  use  of  the  city  of  New 
York  a  fee  at  the  rate  of  one  cent  per  folio.  Whore  the  attor- 
neys for  all  the  parties  interested,  other  than  parties  in  default, 
or  against  whom  a  judgment  or  a  final  order  has  been  taken, 
and  is  not  appealed  from,  stipulate  in  writing  that  a  paper  is  a 
copy  of  any  pai)er  whereof  a  certified  copy  is  required  by  any 
provisions  of  this  act,  the  stipulation  takes  the  place  of  a  certifi- 
cate, as  to  the  parties  so  stipulating,  and  the  clerk  is  not  required 
to  certify  the  same,  or  entitled  to  any  fees  therefor.  And  the 
paper  so  proved  by  stipulation  shall  be  received  by  the  clerks  of 
all  the  courts  and  by  the  courts  and  shall  be  used  or  filed  with 
the  same  force  and  effect  as  if  certified  by  a  clerk  of  the  court* 

L.  1904,  eh.  430.    In  eff^t  Sept.  1,  10(H. 

f  8196.  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  946.] 
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TITLE  XL 

The  mayor's  court  of  the  city  of  HudBon,  and  the  recordc  -8 
courts  of  the  cities  of  Dtica  and  Oswego. 

[Mayor's  Conrt  of  City  of  Hndson  R«ners«d(*d  bv  City  Oourt 
of  the  City  of  Hudson  by  L.  1805.  ob.  751.  §S  127-142.] 

See.  8100.  Civil   jurisdiction    preBcHbed. 

3197.  Ottuln  ])eiidiiig  actions,  etc.,  transferred  to  sapreme  court. 

31U.H.  Id.:    ccitniu   papers,   etc.,  to  be  trausmUted   to  county  clerk. 

3U»D.  I'uwur  of  supreme  court,  in  actions,  etc..  so  traosterrecL 

32(K).  IM-oceedings   lu  case  ot  Judge's  disability. 

3201.  Service  of   subpoenas. 

8202.  Effect  of   tbis  title   limited. 

8  8100.  CItII  Jorlsaictlon  prescribed. 

The  civil  juriRdiction  of  the  mayor's  conrt^  of  the  city  of 
PIudBon,  the  recorder's  court  of  the  city  of  Utica,  and  the  re- 
corder's court  of  the  city  of  Oswego,  extends  only  to  an  action 
whereof  jurisdiction  is  expressly  conferred  upon  the  court,  by  a 
provision  of  a  statute  incorporating,  or  otherwise  specially  re- 
lating to  the  government  of,  the  city  wherein  the  court  is  located. 
Co.  Proc,  I  33. 

{  31$»^«  Certain  pending  actions,  etc.,  transferred  to  sn- 
preme  court. 

Every  civil  action,  now  pending  in  either  of  those  courts,  other 
than  an  action  specified  iu  the  last  section,  is  hereby  transferred 
to  the  supreme  court;  and  the  subsequent  proceedings  thereiu, 
bpfore  and  after  the  judgment,  must  be  the  same,  as  if  the  actio!i 
had  been  commenced  in  the  supreme  court. 

I  8108.  Id. I  certain:  papers,  etc.,  to  be  transniltted  to 
oonnty  clerk. 

All  judgment-rolls,  and  other  records,  and  all  books  and  pai>ers. 
relating  exclusively  to  civil  actions,  other  than  an  action  specified 
in  the  Inst  section  but  one,  now  remaining  in  either  of  thosi* 
courts,  must  be  delivered  by  the  clerk  thereof,  or,  if  there  Is  no 
clerk,  by  the  judge  or  other  officer,  having  the  custody  thereoi'. 
to  the  clerk  of  the  county  in  which  the  court  is  located,  to  be 
1)reserved  among  the  records  of  his  office.  The  expense  of  so 
doing  is  a  county  charge. 

I  8100.  Poorer  of  anpreuie  conrt,  in  actions,  ete.»  so 
transferred. 

The  supreme  court  may  review,  enforce,  vacate,  or  amend  .a 
final  judgment  heretofore  rendered  by  either  of  those  courts,  in 
a  civil  action,  other  than  nn  action  specified  iu  section  310b  of 
this  act,  with  like  pow«»r  and  effect,  as  the  court  in  which  it  was 
commenced  might  nave  so  done,  if  this  act  had  not  been  passed. 

S  8200.  Proceedintrs  in  case  of  Jndire'a  disabllitr. 

The  county  court  of  the  county  in  w^hich  either  of  those  courts 
is  located,  may,  by  an  order,  remove  to  itself  an  action  of  which 
either  of  those  courts  has  jurisdiction,  as  prescribed  in  s€»ction 
3196  of  this  act,  upon  pr'>of.  by  a^Rrlavit.  that  the  judpe  thereof 
is.  for  any  cause,  incap'ibU*  of  actli^tr,  either  irenerally  or  in  the 
particular  iictum.  Rectio»s  .'!  M.  34.\  j»nd  340  of  this  act  nppl.T 
to  such  an  order  of  roipr>v,'iI,  and  to  the  nmceedincs  subsequent 
thereto.  The  proceedings  subsequent  to  the  order  are  the  same, 
as  in  an  action  brought  in  the  countv  ''ourt,  except  that  coskr 
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must  be  awarded,  as  if  the  nctiou  hud  reiuumcd  iu  the  court 
from  which  it  was  removed. 

Co.  Proc.,  part  of  i  83. 

1  8201*  Service  of  anbpoeniui. 

\  A  subpoeua,  issued  out  of  either  of  those  courts,  may  be  served 

f  upon  a  witness,  at  any  place  withiu  the  State.    A  warrant  to 

apprehend  a  witness,  for  a  failure  to  obej'  such  a  subpoena,  may 
be  directed  to  the  sheriff  of  the  couiitj^  where  the  court  is  located, 
and  executed  by  him  within  auy  county  of  the  State.  The  sheriff 
is  subject  to  the  same  liability,  for  a  failure  to  serve  or  return  it, 
as  if  it  was  issued  out  of  the  supreme  court. 

2  R.   L.  605.   cb.   86.   |  18. 

S  8202.   Effect  of  this  title  limited. 

This  title  does  not  affect  any  provision  of  Inw  conferring  upon 
a  judge,  or  upon  the  jiidf^es,  of  either  of  those  courts,  jurisdic- 
tion, power  or  authority,  in  an  action  brought  in  another  court, 
or  in  a  special  proceeding. 
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TITLE  III.* 
The  city  court  of  Tonkers« 

8*0.  8908.  JnriidletioD   in  cItII  action*. 
9204.  lAst   section    qualified. 
8205.  Stimmons,   wbere   seryed. 

8200.  Tbis  title  does  net  affect  Jiulsdictiou  of  tiab  court,  etc.,  in  fpeda) 
proceedings. 

I  8203.  JnrlitdletloA  In  elTf  1  aetlons. 

The  jurisdiction  of  the  city  court  of  Yonkers  extends  to  the 
following  civil  actions  only: 

1.  An  action  airJiinst  a  natural  person,  or  against  a  foreign  or 
idomcstic  corporation,  wherein  the  complaint  demands  judgment 
for  a  sum  of  money  only,  or  to  recover  one  or  more  chattels, 
with  or  without  damages  for  the  taking,  withliolding,  or  deten- 
tion thereof- 

2.  An  action  to  foreclose  or  enforce  a  lien,  upon  real  property 
in  the  city  of  Yonkers,  created,  as  prescribed  by  statute,  in  favor 
of  a  person  who  has  performed  labor,  or  furnished  materials  to 
be  used,  in  erecting,  altering,  or  repairing  a  building,  building 
lot,  or  appurtenance  thereto,  including  fences,  sidewalks,  paving, 
wells,  fountains,  fish-ponds,  ornamental  and  fruit  trees,  and  every 
other  improvement  to  a  building  or  building  lot. 

3-  An  action  to  foreclose  or  enforce  a  lien,  for  a  sum  not  ex- 
cec(iing  one  thousand  dollars,  exclusive  of  interest,  upon  one  or 
more  cnattels. 

See  L.  1873.  eta.  61.  68  1  i^°d  3;  L.  1874.  ch.  X71,  fi  1;  L.  1875,  clu  »S3.  1 1; 
L.  1878.  ch.  186.  §§  1  and  2. 

S  3204.  [Am'd,  1888.]    Jjttut  Hcotlon  aoallfled. 

The  jurisdiction  conferred  by  the  last  section  is  subject  to 
the  following   limitations   and   regulations: 

1.  In  an  action  wherein  the  complivint  demands  judgment  for 
a  sum  of  money  only,  the  sum,  for  which  judgment  is  rendered 
in  favor  of  the  plaintiff,  cannot  exceed  one  thousand  dollars, 
exclusive  of  interest,  and  costs  ns  taxed;  except  where  it  is 
brouffht  upon  a  bond  or  undertaking,  given  in  an  action  or  & 
special  proceeding  in  the  same  court,  or  before  the  city  judge. 
Where  the  action  is  brought  upon  a  liond  or  other  contract,  the 
judgnieiit  must  be  for  the  sum  actually  due,  without  regard  to  a 
penalty  therein  contained;  and  where  the  money  is  payable  in 
instalments,  successive  actions  may  be  brought,  for  the  instal- 
nionts,   as  they  become  due. 

2.  In  an  action  to  recover  one  or  more  chattels,  a  judgment 
cannot  be  rendered,  in  favor  of  the  plaintiff,  for  a  chattel  or 
chattels,  the  aggregate  value  of  which  exceeds  one  thousand 
dollars. 

3.  The  court  has  not  jurisdiction  of  an  action  against  an 
executor  or  administrator,   in   his  representative  capacity. 

4.  The  court  has  not  jurisdiction  of  any  action,  unless  one 
of  the  parties  thereto  resides  in  the  city  of  Yonkers,  or  in  a 
town  of  Westchester  county,  adjoining  that  city;  or  a  warrant 
of  attachment  is  granted  to  accompnny  the  summons,  and  levied 
upon  property  of  the  defendant,  within  that  city;  or  the  action 
is  brought  to  recover  one  or  more  statutory  nenaltieSj  by  the 
citv  of  Yonkers,  or  one  of  its  officers  or  boards  of  commissioners. 
Such   warrant   of   attachment   must    be   granted    and   subsequent 

*  The  practice  i"  the  city  fiaiii  oi  j  v>nkors  is  materially  cbauged  by  L. 
ISD-J,   ch.   41G. 
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procc(»<linffH    taken    in    accordanco    with    the    provisions    and    re- 
qiiiremonts  herein  relating  to  attachments  in  courts  of  justices 
of  the  peace. 
L.  1888,  eh,  404. 

f  8205.  iSuiuiiioiiH,  iTlicre  ficrvc«l. 

The  summons,  in  au  action  brought  in  the  court,  may  be  serred 
at  any  place  within  the  county  of  Westehesier,  but  not  elsewhere. 

{  3S0«.  TlulM  title  doeft  not  alfeGt  JurladlotioA  of  tlie  oonrt, 
etcy  in  special  prooeedlnarit. 

This  title  does  not  affect  any  provision  of  law,  conferring  upon 
the  court,  or  upon  the  city  judge  of  Yonkers*  jurisdiction,  power, 
bt  atithority,  iti  a  epedal  proceeding;  or  conferring  upon  the  city 
judge  of  Yonkere  power  or  authority,  in  an  action  brouglit  in 
another  court. 
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TITLE  IV. 

The  district  coiirts  of  the  city  of  New-Tork,  and  the 
justices'  courts  of  the  cities  of  Albany*  and  Troy. 

.Vrticle  1.  ProTlsloDt  generally  applicable  to  all  the  courts  apecllled  In   thla 

title. 
2.  ProTlsiona  exduaively  applicable  to  the  diatrtct  coortf  of  the  city 

of  New-York. 
8.  ProvlalOQS  exclosiyely  applicable  to  the  joatlcea*  ooorta  of  Albany 

and  Troj. 

ARTICIiS  FIRST. 

frovisione  generally  applicable  to  all  the  courts  specified  in  thie 

title, 

dec.  3207.  Serrice  of  complaint  with  BummonB;  proceeding!  therenpon. 
32(>8.  Id.;  and  proof  of  service. 
3200.  Action  to  be  commenced  by  serrice  of  summona. 

3210.  Order  of  arrest;   warrant  of  attachment;   requisition  to  xepleTy. 

3211.  Tbe   last  section  qualified. 

3212.  Proceedings  where  title  to  real  property  is  In  qaestlon. 

3213.  Appeals. 

3214.  Effect  of  this  act,  upon  jurisdiction  and  proceedings. 


I  8207*  Ser-rlce  of  complaint  nrltli  sttmrnonai  prooeeAli 
#]&ereiipon. 

Section  3126  of  this  act  applies  to  an  action  to  recoyer  upon 
or  for  breach  of  a  contract,  express  or  implied,  brought  in  a 
district  court  of  the  city  of  New- York,  in  the  justice's  court  of 
the  city  of  Albany,  or  in  the  justice's  court  of  the  city  of  Troy. 

L.  1867,  ch.  344.  $  15;  L.  1873,  ch.  182,  {{  1  and  2. 

I  8208.  Id.  I  and  proof  of  service. 

In  an  action  brought  in  either  of  those  courts,  the  summons, 
and,  in  a  proper  case,  a  copy  of  the  complaint,  may  be  serrecl 
by  any  person  not  a  party  to  the  action:  except  that*  where  the 
action  is  brought  in  a  district  court  of  the  city  of  New-York,  a 
person,  other  than  a  constable  or  a  marshal,  serving  the  same, 
must  be  first  empowered  to  do  so,  either  by  the  Justice,  or  by 
the  atto^ney  to  the  corporation,  as  now  prescribed  by  law. 
Proof  of  strvice  thereof,  by  such  a  person,  must  be  made  by  his 
affidavit;  which  must  state  the  particular  place,  time,  and  manner 
of  service,  and  that  the  affiant  knew  the  person  so  served,  to  be 
the  person  mentioned  and  described  in  the  summons,  as  defendant 
therein. 

See  L.  1878.  ch.  182.  8$  1  and  8;  L.  1857.  ch.  844,  §  16;  L.  18112.  ch.  4M. 
f  14;  L.  1864,  ch.  669,  {  2,  and  L.  1866,  ch.  768;  also  f  2878.  ante. 

I  3209.  Action  to  be  comnieneed  by  serTiee  of  annanaoKa. 

An  action,  brought  in  either  of  those  courts,  at  any  time  after 
this  chapter  takes  effect,  must  be  commenced  by  the  voluntaiy 
appearance  of,  and  joinder  of  issue  by,  the  parties,  or  by  the 
service  of  a  summons. 

§  8210.  [Am'd,  1884.]  {Vrder  of  arreitti  warrant  of  attaeb- 
uient;  re^inlitltlon  to  replevy. 

Articles  third,  fourth,  and  iltth  of  title  second  of  chapter  nine- 
teenth of  this  act  apply  to  an  aotJou  brought  in  either  of  those 

•  The  tlUe  la  now  "  City  Court  of  Alb.<o7,"  Laws  1884.  eh. 
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coartfi,  except  as  otherwise  prescribed  in  the  next  section.  And 
except,  also,  that  where  the  warrant  of  attachment,  or  requisi- 
tion to  replevy,  is  issued  out  of  a  district  court  of  the  city  of 
New- York,  against  a  non-resident  defendant,  the  said  warrant, 
or  requisition,  must  require  the  marshal  to  attach  or  replevy  the 
property,  on  or  before  a  day  therein  specified,  which  must  be 
not  less  than  two  nor  more  than  four  days  before  the  return 
day  of  the  summons. 

L.  1884,  ch.  4Q0. 

8  8211.  The  last  section  avalifled. 

The  provisions  of  the  last  section  are  subject  to  the  following: 
qualifications: 

1.  Nothing  contained  in  Uther  of  the  articles,  so  made  appli- 
cable, applies  to  an  order  of  arrest,  in  an  action  brought  iu  a 
district  court  of  the  city  of  New-York,  or  affects  any  provision 
of  this  title,  relating  to  the  jurisdiction  of  either  of  the  courts 
specified  in  this  title. 

2.  An  order  of  arrest  in  an  action  brought  in  the  justice's  court 
of  Albany,  or  the  justice's  court  of  Troy,  or  a  warrant  of  attach- 
ment, or  a  requisition  to  replevy,  in  either  of  those  courts,  or  in 
a  district  court  of  the  city  of  New-York,  must  be  granted  by, 
and  directed  to,  and  executed  by,  the  officer  empowered,  by  the 
statutes  remaining  in  force  after  this  chapter  takes  effect,  to 
grant  or  execute,  as  the  case  requires,  in  the  same  court,  a  war- 
rant to  arrest,  a  warrant  of  attachment,  or  a  requisition  in  an 
action  to  recover  a  chattel. 

3.  The  manner  of  applying  for,  granting,  and  executing  an 
order  of  arrest,  a  warrant  of  attachment,  or  a  requisition  to 
replevy,  and  the  proceedings  thereupon,  and  with  respect  thereto, 
as  prescribed  in  the  articles  so  made  applicable,  are  subject  to 
the  statutes,  remaining  unrepealed  after  this  chapter  takes 
effect,  specially  applicable  to  those  courts,  or  to  either  or  any 
of  them,  prescribing  the  duties  of  the  justices,  or  of  the  clerks 
thereof,  or  regulating  the  mode  of  transacting  business  in  an 
action  brought  therein. 

I  821S.  Proceedinirs  "vrhere  title  to  real  property  is  In 
question. 

Sections  2951  to  2958  of  this  act,  both  inclusive,  apply  to  an 
action,  brought  in  either  of  those  courts;  except  that,  where  the 
action  is  brought  in  a  district  court  of  the  city  of  New- York,  the 
surety  upon  the  defendant's  undertaking  is  liable,  in  the  case 
specified  in  section  2952,  to  any  amount,  for  which  judgment 
might  have  been  rendered  by  the  district  court,  if  the  answer 
and  undertaking  had  not  been  delivered. 
See  Co.  Proc..  I  68. 

{  8218.  [Am'd,  1806.]    Appeals. 

An  appeal  from  a  judgment,  rendered  in  a  district  court  of  the 
city  of  New  York,  may  be  taken  to  the  supreme  court,  in  the 
cases,  and  in  the  manner  prescribed  in  articles  first  and  second 
of  title  eight  of  chapter  nineteenth  of  this  act.  Such  appeal 
■hall  be  heard  in  such  manner  and  by  such  justice  or  justices 
as  the  appellate  division  of  the  supreme  court  in  the  first  depart- 
ment shall  direct.  The  appellate  court  may  reverse,  affirm  or 
modify  the  judgment  appealed  from,  and  where  a  judgment  is 
reversed,  may  order  a  new  trial  in  the  district  court.  Whore  a 
judgment  is   modified,  or  where  a   new  trial   is  ordered,   costs 
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shall  be  in  the  discretion  of  the  appellate  court.  An  appeal 
from  the  judgment  rendered  in  the  juetiee^a  court  of  the  city 
of  Albany,  or  the  justice's  court  of  the  city  of  Troy,  may 
be  taken  in  a  case  where  an  appoal  may  be  taken  to  a  county 
court  from  a  judgment  rendered  by  a  justice  of  the  peace  as 
prescribed  by  title  eight  of  that  chapter,  and  in  no  otner  case. 
Buch  an  appeal  must  be  taken  to  the  county  court  of  the  county 
wherein  the  court  is  located. 

li.   1867,   ch.   844,   f  7G;    L.  1805,   ch.  046. 

I  8214.  Bffcct  of  this  aet,  upon  Jiirlsdtetion  and  pr*- 
oeedlnars* 

Except  as  otherwise  specially  prescribed  in  this  title,  this  act 
does  not  afifect  any  statutory  provision  remaining  unrepealed 
after  this  chapter  takes  effect,  relating  to  the  jurisdiction  and 
powers  of  either  of  those  courts;  the  appointment,  qualification, 
tenure  of  office,  powers,  or  duties  of  the  justices,  or  of  the  clerk* 
or  any  other  officer  thereof;  or  the  proceedings  therein;  except 
that  a  provision  of  this  or  any  other  statute,  whereby  a  proceed- 
ing in  an  oction,  bronpht  in  either  of  those  courts,  or  a  sj^ecial 
proceeding,  brought  therein,  or  before  a  justice  thereof,  is  aasimi- 
lated,  either  expressly,  or  by  reference  to  another  provision  of 
law,  to  a  proceeding,  in  an  action  or  a  special  proceeding  before 
a  justice  of  the  peace,  is  deemed  to  refer  to  tne  corresponding 
{froceeding,  as  prescribed  in  chapter  nineteenth  of  this  act, 

85« 
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article:  second. 

Provisions  exclusively  applicable  to  the  district  courts  of  the  city 

of  New- York. 

Sec.  3216.  Repealed,  1902.    See  the  Municipal  Court  Act  of  New  Tork  city. 

3216.  Repealed,   1002.    See  the  Municipal  Court  Act  of  New  Tork  city. 

3217.  Repealed,   1902.    See  the  Mnnicipal  Court  Act  of  N«w  York  city. 

3218.  Procc^ediuga  thereupon. 

3219.  Repealed,   1902.    See  the  Municipal  Court  Act  of  New  Tork  city. 
3820.  Regaled,  1902.    See  the  Mnnlcipal  Court  Act  of  New  Tork  city. 

3221.  Repealed,   1902.    See  the  Municipal  Court  Act  of  New  Tork  city. 

3222.  Repealed.  1902.    See  the  Municipal  Court  Act  of  New  York  city. 

§3215.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

(naie.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

§3217.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
Tork  city. 

18818.  Proeee<llit(r>  thereupon. 

An  order  of  arrest  must  direct  that  the  summons  accompanying 
it  be  made  returnable,  immediately  upon  the  arrest  of  the  de- 
fendant; and  it  must  specify  a  sum,  in  which  the  defendant 
may  be  let  to  bail.  Sections  3179  to  3181,  both  inclusive,  sec- 
tion 3182,  except  the  last  sentence  thereof,  and  section  8183  of 
this  act,  apply  to  an  order  of  arrest,  gronted  in  an  action  In 
either  of  those  courts;  and  to  the  proceedings  upon,  and  relating 
to,  the  execution  thereof.  In  all  other  respects,  the  statutory 
provisions  remaininjr  unrepealed  after  this  chapter  takes  effect, 
which  apply  to  and  regulate  the  application  for  a  warrant  to 
arrest  a  defendant,  the  granting  and  execution  thereof,  and  the 
proceedings  subsequent  thereto,  apply  to  and  regulate  the  appli- 
cation for  an  order  of  arrest,  the  granting  and  execution  thereof, 
and  the  proceedings  subsequent  thereto. 

Id.,  8S  lT-10. 

%8Sn9*  Repealed,  1902.  See  the  Municipal  C3oart  Act  of  Niew 
York  city. 

|322<K  Repealed,  lOOa  See  the  Municipal  Court  Act  of  New 
York  city. 

S  3221.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

i  8222.  Repealed,  1902.  See  the  Municipal  Court  Act  of  N«w 
York  city. 

857 
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ARTICIiC  THIRD. 

Provisions  exdusiveLy  applicable  to  thejusHoaf  eourta  of  Albany 

and  Troy. 

Sec.  3233.  Jniisdlctlon  In   civil  actions.  ■ 

3224.  Id.;    upon   Judgment   by   confession. 

322{^.  Dockoting  Judgments;    execution  therenpoa. 

829Ba.  AppUcfttloii  of  esrtalB 


{  3223.  JvrlHdlctlon  In  cl^ll  actions. 

The  justice's  court  of  the  city  of  Albany,  and  the  justice** 
court  of  the  city  of  Troy,  have  jurisdiction,  each  within  the  city 
where  the  court  is  located,  of  an  action,  of  which  a  justice  of 
the  peace  has  jurisdiction,  as  prescribed  in  sections  1737,  2861, 
2^02,  and  28G3  of  this  act;  and  also  of  an  action  to  recover  a 
penalty,  given  by  the  charter,  or  a  by-law  or  an  ordinance  of  the 
common  council  of  that  city,  where  the  plaintiff  demands  judg- 
ment for  a  sum,  not  exceeding  two  hundred  dollars.  Neither  of 
those  courts  has  jurisdiction  of  any  other  civil  action;  but  this 
section  does  not  affect  the  jurisdiction  conferred,  by  the  statutory 
provisions  remaining  in  force  after  this  chapter  takes  effect, 
upon  either  of  those  courts,  in  a  special  proceeding. 

See  Co.  Proc..  f  67;  L.  1866.  ch.  189;  U  1634.  ch.  271,  f  3;  L.  1870,  cb.  698, 
§  11;  L.  1872.  cb.  129.  f  11;  L.  1876.  cb.  18,  |  14.  See  L.  1898,  cb.  312;  L. 
1889.  cb.  680. 

I  3224.  Id. I  npon  Jadffment  by  conf elision. 

The  jurisdiction  of  each  of  those  courts  extends  also  to  the 
taking  and  entry  of  a  judgment,  upon  the  confession  of  a  defend- 
ant, as  prescribed  in  title  sixth  of  chapter  nineteenth  of  this  act, 
where  the  sum  confessed  does  not  exceed  five  hundred  dollars. 

f   3225.   Docketing  indgrmentnt   execution   tlierenpon. 

The  provisions  of  sections  3017  to  3022  of  this  act.  both  incln- 
sive,  apply  to  a  judgment  rendered  in  either  of  those  couria, 
and  to  the  i)roceeding8  subsequent  thereto,  and  in  the  actioD 
wherein  the  judgment  was  rendered;  except  that  the  transcript, 
filed  In  the  clerk's  oflace  of  the  county  wherein  the  court  is  located, 
mnnt  be  furnished  by  the  clerk  of  the  court,  in  which  tb«  judjf- 
meut  was  rendered. 

9  89S5a.  [Added,  1897.]    Application  of  certain  aeetloMa. 

The  provisions  of  sections  twenty-nine  hundred  and  ninety  to 
thirty  hundred  and  nine  of  this  art,  both  inclusive,  apply  to  ths 
justices'  court  of  the  city  of  Troy,  except  that  the  city  cleric  of  tht 
city  of  Troy  shall  fulfil  all  the  duties  therein  required  of  tha  towB 
clerk. 
I-  18B7.  oh.  604.    fii  effect  Sept.  1, 1897. 

8S8 
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TITLE    V. 

Tlie   municipal   court   of   the   city  of  Rochester. 

Sec.  3226.  Provisions   of    chapter    19   generally    applicable    to   the   court   and 
judges. 
8227.  Appeala. 

I  3220.  [Am*d,  1»07.]  ProTlslons  of  chapter  10  arenerally 
applicable   to   the   court   and   Jodareii. 

The  provisions  of  chapter  nineteenth  of  this  act,  excluding 
section  three  thousand  sixty-three,  excluding  article  three  of  title 
eight,  and  excluding  titles  tenth  and  eleventh  thereof,  apply  to 
the  municipal  court  of  the  city  of  Rochester,  and  to  the  judges 
thereof;  except  so  far  as  they  are  inconsistent  with  the  next 
section,  or  with  the  charter  of  the  city  of  Rochester  or  with  any 
other  statute  applying  to  said  court  or  the  judges  thereof  as  now 
existing  or  hereafter  amended.  For  the  purpose  of  applying 
the  same,  the  court  is  deemed  a  justice*8  court;  each  judge 
thereof  is  deemed  a  justice  of  the  peace;  and  the  city  of  Roches- 
ter is  deemed  a  town  of  Monroe  county. 

L,  1876,  ch.  196,  part  of  |  4;  L.   1907,  ch.  754.   In  effect  Jan.   1,  lOOS. 

§   3227.   [Added,   19C»7;  ant'd,   1008.]    Appealn. 

Appeals  may  be  taken  to  the  county  court  of  Monroe  county 
from  judgments  and  orders  of  the  municipal  court  of  the  city  of 
Rochester  and  from  orders  of  the  judges  thereof  as  provided  in 
articles  one  and  two  of  title  eight  of  chapter  nineteen  of  this  act, 
and  the  provisions  thereof,  except  section  three  thousand  sixty- 
three,  apply  to  such  appeals,  except  as  herein  expressly  modified. 
The  appeal  must  be  heard  on  the  return  or  a  certified  or  stipu- 
lated copy  thereof,  and  may  be  brought  on  for  hearing  in  the 
county  court  in  the  same  manner  and  on  the  same  notice  as 
motions  are  or  may  be  brought  on  for  hearing  in  said  court,  or 
may  be  put  on  the  calendar  of  said  court  as  provided  in  section 
three  thousand  sixty-two  of  this  act.  An  appellant  may  apply 
to  the  county  court  to  open  a  default  as  provided  in  section  three 
thousand  sixty-four  of  this  act,  which  application  may  be  heard 
without  the  return  unless  otherwise  ordered  by  the  court;  and 
an  appellant  may  apply  upon  affidavits  and  the  return  to  said 
court  for  a  new  trial  or  hearing  upon  the  ground  of  newly  dis- 
covered evidence;  the  court  in  either  case  may  stay  any  or  all 
proceedings  under  the  judgment  or  order  appealed  from  upon 
such  terms  as  it  deems  proper,  and  may  grant  a  new  trial  or 
hearing  as  hereinafter  provided  upon  such  terms  as  it  deems 
proper.  The  county  court  and  other  appellate  courts  on  such 
appeals  must  render  judgment  according  to  the  justice  of  the 
case,  without  regard  to  technical  errors  or  defects  which  do  not 
aifect  the  merits,  and  may  affirm  or  reverse,  wholly  or  partly, 
or  modify,  the  judgment  or  order  appealed  from  for  errors  of 
law  or  of  fact  or  because  the  judgment  is  excessive  or  insufficient 
or  contrary  to  the  evidence  or  contrary  to  law,  and  may,  if 
necessary  or  proper,  grant  a  new  trial  or  hearing  in  the  munici- 
pal court  of  the  city  of  Rochester,  or  before  a  judge  thereof,  as 
may  be  proper,  at  a  time  designated  by  it,  and  thereupon  the 
municipal  court  or  judge  must  proceed,  and  adjournments  may 
be  granted,  a  jury  trial  demanded,  and  all  other  proceedings 
taken  as  if  the  action  or  proceeding  had  been  commenced  anew. 
A  copy  of  the  judgment  or  order  granting  a  new  trial  or  hearing 
must  be  served  by  the  party  entering  it  on  the  opposite  party 
or  his  attorney  at  least  two  days  before  the  time  set  for  the 
new  trial  or  hearing.  When  a  new  trial  or  hearing  is  granted 
the  Appellate  court  may  in  its  discretion  award  costs  of  the 
appeal  to  either  party  absolutely  or  to  abide  tlie  event. 
L.  1907.  ch.  «K*i  L.  1908,  ch.  300.      In  .effect  Si'pt.  1,  1808. 
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CHAPTER  XXL 
Costs  and  Fees. 

flTLB     I.~AWirdiBg  wi4  Enforrimir  Pftyment  of  Cotit. 
TITLE  I[.~Fixliigt<<e  Amonntof  Coits. 

TITLE  lll.-Seearity  for  Costi. 

TITLE  IV.— Cleiieral  ProTlsUns  B«laUikg  to  FMk 

TITLE    ?•— ^smi  Allowed  M  F«m. 

TITLE  I. 
Awarding  and  enforcing  payment  of  costs. 

Artldo  1.  General  regulations  respecting  tbe  awarding  of  cosU. 

2.  Regolations  respecting  the  awarding  of  costa  In  particular  cfttet. 
8.  MiscellaBeouB  proTlsiona. 

article:  FIRST. 

CfenercU  regidaiions  respecting  the  atoarding  of  costs. 

8ec.  S22S.  T\'ben  plaintiff  entitled  to  costs  of  course. 

8229.  When  defendant   entitled  to  costs  of  coarse.    Role   as  to  two  ot 
more  defendants. 

3230.  Wtien  costs   are  discretionary. 

3231.  CostH.  where  Koveml  actions  are  brought  on  aame  instrumeat,  v  x« 
8232.  Interlocutory   costs   upon    Issue   of  law. 

3283.  Id.;    how   collected. 

32:m.  Costs,   where  there  are  severftl  iMsues  of  fact. 

^2^U.  Id.:   after  dlf^continuauce  upon  answer  of  Utlo. 

32:{«».  C'oHls  of  a  motion, 

32.17.  Thi»    forpirrMng    sprtlons    llmit<»d. 

3238.  Posts    upon    appoal    from    final    judgment. 

3239.  Id.;  upon  app<'al  from  intci'locutury  Judgment  or  or  lor. 

3240.  Id.;   In  a  «pecial  proceeding. 

f  a228.  [ViuM,  1St>8,  1U04,  1010.]  When  plaintiff  entitled 
to  contM  of  cuurKe. 

The  plaintiff  Is  ontitlt^d  to  costs  of  course,  upon  the  renderioK 
of  a  final  jiulpmont  in  his  favor,  in  either  of  the  following  actions. 

1.  An  action,  trinl)le  by  a  jury,  to  rccoTor  real  property,  ur  aii 
interest  in  real  property;  ur  in  which  a  claim  of  title  to  real  prop- 
erty arises  upon  the  ph^ailiugs,  or  is  certified  to  have  come  in 
question  upon  the  trial. 

li.  An  action  to  recover  a  chattel.  But  if  the  value  of  the 
chattel,  or  of  all  the  chattel.^,  recovered  by  the  plaiutiff,  as  fixed. 
together  with  the  daniaj^^cs,  if  any,  awarded  to  him,  is  less  than 
fifty  dollars,  the  amount  of  his  costs  cannot  exceed  the  amouut 
of  the  value  and  tho  damajros. 

3.  {AniM,  I.SJIS.]  An  jution  specified  in  subdivision  first,  third, 
fourth  or  fifth  of  sodion  twcnty-cijrht  hundred  and  sixty-three  of 
this  act.  :~*.ut  if.  in  an  action  to  recover  damages  for  an  assault, 
battery,  false  imprisonment.  HI .  1.  slander,  criminal  conversation, 
seduction,  or  raaiieioiis  prosecution;  or  a  fine  or  penalty  in  which 
the  people  of  the  state  are  a  party,  the  plaintiflf  recovers  less  than 
fifty  dollars  damages,  the  amount  of  his  chests  can  not  exceed  the 
damages. 

I>.   1898,  eh.  110.     In  effect  Sopt.  1,  1808.     See  |  8234. 

4.  An  action,  other  than  one  of  those  specified  in  the  foregfoing 
subdivisions   of  this    section,    in    which    the    complaint   demands 
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judgment  tor  a  sinia  of  money  only.    But  the  plaintiff  is  not  en- 
titled to  costs,  under  this  subdivision,  unless  he  recovers  the  sum 
of  fifty  dollars  or  more. 
Co,  Proc,  part  of  f  304. 

5.  [Added,  1904,  am'd,  loio.]  In  all  actions  hereafter  brought 
in  the  supreme  court,  triable  in  the  county  of  New  York  which 
could  have  been  brought,  except  for  the  amount  claimed  thei-ein, 
in  the  city  ^oyrt  of  the  city  of  New  York,  and  in  which  the 
defendant  shall  have  been-  served  with  process  within  the 
county  of  New  York,  the  plaintiff  shall  recover  no  costs  or  dis- 
bursements unless  he  shall  recover  one  thousand  dollars  or  more. 
In  all  actions  hereafter  brought  in  the  supreme  court,  trla])le 
in  the  county  of  Kings,  which  could  have  been  brought,  except 
for  the  amount  claimed  therein,  in  the  county  court  of  Kings 
county,  and  in  which  the  defendant  8hall~h{ive"been  served  with 
process  within  the  county  of  Kings,  the  plaintiff  shall  recover 
no  costs  or  disbursements  unless  he  shall  recover  five  luindred 
dollars  or  more.  In  all  actions  hereafter  originally  brought  in 
the  supreme  court,  triable  in  the  county  of  Albany,  and  in 
which  the  defendant  is  a  resident  of  the  county  of  Albany,  which 
could  have  been  brought,  except  for  the  amount  claimed  therein, 
in  the  county  court  of  the  county  of  Albany,  the  plaintiff  shall 
recover  no  costs  or  disbursements  utiIcsh  he  shall  recover  five 
hundred  dollars  or  more.  In  all  actions  hereafter  brought  in  the 
supreme  court,  triable  in  the  count j*  of  New  York  or  the  county 
of  Kings,  or  in  the  city  court  of  the  city  of  New  York  or  the 
county  court  of  Kings  county,  which  could  have  been  brought, 
except  for  the  amount  claimed  therein,  in  the  mtmicip^aj  court 
of  the  city  of  >iew  York,  and  in  which  the  defendant  sTiall 
have  been  served  with  process  within  the  city  of  New  York, 
the  plaintiff  shall  recover  no  costs  or  disbursenxeBts  unless  he 
shall  recover  two  hundred  and  fifty  dollars  or  more.  The  fact 
tha*  in  any  action  a  plaintiff  is  not  entitled  to  costs  under  the 
provisions  of  this  subdivision  shall  not  entitle  the  defendant  to 
costs  under  the  next  following  section. 

L.   1004,  ch.  5W;  L.  1910,   ch.  574.      In  eflfect  Sept.   1,  1010. 

I  3220.  IVhen  defendant  entitled  to  contM  of  course.    Rule 
mm  to  t%vo  or  more  defendants. 

The  defendant  is  entitled  to  costs,  of  course,  upon  the  render- 
ing of  final  judgment,  in  an  action  specified  in  the  last  section, 
unless  the  plaintiff  is  entitled  to  costs,  as  therein  prescribed. 
But  where,  in  such  an  action  against  two  or  more  defendants, 
the  plaintiff  is  entitled  to  costs  against  one  or  more,  but  not 
against  all  of  them,  none  of  the  defendants  are  entitled  to  costs, 
of  course.  In  that  case,  costs  may  be  awarded,  in  the  discreti<m 
of  the  court,  to  any  defendant,  against  whom  the  plaintiff  is  not 
entitled  to  costs,  where  he  did  not  unite  in  an  answer,  and  was 
not  nnited  in  mterest,  with  a  defendant,  against  whom  the 
plaintiff  is  entitled  to  costs. 

td.,  part  of  8t  305,  S06. 

I  3280*  fAm'dy    1900.1      IVlien   coata   are    dlMsrctionary. 

Kxcept  as  prescribed  in  the  last  two  sections,  the  court  may, 
npon  the  rendering  of  a  final  judgment,  in  its  discretion  award 
costs  to  anv  party  in  such  sum  not  exceeding  the  total  amount 
atithoriaed  by  statute  as  to  the  court  shall  seem  just. 
Id.,  pnrt  of  I  806;  L.  1000    cb.  181.     In  effect   Oct.  1,  1000. 

801 


f§  3231-36  COSTS.  e.  21, 1 1,  a.  1 

I  3231  [Ain^d,    IKOSS.l      Costn,   -where    aeveral    actions    are 
broavht  on  •nme  inatrnmenty  et<s« 

Where  two  or  more  actions  are  broufrht,  in  a  case  specified  in 
section  454  of  this  act,  or  otherwise  for  the  same  cause  of  action, 
against  persons  who  might  have  been  joined  as  defendants  in 
one  action,  costs,  other  than  disbursements,  cannot  be  recovered, 
upon  the  final  judgment,  by  the  plaintiff,  in  more  than  one  ac- 
tion, which  shall  be  at  his  election.  But  this  prohibition  does 
not  apply  to  a  case  where  the  plaintiff  ioins  as  defendants,  in 
each  action  brought,  all  the  persons  liable,  not  preriousiy  sued, 
who  can,  with  reasonable  diligence,  be  found  within  the  State; 
or,  if  the  action  is  brought  in  the  city  court  of  the  city  of  New- 
York,  or  a  county  court,  within  the  city  or  county,  as  the  case 
may  be,  where  the  court  is  located. 

Id.,  part  of  I  304.     Sg«.  also.  2  R.   S.  615.   I  15   (2  Bdm.  638);  U   1896. 
ch.   94G. 

i  3232.  Interlocutory  coats  upon  isane  of  In-w. 

Where  an*  issue  of  law  and  an  issue  of  fact  are  joined,  between 
the  same  parties  to  the  same  action,  and  the  issue  of  fact  re- 
mains undisposed  of,  when  an  interlocutory  judgment  is  rendered 
upon  the  issue  of  law;  the  interlocutory  judgment  may,  in  the 
discretion  of  the  court,  deny  costs  to  either  party,  or  award  costs 
to  the  prevailing  party,  either  absolutely^,  or  to  abide  the  eTent 
of  the  trial  of  the  issue  of  fact, 

Se©  2  R.  S.,   I  28. 

§  3233.  Id.;  how  collected. 

Section  779  of  this  act  applies  to  interlocutory  costs,  awarded 
as  prescribed  in  the  Inst  .section,  as  if  they  were  costs  of  a  motion. 

S  3234*  Costa,  frhere  there  are  aereral  laanea  of  finct. 

In  an  action  specified  in  section  3228  of  this  act.  wherein  the 
complaint  sets  forth  separately  two  or  more  causes  of  action, 
upon  which  issues  of  fact  are  joine<i,  if  the  plaintiff  recovers 
upon  one  or  more  of  the  issues,  and  the  defendant  upon  the  other 
or  others,  each  party  is  entitled  to  costs  against  the  adverse 
party,  unless  it  is  certified  that  the  substantial  cause  of  action 
was  the  same  upon  each  issue;  in  which  case,  the  plaintiff  only 
is  entitled  to  costs.  Costs,  to  which  a  party  is  so  entitled,  must 
be  included  in  the  final  judgment,  by  adding  them  to,  or  offset- 
ting them  against,  the  sum  awarded  to  the  prevailing  party;  or 
otherwise,  as  the  case  requires.  Rut  this  section  does  not  en- 
title a  plaintiff  to  costs,  in  a  case  specified  in  subdivision  fourth 
of  section  .^228  of  this  act,  where  he  is  not  entitled  to  costs, 
as  prescribed  in  that  subdivision. 

See  2  R.  S.  617.   |  26   (2  Edm.  641). 

{  3236.  Id.;  after  dlncontlnnance  upon  anavrer  of  title. 

Where  an  action,  brought  before  a  justice  of  the  peace,  or  In 
a  district  court  of  the  city  of  New- York,  or  a  justice's  court  of 
a  city,  has  been  discontinued,  as  prescribed  by  law,  upon  the 
delivery  of  an  answer,  showing  that  title  to  real  property  will 
come  in  question;  and  a  new  action,  for  the  same  cause,  has 
been  commenced  in  the  proper  court;  the  party  in  whose  favor 
final  judgment  is  rendered  in  the  new  action,  is  entitled  to  costs; 
except  that,  where  final  judgment  is  rendered  tiierein,  in  faroi 
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of  the  defeudaut,  upon  the  trial  of  an  iKsue  of  fact,  the  plaintiff 
is  entitled   to  costs,  unles::;  it  is  certified,  that  the  title  to  real 
property  came  in  qaestiou  on  the  trial. 
Co.   rroc.,  iS  00  &ud  61. 

f  3230.  Coats  of  a  motion. 

Costs  tipoD  a  motion  in  an  action,  where  the  costs  thereof  are 
not  specially  regulated  in  this  act,  or  upon  a  reference  made 
pursuant  to  sections  G23,  G24,  827,  or  1015  of  this  act,  may  be 
awarded,  either  ab.>-;ohitely  or  to  abide  the  event  of  the  actien, 
or  of  the  reference,  to  any  party,  in  the  discretion  of  the  court 
or  judge. 

Id.,  part  of  g  SIS.     See,  also.  L.  1S40,  cli.  386,  i  15  (4  Bdm.  680). 

I  3237.  Tlie  forevolnir  Hectiona  limited. 

The  foregoing  sections  of  this  article  do  not  affect  the  recovery 
of  costs  upon  an  appeal. 

I  3238.  Costs  upon  appeal  from  final  Judffment. 

Upon  an  appeal  from  the  final  judgment  in  an  action,  the 
recovery  of  costs  is  regulated  as  follows: 

1.  In  an  action  specified  in  section  ;?228  of  this  act,  the  re- 
spondent is  entitled  to  costs  upon  the  affirmance,  and  the  appel- 
lant upon  the  reversal,  of  the  judgment  appealed  from;  except 
that,  where  a  new  trial  is  directed,  costs  may  be  awarded  to 
eituer  party,  absolutely  or  to  abide  the  event,  in  the  discretion 
of  the  court. 

2.  In  every  other  action,  and  also  where  the  final  judgment 

appealed   from  is  affirmed   iii  part,   and   reversed  in  part,   costs 

may  be  awarded  in  like  manner,  in  the  discretion  of  the  court. 
Co.  Proc.,  part  of  {  306. 

I  82B39.  Id. I  upon  appeal  from  Interloentory  Judgment  or 
order* 

Upon  an  appeal  from  an  interlocutory  judgment  or  an  order, 
in  an  action,  costs  are  in  the  discretion  of  the  court,  and  may 
be  awarded  absolutely,  or  to  abide  the  event,  except  as  follows: 

1.  Where  the  appeal  is  taken  from  an  order  granting  or  re- 
fusing a  new  trial,  and  the  decision  upon  the  appeal  refuses 
a  new  trial,  the  respondent  is  entitled,  of  course,  to  the  costs  of 
the  appeal. 

2.  t\  here  an  appeal  is  taken  from  an  order,  refusing  a  rew 
trial,  and  an  appeal  is  also  taken  from  the  judgment  rendered 
upon  the  trial,  neither  party  is  entitled  to  the  costs  of  the  appeal 
from  the  order. 

Co.  rroc.,  II  306  and  315. 

g  3240.  [AmM,  1881.]     Id.;  In  a  special  proceedinflr. 

Costs  in  a  special  proceeding,  instituted  in  a  court  of  record, 
or  upon  an  appeal  in  a  special  procctMling,  taken  to  a  court  of 
record,  where  the  costs  thereof  are  not  specially  regulated  in 
this  act,  may  be  awarded  to  any  party,  in  the  discretion  of  tne 
court,  at  the  rates  allowed  for  similar  services,  in  an  action 
brought  in  the  same  court,  or  an  appeal  from  a  judgment  taken 
to   the  same  court,  and  in  like  manner. 

Bee  L.  l.'?40.  eh.  270,  t  3  r4  Edm.  <iA2;  3  id.  133);  alao,  U  2080,  2100, 
2143.  22iO,  2316.  2401.    2Uo,  2iGG,  ante. 
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ARTICLE  SECOND. 

Regulations  respecting  the  awarding  of  costs  in  particular  cases. 

Bee.  8241.  Costs   against    ttie   State;   how   iMid. 

3242.  Costs    where    action    brought     by    people    oa    relation    of     i^Tate 

person. 
8248.  Id.;  for  the  benefit  of  a  county,  etc. 
3244.  Costs,   against  a  school  officer. 
8246.  Id.;    against    a    municipal    corporation. 

8246.  Id.;   by  or  against  sn  executor,  etc. 

8247.  Costs  in  case  of  transfer,  etc.,  of  cause  of  actioA. 

1  3241.  Costs  aarainst  tlie  State)  how  paid. 

Where  costs  are  awarded  against  the  people  of  the  State  in 
an  action  or  a  special  proceeding  brought,  by  a  public  officer, 
pursuant  to  any  provision  of  law,  and  the  proceedings  haye  not 
been  stayed,  by  appeal  or  otherwise;  the  comptroller  must  draw 
his  warrant  upon  the  treasurer,  for  the  payment  of  the  costs* 
out  of  any  money  in  the  treasury,  appropriated  for  that  puri>ose, 
upon  the  production  to  him  of  an  exemplified  copy  of  the  judg- 
ment, or  order  awarding  the  costs,  and,  where  the  amount  is 
not  fixed  thereby,  of  a  taxed  bill  of  costs;  accorapanipd,  in  either 
case,  with  a  certificate  of  the  attorney-general,  to  the  effect 
that  the  action  or  special  proceeding  was  brought  pursuant  to 
law.  The  fees  of  the  clerk,  for  the  exemplified  copy,  must  be 
certified  thereupon  by  him,  and  included  in  the  warrant, 

2  R.  S.  663.  9  14  (2  Edm.  678). 

f  8242.  Costs  -wliere  action  bronarl&t  by  people  on.  relAtton 
of  private  pemoii. 

Where  an  action  is  brought,  in  the  name  of  the  people  of  the 
State,  upon  the  relation  of  a  private  corporation  or  indiyidual, 
as  prescribed  in  section  1986  of  this  act,  a  judgment,  awarding 
costs  to  the  defendant,  must  award  them,  against  the  relator* 
in  the  first  instance;  and  against  the  people,  only  in  case  an 
execution,  issued  thereupon  against  the  property  of  the  relator, 
is  returned  unsatisfied. 

Co.  Ptoc,  part  of  f  819. 

f  824UI.  Id.  I  for  the  benefit  of  a  eonntXt  ete. 

In  an  action  or  a  special  proceeding,  brought  in  the  name  of 
the  people  of  the  State,  to  recover  money  or  property,  or  to 
establish  a  right  or  claim,  for  the  benefit  of  a  county,  city, 
town,  or  village,  costs  shall  not  be  awarded  against  the  people: 
but,  where  they  are  awarded  to  the  defendant,  they  must  be 
awarded  against  the  body  for  whose  benefit  the  action  or  special 
proceeding  was  brought. 

Id.,  i  820. 

I  8244.  Costs,  airatnst  a  scbool  oilleer. 

Costs  cannot  be  awarded  to  the  plaintiff.  In  an  action  against 
a  school  officer,  or  a  supervisor,  on  account  of  an  act  performed 
by  him,  by  virtue  of,  or  under  color  of  his  office;  or  on  account 
of  a  refusal  or  an  omission  to  perform  a  duty  enjoined  upon 
him  by  law;  where  his  net,  refusal  or  omission  might  have  been 
the  subject  of  an  appeal  to  the  State  superintendent  of  public 
instruction,  and  where  it  is  certified  that  It  appeared,  upon  the 
trial,  that  th«  defendant  acted  in  good  faith.    Bat  this  secHon 
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does  not  apply  to  an  action  for  a  penalty:  or  to  an  actirn  or  a 
special  proceeding,  to  enforce  a  decision  of  the  superintendent. 

L.  1864»  Cb.  (>55.  S  6  (6 £din.  861). 

I  3245.  [Am'd,  1800.]  Id.;  aeatnst  a  nmnlctpal  corpora- 
tion. 

Costs  cannot  be  awarded  to  the  plaintiff,  in  an  action  against 
a  municipal  corporation,  in  which  the  complaint  demands  a  judg- 
ment for  a  sum  of  money  only,  unless  the  claim,  on  which  the 
action  is  founded,  was,  before  the  commeDcement  of  the  action, 
presented  to  the  board  of  such  corporation  having  the  power  to 
audit  the  same,  or  to  its  chief  fiscal  officer,  at  least  ten  days 
before  the  commencement  of  said  action.     •■ 

L.  18W.  cb.  282,  f  2  (4  Bdm.  682) ;  L.  1886,  oh.  573 ;  L.  1899,  ch.  dGO.      In  effect  Sept.  h 


I  3246.  Id.}  by  or  asraliiflt  an  exeentor,  eie. 

In  an  action,  brought  by  or  against  an  executor  or  adminis- 
trator, in  his  reprcacntative  capacity,  or  the  trustee  of  an 
express  trust,  or  a  person  expressly  authorized  by  statute  to 
sue  or  to  be  sued,  costs  must  be  awarded,  ns  in  an  action  by  or 
ag^ninst  a  person,  prosecuting  or  defending  in  his  own  right, 
except  as  otherwise  prescribed  in  sections  1835  and  1830  of  t^  is 
act;  but  they  are  exclusively  chargeable  upon,  and  colloctibl? 
iram  the  estate,  fund,  or  person  represented,  unless  the  court 
directs  them  to  be  paid,  by  the  party  personnljy,  for  misraarag^- 
ment  or  bad  faith  in  the  prosecution  or  defence  of  the  action. 

Co.  Proc..   part  of  {  317. 

I  824T.  Costa  In  case  of  transfer,  etc.,  of  canse  of  netlon. 

Where  an  action  is  brought,  in  the  name  of  another,  by  a 
transferee  of  the  cause  of  action,  or  by  the  other  person,  who 
is  beneficially  interested  therein:  or  where,  after  the  commence- 
ment of  an  action,  the  cause  of  action  becomes,  by  transfer  or 
otherwise,  the  property  of  a  person,  not  a  party  to  the  action; 
the  transferee,  or  other  person  so  interested,  is  liable  for  costs, 
in  the  like  cases,  and  to  the  same  extent,  as  if  he  was  the 
plaintiff;  and,  where  costs  are  awarded  against  the  plaintiff, 
the  court  may,  by  order,  direct  the  person  so  liable  to  pay  them. 
BSxcept  in  a  case,  where  he  could  not  have  been  lawfully  diroc^ed 
io  pay  costs,  personally,  if  he  had  been  a  party,  as  prescribed 
in  the  last  section,  his  disobedience  to  the  order  is  a  contemi^t 
cf  court.  But  this  section  does  not  apply  to  a  case,  where  the 
person  so  beneficially  interested,  is  the  attorney  or  counsel  for 
the  plaintiff,  if  his  only  beneficial  Interest  consists  of  a  right  to 
a  portion  of  the  sum  or  property  recovered,  as  compensation  for 
bis  services  in  the  action. 

U.,  I  821;  2  B.   S.  619.   {  44  (2  Edm.  643). 
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'ARTICLES  THIRD* 

Miscellaneous  provisions, 

Mac.  8248.  Certificate  entitling  party  to  costs  or  Increased  costs. 

8249.  Costs  affaiOBt  Infaut  plaintiff;   collectible  of  guanUan  ad  UtoOK. 
82B0.  Tbis  UUa  not  to  affect  special  prorlsioos  o(  taw. 

8a48.  Certificate  entltlinar  party  to  costs  or  tacreaag* 
oosta. 

Where*  upon  the  trial  of  an  action,  the  title  to  real  property 
comes  in  question,  or  any  fact  appears,  whereby  either  party 
becomes  entitled  to  c«sts,  or  to  the  increased  costs  specified  In 
section  3258  of  this  act,  the  jud^e  presiding  at  the  trial,  or  the 
referee,  must,  upon  the  application  of  the  party  to  be  benefited 
thereby,  either  before  or  after  the  verdict,  report,  or  decision 
is  rendered,  mnlce  a  certificate,  stating  the  fact.  Such  a  certifi- 
cate? is  the  only  competent  evidence,  as  ti^^the  matter,  before  the 
taxing  officer. 

2  B.  S.  653,  9  8  (2  Edm.  73). 

S  3240.  Costs  aaralnst  infant  plaintlfTi  eolleetlMe  of 
irnardlan  ad  litem. 

Where  costs  are  awarded  against  an  infant  plaintiif,  they 
may  be  collected,  by  execution  or  otherwise,  from  his  guardian 
ad  litem,  in  like  manner  as  if  the  latter  was  the  plaintiff. 

Co.  Proc,  §  316;  2  R.   S.  C53,  $S  15  and  16.  See  i  468,  ante. 

S  Saso.  This  title  not  to  ailect  special  provisloas  of  liiw^. 

This  title  does  not  affect  any  provision  contained  elsewhere 
In  this  act,  or  in  any  other  statute,  remaining  unrepealed  after 
this  chapter  tal^es  effect:  whereby  the  award  of  costa  is  aneciany 
regulated,  ia  a  particular  cnaie,  otherwise  thaa  as  presenbed  iu 
this  title. 
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TITLE  n. 
Vixing  the  amount  of  ooats* 

▲rtlcl*  1.  Sum*  allowed  as  cotta;  dltbunemtnts. 
1.  Taxation  of  coats. 

ARTICLB  FIRST. 

8um8  alloiced  as  costs;  disbursements, 

See.  8251.  Amount  of  costs  jrencrally. 

8832.  Additional  allowance  to  plaintiff  in  fbreclosure,  partition.  «tc 

8253.  Additional  allowance  to  either  party  in  difficult  cases,  ttc. 

8254.  Allowances  under  the  foregoing  sections  limited. 
8266.  Costs  upon  adjonrnment  of  trial. 

8266.  Dlabarsemsnts  to  be  included  In  bill  of  costs. 
8257.  Increased  damages  not  to  carry  incrsaaed  costs. 

8268.  When  defendant  entitled  to  Increased  costs. 

8269.  Increased  diabarsements  not  allowed. 
8200.  Costs  upon  a  settlement. 

8261.  This  article  not  to  affect  special  proTlsIons  of  law. 

I  HMU.  [Am'd,  1890,  1800,  lOOl.]  Amount  of  oosita  tfenerallr- 

Oosts,  awarded  to  a  party  to  an  action,  must  be  at  the  fol- 
lowing rates: 

1.  To  the  plaintiff: 

For  all  proceedings,  before  notice  of  trial,  in  an  action  speci- 
fied in  section  420  of  this  act,  fifteen  dollars;  in  every  other 
action,  twenty-five  dollars. 

For  each  additional  defendant  served  with  the  summons,  not 
exceeding  ten,  two  dollars;  and  for  each  necessary  defendant,  in 
ezceas  of  that  number,  served  with  the  summons,  one  dollar. 

For  procuring  the  appointment  of  a  guardian  or  guardian  ad 
litem,  for  one  or  more  infant  defendants,  ten  dollars. 

For  procuring  an  order  directing  the  service  of  the  summons  by 
publication  thereof,  or  personally,  without  the  state,  on  one  or 
more  defendants,  ten  dollars. 

For  procuring  an  injunction  order  or  an  order  of  arrest,  ten 
dollars. 

2.  To  the  defendant: 

'     For  all  proceedings    before  notice  of  trial,  except  as  otherwise 
prescribed  in  this  article,  ten  dollars. 

3.  [Ani*d,  1901.]    To  either  party: 

For  all  proceeding.^,'  after  notice  of  trial,  and  before  trial,  ex- 
cept as  otherwise  prescribed  in  this  article,  fifteen  dollars. 

For  taking  the  deposition  of  a  witn€»8s  or  of  a  party,  as  pre- 
scribed in  section  eight  hundred  and  seventy,  section  eight  hun- 
dred and  seventy-one,  or  section  eight  hundred  and  ninety-three 
of  this  act,  ton  dollars. 

For  drawing  interrogatories,  to  be  annexed  to  a  commission,  or 
to  letters  rogatory,  issued  as  prescribed  in  sections  eight  hundred 
and  eighty-eight,  nine  hundred  and  twelve,  nine  hundred  and 
tirii'^een,  and  three  thousand  one  hundred  and  seventy-one  of  this 
act,  ten  dollars. 

For  the  trial  of  an  issue  of  law.  twenty  dollars. 

For  the  trial  of  an  issue  of  fact,  or  the  assessment  of  damages 
fmnuant  to  section  one  hundred  and  ninety-four  of  this  act,  thirty 
dollars;  and,  where  the  trial  nocossariiy  occupies  more  than  two 
days,  ten  dollars  in  addition  thereto. 
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For  making  and  serring  a  case,  twenty  dollars;  and,  when  the 
case  necessarily  contains  more  than  fifty  folios,  ten  dollars  in 
addition  thereto. 

For  making  and  serving  amendments  to  a  case,  twenty  dollars. 

Upon  a  motion  for  a  new  trial,  upon  a  case,  or  an  application 
for  judgment  upon  a  special  verdict,  the  same  sums  as  upon  an 
appeal,  as  prescribed  in  subdivision  fourth  of  this  section. 

Upon  any  other  motion,  or  upon  a  reference  specified  in  section 
three  thousand  two  hundred  and  thirty-six  of  this  act,  to  each 
party  to  whom  costs  are  awarded,  a  sum  fixed  by  the  court  or 
judge,  not  exceeding  ten  dollars,  besides  necessary  disbursements 
for  printing  and  referee's  fees. 

Where  a  new  trial  is  had,  pursuant  to  an  order  granting  the 
same,  or  an  assessment  of  damages,  pursuant  to  section  one  hun- 
dred and  ninety-four  of  this  act,  is  had,  for  all  proceedings  after 
the  granting  of,  and  before  the  new  trial,  or  an  assessment  of 
damages,  pursuant  to  section  one  hundred  ninety-four  of  this  act, 
twenty-five  dollars. 

For  one  term  of  the  city  court  of  the  city  of  New  York,  at 
which  the  case  is  necessarily  on  the  calendar,  and  for  each  trial 
term  or  special  term,  of  the  supreme  court,  or  a  county  court,  not 
exceeding  five,  at  which  the  cause  is  necessarily  on  the  calendar, 
excluding  the  term  at  which  it  is  tried,  or  otherwise  finally  dia* 
posed  of,  ten  dollars. 

L.  1001.  ch.  627.    Id  effect  Sept.  1,  1901. 

4.  [Am'd,  1802.3  To  either  party,  upon  an  appeal  to  the  su- 
preme court  from  an  inferior  court,  excepting  upon  an  appeal  to 
the  supreme  court  from  the  city  court  of  the  city  of  New  York: 
or  upon  an  appeal  to  the  appellate  division  of  the  supreme  court, 
or  to  the  supreme  court  from  the  city  court  of  the  city  of  New 
York,  taken  from  an  interlocutory  or  final  judgment,  or  from  an 
order  granting  or  refusing  a  new  trinl,  rendered  or  made  at  a 
trial  term  of  the  supreme  court  or  of  the  city  court  of  the  city  of 
New  York;  or  upon  an  application  to  the  appellate  division  of  the 
supreme  court  for  a  new  trial,  or  for  judgment  upon  a  verdict, 
rendered  subject  to  the  opinion  of  tlie  court,  or  where  exceptions 
are  ordered  to  be  heard,  in  the  first  instance,  at  a  term  of  the 
appellate  division  of  the  supreme  court;  before  argument,  twenty 
dollars.  For  argument,  forty  dollars.  For  each  term  of  the  ap- 
pellate division,  not  exceeding  five,  of  the  supreme  court,  at 
which  the  cause  is  necessarily  on  the  calendar,  excluding  the  term 
at  which  it  is  argued,  or  otherwise  finally  disposed  of;  ten  dollars. 
In  all  appeals  taken  under  section  thirty-one  hundred  and  eighty- 
?iine  costs  awarded  to  the  successful  party  shall  not  exceed  ten 
dollars  in  addition  to  the  taxable  disbursements. 

L.  1902,  oh.  B16.  In  effpct    Sept.  1,  1902. 

f).  To  either  party,  «pon  an  appeal  to  the  court  of  appeals: 

Before  argument,   thirty  dollars. 

For  argument,  sixty  dollars. 

For  each  term,  not  exceeding  ten.  at  which  the  cause  is  on  the 
calendar,  excluding  the  term  at  which  it  is  argued,  or  otherwise 
finally  disposed  of,  ten  dollars. 

Where  a  judgment  is  affirmed  by  the  court  of  appeals,  the  court 
may.  in  its  discretion,  also  award  damages,  by  way  of  costs,  for 
the  delay,  not  exceeding  ten  per  rentum  upon  the  amount  of  the 
judgment:  or,  where  it  was  rendered  upon  an  appeal,  upon  the 
amount  of  the  original  judgment. 

Co.  Proc.  a  307  aud  315;  L.  1895,  ch.  WB.  In  effect  September  1.  18M, 
L.   1890,  ch.   226. 
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I  SSSflU  Addltloiua  jkllo^ranee  to  pUilntiC  im  foreelonure, 
pmrtltion,   ete. 

Where  the  action  is  brought  to  foreclose  a  mortgage  upon  real 
property;  or  for  the  partition  of  real  property;  or  to  procure  an 
adjudication  upon  a  will  or  other  instrument  in  writing;  or  to 
compel  the  determination  of  a  claim  to  real  property;  or  where, 
in  any  action,  a  warrant  of  attachment  against  property  haa 
been  issued;  the  plaintiff,  if  a  final  judgment  is  rendered  in  his 
favor,  and  he  recovers  costs,  is  entitled  to  recover,  in  addition 
to  the  costs  prescribed  in  the  last  section,  the  following  per- 
centages, to  be  estimated  upon  the  amount  found  to  be  due  upon 
the  mortgage;  or  the  value  of  the  property  partitioned,  affected 
by  the  adjudication  upon  the  will  or  other  instrument,  or  the 
claim  to  which  is  determined;  or  the  value  of  the  property  at- 
tached, not  exceeding  the  sum  recovered,  or  claimed;  as  the  case 
may  be. 

ITpon  a  sum,  not  exceeding  two  hundred  dollars,  ten  per  centum. 

Upon  an  additional  sum,  not  exceeding  four  hundred  dollars, 
five  per  centum. 

Upon  an  additional  sum,  not  exceeding  one  thousand  dollars, 
two  per  centum. 

Where  such  an  action  is  settled  before  judgment,  the  plaintiff 
is  entitled  to  a  percentage  upon  the  amount  paid  or  secured  upon 
the  settlement,  at  one-half  of  those  rates.  In  an  action  to  fore- 
close a  mortgage  upon  real  property,  where  a  part  of  the  mort- 
gage debt  is  not  due,  if  the  final  judgment  directs  the  sale  of 
the  whole  property,  as  prescribed  in  section  1G37  of  this  act,  the 
percentages,  specified  in  this  section,  must  be  computed  upon  the 
whole  sum,  unpaid  upon  the  mortgage.  But  if  it  directs  the  sale 
of  a  'part  only,  as  prescribed  in  section  1636  of  this  act,  they 
must  be  computed  upon  the  sum  actually  due;  and  if  the  court 
thereafter  grants  an  order,  directing  the  sale  of  the  remainder, 
or  a  part  thereof,  the  percentages  must  be  computed  upon  the 
amount  then  due;  but  the  aggregate  of  the  percentages  shall 
not  exceed  the  sum,  which  would  have  been  allowed,  if  the  entire 
sum  secured  by  the  mortgage  had  been  due,  when  final  judgment 
was  rendered. 

Go.  Proc.,  n  SOB  and  S09.     8m  B«X«  4B. 

I  8258.  [Am'd,  1896,  1808,  ISOO.  1803,  1909.)  Additional 
Allofmnce  to  ettl&er  party  In  dlfllcalt  and  certain  otJier 
casea. 

In  an  action  brought  to  foreclose  a  mortgage  upon  real  property 
or  for  the  partition  of  real  property,  or  in  a  difficult  and  extraor- 
dinary f^ase,  (where  a  defense  has  been  interposed  in  an  action), 
or,  except  in  the  first  and  second  judicial  districts,  in  a  special 
proceeding  by  certiorari  to  review  an  assessment  under  article 
thirteen  of  the  tax  law,  and  the  acts  amending  the  same,  the 
court  may  also,  in  its  discretion,  award  to  any  party  a  further 
sum,  as  follows: 

1.  In  an  action  to  foreclose  a  mortgage,  a  sum  not  exceeding 
two  and  one-half  per  centum  upon  the  sum  due,  or  claimed  to 
be  due  upon  th^  mortgage,  nor  the  aggregate  sum  of  two  hun- 
dred dollars. 

2.  In  any  action,  or  special  proceeding,  specified  in  this  section, 
where  a  defense  nas  been  interposed,  or.  in  an  action  for  the 
partition  of  real  property,  a  sum.  not  exceeding  five  per  centum 
npon  the  sum  recovered  or  claimed,  or  the  value  of  the  subject 
matter  involved. 

Id.,  I  309:  L.  1896,  ph.  571:  L.  1898,  ch.  61?  L.  1999.  ch.  299;  L.  1908, 
ch.  «ie.  Am'd  hy  L.  1»<'9.  ch.  orj.  5  3.  Sw  note  80  of  notes  ot  Board 
oS  Statatory   Contiolldation  at  C'ud   rf  rrHio.    Si'C  Kale  45. 
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I  SS54.  Allowances  under  the  fore^einff  seetlonA  Untited. 

But  all  the  sums  awarded  to  the  plaintiff,  as  prescribed  in 
section  3252  of  this  act,  or  to  a  party  or  two  or  more  parties 
on  the  same  side,  as  prescribed  in  the  last  sentence  of  section 
9251  of  this  act,  and  In  'subdivision  second  of  the  last  section, 
cannot  exceed,  in  the  aggregate,  two  thousand  dollars. 

Oo.  Proc.,  S  809. 

I  826S.  [Am'd,  18f>5.]     Costs  upon  ndjonrnment  of  trial. 

Where  an  application  is  made  to  a  court  or  a  referee,  to  ad- 
journ a  trial,  the  payment  to  the  adverse  party  of  a  sum  not 
exceeding  ten  dollars,  or,  in  the  city  court  of  the  city  of  New> 
York,  a  sum  not  exceeding  five  dollars,  besides  the  fees  of  his 
witnesses,  and  other  taxable  disbursements,  already  made  or 
incurred,  which  are  rendered  ineffectual  by  the  adjournment,  may 
be  required,  as  a  condition  of  granting  the  adjournment. 
Id.,  I  814;  L.  1863,  ch.  617,  part  of  |  4;  L.  1895,  ch.  94a. 

I  82S6.     [Am'd,  1895.]     Dinbursements  to  be  Included    la 
bill  of  coata. 

A  party  to  whom  costs  are  awarded  in  an  action  is  entitled 
to  include  in  his  bill  of  costs  his  necessary  disbursements  as  fol- 
lows: The  legal  fees  of  witnesses  and  of  referees  and  other  offi- 
cers; the  reasonable  compensation  of  commissioners  taking  de- 
positions; the  legal  fees  for  publication  where  publication  is 
directed  pursuant  to  law;  the  legal  fees  paid  for  a  certified  copy 
of  a  deposition,  or  other  paper,  recorded  or  filed  in  any  public 
office,  necessarily  used  or  obtained  for  u.se  on  the  trial;  copies 
of  opinions  and  charges  of  judges;  the  reasonable  expenses  of 
printing  the  papers  for  a  hearing,  when  required  by  a  rule  of 
the  court;  prospective  charges  for  the  expenses  of  entering  and 
docketing  the  judgment;  and  the  sheriff's  fees  for  receiving  and 
returning  one  execution  thereon,  including  the  search  for  prop- 
erty- and  such  other  reasonable  and  necessary  expenses,  as  are 
taxable,  according  to  the  course  and  practice  of  the  court,  or  by 
express  provision  of  law.  Searches  affecting  property  situate  in 
any  county  in  which  the  office  of  county  clerk  or  register  is  a 
salaried  one,  when  made  and  certified  to  by  title  insurance,  ab- 
stract or  searching  companies,  organized  and  doing  business  under 
the  laws  of  this  State,  may  be  used  in  all  actions  or  special  pro- 
ceedings in  which  official  searches  may  be  used,  in  place  of  and 
with  the  same  legal  effect  as  such  official  searches,  and  the 
expenses  of  searches  so  made  by  said  companies  shall  be  taxable 
at  rates  not  exceeding  the  .cost  of  similar  official  searches. 

Id.,  I  311,  am'd;  L.    1895,  ch.   331. 

1  82S7.  Inoreaaed  damaarea  not  to  carry  Inereaaed  coat*. 

A  plaintiff,  who  recovers  double  or  other  increased  damages 
does  not  thereby  become  entitled  to  more  than  single  costs;  ex- 
cept where  it  is  otherwise  specially  proscribed  by  law, 

2  R.  8.  616,  I  28  (2  Edm.  640). 

I  8268.  "When  defendant  entitled  to  Inereaaed  eoata. 

In  either  of  the  following  cases,  a  defendant,  in  whose  faTor 
a  final  judgment  is  rendered,  in  an  action  wherein  the  complaint 
demands  judgment  for  n  sum  of  money  only,  or  to  recover  a 
chattel;  or  a  final  order  is  nindo,  in  a  special  proceeding  insti- 
tuted by  a  State  writ,  is  entitled  to  recover  the  costs,  prescribed 
in  section  3251  of  this  act,  and,  in  addition  thereto,  one-half 
thereof: 
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t.  Whero  the  defendant  is  or  was  a  public  officer,  appointed 
or  elected  under  the  authority  of  the  State,  or  a  person  specially 
appointed,  according  to  law,  to  perform  the  duties  of  such  an 
officer;  and  the  action  or  special  proceeding  was  brought  by 
reason  of  an  act,  done  by  him  by  virtue  of  his  office,  or  an  alleged 
omission  by  him,  to  do  an  act,  which  it  was  his  official  duty  to 
perform. 

2.  Where  the  action  was  brought  against  the  defendant,  by 
reason  of  an  act  done,  by  the  command  of  such  an  officer  or 
perBon,  or  in  his  aid  or  assistance,  touching  the  duties  of  the 
office  or  appointment. 

3.  Whure  the  action  was  brought  against  the  defendant,  for 
taking  a  distress,  making  a  sale,  or  doing  any  other  act,  by  or 
under  color  of  authority  of  a  statute  of  the  State. 

But  this  section  does  not  apply,  where  an  officer,  or  other  per- 
son,  specified   heroin,    unites   in   his   answer   with   a   person   not 
entitled  to  such  additional  costs. 
2  R.   S.   616,  S  24. 

}  3260.  Increaaed   disbursements  not  allo-wed. 

The  increase,  specified  in  the  last  section,  does  not  extend  to 
the  disbursements;  and  an  officer,  witness,  or  juror,  is  not  enti- 
tled to  any  other  fees  in  the  action,  except  the  single  fee  :«llowed 
by  law  for  his  services. 
Id.,   f  25,  am'd. 

S  32eo.  CoHls  upon  a  settlement. 

Where  an  action,  specified  in  section  3228  of  this  act,  is  settled 
before  judgment,   no  greater  sum   shall   be  demanded   as   costs, 
than  at  the  rates  prescribed  by  section  32ol  of  this  act. 
Co.   Proe.,   f  822. 

f  3261.  Tills    article   not  to   nffeet    special    provisions    of 
Infr. 

This  article  does  not  affect  any  provision  contained  elsewhere 
in  this  act,  or  in  any  other  statute  remaining  unrepealed  after 
this  act  takes  effect,  whereby  the  amount  of  costs  is  specially 
fixed,  in  a  particular  case,  otherwise  than  as  prescribed  in  this 
article. 
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ARTICLB  SBCOND. 

Taxation  of  costs. 

§$e,  8262.  OoBtB;  how  taxed.     AUowances,  etc.;  how  oomputed. 
32U3.  Notice  ot  taxaUoD. 
8204.  RetaxatloD. 
8265.  Review  of   taxation. 
8206.  Duty  of  taxing  officer. 
3267.  Afflduyit  respecting  dlsbnrseinents. 

f  8202.    Costs  I   bo^v   taxed.    Allo-wrancesy    etc«|   Itcvr   eoi»« 
pntetl. 

Costs  must  be  taxed  by  the  clerk,  upon  the  application  of  the 
party  entitled  thereto;  except  that  the  court  may  direct,  that 
interlocutory  costs,  or  costs  in  a  special  proceeding,  be  taxed  by 
a  judge.  The  clerk  must  insert,  in  the  judgment  or  final  order, 
the  amount  of  the  costs,  as  taxed.  In  a  case  where  the  costs 
are  in  the  discretion  of  the  court,  the  report  or  decision,  or  the 
direction  of  the  court  for  final  judgment,  upon  a  default,  or 
after  a  jury  trial,  must  specify  which  party  or  parties  are  enti- 
tled to  costs;  but  the  amount  of  the  costs  must  be  ascertained 
by  taxation.  The  allowance,  specified  in  section  3252  of  this 
act,  must  be  computed  by  the  clerk  upon  the  taxation;  but  the 
value  of  property,  required  to  be  ascertained  for  that  purpose, 
must  be  ascertained  by  the  court,  unless  it  has  been  fixed  bjr 
the  decision  or  report,  or  by  the  verdict  of  the  jury,  upon  which 
the  final  judgment  is  entered;  except  that,  in  case  of  actual  par- 
i  tition,  it  must  be  determined  by  the  commiBsioners. 

Go.   Proc.,   part  of  §§  811    and  800. 

^  I  8203.  Notice  of  taxation. 

Costs  may  be  taxed,  upon  notice  to  the  attorney  for  each  ad- 
verse party,  who  has  appeared,  and  is  interested  in  reducing  the 
amount  thereof.  Notice  of  tnxation  nmst  be  served,  not  less 
than  five  days  before  the  taxation;  unless  the  attorneys,  serving 
and  served  with  the  notice,  all  reside,  or  have  their  offices,  in 
the  city  or  town,  where  the  costs  are  to  be  taxed;  in  which  case, 
a  notice  of  two  days  is  sullicient.  A  copy  of  the  bill  of  costs, 
specifying  the  items,  with  the  disbursements  stated  in  detail, 
must  be  served  with  the  notice  of  taxation. 

Id.,  t  311. 

f  82e4.  Retuxntlon* 

Costs  may  also  be  taxed  without  notice.  Bnt  where- 
they  are  so  taxed,  notice  of  rrtaxntion  thereof  must  imme- 
diately afterwards  be  given  as  prescribed  in  the  last  section, 
by  the  party  at  whose  instnnco  tliey  were  taxed;  in  default 
whereof,  the  court  must,  upon  the  application  of  a  party  entithnl 
to  notice,  direct  a  rotnxation,  with  costs  of  the  motion,  to  be 
paid  by  tie  pnrty  iu  default.  The  court  may.  in  its  discretion, 
upon  the  aoDlication  of  a  party  interested,  direct  a  retaxntion  of 
costs  at  any  time.  Any  sum.  deducted  upon  a  retaxation,  must 
be  credited  upon  the  execution,  or  other  mandate  issued  to  oa- 
force  thp  judgment. 

I  8260.  RoTle^v  of  taxation. 

A  taxation  or  a  retaxation  may  '^o  reviewed  by  the  court,  tipon 
a  motion  for  a  new   taxation.     The  order,  mwde  upon   such   a 
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motion,  may  allow  or  disallow  any  item,  objected  to  before  the 
tuxiiii;  otiicer,  in  which  case,  it  has  the  effect  of  a  new  taxation; 
or  it  may  direct  a  new  taxation  before  the  proper  officer,  specify- 
ing the  grounds  or  the  proof,  upon  which  the  item  may  be  allowed 
or  disallowed  by  him. 

f  aaee,  Dntr  of  tAxln^  offle«r. 

An  officer,  authorized  to  tax  costs  in  an  action  or  a  special 
proceeding,  must,  whether  the  taxation  is  opposed,  or  not,  exam- 
ine the  bills  presented  to  him  for  taxation;  must  satisfy  himself 
that  all  the  items  allowed  by  him  are  correct  and  legal;  and 
must  strike  out  all  charges  for  fees,  other  than  the  orospective 
charges  expressly  allowed  by  law,  where  it  does  not  appear  that 
the  services,  for  which  they  are  charged,  were  necessarily  per- 
formed. 

2  B.  8.  053,  9  5  (2  Edm.  672). 

I  8207.  AAdavlt  reapeettngr  dlsbar«eiiient«. 

A  charge,  for  the  attendance  of  a  witness,  cannot  be  allowed 
without  an  affidavit,  stating  the  number  of  days  of  his  actual 
attendance;  and,  if  travel  fees  are  charged,  the  distance  for 
which  they  are  allowed.  A  charge,  for  a  copy  of  a  document 
or  paper,  cannot  be  allowed,  without  an  affidavit,  stating  that 
It  was  actuoUy  and  necessarily  used,  or  was  necessarily  obtained 
for  use.  An  item  of  disbursements,  in  a  bill  of  costs,  cannot  be 
allowed,  in  any  case,  unless  it  is  verified  by  affidavit,  and  appears 
to  have  been  necessarily  incurred,  and  to  be  reasonable  in  amount 

Id.,  i  7;  Go.  Proc.,  ptrt  of  |  811. 
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TITLE  in. 
Security  for  cosU. 


8968.  When  defendant  may  require  aecurlty  for 
2269.  Id.;    after    action    commenced. 

8270.  Tbe  last  two  sectlona  qoalifled. 

8271.  Id.;  lu  actions  by  and  agalnat  executora,  «tc. 

8272.  Order  to  give  security. 
3278.  Requisites  of  undertaking. 

8274.  Notice  of   exception;   id.   of  Justiflcatlon. 

3275.  JuatlAcAtlon  of  sureties.      Allowance  of  vndattaklii^ 

8276.  Order   to  give   additional  seeurlty.    Proceedings. 

3277.  Effect  of  failure  to  obey  order  to  give  security. 

3278.  LiabUity  of  attorney  for  costs  In  certain  actions. 
8279.  This  title  apvAies  to  ipecial  prooeedlngt. 

f  32<I8.  [AmM,  1891,  1904,  1010.1  "Wlieii  defettdaat  may 
reaulre   security   for   costs. 

The  defendant,  in  an  action  brought  in  a  court  of  record,  may 
require  .security  for  costs  to  be  given,  as  prescribed  in  this  title, 
where  the  plaintiff  was,  when  the  action  was  commenced,  either 

1.  A  person  residing  without  the  state;  or,  if  the  action  is 
brought  in  a  county  court,  except  in  the  counties  of  Albany. 
Kings,  Queens  and  Richmond,  or  in  the  city  court  of  the  city 
of  New  York,  the  city  court  of  Yonkers,  or  the  city  court  of 
Albanjr,  residing  without  the  city  or  county,  as  the  case  may  be, 
wherem  the  court  is  located;  or 

2.  A  foreign  corporation;  or 

3.  A  person  imprisoned  under  execution  for  a  crime;  or 

4.  The  official  assignee  of  a  person  so  Imprisoned;  the  official 
assignee  or  official  trustee  of  a  debtor;  or  an  assignee  in  bank- 
ruptcy; where  the  action  is  brought  upon  a  cause  of  action, 
arising  before  the  assignment,  the  appointment  of  the  trustee, 
or  the  adjudication  in  bankruptcy. 

2  R.  S.  620,  8  1  (2  Edm.  014) ;  L.  1891,  cU.  170;  L.  1904,  ch.  624;  »..  1910. 
ch.  118.     lu  effect  Sopu  1,  1910. 

I  8X08.  Id.;  after  action  commeneed. 

The  defendant,  in  a  like  action,  may  require  security  for  co0t& 
to  be  given,  where,  after  the  commencement  of  the  action,  th«» 
plaintiff  either 

1.  Ceases  to  be  a  resident  of  the  State;  or,  where  xue  action 
Is  brought  in  either  of  the  local  courts  specified  in  subdiTision 
first  of  the  last  section,  ceases  to  be  a  resident  of  the  city  or 
countv,  as  the  case  may  be,  wherein  the  court  is  located;  or 

2.  Is  adjudicated  a  bankrupt,  or  discharged  from  his  debts,  or 
exonerated  from  imprisonment,  pursuant  to  a  law  of  the  State, 
or  of  the  United  States:  or  ,        ^^       ^      ,.^ 

^    3.  Is  sentenced  to  the  State  prison,  for  a  term  less  than  for  life. 

Id. 

I  8270.  The  last  two  sections  analllled. 

In  a  case  specified  in  either  of  the  last  two  sections,  if  there 
are  two  or  more  plaintiffs,  the  defendant  cannot  require  security 
for  costs  to  be  given,  unless  he  is  entitled  to  require  it  of  all  tiM 
plaintiffs.  

*  So  Id  orlslnaL 
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In  an  action  by  or  against  an  executor  or  administrator,  In  his 
reprewntatiye  capacity,  or  the  trustee  .of  an  express  trust,  or  a 
person  expressly  authorized  by  statute  to  sue,  or  to  be  sued;  or 
by  an  official  assignee,  the  assignee  of  a  receiver,  or  the  com- 
mittee of  a  person  judicially  declared  to  be  incompetent  to 
manage  his  affairs;  the  court  may,  in  its  discretion,  require  the 
plaintiff  to  giye  security  for  costs. 

Co.  Proc.,  part  of  |  317;  L.  1874.  ch.  446,  i  6. 

1  8ST2.  Order  to  sl-re  ■eciirltjr- 

Where  security  for  costs  is  required  to  be  given,  the  court  in 
which  the  action  is  pending,  or,  except  in  a  case  specified  in  the 
last  section,  a  judge  thereof,  upon  due  proof,  by  affidavit,  of  the 
facts,  must  make  an  order  requiring  the  plaintiff,  within  a  time 
specified,  either  to  pay  into  court,  the  sum  of  two  hundred  and 
fifty  dollars,  to  be  applied  to  the  payment  of  the  costs,  if  any, 
awarded  against  him,  or,  at  his  election,  to  file  with  the  clerk 
an  undertaking,  and  to  serve  a  written  notice  of  the  payment  or 
of  the  filing  upon  the  defendant's  attorney;  and  staying  r.U  other 
proceedings,  on  the  part  of  the  plaintiff,  except  to  review  or  va- 
cate the  order,  untu  the  payment  or  filing,  and  notice  thereof, 
and  also,  if  an  undertaking  is  given,  the  allowance  of  the  same. 

2  R.  8.  620,  part  of  {  3  (2  Edm.  644). 

I  3978*  a«aiasit««  of  nndertakln*. 

The  undertaking,  specified  in  the  last  section,  must  be  executed 
to  the  defendant  by  one  or  more  sureties,  and  must  be  to  the 
effect  that  they  will  pay,  upon  demand,  to  the  defendant,  all 
costs  which  may  be  awarded  to  him  in  the  action,  not  exceeding 
a  sum,  specified  in  the  undertaking,  which  mu&t  be  at  least  two 
hundred  and  fifty  dollars. 

Id.,  I  4,  «m'd:  L.  187B.  eta.  806. 

I  8274.  Notlee  of  exception  i  Id.  of  Jnstliieatlon. 

Within  ten  days  after  service  of  the  notice  of  filing  the  under- 
taking, the  defendant  may  serve  upon  the  plaintiff's  attorney 
a  notice  that  he  excepts  to  the  sureties  therein.  Within  ten  days 
after  service  of  such  a  notice,  the  plaintiff  must  serve,  upon  the 
defendant's  attorney,  a  notice  of  the  justification  of  the  same  or 
new  sureties  before  a  judge  of  court,  or  a  county  judge,  at  a 
specified  time  and  place;  the  time  to  be  not  less  than  five  nor 
more  than  ten  days  thereafter,  and  the  place  to  be  within  the 
county  where  the  action  is  triable. 

Id.,  H  S  and  6,  am*d. 

I  8976.   Justiflcatlon   of   snretlefi.      Allo'vrance    of  under* 
talclnc 

Section  580  of  this  act  applies  to  the  justification  of  the  sure* 
ties.  Where  the  judge  fiuds  the  sureties  sufficient,  he  must  annex 
the  Written  examination,  if  any.  to  the  undertaking,  indorse  his 
allowance  thereon,  and  cause  them  to  be  filed  with  the  clerk. 
Where  the  defendant  fails  duly  to  except  to  the  sureties,  the  un- 
dertaking is  deemed  allowed,  and  must  be  indorsed  and  filed  ill 
like  manner. 
Jd.,  SI  6  and  6,  ftm*d;  L.  1876.  cb.  306. 
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I  sare.  [Am'd,  mi.]  Or«cr  to  «l^e  additional  scowltr 
Prooecdinss. 

At  any  time  after  the  allowance  of  an  undertaking.  giTen  puw 
■uant  to  such  an  order,  or  as  prescribed  in  section  3278  of  thit 
act,  or  after  notice  of  the  payment  into  court  made  pursuant  to 
such  an  order,  the  court,  or  a  judge  thereof,  upon  satisfactory 
proof,  by  affidavit,  that  the  sum  specified  in  the  undertakinj?, 
or  the  amount  of  such  payment,  is  insufficient;  or  that  one  or 
more  of  the  sureties  haye  died,  or  become  insolTent,  or  that  Uis 
or  their  circumstances  have  become  so  precarious  that  there  is 
reason  to  apprehend  that  the  undertaking  is  insufficient  for  the 
security  of  the  defendant;  must  make  an  order  requiring  the 
plaiutiff  to  give  an  additional  undertaking,  or  make  an  additional 
payment  into  court.  The  last  four  sections  apply  to  such  an  or- 
der, and  to  the  undertaking  given,  or  payment  made,  pursuant 
thereto. 

L.   1881,  ch.   161. 

1  8277.  Bffect  of  failure  to  obey  order  to  ffi^e  seearitT* 

Where  the  plaintiff  fails  to  .comply  with  an  order,  made  as  pre- 
scribed in  this  title,  or  to  procure  the  allowance  of  an  under- 
taking given  pursuant  to  sucn  an  order^  the  defendant  is  entitled 
to  a  judgment  dismissing  the  complaint,  and  in  his  favor  for 
costs.    The  defendant  may  apply  therefor,  as  upon  a  motion. 

2  B.  S.  620,  §  4,  am'd;  L.  1876,  ch.  305. 

{  3S78.  Liability  of  attorney,  for  eoste  la  certain  actloaa. 

Where  a  defendant  is  entitled  to  require  security  for  costs,  as 
prescribed  in  section  3268  of  this  act,  the  plainti^s  attorney  is 
liable  for  the  defendant's  costs,  to  an  amount  not  exceeding  one 
hundred  dollars,  until  security  is  given,  as  prescribed  in  this  title. 
The  plaintiff's  attorney  may  relieve  himself  from  that  liability, 
although  the  defendant  may  not  require  security  for  costs  to  be 
given,  by  filing  and  procuring  the  allowance  of  an  undertaking, 
as  if  ap  order  had  been  made  as  prescribed  in  section  3272  of 
this  act. 

Id.,  Si  7  and  8. 

f  3279.  This  title  applies  to  special  prooeedinsa* 

The  foregoing  sections  of  this  title  apply  to  a  special  proceed- 
ing instituted  in  a  court  of  record,  in  like  manner  as  to  an  action; 
/or  which  purpose,  the  prosecuting  party,  other  than  the  people^ 
or,  where  the  special  proceeding  is  instituted  in  the  name  of  the 
P'^cple  upon  the  relation  of  a  private  corporation  or  individual, 
tb'^  relator,  is  deemed  a  plaintiff,  and  the  adverse  {tarty,  a  •d^ 
fe^^ant 
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TITUS  rv. 

General  proYisions  relatine:  to  f eMU 

Sec.   3280.  Taking  fees   not   prescribed   by .  law,    prohibited. 

3281.  Id. ;     for  Bcrvlcea  not  rendenjd,  except,   etc. 

3282.  Penalty  for  extortion. 

3283.  Clerk  of  court  of  api)eal8  to  account  for  and  pay  over  fiBM. 

3284.  lRei>ealed.l 

8286.  Certain   county  clerks   and   regiaters  must   account  for  feok 

3286.  General   proTlMlons  ub   to  fees,   etc.,    to  be  accounted  for. 

3287.  Fees  of  certain   officers   to  be   taxed  upon   demand. 

3288.  PartleSi   attorneys,    etc.,   when  not  allowed  fees. 

3289.  No    fee   for    administering    certain    official    oaths. 

3290.  Certain   searches   to  be   gratuitous. 

3291.  Officer,   etc..   may   charge  fee   paid   for  oath,   postage,   etc. 

3292.  Id. :  his  fees.  etc..  to  be  i)ald  before  required  to  transmit  papers. 

3293.  Provision    where   prlntera   in    county   refuse  to  publish, 

3294.  Affldavlt  of   refusal   to   publish,    etc. 
8205.  Comptroller   to   audit  certain   charges. 

f  8280.  [Repealed  by  L.  1909,  chs.  35  and  51.  See  Consoli- 
dated LawH,  tits.  Judiciary  Law,  §  252,  Public  Oflacers  Law, 
§  67.] 

§f  3281-3282.  [Repealed  by  L.  1909,  ch.  51.  See  Consoli- 
dated Laws,,  tit.  Public  Officers  Law,  §  67.] 

i  3283.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  §  2o6.] 

1  3284.  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  940.] 

f  3285.  [Repealed  by  L.  1909,  ch.  16.  See  Consolidated  Laws, 
tit.  County  Law,  §  161.] 

f  328«.  [Repealed  bv  L.  1009,  ch.  51.  See  Consolidated  Laws, 
tit.  Public  Officers  Law,  §  70.] 

S  3287.  [Am'd,  1895.]  Fees  of  certain  officers  to  be 
taxed  upon  demand. 

Kach  county  clerk  or  register  of  deeds,  who  claims  any  fees 
by  virtue  of  his  ofiice;  and  each  sheriff  or  coroner,  who,  upon  the 
collection  of  an  execution,  or  the  settlement,  either  before  or 
after  judgment,  of  an  action  or  a  special  proceeding,  claims  any 
fees*  which  have  not  been  taxe^;  must,  upon  the  written  demand 
of  the  person  liable  to  pay  the  same,  cause  them  to  be  taxed 
within  the  county,  upon  notice  to  the  person  making  the  de- 
mand, by  a  justice  of  the  supreme  court,  or  the  county  _  judge. 
After  such  a  demand  is  made,  the  officer  cannot  collect  his  fees, 
until  they  have  been  so  taxed. 

2  B.  8.  652,  H  1  and  2  (2  Edm.  671):  L.  1844,  ch.  127.  IS  2  and  8 
(4   Edm.    694)  ;    L.    ISO.'J,    ch.    946. 

i  8288.  PartlcB,  attorneyn,  etc.,   when   not  allowed    fee*. 

A  .party  to  an  action  or  a  special  proceeding  is  not  entitled  to 
a  fee.  for  attending  as  a  witness  therein,  in  his  own  behalf,  or 
in  behalf  of  a  party  who  pleads  jointly,  or  is  united  in  interest, 
with  him;  and  an  attorney  or  counsel,  in   an  action  or  special 
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proceeding,  is  not  entitled  to  a  fee,  for  attending  as  a  witness 
tlierein,  in  beiialf  of  his  client. 

Soe   2   U.    S.    Gol.    S    13    (2   Edm.   071.) 

I  3280.  f  Ueppuled  bv  L.  1909,  ch.  51.    See  Consolidated  Laws. 
tit.  Pnblic  Officers  Law,  §  CO.] 

f  :«oo.  IHcpiuilcd  by  L.  19()0,  cb.  23.    See  Consolidated  Laws, 
tit.  Executive  Law,  S  84.J 


I  3291.  IKppeahd  by  L.  1009,  ch.  51.  See  Consolidated  Laws, 
tit.  Public  Officers  Law,  §  68.] 

I  82»2.  Id.t  IiIh  feeii,  etc.,  to  be  paid  before  required  to 
traitHlutt  i»ai>er. 

Each  provision  of  this  act,  requiring  a  judjBre,  dork,  or  other 
otflcer  to  transmit  a  paper  t(»  another  officer,  for  the  benelit  of 
a  party,  is  to  be  construed  as  requirinjr  the  transmission  only  at 
til*'  request  of  the  person  so  to  be  benefited,  and  upon  payment 
by  him  of  the  fees  allowed  by  law  for  the  paper  transmitted,  or 
any  copy  or  <*ertificate  connected  there witu,  and  the  expenses 
specified  in  the  last  section. 

L.    1876,    ch.    440,    S    12. 

1  :{20:{.  ProTtaton  ^rhere  prlnten  in  eonnty  refuse  to 
publish. 

If  the  proprietor  of  each  newspaper,  published  in  a  city  or 
county,  in  which  anv  notice,  order,  citation,  or  other  paper  is 
reiiuired  by  law  to  be  published,  refuses  to  publish  the  snine, 
for  the  fees  prescribed  by  law  for  the  publication,  it  may  be  pub- 
lished iu  the  newspaper,  printed  at  Albany,  in  which  legal  no- 
tices are  retpiired  bv  law  to  be  published.  If  it  is  required  by 
law  to  be  publisbed  in  that  newspaper,  and  also  in  another  news- 
paper published  in  a  city  or  county,  and  the  proprietor  of  each 
newspaper  in  that  city  or  county  refuses  to  publish  it  for  the  fees 
so  prescri|)ed,  it  may  be  published  in  the  newspaper,  published 
nearest  to  the  plac€\  where  a  per8f)n  is  required  to  appear,  or 
where  an  act  is  to  be  done,  pursuant  thereto,  the  proprietor  of 
whi<'h  will  publish  the  same,  for  those  fees.  Publication,  made 
as  prescribed  in  this  section,  is  as  valid,  as  if  it  was  made  in  the 
city  or  county,  where  the  publication  thereof  is  so  required  by 
law. 

2  R.   S.   C4S,    U    i^  and   ^7    (2  Kdm.   667). 

{  a2IM.   Aflldnvlt   of  refnaal   to  pnblliih,   ete. 

Where  puldicatitui  Js  made,  as  prescribed  in  the  last  section, 
elsewhere  than  hi  tlie  city  or  county  where  it  is  otherwi.<5e  re- 
quired by  law  to  be  made,  the  affidavit  of  publication  must 
either  be  accompanied  with  an  affidavit,  or  contain  a  statement, 
to  the  effect  that  an  application  to  publish  the  advertisement 
was.  before  such  i)ublication.  made  to  the  proprietor  of  each 
newspaper  published  In  the  city  or  county:  that  the  amount  of 
the  le^fal  fees  for  such  publication  was  at  the  same  time  tendered;  5 

and  that  the  apiilication  was  refused.     Such  an  affidavit  is  pre* 
suinptivc  evidciict'  of  the  facts  atated  therein. 
2  R.  S.  (Hb.  I  40. 

I  3205.  [  Repealed  by  L.  1909.  ch.  r>8.  See  Consolidated  Laws, 
tit.  State  liuuuce  I..aw,  §  4U.J 
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TITLE  V. 
Sums  allowed  as  fees. 

Sec.    3296.  Referee's   feca  genernlly. 

<^97.  Id. ;    uiwu    iialo«   of   real  property. 

3298.  Ft*eM   for   oatlitt   and   ackuowledgjifjits. 

<i299.  Surveyors'    aud    euuiailsiilouuru'    fees,    lu    action^  for    partition   oc 

dower,    etc. 

8300.  FwHj   of   the   clerk   of   the   court    of   appeals. 

3301.  C'ierk'8  fecH  In   civil   actloni*  generally. 

3302.  The   la^t   ae'jUon   qunlifled. 

3303.  Clerk's   fees  upon   nanirallzutiuu. 
3301.  Fees    of   county    clerks   iix'ntTally. 

3305.    Certain    provlHlons    not    uffe<t«Hl    by    the    last    section. 
330C.     Fees   of   roglMter  and    otbur   cltTk.s. 

330(:a.  Fees  of  county  clerk  for  entries  of  raoncyK  deposited  with  county 
trcaHuror. 

3307.  Sheriff's   fees. 

3308.  The   lest   section    qualified. 

3309.  Id. ;   how  collected. 

3310.  Coroner'.s    tves. 

3311.  StonoKrapher's    fees. 

.1312.  Comi)en8atlon    of   deputy   sher'.ffH    and   conRtables*   attending  courts. 

8818.  Fees  of   tri.^1   Jurors. 

3314.  HniiervlHors   may  make   alloviiinoe   to  grand   and   trial  Jurors. 
331  r>.  Id. :    extra   pay   upon    protracted   trials. 
3316.  Jurors*    fees   in   special   proi."«,'edlugB. 
8817.  Foes    of   printers. 

3315.  Witnesses'    fe-'H   generally. 
%nO.  Id.;    on    deposition    to   be   u-kmI   lu    another   state. 

3320.  Bec^ivcr's    commissions. 

3321.  Foes  of  county   treasurer,   tind  (*immberlain  of  New  York, 

3322.  Fees   of  a   JuhIIco  of    the   i-eace. 

3323.  Constable's    fet»8. 
8324.  Id.;  affidavit   upon   claim  f>ir  travel   fc^es. 

3325.  Justice's   court,    fees   ui)ou   .i   commlssiou. 

3326.  Id. ;    jurors'    ff-es. 
8327.  Id. ;  witnesses'    fees. 
382S.  Id. ;  fees    to   be   paid    before   services    rendered. 

3329.  Id.  ;  by    whom    fees    to   be    pa  id. 

3330.  Certain    si)eclal    pn>vislons    «'x«ei>te<l    from    this    title. 
8.331.     Provision    as    to   change    In    fees. 
8831a.  Presentation    of    claims    by    Jurors    and    disimsitlon    of    unclaimed 

3332.    This   title  applies    to   civil   cases   only. 
I  3890.   [Am^d,   189(1.]      Refeiee'H   fees  flrenerally. 

A  referee,  in  an  action  or  a  special  proceeding  brouRlit  in  a 
court  of  record,  or  in  a  special  proceeding,  taken  an  prescribed 
in  title  twelve  of  chapter  scvciiteen  of  this  act,  is  entitled  to 
ten  dollars  for  each  day  spent  in  the  business  of  the  reference; 
nnleRs  at  or  before  the  coninicn<*ement  of  the  trial  or  henrinj?. 
a  different  rate  of  compensation  is  tixed,  by  the  consent  of  the 
parties,  other  than  those  in  default  for  failure  to  appear  or  plead, 
manifested  by  an  entry  in  the  minutes  of  the  referee,  or  other- 
wise in  writing,  or  a  smaller  compensation  is  fixed  by  the  court 
or  jud^e  in  the  order  appointing?  him. 

Co.  Proc.,   I  818,  am'd.     In  eiTect  March  11.  1890.     L.   1896.  cb.  90. 


I   3997.   fAin*i1,    IHOff.l      Tel.;    npon    saleii    of   real   property. 

The  fees  of  a  referee  appointed  to  sell  real  property  pursuant 
to  a  jodfrment  in  an  action,  are  the  same  as  those  allowed  to  the 
sheriff,  and  he  is  allowed  the  same  disbursements  as  the  sheriff. 
TVhere  a  referee  is  required  to  take  security  npon  a  sale,  or  to 
distribute,  or  apply,  or  ascertain  an«l  renopt  upon  the  distribution 
or  appUcMtion  of  any  of  the  proceeds  of  the  sale,  he  is  also  enti- 
tled to  one-half  of  the  commissions  npon  the  amount  so  secured, 
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distributed  or  applied,  allowed  by  law  to  an  executor  or  admin- 
istrator  for  recoiviDg  uud  x>iiyii^S  out  niouey.  But  commisaioiiB 
shall  not  be  allowed  to  him  upou  a  sum  bidden  by  a  party,  and 
applied  upon  the  party*8  demand,  as  fixed  by  the  judgment,  with 
out  being  paid  to  the  referee,  except  to  the  amount  of  ten  dollars. 
And  a  rcferce*s  compensation,  including  commissions^  cannot, 
where  the  sale  is  under  a  judgment  in  an  action  to  foreclose  a 
mortpage,  exceed  fifty  dollars,  unless  the  property  sold  for  ten 
thousand  dollars  or  upwards,  in  which  event  tne  referee  may  re- 
ceive 8uch  additional  compensation  as  to  the  court  may  seem 
proper,  or  in  any  other  cause  five  hundred  dollars. 

L.  18C9.  oh.  679,  §  4,  am'd;  and  6ee  Co.  Proc.,  $  300,  am'U;  U  187tt,  ch. 
431,  i  11;   L.   1886.   ch.  241. 

1  3208.  Fees  for  oatlia  and  acIcnoTvledffitteiits. 

Any  officer,  authorized  to  perform  the  services  specified  in  this 
BectioUt  and  to  receive  fees  therefor,  is  entitled  to  the  following 
fees: 

1.  For  administering  an  oath  or  affirmation,  and  certifying  the 
same  when  required,  except  where  another  fee  is  specially  pre- 
scribed by  statute,  twelve  cents. 

2.  For  taking  and  certifying  the  acknowledgment  or  proof  of 
the  execution  of  a  written  instrument;  by  one  person,  twenty-five 
cents;  and  by  each  additional  p?rson,  twelve  cents;  for  swearing 
each  vv'ituess  thereto,  six  cents. 

2  R.  S.  637.  I  28  (2  Rdm.  068);  L.  1847.  ch.  839  (4  Xdm.  028);  U  1S4II, 
ch.  238.  f  2  (3  Edm.   302). 

1  a200.  SuTT^eyoTu*  and  commtiisioners*  fees  Im  Aetloa  for 
pnrtltiou  or  dower,  etc.  * 

A  surveyor,  employed  as  prescribed  by  law,  in  an  action  for 
ynrtition  or  dower,  or  to  determine  dower,  is  entitled  to  five  dol- 
lars for  each  day,  actually  and  necessarily  occupied  in  survey- 
ing, laying  out,  marking,  or  mapping  land  therein.  Each  assist- 
ant, so  employed,  is  entitled  to  two  dollars  for  each  day,  actually 
and  necessarily  occupied  in  serving  under  the  surveyor's  direction. 
Each  commissioner,  appointed  as  prescribed  by  law,  to  make 
partition  or  admeasure  dower,  is  entitled  to  five  dollars  for  each 
djiy's  actual  and  necessary  service. 

2  R.  S.  643.  §§  34  and  35  (2  Edm.  662),  am'd. 

§  S.'fOO.  Fees  of  the  clerk  of  the  court  of  appeals. 

Tho  clerk  of  the  court  of  appeals  is  entitled,  for  the  serrices 
specified  in  this  section,  to  the  following  fees: 

For  filing  a  notice  of  appeal  to  that  coart,  and  all  the  papers 
transmitted  therewith,  fifty  cents. 

For  filinp  any  other  paper,  ten  cents. 

For  drawing  an  order,  twenty  cents  for  each  folio. 

For  entering  an  order,  twenty  cents;  and  for  each  folio  more 
thnn  two,  ten  cents. 

For  drawing  a  judgment,  twenty-five  cents;  and  for  each  folio 
more  than  two.  ten  cents. 

For  entering  a  jndpment,  twenty-five  cents;  and  for  each  folio 
more  than  two,  ten  cents. 

For  a  certified  copy  of  an  order,  record,  or  other  paper,  entered 
or  filed  in  his  office,  ten  cents  for  each  folio. 
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For  engroMiT^  a  remittitur,  ten  cents  for  each  folio. 
For  a  certificate,  other  than  that  a  paper,  for  the  copj'ing  ot 
vhich  he  is  entitled  to  a  fee,  is  a  copy,  twenty-fire  cents. 
For  sealing  any  paper,  when  required,  fifty  cents, 
2  B.  S.  622,  i  2  (2  Edm.  646);  U  1847,  cb.  ill,  (  ?• 


I   8801.  [ABt'd,    1880.]    Clerk'M   feeii  In   elvil  metioa*  se 
erally. 

Except  a«  otherwise  prescribed  in  the  next  section,  each  clerk 
of  the  court  of  rtcord  is  entitled  for  his  services  in  an  action  or  a 
special  proceeding,  brought  in  or  transferred  to  the  court  of  which 
he  is  clerk,  to  the  following  fees: 

Upon  the  trial  of  the  action,  or  tlie  hearing,  upon  the  merits,  of 
the  special  proceedinjpr,  from  the  party  bringing  it  on,  one  dollar. 

For  entering  final  judgment  in  the  action,  or  entering  a  final 
order  in  the  special  proceeding,  including  the  filing  of  the  judg- 
ment-roll, and  a  copy  of  the  judgment  to  insert  therein,  fifty 
cents;  and  ten  cents  in  addition  for  each  folio  exceeding  ten, 
contained  in  the  order  or  judgment 

For  entering  any  other  order  or  an  interlocutory  judgment,  ten 
cents  for  each  folio,  exceeding  five. 

For  a  certified  or  other  copy  of  an  order,  record,  or  other  paper, 
entered  or  filed  in  his  office,  five  cents  for  each  folio. 

Where,  on  an  appeal  from  a  judgment  or  order,  a  party  shall 
present  to  the  clerk  a  printed  copy  of  the  judgment-roll  or  order 
appealed  from,  it  shall  be  the  duty  of  the  clerk,  as  required,  to 
compare  and  certify  the  same,  for  which  service  he  shall  be 
entitled  to  be  paid  at  the  rate  of  one  cent  per  folio. 

For  a  certified  transcript  of  the  docket  of  a  judgment,  twelve 
cents. 

For  filing  a  transcript  and  docketing  or  re*docketing  a  judgment 
thereupon,  six  cents. 

He  is  not  entitled  to  any  fee,  or  oliier  compensation,  for  any 
other  service,  in  an  action  or  a  special  proceeding  in  the  court, 
except  that  where  he  is  also  county  clerk,  he  may  charge  fees  as 
prescribed  in  section  3304  of  this  act,  subject  to  the  limitations 
therein  contained. 

Where  the  attorneys  for  all  the  parties  interested,  other  than 
parties  in  default  or  against  whom  a  judgment  or  a  final  order  has 
Deen  taken,  and  is  not  appealed  from,  stipulate  in  writing  that 
a  paper  is  a  copy  of  any  paper  whereof  a  certified  copy  is  re- 
quured  by  any  provision  of  this  act,  the  stipulation  takes  the  place 
of  a  certificate,  as  to  the  parties  so  stipulating,  and  the  clerk  is 
not  required  to  certify  the  same  or  entitled  to  any  fee  therefor. 

And  the  paper  so  proved  by  stipulation  shall  be  received  by 
the  clerks  of  all  the  courts  and  by  the  courts  and  shall  be  used 
or  filed  with  the  same  force  and  effect  as  if  certified  by  a  clerk  of 
the  court. 
See  Co.  Proe.    |  812;  L.  1890,  cb.  812. 

I  8802.  [Am'd,  1896.]    The  last  Bectton  auallfled. 

The  Inst  section  does  not  apply  to  the  clerk  of  a  surrogate's 
court,  of  the  city  court  of  the  city  of  New- York,  of  the  city 
court  of  Yonkers,  of  the  justice's  court  of  the  city  of  Albany,  or 
of  a  mayor's  or  recorder's  court. 

L.  1896.  ch.  946. 
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f  8303.  [Repealed  by  L.  1909,  ch.  35.  See  CoQsolidated  Laws, 
tit.  Judiciary  Law,  §  253.] 

I  8304.   [Am*d,   1800.]     Fees   of  connty  clerlcn   venerally. 

A  county  clerk  is  entitled,  for  the  services  specified  in  this  sec- 
tion, except  where  another  fee  is  allowed  tnerefor  by  special 
statutory  provision,  to  the  following  fees  to  be  paid  in  advance: 

For  aearchinK  and  certifying  the  title  to,  and  incumbrances 
ui)ou  real  property,  for  each  year  for  which  the  search  is  made, 
for  each  name,  and  each  kind  of  conveyance  or  lien,  five  cents. 

For  a  copy  of  an  order,  record,  or  other  paper,  entered  or  filed 
in  his  ottlce,  eight  cents  for  each  folio. 

For  filing  a  transcript,  and  making  an  entry  as  prescribed  in 
section  1258  of  this  act,  twelve  cents. 

For  issuing  an  execution  upon  a  judgment,  a  transcript  whereof, 
or  of  the  docket  of  which,  has  been  filed  in  his  ofllce,  fifty  cents, 
to  be  paid  by  the  party  at  whose  request  the  execution  is  issued, 
and  to  be  collected  by  the  sheriff  in  addition  to  the  sum  due  upon 
the  judgment. 

For  recording  and  indexing  a  notice  of  the  pendency  of  sn 
action,  filed  in  bis  office,  ten  cents  for  each  folio  contained  in  the 
notice. 

For  cancelling  such  a  notice,  or  a  *notice  filed  in  his  oflice,  as 
prescribed  in  section  641)  of  this  act,  twenty-five  cents. 

For  recording  any  instrument,  which  most  or  may  legally  be 
recorded  by  him,  ten  cents  for  each  folio. 

For  filing  a  certificate'  of  satisfaction,  or  other  satisfaction-piece 
of  a  mortgage,  and  entering  tlie  satisfaction,  twenty-five  cents. 

For  affixing  and  indexing  a  notice  of  foreclosure  of  a  mortgsf^e 
as  prescribed  in  section  2.'?00  of  this  act,  twenty-five  cents. 

For  entering  a  minute  that  a  mortgage  has  been  foreclosed, 
ten  cents. 

For  filing  and  entering  a  satisfaction  of  an  assignment  of  a 
judgment,  twelve  cents. 

For  filing  and  entering  the  bond  of  a  cojlector  or  other  oflHeer 
authorized  to  receive  taxes,  twelve  cents. 

For  searching  for  such  a  bond,  six  cents. 

For  entering  siitisfaction  thereof,  twelve  cents. 

For  sealing  any  paper,  when  required,  twelve  cents. 

For  filing  and  docketing  notice  ot  a  mechanic's  lien,  ten  cents. 

For  filing  and  entering  specifications  and  all  other  papers  relat- 
ing to  a  lien  against  a  vessel,  twenty-five  cents. 

For  filing  any  paper  required  by  law  to  be  filed  In  Ms  office, 
other  than  as  expressly  provided  for  in  this  section,  six  cents. 

P^or  filing  any  paper  deposited  with  him  for  saiPe  keeping,  six 
cents:  and  for  searching  for  such  a  paper,  when  required,  three 
cents  for  each  paper  necessarily  opened  and  examined. 

For  a  certificate,  other  than  that  a  paper,  for  the  copying  of 
which  he  is  entitled  to  a  fee,  is  a  copy,  twenty-five  cents. 

For  inquiring  into,  determining,  and  certifying  the  Bufllciency 
of  the  sureties  of  a  sheriff,  fifty  cents. 

For  attending  upon  the  canvassing  of  votes,  given  at  an  elec- 
tion, two  dollars. 

For  drawing  the  necessary  certificates  of  the  result  of  the  can- 
vass, eighteen  cents  for  each  folio;  and  for  the  necessary  copies 
thereof,  nine  cents  for  each  folio. 

For  notifying  the  governor  that  any  person  has  taken  an  oath 
of  office,  ten  cents  and  the  necessary  postage. 
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For  notifying  the  governor  that  any  person  hajs  neglected  to 
take  an  oath  or  office,  or  to  tile  or  renew  any  security,  within  the 
time  preacribed  by  law,  or  of  a  vacancy  in  an  office  in  kis  county, 
ten  cents  and  the  necessary  postage. 

For  notifying  any  person  of  his  appointment  to  office,  twenty- 
five  cents,  and  the  expenses,  actually  and  necessarily  incurred  in 
giving  the  notice,  which  the  comptroller  deems  reasonable. 

For  entering,  in  the  minutes  of  the  countj'  court,  a  license  to 
keep  a  ferry,  and  for  a  copy  thereof,  one  dollar. 

For  taking  and  entering  a  recognizance,  from  any  person  au- 
thorized to  keep  a  ferry,  twenty-five  cents. 

But  a  county  clerk  is  not  entitled  to  any  fee,  under  this  section, 
for  a  copy  of,  or  for  filing  or  certifying,  any  paper,  in  a  civil 
action  or  special  proceeding,  in  a  court  of  whicn  he  is  ex-officio 
clerk. 

2  R.  S.  C38,  i  30  (2  Edm.  659):  L.  1864.  ch.  63,  I  4  (6  Edm.  231); 
2  R.  S.  545,  i  3  (2  Edm.  565)  ;  L.  1873,  cb.  489,  f  4  (9  Edm.  622) ; 
L.    1896,   ch.    572.    In   effect  May  12,   1896. 

I  8805.  Certfthi  provlHlonfl  not  affected  by  the  laiit  seo- 
tlon. 

The  last  section  does  not  aflFoct  any  apocial  statutory  provision, 
remaining  unrepealed  after  this  title  takes  effect,  whereby  a  fee. 
different  from,  the  fee  therein  allowed,  is  allowed  to  the  clerk  or 
the  city  and  county  of  New- York,  or  of  the  county  of  Kings,  for 
a  service  therein  specified. 

L.  18.»53.  cb.  142,  {|  1  and  2;  Co.  Proc..  $  256;  L.  1874,  ch.  804; 
L.    1868.   ch.    720;    L.    1871.   ch.    734. 

f   3306.   FeeH   of  resriiiter  and   other   clerkii. 

The  register  of  any  county,  or  the  clerk  of  any  court  of  record, 
Is  entitled,  for  any  services  specified  in  the  lust  .section  but  one, 
which  he  is  authorized  to  perform,  to  tlie  fees  specified  therein, 
subject  to  the  qualifications  therein  contiiined. 

t  8806a.  r Added.  1909.1  FeeM  of  county  clerk  for  en- 
trlen  of  moneyii  «iepo«lted  ^rlth  countr  treaiiarer. 

The  county  clerk  shall  be  entitled  to  receive,  for  making  the 
entries  required  of  him  by  law  of  moneys  deposited  with  the 
county  treasurer  the  sum  of  fifty  cents  in  each  case,  to  be  paid 
by  the  party  to  the  action  or  proceeding,  and  taxed  as  a  dis- 
bursement therein. 

Added  by  L.  1009,  fh.  65.  I>erlTat!on  —  L.  1889.  ch.  330.  |  2.  as 
au'd  by  L.  1895,  cb.  544.  {  2.  S0O  note  20  of  notofi  of  BnanI  of  Statu- 
tory ConHolldatioa  at  end  of  code. 

9  Aaor.   fAin^d,   18S4,   1804,   10O7.7     SheHfTfi   fee*. 

A  sheriff  is  entitled,  for  the  services  specified  in  this  section,  to 
the  following  fees: 

1.  For  serving  a  summons  with  or  without  either  a  copy  of  the 
complaint,  or  a  notice  specified  in  section  419  or  section  428  of 
thia  act;  or  for  serving  or  executing  an  order  of  arrest,  or  any 
other  mandate,  for  the  service  or  execution  of  which  no  other 
fee  Is  specially  prescribed  by  law,  except  a  subpoena,  one  dollar 
for  each  person  served  or  as  to  whom  it  is  executed:  and  for 
necessary  travelling  to  serve  or  execute  the  same,  six  cents  for 
eaeh  mile  travelled,  going  and  returning;  the  travelling  fees  to  be 
computed  from  the  court  house  of  the  county;  or,  if  there  are 
two  or  more  court  houses,  from  that  nearest  to  the  place  of  ser- 
vice or  execution.    But  where  two  or  more  mandates  are  delivered 
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to  a  sheriff,  to  be  served  upon  or  executed  against  cue  person, 
at  one  time,  in  one  action  or  special  proceeding;  or  where  a  man- 
date is  served  upon  or  executed  against  two  or  more  persons,  in 
one  action  or  special  proceeding,  and  in  the  course  of  one  journey; 
the  sherift  is  entitled,  in  all,  to  six  cents  only,  for  each  mile 
travelled. 

2.  For  levying  a  warrant  of  attachment,  against  the  property  of 
a  defendant,  issued  as  prescribed  in  title  third  of  chapter  seventh 
of  this  act,  or  for  executing  a  requisition  to  replevy  one  or  more 
chattels,  one  dollar;  and,  also,  such  additional  compensation,  fi>r 
his  trouble  and  expenses,  in  taking  possession  of  and  preserving 
the  property,  as  the  judge,  issuing  the  warrant,  or  in  case  of  a 
replevin,  as  the  court  or  a  judge  thereof  allows,  and  the  judge  or 
court  may  make  an  order  requiring  the  party  liable  therefor  lo 
l»ay  the  same  to  the  sheriff.  For  making  and  filing  a  description 
of  real  property,  or  an  inventory  of  personal  property  attached, 
twenty-five  cents  for  each  folio;  for  each  necessary  copy  thereof, 
twelve  cents  for  each  folio;  together  with  such  compensation  to 
the  appraisers,  as  the  judge  issuing  the  warrant  allows,  not  ex- 
ceeding two  dollars  to  each  appraiser,  for  each  day  actually  em- 
ployed. For  advertising,  during  the  pendency  of  the  action,  per- 
sonal property  attached,  the  same  fees  as  are  allowed  to  a  sheriff 
for  advertising  personal  property  for  sale,  by  virtue  of  an  execu- 
tion. If  the  action  is  settled,  cither  before  or  after  judgment,  the 
sheriff  is  entitled  to  poundage,  upon  the  value  of  the  property  at- 
tached, not  exceeding  the  sum  at  which  the  settlement  is  made. 

3.  For  a  copy,  necessarily  made  by  him,  of  a  summons  or  other 
I            mandate,  or  of  a  complaint,  affidavit,  or  other  paper  served  by 

him,  where  no  fee  therefor  is  specially  prescribed  by  law,  twelve 
cents  for  each  folio. 

4.  [Am'd,  ifM)7.j     For  notifying  jurors  to  attend  a  trial  term 
y          of  a  court  of  record,  fifty  cents  for  each  cause  placed  upon  the 

calendar  for  trial  by  a  jury,  to  be  paid  by  the  party  first  putting 
the  cause  on  the  calendar  for  that  term.  But  the  sheriff  is  not 
entitled  to  more  than  one  dollar  and  fifty  cents  for  calendar  fees 
in  one  action.  The  clerk  shall  not  put  a  cause  npon  the  calendar, 
for  trial  by  a  jury,  until  the  fee,  specified  in  this  subdivision.  Is 
paid  to  him,  for  the  use  of  the  sheriff.  And  where  the  cause  is 
tried  at  a  subsequent  term,  without  a  new  note  of  issue,  as  pre- 
scribed in  section  077  of  this  act,  the  party  moving  the  trial  mnst 
pay  to  the  clerk,  for  the  use  or  the  sheriff,  the  calendar  fee  or 
tecs  remaining  unpaid.  No  sheriff  who  receives  an  annual  salary 
in  whole  or  in  part  for  his  services  shall  be  entitled  to  the  fees 
provided  by  this  subdivision,  and  in  all  counties  where  the  sheriff 
receives  such  annunl  salary,  the  clerk  shall  place  all  causes  npon 
the  calendar  for  trial  without  the  payment  or  collection  of  any 
ft^e  therefor.* 

•L.  1907,  ch.  2r)3.  whloh  adds  last  sentonoo  provides  that  the  amendment 
*'  shnll  not  affect  the  ritfht  of  anj'  sheriff  now  in  office  to  receive  the  fee* 
provided  for  heroin  until  the  end  of  his  term  of  office,  provId'?€  he  la  no»r 
lawfully  entitled  to  receive  the  name." 

.").  For  notifying  jurors  drawn  to  attend  upon  a  writ  of  Inquiry. 
or  to  try  the  validity  of  a  claim  to  personal  property,  seized  by 
virtue  of  a  warrant  of  attachment  or  an  execution,  or  in  obc^di- 
ence  to  a  precept  issued  by  commissioners  appointed  to  inquire 
concerning  the  incompetency  of  a  person  to  manage  himself  or  bis 
affairs,  in  consequence  of  idiocy,  lunacy,  or  habitual  drunkenness. 
or  in  any  case  not  provided  for  in  the  last  preceding  subdivision 
of  this  section,  including  the  making  and  return  of  the  inquisition 
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whou   required^   for  each   juror  uotilied,   tweuty-five   ceuU.     Fur 
uttcndiug  u  jiUT,  wheu  **equu-ed,  in  Kuch  a  ease,  two  dollars. 

U.  For  recciviug  au  executiou  against  propertyt  entering  it  in 
bis  books,  searcbing  for  property,  and  postage  on  tbe  return, 
when  made  tbreugb  tbe  post-otllee,  fifty  cents.  If  required  by  tbe 
sberifif,  tliat  fee,  togetber  witb  bis  fee  for  returning  tbe  execution, 
must  be  paid,  by  tlie  person  in  wbose  bebalf  tbe  executiou  is 
issued,  at  tlie  time  wbeu  it  is  delivered  to  tbe  sberiff,  wbo  is  not 
bound  to  execute  it  unless  tbe  fee  is  so  paid.  For  mileage  upon 
an  execution,  for  eacb  mile,  going  only,  ten  cents;  to  be  computed 
as  prescribed  in  subdivision  first  of  tbis  section. 

7.  For  collecting  money  by  virtue  of  an  executiou,  a  warrant  of 
attacbment,  or  an  attacbment  for  tbe  payment  of  money  in  nn 
action  or  a  special  proceeding;  or  by  virtue  of  a  warrant  for  the 
collection  of  money,  issued  by  tbe  comptroller,  or  by  a  county 
treasurer;  in  any  county  except  New- York,  Kings,  or  Westcbcster, 
three  per  centum  upon  tbe  sum  collected,  not  exceeding  two  hun- 
dred and  fifty  dollars,  and  two  per  centum  upon  tbe  residue  of 
the  sum  collected;  and  in  either  of  tbe  counties  of  New-York, 
Kings,  or  Westcbester,  two  and  one-half  per  centum  upon  th? 
sum  collected,  not  exceeding  two  hui^dred  and  fifty  dollars,  and 
one  and  one-quarter  per  centum  upon  the  residue  of  the  sum 
collected;  and  also,  wbere  an  execution  is  stayed  after  a  levy,  by 
order  of  tbe  court  or  otherwise,  or  where  a  levy  is  upon  a  live 
animal,  or  speedily  perishable  property,  sucb  additional  compen- 
sation, for  bis  trouble  and  expenses  in  taking  care  of  and  preserv- 
ing the  property,  as  tbe  court  or  a  judge  thereof  allows.  Wbere 
a  settlement  is  made  after  a  levy  by  virtue  of  an  execution,  the 
sberiff  is  entitled  to  poundage  upon  the  value  of  tbe  property 
levied  upon,  not  exceeding  the  sum  at  which  the  settlement  Is 
made,  and  to  the  additional  compensation,  if  any,  provided  for  in 
tbis  subdivision. 

8.  For  advertising  real  or  personal  property  for  sale,  by  virtue 
€f  an  execution,  warrant  of  attachment,  or  other  warrant  spoci- 
fied  in  the  last  preceding  subdivision,  two  dollars,  unless  it  is 
stayed  or  settled  before  sale;  and  in  that  case,  one  dollar. 

9.  For  making  duplicate  certificates  of  tbe  sale  of  real  prop- 
erty, by  virtue  of  an  execution,  twenty-five  cents  for  each  folio. 
For  drawing  and  executing  a  conveyance,  upon  a  sale  of  real 
property,  two  dollars,  to  be  paid  by  the  grantee.  Tbe  sberiff  is 
also  entitled  to  tbe  printer's  fees,  as  prescribed  by  law,  paid  by 
him  for  the  publication,  not  more  than  six  weeks,  of  a  notice  of 
tbe  sale  of  real  property,  and  he  may  re<iniro  the  party  directing 
tbe  sale  to  advance  the  printer's  fees,  in  wbicb  case  he  must  re- 
pay the  same  out  of  the  pro<vcds.  Where  tbe  notice  is  published 
more  than  six  weeks,  or  the  sale  is  postponed,  the  expense  of 
continuing  the  pnbliration,  or  of  publishing  the  notice  of  post- 
ponement, must  be  paid  by  the  person  requesting  it.  Where  two 
or  more  executions  against  the  property  of  one  judgment  dobcor 
are  in  the  hands  of  tbe  sheriff,  at  the  time  when  the  propck-ty  is 
first  advertised,  the  sberiff  is  entitled  to  printer's  fees  upon  only 
one  execution,  and  he  must  elect  upon  wbicb  execution  be  will 
receive  the  same. 

10.  For  returning  any  mandate,  wbieb  be  is  required  by  law  to 
return,  twelve  cents.  For  a  certified  copy  of  an  execution,  and 
of  tbe  return  of  satisfaction  thereupon,  delivered  as  prescribed 
in  section  12(J6  of  tbis  act»  twenty-five  ceiixtf, 
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11.  For  posting  and  publishing  the  notice  of  sale,  selling,  and 
conveying  real  property,  in  pursuance  of  a  direction  contained  in 
a  judgment,  tlie  like  fees,  as  for  the  same  services  upon  the  sale 
of  real  property  by  virtue  of  an  execution;  but  where  real  prop- 
erty is  sold  under  a  judgment  in  an  action  to  foreclose  a  mort- 
gage, the  sheriff's  entire  compensation  cannot  exceed  fifty  dollars. 

12.  For  taking  a  bond  for  the  liberties  of  the  jail,  one  dollar. 
For  taking  any  other  bond,  or  any  undertaking,  which  he  is  au- 
thorized to  take,  fifty  cents.  For  a  certified  copy  of  such  a  bond 
or  undertaking,  twenty-five  cents. 

13.  For  executing  any  mandate,  requiring  him  to  put  a  person 
into  possession  of  real  property,  other  than  a  warrant  specified 
in  subdivision  eighteenth  of  this  section,  and  removing  the  per- 
son in  possession,  one  dollar  and  fifty  cents,  and  the  same  travel 
fees  as  upon  the  service  of  a  summons. 

14.  For  each  person  committed  to  or  discharged  from  prison, 
in  an  action  or  a  special  proceeding,  one  dollar,  to  be  paid  by 
the  person  at  whoso  instance  he  is  imprisoned.  For  attending 
before  an  officer  for  the  |)urpose  of  surrendering  a  prisoner,  or 
receiving  into  custody  a  prisoner  surrendered,  in  exoneration  of 
his  bail,  including  all  his  services  upon  such  a  surrender  or  re- 
ceipt, one  dollar. 

lo.  For  attending  a  view,  two  dollars  for  each  day,  and  for 
travelling,  going  and  returning,  eight  cents  for  each  mile. 

IG.  For  bringing  up  a  prisoner,  upon  a  writ  of  habeas  corpus  to 
inquire  into  the  cause  of  detention,  one  dollar  and  fifty  eents; 
and  for  travelling  to  and  from  the  jail,  twelve  cents  for  each 
mile.  For  bringing  up  a  i)risoner.  upon  any  other  writ  of  habeas 
corpus,  the  «amc  fees;  and  for  attending  the  court  or  judge  there- 
upon, one  dollar  for  each  day.  The  slieriff  is  entitled,  in  addi- 
tion to  the  sums  specified  in  this  subdivision,  to  his  actual  and 
necessary  expenses. 

17.  For  any  services,  which  may  be  rendered  by^  a  constabh\ 
other  than  those  specially  provided  for  in  this  section,  the  same 
fees  as  are  allowed  by  law  to  a  constable  for  those  services. 

18.  For  executing  a  warrant.  t«>  remove  any  person  from  lands, 
belonging  to  the  people  of  the  State,  or  to  Indians,  such  a  sum 
as  the  comptroller  audit.s,  and  certifies  to  be  a  reasonable  com- 
pensation. 

10.  For  giving  notice  of  any  general  or  special  election,  to  all 
the  (►fllcers,  to  whom  he  is  roquirctl  by  law  to  give  such  a  notic<\ 
one  dollar  for  each  t«»wn  or  ward,  in  addition  to  the  expense  of 
publishing  the  notices,  as  required  by  law;  payable  from  the 
county  troasurj'. 

UO,  For  notifying  constables  to  attend  a  court,  fifty  cents  for 
each  constable  notified. 

21.  For  attending  a  term  of  a  court,  which  he  is  required  by 
law  to  attend,  for  each  day,  three  dollars. 

L.  1«?71,  ch.  -iir,  (0  Kilin.  S7).  §  1.  ara'd:  L.  1.S72,  ch.  26:  2  R.  S.  W4.  J  ^. 
and  suh8onii«»nt  BprHons:  also,  T-..  IWO,  oh.  225.  8  1  '4  T'.dm.  COS).  Am  d;  Ti. 
19<)7,  ch.  253.    In  tffoct  Sopt.  1,  19<17. 

9  :i:t08.  The  Iniit   fiection    qnnllfieil. 

The  last  sor>tion.  except  the  limitation  of  amount  contained  in 
subdivision  eleventh  thereof.  do<s  not  affect  any  special  statutory 
provisi(.n,  remaining  unrci^onlcd  after  this  title  takes  effect,  iv- 
Inting  lo  the  fens  and  expoiisos  of  the  shcriflP  of  the  city  and 
county  of  New  York,  (u-  the  ^licrifT  of  the  county  of  Kings. 

L.  1S«9.  oh.  500.  S  2:  L.  lS7n,  oh.  100.  g  2;  L.  1874,  oh.  102.  nnd  L..  1876, 
ch.  4H9,  S  2. 
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f  3800.  Id.  I   How  collected. 

The  fees  of  a  sheriff,  upon  an  execution  against  property, 
other  than  those  with  resjHjet  to  which  it  is  specially  prescribed 
by  statute,  either  that  they  must  be  paid  by  a  particular  person, 
ur  that  they  may  be  included  in  the  costs  of  the  party  in  whose 
favor  the  execution  is  issued,  must  be  collected  by  virtue  of  the 
i'xecution,  in  the  same  manner  as  the  sun  therein  directed  to  be 
collected. 

2    R.    S.   944,    i   3S. 

S  3310.  Corouer*«  fees. 

A  coroner  is  entitled  for  the  services  specified  in  this  section, 
to  the  following  fees: 

1.  For  performing?  any  duty  of  a  sheriff,  in  an  action  or  a 
special  proceeding,  in  which  the  sheriff  is,  for  any  cause,  dis- 
qualified, the  same  fees  to  which  a  sheriff  is  entitled  for  the 
name  services. 

2.  For  confining  a  sheriff  in  a  house,  by  virtue  of  a  mandate, 
and  maintaining  him  while  there,  two  dollars  for  each  day,  to 
be  paid  by  the  sheriff,  before  he  is  entitled  to  l)e  discharged. 

2  R.   S.   047,    II   39   (2  Ertni.   fl60)  ;   L.    1873,   ch.   ft33. 

1  3311.   [Ani'd,   18&S.]     StenoKrrapher's  feen. 

Except  where  otherwise  agreed,  or  when  special  provision  is 
otherwise  made  by  statute,  a  stenogrn^)hcr  is  entitled,  for  a  copy 
fully  written  out  from  his  stenographic  notes  of  the  testimony, 
or  any  other  proceeding,  taken  in  nn  action,  or  a  special  proceed- 
ing in  a  court  of  record,  or  before  a  judge  or  justice  thereof,  and 
fnrnished,  upon  re<jnest,  to  n  party  or  his  attorney,  to  the  fol- 
lowing? fees  for  en  en  folio:  Tn  a  trial  term  of  the  supremo  court, 
or  at  a  special  term  of  the  supreme  court  in  the  third,  fourth, 
fifth,  sixth,  seventh  or  eighth  judicial  districts,  six  cents;  in 
any  other  court  or  courts,  ten  cents;  and  for  the  copy  of  the  tes- 
timony required  to  be  made  in  any  proceeding  for  the  records 
cf  the  surrogate's  court  of  either  of  the  counties  of  New  York 
or  Kings,  ten  cents;  and  the  surrogate  may  order  that  the  fees 
for-  such  record  copy  be  paid  out  of  the  estate  to  which  the 
proceeding  relates. 

L,    189.5,   ch.   946. 

S  .^312.  TAniM,  1881,  1896,  1890,  1003,  1004.  10O5.  1000, 
1000.1  CotnpenAatlon  of  ctepnty^  MherlffM  and  conntableii 
attendlitK   coartn. 

A  constable  or  a  deputy  sheriff  is  entitled,  for  attending  a 
knitting  of  a  court  of  record,  pursuant  to  a  notice  from  the 
"sheriff,  to  a  fee  for  each  day's  actual  attendance,  in  any  county 
in  the  state,  to  l>e  fixed  by  the  lioard  of  supervisors  thereof, 
and  mileage  as  allowed  by  law  to  trial  jurors  in  courts  of  record. 
Such  fees  must  bo  paid  by  the  county  treasurer,  upcm  the  pro- 
duction of  the  certificate  of  the  clerk,  stating  the  number  of  days 
that  the  constable  or  deputy  sheriff  attended.  But  the  provisions 
of  this  section  shall  not  be  applicable  to  the  counties  of  Kings, 
New  York  and  Erie.  All  other  acts  or  sections  of  acts  conflict- 
ing herewfth  are  hereby  repealed. 

2  R.  fl.  047.  S  40  (2  E.lm.  600):  L.  IROO.  oh.  427:  T..  1S04.  rh.  ni; 
L.  Ift96.  rh.  420:  li.  1S09.  rh.  52.-:  L.  lfM)r?.  ch.  487;  I..  1904,  <h.  102; 
r..    1905.   ch.    804;   L.    1900,   ch.   117;    L.    1900,   cU.    174.     In  effect  Sept   1, 
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i  3818.  Fees  of  trtal  jurors. 

A  trial  juror,  in  an  action  or  a  special  proceeding,  in  a  court 
of  record,  iH  entitled,  except  an  otherwise  specially  prescribed 
by  Htatiite  in  a  particular  court,  or  a  particular  county,  to  the 
following  feen:  twenty-five  cents  for  each  cause  in  whidi  he  is 
empanelled,  to  he  paid  by  the  party  noticing  the  cause  for  trial; 
or,  if  it  is  noticed  by  more  than  one  party,  by  the  party  whom 
the  (ourt  directs  to  pay  it. 

'2   H.   S.   (H'.i,    I   37    (2   Edm.    662). 

8  881-f.  [Am'd,  1897,  18&8,  1899,  1900,  1908,  1904,  1906, 
1907.]  Suiiervtsorn  may  make  allo'vranee  to  flrrand  «Jid 
trial   Jarom. 

In  the  counties  within  the  city  of  New  York  the  board  of 
aldermen,  and  in  any  other  county  the  board  of  superrisors, 
may  direct  that  a  sum,  not  exceeding  three  dollars  in  addition 
to  the  fees  prescribed  in  the  last  section,  or  in  any  other  statu- 
tory i>rovision,  be  allowed  to  each  grand  juror,  and  each  trial 
juror  for  each  day's  attendance  at  a  term  of  a  court  of  record. 
of  civil  or  criminal  jurisdiction,  held  within  their  county.  If 
a  different  rate  is  not  otherwise  established  as  herein  providinl. 
each  juror  is  entitled  to  five  cents  for  each  mile  necessarily 
travelled  \jfr  him  in  going  to  and  returning  from  the  term;  but 
such  board  of  aldermen  or  board  of  supcryisors  may  establish 
a  lower  rate.  A  juror  is  entitled  to  mileage  for  actual  travel 
once  in  each  calendar  week  during  the  term,  except  that  in 
the  counties  of  Queens,  Roekland  and  Orange  grand  and  trial- 
jurors  may  be  paid  four  cents  a  mile  ^or  each  mile  neceasarily 
travehMl  in  going  to  and  returning  for  each  day  of  actual  travel 
during  the  term  in  lieu  of  any  other  mileage.  The  sum  so 
established  or  allowed  must  be  paid  by  the  county  treasurer  upon 
the  ciTtificate  of  the  clerk  of  the  court,  stating  the  number 
of  days  that  the  jurors  actually  attended,  and  the  number  of 
miles  traveled  by  him  in  order  to  attend.  The  amount  so  paid 
must  be  raised  in  the  same  manner  as  other  county  charges  are 
raised. 

2  R.  S.  Otn.  I  37,  amM,  L.  I»fi6.  ch.  307  («  Earn.  716),  «m'd.  L.  1807. 
di.  2.'{:  L.  isfm.  ch.  :Wi:  L.  isno.  rh.  4.19:  L.  1900,  ch.  585;  U  1906. 
eh.    247:    L.    1J>«»4.    ch.    UM  ;    L.    1006,    ch.    77;    L.    1906,   cb.    8S4 ;    I*    1907. 

ch.    148.      In    ofTcct    Sept.    1,    1907. 

1  3315.   Id.t  extra   pay   upon   protracted   trials. 

Where  the  trial,  by  a  jury,  of  an  issue  of  fact,  in  either  a 
civil  or  a  criminal  action  or  special  proceeding,  in  a  court  of 
record,  oceui»ies  more  than  thirty  days,  the  court,  b:r  an  order 
entered  in  tlie  minutes,  may  fix  and  allow,  to  each  jnror,  snch 
an  extra  compensation  as  it  deems  reasonable,  for  his  services 
thereupon:  the  amount  of  which  compensation,  together  with  thr 
expenses,  actually  and  necessarily  nicurred,  for  food  for  the 
jurors  during  the  trial,  is  a  county  charge. 

L.    1875,    oh.   3:J5,   am'd. 

§   3310.  Joror'ii   teen  In  Mpeolal   proeeedlnips. 

A  trial  juror,  sworn  in  a  special  proceeding,  before  a  judge  of 
a  <onrt  of  record;  or  upon  a  writ  <»f  inquiry:  or  upon  a  trial,  be- 
fore a  sheriff,  of  a  claim  to  jjersonal  i>n;perty,  seized  by  virtue  of 
a  warrant  of  attachment  or  an  execution:  is  entitled  to  twenty- 
five  cents,  to  bo  j)ni(l  by  the  person  nt  whose  instance  the  jury 
is   empanelle<l. 

2  R.    S.    C43,    part   of  5   37. 
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S  8317.  [Aju'dy  1800.]  Fees  of  printer*. 

Except  as  otherwise  specially  prescribed  by  law,  the  proprietor 
of  a  newspal^cr  is  entitled,  for  publishing  summons,  notice,  order, 
citation  or  other  advertisement,  required  by  law  to  be  published, 
other  than  the  session  laws,  for  each  folio,  to  seventy-five  cents 
for  the  first  insertion,  and  fifty  cents  for  each  subsequent  Insertion. 
In  counties  containing  wholly  or  partially  cities  of  the  first  class, 
the  proprietor  of  a  newspaper  is  entitled  for  publishing  such  no- 
tices, matters  and  advertisements  aforesaid,  other  than  the  session 
laws,  for  each  folio,  to  one  dollar  for  the  first  insertion,  and 
seventy-five  cents  for  each  subsequent  insertion.  The  compen- 
sation for  publishing  the  session  laws  must  be  fixed  by  the  board 
of  supervisors  at  not  more  than  fifty  cents  for  each  folio. 

^  L.  1»9.  ch.  ^3  (I  Sdm  700);  L.  1»».  ch.  831  (7  Edm.  48^;  L.  1874.  ch.  416  (9  Edm.  906); 
1*.  2«n^  Oh.  407.    In  effect  AprU  12,1906. 

f  8818.  IVItneflsen'  fee*  venerallr. 

A  witness  in  an  action  or  a  special  proceeding,  attending  before 
a  court  of  record,  or  a  judge  thereof,  is  entitled,  except  where 
another  fee  is  specially  prescribed  by  law,  to  fifty  cents  for  each 
day's  attendance;  and,  if  he  resides  more  than  three  miles  from 
the  place  of  attendance,  to  eight  cents  for  each  mile,  going  to  the 
place  of  attendance. 

L.  1840,  ch.  886, 1 8  (4  Edm.  688). 

S  8819.  Id.;  on  deposition  to  be  used  in  another  State. 

A  witness,  attending  before  a  commissioner  or  an  officer,  au- 
thorized to  take  his  deposition  to  be  used  without  the  State,  in  a 
case  other  than  one  specified  in  section  3327  of  this  act,  is  entitled 
to  two  dollars  for  each  day*s  actual  attendance  and  to  eight  cents 
for  each  mile,  going  to  the  place  of  attendance. 

2  R.  S.  868,  i  81,  amM;  L.  1867,  ch.  63,  f  2  (7  Edm.  BS). 

f  3820.  [Am*d,  1892,  1899,  1902,  1904;  1909.]  Receiver** 
commiMsious;   co»t  of  bond*}  trantees*    conkmlaiilonB. 

A  receiver,  except  as  otherwise  specially  prescribed  by  statute, 
is  entitled,  in  addition  to  his  necessary  expenses,  to  such  com- 
missions, not  exceeding  five  per  centum  upon  the  sums  received 
and  disbursed  by  him,  as  the  court  by  which,  or  the  judge  by 
whom,  he  is  appointed  allows.  But  if  in  any  case  the  commis- 
sions of  a  temporary  or  permanent  receiver,  so  computed,  shall 
not  amount  tu  one  hundred  dollars,  said  court  or  judge  may,  in 
its  or  his  discretion,  allow  said  receiver  such  a  sum,  not  exceed- 
ing one  hundred  dollars,  for  his  commissions  as  shall  be  com- 
mensurate with  the  services  rendered  by  said  receiver.  Any 
rfeceiver,  a.^isigiice.  giianiiau,  trustee,  committee,  executor,  admin- 
istrator or  person  appointed  under  section  one  hundred  and 
eleven  of  the  real  property  law  or  under  section  twenty  of  the 
personal  property  law  required  by  law  to  give  a  bond  as  such 
may  include  as  a  part  of  his  necessary  expenses,  such  reasonable 
sum,  not  exceeding  one  per  centum  per  annum  upon  the  amount 
of  such  bond  paid  his  surety  thereon,  as  such  court  or  judge 
allows.  A  trustee  of  an  express  trust  is  entitled,  and  two  or 
more  trustees  of  such  a  trust  are  entitled,  to  be  apportioned  be- 
tween or  among  them  according  to  the  services  rendered  by  thew 
respectively,  as  compensation  for  services  as  such,  over  and 
above  expenses,  to  commissions  as  follows:  For  receiving  and 
paying  out  all  sums  of  principal  not  exceeding  one  thousand 
dollars,  at  the  rate  of  five  per  centum.     For  receiving  and  pay- 

t»89 


§§  3321-22  AMOUNT  OF  FEES.  C  21,  t.  6 

iug  out  any  additional  Bums  of  principal  not  exceeding  ten  thou- 
sand dollars,  at  the  rate  of  two  and  one-half  per  centum.  For 
recfiviuK  and  paying  out  all  sums  of  principal  above  eleven 
thousand  dollars,  at  the  rato  (»f  one  per  centum.  And  for  re- 
ceivinj?  aud  paying  out  iucome  in  oacn  year,  at  the  like  rates. 
In  all  cases  a  just  and  reasonable  allowance  must  be  made  for  the 
necessary  expenses  actually  paid  by  such  trustee  or  trustees.  If 
the  value  of  the  principal  of  the  trust  estate  or  fund  equals  or 
exceeds  one  hundred  thousand  dollars,  each  such  trustee  is  en- 
titled to  the  full  commission  on  principal,  and  on  income  for  each 
year,  to  which  a  sole  trustee  is  entitled,  unless  the  trustees  are 
more  than  throe,  in  which  case  three  full  commissions  at  the 
rates  aforesaid  must  be  apportioned  between  or  among  them 
according  to  the  services  rendered  by  them  respectively.  If  the 
instrument  creating  the  trust  provides  specific  compensation  for 
the  services  of  the  trustee  or  trustees,  no  other  compensation  for 
such  services  shall  be  allowed  unless  the  trustee  or  trustees  shall, 
before  receiving  any  compensation  for  such  services,  by  a  writ- 
ten instrument  duly  acknowledged,  renounce  such  specific  com- 
pensation. 

L.  1802.  ch.  465;  L.  1809,  ch.  94:  L.  1902.  ch.  404;  L.  1904.  oh.  T55. 
ainM  b7  L.  1909,  ch.  65,  |  3.  See  note  87  of  notes  of  Board  of  Statutoty 
ConKollfiatlon    at   end   of  code. 

S  3321.  Fee*  of  county  treamirer  and  cbamberlaln  of  Tfe'vr 
York. 

A  county  treasurer,  or,  in  the  city  and  county  of  New  York,  the 
chuinberlain,  is  entitled,  for  the  services  specified  in  this  section, 
to  the  following  fees: 

For  receivi'ig  money  paid  into  court,  one-half  of  one  per 
centum,  upon  the  simi  so  received. 

For  paying  out  the  same,  one-half  of  one  per  centum,  upon  the 
sum  so  paid  out. 

For  Investing  money,  pursuant  to  the  direction  of  a  court,  one- 
half  of  one  p(»r  centum  upon  the  sum  invested,  not  exceeding  two 
hundred  dollars,  and  one-quarter  of  one  per  centum  upon  the 
excess,    over   two   hundred   dollars. 

For  receiving  the  interest  upon  an  investment,  and  payinir  the 
same  to  the  person  entitled  thereto,  one-half  of  one  per  centum 
upon  the  interest  so  received  and  paid. 
2  R.  S.  6S».  I  so  (i  Edm.  661).  and  L.  1849,  ch.  987  (4  Edm.  IV?). 

f  3322.  rAm*d.  1}N>4,  IfMO.]     Fee*  of  a  Jn«tlce  of  the  peaee, 

A  justice  of  the  pence  is  entitled,  for  the  services  specified  in 
this  .section,  to  the  following  fees: 

1.  In  an  action  brought  before  a  justice  of  the  peace: 

For  a   summr)us,    twenty-five   cents. 

For  an   order   of  urrest,   tweuty-tive   cents. 

For  a   warrant  of   attachment,   twentv-tive  cents. 

For  a  requisition  in  an  action  for  a  cnnttel,  twenty-five  cents. 

For  a  subpoena,  including  all  the  names  Inserted  therein, 
twenty-five  cents. 

For  the  acknowledgment  of  a  power  of  attorney,  twenty-five 
cents.' 

For  taking  an  affidavit,  or  administering  an  oath,  ten  cents. 

For  dr.MwiuK  an  atlldavit,  application,  or  notice,  required  by 
statute,  live  cents  for  each  folio. 
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For  drawing  a  bond  or  an  undertaking,  twenty-five  cents. 

For  hearing  an  application  for  a  comniission  to  examine  one 
or  more  witnesses,  lifty  ceuta. 

For  an  order  tor  such  commission,  and  attending,  settling,  and 
certifying  interrogatories,  fifty  cents. 

For  hearing  an  application  to  discharf?e  a  defendant  from  ar« 
rest,  or  to  vacate  or  modify  a  warrant  of  attachment,  or  increase 
the  plaintiff's  security  thereupon,  fifty  cents. 

For  on  adjournment,  except  where  it  is  made  by  the  justice 
upon  his  own  motion,  twenty-five  cents. 

For  a  venire,  twenty-five  cents. 

For  empanelling  and  swearing  a  jury,  twenty-five  cents. 

For  hearing  the  plaintiff's  evidence,  where  the  defendant  does 
not  appear,  twenty-five  cents. 

For  the  trial  of  a  demurrer,  twenty-five  cents. 

For  the  trial  of  an  issue  of  fact,  where  the  defendant  appears, 
one  dollar  and  fifty  cents  for  each  day  actually  spent  in  the  trial. 

For  receiving  and  entering  the  verdict  of  a  jury,  twenty-five 
cents. 

For  entering  judgment,  twenty-five  cents. 

For  filing  each  paper  required  by  statute  to  be  filed,  five  cents. 

For  a  transcript  of  a  judgment,  twenty-five  cents. 

For  a  copy  of  any  paper  for  which  a  fee  is  not  expressly  pre- 
scribed by  law,  six  cents  for  each  folio. 

For  an  execution  or  the  renewal  of  an  execution,  twenty-five 
cents. 

For  making  a  return  upon  an  appeal  from  a  judgment,  two 
dollars. 

For  an  order  directing  an  action  or  a  special  proceeding  to  be 
continued  before  another  justice,  twenty-five  cents. 

For  services  when  associated  with  another  justice,  in  any  cat*e 
where  a  fee  therefor  is  not  expressly  prescribed  by  law,  for  each 
day  actually  spent,  two  dollars. 

2.  In  a  special  proceeding,  or  an  action  not  brought  before  a 
jastice  of  the  peace: 

For  a  warrant,  in  a  case  where  a  fee  therefor  is  not  expressly 
prescribed  by  law,  twenty-five  cents. 

For  a  warrant  for  the  apprehension  of  a  person  charged  with 
being  the  father  of  a  bastard,  fifty  cents;  for  indorsing  a  war- 
rant,  issued  from  another  county,  twenty-five  cents. 

For  services  when  associated  with  another  justice,  in  any  case 
where  a  fee  therefor  is  not  expressly  prescribed  by  law,  for  each 
day  actually  spent,  U\q  dollars. 

For  a  precept  or  other  mandate,  whereby  a  special  proceeding 
is  commenced,  in  a  case  where  a  fee  therefor  is  not  specially 
prescribed  by  law,  twenty-five  cents. 

For  a  view  of  real  property,  in  a  case  where  it  is  required  by 
law,  fifty  cents. 

For  a  warrant  of  attachment  to  arrest  a  delinquent  juror  or 
witness,  twenty-five  cents. 

For  drawing,  signing,  and  depositing  with  the  clerk,  a  minute 
or  record  of  conviction  of  such  a  juror  or  witness,  or  of  any 
person  for  contempt,  in  any  case  where  a  fee  therefor  is  not 
specially  prescribed  by  law,  fifty  cents. 
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For  an  execution  upon  such  a  conviction  before  him,  twenty- 
five  cents. 

For  drawing,  copying,  and  certifying  a  bond,  an  undertaking, 
a  recognizance  or  otlier  written  security,  and  filing  the  same 
with  the  county  clerk,  or  other  oflBcer  with  whom  it  must  he 
lilod,  twenty-five  cents. 

For  a  warrant  of  commitment  for  any  cause,  twenty-five  cents. 

For  a  subpoena,  including  all  the  names  inserted  therein, 
twenty-five  c«*nt8. 

For  a  precept  to  notify  a  jury,  fifty  cents. 

For  empanelling  and  swearing  a  jury,  twenty-five  cents;  ex- 
cept in  prooe'.Miings  to  alter  or  lay  out  a  highway,  in  which  case 
he  is  entitled  to  two  dollars. 

For  hearing  the  matter,  concerning  which  a  jury  is  called, 
seventy-five  cents  for  each  day  actually  spent. 

For  receiving  and  entering  the  verdict  of  the  jury,  and  the 
order,  if  any,  thereupon,  twonty-five  cents. 

For  any  seivice  for  which  a  fee  is  not  expressly  allowed  by 
>his  subdivision,  and  for  which,  if  rendered  in  an  action  befoi*e 
a  justice,  a  fee  is  allowed  by  the  first  subdivision  of  this  section, 
*he  fee  allowed  in  such  an  action  for  the  same  service. 

For  taking  the  deposition  of  a  witness,  upon  an  order  made, 
or  commission  issued,  by  a  court  of  record  of  the  state,  or  a 
court  in  another  state  or  a  territory,  or  a  foreign  <;ountry,  ten 
rents  for  each  folio. 

For  making  the  necessary  return  and  certificate  thereto,  fifty 
cents. 

For  taking  en  affidavit  or  administering  an  oath,  ten  cents. 

2  R.  S.  264,  I  228  (2  Edm.  272).  amM,  and  2  B.  S.  637,  |  29  (2  Kdra. 
668),  am'd;  L.   1904,  ch.  282,  and  L.   1910,  ch.  324.    In  effect  Sept.  1.  lOlU. 

f   3323.    rA-iu'd,   180O.I      Oonntable'M    fees. 

A  constable  is  entitled,  for  the  services  specified  in  this  section, 
to  the  following  fees: 

1.  In  an  action  brought  before  a  justice  of  the  peace,  or  in  a 
justices'  court  of  a  city. 

For  serving  a  summons,  twenty-five  cents. 

For  serving  a  summons  and  executing  an  order  of  arrest,  one 
dollar. 

For  serving  a  summons  and  levying  a  warrant  of  attachment, 
one  dollar. 

For  serving  a  summons  and  affidavit,  and  executing  a  requisi- 
tion, in  an  action  for  a  chattel,  one  dollar. 

For  serving  an  order,  directing  the  action  to  be  continued  before 
a  justice,  other  than  the  one  before  whom  it  is  pending,  and  for 
attending  before  the  latter,  fift,v  conta.  and  fifty  cents  in  addition 
if  he  so  attends  with  a  person  in  his  custody. 

For  collecting  money  by  virtue  of  an  execution,  for  every  dolUr 
collected,  to  the  amount  of  fifty  dollars,  five  cents;  for  every  dol- 
lar collected  over  fifty  dollars,  two  and  one-half  cents.  Where 
a  judgment  or  an  execution  is  settled  after  a  levy,  the  constable 
is  entitled  to  poundage  upon  the  sum  at  which  the^  settlement  is 
made,  not  exceeding  the  value  of  the  property  levied  upon. 

For  each  mile  necessarily  traveled,  gomg  and  returning,  to 
serve  a  summons  or  to  serve  or  execute  any  other  mandate,  ex- 
cept a  venire,  the  distance  to  be  computed  from  the  place  of 
abode  of  the  person  served,  or  the  place  where  it  is  served,  te 
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the  place  where  it  is  returuablc,  ten  cents;  but  where  two  or 
more  mandateH  in  one  action  are  served  or  executed  upon  one 
journey,  or  where  a  mandate  is  served  upon  or^executed  against 
twe  or  more  persons  in  one  action,  he  is  entitled,  in  all,  to  only 
ten  cents  for  each  mile  necessarily  traveled. 

For  notifying  the  plaintiff  of  the  execution  of  an  order  of 
arrest,  twenty-five  cents;  and  for  going  to  the  plaintiff's  residence, 
or,  if  he  is  found  elsewhere,  to  the  place  where  he  is  found,  to 
serve  such  a  notice,  for  each  mile  travelled,  going  and  returning, 
ten  cents. 

For  subpoenaing  each  witness,  not  exceeding  four,  twenty-five 
cents. 

For  notifying  the  Jurors  to  attend  a  trial,  one  dollar  and  fifty 
cents. 

For  taking  charge  of  a  jury  during  their  deliberations,  fifty 
cents. 

Where  witnesses,  not  exceeding  fgur,  are  subpoenaed  by  any 
person  other  than  a  constable,  the  fee  therefor  is  ten  cents  each, 
(Subd.  am'd  by  L.  1890,  ch.  21.) 

2.  In  a  special  proceeding. 

For  notifying  jurors  to  attend  to  assess  damages,  in  proceedings 
relating  to  highways,  two  dollars. 

For  notifying  jurors  to  attend  in  any  other  case,  unless  a  fee 
therefor  is  specially  prescribed  by  law,  for  each  person  notified, 
ten  cents;  and  for  each  mile  actually  and  necessarily  travelled, 
going  from  and  returning  to  his  place  of  residence,  ton  cents. 

For  serving  a  precept  or  other  mandate,  bj'  which  the  special 
proceeding  is  commenced,  twenty-five  cents. 

For  serving  a  warrant,  in  any  case  where  a  fee  therefor  is  not 
specially  prescribed  by  law,  fifty  cents. 

For  serving  an  order,  directing  the  special  proceeding  to  be 
continued  before  a  justice  other  than  the  one  before  whom  it  is 
pending^  and  for  attending  before  the  latter,  with  or  without  a 
person  m  his  custody,  one  dr>llar. 

For  arresting  and  committing  any  person,  pursuant  to  process, 
one  dollar. 

For  subpoenaing  each  witnos?,  not  exceeding  four,  twenty-five 
cents. 

For  each  mile  norossnrily  travelbd,  going  and  returning,  to 
serve  or  execute  a  mandnte,  the  distance  to  be  computed  from 
the  pla,'e  where  it  is  served  or  executed,  to  the  place  where  it  is 
returnable,  unless  a  different  rate  of  travel  foes  upon  the  service 
or  execution  thereof  is  spocially  prescribed  by  statute,  ten  cents. 
Where  two  or  moro  maiulHtes  are  served  or  executed  in  one 
special  proceeding,  the  limitation  upon  the  amount  of  travel  fees 
specified  in  the  last  preceding  subdivision  applies. 

2  R.  S.  3«5.  i  299  (1  Ertm.  273).  amM;  rIro.  |  22''.  R.  S.;  L.  1866,  ch.  692, 17  (6  Edm.  806); 
L.  1869;  ch.  820,  i  1  (7  Edin.  48));  L.  ISTS,  ch.  334,  f  1. 

§  :f:{24.  I«1.:  nflldnvlt  npon  claim  for  travel  feen. 

A  constable,  who  charges  any  travelling  fees,  must  show,  by 

affidavit,  that  the  travel  was  necessary,  to  perform  the  service 

with    respect   to    which   it   is   charged:   that   no   more   miles   are 

charged  for,  than  were  actually  and  in  good  faith  travelled  for 

that  purpose:  that  he  had.  at  the  time,  no  other  official  or  private 

business  upon  the  route  so  travelled;  and  that  the  travelling  fe«».«* 

are  charged  upon  one  mandate  only,  which  must  be  attached  to 

or  described  in  the  affidavit.     The  justice  taxing  the  fees  must 

be  satisfied  that  the  miles  charged  for  were  actually  and  nc«efl- 

sarily  travelled,  as  stated  in  the  affidavit. 

L.  1860,  ch.  830, 1 2  (7  Edm.  480). 
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i   33225.   JuMtlce*N   court,  feeii   upon   a  comnilmiioit. 

A  party  recovering  costs  in  an  action  before  a  jii«tice  of  the 
])eace,  in  whost^  behalf  a  couiniission  has  been  isisued,  aud  who 
introduces  in  evidence  a  deposition  taken  thereunder,  w  entitled 
to  recovtT  his  actual  disbunsenientH  thereupon,  no^  excee<linif  the 
following  sums:  comniissioiivrs'  fees  for  taking  and  returning 
testimony,  one  dollar;  ench  subpoena  issued,  or  oath  adminis- 
tered, by  the  commissioner,  six  cents;  expense  of  serving  each 
subpoena,  twenty-five  cents:  each  witn«»ss's  fees  for  each  day's 
attendance  before  the  commissioner,  twenty-five  cents;  postage 
for  sending  and  returning  the  commission  and  papers  annexed 
thereto,  one  dollar. 

L.   1S41.  oh.   13R     H  3    (4  Bdm.   546). 

8   3320.   Id.;  Jurors*   fees. 

Except  as  otherwise  specially  prescribed  by  law,  a  peraoii»  noti- 
fied to  attend  as  a  juror,  is"  entitled  to  twenty-five  cents  for  at- 
tending and  serving  upon  the  trial  of  an  action  or  the  hearing  of 
a  si)ecial  i)rocee<ling,  before  a  justice  of  the  peace;  and  to  ten 
cents  for  attending  to  serve,  where  he  is  not  sworn. 

2  R.   S.   2G5.    f   22N    (2   Edm.   273)  :    L.    1806.  ch.   602,    i  9   (6  Edm.    800). 

1  3S27.  ld.$   wltnesseii*    fee*. 

A  witness  is  entitled  to  twenty-five  cents  for  each  day's  actual 
attendance,  before  a  justice  of  the  peace,  in  an  action  or  a 
special  proceeding,  or  before  a  commissioner  appointed  by  a  jus- 
tice of  the  peace,  or  In^fore  a  justice  of  the  peace  taking  a  d^ 
I)osition  to  be  used  in  a  court,  not  of  record,  of  another  State, 
or  a  territory  of  the  United  States. 

Part  of  I  228,   R.   S..   and   i  10  of  act  of  1866. 

S  3328.  Id.;   feeii  to  be  paid  before   services   rendered. 

A  justice  of  the-  peace,  or  a  constable,  juror,  or  witness,  before 
a  justice  of  the  i)eace.  is  not  obliged  to  render  any  service  speci- 
fied in  this  title,  without  the  previous  payment  or  tender  of  his 
fee  therefor. 

2  R.    a.    650,    part  of  f    6    (2  Rim.    070). 

I  3320.  Id.;  by  whom  fees  to  be  paid. 

In  nn  action  before  a  justice  of  the  peace,  if  any  services  are 
rendered  for  a  party,  and  he  neglects  to  pay  the  fcH?s  allowed 
therefor  by  law,  thf  other  party  may  pay  those  fees,  and  the 
amount  thereof  must  be  ta.\ed  as  part  of  his  costs,  if  he  recovers 
costs. 

I  3330.  Certain  special  provisions  excepted  from  tbl* 
title. 

The  allowance  of  n  foe,  by  this  title,  does  not  apply  to  a  case, 
where  special  provision  is  otherwise  made  by  statute  for  eom- 
l)eusatiou  for  a   particular  service. 

S  3331.  Pro^'ision  as  to  clianire  In  fees. 

Where  an  officer  has.  when  this  title  takes  effect,  commenoed 
the  performance  of  a  service,  f<>r  which  a  fee  is  allowed  by  the 
statutes  heretofore  in  force,  lie  is  entitled  to  the  fee  so  allowed, 
for  the  completion  of  that  service,  and  he  is  not  entitled  to  the 
fee  for  the  same,  or  a  corresjmnding  service,  allowed  by  this  titU. 
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I  aasin.  [Added,  l»Of>.]  Presentatioii  of  claims  by 
Jurors    and  disposition  of  nnelnlmed  fees. 

All  jurors  including  those  in  a  criminal  action  or  special  pro- 
oeodinj?  in  a  court  or  before  an  officer  duly  stmimoneo  and  who 
served  an  provided  for  by  the  laws  of  this  Btate  and  are  entitled 
to  payment  therefor,  mnat  present  their  claims  to  the  proper  otti- 
tial  designated  by  law  for  the  payment  of  juror's  fees,  on  or  be- 
fore the  thirty-iirst  day  of  December  of  the  year  succeeding  or 
follcvring  the  year  in  which  such  services  were  rendered  and  per- 
formed, and  failure  to  comply  with  this  provision  shall  be  a 
forfeiture  of  the  payment  for  »uch  claims  or  services  thereafter. 
All  notices  issued  requiring  jurors  to  attend  at  a  term  of  court 
or  at  a  meeting  of  the-  grand  jury,  shall  have  printed  thereon 
the  foregoing  provision  relating  to  forfeiture?  of  fees.  All  moneys 
or  jurors'  fees  forfeited  by  the  provisions  of  this  section  shall 
be  transferred  and  applied  to  the  fund  of  such  county  or  city, 
from  which  they  were  paid,  on  or  before  the  first  day  of  March, 
in  each  year. 

Added  by  L.  1909.  ch.  65.  1>orlVBtlon -^  L.  1899,  ch.  150.  II  1-8.  See 
note  31  of  notes  of  Board  of  Statntory  OonHoUdatioQ  at  end  of  code. 

f  3832.  This  title   applies   to  eflTll   eases  only. 

Except  as  otherwise  expressly  prescribed  therein,  this  title 
does  not  apply  to  a  service  rendered  in  -a  criminal  action  or 
Special  proceeding,  in  a  court  or  before  an  officer. 
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CHAPTER  XXII. 

Definitions  and  Regulations  Concerning  the  Coo 
struction,  Effect,  and  Application  of  this  Act. 

TITLE  I.—  GeAonl  DeanltloAt,  aAd  B«l«t  of  C«Bilr«ett«B. 

TITLE  IT,—  ProTlilou  B«^lallB«  tk%  Eflltet  Mid  IppUotttlw  of  UU  AM. 

TITLE  L 

General  definitionB,  and  rules  of  oonstruotion* 

0ec.  8338.  Definition  of  "  action  ". 
8884.  Id.;  "special  proceeding". 
8336.  DlTlBion  of  actlooB  Into  cItU  and  crimlnaL 
8836.  Definition  of  **  crlmtnal  action  ". 
8387.  Id.;   **  cItU  action  ". 
3838.  Parties  to  a  cItU  action. 
8330.  Only  one  form  of  civil  action. 
.8340.  Rule  of  construction  as  to  pabllcatlon,  etc..  In  certain  caaea. 

8341.  Id.;  as  to  certain  special  prorlslons  relating  to  New-ToA  eltj, 

8342.  Id.;  ss  to  county  court. 

8343.  Miscellaneous  general  definitions  and  rules  of  construction. 


%  8888.  DellAttlon  of  ^  aetion  >% 

The  word  **  action  ",  as  used  in  the  New  Revision  of  the  Stat- 
utes, when  applied  to  judicial  proceedings,  signifies  an  ordinary 
prosecution,  in  a  court  of  justice,  by  a  party  against  another 
party,  for  the  enforcement  or  protection  of  a  right,  the  redress 
or  pfeyention  of  a  wrong,  or  the  punishment  of  a  public  offiaice* 

Ck>.  Proc,  I  2. 

i  8884.  Id.  I  **  ■peoial  proeeedtnir  ^* 

Every  other  prosecution  by  a  party,  for  either  of  the  ^mpoiicf 
specified  in  the  last  section,  is  a  special  proceeding. 
Id..  S  3. 

S  8338.  Dtvlaion  of  fictions  into  cItII  and  criminal* 

Actions  are  of  two  kinds; 

1.  Civil. 

2.  Criminal. 
Id..  S  4. 

i  3330.    Deflntion  of  **  criminal  action  *\ 

A  criminal  action  is  prosecuted  by  the  people  of  the  State,  as 
a  party,  against  a  person  charged  with  a  public  offence,  for  the 
punishment  thereof. 

Id.,  s  6. 

8  8837.  Id.)  M  civil  action  >% 

Every  other  action  is  a  civil  action. 
Id.,  f  e. 

S  3838.  Partiea  to  m  cItII  action. 

The  party  prosecuting  a  civil  action  is  styled  the  plaiatli?; 
adverse  party  is  styled  the  defendant. 

Id.,  S  70. 
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I  a889.  Only  ob«  form  of  oItII  aotion. 

There  is  only  one  fonn  of  civil  action.  The  distinction  between 
actions  at  law  and  suits  in  eqnity,  and  the  forms  of  those  actions 
and  suits,  hare  bMB  ahoUahed. 


I  8840.  &«le  off  eoBBtr«etlOB  as  to  pvbUoatlOA,  ete«,  In 
oovtAlB  oases* 

Bach  proyision  of  this  act,  requiring  the  publication  of  a  sum- 
mons, notice,  or  other  paper,  in  one  or  more  newspapers,  or  author- 
izing or  requiring  a  court,  or  a  judge,  to  designate  one  or  more 
newspapers,  in  which  such  a  publication  must  be  made,  or  requir- 
ing the  posdng  of  a  notice  or  other  paper,  is  to  be  construed  as  not 
affecting  any  special  provision  of  the  statutes,  remaining  unre< 
pealed  after  the  former  provision  takes  effect,  prescribing  one  or 
more  particular  newspapers,  in  which  such  a  publication  must  or 
may  be  made,  or  one  or  more  particular  places  in  which  notices 
or  other  legal  papers  must  or  may  be  posted,  in  a  particular  lo- 
cality, or  in  a  partlciilar  case. 


f  8841*  ia.|  as  to  oortaln  spooial  proTlsfons  rolatlas  to 
No^r-Torlc  oity. 

Each  provision  of  this  act  is  to  be  construed  as  not  affecting 
any  spedal  provision  of  the  statutes,  remaining  unrepealed  after 
the  former  provision  takes  effect,  which  is  applicable  exclusively 
to  an  action  against  the  mayor,  aldermen,  and  commonalty  of  the 
etiy  of  New- York,  including  the  recovery,  entry,  and  collection  of 
a  judgment  in  such  an  action. 


S  8842.  Id.  I  as  to  eovnty  oowt. 

Bach  provision  of  this  act  conferring  power  npon,  or  authoriz- 
ing a  proceeding  to  be  taken,  at  a  general,  special,  or  trial  term, 
which  is  applicable  to  a  county  court,  is  to  be  construed  as  apply- 
ing to  any  term  of  the  county  court,  held  pursuant  to  an  ap* 
D<Hntment  made  as  prescribed  by  law. 


f  8848.  [Am'd,  1908.1  Hlsoellaaoovs  sett«>«l  deflnltToas 
and  roles  of  eoastmotton. 

In  construing  this  act,  the  following  rales  must  be  observed, 
except  where  a  contrary  intent  is  expressly  declared  in  the  pro- 
vision to  be  construed,  or  plainly  apparent  from  the  context 
thereof: 

1.  rSnbdiv.  1  repealed  Jan.  1,  1896;  L.  1805,  ch.  MQ.I 

2.  The  word  **  mandate ",  includes  a  writ,  process,  or  other 
written  direction,  issued  pursuant  to  law,  out  of  a  court,  or 
made  pursuant  to  law,  by  a  court,  or  a  judge,  or  a  person  acting 
as  a  judicial  offlcer,  and  commanding  a  court,  board,  or  other 
body,'  or  an  officer,  or  other  person,  named  or  otherwise  desig- 
nated therein,  to  do,  or  to  refrain  from  doing,  an  act  thsNiii 
■pedfled. 
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3.  The  word,  "judge",  includes  a  jtistice,  surrogftte,  recorder, 
justice  of  the  peace,  or  other  judicial  officer,  authorised  or  re- 
quired to  act,  or  prohibited  from  actiug,  in  or  with  respect  to  the 
matter  or  thing,  referred  to  in  the  proyiaioa.  wherein  that  word  is 
used. 

4.  The  word,  "  clerlL  ",  signifies  the  clerlL  of  the  court,  wherein 
the  action  or  special  proceeding  is  brought,  or  wherein,  or  by 
whose  authority,  the  act  is  to  be  done,  which  is  referred  to  in 
the  provision  in  which  it  is  used.  If  the  action  or  special  proceed- 
ing is  brought,  or  the  act  is  to  be  done,  in  or  by  the  authority  of 
the  supreme  court,  it  signifies  the  clerk  of  the  county  wherein  the 
action  or  special  proceeding  is  triable,  or  the  act  is  to  be  done. 

5.  The  word,  *'  report  *\  when  used  in  connection  with  a  trial, 
or  other  inquiry,  or  a  judgment,  means  a  referee's  report;  and 
the  word,  "  decision  ",  when  used  in  the  same  connection,  means 
the  decision  of  the  court  upon  a  hearing,  or  the  trial  of  an  issue, 
before  the  court,  without  a  jury. 

6.  7,  8.  [Repealed,  1892,  ch.  677.] 

9.  A  "  personal  injury  "  includes  libel,  slander,  criminal  con- 
versation, seduction,  and  malicious  prosecution;  alao  an  assault, 
battery,  false  imprisonment,  or  other  actionable  injury  to  the 
person  either  of  the  plaintiff,  or  of  another.  (See  §  1910,  subd.  1.) 

10.  An  "  injury  to  property  "  is  an  actionable  act,  whereby  the 
estate  of  another  is  lessened,  other  than  a  personal  injury,  or  the 
breach  of  a  contract. 

11.  The  word,  "  affidavit  *\  includes  a  verified  pleading  in  an 
action,  or  a  verified  petition  or  answer  in  a  special  proceeding. 

12.  A  warrant  of  attachment  against  property  is  said  to  be 
"  annulled  ",  when  the  action,  in  which  it  was  granted,  abates  or 
is  discontinued;  or  a  final  judgment,  rendered  therein  in  favor  of 
the  plaintiff,  is  fully  paid;  or  a  final  judgment  is  rendered  therein 
in  favor  of  the  defendant.  But,  in  the  case  last  qiedfied,  a  stay 
of  proceedings  suspends  the  effect  of  the  annulment,  and  the  re- 
versal or  vacating  of  the  judgment  revives  the  warrant. 

13.  The  term,  "judgment  creditor",  signifies  the  person  who  is 
entitled  to  collect,  or  otherwise  enforce,  in  his  own  right,  a  judg- 
ment for  a  sum  of  money,  or  directing  the  payment  of  a  sum  of 
money. 

14.  A  **  judgment  creditor's  action "  is  an  action  brought  as 
prescribed  In  article  first  of  title  fourth  of  chapter  fifteenth  of  this 
act,  or  any  other  action,  brought  by  a  judgment  creditor  to  aid 
the  collection  of  a  judgment  for  a  sum  of  money,  or  directing  the 
payment  of  a  sum  of  money. 

15.  [Repealed,  1892,  ch.  677.] 

16.  A  "  distinct  parcel "  of  real  property  is  a  part  of  the  projH 
erty  which  is  or  may  be  set  off  by  boundary  UneSy  as  distinguished 
from  an  undivided  share  or  interest  therein. 

17.  [Repealed,  1892,  ch.  677.] 

18.  A  "domestic  corporation'*  is  a  corporation  created  by  or 
under  the  laws  of  the  State;  or  located  in  the  State,  and  created 
by  or  under  the  laws  of  the  United  States,  or  by  or  pursuant  to 
the  laws,  in  force  in  the  colony  of  New- York,  before  the  19th  day 
of  April,  in  the  year  1775.  Every  other  corporation  is  a  "  foreign 
corporation ".  ... 

19.  The  terms,  "  trial  juror  ",  and  "  trial  jury  ",  aw  respectivaly 
eqoivalent  to  the  tanaa.  "  pedt  juror  ",  and  "  petit  jorx  "•  ••  QMd 
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in  the  oonstitution  and  laws  of  the  State.  The  word,  "  notify  ", 
as  naed,  with  respect  to  procuring  the  attendance  of  a  juror,  is 
eqniTalent  to  the  word,  '/summon'',  as  used  in  the  like  con- 
nection, in  the  same  constitiition  and  laws. 

20.  The  word,  "  action ",  refers  to  a  civil  action;  the  word 
"judgment ",  to  a  judgment  in  such  an  action;  the  term,  "  special 
proceeding  ",  to  a  civil  special  proceeding;  the  word,  "  order  ",  to 
an  order  made  in  such  an  action  or  special  proceeding;  the  words, 
"  an  action  of  ejectment ",  to  an  action  to  recover  the  immediate 
possession  of  real  property. 

21-24.  [Repealed,  1802.  ch.  GTTJ 

£..  1878.  ch.  449,  |  2;  Go.  Proe.,  f  466;  id.,  f  462;  id.,  |  463;  Id.,  1464* 
L.  1875.  ch.  27;  2  K.  S.  0.50,  |  4  (2  Bdm.  660).  Am'd,  L.  1000,  ch,  65, 
I  8.     8m  DOte  88  of  notes  of  Board  of  Btatatory  Cooaolidatlon  at  end  of 
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TITLE  n. 

Proviiioiui  regrolating  the  effect  and  applicatioB  of  thia  aoi. 


Bee.  8844.  Short  title  of  this  aet^ 

8846.  Role  of  etrict  conetruction  not  applicable  tbereto. 

8346.  Punlabment  of  crimes  and  mlademeanors  created  thereby. 

8347.  Application  of  certain  portltma  thereof    regulated  and  qnalUled. 
8848.  Id.;  what  deemed  commencement  of  acttoa,  etc. 

8340.  Id.;  when  proceedings  to  be  nnder  former  statutes. 

3350.  Effect  of  this  act  upon  trial  jurors  and  Juries,  in  criminal  canaea. 

8361.  Id.;  upon  grand  jurors  and  juries. 

3862.  Id.;  upon  proceedings  taken,  or  rights  accrued,  etc.,  under  former 

statutes. 
3868.  Id.;  upon  former  appointment  ef  terms. 
3364.  Id.;  upon  officers  and  offices. 
3366.  When  this  act  deemed  to  hare  been  pasted,  atd 
8866.  When  this  act  takes  effect. 

I  8844.  Sbort  title  of  tbls  sust. 

This  act  constitutes  a  portion  of  the  New  Revision  of  the  Stat- 
ntes.  It  may  be  styled,  in  any  act  of  the  legislature  or  proceeding 
in  a  court  of  justice,  or  wherever  it  is  otherwise  referred  to^ 
**  The  Code  of  Civil  Procedure  ". 

li.   1876,   ch.   449,   }  1. 


S  884S.  Rule  of  strict  construotion  mot  appliOAble  tbere««. 

The  rule  of  the  common  law,  that  a  statute  in  derogation  of  the 
common  law  is  strictly  construed,  does  not  apply  to  this  act. 
Go.  Proc.,  f  467. 

I  8846.  Punisliinent  of  orlinea  and  mlsdemesiiftom  ojreated 
thereby. 

Where  it  is  prescribed,  in  a  provision  of  this  act,  that  a  person 
doing  or  omitting  to  do  any  act  is  guilty  of  a  particular  crime,  or, 
generally,  of  a  misdemeanor,  he  shall  be  punished  therefor  in  the 
manner  and  to  the  extent,  prescribed  by  the  statutes  remaining 
unrepealed  after  the  provision  in  question  takes  effect,  for  the 
punishment  of  the  crime  so  specified;  or  for  the  punishment  of  a 
misdemeanor,  the  punishment  of  which  is  not  spe^ally  prescribed 
in  the  statute  defining  it. 

I  .t347.  rAin*d,  189R,  lfM>9.1  Applicntlon  of  certain  por- 
tlona   thereof  rean&lated  and  qnaliHed. 

Tlio  application  and  effect  of  certain  portions  of  this  act  are 
d(»clnred  and  regulated  as  follows;  except  that,  where  a  par- 
ticular provision,  included  within  a  chapter  or  a  portion  of  a  chap- 
ter, specified  in  a  subdivision  of  this  section,  expressly  designates 
the  courts,  persons,  or  proceedings,  affected  thereby,  that  pro- 
vision is  deemed  excluded  from  the  application  and  effect,  pre- 
scribed in  the  subdivision. 

1.  [Am*cl,  ifMM),]  In  chapter  second,  the  prisoners  referred  to 
are  civil  prisoners  only,  except  that  article  third  of  title  second 
thereof,   applies  to  all  prisoners,   civil  or  criminal. 

2.  In  chapter  third,  sections  303,  304,  305,  and  306  apply  to 
trial  jurors  upon  the  trial  of  an  indictment  or  other  criminal 
cause;  as  prescribed  in  subdivision  seventh  of  this  section,  with 
respect  to  the  application  of  titles  third  and  fourth  of  chapter 
tenth,  and  as  specified  in  the  next  two  sections. 

900 


c22,t.2  APPLICATION  OF  PROVISIONS.  §  3517 

3.  In  chapter  fifth,  sections  446,  449,  450,  454,  455,  and  458 
to  468,  both  inclusive,  apply  to  an  action  commenced,  in  any 
court  of  the  State,  on  or  after  the  first  day  of  September,  1877. 

4.  [Am'd,  18I»6.J  The  remainder  of  chapter  fifth,  and  the 
whole  of  chapter  sixth,  apply  only  to  an  action  commenced,  on  or 
after  the  first  day  of  September,  1877,  in  the  supreme  court, 
the  city  court  of  the  city  of  New  York,  or  a  county  court. 

5.  [Am*cl,  1909.1  Chapter  seventh,  excluding  articles  first  and 
second  of  title  fourth  thereof,  applies  on)y  to  an  action,  in  one 
of  the  courts  specified  in  subdivision  fourth  of  this  section,  in 
which  an  application  for  an  order  of  arrest,  an  injunction  order, 
or  a  warrant  of  attachment  against  property,  is  made,  on  or 
after  the  first  day  of  September,  1877.  Articles  first  and  second 
of  title  fourth  of  that  chapter  apply  only  to  proceedings  taken, 
in  one  of  those  courts,  on  or  after  that  date. 

6.  IAm»d,  1882,]  Chapter  eight  applies  only  to  the  proceed- 
ings taken  on  or  after  the  first  day  of  September,  1877,  in  an 
action  or  special  proceeding  in  one  of  the  courts  specified  in 
subdivision  fourth  of  this  section;  except  that  sections  721,  722, 
724  to  727,  both  inclusive,  and  817  to  810,  both  inclusive,  apply 
to  all  courts  of  record;  sections  728,  729,  730,  749,  787,  788,  810 
to  816,  both  inclusive,  and  826,  to  proceedings,  taken  on  or  after 
that  day,  in  any  court  or  before  any  officer  or  body;  and  sections 
723,  764,  765,  785,  789,  790.  and  825,  to  all  courts. 

7.  tAm'd,  1009.]  In  chapter  tenth,  titles  first,  second,  and 
sixth,  and  article  second  of  title  fifth,  apply  only  to  proceedings 
taken,  on  or  after  the  first  day  of  September,  1877,  in  one  of 
the  courts  specified  in  subdivision  fourth  of  this  section.  Article 
third  of  title  third  and  article  first  of  title  fifth,  of  that  chapter 
apply  only  to  jurors  drawn  for,  and  juries  formed  at,  a  term 
of  a  court,  commencing  not  less  than  twenty  days  after  the 
first  day  of  May,  1877.  Subject  to  that  qualification,  they 
apply  to  jurors  selected  under  the  statutes,  remaining  unrepealed 
after  that  day,  and  the  lists  and  ballots  prepared  accordingly, 
until  new  jurors  are  selected,  and  new  lists  and  ballots  are  pre- 
pared, as  prescribed  in  those  titles.  The  same  portions  of 
chapter  tenth,  excluding  article  third  of  title  third,  apply  equally 
to  a  criminal  and  a  civil  action  or  special  proceeding,  and  to  a 
court  of  criminal  and  a  court  of  civil  jurisdiction.  Article  third 
of  title  third  of  this  act  and  article  sixteen  of  the  judiciary  law 
do  not  affect  any  special  provision  of  law,  remaining  nnrepealed 
after  the  first  day  of  May,  1877,  whereby  trial  jurors  are  directed 
to  be  procured,  for  a  particular  court  of  record,  from  a  particu- 
lar locality;  or  whereby  a  county  is  divided  into  two  or  more 
jury  districts,  and  the  selecting,  drawing,  summoning,  or  attend- 
ance of  jurors  from  the  particular  locality,  or  the  different  jury 
districts,  is  regulated.  Each  of  those  provisions  becomes  appli- 
cable to  and  affects  the  selecting,  drawmg,  notifying,  or  attend- 
ance of  jurors,  as  prescribed  in  those  articles,  in  like  manner 
as  they  appUed  to  and  affected  the  statutes  previously  in  force, 
upon  the  same  subject.  So  much  of  the  provisions  of  articles 
seventeen  and  eighteen  of  the  judiciary  law,  as  relates  to  the 
remission  or  enforcement  of  a  fine  imposed  npon  a  trial  juror, 
applies  to  a  fine  imposed  upon  a  grand  juror,  as  orescribed  in 
the  statutes  remainmg  nnrepealed  after  the  first  aay  of  May, 
1877. 

8.  In  chapter  eleventh,  articles  first  and  second  of  title  first* 
and  the  whole  of  title  third,  apply  only  to  proceedings  in  onff 
of  the  counts  specified  in  subdivision  fourth  of  this  section,  taken 
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on  or  after  the  first  day  of  September,  18T7.  But  where  an 
action  has  been  commenced  in  either  of  those  courts,  before 
that  date,  a  judgment  by  default  must  be  taken  therein,  aa  pre- 
scribed by  the  statutes  in  force  on  the  thirty-first  day  of  August, 
1877. 

9.  Chapter  twelfth  does  not  affect  the  statutes  remaining  va^ 
repealed  after  the  first  day  of  September,  1877,  touching  the 
review  of  proceedings  in  a  criminal  cause. 

10.  Chapter  thirteenth  applies  only  to  an  execution  issued,  on 
or  after  the  first  day  of  September,  1877,  out  of  a  court  of 
record,  other  than  an  execution  issued  out  of  such  a  court. 
aud  directed,  pursaaut  to  law,  to  a  constable  or  marshal;  and 
to  sales  and  other  proceedings,  by  virtue  of  an  execution  directed 
to  a  sheriff,  and  delivered  to  him,  after  that  date.  Sections 
14i;i  and  1414,  and  sections  1417  to  1427,  both  induaiTe,  apply 
only  to  a  case  where  such  an  execution  is  issued  out  of  one 
of  the  conrts  specified  in  subdivision  fourth  of  this  section;  or 
where  a  warrant  of  attachment  against  property  is  granted  on 
or  after  that  date,  in  an  action  brought  in  one  of  those  courts. 
Title  third  of  that  chapter  applies  only  to  an  execution,  issued 
upon  a  judgment  rendered  in  one  of  those  courts. 

11.  [Am'd,  1H03,  looo.]  So  mnch  of  chapters  fourteenth,  fif- 
teenth, sixteenth,  seventeenth,  eighteenth,  nineteenth  and  twen- 
tieth, as  regulates  the  proceedings  to  be  taken  in  an  action  or 
special  proceeding,  and  the  effect  thereof,  applies  only  to  an  ac- 
tion or  a  special  proceeding  commenced  on  or  aft^r  the  first  day 
of  September,  188().  And  all  appeals  taken  from  any  order,  sen- 
tence, decree  or  determination  of  a  surrogate's  court  made  or 
entered  in  such  court  on  or  after  the  first  day  of  September. 
1880,  in  any  matter  or  proceeding  pending  or  undetermined  in 
such  court  on  the  first  day  of  September,  1880:  and  all  appeals 
to  the  court  of  appeals  from  any  order  or  judgment  of  the 
supreme  court  affirming,  reversing  or  modifying  any  such  order, 
sentence,  decree  or  determination  of  a  surrogate's  court  shall  be 
taken  and  perfected,  heard  and  decided  in  conformity  to  the 
laws  and  prnctice  regulating  appeals  from  orders,  sentences 
and  decrees  of  surrogate's  court,  and  the  hearing  and  decision 
thereof,  in  force  in  this  State  on  the  thirtieth  day  of  April, 
1877,  and  all  appeals  from  any  order,  sentence,  decree  or  de- 
termination of  such  court  brought  in  conformity  thereto 
since  the  first  day  of  September,  1880,  are  hereby  declared  to 
be  valid  and  effectual,  except  that  sections  1670  to  1685.  both 
inclusive,  apply  also  to  the  proceedings  therein  specified,  taken, 
after  that  date,  in  an  action  theretofore  commenced,  or  upon 
a  judgment  theretofore  rendered,  and  section  1674  applies  to  a 
notice  of  pendency  of  action  theretofore  or  thereafter  filed;  sec- 
tions 1881  to  18(^,  both  inclusive,  do  not  apply  to  an  action 
upon  any  bond  therein  specified,  where  an  order,  allowing  any 
person  to  prosecute  the  bond  in  the  name  of  the  people,  has 
been  duly  made  before  that  date  and  is  then  in  force,  in  which 
case  future  actions  upon  the  same  l)ond  are  regulated  by  the 
laws  in  force  on  the  day  before  that  date,  notwithstanding  the 
repeal  thereof;  sections  2258  to  2265,  both  inclusive,  apply  alao 
where  a  final  determination  has  been  made  before  the  first  day 
of  September,  IRSO,  in  proceedings  taken  under  any  statute 
superseded  by  the  title  containing  those  sections,  and  to  the 
process  Issued  thereupon:  sections  282(1  to  2344,  both  inclusive, 
apply  also  to  proceedings  taken  before  that  date,  under  any 
statute  snperseaod  by  the  title  (*ontaining  them,  whether  a  com- 
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mittee  has  or  has  uot  beeu  api)oiuteil;  Bectioii  2537  applies 
also  to  every  payment  or  deposit  therein  specified  made  on  or 
after  the  first  day  of  September,  1880;  section  275G,  except  the 
words  **  upon  the  hearing  before  the  surrogate "  applies  to 
actions  theretofore  or  thereafter  commenced  pursuant  to  article 
second  of  title  three  of  chapter  fifteen;  and  sections  2798  to  2801, 
both  inclusive,  apply  also  to  a  case,  where  a  decree  for  the  sale 
or  other  disposition  of  the  real  property  of  a  decedent,  has  been 
duly  made,  before  that  date,  in  a  surrogate's  court. 

12.  So  much  of  chapters  nineteenth  and  twentieth,  as  relates 
to  thj  jurisdiction  of  the  several  courts  therein  specified,  applies 
only  to  an  action  or  special  proceeding  commenced  on  >or  after 
the  first  day  of  September,  1880. 

13.  In  chapter  twenty-first,  titles  first,  second,  and  third  apply 
only  to  an  action  in  one  of  the  courts  specified  in  subdivision 
fourth  of  this  section. 

14.  [Added,  1804.]  The  disqualification  of  jurors,  as  pro- 
vided in  section  eleven  hundred  and  sixty-six  of  this  act,  snail 
apply  to  all  courts. 

Am'd,  L.  180«,  ch.  42;  L.  1894.  cb.  725;  L.  1805,  eb.  M6;  L.  1909, 
ch.  65*  f  8.  Seo  notes  80,  90»  91,  92  of  notes  of  Board  of  Statutory  Oon- 
solldation    at   end   of   code. 

f  8S48.  Id.;  "wliiat  deemed  contndieiiceinent  of  Action^  etc. 

Where  a  provision  of  this  act  is  made  applicable  by  the  last 
section,  to  an  action  or  special  proceeding  commenced  on  or  after 
a  day  therein  specified,  if,  before  that  date,  a  summons  in  an. 
action,  or  a  citation  issued  from  a  surrogate's  court,  has  beeu 
served  upon  one  or  more,  but  not  upon  all,  of  the  persons  to  be 
served;  or  an  order  for  the  service  of  a  summons  as  prescribed 
in  article  second  of  title  first  of  chapter  fifth  of  this  act  has 
been  made;  or,  in  a  special  proceeding,  elsewhere  than  in  a  surro- 

Sate's  court,  the  petition  or  other  paper,  upon  which  the  first  or- 
er,  process,  or  other  mandate  may  oe  made  or  issued,  has  not 
been  presented,  the  action  or  special  proceeding  is  not  deemed  to 
have  been  commenced  within  the  meaning  of  that  section. 

I  8349.  Id.  I  fvl&en  proceedlngr*  to  be  vnder  former 
statutes. 

Where  any  provision  of  this  act  is  made  applicable  to  future 
proceedings  in  an  action  or  special  proceeding,  the  proceedin;?8 
therein,  until  the  provision  in  qnestfon  becomes  applicable,  are 
governed  by,  and  must  be  conducted  according  to  the  laws  in 
force  on  the  day  before  the  provision  takes  effect,  except  as  other- 
wise prescribed  in  subdivision  seventh  of  the  last  section  but  one. 

I  3350.  Effect  of  tbls  act,  apoa  trial  Jvroni  and  Jorlesy 
la   criminal   caases. 

A  jury,  for  the  trial  of  an  indictment  or  other  criminal  cause, 
at  a  term  of  a  court  of  record,  commencing  on  or  after  the  twenty- 
first  ^y  of  May,  1877,  must  be  procured  from  the  trial  jurors 
selected,  drawn,  and  notified,  as  prescribed  in  this  act,  for  the 
term  of  the  court  at  which  it  is  triable,  including  the  talesmen 
or  additional  jurors,  procured  as  prescribed  therein;  and  the  same 
must  be  tried  by  the  jury  so  formed.  But  the  statutes  remaining 
ttnrepealed  after  the  first  day  of  September,  1877.  relating  to  chal- 
lenges or  disqualifications  of  petit  jurors  in  a  criminal  cause,  or 
pnictibiiiC  the  cases  where  talesmen  or  additional  petit  jurors 
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iDQBt  be  snmmoned  in  a  criminal  cause,  remain  unaffected  bj  this 
act,  and  are  applicable  to  the  proceedings  taken  aa  prescribed  in 
this  act,  and  to  the  trial  jurors  therein  specified. 

f  8861.  Id.  I  upon  vrand  Jurors  And  Juries. 

This  act  does  not  affect  any  proyision  of  the  statutes,  remaining 
unrepealed  after  the  first  day  of  September,  1877,  relating  to 
grand  jurors  or  grand  juries;  except  as  follows: 

1.  A  fine  imposed,  after  the  first  day  of  September,  1877,  upon 
a  person  drawn  as  a  grand  juror,  and  duly  summoned  to  attend  a 
term  of  a  court  of  record  as  a  grand  juror,  as  prescribed  in  those 
statutes,  must  be  imposed  as  prescribed  in  article  fourth  of  title 
third  of  chapter  tenth  of  this  act;  and  sections  1073  to  1077  of  this 
act,  both  iuclusive.  apply  to  such  a  persou,  as  if  he  had  been 
drawn,  and  notified  to  attend  as  a  trial  juror. 

2.  Where  a  provision  of  those  statutes  refers  to  the  lists  of 
petit  jurors,  the  ballots  containin|:  their  names,  the  box  or  boxes 
in  which  those  ballots  are  deposited  or  contained,  the  selecting^ 
drawing,  summoning,  or  empanelling  of  petit  jurors,  the  imposition 
of  a  fine  upon  a  petit  juror,  or  the  enforcement,  reduction,  or 
remission  thereof,  it  is  deemed  to  refer  to  the  same  subject,  as 
provided  for  in  this  act,  in  like  manner  as  it  refers  to  those 
statutes. 

See  2  B.   6.   483.  484,    |{   16-21   (2  Edm.  606,  606);   2  R.  S.  722,   {   18  (2 

Edm.  746). 

S  8852.  Id.)  upon  proceedinvs  taken,  or  rlffhts  neerned» 
«tc.y  nnder  former  stntntes. 

Nothing  contained  in  any  provision  of  this  act,  other  than  in 
chapter  fourth,  renders  Ineffectual,  or  otherwise  impairs,  any  pro- 
ceeding in  an  action  or  a  special  proceeding,  had  or  taken,  pursu- 
ant to  law,  or  any  other  lawful  act  done,  or  right,  defence,  or 
limitation,  lawfully  accrued  or  established,  before  the  provision 
in  question  takes  effect;  unless  the  contrary  is  expressly  declared 
in  the  provision  in  question.  As  far  as  it  may  be  necessary,  for 
the  purpose  of  avoidmg  such  a  result,  or  carryingr  into  effect  such 
a  proceeding  or  other  act,  or  enforcing  or  protecting  such  a  right, 
defence,  or  limitation,  the  statutes  in  force  on  the  day  before  the 
provision  takes  effect,  are  deemed  to  remain  in  force,  notwith- 
standing the  repeal  thereof. 

I  3368.  Id.)  upon  former  appointment  of  terms. 

This  act  does  not  affect  the  appointment  of  a  term,  or  the  desig- 
nation of  one  or  more  judges  to  hold  a  term,  made  pursuant  to 
the  statutes  in  force  on  the  thirty-first  day  of  August,  1877,  until 
new  terms  are  appointed,  or  one  or  more  judges  are  newly  desig- 
nated, as  prescribed  in  this  act. 

I  8864.  Id.)  npon  officers  and  offices. 

This  act  does  not  create  a  vacancy  in  any  office  or  employment, 
designated  or  referred  to  therein,  by  the  title  or  descriptloii 
thereof,  contained  in  the  statutes  in  force  on  the  day  before  tte 
provision  referring  thereto  takes  effect,  or  by  another  title  or  de- 
scription; nor  does  it  affect  any  provisions  of  those  statutes,  relat* 
ing  to  the  amount,  or  the  time  or  the  mode  of  payment,  of  the 
compensation  of  an  officer  or  employee,  so  designated  or  referred 
to,  who  is  In  office  or  employed  on  that  day;  ^^SJP^j  *  *u2?^^ 
the  tenure  of  his  office  or  employment  is  not  prescribea  in  tnto  MCi 
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he  may  be  remoyed  at  pleasure  by  the  court,  officer,  or  officers, 
authorized  by  this  act  to  appoint  a  person  to  discharge  the  same 
duties.  Until  he  is  removed,  or  his  office  or  place  becomes  other- 
wise vacant^  the  proyisions  of  this  act  apply  to  him,  and  to  the  dis- 
charge of  his  duties.  The  court,  officer,  or  officers,  authorized  by 
this  act  to  appoint  a  person  to  an  office  or  employment,  may  Xrom 
time  to  time  thus  fill  a  vacancy  therein. 

I  8865.  [Am'd,  1882.]  "Wlien  tbis  met  deemed  to  liaTe  been 
passed,  etc 

For  the  purpose  of  determining  the  effect  of  the  difiPerent  pro* 
Tisions  of  this  act  with  respect  to  each  other,  they  are  deemeu  to 
have  been  enacted  simultaneously.  For  the  purpose  of  determine 
ing  the  effect  of  this  act  upon  other  acts,  and  the  effect  of 
other  acts  upon  this  act,  chapters  fourteen  to  twenty-two  of  this 
act,  both  inclusive,  are  deemed  to  have  been  enacted  on  the  sixth 
day  of  January,  in  the  year  eighteen  hundred  and  eighty;  an4 
all  acts  passed  after  the  last-mentioned  date  are  to  have  tilt 
■ame  effect  as  if  they  were  passed  after  this  act. 


Bul^eet  to  the  qualifications  oontain^  fti  Ik*  inegoliiff  seelioni 
of  this  title,  this  SfOt  shall  tske  effsot  as  fdlowB:  tiUes  ihiid  and 
ftmiih,  and  article  first  of  title  fifth  of  chapter  tenth,  on  the  first  day 
of  Mar,  In  the  year  1877;  the  remainder  of  ehapten  first  to  thirteenth, 
both  uioliiaiTe^  on  tiie  first  day  of  September,  in  the  year  18T7: 
ehapters  lofuieenth  to  twenty-firs^  both  JnelnaiT%  CA  the  first  day 
■f  fl^isMhsBi  IfifiOi  and  this  ohsoter  tnuBsdialely. 
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CHAPTER  XXIII. 
Supplemental  Provisions. 

TITLE  I.— Prorwdtngs  for  the  Condemnation  of  Real  Property. 
TITLE  II.  -  ProeoodlBffi  for  tko  Sale  of  Oorponio  Beal  Pvoporty* 

TITLE  I. 
Proceedingg  for  tint  coademnation  of  real  property. 

Sec.  8357.  TiUe. 

8858.  DeflQitlODS. 

8859.  Proceedings  to  be  taken  ai  preecrlbed  In  thlf  title. 

8860.  Petition;    what   to   contain. 

8881.  Notice  to  be  annexed  to  petition;  MfTlco  of. 

3362.  Service  of  petition  and  notice.  ,   ^      , . 

3303.  Appearance  of  infant,  idiot,  lunatic  or  habitual  dmnkacCL 

8364.  Appearance. 

3365.  Answer;   wbat  to  contain. 

8366.  Verification  of  petition  or  answer. 

8867.  Trial  of  issues. 

8368.  Certain  provisions  applicable. 

3369.  Judgment;  costs  when  to  defendant;  eoinmlislonert. 

8370.  Duties  and  powers  of  commlsaloners. 

8371.  Confirmation  or  setting  aside  report;  deposit  when  paymeixi. 
3372.  Offer  to  purchase;  costs;  additional  allowance. 
8373.  Judgment,    how   enforced;    delivery   possesslen   Of   promlMt; 

writ  of  assistance  to  issue. 

3374.  Abandonment  and  discontinuance  of  proceeding* 

3375.  Appeal  from  final  orders;  stay. 
8376.  Appeal  from  Judgment  by  plaintiff. 

3377.  When  general  term  may  direct  a  new  appraisal. 

3378.  Conflicting  claimants.  ,  .. 

3379.  Party  In  possession  may  stay  on  giving  security. 

3380.  Temporary  possession  pending  proceedings. 

3381.  Notice  of  pendency  of  action  to  be  filed. 

3382.  Power  of  court  to  make  necessary  orders. 
8883.  Repealing  clause;  limitations. 

3384.  When  act  takes  effect. 

I  8857.  Title. 

This  title  shall  be  known  as  the  condemnation  law. 

I  3868.    [Am'd,  1896.]    Deflnltion*. 

The  term  "  person,"  when  used  herein,  Includes  a  natural  pei^ 
^on  and  also  a  corporation,  joint-stock  association,  the  state  and 
a  political  division  thereof,  and  any  commission,  board,  board  of 
managers  or  trustees  in  charge  or  having  control  of  any  of  tne 
charitable  or  other  institutions  of  the  state;  the  term  real  prop- 
erty," any  right,  interest  or  easement  therein  or  appurtenances 
thereto;  and  the  term  "owner,"  all  persons  having  any  estate, 
interest,  or  easement  in  the  property  to  be  taken,  or  any  lien, 
charge,  or  incumbrance  thereon.  The  person  institutmg  tne  pro- 
ceedings shall  be  termed  the  plaintiff;  and  the  person  against 
whom  the  proceeding  is  brought,  the  defendant. 

L.  1806.  cb.  589.     In  effect  May  12,  1896. 

{  385».  Proceedlnir*  to  be  taken  mm  pireacrlbed  1m  tWs 
title. 

Whenever  any  person  is  authorized  to  acquire  title  to  real  pro|h 
erty,  for  a  public  use  by  condemnation,  the  proceeding  for  tbat 
purpose  shall  be  taken  in  the  manner  prescribed  in  this  title. 
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S  8960.  Petition  I  wbat  to  eontain. 

The  proceeding  shall  be  institnted  by  the  preeentation  of  a  pe- 
tition by  the  plaintiff  to  the  supreme  court,  setting  forth  the 
following  facts: 

1.  [Am'd,  1886.]  His  name,  place  of  residence,  and  the  busi- 
ness in  which  engaged;  if  a  corx>oration  or  joint-stock  association, 
whether  foreign  or  domestic,  its  principal  ^lace  of  business  within 
the  state,  the  names  and  places  of  residence  of  its  principal 
officers,  and  of  its  directors,  trustees  or  board  of  managers,  as 
the  case  may  be,  and  the  object  or  purpose  of  its  incorporation 
or  association;  if  a  political  diyision  of  the  state,  the  names  and 
places  of  r  lidence  of  its  principal  officers;  and  if  the  state,  or 
any  commission  or  board  of  managers  or  trustees  in  charge  or 
haying  control  of  any  of  the  charitable  or  other  institutions  of 
the  state,  the  name,  place  of  residence  of  the  officer  acting  in  its 
or  their  behalf  in  the  proceedings. 

2.  A  specific  description  of  the  property  to  be  condemned,  and 
its  location,  by  metes  and  bounds,  with  reasonable  certainty. 

3.  The  public  use  for  which  the  property  is  required  and  a  con^ 
cise  statement  of  the  facts  showing  the  necessity  of  its  acquisition 
for  such  use. 

4.  The  names  and  places  of  residence  of  the  owners  of  the  prop- 
erty; if  an  infant,  the  name  and  place  of  residence  of  his  general 
guardian,  if  he  has  one;  if  not,  tne  name  and  place  of  residence 
of  the  person  with  whom  he  resides;  if  a  lunatic,  idiot,  or  habitual 
dnmkard.  the  name  and  place  of  residence  of  his  committee  or 
trustee,  if  he  has  one;  if  not,  the  name  and  place  of  residence  of 
the  person  with  whom  he  resides.  If  a  non-resident,  having  *an 
agent  or  attorney  residing  in  the  state  authorized  to  contract  for 
the  sale  of  the  property,  the  name  and  place  of  residence  of  such 
agent  or  attorney;  if  the  name  or  place  of  residence  of  any  owner 
cannot  after  diligent  inquiry  be  ascertained,  it  may  be  so  stated 
with  a  specific  statement  of  the  extent  of  the  inquiry  which  has 
been  made. 

5.  That  the  plaintiff  has  been  unable  to  agree  with  the  owner 
of  the  property  for  its  purchase,  and  the  reason  of  such  inability. 

6.  The  Talue  of  the  property  to  be  condemned. 

7.  A  statement  that  it  is  the  intention  of  the  plaintiff,  in  good 
faith,  to  complete  the  work  or  improvement,  for  which  the  prop- 
erty is  to  be  condemned;  and  that  all  the  preliminary  steps  re- 
quired by  law  have  been  taken  to  entitle  nim  to  institute  the 
proceeding. 

8.  A  demand  for  relief,  that  it  may  be  adjudged  that  the  public 
use  requires  the  condemnation  of  the  real  property  described,  and 
that  the  plaintiff  is  entitled  to  take  and  hold  such  property  for 
the  public  use  specified,  upon  making  compensation  tnerefor,  and 
that  commissioners  of  appraisal  be  appointed  to  ascertain  the  com- 
pensation to  be  made  to  the  owners  for  the  property  so  taken. 

L.  1886,  ch.  689.    In  effect  May  12,  1880. 

I  8861.  Notice  to  be  annexed  to  petition)  serrlce  of. 

There  must  be  annexed  to  the  petition  a  notice  of  the  time  and 
place  at  which  it  will  be  presented  to  a  special  term  of  the  au- 
preme  court,  held  In  the  jndicinl  district  where  the  property  or 
Fome  portion  of  it  Is  situated,  and  a  copy  of  the  petition  and  notice 
must  be  perved  upon  all  the  owners  of  the  property  at  least  eight 
days  prior  to  its  presentation. 
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I  8862.  Ser^ce  of  petition  and  aotloe. 

Service  of  the  petition  and  notice  most  be  made  in  the  same  man- 
ner as  the  service  of  a  summons  in  an  action  in  the  supreme  court 
is  required  to  be  made,  and  all  the  provisions  of  articles  one  and 
two  of  title  one  of  chapter  five  of  this  act,  which  relate  to  the 
service  of  a  summons,  either  personally  or  in  any  other  way,  and 
the  mode  of  proving?  service,  shall  apply  to  the  service  of  the  peti- 
tion and  notice.  If  the  defendant  has  an  agent  or  attorney  re- 
siding in  this  state,  authorized  to  contract  for  the  sale  of  the  real 
property  described  in  the  petition,  service  upon  such  agent  or  at- 
torney will  bo  sufficient  service  upon  such  defendant.  In  case  the 
defendant  is  an  infant  of  the  age  of  fourteen  years  or  upwards,  a 
copy  of  the  petition  and  notice  shall  also  be  served  upon  his 
general  guardian,  if  he  has  one;  if  not,  upon  the  person  with 
whom  he  resides. 
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{  3363.  Appearance  of  infant,  idiot,  Innatio  or  liablti 
drnnlcard. 

If  a  defendant  is  an  infant,  idiot,  lunatic  or  habitual  drunkard, 
it  shall  be  the  duty  of  his  general  guardian,  committee  or  trnstoe, 
if  he  has  one,  to  appear  for  him  upon  the  presentation  of  the 
petition  and  attend  to  his  interests^  and  in  case  he  has  none,  or 
in  case  his  general  guardian,  committee  or  trustee  fails  to  appear 
for  him,  the  court  shall,  upon  the  presentation  of  the  petition  and 
notice,  with  proof  of  servlcf ,  without  further  notice,  appoint  a 
guardian  ad  litem  for  such  defendant,  whose  duty  it  shall  be  to 
appear  for  him  and  attend  to  his  interests  in  the  proceeding,  and, 
if  deemed  necessary  to  protect  his  rights,  the  court  may  require 
a  general  guardian,  committee  or  trustee,  or  a  guardian  ad  litem 
to  give  security  in  such  sum  and  with  such  sureties  as  the  court 
may  approve.  If  a  service  other  than  persona]  has  been  made 
upon  any  defendant,  and  he  does  not  appear  upon  the  presentation 
of  the  petition,  the  court  shall  appoint  some  competent  attorney 
(0  appear  for  liim  and  attend  to  nis  interests  jn  the  proceeding. 

I  3364.  Appearance. 

The  provisions  of  law  and  of  the  rules  and  practice  of  the  court, 
relating  to  the  appearance  of  parties  in  person  or  by  attorney  in 
actions  in  the  supreme  court,  shull  apply  to  the  proceeding  fit)m 
and  after  the  eervice  of  the  petition,  nnd  all  subsequent  orders, 
notices  and  papers  may  be  served  upon  the  attorney  appearing  and 
upon  a  gua^'dian  ad  litem  in  the  same  manner  and  with  the  saM^* 
effect  as  the  service  of  papers  in  an  action  in  the  supreme  court 
may  be  made. 

§3365.  Anav^eri  v^bat  to  contain. 

Upon  presentation  of  the  petition  and  notice  with  proof  of  ser- 
vice thereof,  an  owner  of  the  property  may  appear  and  inter- 
pose an  answer,  which  must  contain  a  general  or  specific  denial 
of  each  material  allegation  of  the  petition  controverted  by  him. 
or  of  any  knowledge  or  information  thereof  sufficient  to  form  a 
belief,  or  a  statement  of  new  matter  constituting  a  defence  to 
the  proceeding. 

i  3366.  Verification   of  petition   or   ansfver. 

A  petition  or  answer  must  bo  verified,  and  the  provisions  of 
this  act  relating  to  the  form  and  contents  of  the  verification  of 
pleadings  in  courts  of  record,  and  the  persons  by  whom  it  majr 
be  made,  shall  apply  to  the  verification, 
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1 8807.  Trial  Of  !•■«•■• 

The  court  shall  try  any  issue  raised  by  the  petition  and  answer 
at  snch  time  and  place  as  it  may  direct,  or  it  may  order  the  same 
to  be  referred  to  a  referee  to  hear  and  determine,  and  npon  such 
trial  the  court  or  referee  shall  file  a  decision  in  writing,  or  deliyer 
the  same  to  the  attorney  for  the  prevailing  party,  within  twenty 
days  after  the  final  submission  of  the  proofs  and  allegations  of 
the  parties,  and  the  proTisions  of  this  act  relating  to  the  form 
and  contents  of  decisions  upon  the  trial  of  issues  of  fact  by  the 
court  or  a  referee,  and  to  making  and  filing  exceptions  thereto, 
and  the. making  and  settlement  of  a  case  for  the  reriew  thereof 
upon  appeal,  and  to  the  proceedings  which  may  be  had  in  case 
such  decision  is  not  filed  or  delivered  within  the  time  herein  re- 
quired, and  to  the  powers  of  the  court  and  referee  upon  such 
trial,  shall  be  applicable  to  a  trial  and  decision  under  the  title. 

t8868.  Certain  provifllons  api^lioable* 

The  provisions  of  title  one  of  chapter  eight  of  this  act  shall 
also  apply  to  proceedings  had  under  this  title. 

f  3800.  [Am'd,  1805.1  Judgment  |  eoats  -wlieu  to  defend* 
ant  I  commlftflioners. 

Judgment  shall  be  entered  pursuant  to  the  direction  of  the 
court  or  referee  in  the  decision  filed.  If  in  favor  of  the  defendant, 
the  petition  shall  be  dismissed,  with  costs  to  be  taxed  by  the  clerk, 
at  the  same  rates  as  are  allowed,  of  course,  to  a  defendant  pre- 
▼ailing  in  an  action  in  the  supreme  court,  including  the  allowances 
tor  proceedings  before  and  after  notice  of  trial.  If  the  decision  is 
tn  favor  of  the  plaintiff,  or  if  no  answer  has  been  inteif>osed  and 
it  appears  from  the  petition  that  he  is  entitied  to  the  relief  de- 
manded, judgment  shall  be  entered,  adjudging  that  the  con- 
demnation of  the  real  property  described  is  necessary  for  the 
public  use,  and  that  the  plaintiff  is  entitled  to  take  and  hold  the, 
property  for  the  public  use  specified,  upon  making  compensation 
therefor,  and  the  court  shall  thereupon  appoint  three  disinter- 
eated  and  competent  freeholders,  residents  of  the  judicial  dis- 
trict embracing  the  county  where  the  real  property  or  some  part 
of  it  Js  situated,  or  of  some  county  adjoining  such  judicial  dis- 
trict commissioners  to  ascertain  the  compensation  to  be  made 
to  the  owners  for  the  property  to  be  taken  for  the  public  use 
specified,  and  fix  the  time  and  place  for  the  first  meetmg  of  the 
commissioners.  Provided,  however,  that  in  any  such  proceeding 
instituted  within  the  first  or  second  judicial  district,  such  com 
missioners  shall  be  residents  of  the  county  where  the  real  prop- 
erty, or  some  part  of  it,  is  situated,  or  of  some  adjoining  county. 
If  a  trial  has  been  had,  at  least  eight  days'  notice  of  such  ap- 
pointment must  be  given  to  all  the  defendants  who  have  appeared. 
The  parties  may  waive,  in  writing,  the  provisions  of  this  section 
as  to  the  residence  of  the  commissioners,  and  in  that  case  they 
may  be  residents  of  any  county  in  the  State.  Where  owners  of 
separate  properties  are  joined  in  the  same  proceeding,  or  sepa- 
rate properties  of  the  same  owner  are  to  be  condemned,  more 
than  one  set  of  commissioners  may  be  appointed. 

li,  189S,  eh.  610. 
~  f  8870.  [Am*d,    XBfM>«l   Dntlee    and    powers    of 


The  commissioners  shall  take  and  subscribe  the  constitatipnal 
oath  of  oflSce.  Any  of  them  may  issue  subpoenas  and  administer 
oaths  to  witnesses;  a  majority  of  them  may  adjourn  the  proceeding 
^fore  them,  from  time  to  time  in  their  discretion.   WhemcTer 
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tliey  m«et,  except  by  appointment  of  the  court  or  pursuant  to 
adjouFDmenty  they  shall  cause  at  least  eight  daj6*  notice  of  each 
meeting  to  be  iglTen  to  the  defendants  who  haye  appeared,  or  their 
agents  or  attorneys.  They  shall  view  the  premises  described  in 
the  petition,  and  hear  the  proof  and  allegations  of  the  parties,  and 
reduce  the  testimony  taken  by  thom,  if  any,  to  writing,  and  after 
the  testimony  in  each  case  is  closed,  they,  or  a  majority  of  them, 
all  being  present,  shall,  without  unnecessary  delay  ascertain  and 
determine  the  compensation  which  ought  Justly  to  be  made  by 
the  plaintiff  to  the  owners  of  the  property  appraised  by*  them; 
and,  in  fixing  the  amount  of  such  compensation,  they  snail  not 
make  any  allowance  or  deduction  on  account  of  any  real  or  sup- 
posed benefits  which  the  owners  may  derire  from  the  public  use 
for  which  the  property  is  to  be  taken,  or  the  construction  of  any 
proposed  improvement  connected  with  such  public  use.  But  in 
case  the  plaintiff  is  a  railroad  corporation  and  such  real  propcHrty 
■hall  belong  to  any  other  railroad  corporation,  the  commissioners 
on  fixing  the  amount  of  such  compensation,  shall  fix  the  same  at 
its  fftir  value  for  railroad  purposea  They  shall  make  a  report 
of  their  proceedings  to  the  supreme  court  with  the  minutes  of  the 
testimony  taken  by  them,  if  any;  and  they  shall  each  be  entitled  to 
six  dollars  for  services  for  every  day  they  are  actually  engaged 
in  the  performance  of  their  duties,  and  their  necessarv  expenses, 
to  be  paid  by  the  plaintiff;  provided,  that  in  proceedings  within 
the  counties  of  New  Tork  and  Kings  such  commissioners  shall 
be  entitled  to  such  additional  compensation  not  exceeding  twenty- 
five  dollars  for  every  such  day,  as  may  be  awarded  bythft  court 

L.  188^  oh.  flS4.    In  effect  Sept.  1.  IBflB. 

I  88T1.    Conllrimatlon    or    aettlnff    aslAe    report |    Aopoolt 
vrhen  payable. 

Upon  filing  the  report  of  the  commissioners,  any  pftrtT  may 
move  for  its  confirmation  at  a  special  term,  held  in  the  district 
where  the  property  or  some  part  of  it  Is  situated,  upon  notice 
to  the  other  parties  who  have  api)eared,  and  upon  such  motion, 
the  court  may  confirm  the  report,  or  may  set  it  aside  for  irregu- 
larity, or  for  error  of  law  in  the  proceedings  before  the  commis- 
sioners, or  upon  the  ground  that  the  award  is  excessive  or  in- 
sufficient. If  the  report  is  set  aside,  the  court  may  direct  a  re- 
hearing before  the  same  commissioners,  or  may  appoint  new 
conmiissioners  for  that  purpose,  and  the  proceedings  uoon  such 
rehearing  shall  be  conducted  in  the  manner  prescribecf  for  the 
original  hearing,  and  the  same  proceedings  shall  be  had  for  the 
confirmation  of  the  second  report,  as  are  herein  prescribed  for  the 
confirmation  of  the  first  report.  If  the  report  is  confirmed,  the 
court  shall  enter  a  final  order  in  the  proceeding,  directing  that 
compensation  shall  be  made  to  the  owners  of  the  property,  pot^ 
suant  to  the  determination  of  the  commissioners,  and  that  npon 
payment  of  such  compensation,  the  plaintiff  shall  be  entitled  to 
enter  into  the  possession  of  the  property  condemned,  and  take 
and  hold  it  for  the  public  use  specified  in  the  judgment.  Deposit 
of  the  money  to  the  credit  of.  or  payable  to  the  order  of  the 
owner,  pursuant  to  the  direction  of  the  court,  shall  be  deemed 
a  payment  within  the  provisions  of  this  title. 

9  3872.  Offer  to  p«ro]i«fle)  costal  additional  allow^aaee. 

In  nil  cases  where  the  owner  is  a  resident  and  not  under  legal 
disability  to  convey  title  to  real  property  the  plaintiff,  before 
service  of  his  petition  and  notice,  may  make  a  written  offer  to 
purchase  the  property  at  a  specified  price,  which  muRt  within  tea 
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days  thereafter  be  filed  in  the  oflSce  of  the  clerk  of  the  covntf 
where  the  property  is  entuated;  and  which  cannot  be  given  In 
evidence  before  the  commissioners,  or  considered  by  them.  The 
owner  may  at  the  time  of  the  presentation  of  the  petition,  or  at 
any  time  previously,  serve  notice  in  writing  of  the  acceptance  of 
plaintiff's  offer,  and  thereupon  the  plaintiff  may,  npon  filing  the 
petition,  with  proof  of  the  making  of  the  offer  and  its  acceptance, 
enter  an  order  that  upon  payment  of  the  compensation  agreed 
opon,  he  may  enter  into  possession  of  the  real  property  descried  in 
the  petition,  and  take  and  hold  it  for  the  public  use  therein  speci- 
fied. If  the  offer  is  not  accepted,  and  the  compensation  awarded 
by  the  commissioners  does  not  exceed  the  amount  of  the  offer  with 
interest  from  the  time  it  was  made,  no  costs  shall  be  allowed  to 
either  party.  If  the  compensation  awarded  shall  exceed  the 
amount  of  the  offer  with  interest  from  the  time  it  was  made,  or  if 
no  offer  was  made,  the  court  shall,  in  the  final  order,  direct  that 
the  defendant  recover  of  the  plaintiff  the  costs  of  the  proceeding, 
to  be  taxed  by  the  clerk  at  the  same  rate  as  is  allowed,  of  course* 
to  the  defendant  when  he  is  the  prevailing  party  in  an  action  in 
the  supreme  court,  including  the  allowances  for  proceedings,  be- 
fore and  after  notice  of  trial,  and  the  court  may  also  grant  an 
additional  allowance  of  costs,  not  exceeding  five  per  centum  upon 
the  amount  awarded.  The  court  shall  also  direct  in  the  final 
order  what  sum  shall  be  paid  to  the  general  or  special  guardian, 
or  committee  or  trustee  of  an  infant,  idiot,  lunatic  or  habitual 
drunkard,  or  to  an  attorney  appointed  by  the  court  to  attend  to 
the  interests  of  any  defendant  upon  whom  other  than  personal 
service  of  the  petition  and  notice  may  have  been  made,  and  who 
has  not  appeared,  for  costs,  expenses  and  connsel  fees^  and  by 
whom  or  out  of  what  fund  the  same  shall  be  paid.  If  a  trial 
has  been  had,  and  all  the  issues  determined  in  favor  of  the 
plaintiff,  costs  of  the  trial  shall  not  be  allowed  to  the  defendant, 
bnt  the  plaintiff  shall  recover  of  any  defendant  answering  the 
costs  of  such  trial  caused  by  the  interposition  of  the  unsuccessful 
defence,  to  be  taxed  by  the  clerk  at  the  same  rate  as  is  allowed 
to  the  prevailing  party  for  the  trial  of  an  action  in  the  supreme 
court. 

I  8878«  Jvdffmeiit,  liovr  enforced  |  deliir«ry  poMiesaion  of 
premiaesi  w^ben  -writ  of  assistance  to  issue. 

Upon  the  entry  of  the  final  order,  the  same  shall  be  attached 
to  the  judgment-roll  in  the  proceeding,  and  the  amount  directed 
to  be  paid,  either  as  compensation  to  the  owners,  or  for  the  costs 
or  expenses  of  the  proceeding,  shall  be  docketed  as  a  judgment 
against  the  person  who  is  directed  to  pay  the  same,  and  it  shall 
have  all  the  force  and  effect  of  a  money  judgment  in  an  action 
in  the  supreme  court,  and  collection  thereof  may  be  enforced  by 
execution  and  by  the  same  proceedings  as  judgments  for  the 
recovery  of  money  in  the  supreme  court  may  be  enforced  under 
the  provisions  of  this  act.  When  payment  of  the  compensation 
awarded,  and  costs  of  the  procecdinp^  if  any,  has  been  made,  as 
directed  in  the  final  order,  and  a  certified  copy  of  such  order  has 
been  served  upon  the  owner,  he  shall,  npon  demand  of  the  plain- 
tiJff,  deliver  possession  thereof  to  him,  and  in  case  possession 
is  not  delivered  when  demanded,  the  plaintiff  may  apply  to 
the  court  without  notice,  unless  the  court  shall  require  notice 
to  be  given,  upon  proof  of  such  payment  and  of  service  of  the 
copy  order,  and  of  the  demand  and  non-compliance  therewitliv  Cor 
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a  writ  of  a«iistance,  and  the  conrt  shall  thereupon  caoae  racfa 
writ  to  be  issued,  which  shall  be  executed  in  the  same  manner 
as  when  issued  in  other  cases  for  the  delivery  of  possession  of 
real  property. 

I  8874*   [Aa&'dy   1894.]    Abandonment  and   dtacontinnance 

of  proeeedinir* 

Upon  the  application  of  the  plaintiff  to  be  made  at  any  time 
after  the  presentation  of  the  petition  and  before  the  expiration 
of  thirty  days  after  the  entry  of  the  final  order,  upon  eight  days' 
notice  of  motion  to  all  other  parties  to  the  proceeding  who  have 
appeared  therein  or  upon  an  order  to  show  cause,  the  e^urt  may, 
in  its  discretion,  and  for  good  cause  shown,  authorize  and  direct 
the  abandonment  and  discontinuance  of  the  proceeding,  upon 
payment  of  the  fees  and  exfiensee,  if  any,  of  the  commissioners, 
and  the  costs  and  expenses  directed  to  be  paid  in  such  final  order, 
if  such  final  order  shall  have  been  entered,  and  upon  such  other 
terms  and  conditions  as  the  court  may  prescribe;  and  upon  the 
entry  of  the  order  granting  such  application  and  upon  compliance 
with  the  terms  and  conditions  therein  prescribed,  payment  of  the 
amount  awarded  for  compensation,  if  such  compensation  shall 
have  been  theretofore  awarded,  shall  not  be  enforced,  but  in 
such  case,  if  such  abandonment  and  discontinuance  of  the  pro- 
ceeding be  directed  upon  the  application  of  the  plaintiff,  the  order 
granting  such  application,  if  permitting  a  renewal  of  such  pro~ 
ceedings,  shall  provide  that  proceedings  to  acquire  title  to  such 
lands  or  any  part  thereof  shall  not  be  renewed  by  the  plaintiff 
without  a  tender  or  deposit  in  court  of  the  amount  of  the  award 
and  interest  thereon. 

L.  1894,   ch.  475. 

I  8876.  [Am'd,  1806.]    Appeal  from  ftaal  orders  |  star* 

Appeal  may  be  taken  to  the  appellate  division  of  the  supreme 
court  from  the  final  order,  within  the  time  provided  for  appeals 
from  orders  by  title  four  of  chapter  twelve  of  this  act;  and  all 
the  provisions  of  such  chapter  relating  to  appeals  to  the  appellate 
division  of  the  supreme  court  from  orders  of  the  special  term 
shall  apply  to  such  appeals.  Such  appeal  will  bring  up  for  review 
all  the  proceedings  subsequent  to  the  judgment,  but  the  judgment 
and  proceedings  antecedent  thereto  may  be  reviewed  on  such 
appeal,  if  the  appellant  states  in  his  notice  that  the  same  will  be 
brought  up  for  review,  and  exceptions  shall  have  been  filed  to 
the  decision  of  the  court  or  the  referee,  and  a  case  or  a  case 
and  exceptions  shall  have  been  made,  settled  and  allowed,  as 
required  by  the  provisions  of  this  act.  for  the  review  of  the  trial 
of  actions  in  the  supreme  court  without  a  jury.  The  proceed- 
ings of  the  plaintiff  shall  not  be  stayed  upon  such  an  appeal, 
except  by  order  of  the  court,  upon  notice  to  him,^and  the  appeal 
shall  not  affect  his  possession  of  the  property  taken,  and  the  ap- 
peal of  a  defendant  shall  not  be  heard  except  on  his  stipulation 
not  to  disturb  such  possession. 

L.  1885,  cb.  946. 

I  3876.  [Am'd,  1896.]    Appeal  froB&  Jndffment  hy  plaintlC 

If  a  trial  has  been  had  and  judgment  entered  in  favor  of  the 
defendant,  the  plaintiff  may  appeal  therefrom  to  the  appellate 
division  of  the  supreme  court  within  the  time  provided  for  ap- 
peals from  judgments  by  title  four  of  chapter  twelve  of  this  act, 
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and  all  the  provieloMi  ot  said  chapter  relating  to  appeals  from 
Judgments  shall  applj  to  such  appeals;  and  on  the  hearing  of  Uie 
appeal  the  appellate  division  may  affirm,  reverse  or  modify  tne 
judgment,  and  in  case  of  reversal  may  grant  a  new  trial,  or 
direct  that  judgment  be  entered  in  fuvor  of  the  plaintiff.  If  the 
judgment  is  affirmed,  costs  shall  be  allowed  to  the  respondent,  but 
if  reversed  or  modified,  no  costs  of  the  appeal  shall  be  allowed 
to  either  party. 

L.  1880,  eh.  946. 

i  3d77.  Wlien  greneral  term  mar  direct  a  new  al^praisal. 

On  the  hearing  of  the  appeal  from  the  final  order  the  court  may 
direct  a  new  appraisal  before  the  same  or  new  commissioners, 
iu  its  discretion,  and  the  report  of  such  commissioners  shall  be 
final  and  conclusive  upon  all  parties  interested.  If  the  amount 
of  the  compensation  to  be  paid  is  increased  by  the  last  report, 
the  difference  shall  be  a  lien  upon  the  land  appraised,  and  shall 
be  paid  to  the  parties  entitled  to  the  same,  or  shall  be  deposited 
as  the  court  shall  direct;  aod  if  the  amount  is  diminished,  the 
difference  shall  be  refunded  to  the  plaintiff  by  the  party  to  whom 
the  same  may  have  been  paid,  and  judgment  therefor  may  be 
rendered  by  the  court,  on  the  filing  of  the  last  report,  against  the 
parties  liable  to  pay  the  same. 

I  3878.  Confllctlngr  claimants. 

If  there  are  adverse  and  conflicting  claimantB  to  the  money, 
or  any  pact  of  it,  to  be  paid  as  compensation  for  the  property 
taken,  the  court  may  direct  the  money  to  be  paid  into  the  court 
by  the  plaintiff,  and  may  determine  who  is  entitled  to  the  same, 
and  direct  to  whom  the  same  shall  be  paid,  and  may,  in  its  dis- 
cretion, order  a  reference  to  ascertain  the  facts  on  which  such 
determination  and  direction  are  to  be  made. 

f  8879.  [Am'd,  lOOO.'J  Partr  m  posseMlon  mar  afar  on 
^▼laar    security. 

At  any  stage  of  the  proceeding  the  court  may  authorize  the 
plaintiff,  if  in  possession  of  the  property  sought  to  be  condemned, 
to  continue  in  possession,  and  may  stay  all  actions  or  proceed- 
ings against  him  on  account  thereof,  upon  giving  security,  or 
depositing  such  sum  of  money  as  the  court  may  direct  to  be 
held  as  security  for  the  payment  of  the  compensation  which 
may  be  finally  awarded  to  the  owner  therefor  and  the  costs  of 
the  proceedings,  and  in  every  such  case  the  owner  may  con- 
duct the  proceeding  to  a  conclusion,  if  the  plaintiff  delays  or 
neglects  to  prosecute  the  same.  When  the  final  award  to  any 
owner  is  less  than  fifty  dollars,  in  proceedings  to  condemn  a  right 
of  way,  for  telephone  or  telegrapn  poles  and  wires,  the  allow- 
ance of  costs,  if  any,  and  the  amount  thereof  not  exceeding 
that  prescribed  by  statute,  shall  be  in  the  discretion  of  the 
court  in  any  action  or  proceeding  that  may  have  been  or  may 
hereafter  be  stayed,  if  the  telephone  or  telegraph  poles  and 
wires*  in  such  action  or  proceeding  so  stayed,  shall  nave  been 
erected  for  more  than  three  years  prior  to  tne  commtncement 
thereof. 

>Ch.nt   lBeff6Ot8tpt.],190QL 
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I  8880.  Temporarr  pos««aslon  pendlBV  pro«ec4lsc«. 

When  an  answer  to  the  petition  has  been  interposed,  and  it 
Appears  to  the  satisfaction  of  the  court  that  the  pnblic  interests 
^Hl  be  prejudiced  by  delay,  it  may  direct  that  the  plaintiff  be 
permitted  to  enter  Immediately  upon  the  real  property  to  be 
taken,  and  devote  it  temporarily  to  the  public  use  specified  in 
the  petition,  upon  depositing  with  the  court  the  sum  stated  in  the 
answer  as  the  value  of  the  property,  and  which  sum  shall  be 
applied,  so  far  as  it  may  be  necessary  for  that  purpose,  to  the 
payment  of  the  award  that  may  be  made,  and  the  costs  and 
expenses  of  the  proceeding,  and  the  residue,  if  any,  returned  to 
the  plaintiff,  and,  in  case  the  petition  should  be  dismissed,  or  nr 
award  should  be  made,  or  the  proceedings  should  be  abandonett 
by  the  plaintiff,  the  court  shall  direct  that  the  money  so  deposited, 
so  far  as  it  may  be  necessary,  shall  be  applied  to  the  payment 
of  any  damages  which  the  defendant  may  have  sustained  by  such 
entry  upon  and  use  of  his  property,  and  his  costs  and  expenses 
of  the  proceeding,  such  damages  to  be  ascertained  by  the  court, 
or  a  referee  to  be  appointed  for  that  purpose,  and  if  the  sum  so 
deposited  shall  be  insufficient  to  pay  such  damages,  and  all  costs 
and  expenses  awarded  to  the  defendant,  judgment  shall  be  enteivd 
against  the  plaintiff  for  the  deficiency,  to  be  enforced  and  col- 
lected in  the  same  manner  as  a  judgment  in  the  supreme  court: 
and  the  possession  of  the  property  shall  be  restored  to  the  de- 
fendant. 

{  8381.  Notloe  of  pendeney  of  aetlon  to  bo  Mod* 

Upon  service  of  the  petition,  or  at  any  time  afterwards  before 
the  entry  of  the  final  order,  the  plaintiff  may  file  in  the  cierk*s 
oflQce  of  each  county  where  any  part  of  the  property  is  situated, 
a  notice  of  the  pendency  of  the  proceeding,  stating  the  names 
of  the  parties  and  the  object  of  the  proceeding,  and  containing 
>a  brief  description  of  the  property  affected  thereby,  and  fron* 
the  time  of  filing,  such  notice  shall  be  constructive  notice  to  a 
purchaser,  or  incumbrancer  of  the  property  affected  thereby,  from 
or  against  a  defendant  with  respect  to  whom  the  notice  is 
directed  to  be  Indexed,  as  herein  prescribed,  and  a  person  whose 
conveyance  or  incumbrance  is  subsequently  executed  or  subse- 
quently recorded,  is  bound  by  all  proceedings  taken  in  the  pro- 
ceeding after  the  filing  of  the  notice,  to  the  same  extent  as  if 
ho  was  a  party  thereto.  The  county  cleric  mast  immediately 
record  such  notice  when  filed  in  the  book  In  his  office  kept  for 
the  purpose  of  recording  notices  of  pendency  of  actions,  and 
index  it  to  the  name  of  each  defendant  specified  in  the  direction 
appended  at  the  foot  of  the  notice,  and  subscribed  by  the  plaintiff 
or  his  attorney. 

{  3382.  Power  of  court  to  make  iteeeasAry  orders* 

In  proceedings  undef  this  title,  where  the  mode  or  manner  of 
conducting  all  or  any  of  the  proceedings  therein  is  not  expressly 
provided  for  by  law,  the  court  before  whom  suA  proceedings 
may  be  pending,  shall  have  the  power  to  make  all  necessary 
orders  and  give  necessary  directions  to  carry  into  effect  the 
object  and  intent  of  this  title,  and  of  the  several  acts  conferring 
authority  to  condemn  lands  for  public  use,  and  the  practiGe  in 
such  cases  shall  conform,  as  near  as  may  be,  to  the  ordinary 
practice  in  such  court. 
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S  3383.  RepealluflT  claa»e;  limitations. 

So  much  of  all  acts  and  paita  of  aets  as  prescribe  a  method 
of  procedure  in  proceedings  for  the  condemnation  of  real  property 
for  a  publie  use  in  repeated,  except  such  acts  ana  parts  of  acts 
as  prescribe  a  method  of  procedure  for  the  condemnation  of  real 
property  for  public  use  as  a  highway,  or  as  a  street,  avenue,  or 
public  place  in  an  Incorporated  city  or  village,  or  as  may  pre- 
scribe methods  of  procedure  for  such  conaemnation  for  any 
public  use  for,  by,  on  behalf,  on  the  part,  or  in  the  name  of  the 
corporation  of  the  city  of  New-York»  known  as  the  mayor, 
aldermen,  and  commonalty  of  the  city  of  New- York,  or  bv 
whatever  name  known,  or  by  or  on  the  application  of  any  board, 
department,  commissioners  or  other  officers  acting  for  or  on 
behalf  ^r  In  the  name  of  such  oorporation  or  city,  or  where  the 
title  to  the  real  property  so  to  be  acquired  rests  in  such  corpora- 
tion or  In  such  city;  and  all  proceedings  for  the  condemnation 
of  real  property  embraced  within  the  exceptions  ennmerated  in 
this  section  are  exempted  from  the  operation  of  this  title. 

li.  1890,  ch.  247. 

f  3384.  IVbien  act  take*  effect. 

This  title  shall  take  effect  on  the  first  day  of  May,  one  thou- 
sand eight  hundred  and  ninety,  and  shall  not  affect  any  proceed 
ing  previously  commenced. 

80  »1B 


§§  3390-07         CORPORATE  REAL  PROPERTY.  c.23,t,2 

TITIiBII. 
Proceedings  for  the  sale  of  corporate  real  property. 

Sec.  3390.  Proceedings  by  corporatloiw,  etc.,  to  be  ptmraant  to  the  prorislonB 
of  thla  title. 
3391.  Petition  and  contents. 

339Ji.  Hearing  ot  application;  notice;  reteree  to  take  proofs 
3393.  Order;  when  application  for,  may  be  opposed. 
8894.  Insolvent  corporation  or  aiMMtclatloo;  notice  to  creditors. 
S89S.  Serrlce  of  notices. 

3396.  Power  of  oonrt  to  make  neoessary  ordws. 
3307.  When  act  takes  effect. 

fil  3300-3307.  [Repealed  by  U  1909,  chs.  28  and  34.  See 
Consolidated  Laws,  tits.  General  Corporation  Law,  fS  70-76, 
330»  Joint  Stock  Association  Law,  |  8.J 
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TITLB  UL 

[Added  by  r.  1897,  oh.  419.    Ib  •ffMt  ftept.  1,  189T.] 

[Note.— Ch.  419  provIdeB  that  this  and  following  title  shall  be  inserted  in  ok.  It  •! 
theood«.  Eirtdentiy  error  for  oh*  38,  and  they  Toare  InBertad  aooordlng  to  iwtloa 
numbers.] 

Proceedings  for  the  enforcement  of  medianics'  liena  on 

real  property. 

Bee.  8986.  Purpose  of  title ;  definitions. 

8S80.  Enforcement  of  a  mechanlo's  lien  on  real  property. 

8IU0.  Enforcement  of  alien  under  contracts  for  a  pubUo  improyemMnt. 

8401.  Action  in  a  court  of  record ;  consolidation. 

84U8.  Parties  to  action  in  a  court  of  record. 

SMB.  Equities  of  lienors  to  be  determined. 

840A.  Action  in  aoourtnocof  record. 

84(jB.  When  personal  service  can  not  be  made. 

8108.  Proceedings  on  retova  of  summons ;  Judgment  by  defMlti. 

8407.  Issue;  how  tried. 

8406.  Executions. 

8400.  Appeals  f  rom Judgments  in  courts  not  of  record. 

8410.  Transcripts  of  Judgment  in  courts  not  of  reoord. 

8411.  Cost  and  dlibursem^nts. 

8412.  Judgment  in  case  of  failure  to  establish  lien. 
8418.  Offer  to  pay  Into  court. 

8414.  Preference  over  oontraotors. 

8415.  Judgment  may  direct  delivery  of  property  in  Ueu  of  money. 
8418,  Judgment  for  deflclency. 

8417.  Discharge  of  mechanics'  lien  by  order  of  court. 

8418.  Judgments  in  actions  to  forclose  liens  oaaeoount  of  public  improveoMBlL 

8419.  Judgment  in  action  to  foredcee  a  meehanSo's  lien  on  property  of  a  nil- 

road  corporation. 

H  B898-8419.    [Repealed  by  L.  1909,  ch.  88.    See  Conflolidated 
Laws,  tit.  Lien  Law,  §|  40-61.] 
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TITLE  IV. 
[Added  by  L.  1807,  ch.  410.    In  effect  S^pt.  1^  1807.] 

f  Von.— Tta*  dupUoaU  I  Mt9,  and  arrmiig«meni  of  moOoii  DomlMn  la  ■jllirtnMaC 
fcUfl  tlUe  are  so  in  the  original.] 

ProeeedingTB  to  enforce  liens  on  ▼easels. 

fieo.  8419.  Bnf  oroement  of  Hens  on  vessels. 
8420.  Ai>pll<^i^tio°  ^<^^  warrant. 
3431.  Undertaking  to  aooonipaiirapiaioiilloa 
SiZl  Warrant;  axaentioD  therMC. ^^ 

8428.  Order  to  snow  cause ;  contants  j  sarvtce. 
8424.  Notice  of  service  to  be  published  and  served. 
84^  Proceedings  upon  return  of  order  to  Show  oanse. 
S4S6.  Order  of  sale. 

8437.  Sale  and  proceeds.  ^     «     . 

8438.  Notice  of  the  distHbotlon  of  the  proceeds  of  sate. 

8429.  Liens  for  which  no  warrants  are  issued. 

8480.  Contested  claims . 

8481.  Trial  of  issues  and  appeal. 

8482.  Distribution  of  prooewls.  • 
84SS.  Payment  of  uncontested  claims. 
8434.  Distribution  of  surplus. 

8485.  AppllcaUon  for  a  discharge  of  warrant.         ..    . 

8486.  Undertaking  to  accompany  application  for  dlsoharg*. 

8487.  Dlschai«»^  warrant. 

8488.  Action  on  undertaking. 

8489.  Costs  of  proceedings. 

fMO.  Sheriff  must  return  wairaat. 

8441.  DIseharge  of  Hen  before  Issue  of  warrant. 

II  8410-3441.    [Repealed  by  L.  1909,  ch.  Sa    See  Consolidated 
Laws,  tit  Lien  Law,  §§  85-107.] 
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L.  1909,  ch.  65,  (an  act  to  amend  the  Code  of  Civil  Procedu??^ 
generally)  together  with  previous  repeals  and  notes  as 
compiled  by  Board  of  Statutory  Consolidation. 
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1 

* 

36 1863 

400 

1 

m 

48.  56 1837 

460 

71.7 

4 

56 1835 

264 

2 

2       6 

5  ..  7-22,24 

7-22.  24 1880 

245 

1 

2       6 

6  .. 

AU 

45 1866 

802 

1 

«i 

74 

1877 
1893 

456 
686 

1 
1 

m 

AU 

3       1 

1     3 

AU 

AU 1877 

All 1880 

417 
245 

1 
1 

3       1 

2  .. 

AU 

1-37.  40-42,  44,  4^ 

150 1877 

37 1862 

37 1863 

54,  55 1830 

417 

460 

392 

76 

1 

39 
2 
1 

91,94.  subd.  1,95...   1830 

320 

32-34       • 

123,  124 1842 

277 

2.3 

• 

128 ia39 

74 

1 

• 

AU 1880 

245 

1 

3       1 

3  .. 

AU 

7 1830 

7 1864 

320 
280 

35 
5 

• 

AU 1877 

417 

1  13 

4  .. 

1-22,  24-28, 

AU 

1880 

245 

1 

3       1 

35,  36,  40, 

45 

1-22,  24-27,  45 1877 

1-22,  24-27,  45 1880 

28 1886 

417 
245 
693 

1 

1 
1 

[1001 

8       1 

6  .. 

1,    2,    8-10, 
12. 13,  15- 
26,  32-34. 

1.  2.  8-10,  12,  13.  15- 
20,  22.  23.  26,  32-34  1877 

1,  2.  8-10,  12,  13,  15- 
19,  20,  except  part 
fixing  places  where 

417 

1 

courts   of   common 

pleas    and    general 

sessions     shall     be 

held,  22,  23,  26,  32- 

34 1880 

245 

1 

20.  subd.  2 1840 

41 

3 

20,  sub<l.  5 1838 

83 

20,  subd.  10 1830 

105 

2 

20,  subd.  13 1830 

3 

5 

20   subd.  15 

1835 
1833 

119 
295 

2 
3 

20,  subd.  'M 

[ISH 

20,  subd.  38 1829 

80 

2 

20.  subd.  38 

1830 

6 

3 

9SSO 


SCHEDULE  OF  LAW6  KEPEALKD. 


1 


Statutes  Hkbxbt  TteCTAian 


BUYIBBP  flTAT* 
UTE8 


Pt.|Cb.|Tlt.lAjt. 


Section 


8 
8 


1      6  ..    An 

m  X     ■  •        Jul  ■■••••• 


8 
8 


2 
2 


3  ..     All 

4  ..     1-22.  26- 

267,    271- 
281 


8 

3 


8 
8 


1  ..     1-0,11. 


2  . .  1-89,  42,  43, 
46, 47, 40- 
o3«  62**vo< 


3 
8 


4 AD. 

o  •  •  •   •  •     AIli 


PBaviouB  Kbpsals 


Bection 


BSPBAIiINO  STAT- 
UTES 


L.  i  Ch.  I     § 


20,  SUbd.  40 1852  65 

20,  8Ubd.  43 1836  265 

20,  BUbd.47 1836  40 

21,  24,  25 1896  548 

24 1843  88 

1-3 1867  272 

AU 1880  245 

1,  pt.  begizmlng  "and 

in  no  other;  and 
no,"  to  end  of  sec- 
tion    1837  460 

6,  subd.  1 1830  320 

7,  pt.  requiring  surro- 
gate to  record  ac- 
counts of  adminis- 
trators,    executors 

and  guardians 1837  460 

AU 1880  245 

AU 1880  245 

1-22,     2&-230.     232- 

267,271-281 1880  245 

2,3 1840  317 

2-4 1848  379 

15 1876  277 

44 1864  421 

47 1845  25 

52,  53,  58 1840  317 

59-66 1848  379 

112 1873  146 

118 1838  243 

137-130 1831  300 

189,  subd.  1 1844  11 

222 1842  38 

231 1896  548 

245-248 1877  417 

258 1840  347 

1-9,  11 1877  417 

1-9,  11 1880  245 

6 1830  320 


1 
4 
1 
1 
4 
1 
1 


71 
36 


2 
1 
1 


1 

1 

45 

1 

1 

1 

3 

45 

1 

1 

41 

1 

1 

1 

1 

1 

1 

1 

88 


11-39,  42,  43,  4B,  47, 
49-53,  62-96 

11-39,  42,  43,  46k  47, 
49-53,  62-96 

38 

Tit.  2,  SS  18-53 

AU. 

AU 

Tit.  1,  f  12 

Tit.  1,      36 

Tit.  1,      37 

Tit.  2,      1 

Tit.  2,      2,  subd.  1... 

Tit.  2,  I  3 

Tit.  2,  J  4 

Tit.  2.  !§  5-7 

Ml 


1877    417     1 


1880  245 

1828  20 

1848  379 

1849  438 
1880  245 

1847  337 
1861  221 
1878  292 

1848  50 
1848  50 
1864  219 
1855  511 
1855  511 


See 

note 

* 


1 

151153 

66 

73 

1 

1 

1 

1 

1 

2 

1 

1 

2-4 


<> 


SCHEDULE  OF  LAWS  KEPBALED. 


Statutes  Hebbbt  Rbpeaibd 


RBVISBD  STAT- 
UTES 


Pt.lCh.lTlt.jArt, 


Section 


PBZVIOBft  BattBAIA 


8       0  •  •  •    •  •     Alli 


8       7       1..     All 

3       7      2  ..     All 

3       7      3  ..     l-«0.    71-90 


3       7       4  ..     l-fl.     63-61. 

64-66.68- 
83 

8       7       6  ..     All 

3      7      6.,     AU 

3       8       1..     All 

3       8       2..     AU 

3       8      3   ..     3-10.  12-16. 

19-66.... 


3       8      4  ..     1,  3--il,  43-* 

65,  92- 
lOU  107- 
108 


Section 


REFBAUKO  STAT- 
UTES 


L.  |:Ch.  I     « 


nt 

Tit 
Tit 
Tit 


it.  2,  118-12 

it.  2.  If  18-16.  20.. 

It.  3,  1142.43 

it.  3.  118.44.80.86 


1855  511 

1855  511 

1830  320 

86  1830  320 


417 
245 
417 
417 
417 
417 
324 
152 
410 
417 
417 
163 
245 
417 
245 
417 
245 
472 
420 
421 
68 
417 
246 


See 
note 


5 

6-10 

42.43 

40.44. 

46.48 

1 
1 
1 
1 
1 
2 
1 
1 
1 
1 
3 
1 
1 
1 
1 
1 
1 
1 
8 

\:^ 

I 


417    1 


Tit.  5,  Si  22-20 lS7r 

AU 1880 

Tit.  1.  All 1877 

Tit.  2.  n  1-11.  14-28  1877 

Tit.  3.  AU 1877 

TU.  4,  IS  1-13,  15-27  1877 

Tit.  5,  4  9 1844 

Th.  6,  I  22,  fiubd.  1. .  1860 

Tit.  5.  i  61 1847 

TH.  6.  AU 1877 

Tit.  6.  H  16-53 1877 

Tit.  6,  i  39 1845 

AU 1880 

AU 1877 

All 1880 

1-14 1877 

AU 1880 

3 1851 

14 1875 

25,  subd.  2 1865 

29-31 1867 

1-60.  71-73,  77-90.. .  1877 

1-eO,  71-90 1880 


1-9.  53-r61. 64<-66.  68- 

83 1877 

1-9.  53-ei,  84-66.  68- 

88 i 1880 

AU 1877 

AU 1880 

80. .» 1845 

AU 1877 

AU... 1889 

AU 1877 

AU 1880 

AH 1877 

All 1880 

8 1877 

33 1859 

42 1837 

3-10,  12-16,  19-66...  1880 


1,   3^1.   43--65,  .92- 

101.107-108 1880  245  1 

3. 1864  422  1 

4-11.  16-30 1877  417  1 

15 1849  107  1 

21.24 1840  354  2,3 

24 1842  197  6 

42 1858  348  I 


245 

417 

245 

69 

18 

417 

245 

417 

245 

417 

245 

417 

110 

460 

74 

245 

SCHEDULE  OF  LAWS  REPEALED. 


^ 


Bta 

TUTES  Hereby  Bsfbjluid 

1            PBBVions  Rbpbals 

RETISED  8TAT- 
UTEd 

Section 

Section 

REPEAT.INO  8TAT- 
IJTBS 

Pt.|Ch.|Tlt.|Art. 

L.  1  Ch.  1 

s 

3 
3 

3 
,1 

8 
9 

•8 

8 

8 

8 
8 

» 
8 

8 
8 

9 
9 
9 

10 
10 

10 

• 
# 

10 

10 
2 

5  .. 

6  .. 

7  .. 

9   .. 
10  .. 

12f  .. 

13  .. 

14  .. 

15  .. 

17  .. 

1  .. 

2  ..    . 

3  .. 

1  .. 

2  .. 

8  «. 

4  .. 

5  -. 
5    .. 

All.. 
1-16, 

All.. 

Ail. . 

2»-43 

All 

16-21.    relating   to 
petit  jurors,  37-42. 

43... 

All 

13,  subds.  1.  3 

Ali 

All . 

1880 

1877 
1830 
1880 
1869 
1880 
1880 
1849 
1851 
1868 
1857 
1880 

245 

417 
320 
245 
433 
245 
245 
193 
460 
828 
684 
245 
245 
417 
'  9 
245. 
187 
245 
277 
342 
346 
266 
245 

245 

417 
210 
225 
245 
320 
245 
312 

417 
245 
386 
245 
305 
16 
245 
245 
346 

386 
800 
548 
648 
245 
245 
503 

1 
1 

52 

1 

1.2 

1 

1 

3 

AW.  . 

. 

28.  84-36 

1-4 

All.  . 

30 

32.  47 

39.  44 

1 

2.5 

8,4 

3 

All 

All 

1 

20 

AU 

5 

All 

3 

8 

10 

14 

AU 

1-26,  31,  33,  34. 

46 

2-12,    1^26,   31, 

34,  36-46 

1 
1 

3 

All.  . 

....   1877 
....   1843 
. ...    1880 
....   1843 
....   1880 
. ...    1842 

1 

3 

All.. 

1 
1 
1 

3 

All.  . 

1    • 
5 

3 

1-26,  31^4. 
3&-46 

All 

36— 

»   •   •   1 

33, 

1840 
1844 
1838 
1880 

1880 

1877 
1832 
1840 
1880 
18.30 
1880 
1844 

1877 
1880 
1840 
1880 
1876 
1875 
1880 
1880 
1844 

1840 
1844 
1896 
1896 
1880 
1880 
1886 

12 
2 
8 
1 

1 
1 

3 

43,  46 

15-17 

AU 

39 

•  ■   •   • 
1    «   •   • 

•  f   «   t 

■  *■    •    4 

1 
13 

3 

All.. 
1-3, 

AJl.. 
All.  . 

6-120. 

1 
53 

3 

AU 

35 

•    •    •    • 

1 
1 

• 

3 

1-3,     6-65.     67-120; 
■part  relating  to  ap- 
peals   from    fiiirxo- 
gates'  courts. .'.... 

1-3.  6-120 

13 

1 
1 
40 

3 

AU 

4.  6. . . ; 

•    «    •    ■ 

1 
1»2 

8 

»-40, 

1-3. 

All.. 
3  •  •  • 

42-50 
5-17... 

6'  :::::.:.:... 

AU... 

2-40,  43-50..... 
4  U  1 

•  f    •    • 

•  •    •    • 

•  »    •    » 

1 

1 
1 
3 

17-19,  22,  27,  30  part 
prescribing  fees  for 
clerks,  81,  33 

32 : 

40 

3 

42 

1.  2 

3,  .^17 

3 

AU. .: 

4 

3 

CSaa 
t3cO 

note 


« 


« 


CI04J 


8 


o;s;s 


no» 


SCHEDULE  OF  LAW3  REPEALED. 


Statutes  Hereby 
bsfbalbd 

Previous  Rbpbaia 

L. 

Ch. 

Section 

Section 

repealing  stat- 
utes 

L.  1  Ch.  1 

« 

1778 

12 
14 
25 
14 
19 
12 
17 
42 
44 

56 

9 

21 

25 

47 

6 
13 
24 
36 

1 

8 

14 

31 

39 
41 
7 
26 
41 
48 
54 
59 
11 

12 
20 
27 
39 
58 
61 
71 

7 
16 
24 
27 

3.  4.  6,  7 

1778 

AU  .  ?'. 

1778 
1779 
1779 

AU 

AU  (2d  Sess. ). 
All  (2d  Sess.). 

AU.. 
AU.. 

1801 
1848 

193 
379 

15 

1779 
1779 

All  (3d  Sess.). 
AU  (3d  Sess.). 

AU.. 

1786 

29 

1 

1780 

All 

AU.. 
AU.. 
AU.. 

1848  379 
1782     36 
1787     89 

15 

1780 

AU 

12 

1780 

3 

24 

1780 
1781 
1781 
1781 

1781 
1781 
1782 

AU  (4th  Sess.). 
AU  (4th  Sess.) 
AU  (4th  Bess.) 
AU  <4th  Sess.) 

AU  (5th  Sess.) 
AU  (5th  Sess.) 
AU 

AU.. 
AU.. 
AU.. 
AU.. 
AU.. 
AU.. 
AU.. 

1782 
1782 
1788 
1788 
1788 
1782 
1786 

36 
36 
73 
5 
73 
36 
29 

12 

12 

2 

13 

2 

12 

1 

1782 

AU 

15... 
AU.. 

1784 
1787 

7 
89 

1 

1782 

All  (6th  Sess.) 
AU  (6th  Sess.) 
All 

24 

1782 
1783 

AU.. 

1848  379 

15 

1783 

AU 

Part  beginning  "  and  11 
any  such  action  shaU  be 
brought    In    an    inferior 
court  "  to  end  Of  statute. 
AU 

1 

1787 
1788 

71 
73 

1783 

AU 

1 
2 

1783 

AU 

1784 

AU  (7th  Sess.) 
AU.. 

1784 

AU.. 
AU.. 

1828 
1786 

21* 
41 

M2 
26 

1784 

AU 

1784 

AU 

1784 

AU 

AU.. 

1801 

193 

1784 

AU 

1784 
1784 

7-13  (8th 

Sess.) 

All  (8th  Sess.) 
AU 

7-13. 

1801 

193 

1786 

All.. 
All. , 

1786 
1801 
1801 
1787 
1797 
1789 
1801 
1828 

41 
193 
193 

89 
8 

25 
190 

21* 

25 

1785 

All 

17S5 

AU 

AU.. 
All.  . 

1785 

All 

24 

1785 
1785 

1-5,  7 

AU 

1—6. 
AU.. 
AU.. 
AU.. 

7 

6 

8 

1786 

All 

6 
114 

1786 

AU 

1786 

AU 

AU 

1-14 

15  pt.,  allowing  judge  ol 
court  of  probate  three 
per  cent,  on  aU  moneys 
brought  Into  court 

15 

1801 
1801 

1790 
1801 

193 
193 

51 
190 

1786 

AU 

8 
S 

note 

£106] 
£109) 

CHOI 


[111] 

[113] 
[113] 

[114] 

[118] 
[119] 

[130] 


[13U 


*  Second  meeting: 


994 


SCHEDULE  OF  LAWS  REPEALED. 


1 


Statutes  Hebjbby 
Repealed 


1786  29 
1786  33 

1786  41 


1. 

7. 


1787 
1787 
1787 


3 
5 
6 


1787  10 
1787  14 


1-7,  17,  20,  21, 

25,  26 

All 

All 

All 

All 

AU 


1787  18  8. 


1787  19 

1787  26 

1787  27 

1787  32 

1787  33 

1787  35 


All 

7 

AU 

4-6,  9-11.  ..^ 

All 

AH 


1787    38    All 


1787 

39 

1787 

50 

1787 

53 

1787 

54 

1787 

56 

1787 

65 

1787 

69 

1787 

71 

1787 

72 

1787 

89 

1787 

94 

1788 

2 

1788 

3 

1788 

4 

1788 

5 

1788 

6 

1788 

8 

1788 

9 

1788 

10 

1788 

11 

1-4.  7.  10-12.. 

All 

All 

All 

All 

10 

All 


Pjubvious  Rbpejja 


Sdcttoa 


BBPBAUNG  STAT- 
UTES 


L.  I  Ch.  I     i 


7. 

7. 


1-7.  17,  20,  21,  25,  26. 
AU 


1787 
1788 


89 
73 


24 
2 


Raa 

note 
[122] 


1801    193 

1828     21*  1  1  7 


AU 

AU 

4,  pt.  exempting  plaintiff 
In  certain  cases  from 
payment  of  costs  on 
having  caiiseil  an  affida- 
vit or  oath  to  be  made 
and  filed  before  com- 
mencement  of  certain 
actions 

All 

3 

8 

AU 


1828     21*  1  1  10 
1801  193 


£123] 


1800  98 

1801  193 
1798  22 
1801  193 
1801  193 


AU 

4^9-11... 

AU 

8,  pt.  providing  tliat 
every  attorney  neglect- 
ing to  file  his  warrant 
of  attorney  shall  forfeit 
£10 

All 

17 

AU 

1-4.  7.  10-12 

AU 

All 

AU 

All 

10 

AU 


1801  193 
1801  193 
1801  193 


1788  73     2 
1801   193 

1789  25     8 
1801   193 
1801   193 

1828     21*  1  1  17 

1801   193 

1801    193 

1801   193 

1801   193 

1813  202 


.[124] 


AU 

All 

AU 

20 

Part  relating  to  the  city 

of  New  York 

AU 

isoi  iai" 

1797     20     20 

1804     27     54 
1801   193 

•   ■ 

AU 

AU 

AU 

All 

All 

1801   193 

1800  90     3 
1828     21*  1  1 
1828     21*  1  1 
1828     21*  1  1 

1801  193 
1828     21*  1  5 
1828     21*  1  i 
1828     21*  1  i 

AU 

AU 

AU 

18 

AU 

All 

19 

All 

All 

20 

All 

AU 

All 

All 

21 

All 

AU 

AU 

22 

All 

28 

1125] 


[126] 


*  Second  meeting. 


f»ai» 


i^GHEDULB  OF  LAWS  REPEALED. 


sas 


Statutes  Herbbt 
Repealed 


178S 
1788 
1788 
1788 
1788 
1788 
1788 
1788 
1788 
1788 
1788 


1789 
1789 


1790 
1791 
1791 
1791 
1791 
1791 
1792 
1792 
1792 

1793 
1794 
1795 
1795 
1796 
1796 
1796 
1796 


12 
17 
18 
32 
34 
36 
37 
41 
43 
46 
73 


1 
25 


All. 
7... 
1... 


All 

2 

1-26.  29-«l.. . 

12.  13 

AU 

1-13 

1-31 

2,  pt.  repeal- 
ing L.  1781, 
ai8.  26,  47, 
L.  1783,  Ch. 
39,  L.  1786, 
Ch.  33,  §  7. 
L.  1787,  Ch. 
85,  pt 

AU 

AU 


1789  28  All. 

1790  1  AU 
1790  61  AU. 
1790  57  AU. 


58  1,  2. 

7  AU. 

8  AU. 
12  AU. 
20  AU. 
38  AU. 
28  AU. 
35  1-4. 
43  AU. 


36  AU, 

35  AU 

1  AU, 
74  AU. 

2  AU. 
8  5... 

10  AU. 

46  1... 


1796  70  AU 

1797  3  AU 
1797  5  AU, 
1797  8  AH. 


Pabvxoub  Repeals 


KEPEALINO  STAT- 
UTES 

L.  I    Ch.l     } 


All 1801  193 

7 1801  193 

1 1801  193 

AU 1828 

2 1828 

1-25,29-31 1813  202 

12,  13 1801  193 


Bee 
note 


21*  1  1  32 
•  1  4  33 


21 


1-13 1801  193 

1^1 1801  193 


[1273 


All 1801 

1,  part  allowinf  costs  to 
be  paid  out  of  a  flne  for 

a  misdemeanor 1796 

AU 1801 

AU >  1801 

3 1797 

AU 1801 

AU 1801 

AU 1801 

Part   relating  to  adver- 
tisement   of    8al«s    of 

goods  and  chattels 1791 

All . . 1801 

1,  2 1801 

AU 1801 


193 


IlMl 


8 

6 

190 

5 

103 

8 

6 

193 

193 

193 

8 

1 

193 

193 

t93 

AU 1801  193 

AU » 1828     21*  1  1 

AU 1801  193 


£IW 


36 


1-4 1801  193 

3 1793  36 

All 1801  193 

AU 1801  19tf 

AU 1801  193 


£130] 


AU 1801  193 


*  Second  meeting. 


5 1801  193 

All 1801  193 

1 1801  193 

Part  relating  to  the  city 

of  New  York J881  537 

AU 1801  193 

AU 1801  193 

AU 1801  193 

AU 1801  193 


»M 


.  [I3IJ 


1 


90HBDULE  OF  LAWS  REPEALED. 


Statutb    Hxbbbt 
Rbpbalbd 


1797  13 
1797  20 
1797     31 

1797  84 

1798  8 
1798  22 
1798  52 
1798  08 
1798  75 
1798  91 
1798  100 
1798  105 
1798  108 

1798  111 

1799  1 
1799  5 
1799  44 
1799  64 
1799  65 
1799  87 

1799  92 

1800  12 
1800  22 

1800  41 
1800  60 
1800  90 
1800  94 
1800  98 
1800  100 

1800  122 

1801  8 
1801  10 
1801  13 
1801  25 
1801  30 
1801  32 
1801  47 
1801  49 


All 

20 

6,7.  10.  11 

AU 

All 

4.5 

AU 

18 

9 

AU 

AU 

AU 

AU 

AU 


Att. 

AU. 

2-6. 

AU. 

AU. 

AU. 

1... 

AM. 

AU. 


AU. . 
1.2. 
AU.. 

1,2. 
AU.. 
AU.. 
AU.. 
AU.. 
7-11. 
All.. 
AU.. 

An., 

AU.. 
AU.. 
AU. . 


1801  60  AU 

1801  52  2 

1801  60  19 

1801  65  1-5,7-9 

1801  70  4  ' 

1801  73  Ail. ;::::::;: 

1801  75  AU 

1801  77   1,  2.  4-14.  20- 

24 


Phsvious  Repeals 


Section 


RXPEALINO  STAT- 
UTES 


L.  I  Ch.l  § 


All 1801  193 


6,7.  10.  11 

AU 

AU 

4.5 


1801  193 
1801  193 
1801  193 
1801  193 


9.. 
AU. 


1801   193 
1801   193 


*  Second  meeting. 


Att 

AU. 

i.. 


AU. 
AU. 
AU. 
2-6. 
AU. 
AU. 
AU. 
1... 
All. 


Part  relating  to  the  city 
of  New  York 

AU , 

1.2 

All 

1.2 

AU 

All 

All 

AU 

7-11 

All 

AU 

All 

AU 

AU 

21  pt.  relating  to  attach- 
ment of  vesGels 

Part  relating  to  the  city 
of  New  York 

All 

AU 

2 

19 

1-5,  7-9 

An.' !'.[['.'.','/.  W.'.'.y.'.'. 

AU 


1801  193 
1801  193 
1848  379  15 
1801  193 
1801  193 
1801  193 
1801  193 
1801  193 
1801  193 
1801  193 
1801  193 
1801  193 

1881  .537  1 
1801  193 
1801  193 
1801  193 

1800  122  3 

1801  193 
1801  193 
1801  193 
1813  202 

1828  21*  1  n  4S 
1228  21^  1  If  44 
1828  21*  1  5  46 
1828  21*  111  48 
1813  202 
1828  21*  1  1  54 


See 
note 

[133; 


[iili 


11373 


[1381 


1822  226     4 

1881  537 
1828  21* 
1813  202 
1828  21* 
1813  202 
1813  202 
1813  202 
1813  202 
1813  202 


1 

1  156 

1168 


1.  2.  4-14,  20-24:  pt.  re- 
lating to  the  city  of  New 
Yoik 1881  587    1 

1.  2,  4-14,  20-94 1813  202 


HMT 


SCHEDULE  OF  LA\MS  R£IP£l4L£I>. 


Statutes  Hereby 
Repealed 


1801  87 
1801  00 
1801  91 


1801  98 

1801  102 

1801  105 

1801  110 


1801  115 

1801  133 

18C1  141 

1801  165 


1801  174 
1801  176 

1801   1&3 

1801  190 

1802  15 


1802 
1802 


31 

8:j 


1802  110 

1803  2 


1803 
1803 
1803 


32 

99 


1803  103 

1804  27 

1804  55 

1804  59 

1804  68 

1804  78 


1-18,  20-24.. 
5,  6 , 


1-8,  10,  21,  24 
-27 

All 

All 

6,  7,  9.  11-13, 
14     to  pro- 
yIbob,  15-18.. 


AU 

AH 

All 

1-10,  12-22. 


1801   170      All, 


All. 
AU. 

1-5. 
All. 
All. 

All. 
2-5. 

AU. 
AU. 
AU. 
2.  .. 


AU 

19,  32,  33 
54 


All 

AU 

AU 

1.    2    to    first 
jierioil .  r  4 . . . 


Previottb  RepeaIjs 


Section 


REPEALINQ  BTAT- 
UTB8 


L.  I    Ch.!     S 


1 1828-    21*  1^62 

1-18.  20-24 1813  202 

5,  6,  pt.  relating  to  the 

city  of  New  York 1881  537     1 

5,  6 • 1813  202 

1-8,  10,  21.  24-27 .     1813  202 

AU iai3  202 

AU • 1813  202 


See 
note 


6,  7,  9.  11-13,  14  to  pro- 
viso.s,  15-18 

9.  pt.  relating  to  time  of 
holding  courts  in  Onon- 
daga county 

9.  pt.  relating  to  time  of 
holding  courts,  in  Gen- 
esee county 

9.  pt.  relating  to  time  of 
holding  courts  In  Oneida 
county 

9 

AU 

AU 

All 

1-10,  12-22 

6.  pt.  affecting  Columbia 
county 

6,  pt.  to  the  words  •'city 
of" 

4,  first  proviso . .  . : 

All 

AU 

1-9.  11 

3.  prp.vlsos 

AU J.R.L. 

1,  proviso « 

AU * 

AU 

2^............ 


5 


AU 
1.. 

AU, 


,R.L. 


1813  202 
1824      2      2 
1824    23      2 


1824 .181      4 
1828    21*  1 1 650 
1813  202 
1813  202 
1813  202 
1808  204    31 

1803     56    2 

1805     93    5 

1803  103    33 
1813  202 
1813  202 
1813  202 

1811     43    2  [U9] 

1828    21*  lt«7 
1813     83    6 

1804  58  e 
1813  202 
1813  202 
1813  202 
1813  83  6 
1813  202 
1813.  »2 
1813  202 


AU 


54 ■ 

•)4 ., , 

\\\ 

AU 

AU 


1813' 

1S13 

1807 

1881 

1818 

1813 

1813 


202 
202 

139     82 
537     I 


CI4«| 

11411 


202 


*  Becond  meeting. 


1.  2  to  first  peiiod 1813  202 

AM 


tt 


SdfiEDlILS>  OF  LAWIS  REPEALED. 


Statutes  HEftqvY 
Repealed 


1804^  VOS 

1804  109 

1805  17 


AU , 

30,  31 


1805  03  AU. 


1805 
1805 
1805  102 

1805  135 

1806  10 
1806  .  .92 

1806  1^ 

1807  US 
1807  89 
1807  107 
1807  130 
1807  1^83 

1807  .145 

1807  ;i58 
1807*183 

1808  2 
1808  8 
1808  145 
1808  155 
1808  156 
1808  173 
1808  200 
1808  204 


94.   All. 
99     AU. 


1 

.4.  29.., 
2,3.;.. 

AU 

12 

AU . .... 

AU 

1-3,  5-8. 


AU., 

AU 

29,  30 

All 

AU 

All 

2U.,...., 
All:;....'. 

'AU...  .... 

1-7.  9^1.. 


1808 
1809 
1809 
1809 
1809 
1809 
1810 
1810 
1810 
1810 
1810 
1810 
1811 
1811 
1811 
1811 
1811 


219  »AU.. 

83  -All-.  . 

124  AU., 

137  'AU.. 


148  AU... 

186  1.2.5 
36  AU... 
64  AIL.., 

187  1-4... 

193  14,  35. 

194  2 

196  AU... 

,.  1,  1 

•43  AU.:. 

88  1,2.. 

196 ,  2 

202  18... 


1811  238  1,3,5-8.,... 

1811  2iA»  t^  46.4?.;.-. 

1812  !K  AU 

1813  129  AU 


Previous  Repeals 


lU 


fleetfon 


hepealino  stat- 
utes 


L.  I    Ch.l     § 


AU 

30.31..... 

2,  3,  except  pijrt  relating 
to  state  printing  in  city 
of  Albany 

2,  3 

6 

AU 

AU 

AU 

1 

29 

2,  8 

AU 

12 

AU... ;.;.. 

AU 

iif;.^:;::::::::::;: 

3:. ;;:;... .:.v 

AU 

AU : 

AU.. 

29,  30 

All 


1813  262 
1813  202 


1809  164  13 
1828  21*  1 1  56 
1813  202 
1608  204  31 
1813  202 
1813  202 
1813  202 

1813  202  

1813  202 
1811     43     2 
1881  537    1 
1613  2Q2 
18tJ  202 
1813  202 
1818  202 
1808  145    2 
1813  202 
1813  202 
1811     43     2 
1813  202 
1813  202 


See 
note 


AU 


21 

AU 

AU. 

AU...... 

l-7.i-31. 

25 

AU'. 


AU... 

AS'.... 

AU... 

AU... 

1.2,5 

AU... 

All... 

1-4... 

35.... 


t: 


AU. 

1... 

AU. 

1\2. 

2... 


18,    pt.   relating   to   the 

city  of  New  York. , , . . . 

18. 


1813 
1813 
1813 
1813 
1813 
1813 
1810 
1813 
1813 
1813 
1813 
1813 
1813 
1813 
1813 
1813 
1813 
1813 
1813 
1813 
1813 
1813 
1813 


202 

202 

202 

202 

202 

202 

193     14 

202 

202 

202 

202 

202 

202 

202 

202 

202 

202  .... 

202 

202 

202 

202 

202 

202 


1,  3,  5-8. 
44,  46.4*7 
All..., 
AU... 


[142] 


[143] 


[144] 


I    i 


1881  537     1 

1813  202 

1813  202 

1813  202 

1813  202 

1828     21*  15X12 


*  Second  meeting. 
80 


dSM^ 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Herbbt 
Repealed 


1813  203  25,  34,  60.  .. 

1813  204  All 

1813t     4  1-8 

I813t  16  All 

lS13t  17  All 

1813t  48  AU 

1813t  50  All 

1813t  53  All 


1813t  65     5,  6... 

1813t  56  1-27,  29;  30. 
first  sentence, 
31-35 

1813t  57  All 

18131  68  All 

lSl3t  61  All 

1818t  63  All 

1813t  65  All 


Pbbyious  Rbfbaxa 


V 


1813t  66      1-14. 


1813t  79     AU. 


l9ectioii 


RBFSAUNO  8TAT- 
UTES 


L.    i     Cfa.|      I 


25.  34 

All 

1-8;    pt.  relating  to  the 

city  ot  New  York 

1-8 

AU 

AU 

9 

All 

AU, 


See 
note 


1828     21  >  11165[145] 
1828     21*  1168^ 


11,  pt.  exempting  de- 
fendant's body  from  ex- 
ecution  

AU 

AU 

6.  6 


1881  637     1 
1828     21*  If  88 
1828     21*  1  4  86 
1828     21*  1587 
1818  259     18 
1828     21*  1  1 107 
1828     21*  1 T 122 


1-27.  29:  30,  first  sen- 
tence, 31-35 

AU 

AU 

AU 

4.  pt.  relating  to  time  of 
holding  courts  of  com- 
mon pleas  and  general 
sessions  in  Rensselaer 
county 

4,  pt.  relating  to  Catta- 
raugus county 

4,  pt.  relating  to  Onon- 
daga county 

4,  pt.  relating  to  Geneaee 
county 

4,  pt.  relating  to  Oneida 
county 

4,  pt.  providing  that 
courts  shall  be  held  al- 
ternately at  Bedford  and 
White  Plains.  Wett- 
chester  county 

11,  pt.  requiring  the  men- 
tion of  assistant  justices 
in  the  caption  and  con- 
tinuance of  records 

All 

1-14,  pt.  relating  to  the 
city  of  New  York 

1-14 

17-22 

24 

Part  relating  to  the  dty 
of  New  York. 

AU 


1816  236    63 
1824  238    43 
1828     21*15101 
1828    21*  1  \  119 


1828 
1828 
1828 
1828 
1828 


1815 
1823 
1824 
1824 
1824 


21*  1 
21*  1 
21*  1 
21*  1 
21*  1 


112  3 

101  3 

2  2 

23  2 

181  4 


124 

92 

93 

113 

110 


1870  660  1 


1818  60  3 
1828  21*  1 1 131 

1881  537  1 
1828  21*1189 
1815  157  8 

1819  166    4 

1881  637    1 
1828    21*  1 1  X\\ 


*  Second  meeting. 


t  Revised  Laws. 


SCHEDULE  OF  LAWS  REPEALED. 


Statcivs  Hnnspr 

RXPBALBD 


PBBYIOUB  tlEPEALS 


BBFSALINO  BTAT- 
UTES 


1813t  8a    AU. 


1813t  86    20. 


1813t  93    AH.. 
1813t  05     1-23. 


18131 

f  96 

18131100 

1813 

^102 

1814 
1814 

19 

108 

1814 

141 

1814 

162 

1814 

1814 

I9a 

1814 

108 

\t\t 

200 

1815 

38 

1815 

n 

1815 

82 

1815 

106 

1815 

150 

1815 

227 

1815  266 

1816  177 

1816 

210 

1816  236 

1817 

21 

Att 

AU 

AU 

AU 

All 

AU 

1 

AU 

Att 

AU 

37  40 

All  (38Se0s.)i 

AH 

AU , 

AU 

AU 

AH 

AU.  .    

2r. 


AU 

1 

23.45,49.53 


AU, 


1,  pt.  relating  to  cor- 
oners' fees  in  counties 
of  Richmond,  Kinss, 
Queens  and  Suffolk  for 
viewing  each  body  and 
taking  and  returning 
the  inquisition 

1.  pt.  relating  to  fees  of 
counselors,  soUeitorB  and 
sergeants 

1.  pt.  relating  to  fees  of 
masters,  register  and  a»- 
slstant  register,  clerk, 
examiner  and  sergeant- 
at-arms 

1.  pt.  relating  to  taking 
inquisitions 

AU 

29.  pt.  relating  to  the  dty 
of  New  York 

29 

AU 

1-23 

19.  pt.  requiring  the  reg- 
ister in  chancery  in  New 
York  to  keep  an  aocount 
with  the  Bank  of  New 
York 

20 

AU 

AU 

Ail 

AU 

AU 


1815 
1818 


183 
230 


1 

a 


1823  269    9 


1826 
1828 

62  2 

21*  1 1 13» 

1881 
1815 
1828 
1828 

537  1 

167  8 
21*  1584 
21*  1 4 120 

1823 
1814 
1828 
1828 
1828 
1828 
1828 

269  10 

163  2 
21*  IfOO 
21*  1 •  123 
21*  1  *   138 
21*  1 '  167 
21*  1  *   170 

AU i..i 1828     21*15172 


(If^ 


AU 1828     21* 

37,  40 1828     21* 

AJl 1828     21* 

AU 1828     21* 

AU 1828     21* 

AU 1828     21* 

AU 1828     21* 

AU 1828     21* 

AU 1828     21* 

27 1828     21* 

AU 1828     21* 

1 1828     21* 

23.  45,  49,  53 1828     21* 

45 1824  238 

Part  relating  to  the  dty 

of  New  York 1881  537 

All 1824  238 


15176 
15177 


[148] 


182 
183 
126 
185 
189 


1  5194 


202 
15  126, 
207 
15214 
15215 
15217 
43 

1 
43 


^  Second  meeting. 


t  Revised  Laws. 
031 


,     SOHBPUJUE  OF  LAWS  RpPEALEa 


Statutes  Hereby 
Repealed 


1817 
1817 
1817 
1817 
1817 
1817 
1817 
1817 
1818 
1818 
1818 


28 

32 

69 

90 

179 

251 

278 

280 

5 

60 

94 


All. 
All. 
2... 
All. 
All. 
All. 
M.'2. 
4... 
All. 


>  * 


1818  171 
1818  175 


1818  226 
1818  227 


1818 
1818 


230 
259 


• 


1818  269 
1818  272 
1818  277 

1818  283 

1819  27 


1819 

1819 
1SI9 
1S19 
1819 
1820 
1820 
1820 


40 
156 
166 
178 
232 
122 
159 
160 


1820  184 
1820  194 


1820  214 
1820  216 
1820  219 


Previous  Refbauk 


Bection 


repealing  stat- 
utes 


-»•*« 


L.    I  Ch.  I    \ 


AU 

All, 

2.. 


1828 
1828 
1828 


21*  1 

21*  1 
21*  1 


11221 

122^ 
1226 


SG9 

note 


1 ,  <  Of  4  •  «  k  » 
All 


AU, 

All. 


1818  105     All. 


All. 
AU. 


«•••«* 


All 

1,  2.  4-16.  18, 
19 


1818  265     AU. 


AU. 
2... 
AU. 

8.,. 
AU. 


AU, 

AU 

AU, 

AU. 

AU, 

2.. 


AU 

4,  pt.  affecting 
L.   1818,  Ch. 


AU 
AU 


AU, 
AU. 
AU 


AU. 
AU. 
1,  2. 
4... 
All. 


\  •  * 


1828 
1828 
1828 
1828 
1828 


21*  1 
21*  1 
21*  1 
21*  1 
21*  1 


233 
240 
243 
244 
245 


[ISO] 


8,  pt.  relating  to  a&si^tiint 
Justices  in  the  city-  of 
w  ew  York 

AU 

AU 


£151] 


All. 
2.. 
Al 


part  relating  to  the  city 

of  New  York 

All , « . . . . 

1.  2,  4^16.  W,  19 

8 

Part  relating  to  the  dty 

ot  New  York >  . . . . 

AU A 

AU 

2 :>.... 


AU 
8, 


Part  relating  to  the  qity 
of  New  York J .  i . . 


1820  160    4 
1824  238     43 
1828     21*  11[255 
1828     21*  llSe 
1828     21*  1  it  256 
1828     21*  1186 
1828     21*  11257 
1828     21*  if  261 

1881  537  1 

1820  194  10 
1828  21*  1 1 126 

1828  21*  1 1  265 

1821  38  1 

1881  537  1 
1824  238  43 
1828  21*  If  $49 

1828  21*  iiaoe 

1828  21*  it 263 
1828  2tt  1 1  269 


A 
A 
A 
AU 


1 


1881  637  1 
1828  21*  1 
1828  21*  1 
1828  21t  1 
1828  21*  1 


*  Second  meeting. 


All 

2 

AU : 

4,  pt.  relating  to  the  dty 
of  New  York 

4,  pt.  affecting  L.  1818, 
011.94,  5  8 

AU 

6,  pt.  relating  to  fees  for 
services  of  justices  and 
.sheriffs 

AU 

AU 

AU 

AU 


9S2 


271 
248 
549 
283 

1828  21*  ll55Cr 
1828  21*  If  299 
1828     21*  1 1301 


1881  537     1 

1824  238  43 
1828  21*1  If  308 


1823  269  35 
1828  21*  1 
1828  21t  1 
1828  21»  1 
1828  21*  1 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hercby 

BSFEAJuEO 


1820  245     5-7. 

1821  38  All . 
1821  5«  All. 
1821  109  All. 
1821  130  AU. 
1821*  1»6  AH, 
Iffi^t  203  1... 
1§21  222  All . 
1821  238     All. 

1821  240     3 

1822  69 
1822  104 
1822  114 
1822  217 
1822  245 
1822  247 
1822  252 
1822  260 

1822  272 

1823  28 
1823  47 
1823  54 
1823  70 
1823  182 


1823  207 
1823  269 


1824  26 
1824  44 
1824  48 
1824  55 
1824  81 
1824  205 
1824  233 
1824  238 

1824  261 
1824  325 

lUi  263 


1,  2,  4,  5... 

1 

1-6.  8 

13,  15,  16.  . 


AU 

6-17,  35. 


All...'.:.  I.. 

All  •   •••V*%«k*' 

AU 

All 

5.  7 

AU 

All 

1.2 

All 


AU 

AU 

AU 

All 

AU 

12 

All 

1-26,       28-43, 

45,  46 

AU 

1-4 

AU 


aU  ai.li.f.t* 


1825  323  AU. 
ItOa    62  2... 

1826  87  All. 
1S26  157  All. 
1820  289  4... 
1826  303  AU. 

1826  309  1-3. 

1827  77  AH . 


I, itti.it 


,4 


Pbevious  Repeala 


Section 


REPEALINO  8TAT- 
TJTEB 


L.  I  Ch.|  i 


5-7 1828  21*  1  If  314 


AU. 
All. 
AU. 
AU 


1828 
1828 
1828 
1828 


21* 
21* 
21* 
21* 


AU 
All 
Z.. 


All. 
AU. 


1828 
1828 
1828 
1828 
1828 


21* 
21* 
21* 
21* 
21* 


AU. 
5.7. 


1828 
1828 


21* 
21* 


AU. 
1.2. 
AU. 


1.2,4,5 


1828 
1828 
1828 
1849 
1828 


21* 
21* 
21* 
194 
21* 


1-6,  8 

13,  15,  16;  pt.  relating  to 

city  of  New  York 

13,  15,  16 

iUi 

6-17,  35;  pt.  relating  to 

the  city  of  New  York, . 

5-17,  35 

11,  14,  15,  16.  pt.  relating 

to  fees,  17.  35 

AU 

AU 

All 

All 


1828     21* 

1881  537 
1828     21* 
1828     21* 

1881  637 
1828     21* 


1828 
1828 
1828 
1828 
1828 


21* 
21* 
21* 
21* 
21* 


12. 

All 


1-26,  28-43,  45,  46, 

AU 

1-4 


1828 
1828 

1828 
1828 
1828 


21* 
21* 

21* 
21* 
21* 


Fart  fixing  salary  of  re- 
>rter 


jSt! 


AU. 
2... 
AU. 
AU. 


«     ■     ■    ar    •    • 


All. 
1-3 
AJI*. 


1828 
1828 
1828 
1828 
1848 
1828 
1828 
1828 
1828 
1828 


21* 
21* 
21* 
21* 
379 
21* 
21* 
21* 
21* 
21* 


319 
323 
326 
333 


See 
note 

tl54] 


339 
340 
341 
343 
347 


[155] 


1 


360 
364 


[1563 


1382 


?390 
392 


11400 

f  126 

*  401 

*  403 
i  649 
1405 


^157] 


[158] 


I 


549 
409 


[159] 


3410 
417 
390 


[160] 


551 
449 
456 
463 

472 
483 
486 
489 
499 


*  Second  meeting. 


088 


r 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 


L. 


Ch. 


Previoub  Rsfealb 


Section 


1827 
1827 


203 
234 


All 
AH. 


1827  260     All, 


1828  134     All 

1828  20*  15.  1^  t  8.  37- 
44, 48-50,  52- 
65 


1828  21*  1,  HH  2,  7.  10. 
17,  18-23,  32, 
33.  36.  44,  46. 
48.  64,  56.  58, 
62.  67,  68,  84, 
86-90,  92,  93. 
101.  107,  lio- 
ns. 119.  120. 
122-124,  126. 
131.  138.  165. 
167.  170.  172. 
176,  177.  182, 
183.  185.  189. 
194,  202.  214. 
216,  217,  221. 
222.  233.  240. 
243.  244,  261. 
256-257,  261, 
265.  266.  268. 
271.  283,  299. 
301,  302,  304, 
308-310,  314, 
319.  323,  326. 
333,  339,  340. 
343.  347,  360» 
364,  367,  372. 
379,  382,  390. 
392.  401,  403, 
406.  409,  410. 
417.  449.  456, 
463,  472,  486, 
489.  499.  509. 
515,  619,  550. 

1829  39     All 

1<S2«)   108     All 

182:)  225     All 

1S29  252     All 

18:^0        5     3 

18:V3      12     All 

1830  28     All 


Section 


RBPSAUNG  aXAT- 

tnss 


L.  I    Ch.|     I 


Ail 1828    21*111609 

Part  relatiiig  to  the  city 

of  New  York 1881  637     1 

AU 1828  21*  1  1  615 

Part  relating  to  the  dty 

of  New  York. 1881  637    1 

Ail 1828  21*  1 1619 


See 
note 


15.  K  37 1830  320  14 

16.  KK  8.  38.  39,  43.  44. 

48-60,  62-55 '. . .   1880  245  2 

16,1148,53-65 1877  417  2 


AU 


iiso  ais'  2' 


CI6J] 

145 


*  Secoml  meeting.  ^^   ^^_^    ^ 

t  Ed. — 1  4  is  also  repealed,  according  to  sectloQ  4  of  lib  1000^  dl.  0& 


084 


^ 


SOHEDULE  OF  LAWS  REPEALED. 


Statutbs  Bxbmbt      I 
Rbpbalbd 


1880    76    AU 


1880  105  2.. 
1830  185  AU 


238  AU 

320  14-23,  30-38, 
40-60,  52-57, 
63,64,68. 


1831  24 

AU 

1831  191 

AU 

1831  200 

AU 

1831  287 

AU 

1831  300 

AU 

1832   7  AU 
1832  24  AU 


1832  128  1-5,  7.  8. 


1832  158  AU 


1832  210  AU. 

1832  211  All. 

1832  246  3. . 

1832  276  All 


1832  295 
1882  808 


AU 
AU, 


Psayious  Rxpbaui 


Bdetton 


RKPEALING  8TAT- 
UTB8 


L.  I  Ch.  1     S 


Part  relating  to  the  city 

of  New  York 

AU 


Part  relating  to  the  city 

of  New  York 

AU 


16  pt.  adding  l§ 

o  R.  S.,  pt.  2,  CD. 

6,  tit.  1,1119-28.32-34. 


14,  15. 
63-68  to  R.  S., 


36-38,  40-49,  52-57,  63, 

64 

17 

18 

35 

35 


50 

Part  relating  to  the  city 
of  New  York 

AU 

3 

AU 

2,  pt.  relating  to  order  of 
publication  of  notice  and 
time 

AU 

AU 

2,  pt.  declaring  that  the 
pvoTisionfl  of  §  1  shaU 
not  extend  to  persons 
who  have  not  been  resi- 
dents for  one  year 

26 

80,11 

34.. 

AU 

AU 

Part  relating  to  the  city 
of  New  York 

All 

1-5,  7,  8;  pt.  relating  to 


1880  245 
1873  79 
1893  686 
1847  429 
1864  280 
1862  482 

1881  537 
1880  245 
1886  593 
1877  417 


1842  277 
1880  245 
1880  245 


1840  165 
1886  598 
1840  377 
1840  317 
1880  245 

1880  245 

1881  537 
1880  245 


1 
5 


the  city  of  New  Yoric. . 


the  city 
-5,  7,  8. 


Part  relating  to  the  city 

of  New  York 

AU 


1881  537 
1877  417 


AU, 

3.. 

2.. 

3.. 

AU 

AU 


1880  245 
1896  548 
1835  211 
1837  93 
1877  417 
1880  245 


See 
note 


1881   637     1 
1880  245     118 


1881  537     1 
1880  245     118 


[171] 


[172] 


2 
1 
1 
1 
6 
34 


1 

W 

4 

ii 


[173]* 


9 
6 
5 


0 
9 


[174] 


1 
116 

2 

2 
9 
10 


1} 


1 
2 


1881  537     1 
1877  417     116 
1848  379     15 


1 
116 


1110 

1 

1 

1 

1 

1 


[1 75] 


6 
10 


[176] 


SCHEDULE  OP  LAWS  REPEAiaED. 


Statutes  Hereby 
Repealed 


1833  14 
1833  42 
1833   159 


1833  187 
1833  223 
1833  227 
1833  271 


1 
38 
88 


1834 
1834 
1834 
1834  109 
1834  235 
1834  245 
1834  262 

1834  308 

1835  159 
1835  189 

1835  197 
1835  211 

1835  265 

1836  30 
1836  439 
.'SS6  499 
1836  526 

1836  526 

1837  93 
1837  367 
1837  410 
1837  418 
1837  430 
1837  460 


1837  462 
18;}7  465 
1837  465 
1837  468 


1838  129 
1838  138 
1838  149 
1838  212 
1838  243 


1838  258 
1838  266 


AU... 


All 
All, 
AU. 
All 

All. 

All, 

All 

All, 

All, 

All. 

All, 

All. 

All. 

All. 


All. 
All. 
All. 
All. 
AU. 
AU. 
AU. 
AU. 
AU. 
AU. 
AU. 
AU. 
2.3 
All. 


AU, 
All. 
AU, 
AU, 


AU. 

AU 

AU 

AU 

AU 


AU 
AU, 


Previous  HspaAUi 


REPEAUKQ  STAT- 
UTES 


L.  I  Ch.  I     S 


1.  pt.  relating  to  terras  of 

supreme  court 

AU 

AU : 

AU *.:. 

AU 

1^.  7-9....-- 

AU 


1877  417, 
1880  245' 


1 
1 


7 

11 


See 
note 


1848 
1877 
1877 
1880 
1880 
1877 
ISSO 


379  15 
417  1  f  7 


417 
245 
245 
417 
U5 


1 
1 
1 
1 
1 


7 

11 

11 

7 

11 


AU, 
AU 


1$37  460     71 
1880  245     IK  12 


AU 

AU 

AU 

AU 

AU. 

1.. 

AU, 

AU 

AU 

All 


[177] 
[1783 


AU 

AU, 

AU 

AU. 

AU. 

All 

AU, 

AU 


^>* 


1877  417  1 5  10 

1877  417  1  5  10 

1877  417  .  1 140 

1S80-245  Ills 

1877-417  Ifll 

1880  245  1 1  14 

1838  266  9 

1880  245  11[14 


[179] 


6 

8,  subd.  3 
25-33.  36. 
40....... 

64 

72 

AU 

AU 

1 


Part  relating  to  the  city 

oX  Kew  York.. 

AU 


1863 
1840 
1862 
1874 
1844 
1843 
1880 
1877 
1880 
1880 


362 
384 


1 
1 


[1801 


229  1-10 

267-  1  • 

104  1 

172  1 

245  : 

417  , 

245  ' 

245  : 


[1811 


AU 
AU 
AU 
AU 


1 

3.. 

AU 

All 

8., 


1881  537 
1877  417 
1877  417 
1880  245 
1880  245 
1880  245 
1875  834 
1847  329 
1880  245 
1839  317 
1880  245 


nw 


R89 


SGRSDULE  OF  LAWS  KEPIDALED. 


^ 


Statutes  Hkseby 
Rbpeajubd 


Previous  Espealb 


flection 


RBPBALINO  STAT- 
.UTE8 


L.  I  Ch.  I     S        8ee 
—  note 


1839     74  All 

1839  101  AU 

t8Sg.2U  All, 

1839  308  AU. 

1839  307  All. 

1839  317  AU. 

1839  342  AU. 


1839  346 
1S39  367 

1840  38 
1840  41 


1840  162 

1840  165 
1840  177 
1840  238 
1840  239 
im0  314 


1840  320 
1840  342 


1840  347 
1840  354 


1841  56 

1841  120 

1841  138 

1841  Itl 

1841  193 


AU. 
1.3 
AU 


S^t.  repealing 

ch.   1,  tit.  5, 
20,  subd.  2 


*!. 


AU. 
AU. 
2.3 
AU. 
AU. 


1840  317     AU 


AU 
AU. 


AU. 
AU 


1840  377  AU 
1840  379  'AU 
1840  384  AU 
1840  386  '  AU 


1841     38     AU 


AU 

AU 

AU 

AU 

All*  •»•»<*•• 


AU 1880  245 

Fart  relating  to  Clie  city 

of  New  York 1881  537 

Fart  relating  to  the  city 

of  New  York . 1881  637 

1 1841  272 

AU 1877  417 


4 1841  237 

5 1841  237 

9 1844  346 

12 1842  277 

AU 1880  245 

AU 1880  245 

3 1842  197 

AU 1877  417 

All.... 1880  245 

AU 1880  245 

AU 1880  245 

AU 1880  245 

10 1842  202 

31 1844  312 

32,  33,  38 1844  104 

All 1880  245 

Part  relating  to  the  city 

of  New  York 1881  537 

AU 1880  245 

AU 1882  402 

AU 1880  245 

AU 1880  245 

AU 1880  245 

AU J,...  1&77  417 

08T 


1 

1 
1 

mis 


AU 1877  417  mis 

Part  relating  to  the  city 

of  New  York 1881  637  1 

AU .1880  245  11116 

AU 1877  417  11113 

1.  3 1847  349  4 


[l«31 
[184J 

[185] 


[187] 


AU 1842  240 

AU 1880  245 

AU 1880  245 

AU 1880  246 

2 1880  245 

AU 1880  245 

Part  relating  to.  the  city 

of  New  York 1881  537 

1.  2 1848  379 

2 1842  107 

AU 1880  245 


[188] 

2 
2 

1117 
1117 


1 

45 
2 
1117 


[190] 


[19n 


SOHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 


PRBVions  Repeals 


aEPBALINO  0TAT- 
ITTBS 

L.  1  Ch.  I  fi 


note 


1841  224  AU 


1841  237 
1841  242 
1841  257 
1841  272 
1841  282 
1841  297 

1841  321 

1842  38 
1842  107 
1842  157 


1842  197 
1842  202 
1842  240 
1842  277 


1842  324 

1843  9 
1843  121 
1843  172 
1843  177 
1843  187 
1843  201 

1843  205 

1844  11 
1844  104 


1844  127 
1844  148 


1844  170 
1844  273 
1K44  300 
1844  312 


1844  341 

1844  346 

1845  10 
lvS45  24 
1845  25 
1845  87 


AU. 
AU. 
AU. 
AU. 
AU. 
AU. 

AU. 
AU. 
All. 
1.2. 


AU 
All 
AU 
AU 


1842  309     AU 


All. 

AU, 

AU 

AU. 

4.. 

All. 

AU. 

AU. 

AU. 

AU. 


AU. 
4,6. 


AU. 
AU. 
All, 
AU. 


1844  324     AU. 


AU, 
AU. 

AU, 
AU. 
AU, 
AU. 


Part  relating  to  the  dty 

of  New  York 

AU 

3 

AU 

AU 

AU 

AU 

AU 

AU 

AU 

All 

AU 

1 

1 

1.2 

2 

AU 


1881  537 
1877  417 
1842.202 
1877  417 
1880  245 
1877  417 
1877  417 
1877  417 
1880  245 
1880  245 
1880  245 
1880  245 
1866  782 
1877  417 
1893  686 
1889  406 
1880  245 


6,  pt.  amending  R.  S.,  pt. 

3,  ch.  8,  tit.  15.  S  8. . .  1844  346 

All 1880  245 

1 1844  341 

3 1844  341 


AU. 
AU. 
AU. 
4.. 


AU 

AU 

AU 

AU 

J  2^_g 

Part  relating  to  the  city 
of  New  York 

AU 

AU 

4.  5;  pt.  relating  to  the 
dty  of  New  York 

4,5 

AU 

AU 

AU 


AU 
3.. 

AU. 


1880  245 
1880  245 
1880  245 
1880  245 
1880  245 
1883  245 
1896  548 

1880  245 
1877  417 

1881  537 
1880  245 

1880  245 

1881  537 
1877  417 
1845  214 
1880  245 
1880  245 
1845  10 
1880  245 
1869  807 
1877  417 


2.. 
AU, 
AU. 
AU. 
AU, 
AU, 


1857  308 
1880  245 
1880  245 
1877  417 
1880  ii45 
1882  402 


1 

11 


15 

15 
IS 
15 
15 


[!«) 


18 


2 
2 

111ft 

1 

1116 

1 

2 

1119 


AU 1880  245     1119 


[IMl 


4 

1119 

1        [194]* 

8 


2 

1120 

liTO 

1120 

2 

1120 

1 

1121 

1118 

1 

il21 

1121 

t 

1118 
8 
1121 

1121 

1121 

1 

1118 


2 

1121 
2 
1119 

a 
1 


£19^ 


SOHEDULE  OF  LAWJS  BEPEALED. 


Statutmi  Hbbbht 

RKPmATJD 


Fsavions  Rbfbaus 


flection 


BEPEALINO  STAT- 
UTES 


L.  I  Ch.  I  S 


1845  112 


1845  153 
1845  163 
1845  210 
1845  214 
1845  231 
1845  234 
1845  235 
1845  236 
1845  242 

1845  303 

1846  120 

1846  140 
1846  150 

1846  159 
1846  182 

1846  209 
1846  240 
1846  276 

1846  288 

1847  ^ 

1847  85 
1847  119 
1847  134 
1847  2S0 


1847  298 
1847  329 
1847  8S7 


AU 

AU 

AU 

All 

AU 

AU, 

AU, 

AU. 

AU. 

AU. 

AU, 

AU. 

AU. 


1.. 
AU 
AU 

AU. 
AU. 
AU. 
AU. 
AU. 


1877 
1880 
1880 
1877 
1880 
1880 
1877 
1877 


417 
245 
245 
417 
245 
245 
417 
417 


u 


2 
1 
1 
1 
1 
1 


19 
22 

19 
22 
22 

19 
19 


See 
note 


AU 

1.  2.  4,  5 


AU. 
AU, 
AU. 

AH. 

AU. 

AU. 
AU. 
1. 


7-18,      16-37, 
45-^66-^3.. 


All. 
AU. 
Att. 


AU 

AU 

All 

3 

AU 

All 

AU 

AU 

AU 

1 

1.2,4,5. 

All 

AU 

1 

AU 

AU 

1 

AU 

AU 

AU 

1 


7-13,  16-21.  23,  24,  26, 
27;  28  except  pt.  relat- 
ing to  siirrogatefl'  courts, 
29-31,  34-136;  45  ex- 
cept pt.  relating  to  sur- 
rogates' courts,  46-64, 
66-83 

7-13,  16-24,  26-37,  45- 
64.66-83 

9 

19-21,  23,  24;  pt.  desig- 
nating the  times  and 
places  of  holding  genetsl 
and  special  terms  of 
the  supreme  court  and 
circuit  couxts  and  courts 
of  oyer  ami  terminer  and 
Judges  who  shall  hold 
the  same 

25 

29-31 

46 

73 

AU 

AU 

AU 


1893 
1880 
1877 
1886 
1877 
1880 
1877 
1886 
1880 
1869 
1880 
1880 
1877 
1879 
1880 
1880 
1888 
1893 
1877 
1880 
1877 


686 
245 
417 
593 
417 
245 
417 
593 
245 
748 
245 
245 
417 
305 
245 
245 
671 
686 
417 
245 
417 


22 
19 
21 
20 
23 
20 
21 
23 


1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

If  23 

1123 

1120 

1 

1523 

1I23 

1 

1 
21 
24 
21 


[197] 


I 


1877  417  1 1 21 


1880  245 
1849  333 


1Y24 


1848  379 
1886  593 
1848  379 

1847  470 

1848  224 
1880  245 
1880  245 
1880  245 


15 

1\22 

32 

17 

1 


I 


24 
24 
24 


SCHEDULE  OF  LAWS- BEPBALBa). 


Statutes  Hsbsby 
Repkaled 


1847  339 
1847  377 

1847  390 
1847  391 
1847  410 

1847  429 
1847  430 
1847  450 

1847  462 
1847  464 


1847  470 


1849  256 
1849  258 


AU 
All, 


2-4. 
AU. 
All. 


All. 
All, 
AU, 

AU, 
Ail, 


1-25,      27-32. 
34-^0.    38-^53. 


1848 

28 

AU 

1848 
1848 
1848 
1848 
1848 
1848 
1848 

32 

48 

50 

53 

185 

222 

224 

All 
All 
All 
All 
All 
All 
AU 

1848 
1848 
1848 

277 
312 
379 

AU 
AU 
AU 

1848  880 

All 

1S49 
1S49 
1849 

30 

107 
133 

AH 
AU 
AU 

1849 
1849 

160 
193 

All 
AU 

1.. 

All. 


Pbbvious  Repbaia 


Section 


BBPBAJJNQ  STAT- 
UTES 

L.  I    Ch.l     § 


See 
note 


All 1880  245 

All 1848  379 

AU 1877  417 

2,3 X877  417 

1. 1848     32 

1-6 1877  417 

7,8 1880  245 

AU 1864  280 

All 1880  245 

2 1849  266 

AU 1880  245 

AU 1880  245 

Part  relating  to  the  city 

of  New  York 1881  637 

AU 1880  245 

1-13,     15-25.  27-31,  34, 

36,  38-44,  46-52 1877  417 

1-25,  27--32,  34,  36,  38- 

53.! 1880  245 

3.^last  paragraph.......  18|8m 

AU!!!  ;;;.*!. 1896  548 


1^24 

15 

1121 

1  i  21  [IMJ 

I  [199]* 

I I  21  £300] 

a 

5 

1124 

1  • 

1124 

1124 

1 
1124 


1121 

1124 

1 
1 
1125 


AU 1880  245 

AU 1880  2i5 

AU 1880  245 

All 1S80  245 

AU 1877  417 

3 1»60  245 

AU 1877  417 

AU 1877  417 

AU 1880  245 

13 1849  333 

AU ♦...  1849  438 

All »...  1877  417 

AU * . . .  1880  245 

AU :...  1849  439 

AU J...  1877  417 

AU i.;...  1880  245 

All 1880  245 

2 1854  240 

All 1889  382 

All.... 1863  362 

1,  pt.  ameiuUiig  11.  S.»  pt. 

a,  ch.  8,  tit.  10.  6  28.  _^ 

Bubd.  4 ; .  - .  1874  208 

1 1879  101 

2 ».  1857  684 

4 1862  368 

All » 1880  245 

1 1870     78 

4 ,,  1853. IS 

AU ...im  a4i5 

•40 


ir 


.[Ml] 


ii 


25 
25 
25 
22 

1  " 

1122 

1122 

1125 

4 

1 

1122 

114 

1 

1122 

1126 

2 

10 

2 

8 


1 
1 
2 
1 
2 

1126 


1 


SCHEDULE  OF  LiAWJB  REPEALED. 


STATtJTES    HiBSBBr 

Repealed 


1849  333  All 

1849  357  All 

1849  380  All 

1849  438  AU 


Pbbvious  RbPEAXjB 


Section 


BEPEAUNQ  BTAT- 
UTE8 


L.  t  Ch.  1     §        See 
—  note 


AU       1877  417 

All*      1880  245 

Parib  relating  to  the  city 

of  New  York 1881  M7 

AU       1880  246 

11.  13.  14.  16,  24.  30,  31; 

63.  BUbds.  3,  9:    66.  57, 

60--62.  64,  subd.  11;  68, 

74.    99-101,     111,    113, 

114,  116.  122.  126.  130- 

132,  134-136,   138,  139, 

142,  subd.  2;    149,  152, 

153,  156-158,  162,  172- 

174,  179,  subd.  3;    188, 

193,  231.  244.  246.  subds 

2,3;   252.  256,  268,  269. 

283-265.   268,   260,   273 

273.278.281,  subd.  2; 282 

284.  287,  291.  292,  297, 

298.  302.  306.  307,  subd. 

6:317,339  348,349,353. 

354,  366,  371.  384,  385, 

397.  399,  459,  460,  470.  .    1861  479 

33,  subd.  2;  64.  subd.  15; 

140.  150,  1C7,  168,  253, 

274,  359,  380,  367.  401. 

460,  471 1852  392 

49 1851       2 

53,  subds.  1.  2.  4r-8 1861   168 

64,  subd.  4;  118 1867  781 

64,  subd.  13;  365.  398.  . .    1869  888 

66,  128,  226 1870  741 

104,  154,  335,  365,  395  .  .  1863  392 
121,  227.  229.   241,   300. 

307,  subds.    1-5,    7,   8; 

308,  309,  311,  315,  331, 

333,  362,  362,  369 1857  723 


177.  283,  343.  379,  434. . .   1866  824 


179,  subda.  1,  2,  4,  6 1875    28 

204,  256,  328.  344 1858  306 

238 1875  409 

243.  334 1866  615 

267 I860  459 

304.  subds.  3,  4;  318,  364  1862  460 

391 1876  431 

426 1869  883 

Part  relating  to  the  dty 

of  New  York 1881  637 

AU 1880  246 


n 


23 
26 


1 
11126 


1 

1 

1 

4,7 

6, 11. 13 

4,7.9 

1 


3.6-8. 

12-19, 

21,23, 

24 
6,     10. 

12, 15, 

18 
1 
6,  8, 13, 

16 
1 

4.9 
6 
16,  21, 

26 
15 
16 

1114, 
26 


941 


SCHEDUUS  OF  LAW6  BEPIALBD. 


Statutes  Hereby 
Repealed 


1840  439 


1850  1  AU 
1850  16  All 
1850  82  All 


1850  94  AU. 

1850  128  All, 

1850  150  All. 

1850  162  All. 

1850  225  All., 


1850  245 
ls:>0  260 
1850  272 


All, 

All 

All, 


1850 
1851 


1851 
1851 
1S51 
1851 
1851 
1851 


295 
2 


21 
134 
163 
202 
2:^2 
277 


All 

Part  affecting 
Code  of  Pro- 
cedure, §S  47, 
49 

All 

38 

All 

2 

All 


1851  444 
l.S.'^!  455 
IS.-»1    460 


1.^.->1 
'.S51 


472 
479 


All 
All 
All 

All 
AU 


Previous  Rsvbalk 


Section 


BEPEAUNQ  STAT- 
UTES 


L.   I  Ch.  I     i 


11-18 1877  417     1  5  23 

Part  relating  to  the  city 

of  New  York 1881  537    1 

AU 1880  246 

All 1877  417 

AU 1877  417 

1.  2,  4 1878  129 

3 1869  260 

All ,..  1880  246 

All 1880  246 

AU 1877  417 

1 1879  380 

AU 1880  245 

All 1880  245 

3 1877  417 

AU 1880  245 

AU 1877  417 

AU 1877  417 

1 1866  115 

AU 1880  246 

AU 1877  417 

Part    affecting    Code   of 

Procedure,  fif  47,  49. . . .  1877  417     1 1  25 


See 
note 


All 1877  417     1  5  25 

33 1893  101     1 

AU 1896  548 

2 1877  417     1125 

AU 1896  548     1 

Part  relating  to  the  city 

of  New  York 1881  587     1 

AU 1880  245     1128 

AU 1886  593     1126 

AU 1880  245     1 1  28 

1 1868  828     1 

AU 1880  245    2 

AU ,...    1880  245    2 

1  pt.  amending  L.  1849, 

Ch.  438.   §§  11.  13.  30, 

subd«.  12,  13;   101.  116. 

149.  153,  173,  244,  262, 

255,  264.  265,  268,  272, 

278,  281,  subd.  2;    287, 

307.  .«5ubd.  6;    317,  848, 

349,  353.  354,  397.  460, 

470    1852  392     1 

1     pt.      '-T1    n.'iTif!     I,.     \FA9. 

Ch    V   .  -•    T  •    .O    V  ••. 


SCHEDULE  OF  LAWS  REPEALED. 


^ 


Statutes  Herebt 
Rbfbalbd    ' 


1851  486  AU. 

1852  47  AU. 
1852  66  All. 
1852  175  All. 
1852  277  All. 
1852  374  1-5. 


1852  392     AU. 


PBSYioua  Repeauj 

Sftctlon 

REPBAUNQ  flTAT- 

UTE« 

L.  !    Ch.l     5        See 
note 

1865 


1  pt.  amending  L.  1849» 
Ch.438,  §§114.  132 1857 

1  pt.  amending  L.  1849, 
Ch.  438,  §  135.  subd. 3 . .    185» 

1  pt.  amending  L.  1M9, 
Ch.  438.  §  179,  subd.  3 .    1875 

1  pt.  amending  L.  1849, 
Oh.  438»  §§  273,  366,  371   1862 

1  pt.  amending  L.  1849, 

Ch.  438.  §  399 1867 

An 1880 

1,  2  to  first  semicolon,  3 .    1877 

AU 1896 

All 1880 

.\U 1880 

AU 1880 

AU 1880 

1-5 1877 

Part  relating  to  the  city  of 

New  York 1881 

Part   amending  L   1849, 

Ch.  438.  §  11 1857 

Part  amending  L.   1849, 

Ch.  438,  §  13 1865 

Part  amenrling  L.   1849, 

Ch.  438,  §  30,  subd.  13.   1860 
Part  amending  L.  1849, 

Ch.  438,  §  116 

Part  amending  L.   1849, 

Ch.  438,  §  153 1855 

Part  amending  L.  1849, 

Ch.  438,  §  167,  hubd.  7, 

'*  and  what  follows  It  ".  1863 
Part  amending  L.  1849, 

ai.  438,  §  173 1876 

Part   amending   L.  1849, 

Cli.  438,  §  244,  sul)d.  4.    1867 
Part  amending   L.   1849, 

Ch.  438,  §  265 1857 

Part   amending   L.   1849, 

Ch.  4.38,  §  272 1857 

Part   amending   L.   1849, 

Ch.  438,  §  307,  sub.  6. .   1857 
Part  amending   L.   1849, 

Ch.  438,  §  349 1862 

Part   amending   L.   1849, 

Ch.  438,  §  3.54 

Part  amending  L.  1849, 

Ch.  438,  §  ,360 

Part   amending  L.  1849, 

Ch.  438.  I  ,367 

Part   am«^nding  L.  1849, 

Ch.  438,    §   401,   subds. 

3-5 

Part   .-^moncMng  L.   1849, 

Ch.  438,  i  401,  subd.  6.    1870 

hn 1880 


1857 
1862 
1865 


723 

306 

28 

460 

353 
245 
417 
548 
245 
245 
245 
245 
417 

537 

723 

61&. 

459 

615 

44 

392 
431 
781 
723 
723 
723 
460 
723 
460 
615 


2,4 

5 

1 

11.  26, 
27 

1 
2 
1125 

I 
2 
2 

lt29 
29 
26 


13 


1 
1 

2 
1 
3 
1 

1 

8 

8 

10 

U 

13 

22 

22 

24 

13 


1858  306  18 


741 
245 


14 
2 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hbreby 
Repealed 


1853  153 
1853  238 


1853  421 
1853  511 
1853  539 


1853  648 

1854  75 
1854  116 
1854  135 
1854  206 
1854  270 


1855  10 
1855  44 

1855  85 
1855  202 
1855  279 
1855  471 

1855  511 
1855  530 


1856  166 

1857  60 
1857  173 

1857  303 
1857  308 
1857^^ 


1857 
1857 
1857 
1857 
1857 


396 
512 
567 
679 
684 


All. 
AIL 


1853  338     All 


All 

All, 

All 


All. 
All. 
All. 
All. 
All, 
All. 


All, 
All 


All. 
All. 
AU. 
4.5 


AU. 
All. 


All 

AU 


AU, 
AU, 

AU, 


2.3. 

AU. 
AU. 
All. 
AU. 


1857  728    AU, 


Previous  Repeals 


Section 


REPEAJLIKQ  STAIV 
UTES 


L.  I  Ch.l  S 


AU 

1 

AU 

J-3.  5-7. 
4 


1880  245  1  1  30 

1879  316  1 

1880  245  It 30 
1877  417  1  1  27 
1896  548  1 


See' 
note 


AU 

Part  relatlni?  to  the  city 

of  New  York 

AH 

AU 

All 

All 


1877  417     1 1  27 


1881  537 
1877  417 
1880  245 
1877  417 
1880  246 


AU 1880  246 

1.2 1877  417 

Part  relating  to  the  city 

of  New  York 1881  537 

AU 1880  245 


1... 

All. 

AU. 

1.  2. 

AU. 

4... 

4... 

AU. 

1 


Part  relating  to  Kings 
county 

Part  relating  to  Dutchess 
county 

All 

All 

AU 

*m  •  ••  >•••■•••••«••••« 

AU 

AU 

AU 

1 


1857  723 
1877  417 
1880  245 
1880  245 
1877  417 
1870  60 
1896  548 
1S80  245 
1865  296 


AU. 

2,3. 

AU. 

All. 

AU. 

1... 

AU. 


1859  440 
1877  417 
1877  417 
1877  417 
1861  12 
1880  245 

1858  107 
1880  245 

1859  428 
1877  417 
1886  593 
1880  245 
1877  417 
1880  245 
1868  828 
1880  245 


1  pt.  amending  L.  1849, 
Ch.  438,  §  11.  subd,  3. 

1-S,  5-11.  18-20 

4 

4.  12-17,  21-24 

6 

7 


1866  824 
1877  417 
1866  824 
1880  245 
1866  824 
1875  28 


caoai 


1527 
1330 
1128 
1581 


i"^ 


31 
28 


[303] 


1 
1131 

5 t*»J 

2 

1532 

1  4  32  [305] 

1529 

1         [306]* 

1 

1132 

1  • 


1856  166    4 


1  pt.  amending  L.  1849, 

Ch.  438,  §  11.  subd.  2.  . .   1867  781     1 


2 

1129 

1530 

1131 

1 

1133 

2 

1133 

9 

2 

1132 

1533 

1531 

1583 

2 

2 


1 
2 

4 
2 
7 
Z 


M4 


SOHBDULE  0^  I.AmS  RBPBALED. 


1 


Statutes  Hereby 

RBPEALiED 

Previous  Repeals 

L. 

Ch. 

Section 

Section 

REPEALING 
UTEi 

BTAT- 

L.  1  Ch.  1 

s 

See 
note 

* 

All 

8 

1869  8»( 
1858  306 

1864  413 
1862  460 

1865  615 

1876  431 
1858  306 

1862  460 

1858  306 
1880  245 
1861  288 

1877  417 
1877  417 
1860   176 
1880  245 
1877  417 

1865  615 

1877  417 
1880  245 

1866  824 

1864  413 

1863  392 

1876  431 

1859  428 

1867  781 
1880  245 

1877  417 
1880  245 
1877  417 
1880  245 
1880   245 
1893  686 
1877  417 
1880   245 
1877  417 

1865  615 

1880  245 

1864  413 

1860  459 

1863  392 
1877  417 
1877  417 

1881  537 
1880  245 
1876  431 

1865  616 
1880  245 

1864  545 
1880  245 
1880  245 

7 

11 

1 

18 

8 

12 

14 

23 

16 

1138 

1 

1132 

1132 

1 

1136 

1132 

2,6,8 

2 
2 

4 
1 
1 
13 

0,10 

8 

2 

1133 

1135 

1333 

1135 

2 

1 

1133 

1135 

2 

5.8,2 

2 

1 

12 

1 

1133 

1134 

1 

1136 

5 

1 

1136 

1136 
2 

13  pt.  amending'  L.  1849, 
Ch.  438.   §  307,  subds. 
6-7 

* 

13  pt.  amending  L.  1849. 
Ch.  438.   i  307.  subds. 
1-4 

* 

14 

nt 

15 

17 , 

* 

18 

Xt 

21 

* 

22 

* 

1857  775 

AU 

2 

1858     37 

*     All 

* 

1858  107 

All 

All 

AU 

1858  176 

,     Ail 

1 

All 

All 

1.8.  12 

1.  5-7,  9.  13-15,  17.  18, 
21 

* 

1858  244 

All 

1858  306 

All 

« 

All 

2-4.8,  10-12.  16.  19,20. 
.4 

* 

11 

* 

13 

* 

14 

17.  18  pt.  amending  L. 
1849.   Ch.   438.    i  401, 
subd.  3 

« 
* 

20 

* 

1859  110 

All 

1859  134 

,     AU- 

AU 

AU 

1859  174 

All 

1     All 

All 

1859  19S 

All 

1859  252 
1859  261 

AU 

1 

!     AU 

AU 

1869  262 

1 

AU 

1-3,  5,  9-14 

185&  42£ 

;     AU 

'            my    O  .   t  m  t   %  t          ••• 

1     AU 

4.  8.  14 

* 

4.  6-8 

7 

?i::::::::::::;::::::: 

* 
* 

1C59  44(1 

2,  3 

1860       1 

AU 

1860     8G 

1     All 

Part  relating  to  the  cltj 

of  New  York 

AU 

AU 

(   AU 

I     AU 

1860  131 

1 

10 

AU 

1860  136 

1 

1860  15S 

All 

AU 

^45 

SCHEDULE  OF  LAWS  REPEALED. 


a  te 


StA'  t7TE8   HbBOBT 

Aepeai<£d 


J  860    «7 

'£69    173 
'//    202 


'/•/ .  459 


• 


1S62  471 

1862  485 

1863  20e 

1863  212 
1863  362 


Tsmvjoxm  Bxpeai4 


All 

AU 
AU 

All 


1860  4d3 

L  2 

1361  11 

AU........:; 

1861  12 

All 

1861  158 

All 

J  861  221 

All 

1861  288 

All 

1 S62  43 

AU 

1862  86 

All 

1862  220 

All 

1862  246 

All 

1862  251 

All 

1S62  368 

All 

1862  375 

All 

1862  451 

All 

1862  460 

All 

AU. 

All. 
AU. 

AU. 
l-» 


Section 


BBPEALDfO  StAT' 
UTEB 


L.   I  Ch.  I    I        See 


AU 1865  218 

AU 1877  417 

All 1880  245 

Part  requiring  graduates 
to  be  admitted  to  prac- 
tice upon  production  of 

their  diplomas 1877  417 

1 1S70  431 

1-3,  8 n£80  245 

4-7.9-12 ir77  417 

6,8 1865  615 

7 1C75     28 

12 1862  460 

1.  2 1880  245 

AU 1880  245 

AU 1880  245 

1,  pt.  amending  L.  1849, 

Ch.  438*  S  53,  subd.  2. . .  1862  460 

AU 1880  245 

AU 1862  485 

AU 1877  417 

All 1866  175 

AU 1877  417 

5 1876  278 

AU 1880  245 

AU 1880  245 

AU 1877  417 

AU 1880  246 

AU 1877  417 

AU 1865  336 

1  pt.  r,mendlng  L.  1849, 

Ch.  438,  §  24 1876  431 

1  pt.  amending  L.  1849v 

Ch.  433,  §  11,  subd.  ?.. . .  1867  781 

1,  2.  4,  5,  7-9,  11-14,  22, 

31,  32,  35-37 1877  417 

2,  4,   19,   23,   24,   26  pt. 
amending  L.  1849,  Ch. 

438,  §  366,  subd.  5;  §  31  1865  615 


3,  6,  10,  15-21,  23-30,  33, 

34 1880  245 

6.  27 1866  824 

9 1869  883 

10 1867  781 

11,36 1863  392 

17 1864  413 

AU 1877  417 

1 

1 

AU 


1880  1246 

1869  589 

l.'>77  417 

AU 1877  417 

1,  2,  5,  6,  9 1880  245 

3 1867  782 

4.  7.  8 1893  686 

7 1864  420 


1 

1534 

1136 


1134 

3 

2 

2 

6.5 

3 

31 

If  36 

1137 

1137 

3 
2 
2 
1185 

2 

113« 

1 

1138 

2 

1136 

2 

1136 


x»te 


po:^ 


POSJ 


2,3.8. 
10-id 

14 

2 

8 

1 

1136 . 

2  P092 

1137 
1^37 
1 1 39  C210) 

1  < 


«46 


SGHEDULE  OF  LAWfi  REPEALED. 


1 


Statutes  Hbbzbt 
Repealed 


1863  392 


ISeS  400 
1863  403 
1863  456 

1863  466 

1864  53 
1864  71 

1864  95 
1864  ai9 
1864  280 
1864  811 

1864  411 
1864  413 


1864  417 
1864  420 
1864  421 
1864  422 

1864  543 
1864  545 

1864  578 

1865  218 


1865  336 
3a05  357 

1865  512 

1866  555 

ai 


AU. 
AU. 
AU. 
AU. 
2-5. 
AU.. 


AU. 
AU. 
5.., 
AU. 


AU. 
AU. 


1864  414  AU. 


AU. 

AU. 
AU. 
AU. 

AU, 
AU. 

AU. 
AU. 


1865  296  AU. 


AU... 
AU... 
AU... 
AU... 


PHBYIOtJS  RSPEAIil 


Section 


REPEALING  STAT- 
UTES 


1  pt.  amending  L.  1849, 
Oh.  438.  $$13,116,256. 
273^352.  399 

1  pt.  amending  L.  1849, 
Ch.  438,  i  179,  subd.4.  . 

1  pt.  amending  L.  1849, 
Cb.438,  §307 

1  pt.  amending  L.  1849, 
Ch.  438,1335 

1  pt.  amending  L.  1849, 
Ch,  438,  §  371 

1  Pt.  amending  L.  1849, 
Cti.  438,  H  104,  113, 
116,  154.  167,  first  two 
sentences,  179,273;  $4. 

1.3,4 

AU 

AU 

AU 

All 

2-5 

1-11 

8.  10 

AU..... 

AU 


L.  I  Ch.  I     S         See 
note 


1865  615  2,  3,  5, 
7,  10. 
14    [211]* 


1875     28  1 

1864  413  1 

187$  431  14 

1866  824  14 


*  • 


1877  417 
1880  245 
1880  245 
1880  245 
1896  548 
1880  245 
1880  245 
1880  245 
1867  782 
1877  417 
1880  245 


1.. 

AU. 

AU. 

1.. 

AU. 

1.. 

2.. 

AU. 

AU. 

1.. 

AU. 

1-. 

AU. 

AU. 

1.. 

AU. 

AU. 

1.. 

AU. 

1.. 

1.. 

AU, 


1872  680 
1880  245 
1880  245 
1866  824 
1880  245 

1865  615 

1866  824 
1880  245 
1880  245 
1866  784 
1880  245 
1875  508 
1880  245 
1877  417 
1866  307 
1880  245 
1877  417 
1870  49 
1877  417 
1866  588 
1877  417 
1896  548 


AU, 
AU. 
AU. 


1880  245 
1877  417 
1877  417 


« 


2 
2 
2 

11139 

2 


11[40 


40  [212] 


40 


[313^ 


1340 

ill  40 

11 

2 

10 

14 

2 

1  140 

2 

1 
2 

1138 

1 

1540 

ill  38 

1 

M39 

1 

1139 


11 


41 
39 
39 


P14J 


MT 


SCHEDULE  OF  LAWS  REPEALBa). 


Statutes  Hxbbbt 
Repealed 


1865  615     All. 


1865  616 
1865  724 

1865  733 

1866  115 
1866  174 
1866  175 
1866  307 
1866  588 
1866  692  1,2,6,7,9-11.. 


All. 
All. 
All. 
All. 
Ail, 
All, 
All. 
AH 


1866  782  All. 
1866  784  All. 
1866  824  AU. 


1867  68  All. 
1867  116  All. 
1867  516  All. 


1867  658  All, 
1867  781  All. 


1867  782  1,  2,  6-16. 


1867  887  All 


1868  594  All 

1868  596  All 

*i868  764  All 

1868  804  All 


1868  828 

1868  869 

1869  99 
1869  183' 
1869  157 


AH. 
All. 
AU, 
All. 
AU. 


PbBVIOUS  IIBPEAL3 


Section 


BBPEALINQ  STAT* 
XHTES 


L.  I  Ch.  I   i 


1-3,6.7,9,14. 

2,  5,  8 

4,6,8,  10-13.. 
6. 


7.  11,  14 

13 

AU 

All 

AU 

AU 

All 

All 

AU 

AU 

1,2,6,7,9,10 

6,7 

AU 

AU 

1,^-8,10.  12,16,17. 
3-6,  11,  13-15,  18.. 


11  pt.  am^^ndinf?  L.  1849, 
Ch.  438,  k  307,  BUbds. 
1,5;  §J  17.  18 


1877 
1876 
1880 
1870 
1866 
1869 
1880 
1880 
1880 
1880 
1877 
1877 
1880 
1877 
1880 
1869 
1877 
1893 
1877 
1880 
1875 


417- 
431 
245 
741 
824 
883 
245 
245 
245 
245 
417 
417 
245 
417 
245 
820 
417 
686 
417 
245 
28 


See 
note 


■  •••••• 


/a  11  •••••   •   ■■•! 

AU 

1,  2 

Part  relating  to  the  city 

of  New  York. 

AU 

2 

AU 

1-3,  6,  6,  9,  10, 14, 15 

2    14     ....>...»...»... 

4^,  ii-is,*  16.'...!!.!'.! 
1 

1,  7-10»  16 

1,  2,  5-16.... 

13....... 


16 

16 

AU  except  fioxt  relating  to 

criminal  proceedings . : . 

AU 

AU 

AU .......,' 

2 

AU '.. 

AU 


1867  781 

1880  245 

1877  417 

1878  33 

1881  537 
1880  245 

1870  170 
1880  245 
1877  417 
1869  883 
1880  245 

1871  482 
1880  245 
1893  686 
1887  630 
1886  693 

1869  246 

1877  417 
1886  593 
1880  245 
1877  417 
1880  245 

1870  706 
1880  245 
1880  245 


AU. 
AU, 
1.. 
AU 


*  «  •  «  V 


1877  417 
1877  417 
1877  417 
1880  245 


1 
1 
1 
1 
1 
1 


2 

1,  9,  11 

2 

10 

8.13,17 

12 

1141 

2 

1141 

2 

40 

40 

42 

40 

42  [21 S] 

1140 

1 

2  [316] 

2 

2  • 


12,  13 

16  * 

2 

1141 

1,2  ♦ 

1 
1143 

1  • 

1143 

2 

3,  14  * 

2 

1  ♦ 

1143 

1 

1  • 

2 

1  ♦ 

1141 

1142 

1144 

1142 

2 

1  ♦ 

1144 

1144 


PI7J 


04S 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 

'1 
Pbevious  Kbpeals 

L. 

Ch. 

Section 

Section 

REPEALINa  STAT- 
UTES 

L.    1 

Ch. 

1     «         See 

1869  24€ 

;    All 

3. . . 

1870  359 
1880  245 
1872     92 
1880  245 
1877  417 
1880  245 
1877  417 
1877  417 
1880  245 

1872  139 
1880  245 
1877  417 

1880  245 

1880  245 

1873  211 
1880  245 
1877  417 

1870  741 

1876  431 
1880  245 
1880  245 
1880  245 
1875     32 

1877  417 
1S75  442 
1880  245 
1890  155 

1874  9 
1880  245 
1893  686 
1880  245 
1880  245 

1875  428 
1880  245 

1871  708 

1880  245 

1881  537 
1880  245 

1880  245 
1877  417 

1881  537 
1875  616 
1896  548 
1G80  480 
1877  417 
1880  245 

14 

1869  260 

All 

AU 

AU. 
1. .. 

1145 

1869  433 

AU. 

1145 
1  "43 

1869  589 

All 

AU. 
AU. 
AU. 
All. 
AU. 
AU. 
AU. 

cR, 

AU. 
1... 

1146 
1  143 

1869  626 

All 

If  43 

1869  627 

All 

1145 

1869  672 

All 

All 

All 

2 

1869  748 
1869  807 

.  amendinp  L.*  1866, 
692,  55  6,7 

1145 

1143 

1869  820 
1869  831 

1  pi.  amending 
L.    1866.   Ch. 
692,  §$  6.  7; 

At':': 

1145  [218) 
1145 

1869  845 

All 

1869  883 

;     All 

AU. 
1-4. 

3.  5. 

4,  8. 
5.8. 
AU. 
AU. 
1... 
All. 
1.. . 

*6,  7,9,l6."i3^i5!!! 

1145 
2 

i     All 

'     All 

1.  3 

1870     2C 

ii,  12.'.*!".*.'.!;;*.*.  *. 

1.9 

2 

1146 

1 146 

1870     37 

1870     4S 

i     All 

1^              * 

1870     5S 

1     All 

1144 

1                  ♦ 

t     All 

AU. 
1... 

1146 

1                 ♦ 

1870     74 

[     All 

2..  . 

1                 « 

2. . . 

1 146 

1870     78 

AU. 

AU. 

1-3. 
5 

1 

1146 

Il46[2l9jj 

1870  151 

All 

1870  170 

AU'." 
1.. . 

1  146 

1870  341 

All 

1                  ♦ 

1     AU 

AU. 
Part 

of  1 
AU. 
All. 
1-8. 
1-8. 

the 

2 

1870  35S 

relating  to  the  city 
*^ew  York 

AU 

1 

1 146 

1870  394 

'i'o^'i4*. ;;;;;;;;;;;; 

10-15:  pt.  relating  to 
city  of  New  York... 

1 146 

1870  408 

i     1-8.10-15,.. 

1.2.4.5 

1    1 

1144 

1 

1                 ♦ 

1870  467 

15.. 
1... 

1 

1                 ♦ 

1... 

1144 

AU. 

1146 

......  r220l 

1870  550 

1870  7oe 

;   AU 

AU 

AU. 
2... 

1880 
1874 
1880 
1880 

245 
258 
487 
245 

1146^^ 
1                 ♦ 

1870  717 

7... 

1                 • 

AU. 

1146 

94» 


SCHEDULE  OP  LAWS  REPEALED. 


Statotbs  Hbbbbt 
Repealed 

Pbbtious  RspmAus 

L. 

Ch. 

Section 

Section 

BBPBAUNO  8TAT- 
XJTBB 

L.    1  Ch. 

1     »       See 

1870  741 

All 

1,2,6-11, 
3.  4.  12.  . 

13-15... 

•  •  «  • 

1877  417 
1880  245 

1876  431 

1877  417 
1880  245 
1877  154 
1893  686 

1880  245 
1872     26 

1881  537 
1880  245 
1880  245 
1877  417 
1877  417 
1880  245 
1896  548 
1880  245 
1877  417 

1872  778 

1877  417 
1880  245 

1880  245 

1881  637 
1880  245 
1880  245 

1878  129 
1880  246 

1877  417 

1878  324 
1880  245 
1880  245 
1877  417 

1873  589 

1877  417 
1880  245 
1893  606 
1C80  245 
1C80  245 
1893  686 
1877  417 

1877  417 
1886  593 

1874  127 
1880  245 

2 

[     All 

2 

1871  208 

12 

All 

All 

4 

All 

AU 

1,  subd.  1 

Part  relating  to  the  city 

of  New  York 

Ail 

11               • 

1Y45 

1<47 

1871  21fl 

All 

1871  335 

All 

il*f         ^ 

1871  361 

All ." 

1 
IT  47 

1871  415 

►     All 

1                • 

1     All 

»     AU 

1 
It  47 

1871  482 
1871  486 

AU 

AU 

2 

All 

All 

AU 

All 

1^   47 
1*  45 

1871  603 

AU 

1'  45 

1871  610 

All 

IT  47 

1871  70fl 

I     All 

2 

1871  733 

All 

1T45 

1871  766 

,     All 

1.3 

All 

1.  2            • 

All 

If  45 

1871  834 

All 

All 

Part  relating  to  the  city 
of  New  York. . . 
AU 

IT  47 

1871  874 

All 

IT  47 

1871  936 

All 

All 

1 

1T47 

1T48 

1872     26 

AU 

1 

AU 

AU 

1 

All 

AU 

AU 

2 

1,  2;  pt. prescribing  pref- 
erence of  cause-s  on  cal- 
endars   

All 

AU 

1872     92 

All 

8                • 

1872  260 

All 

1T48 
1  T46 

1872  680 

All 

1                 • 

1872  693 

All 

1T48 
1*  48 

1872  778 

All 

1'  46 

1873       9 
1873     70 

All 

All 

1         [32I1* 

1873     79 

All 

1T47 
1T49 
1 

1873  146 

All 

AU 

AU 

All 

•   ■    ft  « 
■   •  •   • 

2 

1873  211 

All 

IT  49 

1873  225 

All 

1^ 

1873  299 

All ; . . 

AU 

1    pt.    relatin?    to 
causes 

civil 

1T47 

1873  427 

1 

AU 

IT47 
1  T48 

1 

1873  652 

2 

lT4d 

£2321 

1873  589 

All 

AU 

•  •   •  • 

1873  667 

All 

AU 

All 

■    •   •   • 

1880  245 
1880  246 
1880   246 
1880  245 
1880  245 

1879  101 

1880  245 
1880  245 

« .  •  •  •  •  ^^s«j 
2 

1873  663 

All 

2 

1874       9 

All 

AU 

1T50 

1874  127 

All 

AU 

1T50 

1874  156 

All., 

AU 

1T50 

1374  208 

Xii. :..:;:::. 

1 

iiou         ^ 

All 

All 

2 

1874  258 

AU 

•  •  •  • 

1160 

950 


SCHEDULE  OF  LAWS  KEPEALEP. 


Statutes  Hebeby 
Rbpealbd 


1674  267  All. 

1874  922  All. 

1874  437  All. 

1874  456  All. 

1874  469  AU. 

1874  470  AU. 

1874  471  AU. 

1874  6»  AU. 

1875  16  All. 
1875  2^  AU. 
1875  32  AU. 
1875  49  AU. 

1875  131  AU. 

1875  167  All. 

1875  305  AU. 

1875  334  All. 

1875  335  AU. 

1875  409  AU. 

1875  420  AU. 

1875  428  All. 

1875  442  AU. 

1875  508  AU. 

1875  519  AU. 

1875  542  All. 

1875  616  AU. 

1875  630  AU. 

1876  267  2... 
1876  277  All. 
1876  278  AU. 
1876  209  AU. 
1076  431  AU. 
1878  442  All. 

1876  444  AU. 

1877  11  All. 
1«77  154  AU. 
1677  168  AU. 
1877  187  All. 


1877  257 
1877  274 


1877  319 
1877  417 


1877  206  All 


An. 

AU. 


1877  285  AU 


AU 


pREvions  Refbaia 


Section 


BEPEAXING  STAT- 
UTES 


L.  I  Ch.l  S 


All.... 

AU.;  . 

AU... 

AU... 

All... 

All... 

1 

Ail... 
AU... 
All... 
AU... 
AU... 

5 

AU... 
All... 
AU... 
AU... 
AU... 
AU... 
AU... 
AU .  .  . 
AU... 
AU... 
AU... 
AU... 
AU... 
AU... 
AU... 

2 

AU... 
AU... 
AM... 
AU... 
AU... 
2.  3.  4. 


1880 
1877 
1880 
1880 
1880 
1893 
1879 
1880 
1880 
1880 
1877 
1877 
1877 
1880 
1877 
1877 
1880 
1880 
1880 
1877 
1880 
1880 
1880 
1880 
1880 
1893 
1877 
1880 
1880 
1880 
1880 
1880 
1880 
1880 
1881 


245 
417 
245 
245 
245 
686 
101 
245 
245 
245 
417 
417 
417 
245 
417 
417 
245 
245 
245 
417 
245 
245 
245 
245 
245 
686 
417 
245 
245 
245 
245 
245 
245 
245 
211 


See 
note 


1 

AU 

AU 

AU 

Part  relating  to  the  city 

of  New  York 

AU 


1882 
1880 
1881 
1880 


124 
245 
537 
245 


1881  537 
1880  245 


Part  relating  to  the  city 

of  New  York 1881  537 

AU 1880  246 

All 1879  311 

All 1880  245 

AU 1896  548 

1.  subd.  42 1878  408 

1,  subcl.  46,  pt.  repeaUng 

L.  1872,  Ch.  438,  so  far 

as  it   relates  to  clerks 

and  asulstflAt  clerks  of 

district  courts  of  New 

York  city 1878  345 

3»  subd.  17 1878  126 

051 


uh4U 

1  [225] 

2 

1  [226] 

lt53 


1 
1163 


1227] 


1 

11163 

I 

1153 

1 

1        [228]* 


1 
1 


SCHEDULE  OF  LAWS  REPEALED. 


STATtTTBS  HbRBBT 

Repealed 


1877  456 

1878  30 
1878  33 


1878  126 
1878  120 
1878  166 
1878  175 


1878  292 
1878  298 
1878  324 

1878  408 

1879  36 
1879  101 
1879  151 
1879  211 
1879  257 
1879  305 
1879  311 
1879  316 
1879  349 
1879  389 

1879  406 

1880  36 
1880  58 
1880  231 
1880  393 
1880  423 
1880  480 
1880  487 

1880  561 

1881  25 
1881  40 
1881  211 
1881  414 

1881  654 
18H2  124 
1S82  340 
1883  195 
1883  206 


All, 
All, 
AU. 


All. 
All. 
All. 
All. 


1878  219  All, 


All. 

2.. 

AU 

All. 

All, 

All. 

All. 

AU. 

All. 

AU. 

All. 

AU. 

All. 

All. 

All. 

AU. 

All. 

All. 

AU. 

AU. 

AU. 

AU. 


6. 


AU. 
AU. 

All. 
AU. 

AU. 
AU. 
All, 
All. 
AU. 


1883  426  AU. 


PBBViona  RspBAXJa 


Section 


REPEAUXq  STAT- 
tTTES 


L.  I    Cli.1     ( 


AU 1893  686  1 

AU 1880  245  2 

2... 1878  176  1 

Part  relating  to  the  city 

of  New  York 1881  537  1  * 

AU 1880  245  1 1[  M 

1... 1879  35  1 

AU 1880  246  1  ^  64 


AU 
1.. 
1.. 
AU 


AH, 
AU 


•    •••f*** 


3,  4. 

AU. 


note 


AU 18.S0  245  1 1  54 

AU , 1881  637  1 

1 , 1879  211  1 

2 1884  327  1 

AU 1880  246  2 

2 1880  246  1564 

AH 1880  245  1  i  54 


12 1893  425 

AU 1897     36 

053 


1229} 


1 1879  257     1 

All 1880  246     2 


t2aoj| 


1 1879  349     1 


1 1880     38     1 


1893  686  1 

1888  556  1 

1881     26  1 

1880  246  2 


[236J 


[23 


1896  548  1 
1896  548  1 


8 


AU 1893  686     1 


1889  472     1,  a 
1906  291     2 


All .1893  686     1 


2,  4,  6,  7.  9-11,  18 1884     60     1-8 

2,  pt.  directing  that  sten- 
ographer appointed  by 
board  of  claims  diaU  act 
as  deputy  clerk 1884  334    2 

3,5,16 • 1888  365     2-4 


[243] 


1 

4 


P451 


1 


SOOJEDUIiE  OF  LAWS  BBPKALED. 


Statutes  Hebeby 
Repealed 


Preyioub  Repealb 


Section 


repealing  stat- 
utes 


1  L.  I  Ch.l  J 


8ee 
note 


1884  60  AU 


ISIWy   od 

1884  133 
IRM  107 
1884  309 
1S84  334 
1884  336 
1884  376 
1884  490 

1884  530 
iMft  112 

1885  135 
267 

-367 

1886  677 


1887  507 

1887"^3b' 

1888  118 


All. 

•All. 
AU. 
1... 


1,  pt.  directing  that  the 
stenographer  appointed 
by  said  commissioners 
of  hoard  of  claims  shall 
act  as  deputy  cleric .... 

1 

6 

7 

8 

AU 

All... 

AU 

AU 


1884  334 

1888  365 
1887  507 

1896  451 

1889  68 

1897  3« 
1897  36 
1896  548 

1885  112 


AU. 

2-&. 

All. 

All. 

11.. 

AU. 

2,  3 


Alt  .la.l.lf.f 

6,  pt.  adding  S 
24  to  L.  1885. 
Ch.  183 

AU 

AU 


1888  302 
1888  365 

1888  555 
1888  571 


AU 

1,  pt.  bef?in- 
ning  with 
words  *'  and 
the  record  " 
to  end  of  sec- 
tion; 2 

AU 

All 


All. 
AU. 


1889     68     AU 


1889  330 
1889  406 
1880  472 

1889  522 

1890  155 
1890  158 
1890  173 
1890  403 

1890  456 

1891  125 

1891  379 

1892  677 


2.3 
2.3 

All. 
AU. 
AU. 
AU. 
2,3 
AU. 
AU. 
6... 


AU 

19,   last    sen- 
tence  


2 

1 
1 
2 

2 

4 
4 
1 
1 


1 1891  379     1 


All 1893  686     1 


1 1896  451     1 

All , 1*^93  686     1 


AU 1893  686     1 

1 1889     68     1 

Ail 1897     36     4 


1 1893  100  1 

AU 1893  686  1 

1 1890  403  1 

AU 1897     36  4 

2.  3 1895  544  2,  3 

2 1890   173  2 

All 1906  291  2 

AU 1897     36  4 

AU 1893  686  1 


2,  3 1893  686  1 

All 1897  36  4 

AU 1893  686  1 

5 1897  403  1 


* 


AU 1893  686     1 


[246j 

[2491 
250 

2»r 

2.'>2 


[2M] 


[256J 


[257)* 


[258] 


[260J 
[261] 


958 


r 


SCHEDULE  OF  LAWS  REPEALED. 


es 


Statutes  Hebisbt 
Repealed 


Previous  Rbpeaib 


Section 


HEPEAUNQ  ffTAT- 

UTBS 

L.  I    Ch.l     I 


\893  100     All 

1893  101      All 

1893  425     All 

1894  731      All 

1895  544     2-4 

1896  451      AU 

1896  548     All 

1897  403     1    pt.    amend- 

ing  L.    1891, 
Ch.  125.  §5. 

1897  622     All 

1898  124     All 

1899  160     All 

1900  223     AU 

1900  510     All 

1908  185     2.  3 

Code  Civil  Procedure.  .27, 

95,  360;  part 
relating     to 
surrogate 

Code  Civil  Procedure . .  83, 
fourth  8  e  n- 
tence 

Code  Civil  Procedure.  Arti- 
cle headings 
of  Ch.  1,  Tft. 
2 


See 
note 


AU 1897    36    4 


«3] 


3.. 
AU. 


1908  185     2 
1897    36    4 


All 1899  160    4 


P661 


[373] 
[374) 

[37^ 


9ti^ 


^QTOB  TO  SGH£DUI& 


HOTES  TO  SCHEDiriiSL 

[Prepared  by  Board  of  Statutory  Consolidation.] 

When  a  statute  has  been  specifically  repealed,  that  statirte  and 
the  repealixig  statute  are  given  without  an  explanatory  note. 

Statutes  indicated  by  an  asterisk  *  in  the  cofumn  **  See  note," 
have  been  amended  so  as  to  read  as  follows  and  superseded  and 
repealed  by  the  amending  statutes  noted.  In  case  the  entire 
statute  has  been  repealed  by  being  amended  "to  read  as  fol- 
lowSf'*  except  the  section  which  statos  when  the  act  shall  take 
effect,  this  section  is  included  in  the  word  "All "  under  the 
heading  **  statutes  hereby  repealed  "  without  further  explanation. 

100.  It.  Sj.  Pt.  3^  Ch.  1,  Tit.  4,  {§  1-22,  24r-28,  35,  .30,  40,  45. 
Sections  1-22,  24-28,  45  nave  been  heretofore  repealed,  as  ap- 
pears in  the  schedule.  Sections  85,  3G  are  covered  by  Code  Civ. 
Pro.  {  234,  and  Code  Crim.  Pro.  §  22.  Section  40  is  superseded 
by  Code  Civ.  Pro.  {  27. 

101.  R.  8.,  Pt.  3,  Ch.  1,  Tit.  5,  §  20,  subd.  3a  Repealing 
statute,  L.  1833,  Ch.  295,  J  3,  in  terms  repeals  subd.  20  of  said 
{  20.  In  fact  subdivision  30  was  intended,  as  shown  by  context 
of  balance  of  repealing  statute. 

102.  R.  S.,  Pt.  3,  Ch.  1,  Tit.  5,  §  20,  subd.  38.  Repealing 
statttle,  li.  1829,  Ch.  80,  §  2,  in  terms  repeals  f  21,  subd.  38.  In 
fact  i  20,  subd.  38,  was  intended,  as  shown  by  context  of  bal- 
ance of  repealing  statute. 

104.  R.  S.,  Pt.  3,  Ch.  8,  Tit.  17,  S§  1-20.  31-54,  30-46.  All 
repealed,  as  appears  in  schedule,  except  §  32  which  provides  for 
warrant  of  attachment  against  sheriffs  for  failure  to  return 
warrant  for  collection  of  canal  tolls.  Canal  tolls  abolished. 
Obsolete. 

105.  R.  S.,  Pt.  4,  Ch.  2,  Tit.  8,  S  1.  Relates  to  fees  of 
justices  of  peace.  All  except  last  paragraph  superseded  by  L. 
1866,  Ch.  6d2.  The  last  paragraph  prohibiting  boards  of  superr 
visors  from  allowing  accounts  in  favor  of  justices  of  the  pence 
for  any  warrant  or  any  complaint  for  an  assault  and  battery 
is  obsolete. 

106.  L.  1778,  Ch.  12,  H  3,  4  6,  7,  1  Sess.  Section  3  obsolete. 
Court  of  probates  abolished.  Section  4.  Code  Civ.  Pro.  8  27. 
covers  the  provisions  of  this  section.  Section  7,  abrogated  by 
Code  Civ.  Pro.  ||  232,  355.    Section  6  temporary. 

lOT.  L.  1778,  Ch.  14,  1  Sess.  Abrogated  by  Code  Civ.  Pro. 
f  a307. 

108.  If.  1779,  Ch.  19,  2  Sess.  Abrogated  by  provisions  of 
Code  Civ.  Pro.  |$  3307,  a323. 

109.  L.  1779,  Ch.  17,  3  Sess.  Abrogated  by  provisions  of 
Cod«  Civ.  Pro.  ft  3307,  3.323. 

110.  li.  1780*  Ch.  56,  S  3.  Superseded  by  Code  Civ.  Pro. 
I  1072. 

111.  li.  1782,  Ch.  24,  5  Sess.  Directs  the  secretary  of  state 
to  deliver  certain  documents  to  the  court  of  probates.  Teni- 
poranr  and  obsolete. 

112.  L.  1782,  Ch..  1,  6  Sess.  Bevolationarf  war  act*  Obsolete. 
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113.  L.  178:3,  Oil.  14,  G  Sess.  Revolutionary  war  act  Obso* 
lete. 

114.  L.  1783,  Gh.  31,  6  Sess.  Relates  to  actions  for  trespass 
brought  against  persons  occupjrinn;  or  iiunripg  property  during 
the  Revolutionary  war.  A  patt  Of  «firttite  was  repealed  by 
L.  1787,  Ch.  71,  §  1,  10  Sess.    Obsolete. 

115.  L.  1783,  Ch.  41,  G  Sess.    Expired  by  limitation. 

117.  L,  1784,  Ch.  7.    Repealing  act.    Obsolete. 

118.  L.  1784,  Ch.  48.     Tenxporary  and  obsolete. 

119.  Jm  1784,  Ch.  50.     Revolutionary  war  act.    Obsolete. 

120.  L.  1784,  Ch.  12,  8  Sess.  Revolutionary  war  act.  Obso- 
lete. 

121.  L.  178G,  Ch.  IG.    Temporary  and  obsolete. 

122.  L,  178G,  Ch.  29,  8  1.    Revolutionary  war  act.    Obsolete. 

123.  L.  1787,  Ch.  5,  IX)  Sess.  Relates  to  essoins  and  wager 
by  law.  Code  Civ.  Pro.  §  3330,  provides  that  there  shall  be  but 
one  form  of  civil  action.    Abrogated. 

124.  L.  1787,  Ch.  2G,  \  7,  10  Sess.  Prorides  a  penalty  for 
malicious  arrest.  Code  Civ.  Pro.  §  8343,  subd.  9,  makes  ftilse 
arrest  a  personal  injury  and  an  action  for  a  personal  injnry 
lies  at  common  law.     Abrogated. 

125.  L.  1787,  Ch.  71.     Repealing  act.    Obsolete. 

126.  L.  1787,  Ch.  94.     Revolutionary  war  act     Obsolete. 

127.  L.  1788,  Ch.  41.     Revolutionary  war  act.    Obsolete. 

128.  L.  1788,  Ch.  73,  2  pt.  Repealing  act.    Obsolete.    • 

129.  L.  1791,  Ch.  8.  Section  1  is  a  repealing  statute.  Sec* 
tion  2  is  superseded  by  Code  Civ.  Pro.  |  3307.    ' 

130.  L.  1792.  Ch.  28.     Superseded  by  Code  Cit.  Pn>.  f  647. 

131.  L.  1795,  Ch.  1.    Tempofary  and  obsolete. 

132.  Ia  179G,    Ch,   2.     Covered   by  provision^   of  Code   Oiv. 

133.  L.  1707,  Ch.  20,  {  20.    Repealing  statutes.    Obsolete. 

135.  L.  1798,  Ch.  52.  Covered  by  pwyrislonB  of  Code  Clr. 
Pro.  S  847. 

136.  L.  1798,  Ch.  68,  §  18.    Temporary  and  obsolete. 

137.  L.  1798,  Ch.  100.    Temporary  and  .Obsolete.  * 

138.  L.  1800,  Ch.  22.  Relates  to  circuit  court  and  sittings 
in  city  and  county  of  New  York.  Repealed  so  far  as  relates  to 
the  city  of  New  York  as  appears  In  schedule    Balanee  obsolete. 

139.  L.  1801,  Ch.  17G.  AH  repealed  except  §  10  as  appeftn 
in  schedule.  This  section  confirms  certain  partitions  or  land 
made  prior  to  April  7,  1801.     Obsolete. 

140.  L.  180.3,  Ch.  2.  Relates  to  terms  of  the  supreme  court 
of  judicature.     Obsolete. 

141.  L.  38a%  Ch.  55,  f  2.    Repealing  statute.     Obsolete. 

142.  li.  1805,  Ch.  135,  S§  4,  29.  Section' 4' is  a  repealinif 
statute.     Section  29  is  repealed  as  appears  in  schedule. 

143.  I».  1808,  ch.  8.    Temporary  and  obsolete.    • 

144.  L.  1810,  Ch.  19.3,  §§  14.  35.  Ret:'tion  14  Is  a  repealinir 
statute.    Obsolete.    Section  .35  ft  repealed ;as  appears  in  bchedale. 

145.  L.  1813,  Ch-  203.  §§  2.5.  34,  50.  Section  $  25  and  84 
are  repealed  as  appears  in  schedule.  Section  50'  is  covered  by 
provisions  of  Code  Civ.  Pro.  J  1211.  ^ 

146.  L.  1814.  Ch.  141.  Covered  by  provisfoBs  df  Oode  Civ. 
Pro.  i§  1390,  1391. 

147.  U  1814,  Ch,  1C2,  §  1.  Relates  to  .the.cbmt  cftjah^pcmy 
which  was  abolished  by  the  Conhtitntlon  of  1«46.  '-OUsofettf,  ■  » 
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148.  L.  1814,  Ch.  198.  Covered  by  provisions  of  Code  Civ, 
Pro.  «  250. 

150.  h.  1817,  Ch.  90.  Courts  of  common  pleas  and  general 
sessions  abolished.     Obsolete. 

151.  L.  1818,  Ch.  60,  f  §  1,  3,  4.    Obsolete. 

152.  L.  1819,  Ch.  178.     Expired  by  limitation. 

154.  L.  1821,  Ch.  88.     Repeals  L.  1818,  Ch.  259,  $  8, 

155.  L.  1821,  Ch,  203,  §  1.  Provides  for  enforcement  of  the 
penalties  provided  for  in  certain  acts  which  have  been  repealed 
or  superseded  by  subsequent  legislation,  making  statute  cited 
obsolete  and  inoperative. 

156.  Im  1822,  Ch.  114.  Relates  to  terms  of  courts  which  no 
longer  exist,  as  constituted  in  1822.     Obsolete. 

157.  L.  1822,  Ch.  247.  Relates  to  court  for  trial  of  im- 
peachment and  correction  of  errors,  which  no  longer  exists.  Ob- 
solete 

158.  L.  1823,  Ch.  54,  §  1.  Relates  to  court  for  trial  of  im- 
peachments and  correction  of  errors,  which  has  been  abolished. 
Obsolete. 

159.  Ia  1824,  Ch.  81.  Statute  cited  relates  to  supplying  clerk 
of  court  of  common  pleas  with  reports  of  the  supreme  court  of 
judicature.    Obsolete. 

lea.  L.  1826,  Ch.  4.  Relates  to  court  for  trial  of  impeach- 
ments and  correction  of  errors,  which  court  is  abolished.  Obso- 
lete. 

161.  L.  1828j  Ch.  184.  Abrogated  and  superseded  by  Code 
Civ.  Pro.  §  2498. 

168.  L.  1828,  Ch.  20  (2d  meeting),  §  15.  J^  8,  37-44.  48-50, 
52-55.  All  repealed  except  paragraphs  37,  42,  which  added  cer- 
tain sections  to  the  Revised  Statutes,  which  added  sections  have 
been  since  repealed. 

168.  L.  1828,  Ch.  21  (2d  meeting),  §  1.  The  paragraphs  of 
this  statnte  recommended  for  repeal  are  paragraphs  which  them- 
selves repeal  other  statutes  included  in  this  schedule.     Obsolete. 

164.  L.  1829,  Ch.  108.  Refers  to  court  for  the  trial  of  im- 
peachments and  correction  of  errors,  which  is  abolished.  Ob- 
solete. 

165.  L.  1829,  Ch.  225.  Refers  to  section  of  the  Revised  Stat- 
utes which  has  been  repealed.     Obsolete. 

166.  U  1«29,  Ch.  252.  Covered  by  Code  Civ.  Pro.  J  449  and 
by  Elxecntive  Law.  §  52. 

16a  Li.  1880,  Ch.  5,  §  8.    Repealing  statute.    Obsolete. 

160.  L.  1830,  Ch.  12.  Relates  to  the  court  of  chancery  which 
was  abolished  by  the  Constitution  of  1840. 

170.  U  1830,  Ch.  28.  Covei-ed  by  Code  Civ.  Pro.  §  1247. 
Section  2  temporary  and  obsolete. 

171.  L.  laSO,  Ch.  10.5,  §  2.    Repealing  statute.    Obsolete. 

172.  L.  1830,  Ch.  288.    Revolutionary  war  act.    Obsolete. 
178.  L.  1830,  Ch.  320.  H  14-23,  80-38,  40^50,  52-157,  63.  64. 

68.  Repealed  as  appears  in  scheduJe,  except  so  much  of  §  16 
as  added  a  §  69  to  R.  S.,  Pt.  2.  Ch,  6,  Tit.  1,  and  §  OS. 
Former  superseded  by  Code  Civ  Pro.  §  2611,  latter  stiitcs  when 
act  shall  take  effect. 

174.  L.  1881,  Ch.  16.  Establishes  office  of  vice-chancellor. 
Court  of  chancery  abolished  in  1846.    Obsolete. 

175.  U  1882,  Ch.  210.     Obsolete. 

176.  L.  1832,  C^.  308.  Terms  of  court  for  the  correction  of 
ervwB.    Obaol^tei ' 
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177.  L.  1834,  Ch.  1.  Relates  to  office  of  vice-chanceUor  of 
court  of  chancery.     Obsolete. 

178.  L.  1834,  Ch.  109.  Relates  to  terms  of  the  court  for 
the  correction  of  errors,  which  court  is  abolished. 

179.  L.  1836,  Ch.  30.  Relates  to  the  court  of  chancery  which 
was  abolished  by  Constitution  of  1846. 

180.  L.  1837,  Ch.  430,  §§  2,  3.  Sections  2  and  3  are  super- 
seded by  Code  Civ.  Pro.  §  828. 

181.  L.  1837,  Ch.  465.  Section  1  repealed  as  appears  in 
schedule.     Section  2  is  a  validating  statute.     Obsolete. 

182.  L.  iaS8,  Ch.  266.  Relates  to  rights  of  redemption  ex- 
isting under  L.  1837,  Ch.  410,  which  act  was  repealed  by  |  9 
of  the  act  examined  from  and  after  November  1,  lo38.    Obsolete. 

183.  L.  1839,  Ch.  101.  Repealed,  as  appears  in  schedule,  so 
far  as  it  relates  to  the  city  of  New  York.  Relates  to  court  of 
chancery.     Obsolete. 

184.  L.  1839,  Ch.  211.  Appointment  of  a  vice-chancellor 
of  court  of  chancery.  Said  court  abolished  by  Constitution  of 
1846,  Art.  14,  $  5. 

185.  L.  1839,  Ch.  307.  Relates  to  court  of  chancery  which 
was  abolished  by  the  Constitution  of  1846,  Art.  14,  §  5.  Ub- 
solctc 

187.  L.  1840,  Ch,  38.  Refers  to  court  of  chancery  which 
was  abolished  by  the  Constitution  of  1846,  Art.  14,  §  5.  Ob- 
solete. 

188.  L.  1840,  Ch.  41,  §  3  pt.     Repealing  statute. 

189.  L.  1840,  Ch.  238,  §§  2,  3.  Section  2  is  repealed  as  ap- 
pears in  schedule.     Section  3  states  when  act  shall  take  effect. 

190.  L.  1840,  Ch.  314.  Relates  to  officers  and  terms  of  the 
court  of  chancery,  which  was  abolished  by  Constitution  of  1846, 
Art,  14,  §  5. 

191.  L.  1840,  Ch.  320.  Relates  to  the  court  for  the-  corrac- 
tiou  of  errors  which  was  abolished  by  the  Constitution  of  1846, 
•Art.  6,  f  25.     Obsolete. 

192.  L.  1841,  Ch.  237.  Section  1  relates  to  fees  for  solicitors. 
Obsolete.  Section  2  is  a  repealing  statute.  Section  3  prescribes 
fees  of  sergeant-at-arms  of  the  late  court  of  chancery.    Obsolete. 

193.  L.  1842.  Ch.  202.  Section  1  relates  to  compensation 
of  sergeant-at-arnis  of  the  court  of  chancery  and  criers  of  the 
supreme  court.  The  office  of  sergeant-at-arms  was  abolished  with 
said  court  by  the  Constitution  of  1840,  Art.  14,  §  5.  Salary  of 
criers  of  8ui)reme  court  provided  for  in  Code  Civ.  Pro.  §_  91  and 
by  L.  1892,  Ch.  i)8il  §  230,  subd.  4,  as  amended  by  Xr.  1806, 
(j1i.  439.     Section  2  is  a  repealing  statute. 

194.  L.  1842,  Ch.  309.  Relates  to  the  register,  assistant 
register  and  clerks  in  chancery,  which  were  abobshed  with  the 
court  of  chancery  by  the  Constitution  of  184o.  The  clerks  of 
the  supreme  court  referred  to  in  this  act  were  the  clerks  of  the  old 
supreme  court  located  at  New  York,  Albany,  Utica  and  Geneva. 
The  statute  became  obsolete  and  inoperative  on  the  going  into 
effect  of  the  Constitution  of  1846. 

195.  L.  1842,  Ch.  324.  Corrects  "clerical  errors"  in  a  sUt- 
ute  which  has  since  been  repealed.     Obsolete. 

196.  L.  1844.  Ch.  341.  Register,  assistant  register,  and 
clerks  of  court  of  chancery  abolished  with  the  court  of  chancery 
by  the  Constitution  of  1846.  Clerks  of  the  supreme  court  men- 
tioned in  statute  examined  were  the  clerks  odf  the  old  aupi^me 
court  located  at  New  York,  Albany,  Utica  and  Oeneva*    Statot* 
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became  obsolete  and  iiioporatite  on  the  going  into  elfcct  of  the 
Constitution  of  184(5. 

197.  L.  1845,  Ch.  235.  Relates  to  the  court  of  common  pleas 
which  was  abolished  by  the  Constitution  of  184G»  Art.  14,  f  15. 

198.  L.  1847,  Ch.  300,  §§  2-4.  Sections  2,  3  are  repealed  as 
appears  in  schedule.     Section  4j9tatos  when  act  takes  effect. 

199.  L.  1847,  Ch.  301.  Section  1  repealed  by  construction  as 
appears  in  schedule,  balance  superseded  and  included  in  New 
York  city  consolidation  act,  L.  1882,  Ch.  410.  §§  1119-1122. 

200.  L.  1847,  Ch.  411).  Sections  1-8  which  are  repealed  as 
appears  in  schedule  comprise  the  entire  statute. 

201.  L.  1848,  Ch.  32.  Superseded  by  New  York  city  consoli- 
dation act,  L.  1882,  Ch.  410,  J§  1119-1122. 

202.  L.  185.3,  Ch.  421.  Enrolling  decrees  of  late  court  of 
chancerj'.     Court  abolished  by  Constitution  of  1840,  Art.  14,  §  5. 

208.  L.  1854,  Ch.  1.35.     l^emporary. 

204.  L.  1855,  Ch.  10.     Covered   by   Code  Civ.   Pro.   §   27. 

206.   L.  1855,  Ch.  202.     Obsolete. 

206.  L.  1855,  Ch.  471,  »  4,  5.  Section  4  has  been  repealed 
as  appears  in  schedule.  Section  5  states  when  act  shall  take 
effect 

207.  L.  1860,  Ch.  202.  Repealed  in  part  by  Tv.  1877.  Ch.  417, 
§  1,  JI  34.  The  entire  subject  of  admission  of  attorneys  to  the 
practice  of  law  is  covered  in  Judiciary  I^aw,  Article  15. 

208.  L.  18C2,  Ch.  460.  Amendatory  of  the  Code  of  Procedure 
of  1848-9,  which  is  repealed.     Obsolete. 

209.  L.  1862,  Ch.  485.  Section  1  repealed  as  appears  in 
schedule.  Section  2  repeals  and  section  3  states  when  act  takes 
effect 

210.  L.  186.3,  Ch.  362,  §§  1-9.  Repealed  except  §  3  which 
continues  certain  repealed  provisions  of  Revised  Statutes. 

211.  L.  18(>3,  Ch.  302.  Sections  1,  3,  4  are  rei)ealed  as  ap- 
pears in  schedule.     Section  2  is  a  repealing  statnte. 

212.  L.  18<i4,  Ch.  71.  Sections  1-1 1  repealed  as  appears 
in  schedule.     Balance  covered  by  Code  Civ.  I*ro.  §  2721>,  subd.  2.- 

213.  U  18(>4,  Ch.  280,  §  5.  Rt»peal8  part  of  Revised  Statutes 
contained  in  this  schedule. 

214.  L.  186.5,  Ch.  3.36.  Relates  to  the  "  tribunal  of  concilia- 
tion.**    Obsolete. 

215.  L.  1866,  Ch.  692,  H  1,  2,  6,  7.  9-11.  All  repealed  except 
§  11  as  apiK'ars  in  schedule.     Section  11  is  a  repealing?  statute. 

216.  L.  1886,  Ch.  824.  Sections  are  all  repealwl  except 
$$  2  and  9  as  appears  in  schedule.  As  enacted  this  statute 
contained  neither  of  the  section  nnuibers. 

217.  L.  1868,  Ch.  8<>9.  Statute  cited  anthoriaes  attorney- 
general  to  institute  actions  on  certain  canal  contracts  made  in 
December,  1866.     Obsolete. 

218.  U  ISai  Ch.  K2U.  §  1  pt.  Repealwi  as  appears  in 
8che<lule.     Balance  covered  by   Code  Civ.   Pro.   §§  3323,  3324. 

219.  L.  1870,  Ch.  151,  6S  1-3.  5,  6.  Sections  1-3.  5  repealed 
as  appears  in  schedule.     Section  it  is  when  to  take  efft»ct. 

220.  L.   1870.   Ch.   .V.0,   «  1.     RepealiuK  statute. 

221.  L.  1S73,  Ch.  9.  Calendar  of  commission  of  appeals 
which  expired  by  limitation.  Section  2  amended  by  L.  1S73, 
Ch.  589,  *•  so  as  to  read  as  follows.'* 

222.  L.  1873,  Ch.  589.  Relates  to  the  old  commission  of 
appeals.    Obsolete. 
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224.  ly.  1876.  Ch.  444.  Sections  2-4  amended  "to  read  as 
follows "  and  ttius  repealed  by  implication  as  appears  in  the 
schedule.  SectioD  1  establishes  a  state  board  of  audit  which  was 
abolished  by  L.  1883,  Ch.  205,  §  12.  Section  5  is  when  to  Uke 
effect.     Kntire  act  superseded  by  U  1883,  Ch.  205. 

224a.  L.  1877,  Ch.  11.  Consolidated  iu  Code  Civ.  Pro.  |  356. 
See  note  1. 

225.  L.  1877,  Ch.  154.  Section  1  amended  **  to  read  as 
follows"  by  L.  1882,  Ch.  124,  §  1.  Section  2  states  when  act 
lakes  effect 

226.  L.  1877,  Ch.  187.  In  terms  L.  1881,  Ch.  537,  repeals 
L.  1877,  Ch.  157,  but  gives  the  title  of  Ch.  187  and  date  of 
passage  of  same.     Chapter  157  relates  to  town  of  Little  Falls. 

227.  L.  1877,  Ch.  257.  Provides  that  the  minutes  of  the 
common  council  of  the  city  of  Bnffalo  shall  be  received  as  prima 
facie  evidence  of  such  proceedings.  Superseded  by  Code  Civ. 
Pro.  §  941. 

228.  L.  1877,  Ch.  417.     General  repealing  act. 

229.  L.  1878>  Ch.  106.  Repealing  statute  and  the  repeal  has 
been  noted  in  schedule. 

230.  L.  1878,  Ch.  408.  Amends  L.  1877.  Ch.  417,  f  1,  para- 
graph 42,  in  effect  adding  another  repeal  to  said  paragraph. 
Obsolete. 

231.  L.  1879,  Ch.  151.     Covered  by  Code  Civ.  Pro.  $  2484. 

232.  L.  1879,  Ch.  211.  Superseded  by  Code  Civ.  Pro.  §  &41 
as  amended  by  L.  1804.  Ch.  203. 

233.  L.  1879,  Ch.  305.  Affects  L.  1846.  Ch.  276,  §  1,  which 
was  repealed  by  L.  1880,  Ch.  245,  §  1.  Covered  by  Code  Civ. 
Pro.  §  3027. 

234.  L.  1879,  Ch.  311.  L.  1877,  Ch.  285,  affected  by  this  act 
repealed  by  L.  1880,  Ch.  245,  §  1,  H  53.  Covered  by  Code  Civ. 
Pro.  §  2485. 

235.  I-..  3879,  Ch.  316.  Amends  L.  1853,  Ch.  238.  which 
was  repealed  by  L.  1880,  Ch.  245,  §  1.  If  30.  Covered  by  Code 
Civ.  Pro.  §§  18G6,  18(>7,  and  repealed  by  implication.  See  Hor- 
ton  V.  Cantwell,  108  N.  Y.  255,  and  Anderson  v.  Anderson,  112 
N.  Y.  104. 

236.  L.  1879,  Ch.  389.  Superseded  by  Code  Civ.  Pro.  §§  744, 
747,  748,  2530,  2537,  2758.  27(51,  2798. 

237.  L.  1880,  Ch.  393.  Consolidated  in  Code  Civ.  Pro. 
§  1404a 

238.  *L.  1880,  Ch.  423.     Consolidated  in  Code  Civ.  Pro.  §  236. 

239.  L.  1880,  Ch.  561,  §  5.  Consolidated  in  Code  Civ.  Pro. 
§  801a. 

240.  L.  1881,  Ch.  25.  Became  obsolete  March  0.  1882,  by 
its   terms. 

241.  L.  1881,  Ch.  211.  Relates  to  the  state  board  of  audit. 
Superseded  bv  L.  1883,  Ch.  205,  which  established  the  board  of 
claims  and  abolished  the  board  of  audit. 

242.  L.  1881,  Ch.  654.  Covered  by  Code  Civ.  Pro.  §S  812. 
813 

243.  L.  1882,  Ch.  340.  Consolidated  In  Code  Civ.  Pro. 
f  961a. 

244.  L.  1883,  Ch.  195.  Consolidated  in  Code  Civ.  Pro. 
I  961b. 

245.  L.  1883,  Ch.  42a  Superseded  by  L.  1901.  Ch.  602, 
section  10  of  which  repeals  acts  inconsistent  with  the  balance 
thereof. 
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246.  L.  1884.  Ch.  300,  §  1.  Consolidated  in  Code  Civ.  Pro. 
I  24S1,  subd.  li 

247.  L.  1884,  Ch.  336,  8§  2-5.  This  statute  is  a  general 
statute  relating  to  appraisal  of  canal  claims.  Section  1  has 
been  recommended  for  repeal  in  the  Canal  Law  as  having  been 
superseded  by  §  80  of  the  Canal  Law  which  treats  of  appropria- 
tions generally  by  the  state  for  canal  purposes.  The  second  sec- 
tion is  recommended  for  repeal  as  having  been  superseded  by 
I  264  of  the  Code  of  Civil  Procedure  relating  to  the  jurisdic- 
tion of  the  Court  of  Claims.  This  jurisdiction  extends  to  private 
claims,  Section  264  of  the  Code  prior  to  1008  expressly  con- 
tained the  words  "  appropriations  of  land."  This  expression  was 
omitted  when  the  section  was  amended  in  1008,  but  the  lan- 
guage contained  in  the  1008  amendment  is  broad  enough  to 
cover  private  claims  for  appropriations.  Section  3  is  consoli- 
dated in  §  274  of  the  Code  of  Civil  Procedure.  See  note  §  37a. 
Section  4  repeals  inconsistent  legislation.  Section  5  is  when  to 
take  effect 

248.  L.'  1884,  Ch.  376.  Consolidated  in  Code  Civ.  Pro. 
§  061c. 

249.  L.  1884,  Ch.  530,  §  11.  Repealing  statute  and  the  re- 
peal has  been  noted. 

250.  L.   1885,   Ch.  112.     Repealing  statute. 

251.  L.  1885,  Ch.  135,  §§  2,  3.  Section  2  is  covered  by  Code 
Civ.  Pro.  §  033.     Section  3  is  when  to  take  effect. 

252.  L.  1885,  Ch.  267,  §  2.     Obsolete. 

258.  L.  1886.  Ch.  577,  §  6  pt.  The  part  of  §  6  which  addh 
8  24  to  L.  1885,  Ch.  183,  is  covered  by  Code  Civ.  Pro.  §  701, 
subd.  1,  as  amended  by  L.  1808,  Ch.  136,  and  L.  1006,  Ch.  51. 

254.  L.  1887,  Ch.  36.  Obsolete,  except  §  4,  which  is  covered 
by  Code  Civ.  Pro.  §  033. 

255.  L.  1888,  Ch.  118,  §§  1  pt.  2.  Covered  by  Code  Civ. 
Pro.  §  933. 

256.  L.  1888,  Ch.  555.  Consolidated  in  Code  Civ.  Pro. 
§  061d. 

257.  L.  1880,  Ch.  406,  H  2,  3,  Section  2  was  "amended 
to  read  as  follows  "  by  L.  1800,  Ch.  173,  §  2,  and  as  so  amended 
superseded  by  Code  Civ.  Pro.  §  2713.  Section  3  is  when  act 
takes  effect. 

258.  L.  1890,  Ch.  158.  Consolidated  in  Code  Civ.  Pro. 
§  961e. 

260.  L.  1891,  Ch.  370.  Superseded  by  Code  Civ.  Pro. 
S§  266,  280. 

261.  L.  1892,  Ch.  677,  §  19  pt.  Last  sentence  consolidated 
in  Code  Civ.  Pro.  §  931b. 

262.  L.  1803,  Ch.  100.  Amends  L.  1847,  Ch.  80.  §  1,  "so 
as  to  read  as  follows."  L.  1847,  Ch.  80  was  repealed  by  L.  1803, 
Ch.  686.  The  amendatory  act  was  not  expressly  repealed  but 
is  superseded  by  Code  Civ.  Pro.  §  2710,  as  amended  by  L.  1803, 
Ch.  686. 

263.  L.  1893,  Ch.  101.  Consolidated  in  Code  Civ.  Pro. 
S   841a. 

264.  L.  1804,  Ch.  731.  Consolidated  in  Code  Civ.  Pro. 
§  2705. 

265.  L.  1895.  Ch.  544,  §§  2r4.  Section  2  consolidated  in  Code 
Civ.  Pro.  §  3306a.  Section  3  was  amended  "  so  as  to  read  as 
follows.*'     Section  4  is  when  act  takes  effect. 

266.  L.  1896,  Ch.  548.     General   repealing   statute. 
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267.  L.  1807,  Ch.  403,  §  1  pt.  Consolidated  in  Code  Civ. 
Pro.  §  JMla. 

268.  L.  1897,  Ch.  022.  Coiisolidated  in  Code  Civ.  Pro. 
%  UOlf. 

269.  L.  189$),  Ch.  150.  Sections  1-3  consolidated  in  Code  Civ. 
Pro.   §  3331n.     Section  4  Ih  a  repealing  section. 

270.  U  19(K),  Cli.  22;j.  Consolidated  in  Code  Civ.  Pro. 
§  2408a. 

271.  L.  1900,  Ch.  510.  Consolidated  in  Code  Civ.  Pro. 
§  2481,  subd.  12. 

272.  L.  1908,  Ch.  1^5,  §§  2,  3.  Consolidated  in  Code  Civ. 
I*ro.  ^  25<)9.  subd.  7. 

273.  Code  <'ivil  Procedure  §§27  pt.,  95  pt.,  360  pt.  Sec- 
tion 27,  part  relating  to  surrogate  has  been  inserted  in  §  2607. 
Section  95,  part  relating  to  surrogate  has  been  inserted  in  §  2512. 
Section  3b'0,  part  relating  to  surrogate  has  bwm  made  §  1323a. 

274.  Code  Civil  I*rocedure  §  S3pt.  The  fourth  sentence  of 
C(Mle  Civ.  IVo.  is  made  §  i:^23a.  The  remainder  of  §  83  is  in 
Judiciary  I.nw,  §§  14,  24,  295-297,  301. 

275.  Code  Civil  Procedure,  article  headings  of  Ch.  1.  Tit.  2. 
This  title  formerly  embraced  three  articles,  including  §|  4G~90. 
Of  these  sections  the  ones  remaining  in  the  Code  are  §§  52, 
n.3,  55,  00  pt..  (15,  83  pt.,  and  95  pt.  It  has  been  thought  best 
to  remove  the  article  headings  and  let  the  title  stand  without  a 
division  into  articles. 
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VOTXS  TO  AMEKPICENTS  TO  COD£  OP  CIVIL  FBO- 

CBDXntE. 

Made  by  L,  lOOD,  Cb.  05. 

[Prepared  by  Board  of  Statutory  Cousolidatiou.] 

1.  t  35(5.  This  section  is  inserted  in  the  Cude  of  Civil  Pro- 
cedure because  it  relates  to  the  powers  of  county  judges  aud 
provisions  of  a  similar  nature  are  now  in  this  title  of  the  Code. 
Former  {  356  of  the  Code  is  recommended  for  repeal  in  the 
Judiciary  Law  and  County  Law. 

3.  S  oOla.  This  section  is  consolidated  in  the  Code  of  Civil 
Procedure,  since  it  deals  entirely  with  practice  and  has  no  place 
in  the  Partnership  Law,  L.  1880,  Ch.  501,  S§  1—4,  were  incor- 
porated in  and  repealed  by  tlie  I*artueri<hip  Law  enacted  in  18D7. 
When  L.  1880,  Ch.  501,  was  incorporated  in  the  Partnership  l-.aw 
the  section  consolidated  in  the  text  was  left  unrepealed  in  the 
session  laws  probably  because  it  contained  practice  matter.  It 
is  now  placed  in  the  Code  of  Civil  Proct'dure  with  a  proper  refer- 
ence to  S|  20  and  21  of  the  I*artncrship  Law  where  the  re- 
mainder or  the  statute  is  to  be  found. 

4.  §  841a.  The  provision  inserted  in  the  text  is  matter  relat- 
ing to  practice  which  is  now  found  in  the  session  laws.  'IJie  pro- 
vision relates  to  evidence  and  has  been  placed  under  that  head  in 
the  Code  of  Civil  Procedure  under  the  article  relating  to  the 
competency  of  witnesses.  It  is  made  a  new  section  at  the  end 
of  Art.  1,  Tit  1;  Ch.  9. 

5.  I  t)31a.  This  section  consists  of  the  last  sentence  of  Code 
Civil  Procedure,  §  432,  subd.  2.  The  portion  of  §  432,  subd.  2, 
which  relates  to  the  method  of  designating,  by  a  foreign  corpo- 
ration, a  person  upon  whom  to  servo  a  summons  has  been  trans- 
ferred to  the  General  Corporation  Law,  aud  the  portion  of  said 
subdivision  here  consolidated  is  an  evidence  provision  and  should 
be  with  similar  provisions  in  the  Code  of  Civil  Procedure.  There 
were  provisions  relating  to  the  designation  by  a  f()reign  corpora- 
tion or  a  person  upon  whom  to  make  service,  both  in  the  Code  of 
Civil  Procedure  (§  4.*]2)  and  in  the  General  Corporation  Law 
(S  IG).  These  provisions  were  not  entirely  harmonious  and  ii< 
the  text  by  the  insertion  of  the  new  section  in  the  C«)de  of  Civi* 
Procedure,  to  wit:  Section  i)31a,  and  by  amending  §  432  of 
the  Code  of  Civil  Procedure  these  provisions  have  been  har- 
monized. The  substantive  matter  in  both  §§  432  and  10  relating 
to  the  actual  designation  of  a  person  upon  whom  to  make  service 
has  been  consolidated  in  the  Oeneral  Corporation  Law  (§  10). 
while  the  practice  provisions  relating  to  th<'  service  of  papers  uiM)n 
a  foreign  corporation  have  been  l)rought  together  in  the  (N>de  of 
Civil  Procedure.  The  (renernl  (Corporation  Law  (§  10)  provides 
that  the  nerson  designated  must  have  anolliceor  place  of  business 
at  the  place  where  such  corporation  had  its  principal  place  of 
business  within  the  state,  while  the  Code  of  (.Mvil  Procedure 
(§  432,  subd.  2)  provides  that   the  designati(m  "mnst  specify  a 
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Slace  within  the  state  as  the  office  or  residence  of  the  person 
esignated/*  and  does  not  require  that  the  place  should  be  the 
same  as  the  location  of  the  principal  place  of  business  of  the  cor- 
poration. The  Code  of  Civil  Procedure  (8  4*82,  subd.  2)  pro- 
vides that  a  person  designated  may  from  time  to  time  "  change 
the  place  specified  as  his  office  or  residence  to  some  other  plac:e 
within  the  state  by  a  writing  executed  by  him  and  filed  in  Jike 
manner,"  while  the  General  Corporation  Law  (§  16)  provides 
that  if  the  person  designated  **  removes  from  the  place  where  the 
corporation  has  its  principal  place  of  business  within  the  state  " 
and  the  corporation  does  not  within  thirty  days  after  such  re- 
moval designate  another  person  upon  whom  process  may  be  served 
within  the  state  the  secretary  of  state  may  revoke  the  authority 
of  the  corporation  to  do  business  within  the  state  and  process 
may  be  served  upon  the  secretary  of  state.  The  General  Corpo- 
ration Law  (§  1(5)  provides  for  a  case  where  a  person  designated 
dies  or  removes  from  the  place  where  the  corporation  has  its 
principal  place  of  business  within  the  state,  while  the  C'Ode 
(§  432,  subd.  3)  provides  for  a  case  where  the  designation  'Ms 
not  in  force.**  While  §  432  of  the  Code  was  amended  as  late 
as  1903  by  Ch.  311,  and  §  IG  of  the  General  Corporation  Law 
was  amended  only  as  late  as  1895  by  Ch.  672,  the  provisions  of 
the  General  Corporation  Law  have  been  followed  in  the  consoli- 
dation rather  than  those  of  the  Code  as  the  later  expression  of  the 
Legislature,  since  the  amendment  of  the  Code  in  1903  related 
to  other  matters  in  the  section  and  did  not  affect  the  original 
provisions  relating  to  the  designation  of  the  person  upon  whom 
service  might  be  made  for  a  foreign  corporation.  All  of  the 
substantive  provisions  relating  to  the  manner  of  designating  a 
person  upon  whom  service  may  be  made  on  behalf  of  a  foreign 
corporation  have  been  consolidated  in  §  10  of  the  General  Cor- 
poration Law  and  the  whole  subject  made  consistent.  While 
§  16  of  the  General  Corporation  Law  provides  for  service  in  case 
the  designated  person  dies  or  removes  from  the  place  where  the 
corporation  has  its  principal  place  of  business,  the  language  of 
subd.  3  of  Jl  432  of  the  Code  of  Civil  Procedure  has  been  pre- 
served as  broader  in  its  application,  covering  any  case  where  the 
designation  **  is  not  in  force."  The  General  Corporation  Law 
l»rovides  for  service  in  a  case  where  the  person  designated  dies 
or  removes  from  the  place  where  the  corporation  had  its  principal 
place  of  business  within  the  state  and  this  provision  nas  been 
incorporated  as  subd.  4  of  §  4.32  of  the  Code  of  Civil  Procedure 
so  that  the  section  may  provide  for  a  complete  scheme  for  service 
upon  a  foreign  corporation. 

6.  §  931b.  It  seems  incongruous  to  retain  this  provision  as  a 
part  of  a  section  in  the  General  Constrnctlon  Law  relating  to 
what  shall  constitute  a  quorum  or  majority  of  a  public  board  or 
body  and  the  provision  in  the  text  has  been  placed  therefore  with 
these  provisions  of  the  Code  of  Civil  Procedure  relating  to  docu- 
mentary evidence  and  presumptive  evidence  of  written  instm- 
ments. 

7.  §  941a.  This  section  consists  of  a  part  of  L.  1891,  Ch.  125, 
§  5.  The  remainder  of  L.  1891,  Ch.  125  providing  for  the  publi- 
cation of  the  Colonial  Statutes  by  the  former  commissioners  of 
statutory  revision  has  been  treated  as  special  and  not  repealed. 
It  seems  that  the  provision  consolidated  in  $  941a  is  sufficiently 
important  to  be  included  in  the  Code  with  other  similar  matter. 

8.  §  961a.  This  statute  is  provided  for  in  Penal  Code,  {   19, 
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aa  to  criminal  proceedings  and  is  inserted  here  to  take  care  of  its 
apnlication  to  civil  matters. 

9.  I  961b.  This  statute  consists  of  two  sections,  one  of  which 
appears  in  the  text  and  the  other  of  which  provides  when  the  act 
shall  take  effect  The  word  **  criminal "  is  not  necessary,  as  the 
rales  of  evidence  in  civil  .cases  are  applicable  to  criminal  cases 
except  as  otherwise  provided  in  the  Code  of  Criminal  Procedure 
(Code  of  Criminal  Procedure,  §  392). 

10.  I  961c.  This  section  is  a  consolidation  of  L.  1884,  Ch.  376, 
§1  1,  2.  It  is  the  whole  of  the  statute  and  the  only  change 
made  is  the  change  of  the  word  **  act "  to  "  section."  The 
statute  relates  to  the  subject  of  evidence  which  is  treated  in  the 
Code  and  has  been  consolidated  therefore  in  the  Code.  The  sec- 
ond section  of  the  act  is  the  last  sentence  of  the  section  as  in- 
corporated in  the  text. 

11.  S  961  d.  This  statute  has  not  been  inserted  in  the  Code  of 
Criminal  Procedure  because  the  rules  of  evidence  in  civil  cases 
apply  to  criminal  cases  (Code  of  Criminal  Procedure,  §  392). 
The  last  sentence  has  been  omitted  as  having  no  practical  use,  the 
statute  having  been  enacted  in  1888. 

12.  §  961  e.  This  section  is  the  whole  of  L.  1890,  Ch,  158,  sec- 
tion 2  of  the  statute  being  the  clause  relating  to  when  the  statute 
shall  take  effect.  It  is  a  provision  relating  to  evidence,  and  as 
these  provisions  are  now  contained  in  the  Code  of  Civil  Procedure 
the  statute  has  been  incorporated  under  its  appropriate  head  in 
the  Code  of  Civil  Procedure. 

13.  §  961f.  The  statute  incorporated  in  the  text  consists  of 
two  sections.  The  second  section  provides  for  the  taking  effect 
of  the  statute  and  has  been  omitted  as  unnecessary.  The  whole 
of  the  first  section  has  been  consolidated  as  a  part  of  the  Code  of 
Civil  Procedure  relating  to  evidence. 

14.  S  1323a.  This  section  is  the  fourth  section  of  Code  of 
Civil  Procedure,  f  83.  The  remainder  of  the  section  is  consoli- 
dated in  Judiciary  Law,  §§  14,  24,  295-297,  301.  The  word 
**  such  "  in  the  section  as  contained  in  the  Code  of  Civil  Procedure 
relates  to  "  the  presiding "  judge,  and  by  reason  of  the  removal 
of  the  balance  of  the  section  it  becomes  necessary  to  insert  the 
words  **  the  presiding  "  in  place  of  the  word  "  such."  This  pro- 
vision has  been  retained  in  the  Code  of  Civil  Procedure  as  prac- 
tice matter,  while  the  remainder  of  the  section  relating  to  court 
stenographers  has  been  placed  under  appropriate  heads  in  the 
Judiciary  Law. 

15.  §  1404a.  The  provision  incorporated  in  the  text  is  L.  1880, 
Ch.  393.  Section  2  of  the  statute  is  the  provision  relating  to  the 
time  when  the  statute  shall  take  effect,  and  has  been  omitted  n§ 
unnecessary.  The  statute  relates  to  the  exemption  of  exhibit* 
pt  exhibitions  and  as  similar  provisions  are  in  the  Code  of  Civil 
Procedure  the  statute  has  been  placed  in  its  appropriate  snr- 
rorndings. 

15a.  i  2344a.  This  section,  relating  to  the  power  of  the  su- 
preme court  to  compel  the  performance  of  certain  contracts  mad« 
by  !nf»ompetent  persons  while  capable  of  contracting,  has  been  in- 
sert<*d  in  the  Code  of  Civil  Procedure,  since  it  deals  with  the  power 
of  the  court  and  has  no  other  proper  classification.  The  matter 
embraced  in  the  section  is  that  contained  In  L.  1880,  Ch.  423,  as 
amended  by  L.  ias.5.  Oh.  267.  S  2.  The  statute  of  1880  amended 
R.  S.,  Pt.  2,  Ch.  5.  Tit.  2,  S  22,  by  changing  the  reference  to  the 
conrt  of  chancery  to  the  supreme  court  and  adding  certain  new 
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matter.  This  fstatute  seems  to  be  alive,  since  the  amendment  was 
passed  subsequent  to  but  at  the  same  session  as  the  Code  of  1880, 
and  was  subsequently  recognized  and  amended  by  the  Legislature 
by  L.  1885,  Ch.  2<57,  §  2. 

Throop  in  his  note  to  §  2JJ4.j  says  with  reference  to  the  amend- 
ment made  by  Cli.  42'i:  **  It  is  supposed  that  this  amendment 
fell  with  the  repeal  of  this  section  of  the  revised  statutes  which 
took  effect  September  1,  1880,"  and  in  a  later  edition  says  that 
Ch.  4^S  is  sul)stantially  embodied  in  the  amendment  of  Code, 
^  2340,  made  by  L.  1882,  Ch.  309,  which  is  the  last  sentence  of 
^  234G  of  the  present  Code.  There  is  some  variation  and  it  has 
been  deemed  best  to  preserve  the  provision  of  the  Ilevised  Stat- 
utes as  consolidated  in  the  text. 

In  connection  with  this  section  see  Code  of  Civil  Procedure, 
chapter  17,  title  7,  relatin;:  to  the  disposition  of  the  real  property 
of  an  infant,  lunatic,  idiot  or  hnbltual  drunkard. 

Section  22  of  the  He  vised  Statutes  incorporated  provides  that 
the  court  of  chancery  (ehan^ed  by  the  amendment  of  18S()  to 
supreme  court)  **  shall  have  authority  to  decree  and  compel  the 
specific  performance  of  any  bargain,  contract  or  agreement  which 
may  have  been  made  by  any  lunatic  or  other  person  specified  in 
the  first  section  of  this  title.'*  The  first  section  referred  to  pro- 
vides that  the  chancellor  shall  have  the  care  and  custody  of  "all 
idiots,  lunatics  and  persons  of  unsound  mind  and  persons  who 
shall  be  ineai)a!)le  of  conducting:  their  own  aflFairs  in  consequence 
of  habitual  drunkenness."  Idiots,  lunatics  and  habitual  drunk- 
ards are  exi)ressly  mentioned  in  the  section  as  incorporated  in  the 
text  which  is  sufhcient  to  cover  other  persons  of  unsound  mind, 
since  the  (Jeneral  Construction  Law,  §  28  (Statutory  Construc- 
tion Law,  §  7)  defines  lunatic  as  follows:  *•  The  terms  lunatic 
and  lunacy  include  every  kind  of  unsoundness  of  mind  except 
idiocy." 

16.  S  2408ft.  This  section  contains  the  whole  of  Jj.  1902,  Ch. 
223.  The  second  section  relates  to  the  time  when  the  statute 
shall  take  effect.  'Ihe  statute  has  reference  to  foreclosure  of 
mortpafres  by  advertisement  and  properly  helonj^  In  the  Code  of 
Civil  Procedure  where  that  proceedinp  is  now  contained. 

17.  §  2481,  subd.  12.  The  provisions  of  L.  1884,  Ch.  309,  as 
amended  by  L.  11>(K>,  Ch.  309.  seem  not  to  be  included  among 
the  powers  of  a  surrogate  as  defined  in  the  Code  of  Civil  Pro- 
cedure. Hence  the  insert i(m  of  §  1.  Section  2  is  a  validating 
provision  ai)i)lical»le  U'  acts  done  prior  to  1884  and  has  been 
treated  as  special  and  left  unrepealed.  , 

18.  §  2.100,  subd.  7.  This  subdivision  Is  part  of  L.  1889.  Ch. 
3.30,  as  amended  by  L.  189.1.  Ch.  5+4.  Section  1  of  the  statute 
is  in  the  County  T^aw  (§  H»S1  and  §  2  has  been  incorporated  as 
a  part  of  the  (^ode  of  Civil  Procedure  as  §  330()a.  It  is  a  matter 
that  relates  ti>  the  surrogate  court  and  therefore  has  been  placed 
In  chapter  18  of  the  Code  of  C^ivil  Procedure  where  the  practice 
in  such  courts  is  found.  The  statute  should  not  be  allowed  to 
exist  as  an  independent  stntnte  but  should  be  consolidated,  as 
a  part  of  the  surrogate  court  provisions  in  the  Code  of  Civil 
Procedure. 

19.  §  25133.  This  section  is  the  porti.m  of  Code  of  Civil  Pro- 
cedure. §  .3(;0.  not  embraced  in  .Tudicinry  Law.  §§  198.  382-385. 
The  section  would  be  out  of  pln(»e  under  title  5  of  chapter  3  of 
the  Code,  entitled  **  County  Courts,"  and  hence  it  has  been  trans- 
ferred  to   chapter  18.   which    relates   to   surroj^te  conrts.     The 
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surrogate  court  practice,  while  iiminly  found  in  chapter  18  of 
the  (.^ode  of  Civil  I'rocediircs  is  by  no  nieann  all  contaiiHHl  in 
that  chapter.  Other  sections  of  the  Code  are  incon'oratcd  by 
reference  and  other  sectionH  are  by  their  terms  made  applicable. 
In  cases  where  a  part  of  a  section  was  removed  to  the  Judiciary 
or  other  consolidated  law  and  the  remainder  of  the  section  related 
to  surrogate  courts  alone,  tlie  part  remaining  has  been  placed  in 
its  appropriate  chapter  in  the  (\)de  of  Civil  Procedure  relating 
to  surrogate  courts  instead  of  beinj?  allowed  to  remain  isolated 
in  another  part  of  the  Code  of  Civil  Procedure.  This  statement 
applies  to  §  2513a  found  in  the  text  and  jpenerally  to  other  simi- 
lar cases. 

20.  ft  330r»a.  The  matter  inserted  in  this  section  is  necessi- 
tated by  the  omission  of  the  word  '*  such  "  and  the  incorporation 
of  L.  1880,  Ch.  33(),  §  2.  as  an  independent  section  of  the  15ode 
of  Civil  Procedure.  The  provision  incorporated  in  the  text  is  a 
part  of  the  statute,  a  portion  of  which  has  been  consolidated  in 
the  surrogate  court  practice  as  subd.  7  of  §  25()9. 

21.  §  ^{ncUn.  The  new  words  inserted  in  this  statute  are  made 
necessarj'  upon  the  consolidation  of  the  statute  into  the  Code  of 
Civil  Proce<lure  because  it  applies  to  "all  jurois,"  and  i  :V.ilV2  of 
chapter  15,  title  5,  excludes  from  the  application  of  the  title 
services  rendered  in  a  criminal  action  or  special  proceeding  in  a 
court  or  before  an  officer  "except  as  otherwise  expressly  pre- 
scribed tlierein."  Tlie  inserted  words  leave  the  statute  to  apply 
as  broadly  as  its  lauKuajre  imports  and  prevents  the  limitation  of 
the  consolidation  of  civil  actions  and  proceedings. 

25.  Article  8.  §  2705,  This  statute  (L.  1W>4,  Ch.  781)  exists 
ns  an  independent  statute  apart  from  tlie  Code  of  Civil  Pro- 
cedure. It  i"t?latos  to  the  probate  in  this  country  of  foreign  wills 
and  should  find  a  place  in  the  Code  of  Civil  Procedure.  It  has 
been  mode  a  separate  article  rather  than  a  section  of  chapter  18, 
title  H,  art.  7  of  the  Code  relating  to  '*  Foreign  Wills:  ancillary 
letters."  because  it  provides  a  proceeding  of  its  own  which  differs 
from  that  provided  in  that  article  for  probating  a  foreign  will. 
Whether  or  not  the  provisi<ms  of  that  article  npply  in  any  respect 
to  probate  and  letters  testamentary  under  this  statute  is  a  matter 
for  judicial  construction  which  will  not  be  anticipated  if  the 
statute  is  made  a  separate  article.  The  cotirts  can  then  say  to 
what  extent  the  provisions  of  article  7  apply  to  the  provisions  of 
the  new  article  and  their  rolation  will  ])e  the  same  as  if  tT»e  new 
article  had  remained  an  independent  statute.  If  the  statute  was 
made  a  section  in  article  7  the  present  relationship  would  be  dis- 
turbed and  judicial  judgment  would  be  anticipated,  for  throughout 
article  7  reference  is  had  to  conditions  and  proceedings  pre- 
scribed therein.  ??ect ion  27^>2  of  article  7  provides  that  the  pro- 
risions  of  chapter  18  relating  to  the  rights,  powers,  duties  and 
liabilities  of  an  executor  or  administrator  apply  to  a  person  to 
whom  ancillary  letters  are  granted  "  as  prescribed  in  this  article," 
etc. 

26.  8  1.  The  reference  In  this  section  to  **  the  next  two  "  sec- 
tions has  been  changed  to  sections  *'  two  and  three  of  the  judi- 
ciary law"  because  Code  Civil  Procedure,  §{|  1,  2,  are  now 
contained  in  .Judiciary  Jjaw.  §§  2,  8. 

27.  8  fl4.  Some  alterations  in  phraseology  were  made  neces- 
sary in  the  portion  of  the  section  retained  in  the  Code  of  Civil 
Pro«>dtirp.  Such  changes  are  not  intended  to  change  the  present 
law  In  any  way.    The  provisions  removed  from  this  section  relate 
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to  the  adjourumeut  of  a  term  of  court  whicli  is  something  apart 
from  the  actual  trial  of  a  cause  and  to  the  drawing  and  notifyinff 
of  jurors  for  an  adjourned  'term  which  precedes  the  actual  draw- 
ing of  the  jury  for  the  trial  of  a  cause. 

28.  §  41.  A  portion  of  this  section  has  been  removed  to  the 
Judiciary  Law  (§  10).  The  provision  thus  removed  from  the 
Code  of  Civil  Procedure  relates  to  the  adjournment  of  a  term 
of  a  court  of  record  because  of  certain  conditions,  such  adjourn- 
ment resting  in  the  discretion  of  the  court.  The  provision  that 
has  been  allowed  to  remain  in  the  Code  of  Civil  Procedure 
has  been  retained  because  it  is  a  matter  of  practice.  The  words 
**  of  record "  have  been  inserted  in  the  portion  of  the  section 
retained   in  the  Code  of  Civil  Procedure  because  the  preceding 

Eortion  of  the  section  which  has  been  removed  to  the  Judiciary 
*aw  (I  10)  made  the  section  applicable  to  a  court  of  record. 

29.  §  60.  Part  of  this  section  has  been  removed  to  the  Judiciary 
Law  (i  470),  because  it  relates  to  the  right  of  an  attorney  and 
counselor  to  practice  in  the  courts  of  record  of  the  state  al- 
though a  resident  of  an  adjoining  state.  The  balance  of  the  sec- 
tion which  has  been  retained  relates  to  the  service  of  a  paper 
upon  him  which  is  a  practice  provision  and  therefore  has  been 
retained  in  the  Code  or  Civil  Procedure.  The  words  inserted  in 
the  portion  retained  in  the  Code  of  Civil  Procedure  are  made 
necessary  by  reason  of  the  removal  of  the  first  portion  of  the 
section  and  are  merely  a  repetition  of  the  necessary  part  of  the 
portion  of  the  section  removed. 

30.  §  110.  Section  110  of  the  Code  of  Civil  Procedure  refers 
to  the  "  next  two  sections."  Of  these  two  sections,  §  111  remains 
in  the  Code  of  Civil  Procedure  and  §  112  has  become  §  240,  subd. 
19,  of  the  County  Law.     Hence  the  change  made  in  this  section. 

31.  §  127.  Section  127  of  the  Code  of  Civil  Procedure  con- 
tains in  its  first  sentence  substantive  matter  and  in  its  second 
sentence  practice  matter.  The  first  portion  of  the  section  which 
relates  to  the  removal  of  a  sick  prisoner  from  a  iafl  to  a  hospital 
has  no  connection  with  an  action.  It  has,  therefore,  been  placed 
in  the  Prison  Law  (§  3^5).  The  last  sentence  relates  to  the  issu- 
ance of  an  execution  where  a  prisoner  escapes  while  gomg  to, 
remaining  at,  or  returning  from  a  hospital  to  which  he  has  been 
ordered  removed.  It  is,  therefore,  a  practice  provision  and  has 
for  that  reason  been  retained  as  a  part  of  the  Code  or   Civil 

Procedure.  ^«  ^ .«     •        .  ,     o    ^.a,     a 

32.  n  138.  140,  141.  Sections  138-142  of  article  3,  title  2, 
chapteft2  of  the  Code  of  Civil  Procedure,  have  been  retained  in 
the  Code  because  containing  matter  in  the  nature  of  procedure. 
Sections  138.  140,  141  are  amended  in  the  text  merely  to  correct 
references  made  necessary  by  the  removal  of  certam  substantive 
provisions  from  the  Code  of  Civil  Procedure  to  consohdated  laws. 

33.  S  220.  The  first  portion  of.  this  section  down  to  and  in- 
cluding the  .sentence  "  whenever  the  appellate  division,"  etc.,  has 
been  placed  in  the  Judiriary  Law  as  well  as  the  last  two  sen- 
tences beginning  "  It  shall  have  power  to  appoint, '  etc.  The  two 
sentences  in  the  middle  of  the  section  beginning  '*  No  justices  of 
the  apnellate  division,"  etc..  have  been  retained  in  the  Code  of 
Civil  Procedure.  The  first  part  of  the  section  which  has  been 
con.«5nlidated  in  the  Judiciary  Ijnw  relates  to  the  makeup  of  the 
appellate  division,  the  number  that  shall  constitnte  a  quorum, 
how  manv  justices  shall  sit  in  any  case,  the  designation  of  jus- 
tices  of   the   appellate  division   by   the   governor,   the  terms  ot 
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office  of  the  justices,  the  fiUiiw  of  vacancies,  residence  of  the  jus- 
tices and  matters  which  do  not  relate  to  tiie  conduct  of  an  action 
or  an  appeal  therein.  They  are  provisions  in  which  the  justices 
of  the  appellate  division  are  chiefly  interested  and  as  such  have 
been  consolidated  in  the  Judiciary  Law.  The  last  portion  of 
the  section  relates  to  the  appointment  of  a  reporter  and  the  loca- 
tion of  the  appellate  division  in  each  department  which  are  mat- 
ters that  may  be  appropriately  placed  in  the  Judiciary  Law. 
The  portion  retained  in  the  Code  of  Civil  I>rocedure  applies  to 
the  powers  of  the  justices  of  the  appellate  division  and  the  juris- 
diction of  the  appellate  division,  which  provisions  have  been  re- 
tained in  the  Code  of  Civil  Procedure  as  hearing  so  closely  upon 
practice  as  .to  be  more  appropriately  placed  in  the  Code  of  Civil 
Procedure  than  in  the  Judiciary  Law. 

34.  §  229.  This  section  of  the  Code  of  Civil  Procedure  (8  229) 
is  amended  because  of  the  removal  to  the  Judiciary  Law  of  the 
first  sentence,  which  provides  that  **A  special  term  or  a  trial 
term  of  the  supreme  court  must  be  held  by  one  judsre."  This  is 
not  a  practice  provision  and  therefore  has  been  placed  in  the 
Judiciary  Law. 

35.  §  235.  The  last  sentence  of  this  section  provides  that  the 
justices  of  the  supreme  court  in  the  eighth  judicial  district  may 
adopt  and  amend  rules  and  regulations  for  making  calendars  of 
cases  and  has  been  removed  to  the  Judiciary  Law  where  similar 
matters  applicable  in  other  cases  have  been  consolidated.  The 
first  two  sentences  of  the  section  relate  to  the  power  of  a  justice 
of  the  supreme  court  to  hold  a  special  term,  to  act  upon  any  busi- 
ness except  where  he  is  disqualified  and  to  the  transaction  of 
judicial  business  out  of  court.  These  are  all  matters  relating 
to  the  general  subject  of  the  powers  and  jurisdiction  of  the  courts 
and  like  such  matters  elsewhere  found  in  the  Code  of  Civil  Pro- 
cedure have  been  retained  in  the  Code,  as  closely  related  to  the 
actual  conduct  of  an  action  in  court. 

36.  §  289.  The  last  sentence  has  been  removed  as  substantive 
matter  to  the  Judiciary  Law.  Tt  relates  to  the  attendance  upon 
the  court  of  certain  officers,  such  as  clerk-s.  sheriffs,  criers  and 
constables.  The  remainder  of  the  section  relating  to  the  ad- 
journment of  a  special  term  and  the  trial  of  a  case  upon  the 
calendar  of  a  term  which  has  been  adjourned,  has  been  retained 
in  the  Code  of  Civil  Procedure  because  associated  with  the  prac- 
tice in  a  cause. 

37.  «  209.  Section  06  of  the  Code  of  Civil  Procedure  referred 
to  in  this  section  relates  to  the  compensation  of  attorneys  and 
counselors  and  their  lions  in  actions  and  special  proce'edings  and 
has  been  consolidated  in  the  Judiciary  Law  under  article  15,  re- 
lating to  attorneys  and  counselors.  These  provisions  are  purely 
substantive.  The  change,  therefore,  made  m  this  section  in  the 
text  is  merely  one  of  reference. 

37a.  S  274.  The  new  matter  inserted  in  this  section  is  L.  1884, 
Ch.  886,  S  8.  Section  8  is  an  express  provision  relating  to  al- 
lowances for  expense  of  abstracts  of  title  in  certain  awards  by 
the  Court  of  Claims  and  is  therefore  preserved.  Section  274  of 
the  Code  which  prohibits  the  allowance  of  disbursements  in  an 
ftCtion  In  the  Court  of  Claims  might  be  construed  to  refer  only  to 
dlubnrsements  in  the  course  of  action.  Section  8  is  preserved  to 
meet  cases  where  abstracts  are  required  as  a  necessary  expense 
incident  to  the  appraisement  of  the  damages.  The  section  con- 
solidated was  passed  in  1884.    The  Code  section  was  originally 
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enacted  iu  1883  and  subsequently  re-enacted  verbatim  in  the  Code, 
80  that  the  1884  act  cannot  be  said  to  have  been  superseded  by 
the  Code  section  but  on  the  contrary  is  still  in  existence. 

38.  §  323.  Section  17  of  the  Code  of  Civil  Procedure  re* 
f erred  to  in  this  section  relates  to  the  convention  of  justices  of 
the  appellate  division  and  to  the  adoption  of  general  rules  of 
practice  by  such  convention.  These  matters  are  entirely  apart 
from  the  conduct  of  a  cause  through  the  courts  and  have,  there- 
fore, been  consolidated  in  the  Judiciary  Law  in  |§  93  and  ^4. 
The  distribution  of  §  17  of  the  Code  of  Civil  Procedure  to  the 
Judiciary  I^aw  has  made  necessary  the  change  in  reference. 

38a.  §  340,  subd.  1.  Section  1737  of  the  Code  of  Civil  Pro- 
cedure has  been  consolidated  in  i  20t>  of  the  Lien  Law.  Section 
1737  as  well  as  other  sections  in  the  article  of  which  it  forms  a 
part,  relate  to  an  action  to  foreclose  a  lien  upon  a  chattel  and 
have  been  consolidated  in  the  Lien  J^aw.  ilenee  the  change  of 
reference. 

39.  ^  355.  The  first  sentence  is  the  only  portion  of  §  355  of 
the  Code  retained  iu  the  Code  of  Civil  Procedure.  It  provides 
that  the  court  shall  be  open  for  the  transaction  of  business  **  for 
M'hich  notice  is  not  required  to  be  given  to  an  adverse  party 
except  where  it  h  specially  prescribed  by  law  that  the  business 
must  be  done  at  a  stat^ni  term."  This  language  embraces  a  mat- 
ter of  practice  and  for  that  reason  has  been  retained  in  the  Code 
of  Civil  IVocedure.  The  remainder  of  the  section  relates  to  such 
matters  as  the  appointment  of  times  and  places  for  holding  terms 
of  court,  continuance  of  terms  appointed,  changing  the  day  ap- 
point^, j^ppoiii  ting  one  or  more  additional  terms,  dispensing  with 
the  holding  of  terms  and  adjournment  of  terms  to  other  places 
within  the  county.  These  are  provisions  that  are  outside  of  the 
practice  in  an  action  and  relate  to  the  organization  of  the  ma- 
chinery for  hearing  causes  rather  than  to  the  conduct  of  causes 
themselvps,  and  have  been  consolidated,  therefore,  in  the  Judi- 
ciary Law  (U  V'^h  lihi. 

40.  $  432.  Sco  Note  5. 

41.  i  4r)(r.  The  substantive  provision  contained  in  tlds  section 
providing  that  recoveries  in  actions  or  special  proceedings  for 
damages  to  the  person,  estate  or  character  of  a  married  woman 
shall  be  her  separate  estate,  h'»s  been  removed  to  the  Domestic 
Relations  Law.  where  similar  substantive  matter  relating  to  mar^ 
ri^Ml  wouH'u  is  fouoid. 

42.  §  4S4,  subd.  10,  The  reference  in  this  section  to  the  "  fish- 
eries, game  and  forest  law "  lias  been  changed  to  the  **  forest, 
lish  and  game  law  "  which  is  the  name  by  which  that  law  is  now 
known. 

43.  §  716.  This  section  of  the  Code  of  Civil  Procedure  is 
found  in  article  1,  title  4,  chapter  7,  under  the  head  **  Receivers  " 
and  applies  not  only  to  a  receiver  appointed  for  the  voluntary 
dissolution  of  a  cornoration  but  to  n  **  receiver  appointed  by  or 
pursuant  to  an  order  or  a  judgment  in  an  action  m  the  supreme 
court  or  in  a  county  court  or  in.  a  special  proceeding,'*  As  the 
pro<eeding8  for  the  voluntary  dissolution  of  a  corporation  has 
been  transferred  to  the  General  Corporation  T^aw  (Art.  9)  as 
well  as  other  provisions  iu  the  Code  of  Civil  Procedure  relating 
to  the  dissolution  and  annulment  of  a  corporation  this  section 
has  been  consolidated  in  article  11  of  the  General  Corporation 
Law,  relating  to  the  powers,  duties  and  liabilities  of  reeeiVers 
of  corporations  iu  such  a  form  as  to  give  it  the  appliofttion  in* 
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tettded  by  the  section.  Receivers  may  be  appointed,  bowerer,*  in 
other  actions  and  proceedings  than  those  taken  to  dissolve  or  anmi^ 
a  corporation,  and  therefore  it  becomen  necessary  to  retain  tlie 
section  in  the  Code  of  Civil  Procedure.  It  has,  'therefore,  been 
amended  and  allowed  to  remain  in  the  Code  of  Civil  l^rocednre 
applicable  to  receivers  appointed  "  in  an  aotiou  in  the  supreme 
court  or  a  county  court  or  a  special  proceeding." 

44.  §  74U.  The  portion  of  this  section  relating  to  the  rate  of 
interest  that  shall '  be  paid  by  deposit uri(>s  of  funds  or  money 
paid  into  court  and  the  requirement  that  they  shall  give  a  bond 
being  substantive  in  character  has  been  consolidated  in  the  Bank- 
ing Law  (I  43).  The  remainder  of  the  section  providing  where 
funds  or  moneys  paid  into  court  shrfll  be  deposited  has  been 
allowed  to  remain  In  the  Code  as  practice  matter. 

46.  §  li)2,  Thi..  section  relates  to  the  accounts  that  shall  l»e 
kept  by  the  depositarv  of  funds  or  money  paid  into  court.  The 
last  sentence  of  the  section  making  the  section  applicable  to  flanks 
and  trust  companies  has  been  consolidated  in  the  lianking  Law 
(§  44).  The  distribution  of  the  remainder  of  the  section  has  not 
been  attempted  on  account  of  its  wide  application  and  it  lias 
been  allowed  to  remain  in  the  Code  as  the  most  convenient  and 
practical  assignment. 

46.  §  802.  The  words  "except  the  last  section"  have  been  in- 
serted in  this  section  so  that  the  limitation  of  {  802  will  not 
apply  to  a  new  section  (^  801a)  inserted  l»y  this  act. 

4"?.  S  8r>l.  The  **Jast"  section  referred  to  in  H  8fil  of  the 
Code  of  Civil  Procedure  has  been  consolidated  in  the  Civil.  Rights 
Law  as  §  2G.  It  relates  to  the  privilege  from  arrest  of  a  "witness 
and  being  substantive  in  character  has  been  assigned  to  the  Civil 
Bights  Law  (§  2t>).  This  assignment  has.  made  necessary  the 
change  of  reference  found  in  the  text. 

48.  §  8G2.  The  change  made  in  this  section  has  been  made 
for  the  same  reason  stated  in  the  preceding  note. 

49.  §§  870,  871,  88.5.  The  words  ••Other  than  a  court  speci- 
fied in  snbdivisions  sixteenth,  seventeenth,  eighteenth  or  nine- 
teenth of  section  two  of  this  act"  have  been  omitted  from  §§  870, 
871  and  88.5  because  all  of  the  courts  mentioned  in  the  exei'ption 
have  been  abolished  and  new  courts  created  in  their  stead.  In 
the  first  place  subds.  10,  17,  18  and  10  are  erroneous  refer- 
ences, since  those  subdivisions  were  <*hanged  to  subds.  10.  11, 
12  and  13  by  L.  18^)5,  Ch.  1^16,  amending  §  2  of  the  (^)de  of 
Civil  Procedure.  In  the  second  place  the  mayor's  court  of  the 
city  of  Hudson  was  expressly  abolished  by  L.  180.5.  Ch.  7.51,  and 
there  was  created  in  its  stead  the  city  court  of  Hudson.  The 
recorder's  court  of  the  city  of  Oswego  was  abolished  by  L.  180.5. 
Ch.  894.  The  recorder's  court  of  the  city  of  I'tica  was  abolished 
by  L.  1882,  Ch.  10?^,  and  the  name  of  the  justice's  court  of  the 
city  of  Albany  was  changed  to  the  city  court  of  Albany  by  li. 
1884,  Oh.  122.  In  no  instance  were  existing  laws  made  appli- 
cable to  the  new  cottrts  except  in  the  case  of  the  city  of  Albany, 
where  the  existing  statutes  were  made  applicable  to  the  new  court. 
In  no  case,  however,  was  the  new  court  denominated  a  court  of 
record,  so  that  none  of  them  would  come  within  tlie  courts  re- 
ferred to  in  §i  870,  871  and  885  of  the  (^ode  of  Civil  Procedure. 
It  would  be  erroneous,  therefore,  to  continue  a  reference  in  these 
sections  of  the  Code  to  these  courts  formerly  existing  in  Hudson, 
Utica.  Oswego  and  Albany  simo  they  no  lomrer  exist  and  a  change 
in  the  rpference  to  the  new  courts  would  be  unjustified,  as  the 

971 


NOTES  TO  AMEXDME^iTS. 

new  courts  are  not  courts  of  record  and  exutlnK  laws  are  not 
made  applicable  except  in  one  instance. 

50.  §  961.  This  section  relates  to  the  searching  of  files  by 
certain  public  olUcers  and  the  making  of  transcripts  therefrom. 
It  is  all  substantive  and  has  been  distributed  as  indicated  in  tlie 
footnote.  The  portion  retained  in  the  Code  of  Civil  Procedure 
relates  to  the  surrogate  and  has  been  allowed  to  remain  because 
the  Code  by  chapter  18  attempts  to  provide  for  the  powers  and 
duties  of  the  siu-rogate  and  the  practice  in  his  court,  the  pro- 
visions of  which  chapter  have  been  preserved  substantially  intact. 

51.  §  977.  There  has  been  removed  from  this  section  the  pro- 
vision with  reference  to  the  making  of  calendars.  Similar  mat- 
ter in  other  parts  of  the  Code  of  Civil  Procedure  has  been 
distributed  to  the  tfudiciary  Law,  and  in  order  that  the  provisions 
relating  to  the  making  of  calendars  may  be  together,  this  proTision 
has  been  inserted  in  the  Judiciary  Law.  J'he  balance  of  the  sec- 
tion relates  to  the  service  of  notices  of  trial  and  notes  of  issue 
and  bein^  practice  matter  has  been  allowed  to  remain  in  the 
Code  of  Civil  Procedure. 

52.  §  10()7.  The  part  of  this  section  which  has  been  removed 
relates  to  the  apportionment  of  the  salaries  of  stenographers  and 
is,  therefore,  substantive  and  has  no  place  in  a  practice  act.  The 
remainder  of  the  section  provides  that  the  notes  of  the  official 
stenographer  may  be  treated  as  the  minutes  of  the  judge  upon 
the  trial  and  has  been  allowed  to  remain  as  procedure  matter. 

53.  §  1055.  The  portion  of  this  section  removed  relates  to 
the  notification  of  persons  for  jury  service  and  has  nothing  to 
do  with  the  conduct  of  a  case  in  court,  and  has  been  removed  as 
not  strictly  practice.  The  amendments  made  to  the  portion  of 
the  section  remaining  in  the  Code  of  Civil  Procedure  nave  been 
made  necessary  by  reason  of  the  elimination  of  matter  from  the 
Code  of  Civil  Procedure  and  do  not  embrace  any  new  law. 

54.  §  1171.  Changes  made  in  this  section  of  the  Code  were 
made  necessary  by  reason  of  the  elimination  of  certain  provisions 
from  the  Code  of  Civil  Procedure  and  their  insertion  in  the 
Judiciary  Law.    The  changes  are  merely  changes  of  reference. 

55.  §  1174.  The  change  in  the  reference  in  this  section  from 
§  1048  of  the  (\)de  of  Civil  Procedure  to  §  536  of  the  Judiciary 
Law  was  made  necessary  by  reason  of  the  incorporation  of 
§  1048  in  the  .Tudiciary  Law.  Section  1018  relates  to  the  notifi- 
cation of  jurors  by  the  sheriff  and  his  return.  This  section  forms 
a  part  of  the  article  in  the  Code  of  Civil  Procedure  relating  to 
the  mode  of  selecting,  drawing  and  procuring  the  attendance  of 
trial  jurors  in  ordinary  cases  (Ch.  10,  Tit.  3,  Art,  2),  aU  of  which 

IiroviHions,  with  a  single  exception,  have  been  removed  to  the 
Tudiciary  Law  as  matters  which  precede  the  conduct  of  a  cause 
through  the  courts.  They  are  substantive  provisions,  providing 
generally  the  machinery  which  must  be  set  in  motion  before  a 
cause  can  be  disposed  of  in  the  courts.  Hence  the  change  in 
reference. 

56.  §  1190.  llie  substantive  matter  "An  alien  is  not  entitled 
to  a  jury  composed  in  part  of  aliens  in  an  action  or  special  pro- 
ceeding civil  or  criminal,"  has  been  placed  in  the  Civil  Rights 
Law  (§  12),  and  the  section  of  the  Code  in  which  the  provision 
is  fouud  has  been  amended  accordingly. 

57.  §  1273.  The  first  sentence  in  this  section  is  clearly  prac- 
tloe  w^hile  the  last  sentence  that  "  a  married  woman  may  confess 
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such  a  judgment "  its  substantive  in  character  and  has  been 
placed  in  the  Domestic  Relations  Law  (§  51). 

58.  §  1773.  The  change  in  reference  in  this  section  was  made 
necessary  by  reason  of  the  removal  of  title  3,  chapter  17  of 
the  Code  of  Civil  Procedure  to  the  Judiciary  Law  (Art.  19). 
Article  3  of  chapter  17  of  the  Code  of  Civil  Procedure  relates  to 
proceedings  to  punish  a  contempt  of  court  other  than  a  criminal 
contempt,  and  has  been  removed  from  the  Code  of  Civil  l*ro- 
cedure  and  placed  in  the  Judiciary  Law,  because  substantive  in 
character  and  something  apart  from  the  conduct  of  a  cause 
through  the  courts. 

69.  §  1809.  This  section  relates  to  corporations  and  Joint-stock 
associations.  The  whole  section  is  practice,  but  as  the  actions 
and  proceedings  relating  to  corporations  have  been  consolidated 
in  the  General  Corporation  I^aw  it  has  been  deemed  best  to  in- 
corporate in  the  General  Corporation  Law  the  provisions  of  this 
section  relating  to  corporations.  The  section,  therefore,  so  far 
as  it  applies  to  a  corporation  will  be  found  in  that  law  (§  305) 
under  an  article  relating  to  **  Provisions  applicable  to  two  or 
more  of  the  foregoing  proceedings  or  actions.  The  remainder  of 
the  section  has  not  been  distributed  to  the  Joint-Stock  Associa- 
tion Law  because  no  attempt  has  been  made  to  consolidate  anv 
practice  relating  to  actions  or  proceedings  affecting  joint-stock 
associations  in  that  law. 

60.  §  1812,  The  treatment  given  $  1800  of  the  Code  of  Civil 
Procedure  has  been  given  ^  1810,  1811.  1812  and  1813,  and  for 
the  same  reason  stated  in  the  note  to  i  1809.  The  changes  in 
this  section  noted  in  the  text  are  made  necessary  by  reason  of 
the  removal  to  the  General  Corporation  Law  of  the  provisions  of 
the  section  relating  to  corporations. 

61.  §  1813.  The  removal  of  the  words  "corporations  or"  has 
been  made  necessary  by  reason  of  the  consolidation  of  the  pro- 
visions of  this  section  relating  to  corporations  in  the  General  Cor- 
poration Law  (§  309). 

62.  g  1844.  The  **  last  section  "  referred  to  in  §  1844  of  the 
Code  of  Civil  I'rooedure  has  been  consolidated  in  §  101  of  the 
Decedent  Estate  I^aw.  Hence  the  change  in  reference.  The 
"  last  section  "  referred  to  is  a  substantive  provision  relating  to 
the  liability  of  heirs  and  devisees,  and  as  such  has  been  assigned 
appropriately  to  the  Decedent  Estate  Law,  where  similar  sub- 
stantive provisions  are  found. 

63.  §  1840.  Changes  in  this  section  were  made  necessary  by 
the  removal  of  certain  provisions  to  the  Decedent  Estate  Law. 
Section  101  referred  to  m  this  section  relates  to  the  liability  of 
heirs  and  devisees  for  the  debts  of  a  decedent. 

64.  S  ISn.*^.  The  changes  in  this  section  are  changes  of  refer- 
ence, made  necessary  by  the  removal  of  §  1843  from  the  Code  of 
Civil  Proce<hire  to  the  Decedent  Estate  Law  (§  101).  The  pro- 
vision of  the  Code  of  Civil  Procedure  thus  removed  relates  to  the 
liability  of  heirs  and  devisees  for  the  debts  of  a  decedent. 

65.  §  1948.  Section  1797  and  the  remaining  sections  in  the 
article  of  which  it  forms  a  part  relate  to  an  action  by  the  people 
to  annul  a  corporation,  all  of  which  provisions  have  been  con- 
solidated in  the  General  Corporation  Law.  Section  1798  of  the 
Code  of  Civil  Procedure  has  become  §  131  of  the  General  Cor- 
poration Law.     Hence     the  change  in  reference. 

66.  §  1966.  This  section  of  the  Code  of  Civil  Procedure,  so  far 
as  it  relates  to  the  duty  of  the  district  attorney  to  bring  an  action 
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to  recover  the  penalty  of  a  forfeited  recognizance,  has  beeu  con- 
solidated in  the  (Joimty  Law  (§  201).  'ihe  amendment  of  the 
Code  of  Civil  Procedure  noted  in  the  text  was  made  necessary 
by  this  consolidation. 

67.  §  2032,  snlxi.  3.  Section  8  of  the  Code  of  Civil  Procedure 
provides  for  a  case  in  wliich  a  court  of  record  has  power  to 
punish  for  a  criminal  contempt  and  has  been  removed  to  the 
Judiciary  Law  (§  750).  The  change  in  the  text  accordingly  haa 
been  made. 

68.  §§  2412-2415.  Title  10  of  chapter  17  of  the  Code  of  Civil 
Procedure  relates  to  proceedings  to  change  the  name  of  an  in- 
dividual or  corporation.  The  part  of  this  title  that  relates  to  the 
change  of  name  of  a  corporation  has  been  consolidated  in  the 
General  Corporation  Law.  It  became  necessary',  therefore,  to 
amend  the  sections  in  this  title  so  as  to  leave  intact  in  tJie  Code 
of  Civil  Procedure  the  proceeding's  relating  to  the  change  of  the 
name  of  an  individual.     IJeuee  the  amendment  to  these  sections. 

69.  $  2507.  The  new  matter  inserted  in  this  section  is  taken 
from  Code  of  Civil  Procedure,  j^  27.  The  remainder  of  §  27  Itus 
been  placed  in  Judiciary  Law,  §§  28,  158,  194,  The  matter 
inserted  in  §  2507  would  be  out  of  place  in  the  first  chapter  of 
the  Code  but  falls  appropriately  in  §  2507. 

70.  §-2512.  The  first  sentence  of  this  section  is  Code  of  Civil 
Pro<!edure,  §  2512.  The  remainder  is  from  Code  of  Civil  Pro- 
cedure, H  i)5-07.  Portions  of  ^  05-07  are  incorporated  in  Ju- 
diciary Law  as  follows:  Section  05,  in  §§  1(>8.  200;  seetion  tH>, 
in  §§  231,  :U0,  351,  354;  section  97,  in  §§  UK).  170,  201.  232-234, 
279,  403,  405.  It  was  deemed  best  to  remove  the  portion  of 
§§  95-97  of  the  Code  of  CMvil  Procedure  which  is  not  included 
in  tlie  Judiciary  Law  from  the  tirjst  chapter  of  the  Code  to  chap- 
ter 18  with  similar  matter. 

78.  §  2537.  The  changes  in  this  section  are  merely  chancres 
of  reference.  Section  774  of  the  Code  of  Civil  Procedure  relates 
to  the  supervision  of  court  fnnds  by  the  comptroller  of  the  state 
and  is  substantive  in  character. 

73.  §  2t)34.  The  first  sentence  of  this  section  relating  to  the 
indexing  of  wills  by  county  clerks  and  registrars  has 'been  con- 
solidiited  in  the  DeoedcMit  Estate  Law  as  substantive  matter. 
The  last  sentence  has  been  retained  because  it  provides  for  the 
fees  of  an  executor  or  administrator  with  the  will  annexed,  who 
causes  the  record  mentioned  to  be  made.  The  changes  made  in 
this  section  are  to  correct  references. 

74.  §  2(M)0.  Part  of  this  section  has  been  placed  in  the  De- 
cedent Estate  Law  (§  103).  Thc^  removed  i)ortion  is  substnntive 
matter  relating  to  tl)e  liability  of  a  husband  for  the  debts  of 
his  deceased  wife,  his  liabilitj-  as  administrator  for  the  debts  of 
his  wife  and  the  disposition  of  unadministered  assets  of  his  wife 
at  the  time  of  his  death. 

75.  §  2695.  It  was  necessary  to  amend  this  section  because 
the  section  in  the  article  of  the  Code  referred  to  prescribing  the 
manner  of  authenticating  papers  was  consolidated  in  the  De- 
cedent Estate  Law  (S  45). 

76.  §  269fi.  A  chanj^e  in  the  reference  was  made  necessary 
because  §  2704,  presoribinff  the  manner  of  authenticating  pa|>ers 
of  another  state  or  country  to  be  used  in  this  state  was  Consoli- 
dated in  §  45  of  the    Decedent  Estate  Law, 
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77.  §  2738.  The  first  part  of  this  section,  relating  to  advaneo- 
nkents,  has  been  consolidated  in  the  Decedent  Estate  haw  aH 
§  99.  The  latter  part  being  practice  has  been  retained  in  the 
Code  of  Civil  Procedure. 

78.  S  274G.  Section  744  of  the  Code  of  Civil  Procedure  1ms 
been  incorporated  in  the  State  Finance  Law  as  subdivision  4  of 
§  8,  except  the  last  clause,  relating  to  the  fees  of  county  clerks, 
which  is  consolidated  in  County  Law  as  §  240,  subd.  22.  and 
thus  the  change  in  reference  becomes  necessary.  Section  744  of 
the  Code  of  Civil  Procedure  related  to  the  supervision  of  court 
funds  by  the  state  comptroller.  A  portion  at  the  end  of  this  sec- 
tion has  been  taken  care  of  in  approijriato  schedules  of  repeals. 

79.  §  2838^  subd.  1.  The  provision  in  the  article  mentioned  in 
this  subdivision  of  the  Code  of  Civil  Procedure  has  been  consoli- 
dated in  the  Decedent  Estate  Law.  It  relates  to  the  authentica- 
tion of  papers  from  another  state  or  foreign  countiy  for  use  in 
this  state.   The  changes  in  reference,  therefore,  became  necessary. 

80.  §  2H6.3.  Subdivision  3  of  this  section  contains  a  reference 
to  certain  sections  of  the  Code  of  Civil  Procedure.  Two  of  these 
sectitms,  to  wit!  §§  184.S  and  18r>S,  have  been  placed  in  the  De- 
cedent Estate  Law.  Section  1&58  relates  to  the  liability  of  lega- 
tees or  devisees  to  a  child  born  after  the  making  of  a  will  who  is 
entitled  to  succeed  to  a  part  of  the  real  or  personal  property  of 
the  testator,  and  their  liability  to  the  Hubscribing  witness  to  a 
will  who  is  entitled  to  succet^i  to  a  share  of  such  property.  This 
IB  substantive  in  character  and  for  that  reason  has  l>een  placed 
in  the  Decedent  Estate  Law  (§  28)  and  taken  from  the  Code  of 
Civil  Procedure.  Section  1843  of  the  Code  of  Civil  Procedure 
relates  to  the  liability  of  heirs  and  devisees  for  the  debts  of  the 
decedent  and  is  substantive  in  charactei*.  and  has  been  place<l  in 
the  Decedent  Estate  Law  as  §  lOL  The  reference,  therefore. 
in  subdivision  3  of  §  28^53  has  been  changed  to  correspond  to  this 
treatment  of  §§   1843  and  18(>8  of  the  <'f)de  of  Civil  Procedure. 

81.  §  2880.  Sections  (53  and  64  of  the  Code  of  Civil  Proced- 
ure, relating  to  attorneys  practicing  in  the  city  of  New  York, 
have  been  placed  in  the  Penal  Law  and  a  corresponding  change 
in  reference  has  been  made  in  this  sc^ction. 

83.  §  29fM).  Section  3037  of  the  Code  of  Civil  Procedure  re- 
lates to  the  making  and  filing  of  duplicate  jury  lists  and  has  been 
placed  with  its  appropriate  provisions  in  the  .Tudiciary  I^aw  under 
the  head  of  jurors.  This  ueceseitated  a  change  in  the  reference, 
which  has  been  made. 

83.  I  2991.  Section  1033  of  the  Code  of  Civil  Procedure,  re- 
lating to  excusing  of  jurors  from  service  during  the  whole  or  a 
portion  of  a  term,  has  been  placed  in  the  Judiciary  J^aw  and  the 
necessary  change  in  reference  in  this  section,  therefore,  has  been 
made. 

84.  §  3075,  subd.  2.  The  ref(»rence  in  this  subdivision  has  been 
changed  because  Code  of  Civil  Procedure,  §  46,  has  been  nmdi* 
§  15  of  the  .Judiciary  Law. 

85.  §  3158.  Sections  104  and  105  of  the  Code  of  Civil  Pro- 
cedure have  been  incorporated  as  SS  400  and  401  of  the  .Tudi' 
ciary  Law.  They  relate  to  the  authority  of  the  sheriff  to  com- 
mand the  power  of  tlie  connty  to  overcome  resistance  and  the 
certification  of  the  names  of  those  who  resist  his  authority. 

86.  $  32.T3.  The  change  made  in  this  section  merely  substi- 
tutes the  title  of  the  general  law  for  the  statute  mentioned  in 
the  section. 
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87.  I  3320.  The  change  in  this  sectioa  is  one  of  refereoce 
merely. 

8&  §  33^,  subd.  14.  The  reference  in  this  subdiTision  haa 
been  changed  from  **  sixteenth "  to  **  fifteenth  '*  to  correct  an 
obvions  error  in  the  present  Code.  Chapter  16  of  the  Code  of 
Civil  Procedure  contains  but  two  titles.  Article  1  of  title  4  of 
chapter  15  is  entitled  "Judgment  Creditor's  Action"  and  the 
definition  contained  in  §  3343,  subd.  14,  is  of  a  "judgment 
creditor's  action.** 

89.  §  3347,  subd.  1,  Section  122  of  the  Code  of  CIyU  Pro- 
cedure has  been  consolidated  as  §  347  of  the  Prison  Law  and 
has  been  made  to  apply  to  civil  and  criminal  prisoners  in  ac- 
cordance with  the  language  of  this  subdivision.  It  is,  therefore, 
unnecessary  to  include  it  as  a  part  of  this  subdivision. 

90.  §  3;i47,  subd.  5.  Section  548  of  the  Code  of  Civil  Pro- 
cedure, referred  to  in  this  subdivision,  has  been  consolidated  in 
§  23  of  the  Civil  Rights  Law.  It  relates  to  the  exemption  of  a 
person  from  arrest  in  a  civil  action  or  special  proceeding  except 
as  prescribed  by  statute. 

91.  f  3347,  subd.  7.  The  reference  to  "title  third"  con- 
tained m  the  Hccond  sentence  has  been  changed  to  "article  third 
of  title  third  **  because  article  third  is  the  only  portion  of  title 
third  remaining  in  the  Code.  The  remainder  of  title  third  is  in 
the  Judiciary  Law.  The  reference  to  **  title  fourth  "  in  the  same 
sentence  has  been  omitted  because  the  whole  title  has  been 
transferred  to  the  Judiciary  Law.  The  reference  in  the  fifth 
sentence  to  '*  title  third  '*  has  been  changed  to  "  article  third  of 
title  third  '*  of  the  Code  and  "  article  sixteen  of  the  judiciary 
law  "  because  article  third  is  the  only  portion  of  title  third  re- 
maining in  the  Code  and  the  remainder  of  the  title  is  now  in 
Judiciary  Law,  article  thirteen.  The  reference  to  "  title  fourth  " 
in  the  last  sentence  has  been  changed  to  **  articles  seventeen 
and  eighteen  of  the  judiciary  law  **  because  the  provisions  of 
title  fourth  are  now  consolidated  in  those  articles  of  the  Judi- 
ciary Law. 

92.  §  3.^7,  subd,  11.  The  references  to  §$  2181-2187,  219T- 
21  fK),  221.3-2218  have  been  removed  because  these  sections  are 
now  in  Debtor  and  Creditor  Law.  The  reference  to  §§  2228- 
•i230  has  been  removed  because  these  sections  are  now  in  Prison 
Law.     The  references  are  no  longer  necessary. 
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GENERAL  CONSTRUCTION  LAW. 


(Laws  of  1909,  ch.  27.     Takes  the  place  of  former  Statutory 

Construction  Law.> 


Article    1.  Short  title   (i  1). 

2.  MeaniBK   of  terms    (H    10<58). 

S.  Ancient  statutes   and  reeolntions    ($$   70-72). 

4.  Beferences,    titles  and  head   notes    (ff   80,   81). 

5.  Effect   of  repeals    (9S   90-06). 

6.  Effect   of   consolidated   laws    (f{    100,    101). 

7.  Application  of  chapter    (f   110). 

8.  Laws   repealed;    when   to    take   effect    (8f    120,    121). 

ARTICLE    1. 

Short  Title, 
Section  1.  Short  tiUe. 

I  1.  Sbort  title.    This  chapter  shall  be  known  as  the  "  Gen- 
eral Constrnctidn  Law." 

ARTICLB   2. 

Meaning  of  Terms, 

Sec.   10.  Acknowledge   and   acknowledgment. 

11.  Acknowledgment  or  proof  of  Instnumt* 

12.  AffldaTlt. 

13.  Adioamment    of  meeting. 

14.  Bond    and   undertaking. 

15.  Chattels. 

16.  Choose. 

17.  CItU  code  and   criminal  code. 

18.  Consolidated   laws. 

19.  Day,   calendar. 

20.  Day,  compntatlon. 

21.  Folio, 

22.  Gender. 

23.  Heretofore  and  hereafter. 

24.  Holiday  and  half  holiday. 

26.  Holiday  In  contractnal   obligations. 

26.  Judge. 

27.  I4i8t,    preceding,    noxt   and   following. 

28.  Lunatic  and  lunacy. 

29.  Men. 

30.  Month,   computation. 

31.  Month  in  Rtatnte,  contract  and  public  or  prlrate  instmment. 

82.  Municipal   officers. 

83.  Notice. 
34.  Now. 

39.  Number,    singular  an<  pInraL 
36.  Oath.   affldaTit  and  swear. 

87.  Person. 

88.  Property. 

89.  Property,   personal. 

40.  Property,   real. 

41.  Qnorom  and  majority. 
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Sec.   42.  Register  of  county. 

43.  Seal  of  court,   public   officer  or  corporation* 

44.  Seal,    private. 

45.  Soul,    private   as   corporate  seal. 
4(i.  Slgi'.ature. 

47.  State. 

48.  Tense,    present. 

49.  Territory. 

50.  Time,   computatioiu 

51.  Tlni",    night. 

52.  Tlnio,    standard. 

o.'l.  Time,    use  of  standard. 

54.  VlllnKO. 

55.  WonnMi. 

56.  Writing   and    written. 

57.  Yenr,    conimon   and   lonp. 

58.  Year   in  Ktatute,   contract   and  public  or  private  InstrQinent. 

I   lO.  Ackno^'ledflre   and   acl£nofrlecl^men.t» 

The  terms  acknowledije  and  ackuowledgiueut,  wheu  used  with 
reference  to  the  exerutiou  of  au  instrumeut  or  writing  other 
than  a  deed  of  real  property,  iuehide  a.  compliance  with  the  pro- 
viFioDs  of  the  next  section  by  either  such  proof  or  acknowledg- 
ment. 

I   !!•  Aclcnonrledgrment  or  proof  of  In«tniin«at« 

When  the  execution  of  any  instrument  or  writliig  in  anthorized 
or  required  ))y  law  to  be  acknowledged,  or  to  be  proven  to  as  to 
entitle  it  to  be  filed  or  recorded  in  a  public  office,  the  acknowledg- 
ment may  be  taken  or  the  proof  made  before  any  officer  then  and 
there  authorized  to  take  the  acknowledgment  or  proof  of  the 
execution  of  a  deed  of  real  property  to  entitle  it  to  be  recorded 
in  a  county  clerk's  office,  and  shall  be  made  and  certified  in  the 
same  manner  as  such  acknowledgment  or  proof  of  such  deed. 

%  12.  Aflldavlt. 

When  an  affidavit  is  authorized  or  required  it  may  be  sworn 
to  before  any  officer  authorized  by  law  to  take  the  acknowledg- 
ment of  deeds  in  this  state,  unless  a  particular  officer  is  specified 
before  whom  it  is  to  be  taken. 

S  13.  Adjournment  of  meetlnnr* 

Any  meeeting  referred  to  in  section  forty-one  of  thla  chapter 
may  be  adjourned  by  a  less  unmber  than  a  quorum. 

S   14.  Bond  and  nndertnklng. 

A  provision  of  law  authorizing  or  requiring  a  bond  to  be  given 
shnli  be  deemed  to  have  been  ('(miplied  with  by  the  execution 
of  an  undertaking  to  the  same  effect. 

I   15.   Chattels. 

The  term  chattels  includes  goods  and  chattels. 

I   16.   ChooHe. 

The  term  choose  Includes  elect  and  appoint. 


GENERAL  COKSTRUCTION-  LAW. 

I  17*  CftvU  code  and  crlmlual  code. 

^riie  term  civil  code  means  the  code  of  civil  procedure.  The 
term  criminal  code  means  the  code  of  criminal  procedure, 

I  18.  Connolldated  laws. 

The  term  Consolidated  Laws  shall  mean  the  compilation  of 
the  statutes  prepared  by  .he  board  of  statutory  consolidation  and 
the  amendments  thereof. 

S  19.  Day,  calendar* 

A  calendar  day  includes  the  time  from  midnight  to  midnight. 
Sunday  or  any  day  of  the  week  specifically  mentioned  means  a 
calendar  day. 

S  20.  lAmM,  lOlO.l    Bay,  compntntlon. 

A  ^  number  of  days  specified  slh  a  period  from  a  certain  day 
within  which  or  after  or  befcjre  which  an  act  is  authorized  or 
required  to  be  done  means  such  number  of  calendar  days  ex- 
clusive of  the  calendar  day  from  which  the  reckoning  is  made. 
Sunday  or  a  public  holiday,  other  than  a  half  holiday,  must  be 
excluded  from  the  reckoning  if  it  is  the  last  day  of  any  such 
period,  or  if  it  is  an  intervening  day  of  any  such  period  of  two 
days.  In  computing  any  specified  period  of  tinie  from  a  specified 
event*  the  day  upon  which  the  event  liappens  is  deemed  the  day 
from  which  the  reckoning  is  made.  The  day  from  which  any 
specified  period  of  time  is  reclvoned  shall  be  excluded  in  making 
the   reckoning. 

Amendea  by  U  1910,  ch.  347,  la  effect  May  21.  1910. 

i  21.  FqHo. 

A  folio  is  one  hundred  words,  counting  as  a  word  each  figure 
necessarily  used. 

I  22.  Gender. 

Words  of  the  masculine  gender  include  the  feminine  and  the 
neuter,  and  may  refer  to  a  corporation,  or  to  a  board  or  other 
body  or  assemblage  of  peraons;  and.  when  the  sense  so  indicates, 
words  of  the  neuter  gender  may  refer  to  any  gender. 

I  28.  Heretofore  and  hereafter. 

Each  of  the  terms,  heretofore,  and  hereafter,  in  any  prorisioB 
of  a  ttiitute,  relates  to  the  time  such  provision  takes  effect. 

I  24.  Holiday  and  half  holiday. 

The  term  holiday  includes  the  following  days  in  each  year: 
The  first  day  of  January,  known  as  New  Year's  day;  the  twelfth 
day  of  Febmary,  known  as  Tyincoln's  birthday;  the  twenty- 
second  day  of  February,  known  as  Washington's  birthday;  the 
thirtieth  day  of  May,  known  as  Memorial  day;  the  fourth  day  of 
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July,  known  as  Independence  day;  the  first  Monday  of  Septem- 
ber, known  as  Labor  day;  tlie  twelfth  day  of  October,  knowu^as 
Columbus  day;  and  the  twenty-lifth  day  of  December,  known  as 
Christmas  day,  and  if  either  of  such  days  is  Sunday,  the  next 
day  thereafter;  each  general  election  day  and  each  day  ap- 
pointed by  the  president  of  the  United  States  or  by  the  gorernor 
of  this  state  as  a  day  of  general  thanksgiving,  general  fasting 
and  prayer,  or  other  general  religious  observances.  The  term 
half  holiday  includes  the  period  from  noon  to  midnight  of  each 
Saturday  which  is  not  a  holiday. 
Am*<)    by  L.    1909,   ch.    112.     In   effect  March  23,    1909. 

f  2S.  Holiday  In  contractval  obUipatloBB. 

Where  a  contract  by  its  terms  requires  the  payment  of  money 
or  the  performance  of  a  condition  on  a  public  holiday,  such  pay- 
ment may  be  made  or  condition  performed  on  the  next  business 
day  succeeding  such  holiday,  with  the  same  force  and  effect  as 
if  made  or  performed  in  accordance  with  the  terms  of  the  at- 
tract. 

f  2e.  Jndire. 

The  term  judge  includes  every  judicial  officer  authorized,  alone 
or  with  others,  to  hold  or  preside  over  a  court  of  record. 

I  27.  Laaty  precedlngr,  next  and  follovrlnff. 

A  reference  to  the  last  or  preceding  section,  or  other  provision 
of  a  statute,  means  the  section  or  other  division  immediately 
preceding,  and  a  reference  to  the  next  or  following  section  or 
other  division  of  a  statute  means  the  section  or  other  division 
immediately  following. 

f  28.  Lunatic  and  Ivnacy. 

The  terms  lunatic  and  luftacy  include  every  kind  of  unsound- 
ness of  mind  except  idiocy. 

I  29.  Men. 

The  term  men  includes  boys. 

I  do.  Month,  compvtation. 

A  number  of  months  after     or  before  a  certain  day  shall  be 

computed  by  counting  such  number  of  calendar  months  from  such 

day,  exclusive  of  the  calendar  month  In  which  such  day  occurs, 

and  shall  include  the  day  of   the  month  in  the  last  month  so 

counted  having  the  same  numerical  order  in  dayis  of  the  mouth 

as  the  day  from  which  the  computation  is  made,  unless  there  be 

not  so  many  days  in  the  last  month  so  counted,  in  which  case 

the  period  computed  shall  expire  with  the  last  day  of  the  mouth 

60  counted. 
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I  31.  Montb  in  atatutey  contract  and  public  or  private 
Inatmment. 

In  a  statute,  contract  or  public  or  private  instrument,  unless 
otherwise  provided  iu  such  contract  or  instrument  or  by  Jaw,  the 
term  montn  m(;aus  a  calendar  mouth  and  not  a  lunar  mouth. 

i  32,  Municipal  olllcera. 

A  reference  to  several  officers  of  a  municipal  corporation  hold- 
ing the  same  otttce,  or  to  a  board  of  such  officers,  shall  be  deemed 
to  refer  to  the  single  officer  holding  such  office,  when  but  one 
person  is  chosen  to  fill  such  office  in  pursuance  of  law. 

i  88.  Notice. 

When  a  notice  is  required  to  be  given  to  a  board  or  body, 
service  of  such  notice  upon  the  clerk  or  chairman  thereof  shall 
be  sufficient. 

i   34.  Now. 

The  term  now  in  any  provision  of  a  statute  referring  to  other 
laws  in  force,  or  to  persons  in  office,  or  to  any  facts  or  circum- 
stances as  existing,  relates  to  the  laws  in  force,  or  to  the  per- 
son in  office,  or  to  the  facts  or  circumstances  existing,  respec- 
tively, immediately  before  the  taking  effect  of  such  provision. 

i  35.  Nuntber,  alnflrular  and  plural. 

Words  in  the  singular  number  include  the  plural,  and  in  the 
plural  nomber  include  the  singular. 

i  30.  Oath,  affidavit  and  swear. 

The  terms  oath  and  affidavit  include  every  mode  authorized  by 
law  of  attesting  the  truth  of  that  which  is  stated.  The  term 
swear  includes  every  mode  authorized  by  law  for  administering 
an  oath. 

i  87.  Person. 

The  term  person  includes  a  corporation  and  a  joint-stock  asso- 
ciation. When  used  to  designate  a  party  whose  property  may 
be  the  subject  of  any  offense,  the  term  person  also  includes  the 
state,  or  any  other  state,  government  or  country  which  may  law- 
fully own  property  in  the  state. 

I  88.  Property. 

The  term  property  includes  real  and  personal  property. 

I  89.  Property,  personal. 

The  term  personal  property  includes  chattels,  money,  things  in 
action,  and  all  written  iustrumeutM  themselves,  as  distinguished 
from  the  rights  or  interests  to  which  they  relate,  by  w^iich  any 
right,  interest,  lien  or  incumbrance  in,  to  or  upon  property,  or 
amy  debt  or  financial  obligation  is  created,  acknowledged,  evi- 
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ileneed,  traodferred,  discharged  or  defeated,  wholly  or  io  part, 
aud  everything,  except  real  property,  which  may  be  the  subject 
of  owuership. 

Oil  wells  and  all  fixturen  euuneoted  therewith,  siti^ate  ou  lands 
leased  for  oil  purposes  and  oU  intorentH,  and  rights  held  under 
and  by  virtue  of  any  lease  or  contract  or  other  right  or  license 
to  operate  for  or  produce  petroleum  oil,  shall  be  deemed  personal 
property  for  all  purposes  except  taxation. 

I  40.  Property,   real. 

The  tci-m  real  property  includes  real  estate,  lands,  tenements 
and  hereditaments,  corporeal  and  incorporeal, 

I   41.   (iuoraiu  and   niiijurlty. 

Whenever  three  or  mure  public  ofticers  are  given  any  power 
or  authority,  or  three  or  more  persons  are  charged  with  any  pub- 
lic duty  to  lie  iierformed  or  exercised  l)y  them  jointly  or  as  a 
board  or  similar  body,  a  majority  ol'  all  such  persons  or  oitieers 
at  a  nuetiug  duly  held  at  a  time  fixed  by  law,  or  by  any  by-law 
duly  adopted  by  such  board  or  body,  or  at  any  duly  adjourned 
meeting  of  such  meeting,  or  at  any  meeting  duly  held  upon  rea- 
sonable notice  to  all  of  them,  may  perform  and  exercise  such 
pow(  r.  authority  or  duty,  and  if  one  or  more  of  such  persons  or 
officers  shall  have  died  or  have  become  mentally  incapable  of 
acting,  or  shall  refuse  or  neglect  to  attend  any  such  meeting,  a 
majority  of  the  whole  number  of  such  persons  or  officera  fdiall 
l»e  a  quorum  of  such  board  or  body,  and  a  majority  of  a  quorum. 
if  not  less  than  a  majority  of  the  whole  number  of  such  persons 
or  officers  may  i>erform  and  exei'cise  any  such  power,  authority 
or  duty. 

I  421.  Register    of    coanty. 

Any  act  done  in  pursuance  of  law  by  the  register  of  a  county 
shall  l)e  deemed  to  be  a  compliance  with  any  provision  of  law 
authorizing  or  riHjHiring  such  act  to  be  done  by  the  county  clerk 
of  such  county,  and  any  instrument  or  writing  filed,  entered  or 
recorded  in  pursuance  of  law  in  the  office  of  a  register  of  a 
county,  shall  be  deemed  to  be  a  compliance  with  any  provision 
of  law  authorizing  or  requiring  such  paper  to  be  filed,  entered 
iir  recorded,  as  the  case  may  be,  in  the  office  of  the  clerk  of 
such  county.  The  term  county  clerk  when  used  in  relation  to 
conveyances  of  real  property  or  the  filing  or  recording  of  instru- 
ments which  are  or  may  be  filed  in  the  office  of  the  register  of 
a  cotinty,  sh:ill  include  the  register  of  each  county  in  which 
there  is  a  register. 

f  48.  Seal  of  «>o«irt,  public  ofllrer  ov  oovporatton.  . 

A  senl  of  a  cotirt,  public  officer  or  corporation  may  ho  Im- 
pressed directly  upcm  the  instrument  or  writing  to  be  sealed,  or 
upon  wafer,  wax  or  other  adhesive  substance  affixed  thereto, 
or  upon  paper,  or  other  similar  substance  affixed  thereto  hy 
mucilage  or  other  adhesive  substance. 
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I  44.  Se&ly  private. 

The  private  seal  of  a  person,  other  thair  a  corporation,  to  any 
intttrumeut  or  writing  shall  consist  of  a  wafer,  wax  or  other 
similar  adhesive  substance  affixed  thereto,  or  of  paper  or  other 
similar  substance  affixed  thereto,  by  mucilage  or  other  adhesive 
substance,  or  of  the  word  **  seal,"  or  the  letters  **  L.  S.,'*  opposite 
the  signature.  k 

i  46*   Sealy  private  as  corporate  seal. 

An  instrument  or  writing  duly  executed,  in  the  corporate  name 
of  a  corporation,  which  shall  not  have  adopted  a  corporate  seal, 
by  the  proper  officers  of  the  corporation  under  their  private 
seals,  shall  be  deemed  to  have  been  executed  under  the  corporate 
seaL 

I  46.  Slarnatare. 

The  term  signature  includes  any  memorandum,  mark  or  sign, 
written  or  placed  upon  any  instrument  or  writing  with  intent  to 
execute  or  authenticate  such  instrument  or  writing. 

]   47.    State. 

The  term  state,  when  used  generally  to  include  every  state  of 
the  United  States^  includes  also  every  territory  of  the  United 
States  and  the  District  of  Columbia. 

I  48.  Tense,   present. 

Words  in  the  present  tense  include  the  future. 

I   49.  Territory. 

The  term  territory  when  used  generally  to  inchide  everv  terri- 
tory of  the  United  States,  Includes  also  the  District  of  Coninibia. 

I   50.  Time,   computation. 

Time  shall  continue  to  be  computed  in  this  state  according  to 
the  Gregorian  or  new  style.  The  first  day  of  each  year  after 
the  year  seventeen  hunilnnl  and  fifty-two  is  the  first  day  of 
January,  according  to  such  style. 

f   ni.   Time,   nliirht. 

Night  time  inelu(l<'s  the  time  from  sunset  to  sunrise. 

f   52.   Time,   stanclRrd. 

The  standard  time  throughout  this  state  is  thnt  of  the  seventy- 
fifth  meridian  of  longitude  west  from  GrAenwieh,  and  all  courts 
and  public  oftioers,  and  legal  and  official  proceedings,  shall  be 
regulated  thereby. 

I  53.  Time,  use  of  standard. 

Any  act  required  by  or  in  pursuance  of  law  to  be  performed  at 
or  within  n  prescribed  time,  shall  be  performed  according  to  the 
standard  time. 
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f  64.  Vlllaare. 

The  term  village  means  an  incorporated  village. 

I  66.  'Women. 

The  term  women  includes  girls. 

f   no.  IVritlntf  and  written. 

The  terms  writiog  and  written  include  every  legible  repre- 
sentation of  letters  upon  a  material  substance,  except  when  ap- 
l.Ked  to  the  signature  of  an  instrument. 

I   67.   Year,  common  and  leap. 

For  the  purpose  of  computing  and  reckoning  the  days  of  the 
year  in  the  same  regular  course  in  the  future,  every  year,  the 
number  of  which  in  the  Christian  era  is  a  multiple  of  four,  is 
a  bissextile  or  leap  year  consisting  of  three  hundred  and  sixty- 
six  days,  unless  such  number  of  the  year  is  a  multiple  of  one 
hundred  and  the  first  two  figures  thereof  treated  as  a  separate 
number  is  not  a  multiple  of  four,  and  every  year  which  is  not 
a  leap  year  is  a  common  year  consisting  of  three  hundred  and 
sixty-five  days. 

I  68.  Year  In  atatnte,  contract  and  pabllc  or  private  In- 
strnment. 

The  term  year  in  a  statute,  contract,  or  any  public  or  private 
instrument,  means  three  hundred  and  sixty-five  days,  but  the 
added  day  of  a  leap  year  and  the  day  immediately  preceding 
shall  for  the  purpose  of  such  computation  be  counted  as  one  day. 
In  n  statute,  contract  or  public  or  private  instrument,  the  term 
year  means  twelve  months,  the  term  half  year,  six  months,  and 
the  term  a  quarter  of  a  year,  three  months. 


ARTICLE    3. 

Ancient  FItatules  and  Resolutions. 

Sec.    70.  Statutes   of  England  and  Great  HHtaln   Inoperative  In  this  state. 

71.  Aets  of  the  legislature  of  the  colony  of  New  York  Inoperative. 

72.  Refiolntlons    of    the    congress   of   the    colony   and    the   convention    of 

New  York  Inoperative. 

i  70.  Stntntes  of  Ensrland  and  Great  Britain  Inoperative 
In  this  state. 

A  statute  of  England  or  Great  Britain  shall  not  be  deemed 
to  have  had  any  force  or  effect  in  this  state  since  May  first, 
seventeen  hundred  and  eighty-eight. 

I  71.  Actn  of  the  leflrlRlatnre  of  the  colony  of  Wew  Toric 
Inoperative. 

Acts  of  the  legislature  of  the  colony  of  New  York  shall  not 
be  deemed  to  have  had  any  forre  or  effect  in  this  state  since 
December  twenty-ninth,   eijrhteen  hundred   and   twenty-eight. 
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f  72.  Resolutions  of  tbe  conflrreiia  of  the  eolony  and  the 
convention  of  Neiv  York  Inoperative. 

The  resolutioDS  of  the  congress  of  the  colony  of  New  York  and 
of  the  convention  of  the  state  of  New  York,  shall  not  be  deemed 
to  be  the  laws  of  this  state  hereafter. 


ARTICL.B   4. 

References,   Titles  and  Head  Notes. 

See.  80.  References  to  repealed  proTlBlODs. 
81.  Titles   and   bead  nouw. 

I  80.  References  to   repealed  provtatona. 

If  any  provision  of  a  law  be  repealed  and,  in  substance,  re- 
enacted,  a  reference  in  any  law  to  such  repealed  provision  shall 
be  deemed  a  reference  to  such  re-enacted  provision. 

i  81.  Titles  and  heail  notes. 

If  the  title  of  any  article  or  other  division  of  a  statute,  or 
the  head  note  of  a  section  shall  be  amended  or  repealed  in  the 
body  of  the  statute,  or  if  a  new  article  or  other  division  having 
a  title,  or  a  new  section  having  a  new  head  note  be  added  lo 
a  Btatnte,  the  correspondinc  title  or  head  note,  if  any,  in  an 
abstract  of  contents  at  the  beginning  of  the  article  or. other 
diTifiion  of  the  statute  shall  be  deemed  to  be  correspondingly 
amended  or  repealed,  although  there  be  no  express  reference 
thereto. 

ARTICLE   5. 

Effect  of  Repeals. 

See,  00.  Bffect  of  the   repeal   of   a   repealing  statute. 

91.  EfTect  of  the  repeal  -of  a  statate  upon  amendments  thereof. 

92.  Effect  of    the   repeal    of   an    amend ing   statate. 

93.  Effect  of  rer>ealiug  statute  upon   existing   rights. 

94.  Effect  of   repealing  statate  upon   pending   actions  and   proceedings. 

95.  Effect  of    the   repeal   of   a   statute   by    another   statate   substantially 

re-enacting  the  former. 
9(5.  Effect  of  hyphen  In  schedule  of  repeals. 

i  90.  Effect  of  the  repeal  of  a  repealing  atatnte. 

The  repeal  hereafter  or  by  this  chapter  of  any  provision  of  a 
statute,  which  repeals  any  provision  of  a  prior  statute,  .does  not 
revive  such  prior  provision. 

f  01.  Effect  of  the  repeal  of  a  atatnte  npon  antendmenta 
thereof. 

The  repeal  by  the  Consolidated  Laws  of  a  statute  includes  a 
statute  amendatory  of  the  statute  repealed. 
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I  92.  Kffect  of  the  repeal  of  an  amendtnsr  statute. 

The  repeal  hereafter  or  by  this  chapter  of  any  provision  of  a 
statute,  which  amends  a  provision  of  a  prior  statute,  leaves  such 
prior  provision  in  force  unless  the  amendatory  statute  be  a  sub- 
stantial re-enactment  of  the  statute  amended. 

f  03.  Effect  of  repealling  statute  apon  ezlatlnflr  rlflrhta. 

The  repeal  of  a  statute  or  part  thereof  shall  not  affect  or  im- 
pair any  act  done,  offense  committed  or  ri^ht  accruiujar,  accrued 
or  acquired,  or  liability,  penalty,  forfeiture  or  punishment  in- 
curred prior  to  the  time  such  repeal  takes  effect,  but  the  same 
may  be  enjoyed,  asserted,  enforced,  prosecuted  or  inflicted,  as 
fully  and  to  the  same  extent  as  if  such  repeal  had  not  been 
effected. 

f  94.  Effect  of  repealing  statute  apon  pendtns:  actions 
and  proeeedlngrs. 

Unless  otherwise  specially  provided  by  law,  all  actions  and 
proceedings,  civil  or  criminal,  commenced  under  or  by  virtue  of 
any  provision  of  a  statute  so  repealed,  and  pending?  immediately 
prior  to  the  taking:  effect  of  such  repeal,  may  be  prosecuted  and 
defended  to  final  effect  in  the  same  manner  as  they  might  if  such 
provisions  were  not  so  repealed. 

ft  06.  Bffect  of  tlie  repeal  of  a  statute  by  another  stat- 
ute snbstantially  re-enaotinv  tbe  former. 

The  provisions  of  a  law  repealing  a  prior  law,  which  are  sub- 
stantial re-enactments  of  provisions  of  the  prior  law,  shall  be 
construed  as  a  continuation  of  such  provisions  of  such  prior  law, 
modified  or  amended  according  to  the  language  employed,  and 
not  as  new  enactments. 

f  96.  Bffect  of  hyphen  in  schedule  of  repeals. 

When  two  numbers  in  a  schedule  of  repeals  of  the  consoli- 
dated laws  are  connected  by  a  hyphen  both  such  numbers  are 
included   as  well   as  all   intermediate  numbers. 


ARTICLE    SIXTH. 

Effect  of  Consolidated  Laws, 

Sec.    100.  Effect    of    rontfoliclntion    uiKiii    laws    passed    at    same    flesslon    or 
before  consoHdatlon  takoH  «»ITt»^t. 
101.  Effoct   of  constulhlated   laws   on   p«Dal  law  and  civil   and  criminal 
codes. 

$  lOO.  Rffeot  of  consolidation  upon  latvs  passed  at  same 
session  or   before   consolidation  takes  effect. 

No  provision  of  any  chapter  of  the  consolidation  of  the  gen- 
eral laws,  of  which  this  chapter  is  a  part,  ahall  supersede  or 
repeal  by  implication  any  law  passed  at  the  same  session  of  the 
legislature  at  which  any   such  chapter  was  enacted,  or  passed 
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after  the  euuctmout  of  any  such  chapter  and  before  it  shall 
have  taken  effect;  aud  au  ameadatory  law  passed  at  such  session 
or  at  any  subsequent  session  begun  before  any  such  chapter  takes 
effect,  shall  not  be  deemed  repealed,  unless  specifically  derig^ 
nated  in  the  repealing  schedule  of  such  chapter. 

i  101.  Effect  of  consolidated  laTf  a  ^on  penal  la^r  mXkU 
gItII  and   criminal  eoden. 

The  Consolidated  Laws  shall  not  be  construed  to  amend,  TO- 
peal  or  otherwise  aflfect  any  i>rovision  of  the  penal  law,  code  of 
civil  procedure  or  code  of  criminal  procedure  unless  expressly  M 
stated. 

ARTICLE   7. 

Application  of  Chapter, 
Sec.  110.  Application   of  cbapter. 

S   110.  Application   of   chapter. 

This  chapter  is  applicable  to  every  sfatnte  unless  Its  STOti^M 
object,  or  the  context  of  the  language  construed,  or  other  pro- 
visions of  law  indicate  that  a  different  meaning  or  applicatio!k 
was  intended  from  that  required  to  be  given  by  this  chapter* 


ARTICLES    8. 

Laws  Repealed;  When  to  Take  Effect. 

Sec.   120.  LaW5i   repealed. 

121.  When   to  take  efftsct 

I  120.   LaiTH  repealed. 

Of  the  laws  enumerated  in  the  schedule  hereto  annezody 
portion  specified  in  the  last  column  is  hereby  repealed* 

f  121.  Wlien  to  talce  effect. 

.  This  chapter  shall  take  effect  immediately. 

SCHEDULE  OP  LAWS  REPEALED. 

nevifled  Statutes..  Part  1,  chapter  8,  title  8.  Bectlon  Ifk, 

Kevl8ed  Siatutes..  Part  1,  chapter  19,  title  1,  sections  l-R 

Kevlsed  Statutes..  Part  2,  chapter  4,    title  2,   Reotlon  3« 

Kevlsed  Statutes..  Part  2,  chapter  4.    title  3.   Hoctlon  9. 

Jievlned  Statutes..  Part  3,  chapter  3,    title   1.   section  10« 

Revised  Statutes..  Part  3.  chapter  7.   title  3.  article  7,  s«CtlOII8  §1* 

Kevlsed  Statutes..  Part  3,  chapter  8,   title  17.  section  27 

Kerlsed  Statutes..  Part  3,  chapter  10.    title  4,   section  4 

Kevlsed  Statutes..  Part  4,  chapter  2.  title  8,  section  16 

I4IWS   of  (Thapter  Section 

1788 46 37 

1801 90 28 

R.  L.  1813 66 30,   second  sentence 

1828 20 0-11   (2<1  Meet.) 
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Lam  of  Chapter  Section 

1828 21 2-15  (2d  Heet) 

1830 320 65-67 

1848 107 1 

1849 261 All 

1857 686 3 

1865 146 All 

1870 370 *...  All 

1872 544 All 

1873 577 All 

1873 639 All 

1874 321 All 

1875 27 All 

187C 448 29,  788.960 

1877 416 1,  f1[  176,  214. 

1877 466 27 

1880 178 1,  pt.  adding  ]  3343.  snbda.  6-8,  15,  17. 

21-24  to  L.  1876,  Ch.  448 

1881 30 All 

1881 442 055-957 

1881 676... 261,  500.  718,  anbrts.  9-15 

1882 384 1,    pt.    amending   L.    1881,   Clu    676.    |   718, 

snbds.  9-15 

1883 872 All 

1884 14 All 

1886 21 20 

1887 289 All 

1892 677 All,  except  last  aentenco  of  {  24 

J894 447 All 

1894 448 All 

1895 603 All 

1897 614 1,    except   part  providing  that  pabllc   ofllcea 

aball  be  kept  open  on  all  week  dajra;  2.  3 

1902 39 1 ,    except   part    proylding   that   pabllc   offices 

shall  be  kept  open  on  all  week  daja 
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To   and    Including   205    N.    Y.    1 :    148    A  pp.    Dlv.    224 ;    75    Misc.    64 ; 

134  N.  I.  Supp.  1. 


Title. 

N.  Y.  86-85a, 

Hnn.  llS-588. 

Daly,   ia-148. 
1. 

MiBC.  3B-310. 
4. 

N.  Y.  58-126;  72-149;  73-23;  75- 
528;     77-156,     546;     »4-342 

2oa.48:i. 

Ilnn,  ia-144;  18-451;  17-160;  31- 
617. 

Misc.  ie-618. 

N.  Y.  Supp.  29-llM. 
7. 

N.  Y.  83-168. 

Mlso.  19-134. 

N.   Y.  Supp.  124-876. 

Abb.  N.  C.  30-59.  n. 
22. 

N.  Y.  08-511. 

Misc.  l»-503  ;  42-621. 
23. 

N.  Y.  88-611. 

Civ.  Proe.  19-446 ;  22-105. 

N.  Y.  Super.  47-271. 

How.  «2-76. 
24. 

N.   Y.   88-Cll;   188-55. 

N.  Y.  Supp.  100-865. 

App.    DIv.    115-309. 

in«c.  57-32. 

Civ.  Proc.  19-446w 
25. 

N.  Y.   139-143. 

Mtsc.   53-544. 

N.  Y.  Supp.   103-713. 
26. 

N.  Y.  00-521:  1.30-143. 

App.    l)lv.    144-140.    148. 

Misc.    4«-465;    54-38,    469;    03- 
33^    378;    70-509. 

N.     V.     Supp.     104-497;     106-9 
117-306;    127-713;    128-840. 
84. 

N.   Y.  111-3G2;   115-186. 

Abb.    N.    C.    4-256. 
87. 

N.    Y.   143-227. 

Hun,  29-12. 

App.    Dlv.   09-30.   31. 

N.  Y.  Supp.  OO-Tll. 
89. 

Misc.    00-486. 
45. 

N.  T.  21-8S6. 
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App.  Dlr.  117-112. 

N.  Y.  Supp.  102-374. 
52. 

N.   Y.   139-148. 

Hun,  34-188. 

App.  Dir.  95-25. 

Misc.     5-365;     44-266;     54-38; 
63-36,  376;  70-610. 

N.     Y.     Supp.    88-509;    89-910; 
104-497. 

Civ.  Proc.  14-47. 
58. 

App.    Dlv.   95-26;   144-147. 

Misc.  25-199,   200;   54-38. 

N.  Y.   Supp.  88-509;  104-497. 
55. 

N.  Y.  52-409;  55-641;  09-96;  77- 
272;    180-148. 

Hun,   14-252,  588;   18-49. 

App.    Dlv.    7-3^7;    99-60;    104- 
587,  593;  115-348. 

Misc.    20-555. 

N.   Y.   Supp.  90-657;  93-883. 

Civ.    Proc.    5-26:    21-42,    336. 

N.   y.   Super.  44-581;  45-681. 

Misc.    68-83. 
66. 

Hun,  15-375. 

App.   Dlv.  13-605;  70-413. 
Misc.    14-188;   38-99:   08-83. 
N.     Y.     Supp.     75-128;     77-155; 

129-227;    131-549. 
Civ.   Proc.  17-86. 
N.  Y.  Super.  60-61. 
68. 

N.    Y.    112-157. 

Hun,  12-110;  51-506. 

App.  Dlv.  8-011;  20-820:  93.618; 

95-033;    1O0-613 ;    125-544. 
N.   Y.   Supp.   109-1018. 
Misc.    12-118:    26-6r)0;    68-83; 

71-541. 

Civ.  Proc.  14-288;  16-104. 
lOO. 

Hun,  30-166. 
102. 
N.  Y.  44-416:  60-B46. 
Hun.  11-565;  19-615;  78-887;  92- 

413. 
App.  Dlv.  62-278. 
Misc.   a4-.808;  58-556. 
N.   Y.   Supp.   65-382. 
riv.   Proc.  17-399. 
103.  -/•  I 

'      N.  Y.  11-61;  125-542. 
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110. 

Misc.  22-694.  ^ 

111. 

N.    Y.    105-529;    111-584;    117- 

623;  1S9-50;  201-111. 
Hun,  4»-287;  63-4;  70-404;  84- 

33o. 
App.      Dlv.     46-157;      132-464; 

137-348. 
Misc.    27-24;    2O-250 ;    71-533. 
N.  Y.  Supp.  57-910;  60-406;  61- 

760;    116-839;    122-9;    130- 

799. 
St.  Rep'r.  26-733. 
Civ.  Proc.  14-28. 
Abb.  N.  C.   18-220. 
N.  Y.  Ann.  Cas.  7-200,  254. 
118. 

Misc.  33-373. 
126* 

App.    Dlv.    139-366. 

N.    Y.    Supp.   124-60. 
181. 

Civ.  Proc.  4-146. 
132. 

Hun.  45-179. 
134. 

Hun.  64-213. 

N.  Y.  Super.  66-46a 
130. 

Misc.  6-251. 

N.   Y.  Super.  65-468. 
140. 

Hun,   20-554. 

App.    Dlv.    62-288;    77-416;    87- 
495. 

Misc.   54-26. 

N.  Y.  Supp.  70-1117;  105-401. 

How.     55-136;    56-381;    68-171; 
50-131. 
150. 

N.  Y.  67-287. 

Hun.  7K-81. 

App.    Dlv.   21-5;   62-283. 

N.    Y.   Supp.   47-455:   70-U17. 

N.   Y.  Ann.  Cas.  0-242. 
151. 

App.    Dlv.   21-4. 

N.  Y.  Supp.  47-454. 

Johns.  6-121. 
152. 

App.   Dlv.  21-5. 

X.   Y.   Supp.  47-454. 
153. 

Snudf.  1-686. 
154. 

N.*  Y.  31-255. 
155. 

App.  Dlv.  21-2.  5:  61-170. 

N.  Y.  Supp.  70-403. 

How.  67-109. 
157. 

N.    Y.   84-445;   111-584. 

Misc.   50-511. 

N.  Y.  Supp.  00-153. 
158. 

N.  Y.  84-445. 

App.   Dlv.  61-170. 


Misc.  89-750;  46-202. 

N.   Y.   Supp.   70-403. 
100. 

Misc.  45-202. 

N.  Y.  Supp.  70-408. 

N.  Y.  Ann.  Cas.  10-173. 
161. 

Misc.    72-381. 

Barb.  6-469. 
162. 

App.    Div.    18-129:    SO-192;    3S- 
552. 

Misc.  24-228. 

N.  Y.  Supp.  46-720;  61-805;  63- 
1009 

Abb.  N.  C.  16-185. 
168. 

App.  Dlv.  18-129. 
164. 

App.   Dlv.  18-129. 

App.  Dlv.  18-139;  88-668. 

N.  Y.  Supp.  46-72a 
167. 

Hun,  16-428. 
170. 

App.  Dlv.  61-170. 

Misc.  46-209. 

Abb.  N.  C.  16-186. 
171. 

App.   Dlv.  21-2. 

N.  Y.  Supp.  47-464. 

How.  22-91. 

Cow.  6-782. 
172. 

N.  T.  11-61. 

How.  58-261. 
173. 

Misc.  14-546. 
lOO. 

N.  Y.  46-858;  47-624;  61-81;  68- 
343;  81-307;  98-576;  108-165; 
110-661;  112-410;  114-600; 
119-408,  662;  121-100;  135- 
248;  138-147:  140-329;  141- 
95;  145-540;  149-187;  160-332; 
151-178;  152-436;  168-431; 
155-139,  25.5.  309.  328.  444; 
156-322.  458:  158-600:  169- 
148:  162-266.  316;  181-93, 
391 ;  187-93.  321 ;  188-185  ; 
197-48.  393;  198-195:  190- 
255;    200-304 :    204-9,    239. 

App.  Div.  80-154;  93-606;  95- 
105,  1<H>.228;  111-289;  126- 
76;    143-949. 

Misc.  12-407. 

N.  Y.  Supp.  80-552;  88-564; 
107-455;  108-548. 

N.    Y.    Ann.    Cas.    5-190;   7-127; 
8-255. 
Snbd.  1. 

N.  Y.  34-355:  45-637:  46-533; 
47-40,  507:  50-683;  66-250,  358: 
67-555:  68-376:  73-382:  74- 
61;  77-514:  78-218:  8O-402; 
81-35.  305;  82-609;  84-272;  86- 
■  628;  86-162;  87-627;  90-402; 
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98-102.    eSO:   84-248;    104-200. 
©41.  CJ63;  l<Mi-58;  107-579;  100- 
649;  124-116;  i:£H-97:  130-606; 
130-54;       141-373:       143-C75; 
146-543;     150-120,  '395;    151- 
557;    152-520;    153-457;    165- 
102.     255,    309.     441;     156-648 
167-31;       158-129;       159-148 
160-314.     453.     570;     161-120 
162-316;       163-88;       165-204 
166-286;     167-338,     500;     168- 
264,  4C0;  169-456;  170-185. 

Hun.  22-589. 

App.   DIv.  69-189;   135-588. 

Abb.  N.  C.  27-13. 

N.  Y.  Ann.  Cas.  4-288. 
Snbd.  2. 

N.  Y.  110-154;  121-63;  125-721; 
128-98:  137-439;  163-449; 
165-100.  617;  156-109.  310.  451; 
160-1,  330:  101-115;  164-114; 
167-500;   169-336;   180-88. 

App.  Div.  99-625. 

N.   y.   Supp.  91-158. 

St.   Rep'r.  39-974. 
191. 

N.  Y.  77-432;  98-669;  103-156; 
107-645;  117-77;  125-703; 
134-322;  140-329;  141-373; 
157-367;  158-87;  159-3G5; 
100-339  ;  163-83  ;  169-427  ; 
181-391 ;  182-285 ;  183-273 ; 
184-157;  187-93,  321;  188- 
185. 

Hun.  80-177. 

App.  DIv.  11-524;  14-19;  94- 
613  ;  120-76. 

Misc.  16-363:  41-89. 

N.  Y.  Supp.  107-466. 

X.  Y.  Ann.  CaB.  8-255. 
Snbd.  1. 

N.  Y.  101-18;  124-114;  126-a41; 
149-186;   167-31. 

Hun,  34-580. 

N.  Y.  Ann.  Cas.  7-30,  127;  8-251. 
Snbd.  2. 

N.  Y.  100-102;  150-222.  278; 
151-51.  171,  551;  152-212;  155- 
617;  157-366;  158-161.  258 
160-370;  162-315;  164-567: 
180-88;    194-310;    201-217. 

App.  DIv.  23-441;  64-155;  92- 
613;    1 24-379;    137-070. 

Misc.  3.'i-188;  69-311. 

N.  Y.  Supp.  66-411;  67-216; 
122-476;   125-635. 

N.  Y.  Ann.  Cas.  5-189;  7-29,  228; 
8-247. 
Svbd.  8. 

N.  Y.  81-128;  89-357;  92-631; 
100-102;  108-518;  110-628, 
662;  111-580;  114-145,  209; 
123-050;  154-199,  217;  157- 
166;  159-245;  161-120;  102- 
316;  169-427. 

App.  DIv.  95-350. 

St.  UepT.  6-721. 

ClT.  Ppoc.  15-400. 


Snbd.  4. 

N.    Y.    150-219;    152-417;    158- 

223;   155-322;    160-39;    161-59. 

90;     162-316;     166-168;     169- 

372  ;  171-639  ;  183-378. 
App.  DIv.  77-513. 
N.  Y.  Ann.  Cas,  7-231,  n. 
192. 

N.  Y.  174-265. 
194. 
N.    Y.    80-402;    131-137;    138- 

629;    182-285. 
Hun.  22-528. 
App.    Div.    66-319;    90-408;    95- 

51);     100-1>L'8;     114-104;     124- 

259;   138-296. 
N.  Y.  Supp.  72-765;  86-175;  87- 

793. 
217. 

N.  Y.  79-48;  168-487;  200-202. 
App.   Div.   117-822;   137-793. 
Hun.  51-505;  70-478;  88-593. 
Misc.   30-345. 
N.    Y.    Supp.    34-891;    122-664; 

124-133 
Abb.  N.  C.  29-261;  31-466,  n. 
N.   Y.  Ann.  Cas.  6-368. 
220. 

N.   Y.   126-495;  197-437. 
App.   Div.  97-668. 
Misc.  52-14. 
N.    Y.    Supp.   90-499. 
N.  Y.  Ann.  Cas.  7-229. 
229. 

App.  Div.  50-477. 
Misc.  23-16. 
231. 

App.   Div.   52-635;   84-632;   112- 

901;     119-014:     126-164.     926: 

131-927;    132-944;    137-930; 

148-918. 
232. 

N.  Y.  147-78;  149-193;  151-210. 
App.  Div.  57-546;  117-156;  122- 

149. 
Misc.*  23-16. 
N.  Y.   Supp.    102-374;   106-747. 

234. 

N.   Y.   Supp.    131-733. 
App.    Div.    147-33. 

236. 

N.  Y.  56-150;  73-82;  74-448;  84- 
1;  149-194. 

Misc.  61-531. 
239 
'apP.  DIv.  99-30. 

N.    Y.   Supp.   90-?ll. 
241. 

N.  Y.   121-679. 

Hun,   46-408. 

App.    DIv.   3-107:   68-554. 

MlEC.    6-577;    65-118, 

N.    Y.   Supp.   74-241;   119-825. 

Civ.  Proc.  19-91;  21-16. 
268. 

N.  Y.  187-486. 

App.  DiT.  106-238. 
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Misc.    15-499;    8«-59 ;    74-553. 
N.    Y.    Supp.    72-023;    133-9. 
204. 

N."  Y.  lSe-82  ;  102-47  •  2U4-499. 
App.  Div.  4r*-153  ;  79-284  ;  105- 

233;  110-r»25;  119-756;  124- 

82;    143-873. 
Misc.     «2-r.t):     «4-57r»;     05-148  r 

««-44r>;   08-019,   639;  73-500. 

502. 
N.    Y.    Supp.    01-149;    03-1016; 

104-527;   lOft-364;  110-1089; 

121-00  ;     124-818 ;     125-490 ; 

120-208;   131-22,   62. 
206. 

N.  Y.   102-415. 
App.    Dlv.    134-570. 
Miac.  54-519. 
200. 

Misc.  OO-240. 
207. 

\.    Y.    157-421. 
20N. 

App.    Dlv.    134-570;    138-173. 
200. 

App.   Dlv.    105-235:   120-520. 

N.   Y.   Supp.   11O-405;  124-818. 

Misc.    07-65. 
,271. 

App.    Div.   64-439. 
272. 

MJsc.   05-118. 
27^ 

App.  Dlv.  45-577. 
2'*4 

*Ar»p.    Dlv.    128-751. 

Misc.    2:^-027:    71-123,    120. 

N.    Y.    Supp.    07-510;    113-233; 
131-221. 
275. 

App.   Div.  01-251  ;   lli-874. 

.V.   Y.  Supp.  70-451. 
270. 

Misc.  03-36,  376;   70-5ia 
2SO. 

N.    Y.    Supp.    87-786. 
*'K1 

^Mj'sc.     02-59;     00-470;     07-64 ; 
74-5.")3. 

N.   Y.   Supp.   115-1071  ;  124-818  ; 

i3:i-9. 

284. 

N.    Y.    Snpp.    87-786. 
285. 

N.   Y.    Supp.   08-83. 
2!)1. 

N.   Y.   Supp.  87-962. 
308. 

Misc.    00-571. 

:ioo. 

.Misc.  00-571. 
315. 

X.   Y.  87-197. 

App.      Div.      00-2.54;      103-400; 

Misc.  11-0.37:  12-053:  13-488: 
l.%-442:  1O-.340:  10-101.  .'^ir.; 
20-227;   33-737;   00-610,   622. 


N.  T.  Supp.  68-399:  74-620:  89- 
288;  01-765;  101-295 ;  105- 
916;    122-211.  214. 

Civ.   Proc.  5-197, 

Abl>.  N.  C.  19-189;  20-293;  25- 
344. 

N.   y.'  Ann.  Cas.  4-201. 
Snbd.  1. 

App.   Dlv.  127-365. 

Misc.  2-100;  4-598:  18-379;  19- 
101;    28-113:    54-122. 

N.  Y.  Snpp.  104-510;  113-628. 

St.  Rep'r.  15-406;  17-856;  49- 
703. 

Civ.   Proc.  8-62. 

Abb.  N.  C.  25-404;  28-420. 

How,  Pr.  N.  S.  2-21. 
9abd.  2. 

N.   Y.   152-584. 

Misc.  29-285:  52-468. 

N.  Y.  Supp.  60-469;  102-497. 
316. 

App.   Dlv.  69-254. 

Misc.  10-340;  19-505;  28-118; 
30-865;  54-123. 

N.  Y.   Supp.  44-314;  74-620,  027. 

St.  Rep'r  17-854. 

Abb.   N.   C.   10-189:   20-244. 

N.  Y.  Ann.  Cas.  4-200. 
Snbd.  1. 

App.   Div.   127-340. 

Misc.  18-196;  52-468. 

St.  RopT.  18-920;  46-570;  49- 
753. 

Civ,  Proc.  8-654. 
317 

Misc.  10-340:  28-113;  40-241. 

N.  Y.  Supp.  32-388. 
318* 

m'isc.   28-113. 

N.   Y.   Supp.  97-1008. 
319 

Ilun.  34-241. 

App.  Div.  38-31. 

N.  Y.  Snpp.  97-1008. 
321. 

Mlb.!.   12-64. 

N.  Y.  Super.  68-17a 
322. 

Misc.   45-574. 
323. 

Hun.  31-563. 

Misc.  10-5.52;  SO-207 ;  52-521; 
00-360. 

N.    Y.    Supp.  97-1008;    102-561; 
113-633. 
324. 

Misc.    45-574. 

N.  Y.  Supp.  106-1032. 
325. 

N.  Y.  Ann.  Cas.  4-4a 
327. 

App.  Dlv.  76-228. 
330. 

Misc.  27-494. 
331. 

N.    Y.   1.13-210. 

App.   Dlv.  7-688. 
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385. 

N.  Y.  87-400. 
Ilun,  81-215. 
338. 

Misc.  22-240. 
338. 

N.  Y.  172-519. 
Hnn,  23-647. 

App.    DlT.    16-186:   184-34 
Misc.  29-288;  30-S15. 
Snbd.  1. 

App.   Div.  75-279. 
N.  Y.  Siipp.  78-168. 
Snbd.  4. 

Misc.   48-606. 
N.   Y.  Supp.  05-*5S6. 
33&. 

N.  Y.  174-286. 

N.  Y.  Supp.  eo-467;  101-296. 
840w 

N.    Y.    148-416;    157-301:    175- 

139;  170.1. 
Hun,  24-550:  65-489.' 
App.   Dlv.  30-28;   57-6;  60-460; 

86-33.^;      121-920;      125-753; 

127-425;    136-131. 
Misc.    44-83;    64-120;     65-367; 

73-444. 
N.    Y.     Supp.    18-.342:    81-452; 

111-645;    120-431,    618;    133- 

482 
St.  Rep'r.  45-368.' 
Snbd.  1. 

N    Y    122-89 

Hun.*  28-486:*  30-230:  46-76;  50- 

280;  64-550;  60-552. 
App.   DIv.  20-4. 
St.    Rep'r.    28-446;   80-221;   46- 

514 
Civ.  Proc.  15-170. 
Snbd.  2. 

ilisc.  33-689. 
Snbd.  8. 

N.   Y.  80-612:   111-544. 
Hun,  38-633:  41-596:  76-544. 
App.    Div.    16-618:    44-604;    6<l- 

443;    81-386;    127-425;    141- 

39 
Misc*.  5-96;   68-424. 
N.     Y.     Supp.     61-112:     73-411; 

119-847;  125-44,  758. 
St.  RipT.  17-444.  ^ 

Snbd.  4.  * 

N.   Y.   51-378:  57-286. 
Hun,  37-308:  83-286. 
App.  Dlv.  8-400:  16-499;  38-115. 
N.  Y.  Supp.  31-942:  44-903. 
841. 

Hun.  34-602. 

App.  DIv.  20-167  :  86-633  :  121- 

920;   125-753:  127-426. 
Misc.  16-5:  25-191;  28-578:  81- 

453;   41-170. 
N.    Y.     Supp.     54-195;    64-483; 

111-645. 
Civ.  Pi-or.  6-348. 
849L 

N.  Y.  137-517. 


App.  Dlv.  10^348;  9B.25. 

N.  Y.  Supp.  88-509. 
844. 

Misc.  12-406. 
847. 

App.    Div.   86-633. 

Misc.   25-189;   88-589. 
848. 

N.    Y.    176-1. 

Hun,  24-548;  40-66;  64-552;  87- 
537. 

App.  Dlv.  16-618;  30-176;  43- 
351. 

Misc.  28-239;  73-76,   444. 

N.  Y.  Supp.  44-1057:  51-889:  55- 
692;  60-178;  120-431  ;  133- 
482. 

St.   Rep'r.  11-79;  15-539. 
849. 

App.   Div.  29-439. 

Abb.  N.  C.  7-143. 
352. 

N.  Y.  Supp.  96-331. 

Civ.  Proc.  19-372. 
358. 

App.  Dlv.  17-598. 
854. 

App.   Dlv.   83-166. 

N.  Y.  Supp.  82-514. 

N.  Y.  Super.  45-62. 
855. 

App.  Div.  57-543. 

N.  Y.  Supp.  67-1085. 
362. 

N.    Y.   76-108;   86-575;   178-223. 
Dlv.   43-222;   82-575;   114- 


^85: 


N.  Y.  Supp.  60-17;  81-579;  115- 
1071. 
Snbd.  1. 

Hun.  87-548. 

N.   Y.    Supp.    133-482. 

Civ.  Proc.  14-425. 

Abb.  N.  C.  16-408. 

N.   Y.   204-485. 
865. 

N.  Y.  86-64:  134-141. 

Hnn,  27-264;  42-376. 

App.  Div.  4-318:  12-109;  38- 
170;  93-195;  119-58;  141- 
861. 

Misc.   13-537;  57-449;  70-332. 

N.    Y.    Supp.    56-704;    87-563; 
109-929;    119-713;    126-781. 
366. 

Misc.  15-438;  24-197;  70-332. 
367. 

X.  y.  86-64. 
368. 

N.    Y.    86-64;    138-26;    157-579; 

162-220. 
Hun.  27-164;  42-376;  66-328:  85- 

569. 
App.    Dlv.    12-115:    17-255:    23- 

12:  38-170:  39-105:  41-10:  43- 

2'J'A:   r.7-iR7:   110-006;   127- 
272;  137-836:  140-295. 
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Misc.   92-470;  50-435;   61*487; 

04—588 
N.  Y.  *Supp.  49-409;  BO-791;  68- 

270  ;         100-547  ;         122-581 ; 

182-1092. 
369. 

N.    Y.    71-250:   86-581;    187-591; 

162-219;    187-105. 
Hun,    61-227;   63-50;   66-828. 
App.    DIv.    1-254:   12-113;  21-14; 

42-352;     57-187;    62-379;    «0- 

490;    90-459;    93-25,    106;    94- 

194  ;    115-94  ;    122-863  ;    127- 

272;    138-587;    143-898. 
Misc.   13-537;   19-290;  R3-135 ; 

6«-149  ;  61-487. 
N.   Y.  Snpp.  47-280:  68-269:  70- 

737; 81 -111  ;8«-s96;  87-1011 ; 

107-835;     111-569;    113-954; 

125-502;  128-520. 
370. 

N.  Y.  54-377,  631;  61-52;  71-380; 

74-240;  94-235;  101-669;  HO- 
ST ;   139-442;   187-105. 
Hun,  7-622;  57-482;  70-461;  86- 

609. 
App.  Dlv.  1-415;  21-141;  38-133; 

42-352:     43-222;     62-384:     68- 

187;     90-463,     598;     95-176; 

122-863;    132-123;    138-587; 

143-508. 
Misc.  50-149;   61-487. 
N.   Y.   Snpp.  47-281;  56-617;  70- 

740;    87-r>«J3;    101-952  ;    107- 

835;  113-954;  116-532;  128- 

529;    132-523. 
St.   RGp'r.   32-814:  33-6;  53-718. 
N.   Y.   Super.  49-171. 
N.  Y.  Ann.  Cas.  9-344. 
Subd.  1. 
N.    Y.    103-637;    133-183;    143- 

527. 
Abb.   N.   C.   25-291. 
Snbd.  a. 

N.  Y.  84-215:  103-637. 
App.   Dlv.  80-490. 
Snbd.  3. 

N.   Y.  82-30S:  140-349;  14S-527. 
App.    Dlv.   90-471. 
St.  Ilcpr.  47-3(50. 
Abb.  N.  C.  25-291. 
S71 

N.*  Y.  72-04;  116-34. 

Hun,  80-288. 

App.     Div.     12-115:     41-10:    42- 

352:     70-397;     90-463:     93-26; 

113-009;    127-272;    139-053; 

142-791  :    148-1  o;i. 
Misc.    50-438;    53-135;    61-487; 

70-332 
N.    Y.    Supn.    50-791:   59-70;   86- 

S90;   10<)-547;  113-954;   132- 

523.    1002. 
372, 

N.    Y.    74-240:    116-37:    144-&-)7. 
Hnn,   8-208:   70-461;  80-2SS. 
Apn.     Dlv.     12-100.     IIT.;     41-10; 

42-352;  43-222;  64-42;  70-397; 


90-463  ;       98-26 ;       122*866  ; 

139-653;    148-163. 
Misc.      60-438;      61-487;       TO- 

332. 
N.    Y.*  Supp.  29^321;  58-^   69- 

70;     60-12;     86-896;     87^-563: 

10O-547 ;     113-954 ;     132-523, 

1092. 
8t  Rep'r.  4-894;  14-134;  85-191; 

52-379;  53-713. 
Civ.   Proc.  29-259. 
N.  Y.  Super.  56-594. 
Snbd.  1. 

N.  Y.  74-215;  161-642. 
Misc.  8-597. 
St.  Rep'r.  17-257. 
378. 

N.   Y.  94-309;  115-570. 

Hun,  42-225.  S76. 

App.     Dlv.     4-315;    35-135;     88- 

105;  8<K-498;  142-498. 
Misc.  22-470:  28-530. 
375. 
N.  Y.  95-617;  185-359. 
Hun.  22-228;  25-237;  26-173. 

App.  Div.  68-188:  93-195;  115- 

691;   124-298,   645;    125-210; 

130-220;   138-587. 
Misc.    11-385;   47-459;   48-438; 

53-138;   57-186. 
N.  Y.  Supp.  74-234  ;  87-563 ;  95- 

962;    100-547;    101-387;    108- 

454;    108-852;    109-83;    114- 

536. 
N.  Y.  Ann.  Cas.  5-159. 
376. 
N.    Y.    107-104;    121-620;    125- 

680;  144-498. 
Hun,  51-423;  70-43. 
App.   Dlv.   17-597:  28-92;  39-93; 

62-112,  116;  60-116;  89-608; 

107-133;    117-287;    143-149. 
Misc.   39-484;   45-484;    54-304; 

69-487. 
N.  Y.  Supp.  45-305;  50-920;  69- 

1002;     80-219;    85-610:     94- 

775  ;         104-374  ;         123-502 ; 

127-623. 
St.  Rep'r.  6-521. 
Civ.  Proc.  14-297. 
377. 

NJtY.  115-658. 
Misc.  69-489. 
Civ.  Proc.  14-297. 
378. 

N.  Y.  86-580. 
Uun,  26-178;  45-18. 
App.  Dlv.  60-416:  117-287. 
N.   Y.  Supp.  69-1002. 
Civ.  Proc.  14-297. 
379. 

N.   Y.  193-423;   197-44. 

Hnn,  60-344:  81-262. 

App.  Dlv.  1-414:  8-96;  68-196; 

114-64;  119-57. 
Misc.  12-588:  14-479;  48-344. 
N.   Y.  Supp.  80-792;  34-439:  74- 
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212;     94-20;     101-387;     108- 

063. 
St.   Rep'r.  5»-516. 
880u 

N.   Y.   116-861;  184-141;   142- 

584;  188-408. 
Huu.  45-30;  84-396;  88-48;  91- 

552. 
App.    D!v.    56-598;    93-490;    94- 

25;  98-380;  104I-17;  111-18; 

123-244;    132-453;    142-791.. 
Misc.  7-446;  9-234. 
N.   Y.    Supp.   87-842,  951;    107- 

1047. 
St.  Rep'r.  2-197. 
Civ.  Proc.  19-157. 
N.  Y.  Ann.  Cas.  1-200. 
881. 

N.  Y.  127-63;  128-296;  172-519: 

174-205. 
Hun.  78-307. 
App.    Dlr.    14-122;    86-474;    41- 

139;    82-576;    100-473;    118- 

310;  123-244. 
Misc.  42-605  ;  49-470  ;  57-449. 
N.   Y.    Supp.  98-710.   853;    107- 

1041. 
Civ.   Proc.  19-177. 
Abb.  N.  C.  29-149. 
882. 
N.  Y.  107-111:  115-85;  134-141; 

140-156;    152-520;    188-397; 

194-440;  200-186. 
Hun.  42-329;  44-307;  50-58;  60- 

210;  78-430;  85-48. 
App.    Dlv.    17-184;    48-396;    56- 

593;  59-150;  62-60:  74-7;  83- 

170;   93-490;    100-473 ;    106- 

17;    119-261.     7i50;     125-418; 

132-453;    138-354;    143-149. 
Ml8C.    6-37;    9-718:    11-384;    15- 

558:    17-189;    21-578;    23-607; 

27-180;    30-281:    81-975;    89- 

484;  40-67.  605;  41-35;  48- 

71  ;  6:1-540  ;   72-236. 
N.    Y.    Supp.   2-214;   30-283;   50- 

920;    55-426;    58-106;    69-170; 

70-592:    76-854;    80-219;    82- 

523:     87-842,     031;     94-775; 

107-584;      109-787;      116-904; 

117-177 :   126-848. 
St.  Rep'r.  9-718;  17-180;  28-607; 

28-1S9;    30-281;    31-975;    50- 

616. 
Civ.  Proc.  18-356. 
Abb.  N.  C.  20-428;  22-461,  482. 
Daly,  10-.313. 
Dem.  5-333. 

SiibiL  1. 

N.    Y.    45-806;    47^19:    84-416; 

78-559;  89-.334;  92-40;  96-284; 

113-246:      116-354;      118-150; 

119-220;      122-206:      128-298; 

141-216;  152-.')29. 
Hun.   2-94:   11-148:  20-457:   31- 

129;  SO-S.'W:  50-63:  53-614. 
App.  Div.  4-463;  7-464;  30-214. 


^^2 


MUc.    9-234;   68-541. 

St.    Rep'r.    17-390;    19-702;    81- 

481;  34-443:  87-579. 
Civ.  Proc.  18-274:  19-159. 
Abb.  N.  a  28-479 ;  200-259. 
Snbd.  2. 

N.  Y.  48-527;  148-7. 
Hun,  31-620;  60-219. 
App.      Dlv.      112-37;     117-797; 

138-351.  356;  141-908. 
Misc.  9-234  ;  39-482  ;  67-369. 
N.  Y.  Supp.  80-222;  102-1062. 
St.  Rep'r.  88-852. 
8iibd.8. 
N.    Y.   52-644;  57-851;   109-315; 

112-560;      118-150;      128-554; 

148-7 
Hun.  28-254:  34-510;  87-277;  48- 

173;  50-13. 
I.    Dlv.     5-585;     62-60;     96- 

'Jf21;  188-351.  356. 
MiBC.  7-2;  63-641;  70-136. 
N.  Y.   Supp.  89-258;  128-190. 
Civ.  Proc.  28-283. 
N.   Y.   Super.  68-847. 
Snbd.  4, 
App.  Dlv.  119-147. 
Misc.  34-661. 
Snbd.  6. 
N.    Y.    78-569;    87-160:    107-72. 

808;    108-1.S6:    116-851;    118- 

151;  142-537;  147-414;  198- 

269;  208-348. 
Hun,    33-534:    86-104,    252:    41- 

600:    68-138;    68-379;    70-513; 

83-549. 
Apn.   Dlv.   5-«85:  40-19:  56-590; 

59-153;   74-7;  80-496;   89-168; 

98-331,     385:     96-.<l22:     115- 

714;  139-900;  142-376;  144- 

811. 
MlRC.  9-105 ;  23-424  ;  40-59  ;  56- 

372 
N.  Y.*  Supp.  81-139:  83-15,'  687; 

85-778  ;     123-589 ;     129-892  ; 

132-560. 
St.    Rep'r.    17-196;    19-460;    28- 

165:    86-594;    44-155;    52-812; 

58-619. 
Abb.  N.  C.  17-420. 
Snbd.  7. 
N.  Y.  112-624. 
Hun.  42-629:  47-62;  56-276;  87- 

567:  65-862. 

Dlv.    28-98;  62-60;    lOT- 

Mlsc. '22-401:  27-211:  80-625. 
N.  Y.  Supp.  8-229;  27-438. 
St.  Rep'r.  83-344;  47-780. 
Civ.   Proc.  7-241;  18-857. 
888. 

N.    Y.    183-397;   195-254;   200- 

186. 
Hun,   34-510:   49-368;   58-829. 
App.   Dlv.  55-r>r>4  :   94-25  ;  123- 

391 ;  139-451  ;  142-792  ;  146- 

560. 
N.   Y.  Supp.  87-951;   106-325. 


^% 
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St.  Rep'r.  84-619. 

Connoiy,   2-322. 

N.  Y.  Ann.  Cas.  6-161. 
Snbd.  1. 

Misc.  7-630. 
Snbd.  3. 

N.  Y.  79-404;  80-610;  156-557; 
l«8-246. 

App.  Dlv.  40-19;  71-472;  112- 
37  ;    120-516. 

Mi8C.  10-401:  34-620. 

N.  Y.  Supp.  T6-754. 
Subd.  4. 

N.  Y.   105-507. 

Hun,  47-28. 

N.  Y.  Supp  131-314. 
Svbd.  5. 

N.  Y.  02-584;  03-522:  100-311; 
112-560;  128-227;  186-37. 

11  uu,   52-384;   54-71;   91-562. 

App.  Div.  15-328;  24-418;  95- 
357;  119-588;  132-346;  134- 
384;    139-184.   450. 

Misc.    7-2;    70-136. 

N.   Y.   Supp.   119-98. 

St.  Rep'r.  81-473. 

Civ.  Proc.  14-249.    ^_ 

N.  Y.  Ann.  Cas.  4-185. 
884* 

N.  Y.  157-70. 

Hun,  24-82. 

App.  Dlv.  55-578;  59-319;  62-50. 

Misc.   41-485. 

N.  Y.  Supp.  67-428;  69-245;  70- 
857. 

Connoly,  2-610. 
Snbd.  1. 

N.   Y.   85-388;   109-315, 

App.  Dlv.  69-302. 

Misc.  23-299. 

St.  Rep'r.  81-472. 

Civ.  Proc.  25-307. 
885*  * 

Hun,  49-868. 

App.  Div.  46-363;  76-83;  146- 
509. 

Misc.   27-23. 

N.  Y.  Supp.  67-910;  61-516;  77- 
1078. 

Civ.  Proc.  29-67. 
Snbd.  1. 

N.  Y.  48-514. 

Misc.  27-24,  684;  62-630. 

Supp.   115-728. 

St.  Rep'r.  33-r.78. 

Civ.  Proc.  15-269;  29-67. 
886. 

N.   Y.    140-150;  188-408. 

Hnn,  87-36. 

App.  I>iv.  5-588;  29-206;  49-194; 
B3-48r):  70-127;  147-217. 

Misc.   22-431;   24-720;   67-425. 

N.  Y.  Simp.  53-797:  60-8(59:  63- 
55  :  <J5-1059  :  75-71!  :  SS-920  ; 
11O-1045:  12.3-119;  131-1041. 

Civ.   Proc.  7-282. 

Dem.  aM»0. 


888. 

N.    Y.    125-200;    128-132:    183- 
.517;  134-142;  142-1;  162-535; 

172-519;    183-397,   408;    lOO- 

69;    194-76;    200-260. 
Hun,  03-41,  342;  78-432;  76-380; 

83-550. 
App.    Dlv.    1-125;    6-76;    48-19; 

74-7;    82-576;    93-108.    335; 

106..334  ;     1 17-289  ;     1 19-147, 

506;    130-221;    188-80. 
'  Misc.     17-427;     24-156;     25-281, 

569  ;  89-384  ;  41-35,  478  ;  46- 

820 ;  50-330  ;  57-449  ;  63-540; 

64-050;   68-176;    73-392. 
N.   Y.  Supp.  53-300:  69-521;  76- 

854;     79-846:    85-1064;     86- 

1009  ;  102-31 «  ;  104-1.^,1 ;  109- 

929  ;  114-356  :  117-177  :  118- 

1005  :        122-020  ;       123-629  ; 

120-892;    131-39. 
St.  Rep'r.  16-46. 
Civ.  Proc.  21-102. 
Abb.  N.  C.  20-428;  31-418. 
389. 
N.  Y.  125-321. 
App.    Dlv.    142-792. 
Misc.  81-544. 
390. 

N.  Y.  94-217. 

Hun.  65-20. 

App.   Div.  17-518;  66-07;  loa- 

16;  1O0-528;  148-143. 
Misc.  6-36:  33-668. 
N.  Y.  Sunp.  45-707:  6,8-206;  92- 

1012;  98-711;  96-338. 
St.   RcpY.  3-576. 
390a. 
App.      Dlv.      102-16;      112-290; 

143-143: 1145-257,    258. 
Misc.  41-522. 
N.     Y.     Supp.    8J5-32;    92-1003; 

127-411;  130-27:  183-970. 
391. 
App.    Dlv.    142-792. 
Hun,  8-455. 
N.    Y.    Supp.   9»-711. 
Week.  Dig.  12-2S3. 
392 
N  *  Y.  61-497  ;  183-408. 
Hun,  64-56;   79-24;  89-113. 
App.   Dlv.  9-346;  21-522. 
N.  Y.  Snpp.  18-571;  34-1083. 
Lans.  6-2d6. 
394. 
N.  Y.  99-185;  169-118;  162-191; 

164-224. 
App.  Div.  18-593 ;  88-372 ;  188- 

77;  146-265. 
Misc.  38-606:  56-509. 
N.  Y.  Supp.  78-80. 
395. 
N.  Y.  54-417;  78-189;  86-75;  01- 

708:  98-217;  107-346;  113-243; 

172-497. 
Hnn.   10-9:  12-386;  14-5.^7:  38- 

395:  30-94:  87-504;  61-87;  63- 

147:  69-424;  71-325. 


t^otm. 


App.  Div.  4-254;  14-267:  42-3Ct 

029;     S2-68;     58-496;     95-604; 

98-403  ;  11-472  ;  10U-30d.  485. 
Misc.  7-266;  19-217;  22-433;  SS- 

57a  :  29-168  ;  aa-875  ;  5:ft-46S ; 

56-600. 
N.  Y.  Supp.  59-146,  853;  «4-861; 

67-406;    69-518;   88-1052;    80-. 

769;    92-129;    94-906;     195- 

906;   107-584. 

N.  Y.  Super.  4-896. 
396. 
N.  Y.  81-143;  92-239;  107-72; 

186-37;    199^202. 
Hun,  10-103;  90-552:  91«552. 
App.     Div.    9-346;     24-418;    93- 

109;  119-^88;  123-298;  ISO- 

220;    134-384;    137-70;    189- 

450. 
Misc.    11-384;    40-67;    57-186; 

62-599. 
N.  Y.  Supp.  32-148;  36-288;  43- 

883;  48-416:  81-249;  86-lOim; 

101-387  ;     114-356  ;     119-98 ; 

124-660. 
Civ.  Proc.  6-86. 
Abb.  K.  C.  22-482. 
N.  Y.  Add.  Cas.  6-161. 
Snbd.  1. 

Hud.  28-211. 
Snbd.  a. 

Hud.   48-90. 
Snbd.  8. 
N.   Y.   153-8aL 
Hud,  16-175. 
Misc.  16-304. 
St.  Rep-r.  9-768. 
897. 

N.  Y.  132-377. 
Hud.  85-48. 

Misc.    17-427:   68-589,   593. 
>f.   Y.   Supp.   26-769. 
898* 

App.  Div,  6-270;  11-479:  15-104; 

21-412;  31-,'>81;  60-416;  115- 

96;    131-125. 
Misc.  45-339 ;   64-391  ;  70-500. 
N.  Y.  Supp.  44-271;  47-569;  52- 

221  ;    69-1002  ;    90-340 ;    118- 

523. 
Civ.  Proc.  19-157. 
899. 

N.  Y.  122-263:  141-409:  149-84 

156-237:    187-491;    194-15. 
Hun,  50-318:  64-397.  498;  76-25 

77-25:  81-209.  212. 

Div.  6-270:  31-580:  34-188 

^8-428;  76-448;  90-47;  121- 

196. 
Misc.     6-252;     10-126;    18-215; 

CP4-392. 
N.  Y.  Supp.  28-239:  30-714,  940: 

52-222  :  77-71  :  115-260. 
Civ.   Proc.   19-l.-»7. 
Abb.  N.  C.  31-297.  n. 
N.  Y.  Anh-  Cas.  6-338;  8-360. 
40O. 
App.  Dly.  6-270:  121-100;  142- 

793. 
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401. 

N.    Y.    192-400;    144-612;    148- 

306;  172-497;  178-223;  183- 

408;  209-81. 
Hun,  71^596;  75-311:  78-307. 
App.    Div.    19*435;    21-410:    36- 

474;     58-494;    67-428;     1^0-45; 

94-195 ;      194-20 ;      105-249 ; 

112-290;  124-206;  146-63. 
Misc.  6-37;  17-136;  26-460;  33- 

376. 
N.  Y.  Supp.  44^247;  47-569;  »»- 

449;     69-518;     85-592;     87- 

1011;    9:^-998 :    98-423;    198- 

704;   130-397. 
Civ.   Proc.   25-307. 
N.  Y.  Add.  Cas.  1-205;  2-4^. 
492. 
N.  Y.  188-408. 
Hun.  48-97. 
App.   Div.  9-346;  98-381:   139- 

451 
N.  Y.'supp.  114-763;  124-660. 
St.  Rep*r.  10-339. 
N.  Y.  Super.  48-383. 
403. 
N.    y.    1O7-104;    140-409  J    141- 

409 :  149<^5 ;  188-408. 
Hud,  24-130;  71-327. 
App.  Div.  109-402. 
Misc.  11-229;  34-662;  88-192. 
N.  Y.  Supp.  70-592. 
Dem.  a-29;  3-801. 
405. 

N.   Y.   119-344;   176-403;  1109- 

82 
Hud',  53-194:  60-4;  81-211. 
App.   Div.  31-581;  36-82;  62-56; 

84-442;    90-47;    106-90;    111- 

767. 
Misc.   24-457  ;   51-464  ;    56*668  ; 

63-264. 
N.  Y.  Supp.  63-710:  85-515;  70- 

8.56 ;     94-319:     97-843;     10<»- 

424;  107-809;  116-615;  128- 

113. 
Civ.  Proc.   19-891. 
N.  Y.  Add.  CaB.  2-37. 
406. 
N.*  Y.   122-282:  149-68. 
Hun,  47-539;  49-439:  68-133;  64- 

397;     65-74;     71-596,   698;   74- 

433;  81-209. 
App.    Div.    131-866. 
Misc.   11-231. 

N.  Y.  Supp.  58-197;  115-289. 
CODDOly,  2-286. 
407. 

N.   Y.   57-851. 
Cow.  6-23a 
498.  < 

N.   Y.  91-308. 
Hun,  82-104. 
409. 

Law  Bull.  2-14. 
410. 

N.    Y.    75-579:    82-400;    R9-456: 

92-584 :  104-192 :  1 1  .^-243 :  1 1 5- 

80;   129-251:    125-.'i25;    127-64; 


K0T£8. 


128-371;  183-5;  140-156;  141- 

2ie. 
Hun,  40-507;  SO-59;  61-402;  OO- 

219;  02-185;  04-407;  H3-1C5. 
App.  1)1  V.  7-464;  34-179;  32-630; 

42-301;   43-302;   74-7;  93-317; 

80-321 ;    143-186. 
Misc.    7-446;    10-317;    47-609; 

5H-89. 
N.  Y.  Supp.  51-775;  52-807;  87- 

873;  05-966;  117-177. 
St.  Rep'r.  31-52;  38-850;  41-217; 

40-786;  60-617. 
Abb.   N.  C.  10-452;  22-484;  27- 

89 
N.  Y.  Super.  61-320. 
Dem.  6-334. 
Svbd.  1. 
N.  Y.  109-224. 
Hun,    30-540;    47-541;    48-102; 

74-627. 
A  op.  Div.  6-76;  10-450. 
Misc.  03-543. 
St.    Rep'r.    31-976;   88-588;   49- 

454. 
Connoly,   1-545. 
Subd.  2. 
N.     Y.    82-1;    91-106:    100-262; 

140-150. 
App.    DIv.   93-317. 
Civ.  Proc.  21-6. 
412. 

App.    Div.    30-77;    30-85;    142- 

374. 
Misc. '24-457;  41-558. 
N.  Y.  Supp.  66-515;  120-848. 
St.  Rep'r.  24-295. 
413. 

N.  Y.  102-720. 

Hun. '24-438;  27-166;  29-344;  60- 

844 
App. 'dIv.   1-.326;   32-227;   11»- 

583;  125-200;  133-359;  140- 

227 
Misc.  31-254  ;  53-463 ;  60-351. 
N.    Y.    Supp.    117-339. 
St.  Rep'r.  14-158. 
Civ.  Proc.  19-210. 
414. 

N.  Y.  81-143;  82-142;  99-193 
120-315;  125-202;  127-62 
133-r)17;  144-512:  145-423 
148-7;    180-37;    200-81. 

Hun,  30-343;  44-397;  02-189;  03- 
41;  71-597;  77-26;  81-211;  83- 
207. 

App.  DIv.  22-311:  30-214:  31- 
581:  38-82:  39-a3:  51-42S:  01- 
241;  00-344:  S2-r>7r);  94-46: 
93-490  ;  95-357  ;  105-168  ; 
1OO-90 ;  119-588  ;  132-245 ; 
139-450;    142-55. 

Miso.  15-559:  25-280;  30-745:  40- 
67;   41-477:    51-405:    €13-264. 

N.  Y.  Snpp.  52-223:  r».'S-431.  516: 
85-592 ;  87-842  ;  88-717  ;  93- 
1012  :  94-319  :  100-424  ;  110- 
615.    1042;    120-880. 


St.    Rep'r.    27-189;    30-281;    31- 

482;  33-1025;  37-579;  43-88. 
Abb.  N.  C.  13-417;  22-482. 
N.   Y.  Ann.  Cas.  1-207. 
Subd.  1. 
N.   Y.  89-315:  119-347;  144-515; 

146-423;    200-83. 
.    Hun,   50-322:   53-194:  57-507. 
App.   Dlv.  9-341 ;  95-357 ;  10ft- 

168;    119-575.    588;    132-245. 
N.  Y.   Supp.  104-100. 
Misc.  71-105. 
St.   Rep'r.  32-686:  38-844. 
N.  Y.  Super.  49-527. 
Snbd.  2. 

N.  Y.  87-441. 
Civ.  Proc.  7-324;  14-425. 
Snbd.  3. 
N.   Y.  94-217;  101-574;  152-529. 
Hun,  80-541:  32-265;  33-532. 
Misc.    5-485:    22-490. 
Civ.  Proc.  6-278:  7-241. 
Abb.  N.  C.  13-420. 
Svbd.  4. 
Hun.  47-52;  70-65. 
Misc.  9-233;  24-457:  26-281. 

N.    Y.    Supp.    28-241 ;    63-711  ; 

131-39. 
St.  Rep'r.  53-511. 
Civ.  Proc.   19-212. 
Abb.  N.  C.  23-479;  31-297. 
N.  Y.  Super.  61-320. 
416. 
N.  Y.  69-583  ;  148-7 ;  178-223  ; 

183-300;  194-77. 
Hun.    7-7;    10-328:    14-189;    19- 

246;  03-41;  70-66. 
App.   DIv.  6-201:  30-82;  40-117: 

1r5O-503  :  82-575  :  93-104,  317  ; 

123-244;    134-385;    139-449. 
Misc.   10-401;    17-427;   41-477; 

55-132:   1O7-1047 
N.  Y.  Supp.  81-579;  87-563. 
Civ.  Proc.  11-42. 
410. 

N.  Y.  84-622;  120-495;  130-571. 
Hun,   13-579;  15-97;  27-48;  86- 

691. 
App.  DIv.  1-590;  23-506;  47-236; 

07-319 ;        94-421 ;        100-262  • 

130-874  ;     134-840  ;     141-39  ; 

144-375. 
Misc.  O-250.  254:  7-397;  14-424; 

22-321;    39-668;    00-577. 
N.  Y.  Supp.  29-1105;  60-323;  T4- 

506;    119-713;    129-577. 
Civ.   Proc.  23-320. 
N.  Y.  Ann.  Cas.  2-379. 
417. 
N.  Y.  177-234:  188-55. 
Hun,  24-636,  646. 
App.    Div.    65-421;    07-319;   94- 

441. 
Misc.    24-514;   38-695;   48-173; 

53-249. 


N.  Y.   Snpp.  41-212:  53-920:  74- 
506;   8d-235;   96-255;    103-177. 
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Abb.  N.  C.  18-200. 
Daly,  10-396. 
418. 

N.    Y.    180-571;    177-235. 
App.    Div.    15-446,    4JK>;    81-50. 
Afisc.  aO-288;  48-173. 
N.  Y.  Supp.  41-212 ;  95-255. 
N.  Y.  Super.  58-l«3. 
N.  Y.  Ann.  Cas.  4-182. 
419. 
Hun,  61-46. 


App.   DIv.   15-446, 
N.  X  " 


-    _.  Supp.  44-45L 
Civ.  Troc.  15-320:  21-39. 
N.  Y.  Add.  Cas.  4-190. 
420. 

N.  Y.  182-285. 
linn,  69-0. 

App.    DIv.    14-462;    15-446;    31- 
289:  37-327;  49-280:  70-25;  88- 
27i;   111-614;   12«-813. 
Misc.  23-337. 

N.  y.   Supp.  52-986;  63-267. 
N.  Y.  Ann.  Cas.  4-192;  6-65. 
421, 

N.'y.  177-234;  188-55. 
.    Hun,  3G-201. 

App.    IMv.    15-496;    38-69;    43- 

580;     52-232;    85-604;    88-275; 

101-287;    102-428;    105-305; 

108-234. 
MJsc.    10-259;   17-563;  27-330; 

67-591. 
N.  Y.  Siipp.  44-497;  51-658;  58- 

721;     83-,358:     85-71;     91-6,'W; 

92-512 ;      93-995  ;      111-859  ; 

1X3-353. 
Civ.  Proc.  11-452;  15-6,  265;  19- 

3S3;  21-336. 
N.  Y.  Ann.  Cas.  1-407. 


Hun,  16-625. 

Apj).  Dlv.  15-497 ;  88-275 ;  136- 

•    626. 

Misc.  32-539. 

N.  Y.  Supp.  67-460;  85-7L 

Civ.   Proc.   6-69. 

How.   58-276;  68-79;  66-97. 
423. 

App.  Dlv.  4-618;  17-630. 

Civ.  Proc.  15-39. 

N.  Y.  Ann.  Cas.  4-164. 
424. 

N.   Y.   108-355;   142-155. 

App.     Dlv.     43-179:     122-732; 

126-602  ;     134-840 ;     141-39  ; 

145—829 
Misc.  7-427:  16-544:  26-146;  28- 

671;     56-178;     59-268;     66- 

577;  68-134. 
N.    Y.    Supp.    50-805;    107-S42 ; 

110-686,  873,  979;  123-792. 
425. 

N.  Y.  100-109. 

Hnn,  83-424. 

A  DP.   Dlv.  108-175. 

'^'Isr.  2.'»-545. 

N.  Y.  Supp.  96-52. 


426. 

App.  Dlv.  66-587;  96-373;  104- 

404. 
Misc.  51-237:  73-74. 
N.  Y.  Supp.  50-472;  73-277;  89- 

254;    119-713. 
St.   Rep'r.  17-427. 
Civ.    Proc.    14-406;    19-351;   21- 

N.  Y."  Ann.  Cas.  10-343. 
Snbd.  1. 

N.  Y.  84-445,  622. 

Hun.  47-607. 

App.  Dlv.  97-158. 

St.  Rep'r.  34-492;  68-62a 

Civ.   Proc.  8-201;  14-344. 

Abb.  N.  C.  17-101. 
Snbd.  2. 

App.   Dlv.  27-281. 

Misc.   22-589. 

X.  Y.  Supp.  50-747 ;  132-460. 

Civ.   Proc.   12-151. 

Abb.  N.  C.  18-413. 
Snbd.  8. 

N.  Y.  84-445. 

Hun,  66-423. 
Snbd.  4. 

N.  Y.  66-124;  87-568. 

Hun,   56-423;   58-603;  69-622. 

App.  Dlv.  2O-203;  104-494. 

Misc.    12-209:   26-.'504. 

N.   Y.  Supp.  12-487;  16-674;  39- 
254 ;  9^-643. 

Abb.   Pr.   6-307. 

How.  Pr.  16-144;  24-39;  59-496. 
427. 

App.  Dlv.  73-143;  80-396 ;  99- 

60;    106-391;    133-171;    137- 

340.  - 
Hun,   34-183;  47-606. 
Misc.  12-233. 
N.     Y.     Supp.     76-747;     94-808: 

122-174. 
N.  Y.  Ann.  Cas.  2-117. 
428. 

N.'  Y.  106-341. 

App.  Dlv.  27-281;  73-143;  106- 

39;  106-392;  137-34a 
Ml8C.   22-r>88:   73-74. 
N.  Y.  Supp.  50-747 ;  76-747 ;  93- 

399:   122-174;   132-460. 
Civ.  Proc.  25-308. 
429. 

ClV.  Proc.  16-39. 
430. 
N.  Y.  105-340. 
App.  Div.  93-376;  122-117. 
Misc.   7-99;    64-261. 
N.  Y.   Supp.  89-434. 
431. 
N.  Y.  87-137;  101-440;  138-491. 
Hnn,  25-479:  72-603. 
App.  Dlv.  65-20:  67-557:  80-582; 

8<J-633:     88-225;     91-0,     04; 

127-426. 
MI»c.    12-479;  68-505;  62-407; 

72-201. 


( 


1001 


NOTES. 


N.  Y.  Supp.  83-680:  80-839:  8B- 

450  ;    H6-438  ;    11 1-643  ;  115- 

950;   127-227. 
Civ.  Proc.  14-266;  15-20?. 
N.  Y.  Super.  5»-480. 
Snbd.   1. 

App.   Dlv.   127-426. 
Snbd.  3. 
N.  Y.  121-226;  138-493:  151-650. 
Hun,  83-152;  48-191;  51-301;  78- 

32    297. 
App.'  Div.   67-557;   132-416. 
M[so.   14-435:  10-4;  17-558;  27- 

651,   720;  52-531. 
N.   Y.   Stipp.   4-109:   10-913:  20- 

300;  21>-1093;  58-390;  50-713; 

102-473;    116-1101. 
St.  Rep'r.  16-774;  32-119. 
Civ.    I»roc.    13-234;    15-262;    18- 

364;  22-435. 
482. 

N.   Y.  87-137.  355;  03-598;  115- 

437:     121-713:     137-010;     138- 

265;   170-145;    180-241;   106- 

471. 
Hun.  81-207. 
Add,  Dlv.  8-574;  66-583:  77-209; 

K7-234  ;      104-557 ;      117-578, 

582;  120-737;  124-207;  132- 

267    (>03 
Misc. '  30-316 ;   33-578;   58-505; 

72-263. 
N.  Y.  Supp.  61-922:  68-893;  73- 

274:    00-671:    1O8-704  ;    11S5- 

950;  116-906;  121-308;  127- 

227. 
Kt.    Rep'r.  88-406. 
Abb.  N.  C.  23-233. 
N.  Y.  Super.  50-480. 
N.  Y.  Ann.  Cas.  4-248;  0-363. 
Snbd.  1. 

N.   Y.  87-355. 

Hun,  17-317;  32-190;  85-177;  66- 

2H6. 
App.     Dlv.     30-239:    60-32;    08- 

138;  132-693;  140-368. 
N.  Y.  Supp.  55-743;  57-112. 
St.  Rep'r.  51-304. 
C!v.  Proc.  13-234. 
Aljb.   N.  C.  31-177. 
How.  Pr.  66-134. 
N.  Y.  Ann.  Cas.  10-339. 
Snbd.  2. 

App.    Dlv.   1-135;   41-139:   60-32; 

77-210;       08-138;       124-207; 

132-693. 

N.  Y.  Supp.  50-770;  66-1024;  60- 

699. 
St.  Rep'r.  50-2S2. 
N.  Y.  Ann.  Cas.  10-339. 
Snbd.  3. 
N.    Y.    70-223;    87-137;    00-679; 

104-480;      115-437;      136-340; 

146-2S3. 
Hun,  48-190;  72-602;  84-286;  85- 

404;  00-36. 

1002 


App.  Dlv.  1-135;  3-574;  65-16: 
50-567;  60-32;  66-582;  77-210; 
87-235;    08-138;    132-693. 

Misc.  13-86. 

N.  Y.  Supp.  5-493:  21-543:  82- 
439.  992;  84-308;  117-382. 

St.  Rep'r.  7-872;  32-849. 

Civ.  Proc.  22-435. 

How.  Pr.  N.  S.  2-156. 

N.  Y.  Ann.  Cas.  10-S41. 
433. 

N    Y    104—477 

App.  *  Dlv.    108-175 :    132-267. 

Hun.   88-424. 

N.  Y.   Supp.  06-35;  116-906. 
434. 

Hun,  15-533. 

App.  Dlv.  18-409;  104-494. 

N.  Y.  Supp.  78-273. 

N.  Y.  Ann.  Cas.  1-407;  10-343. 
Snbd.  2. 

N.  Y.  73-256;  138-269;  143-78. 

App.   Dlv.   23-188;   25-105;  e«- 
587;  67-557. 
485. 

N.  Y.  122-264 ;  148-310. 

Hun,  60-273;  74-633. 

App.    Div.    182-95. 

MTkc.  8-240;  30-218;  42-267; 
5;>-,822;    66-322;    60-541. 

N.  Y.  Supp,  62-166;  85-1063:  80- 
543;  107-633;  112-470:  133- 
340. 

St.   Rep'r.*  12-652. 

Civ.   Proc.   10-157;  25-30& 

N.  Y.  Ann.  Cas.  2-425;  8-1& 
436. 

Hun.  60-273. 

MlKc.  22-542:  30-218:  42-267: 
55-322;   68-32. 

N.  Y.  Supp,  40-1004;  62-165;  86- 
543;  10>5.347;  117-306;  183- 
340. 

N.  Y.  Ann.  Cas.  8-18b 
437. 

N.  Y.  122-264. 

App.    Dlv.    75-47. 

Misc.  23-300;  56-322. 

N.  Y.  Supp.  50-899;  111-1080. 

St.   Rep'r.   13-482. 

riv.  Proc.  10-157. 

N.  Y.  Ann.  Cas.  8-18. 
438. 

N.  Y.  80-544:  08-666.-112-390: 
104-176;  148-310;  178-223; 
182-228:    180-447. 

Hun,  16-456;  26-465;  27-41;  80- 
207;  82-17:  50-S52. 

App.  Div.  35-587;  58-376;  81- 
214;  102-430;  1 1 5-409 ;  117- 
115:  110-649;  128-69:  124- 
318;  125-.')43:  126-751,  758: 
i;«6-811;  137-205,  212;  14,1- 
S26. 

Mlso.  8-606;  16-148,  691;  28-117; 
37-517:  38-575;  51-238:  50- 
4;    66-75. 


NOTES. 


N.  Y.  Bupp.  28-396:  75-973:  80- 

543  ;  107-762  ;  111-386,  108l> ; 

119-713;    122-757;    128-18. 
St  Rep'r.  4-867. 
Civ.  Proc.  14-46.  90;*  15-77;  16- 

891> 
N.  Y.  Ann.  Cas.  2-425. 
N.  Y.  Super.  55-220. 
Snbd.  1. 

N.    Y.    50-677;    63-114;    86-813; 

88-216:  88-665;  128-591. 
Hun,  67-287. 
App.    Div.    8-462;    22-474;    66- 

051  ;   126-752. 
Misc.  8-240. 

St.  Rep'r.  15-904;  28-817. 
Civ.    Proc.  6-218. 
Svbd.  2. 

N.  Y.  74-68. 

N.  Y.  Supp.  2-855;  22-1069. 
Snbd.  8. 

App.   Div.  66-586. 
Snbd.  4. 
N.    Y.    72-239:     76-78;     101-35; 

130-193;  155-62.  129. 
Hun.  8-623;  14-74;  80-233. 
Snbd.  5. 
-    N.    Y.    110-645;    112-885;    121- 

694:   17«».223. 
Hnn.  67-287. 
App.    Div.   8-462:   45-528;    118- 

648,   662;    126-752;    131-764. 
Misc.  8-240. 
N.  Y.  Supp.   104-185. 
St.  Repr.  28-317;  51-364. 
Civ.  Proc.  6-221. 
App.   Div.  1-404. 
Subd.  6. 

Ml8c.  23-299. 
Sabd.  7. 

Misc.  27-348. 
488. 

N.    Y.    112-382:    127-492;    143- 

172;  17«-rj20;   182-228. 
Hun,  *27-40;  36-224. 
App.  Div.  8-462;  22-474;  60-133; 

75-47  ;  8H-141  ;  102-4:^0  ;  123- 

69;     124-318;    12«-7r)2,    758; 

128-581;    137-205;    138-460; 

140-2:t:{:    147-112. 
Misc.    16-148:  2H-117;  :w-575 ; 

59-4;     68-886;     66-75;     67- 

660;  68-528. 
N.  Y.  Supp.  60-323:  70-139:  77- 

950;  84-135;  80-561:  108-753  ; 

111-386;    114-436;    110-852; 

124-.301  ;  125-107  ;  131-805. 
Civ.  Proc.  14-45,  88. 
440. 
N.'y.  181-184;  188-402. 
Hun.  88-152. 
App.    Div.    14-398:    34-186:    4.1- 

179;  46-310:  67-504:  73-77:  75- 

47  ;     111-581  ;    131-761.    76.-) ; 

186-810;  187-205. 
Misc.     7-523:     81-54;     48-336; 

08-20;  66-76. 


1008 


N.  Y.  Supp.  54-536:  58-814:  61- 

686  ;  64-545  ;  77-959  ;  8S-496  ; 

116-228:    121-726;    122-757. 
St.  ttep'r.  11-264. 
Civ.  Proc.  18-165. 
N.  Y.  Super.  55-516. 
441. 
N.   Y.  76-599;  88-397;  13.3-61. 
App.      Div.     53-259;      106-294; 

137-205. 
Misc.    7-523;    40-327 ;    4«!-330 ; 

68-267;    66-75. 
N.   Y.  Supp.  81-1031;  118-713. 
Civ.  Proc.  18-165. 
442. 

N*  Y.  142-214. 

Hun,   88-152:  54-577. 

App.   Div.  40-310;  75-47;  108- 

720;   137-205;   188-176. 
Misc.  47-249. 
N.  Y.  Supp.  .%O-890 :  01-686  ;  77- 

959;     85-8T2;     86-543;     87- 

1003;  123-749. 
448. 

N.   Y.  142-213. 
Hun,  37-280;  38-152. 
App.   Dly.  14-398;   187-205. 
444* 
App.  Dh,  50^451 ;  66-444 ;  137- 

205. 
N.  Y.  Supp.  88-564. 
446. 

N.  Y.  132-867. 

Hun,  50-242. 

App.  Div.  71-626;  117-426. 

Misc.   7-523;   55-378. 

N.   Y.   Supp.   76-1021;    102-595; 

104-670. 
446. 

N.   Y.  87-599;  117-442. 

Hun,  18-300;  27-596;  84-243;  80- 

161, 
App.    Div.    17-619;    48-268:    63- 

171;     75-532;    77-172;    80-514; 

85-624:      107-137;      114-676; 

118-523 ;    126-582 ;     138-163. 
Misc.    12-315:    10-312,    483:    82- 

284  :  ;i:i-561  ;  45-37  ;  48-174  ; 

48-2  ;  54-157. 
N.    Y.    Supp.    5-189;   03-417:   35- 

848 ;  78-276  ;  81-129  ;  84-0.54  ; 

80-400  ;     88-1026 ;     104-323  ; 

110-038. 
St.  Repr.  00-171. 
Civ.  Proc.  14-320,  32& 
447. 
N.'  y.  108-267;  128-582;  188*54 ; 

155-89. 
Hun,  54-577:  80-586. 
App.     Div.    4-56;    7-279:    8-588: 

8-121:  28-.-i54:  38-362;  51-390; 

53-108:   54-16:   58-59:   07-594; 

75-432;     78-335;    82-425;     85- 

624:    114-72;    115-210;    142- 

625. 
Misc.   23-409:  24-8;  20-489;  32- 

284;   33-373,   561;   44-270:   45- 


NOTBS. 


37,  268;  47-19;  48.174;  68- 

270. 
N.  Y.  Snpp.  85-976;  51-1089;  62- 

189;    «K-815;    T8-276;    79-964; 

9ft-68l» ;     100-917 ;    116-653 ; 

127-479. 
St.  Rep'r.  13-565. 
N.  Y.  Super.  59-27. 
Abb.  N.  C.  18-160. 
448. 

N.   Y.  91-308;  198-220. 

Hun.  58-447;  72-333;  87-51;  90- 

161. 
App.  DIv.   14-262;  61-1;  62-127. 

470;    67-432:    75-532;    78-335; 

92-297;      121-545;     131-125; 

136-707;     139-283;  140-441 ; 

147-107. 
Misc.    8-341;    23-581;    24-8,    68; 

26-340;  80-102:  33-65,  561;  37- 

37,  625;  41-651:  48-174;  61- 

851,     575;     54-154;     61-589; 

66-110.   385. 
N.  Y.  Supp.  29-3^;  57-140;  61- 

839;   70-163.    742,   930:    72-687; 

78-276;    79-964:     83-398:    87- 

181  ;   103-822  ;  106-243  ;  114- 

698;  115-260:  119-749;  128- 

1043;  125.;i0K;  131-710. 
Civ.  Proc.  19-246. 
449* 

N.*    Y.    126-201:    129-237;    184- 

518  ;  136-655  ;  166-322 ;  188- 

384. 
Hud.  56-634;  62-495;  69-396;  76- 

171*  79-182. 
App.   DIv.  3-271;  6-254;   17-619; 

20-87;  25-207;  28-364;  41-198; 

42-193;  51-523,  532;  63-85.  253; 

63-o2C;    67-473;     76-359;    77- 

342;  81-161:  82-628:  89-5;  98- 

310;  106-.')r>8;  114-676;  136- 

82;  141-679;  144-99. 
Misc.  9-73:   10-114:   12-315.  399; 

13-271:  14-13.  503:  16-3r)9:  19- 

24.3,  616;  23-655;  24-8:  25-421; 

28-410;    32-426;    87-768;     39- 

540:  42-30;  48-223:  61-271; 

60-021;    62-411;    66-19;    71- 

257. 
N.*Y.'  Snpp.  29-65,  612:  51-250; 

52-120;    Se-.'SOO;    50-219:    68- 

1031:    62-390:    64-935:    66-544: 

71-607;     76-942;     7S-522:     79- 

74  ;  81-1042  :  85-282  ;  90-642  ; 

93-603  :        96-665  ;        99-1026  : 

101-39  :     113-849  :     114-S71  ; 

118-982:     120-628;     121-.339. 

604;   126-734;   128-331.   902. 
St.   Rep'r.   13-741:   16-361. 
N.  Y.  Ann.  Ca&  4-369. 
460. 

N.   Y.   116-584;    185-201;    191- 

474. 
App.  DIv.  09-79;  144-.j23. 
Mifio.  24-8. 
N.  Y.  Snpp.  74-56T. 


1004 


St.  Rep'r.  6-786. 

Abb.  N.  C.  27-46. 
451. 

N.  Y.  84-6^9;  98-82;  98-606. 

Hud,  24-646. 

App.  DIv.  1-33;  38-114;  57-382; 
68-466;  76-76;   113-37. 

Misc.  16-98:  24-8;  26-451;  30- 
880;  56-121;  61-372,  590; 
68-822 

N.  Y.  Supp.  86-771;  66-627;  67- 
592;  63-1033;  68-275;  69-578; 
73-365  ;  98-1067 ;  116-65  ; 
117-136. 

St.  Rep'r.  8-199. 

Civ.  Proc.  14-27. 

N.  Y.  Super.  69-108. 
452. 

N.  Y.  106-269;  112-825;  123- 
632;  127-452;  188-54,  195; 
134-568;  172-471;  181-306; 
191-207;   198-220. 

Hun,  48-446;  52-3;  54-415;  60- 
294;  77-568;  82-149;  85-222. 
500;  89-386. 

App.  DIv.  2-288;  4-54:  5-620;  7- 
279;  8-523.  587;  13-337;  15- 
487;  20-480;  28-616;  29-172, 
654;  32-39.  141;  88-536;  44- 
225;  50-95,  243;  61-468;  63- 
171;  54-298;  66-68,  185;  67- 
210;  62-127;  68-10;  74-62;  78- 
448,  606;  79-585;  81-204;  82- 
288,  662;  84-428;  86-83,  48T; 
87-297:  90-434;  95-190.  624; 
96-396 ;  97-528 ;  99-107  ; 
105-459 ;  106-294 ;  111-251. 
813;  113-325;  116«483;  117- 
250;  118-811;  119-421:  120- 
175,  368;  122-387;  124-611; 
125-738;  129-13:  130-1»»; 
136-706,  858;  137-11,  136. 
189;  140-483;  144-735;  146- 
607. 

Misc.  6-6:  8-6.  341.  618;  10-215. 
328;  11-250;  13-5;  14-100. 
300  ;  17-297.  698  ;  18-174  ;  19- 
507:  23-409;  24-7;  2.%-124  ; 
26-545.  586;  82-91;  33-459; 
36-113;  39-280;  41-133;  43- 
407;  45-38;  47-19;  48-221, 
478 ;  67-667  ;  61-342  ;  70-672. 

N.  Y.  Supp.  28-392;  80-994;  31- 
311;  82-515;  88-43.  862;  36- 
1057:  44-484;  47-33;  49-10.  15; 
61-818.  1089:  52-189,  854:  54- 
936,  1021:  66-471,  550;  57-599 
626:  60-680;  68-818;  64-751 
65-796;  67-262,  365,  617.  869. 
68-325:  70-980;  77-202;  79- 
502;  80-316,  868;  82-1038;  88- 
41.3,  942:  99-182:  91-169; 
94-277.  611  :  95-513  ;  97-673  : 
98-235  :  1 01-986 ;  1O2-330  ; 
104-447;  105-277;  106-830: 
109-.332;  119-269;  118-289; 
119-749.  946;   120-437 ;  121- 


NOTES. 


817.   962:   126-480;  128-138; 

13^-125 ;  133-741. 
St.  Rep'r.  13-565;  «0-171. 
ClT.  Proc.  21-379. 
N.  Y.  Super.  5S-257. 
N.  Y.  Ann.  Cas.  1-11,  220;  2-211, 

224;  4-194;  6-45. 


N.  Y.  134-572. 

Hun,  19-186.  295.  301;  M-267. 

App.  Div.  78-392 ;  87-100 ;  106- 

294;  112-749;  123-413. 
Misc.   14-300;   26-86,  451;   50- 
•       268. 
N.    Y.    Supp.    3fi-1057;    84-67; 

106-606;  107-1110. 
N.  Y.  Aon.  Cas.  2-211. 
4ft4» 
N.  Y.  138-192;  174-285. 
Hun,  63-414;  71-4. 
App.    Dlv.    1-559;    6-348;    7-386; 
fP-249;  28-362;  41-503;  51-245; 
78-392;    136-120. 
Misc.  12-397:  15-353.  478:  16-96, 
657;  20-37;  39-640;  45-175; 
47-363. 
N.    Y,    Supp.    48-239;    64-977; 
94-7. 
455* 

Hun,  19-87.  «.  ..« 

App.   Div.   2-429 ;   125-149. 
Misc.  16-96.  97;  20-37. 
N.  Y.  Supp.  44-311. 
456. 
Hun,  25-267;  66-403;  81-85.  80. 
App.     Div.     16-018;      124-359; 

126-149;   129-298;    139-9y. 
Misc.  <l-78:  16-96.  97;  23-36. 
N.  Y.  SupD.  44-1057:  64-481;  62- 

1129 ;  91-17 ;   128-137. 
Abb.  N.  C.  29-403. 
N.  Y.  Ann.  Cas.  1-66. 
467. 

Hun,  81-299« 
458. 

APtf,    Dlv.    88-314;    64-497;    74- 

4lft;  77-213:  84-464;  97-150. 
M«r.  7-419;  12-459;  13-77;  18- 

^54,  568;  60-71. 
N,  Y    Supp.  30-410:  84-256:  67- 

10;'  72-li30:  84-573;  89-649. 
Abb,  N.  C.  31-145. 


^p.  Dlv.  64-497;  78-632;  84- 
464;  97-151.  ^,    ^„„ 

Mile.  7-419;  11-621;  18^354.  568. 

N.  Y.  Supp.  30-1^0:  34-178;  72- 
230;  84-^73;  89-649. 

Abb;  N.  C.  29-338;  31-145.  483. 

460. 

Hun,  87-363.  ^^  ^^^      _  . 

Add     Dlv.    4-433:    26-186:    34- 
^&  ;  38^314  ;  74-415  ;  84-464  ; 

117-298. 
Misc.  13-77;  18-354,  J>58. 
N.  Y.  Sunp.  34-178:  54-606;  77- 
646;  «2-995;   102-211. 


Abb.  N.  C.  29-339;  81-488. 

N.  Y.  Ann.  Cas.  7-122.  n. 
461. 

App.   Div.   34-127.      ^ ^ 

Misc.  18^599;  19-692:  62-8. 

N.   Y.  Supp.  44-406;  64-600. 

Abb.  N.  C\  81-46. 
462. 

Misc.  7-420. 

N.  Y.  Supp.  98-667. 

Abb.  N.  C.  31-147. 
463. 

N.  Y.  supp.  98-657. 

N.  Y.  Ann.  Cas.  7-128,  n. 
464 

N.'  Y.  116-620. 
465. 

Misc.  30-468.^^  ^^^ 

N.  Y.  Supp.  98-557. 

N.  Y.  Ann.  Cas.  7-128. 
Svbd.  7. 

App.  Dlv.  104-181. 
466. 

Hun,  88-301. 

Misc.  60-78. 

N.  Y.  Supp.  98-66,  567. 

467. 

App.    Dlv.    4-434;    38-314;    95- 

f  5!*lirJJ:  5T.10;  88^ 
N.  Y.  Ann.  Cas.  7-123. 

48S» 

App.    Dlv.   99-59. 

Mlsc    22-554:   42-541.  ^^ 

n!  Y.   sTp^.  86-64;  96-657;  92- 

240. 
Civ.  Proc.  21-9. 
Abb.  N.  C.  17-425. 
Dem.  2-642. 

^^Add    Dlv.  99-59 ;  131-669.     ^^ 
M?8^c.  74l9;  27-540;  28-313;  86- 

N.'Y'^s!f^'V927;  90-657;  92- 

240;    124-916. 
Abb.  N.  C.  31-145. 
470. 
Hun,  17-543.         ^^      ._^  ^^-. 
App.   Div.   1O1-180;  131-669. 
Civ.  Proc.  9-146.        ^.  „-,^ 
Abb.  N.  C.  11-100;  17-891. 

471. 

N.  Y.  188-61. 

?^^;Shr.'S)-312;  84-396;!^ 
294  ;  128-431  ;  134-840 ;   137- 

Mi^sc^  17-^341 ;  .69-267  ;    66-75 
N      Y.     Supp.     70-7i» ;  ^?l-51i  • 
ilO-873  ;    112-790 ;    119-713 ; 
122-66. 
472. 

App.  Dlv.  137-203.^211. 
Hun.  34-431:  62-300. 
N.  Y.  Supp.  92-240. 
Misc.   69-267;   66-75. 
Civ.  Proc.  6-305. 
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473. 

N.  Y.  f34-572. 

App.  Dlv.  38-250;  60-312;  13T- 
203     212 

N.     i.     Snpp.     70-75;     110^73; 
119*.942;    12«-«6. 

Misc.   59-267;  <W-75. 

Civ.   Proc.    14-334;    10-263. 
474. 

App.   Dlv.  80-^3;  131-6«5v  6T4 ; 
135-14. 

Misc.  28-310. 

N.    Y.    Supp.    9«fc*238;  11^-198; 
11&-61&. 

Week.   Dig.   10-447. 
475. 

N.  Y.  17-218. 

Barb.  25-336. 
470. 

nun.  14-505. 

Civ.   Proc.  0-146. 

Abb.  N.  C.  17-SOt 
477. 

N.  Y.  100-267. 
478. 

App.    DfT.    112-14. 

X.    Y.    Supp.    114-808;    115-400. 
470. 

Iliin.  61-47. 

App.  Div.  85-604  :  i2<^-660. 

N.    Y.    Supp.    83-358;    106-474; 
132-68. 

St.  Kep'r.  6-809. 

riv.   Proc.  21-39. 
480. 

N.  Y.   Snpp.   lOZ-200. 

App.  Div.  110-888. 
481. 

N.  Y.  62-139:  111*547:  16«-540; 
160-109;  201-440. 

Hun,  14-167:  .W-294:  41-260. 

App.  Div.  20-575:  36-217:  37- 
521:  53-601:  6.1-202:  67-320 
358  ;  7«1-414  ;  88-182  ;  04-442 

^oo..^^9 :    iio-6rr9 ;    1 12-14 

1 18.s;i2  ;  1 10-024  ;  120-661  . 
124-711.  732;  125-740:  124J- 
10;  127-149.  557;  131-338, 
733;  133-432:  1.34-470;  13,5- 
r>43r    140-1.'»6.    880. 

Misc.  24-45.':  28-118;  38-605:40- 
54:    41-126;   50-281 ;   68-151 
7l-,332. 

N.  Y.'  Snpp.  56-78,  740;  71-279, 
74-506  ;  85-190  ;  «8-235  ;  »7- 
55,  829  :  .  08-383  :  100-466  ; 
lo:i-83.'>.  1056:  llO-26<>;  111- 
872;   120-128;   124-650,   1066. 

Abb.   N.    C.    13-215:   18-201. 

riv.   Proc.  10-53;  21-27. 

N.  Y.  Ann.  Cas.  2-278. 
Snbd.  1. 

N-    Y     47-360:    51-108;    73-292; 

04-302:  104-543. 
Hun,  4.3-433. 
Subd.  2. 

N.    Y.    42-83:   4.3-71:    50-1:    54- 
276;  50-176;  76-1;  76-284;  81- 

1006 


296;     8S-245;     84-428;     8»-38; 

80-156;  OT-870;  105-27^.  »07- 

61;     119-668;     114-411;     ISS- 

280;    130-510;    132-518;    ISS- 

433;    158-408;    169-288;    lOT- 

199;  169*lx9. 
Hun,  10-582;  81-433;  37-102L 
App.    Div.    13-557;    20-227;    3 

104;    24-443;    2H-227;    8O-&10; 

aT-524;    42-479;    44-368:    «8- 

853;   »>Su5<Vl  :    112-602;    114- 

107;    1WK924;    188-98?   143- 

521. 
Hlsc.  7-24;  0-58;  17-33;  20^282; 

86-160,     334;    50-48;    66-570; 

63-236. 
N.   Y.  Snpp.   12^-477. 
St.  Rep'r.  0-719;  20-660;  80-413; 

46-571:  49^422;  5f>-879. 
Civ.   Proc.  4-117;  »-164;  16-213; 

17-439;  23-286. 
Abb.   N.   C.  20-286;  21-467;  28- 

432;  28-267.. 
8«bd«  8. 
N.  Y.  100-202;  160-113. 
Hod,  85-285;  66-196.  ^     ^. 
App.  Dlv.  50-288 ;  118-467. 
Misc.  12-4. 
St.  Rep'r.  40-180. 
483. 
N.   T.    170-42;    201-440. 
Hun.  41-257:  90-507. 
App.    Div.    40-640;    66-481:    68- 

&S;    80-88:    01-184,    416;   96- 

293;    117-152,    811;    119-480; 

127-343;    138-702;    189-028; 

144-429. 
Misc.   0-808  •   80-395  ;  74-521. 
N.  Y.  Supp.  35-962;  01-348:  62- 

391:     73-301;    86-89:    »&-%2l« 

9.19;    80-2S^>;    102-359;    llO- 

175;  116-569;  124-410;  182- 

665;    188-497. 
St.    Rep'r.    12-126;   14.-ftB;    15- 

903. 
Civ.  Ptw.  15-29^. 
484. 

N.    Y.    80-487;    66-332;    68-394: 

75-567;    04-22;    99-249;    117- 
t(?'    l-'S-SSl;    161-186:     163- 

86;    109-113;    170-42r    1T4- 
281;   184-51:   191-327. 
Hnn.     31-598;     32-332;     33r-2f)9« 
37-102.  518;  40-60:  41-573:  43,1 
514;  74-20, 


'^'tSv  ^iL  5"^^^-*3;    10-269. 
517:     27-71;     29-572:    SO-584 
31-494;  32-634-  89-22;  47-516- 
«2.,n88:     58-tw5.     304:     60-527i 
62-192:     68-192:     74-147;     ni 
^S'i^^  2?:51t'J*^541  ;  tOO-365  ; 
1 10-904  ;  112-26.30 ;  116-355  : 
117-30.     1.52:     124-728.     740 
781.    791 ;    126-380 ;   129-670  '; 
?22"?H'   .15?*-^55t     134-57 
136-119;  1881^   8;   140-434. 
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Misc.  »^18;  lS-370;  17-712;  18- 
64R;  30-6M;  311-361;  34-634; 
80-91;  43-306:  45-129.  326, 
470,  494;  46-175;  5<K48 ;  51- 
351 ;  55-390  ;  5W-876  ;  5T-223  ; 
71-583;  73-453;   74-245,   521. 

N.  Y.  SoBW.  84-543;  4H-24JI;  bl- 
1014;  61-30;  68-078;  69-952; 
77-518:  81-530;  r»5-10l.  158, 
982;  91-S81,  986;  92-725, 
740;  97-829;  100-520,  674; 
101-600  :  108..359,  1039  ;  105- 
200 ;  197-1060  :  109-387,  453  ; 
115-903;  llS-664;  iao-583 ; 
122-509;  125-506;  128-819; 
188-3.3. 

St.  ttep'r.  7-159;  13-852;  17-383. 

Civ.  Proc.  f^l44,  220;  11-439; 
15-253. 

Abb.  N.  C.  29^222;  23-189;  24- 
107. 

N.  Y.  Super.  57-12. 
9vl>d.  1. 

Aj>p.  DW.  82^547;  98-408;  112- 
31  ;   1:^4-728^  781. 

Misc.   62-103. 

St.  Rep'r.  5-143. 

Cir.  Froc.  9-144. 
SiribA.2. 

N.  Y.  97-594;  151-188. 

App.    Div.     104^-365 ;     117-152 ; 

Misc.  14-557:  39-111. 

N.  Y.  Supp.  36-3;  78-20a 

St.  Rep'r.  38-lOG. 

N.  Y.  Super.  52-301. 
Svbd.  3. 

N.  Y.  151-188. 

App.    Div.     l€M»k.36!»;     117-162; 
124-728. 
Svbd.  4. 

N    Y.  9T-2fr. 

App.  Div.   124-728. 

N.  Y.  Snpp.  65-320. 

N.  Y.  Super.  52^01. 
8iftbd.  5, 

N.  Y.  58-237:  12f^l8»;  139-541. 

Hun,  9-329;  51-124. 

App.   Dir.  124-728. 

!f.  y.  Swpp.  65-«n. 
8iibd.  6. 

N.  Y.   182-37,  499. 

App.  Div.  JKl-408;  124-728. 

St.  Rep'r.  88-10(L 

Civ.  Proc.  6-124. 
Subd.  7. 

Unn.  85*.72. 

App.   niv.  124-728. 

8«bd.  8. 

N.   Y.  168-168. 

Hun,   17-547. 

App.  Div.  82-547 ;  93-408  ;  124- 

7''8. 
St.  "Uep'r.  81-1.37. 
8vbd.  9. 
N.    Y.    56-371:   64-180;    108-4.VJ. 

135-239;  151-188. 
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Hud.  17-547;  40-259;  60-590;  53- 
619;  63-35;  64-22;  70-261;  S2- 
366;  87-601. 

Api).  Div.  6-548:  13-278:  35-531; 
46-354;  82-546;  88-244;  89- 
440;  101-256;  112-27;  117- 
l.')4,  843 ;  124-728,  781  ;  126- 
389;  130-617;  132-290;  140- 
531. 

Misc.  5-53;  6-155;  lO-O:  15-235; 
30-394;    88-437;    89-1 U. 

N.  Y.  Supp.  5-135;  15-857;  19- 
883;  53-330:  54-463.  822;  60- 
820;  62-391:  64-319:  65-321; 
tlM-422.  1082;  00-432 ;  98- 
104;  110-663;  115-445;  125- 
366;  132-605. 

St.  Rep'r.  3-197;  5-143;  6-768; 
12-105:  31-137:  32-322:  34- 
997;  36-227;  38-870;  40-2J)9: 
41-106;  43-595;  46-844;  63- 
441. 

Civ.  Proc.  5-139;  8-91;  9-53,  144. 

Abb.'  tf .  C.  28-435. 

N.  Y.  Super.  62-870. 

Dnij,  11-115. 
Snbd.   10. 

App.  Div.  82-547 ;  124-728. 

Misc.  60-48 ;  66-162. 
Subd.  11. 

App.   Div.  124-728. 
Snbd.  12. 

App.  Div.   124-728. 
4Ht. 

N.  Y.  139-889. 

App.  Div.  20-215;  29-572;  127- 
150;  147-390. 

Misc.  13-137.  759;  59-152. 

N.   Y.   Supp.   132-155. 
488 

N.'  Y.  88-14;  86-384;  87-250 
111-.544;  119-356;  124-253 
134-.'.39:  139-389;  157-311 
160-532;  171-579;  174-281 
180-333;    198-220. 

Hun,  32-874;  34-604;  63-212;  68- 
207;  77-427;  79-393;  86-502; 
9^^—598 

App.  Div.  12-168:  13-9:  20-215: 
23-590:  29-575;  41-512:  49- 
267:  65-121;  66-,500 ;  67-70; 
74-62  ;  75-518;  77-617  ;  79-42; 
83-244;  84-377;  87-313;  9:U 
404;  98-.565;  106-3.19:  111- 
813;  112-159;  li;i-.";7:  114- 
424,  745;  116-495;  119-387; 
120-737:  12.%-147,  739;  126- 
590;  127-1.50;  130-862;  inl- 
95;  1.^9-183:  141-526;  144- 
l.-.O;    146-8;    148-81. 

MiRc  5-588;  9-598;  16-483:  17- 
no2:  21-.%.'S:  2."5-551:  2S-i.',3; 
.10-251.  6.-19:  33-65:  36-10;  37- 
768:  .38-r)4:  .19-527;  41-314; 
4."5-n7:    71-3.32. 

N.  Y.  Supp.  4-709:  .39-873:  .19- 
n^:  47-733:  54-1065;  58-87;  01- 
521:    73-e03;    76-919,   942;    77- 
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202:  78-836:  79-280.  803:  82-44. 
817;  84-323.  753:  37-S78;  as- 
700  ;  »0-848,  977 ;  »4-401  ; 
06-639,  940:  97-673.  829;  98- 
2JS6;  101-1(H8;  1O7-406,  883; 
iio-:i09;  120-437;  127-1100; 

128-798;  131-lU2r>. 
St.    RepT.    15-088:    21-440;    31- 

250;    32-273:    35-200;    30-8.VJ; 

37-214:     38-956:     41-469;    44- 

204;  62-93;  53-369. 
Civ.  Proc.  «-352;  12-283. 
Abb.   N.  C.  19-276;  24-458;  30- 

428. 
N.  Y.  Ann.  Cas.  10-279.  n. 
Subd.  1. 

N.   Y.  63-176;  111-544. 
Ilun,  36-456. 
A  pp.   Dlv.  44-420. 
Misc.  20-49. 

N.  Y.  Supp.  45-741;   128-436. 
Civ.  Troc.  18-405. 
Daly,  13-3C6. 
Snbd.  2.  « 

N.    Y.    42-283;    66-459;    74-493; 

88-152;       108-445;        111-544; 

169-205. 
Hiin,  85-556. 

App.   Div.  67-502;  81-886. 
Misc.  20-49. 
N.  Y.  Snpp.  46-741. 
N.  Y.  Ann.  Cas.  2-278,  n. 
Svbd.  8. 

N.    Y.    40-410:    88-52;    114-359; 

122-r),S2:      133-661;      157-301; 

159-2(r>. 
Hun,  31-599;  37-648;  59-556. 
App.    Div.  67-73;  81-212;   148- 

81. 
Misc.  8-356;  18-427. 
N.  Y.  Snpp.  28-095. 
St.  KcpT.  43-459. 
Snbd.  4. 
N.    Y.    53-637;    77-164;    79-390; 

101 -14.3. 
II  un.     22-446;     33-419;     86-569: 

59-371. 
App.   I>Iv.  17-248:  68-180. 
Misc.    20-49 ;    39-708;    52-376. 
N.   Y.  Supp.  45-741. 
riv.    Proo.    14-109. 
Abb.  N.  C.  20-218. 
Dniy.   13-305. 
Snbd.  5. 
N.    Y.  64-4;  83-29;  94-286;  96- 

444;  105-183. 
Ilun,    18-141:    33-120:    48-207. 
App.    Div.   20-lCO;   77-4.J6,  464; 

123-46. 
Misc.  23-600. 

N.  Y.  Supp.  10-.'?03;  63-420. 
Ahl>.  N.  C.  16-469. 
Subd.  6. 

N.  Y.  28-438:  33-43:  37-372:  38- 

39;  45-708:  47-41)3;  62-475;  63- 

489;  129-24.3. 
Ilun.     16-482:     24-450:     32-389; 

35-41;  41-572;  54-583. 


App.    Dlv.    14-261;   89-418;   74- 

02;     77-456;     78-207;     84-430: 

93-321;    96-43a 
Misc.  38-54;  66-:i85. 
N.   Y.    Supp.    1O-303;  126-440. 
St.  Itcpr.  40-605. 
Civ.  l»roc.  4-237;  17-60. 
Abb.  N.  C.  15-477. 
Subd.  7. 
N.  Y.  38-21;  50-4R7:  56-332:  68- 

237;     60-427;     90-286;     84-22; 

90-444:    165-188. 
Hun.  5-533:  26-109;  41-572;  82- 

367;  90-359. 
App.    Div.    60-548:    67-502:    83- 

216;  94-410;  95-434;  113-802. 
Misc.  10-6:   11-207:  1.1-759:  1«- 

96;  39-640;  60-49;  62-193. 
N.   Y.   Supp.  35-942. 
St.  Rep'r.  46-933. 
Civ.  Proc.  7-58;  9-36. 
Subd.  8. 
N.  Y.  40-410;  71-1:  73-211;  77- 

171;     83-300.     9O-2S0;     92-76: 

101-328;      123-458;      143-665; 

156-451. 
Hun.  .'59-.373:  92-25. 
App.    Dlv.    7.3-145:    79-41. 
Misc.  8-356;   11-207;  20-49;  40- 

64. 
N.  Y.   Supp.  28-695;  45-741. 
St.    Rep'r.    11-283;    86-211; 

279. 
Civ.  Proc.  13-74. 
Abb.  N.  C.  15-432. 
489 
App.   Dlv.   111-813. 
Misc.  37-251. 
N.  Y.  Supp.  89-94;  89-693;  98- 

286. 
490. 
N.  Y.  108-445;  184-639. 
Hun.  33-419. 
App.  Div.  40-628:  75-518;  82-80: 

90-550:  116-67. 
MIso.   8-492:   16-96:   18-427:  20- 

49  ;  24-487  :  40-54  ;  46-404. 
N.  Y.  Siipp.  28-778:  46-740:  68- 

85  ;   78-336 :  79-751  :  81-795  ; 

86-412  ;   92-575  ;  98-286 ;  lOl- 

180;    131-1025. 
Civ.  Proc.  21-383. 
491. 

N.  Y.  Supp.  96-288. 
402. 

Ilun,  77-427. 

App.  Div.  5,S-292:  147-390. 
Misc.   24-389;  27-97;   64-158 
N.    Y.     Supp.    65-812;     98-286; 

103-R22;  1.32-1.'>5. 
Civ.  Proc.  19-44a 
493. 

Hun.  77-427, 

App.   Div.   2-559:  99-30. 

^liso.   19-216:  61-260. 

N.   Y.  Supp.  44-419:  4T-364;  90- 

711  :  9S-2S6 ;  11^716. 
Civ.  Proc.  19-448. 
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484 

N.'  T.  108-128:  128-45;  189-332. 

Hnn,  70-371;  77-427. 

App.     Dlv.     1-222;    23-305;    63- 

292:    58-366:    OO-507;    77-314; 

86-516 ;       8^-540  ;        103-279 ; 

104-197;     110-136;     113-81; 

120-170;    125-435;    127-341; 

129-18;   133-359;   139-811. 
•    Misc.  6-46;   10-205;   18-648;  26- 

421;    31-204;    32-47,    639;    83- 

126;  34-51;  36-7;  37-159;  80- 

645;     41-314,     474;     42-274, 

413;   48-199. 
N.  Y.  Snpp,  57-155;  65-812;  66- 

480;    72-45;    73-381;    74-838; 

79-246 ;  83-762 ;  92-1052 ;  93- 

505:     97-92;     98-286,     1018; 

113-214;   117-339. 
Civ.  Proc.  19-448. 
N.  Y.  Ann.  Oas.  1-74,  266;  8-886; 

9-409. 
495. 

N.  T.  128-49;  200-291. 
Hun,  80-26. 

App.  Div.  1-222;  113-81. 
Misc.  7-2;  9-56;  20-49;  89-547. 
N.     y.     Supp.    45-740;    85-677; 

98-286,  1018. 
St.  RepT.  34-294;  41-676. 
Svbd.  1. 

N.  Y.  88-25& 
Svbd.  2. 

Hun,  47-283. 
Snbd.  8. 
Hun,  21-826. 

St.  Rep'r.  42-694;  52-260. 
Abb.   N.  C.  20-346;  22-806;  80- 

294. 
Subd.  4. 

N.  Y.  90-298. 

Hun.  44-343. 

App.   DlT.   28-395;  40-626. 

Misc.  24-487. 

N.  Y.  Supp.  15-556;  53-880;  58- 

86 
Civ.' Proc.  4-368;  10-99. 
Subd.  5. 
App.   Dlv.  23-395;  44-590. 
Misc.  36-10. 
St  EepT.  28-71. 
496. 

N.  Y.  128-45. 

Hun,  80-26. 

App.  Dlv.  1-222;  40-526. 

Sfisc.  20-49;  24-487.      „     ^     _, 

N.  Y.  Supp.  45-740;  58-85;  98- 

286. 
497. 
N.  Y.  37-600;  174-274. 

Dlv.    9-249:    29-3;    41-200; 
2r)2:      117-30:      119-333; 

180-340;     131-126;     137-309. 
N.  Y.  Supp.  56-480;  79-393;  98- 

286 ;       101-1088 ;        115-215 ; 

121-718. 
How.  9-37a  , 

Keyes,  8-157.  I 
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N.  Y.  lit  -348;  128-45,  58;  129- 

237;  136-655;  150-44;  171-570; 

180-333;    198-220. 
Hun.    76-223;    77-103;    79-540. 
App.    Dlv.   2-288;   13-9;    14-261; 

20-116.    215;    28-590;    42-451; 

48-560;     82-80;    84-377,    430; 

93-321 ;      95-434  ;      107-137  ; 

109-559;   114-424,   745;   116- 

495;  119-387;  120-737;  123- 
\     46;    125-739:    132-637;    IS.'i- 

675;    144-150;    146-8;    147- 

149;   148-80. 

Misc.  5-588;  6-808;  8-698;  lO- 
827;  13-137;  22-279,  283.  43G; 
27-203;  28-153;  80-659;  82- 
284;  87-768;  41-318; .  42-30; 
44-16;    59-152;   66-110. 

N.  Y.  Supp.  29-984;  80-860;  48- 
821,  1072;  50-927;  64-620;  76- 
942;  84-753;  87-878;  88-700; 
94-954;  96-639,  946;  97-673; 
98-286  ;  101-1018  ;  107-883  ; 
110-374 ;  116-1115 ;  120- 
437;  128-798. 

St.   Eep'r.   14-909;  15-687. 

Civ.   Proc.    14-365;   21-888. 

N.  Y.  Ann.  Cas.  1-266. 
499. 

N.  Y.  107-61;  108-12;  114-359; 
119-348;  122-631;  124-24,  108; 
128-58;  129-237;  133-407; 
136-655;  141-199;  150-44;  172- 
471;  180-333;  186-18;  198- 
220;  200-21. 

Hun.  72-392;  76-223.  544;  77- 
103;  78-442;  79-540;  81-21; 
82-364;  85-173,  509;  86-307; 
87-426;  90-593;  91-612. 

App.  Dlv.  2-83.  288;  6-548;  8- 
386;  12-168;  13-9.  387;  16-45.4 
625;  18-566;  20-116,  i&5,  215; 
23-590;  24-444;  33-41;  39- 
418;  48-660;  44-162;  67-73. 
439;  73-142:  79-42;  80-343:  83- 
216  ;  84-430;  89-585  ;  93-321 ; 
95-434;  107-137;  109-559; 
111-81S;  112-159;  114-424, 
745;  116-495;  119-387:  123- 
46;  132-537:  133-675;  138- 
561 ;  141-520 :  144-150 ;  146- 
8;  147-150,  390;  148-80. 

Misc.  5-588;  6-80,  393:  8-476:  9- 
598;  10-6;  13-71,  137;  16-53G; 
17-697;  18-113.  175;  22-279, 
283,  436;  2.3-600;  28-118:  30- 
659;  32-284;  37-768;  41-314; 
42-30:  44-16:  45-37;  56-72; 
59-152;  62-57;  66-110;  €W- 
382. 

N.  Y?Snpp.  29-934:  30-567.  860. 
994;  45-64:  48-821.  1072:  50- 
927;  56-,^'W:  60-609:  64-520; 
74-a56;  70-942:  82-44:  84-753; 
85-654;    87-878;    88-700;    89- 
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693 ;  00-848 ;  94-964 j  96-36 ; 
96-366,  946;  97-673:  lOl- 
1018  :  105-1100  ;  107-883  ; 
110-^74 ;  11«-1115 ;  120- 
323,  437;  123-294;  125-4; 
ia«-440;  137-150;  128-798; 
182-155,  280;  133-118. 

St.  BepT.  60-756. 

Civ.  Proc.  14-106,  246,  297. 

N.  y.  Super.  57-28. 
60«. 

N.  Y.  130-511;  166-256;  1«4- 
110  ;  1»1-461 ;  194-476  ;  200- 
291 

Hun,  *  25-586;  82-413;  33-143; 
66-333;  71-525;  92-2. 

App.  Vlv.  20-12:  36-573;  67-211; 
BB-190;  61-65;  67-411;  69-280; 
74-44;  7<J-367;  77-314,  416;  80- 
160;  84-806,  439;  85-108;  86- 
546;  87-313.  494;  88-182.  497; 
91-304;  »3-308;  95-164;  97- 
642  ;  100-352  ;  104-21 ;  109- 
559  ;  116-857  ;  117-520,  834  : 
118-91;  119-480;  120-249, 
061  ;  122-609  ;  123-809  ;  124- 
532,  577;  126-676;  127-342; 
1J»-191:  l:<2-104;  133-359; 
135-499;  137-192,  234,  714; 
140-140 ;  141-OGl ;  145-748. 

Misc.  6-305;  7-321;  11-86;  12- 
631;  19-400,  420-  22-276,  280; 
25-13:  30-153;  31-378;  32-104, 
601;  33-125,  572;  34-50,  89,  310, 
468,  028.  093;  35-318;  36-251; 
37-158,  197.  252;  38-294;  39- 
545.  635;  40-552;  41-314;  42- 
76.  274  ;  45-324  :  46-300,  803, 
404,  440;  47-100.  238;  56- 
472;  59-223;  63-269,  437; 
70-363. 

N.  Y.  Supp.  33-714;  48-789;  49- 
401,  4'l5;  53-(i02,  828;  55-479; 
64-494:  66-119:  68-325:  69- 
1116;  71-144;  72-041;  73-641; 
74-661,  837;  75-291;  77-229, 
896:  79-245;  80-518.  552.  015: 
82-531:  84-323,  084;  85-197: 
88-528;  90-298;  91-828:  92- 
575;  93-189,  334,  480;  96-366; 
98-2.32;  lOO-llO:  102-647: 
103-1026;  107-490;  108-881; 
110-413;  112-050;  113-214; 
116-141;  116-456,  663,  947; 
117-:?39.  935;  110-297;  121- 
1048,  1109:  122-41,  369; 
12;i-240;    128-892. 

St.    Rrp'p.    1-527;   8-.501:  45-636. 

Civ.  Proc.  5-170;  6-41;  9-81. 

Abb.  N.  C.  18-151;  24-156. 

N.  Y.   Super.  59-420. 

N.  Y.  Ann.  Cas.  8-389;  9-242,  409; 

10-173. 
Snbd.  1. 

N.  Y.  45-408;  47-430;  74-61;  94- 
329;  98-511;  101-348;  110-151. 
624;  115-650;  124-636;  142- 
134;  170-1. 


Hun,  24-348:  88«367,  545;  40- 
246;   43-309;   59-186;   78-61. 

p.  Div.  6-129;  18-188;  17-329; 
«4-l&3;  26-365:  62-437;  66- 
176;  80-5;  129-16;  141-661. 

Misc.  11-622;  16-631;  17-33;  22- 
638;    38-294;    63-182;   64-43. 

N.  Y.  Supp.  29-276;  82-794;  68- 
682;   72-641;   116-678. 

St.  Rep'r.  16-177;  24-418;  87- 
543;  40-88;  67-247,  684. 

Civ.  Proc.  4-9,  342;  5-374;  9-97; 
14-444. 

Abb.  N.  C.  16-260,  270;  S8-40L 
Snbd.  2. 

N.  Y.  47-487;  60-19;  75-511;  81- 
468;  143-167;  164-288;  157- 
214;  167-183:  168-117. 

Hun,    43-525;   60-240;   70-23. 

App.  DlT.  11-99;  43-667:  58-190; 
80-2;  84-106;  124-783;  127- 
343  ;  129-15. 

Misc.  ao-60;  22-581;  84-655;  26- 
10. 

K.  Y.  Supp.  6-501,  559. 

St.  Rep'r.  4-128;  7-93;  11-86; 
86-916;  89-142;  46-636;  63- 
438 

Civ.  Proc.  1&-213. 

Abb.  N.  C.  18-377. 

N.  Y.  Super.  49-206;  69-406. 

N.  Y.  Ann.  Cas.  10-361. 
501. 

N.  Y.  47-426;  68-240;  66-618;  6T- 
103;  67-48;  80-162,  560;  87- 
601;  88-258;  89-498;  97-410; 
1O7-40;  110-65;  122-367;  124- 
108;  128-63;  131-149;  132- 
475.  522;  137-240;  148-544; 
155-404 :  165-266 ;  166-266 ; 
186-364;    200-290. 

Hun,  aO-522;  88-481:  41-162;  68- 
376;  61-178;  69-92;  70-23;  71- 
525;  77-467;  78-21;  86-556; 
86-276;  88-258;  92-396. 

App.  DlY.  4-424;  12-81:  15-104; 
17-248;  18-566;  23-395:  «5- 
208;  26-554;  27-610;  46-526: 
44-583:  47-53:  49-586;  5i>-l,^S, 
317;  51-49;  62-251:  67-211; 
58-252;  67-412:  72-213;  Ta- 
38:  80-150:  81-886:  82-200. 
624;  84-230;  86-387;  91-3553: 
98-575 :  109-413 ;  106-271 ; 
1 13-602  ;  116-721 ;  118-207, 
407.  411;  12O-.50O;  124-783; 
129-693 :  130-345 ;  181-389, 
919;  132-538;  137-192,  232, 
239,  474.  71f  ;  139-193;  142- 
519;  143-7.39;  144-434;  145- 
213  »   146—541 

Misc.  12-376;  16-97;  17-660;  20- 
49.  504;  22-104;  28-512:  24- 
587:  25-569;  26-723;  28-522; 
33-758;  34-50.  588:  36-102: 
42-661;  44-56;  46-349:  47- 
611;  49-96,  99;  64-694;  66- 
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164;  AO-247:  07-256 ;  68-693  ; 
7O-30.3,  425;  71S-345. 
N.    Y.    Supp.   6-540;    15-555;   28- 

871;  33-50;  46-34;  47-717;  48- 

226,  808;  60-1008;  92-1024;  68- 

881;   60-1028:   68-85.   860;   61- 

581.   970;   62-244;   63-942,   978; 

64-391,    749;    66-379,    711;    68- 

542.    812;    73-641;   76-191.   871; 

80-552;  81-381.   452.  1052;  83- 

760;    86-843;    »0-344;    91-179, 

570  ;  94-456  ;  96-716  ;  98-772 ; 

103-554,  873:  104-1118  ;  106- 

119;  113-573;  116-273;  116- 

1115;        120-431;        121-823. 

1048:    122-41.   369;    123-240; 

128-892  ;  131-267. 
St.    Rep'r.    12-507:    16-135;    23- 

356;    28-446:    34-631;    39-981; 

41-577;  43-371;  44-252;  64-89; 

67-247. 
Civ.    Tioc.    10-189,    286;    13-90; 

19-58;  21-82. 
Abb.  N.  C.  23-60.  268. 
N.  Y.  Super.  69-364. 
Daily   Reg.   33-1421. 
N.  Y.  Ann.  Cas.  9-242;  10-861. 
8nbd.  1. 
N.    Y.    66-420;    61-226;     82-271; 

84-272;  93-552:  118-258;  128- 

295;  131-72:  132-472;  143-547; 

144-44;    155-171. 
Hun.  22-52;  33-465;  37-387:  44- 

10;     60-589;      62-226;     66-77; 

67-142:    72-463;    81-420. 
App.    Dlv.    80-477:    38-550;    49- 

200;  67-410;  73-40;   76-519; 

120-500:  124-783. 
Misc.    10-120.    223;    16-841;    21- 

512.  713:  27-147;  33-428. 
N.    Y.    Supp.    31-7:   62-,387;    66- 

426  :  64-156  ;  78-600  ;  87-717  ; 

96-403;  130-315. 
Bt.    Rep'r.    14-97;    17-181;    19- 

486  ;  36-278  :  38-477  ;  39-171  ; 

49-209;   63-438. 
CIv.  Proc.  4-367;  8-120.  335;  16- 

58.  236. 
Abb.  N.  C.  16-177. 
N.  Y.  Ann.  Cas.  6-28a 
Snbd.  2. 
N.  Y.  60-17:  82-10;  84-272;  89- 

508;  164-119. 
Hnn.     40-497:     43-525;     44-843: 
-  63-626:  56-264. 
App.     Dlv.    6-r,17:    63-345;    72- 

213;    84-230;    118-776;    132- 

277. 
Misc. '7-152:  14-485;  16-341;  17- 

353  *   64-14 
N.    Y.'  Supp.    67-056;    108-608; 

117-26;   118-700. 
St.  Rep'r.  89-313:  43-155. 
Civ.  Proc.  7-291 ;  10-69 ;  11-210. 
Abb.  N.  C.  15-342;  20-222. 
502. 
N.  Y.  1O7-40;  166-404;  186-864. 


Hun.     42-283;    60-240;    86-414; 

92-301. 
App.   Dlv.  10-194;  82-624;  113- 

602;   131-:j8y;   132-277;  136- 

496;   137-287,   715. 
Misc.  12-57:  17-569;  20-604;  31^ 

576;   64-48;   70-425. 
N.    Y.    Supp.    6-549;    33-50:    49- 

072;     81-1052;     96-568;     98- 

772;    121-180;    122-41;    126- 

074.  • 
St.    Rep'r.    24-918;    42-604;    46- 

490;  50-677. 
Snbd.  1. 
N.  Y.  66-270;  166-672;  169-548; 

164-119. 
Hun,     26-367;     85-330;     40-187; 

63-626;  66-502:  69-02. 
App.    Dlv.    15-601;    32-402;    77- 

254  ;   110-672  ;    132-277. 
Misc.   10-222;   12-198;   21-717; 

64-387. 
N.    Y.    Supp.    28-1060;    SO-1058; 

48-140;   79-208;   117-26. 
St.    Rep'r.    12-507;    28-356;    27- 

350:  53-162. 
Civ.  Proc.  10-84. 
Subd.  2. 
Hun.  24-97;  78-20. 
App.    Dlv.    26-205;    32-159;    92- 

105;   144-439. 
Misc.  14-484;  68-459. 
N.    Y.    Supp.    85-699;    86-1121; 

108-1042. 
Snbd.  3. 
N.   Y.  92-76;  124-24;  139-534. 
Hun.  40-497. 

App.  Dlv.  132-277  ;  144-437. 
Misc.  13-41:  23-247:  24-578. 
N.     Y.     Supp.     29-66;     117-26; 

129.:Vi7. 
Civ.  Proc.  10-86,  236. 
Abb.  N.  C.  26-203. 
603. 

N     Y.    200-202. 
Hun,  18-461. 
Misc.  12-107. 
Abb.  .N.  C.  16-172. 
504. 

X.  Y.  200-202. 
Misc.  12-107. 
N.  Y.   Supp.   120-431. 
505. 

N.  Y.  59-574. 

App.  Dlv.  25-208:  119-687. 
Misc.  26-122;  49-00. 
N.  Y.  Supp.  66-1100. 
506. 
Hun,  41-278. 
App.  Dlv.  14-438. 
Misc.  8-150. 
N.  Y.  Supp.  26-768;  29-303;  66- 

1100:  104-3*0. 
St.  Rep'r.  4-674. 
507. 

N.  Y.  107-35. 
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Hun,  T4-123:  T8-B2.  80;  79-571; 

84-504;  02-2. 
App.  Dlv.  4-425:  27-519:  S88-377; 

33-454;    37-610;     44-439;    58- 

357;  00-69;  73-112:  77-416;  80- 

150;    103-279,   282;    113-834; 

110-480;    124-573;    126-435; 

127-342  ;     128-473  ;     129-16  ; 

133-363;    137-629;    180-848; 

144-518. 
Misc.  9-308;  10-204:  14-332;  16- 

275.    624;    10-3,    16,    400,    426; 

20-300;  22-531;  26-10,  18,  551; 

26-692;    30-155:    33-125;    34- 

60,    589;    86-820;    87-252;    89- 

547,   635;   44-208;   68-107. 
N.  Y.  Supp.  29-263;  30-309,  945; 

33-332,    414;    60-509;    61-155; 

63-820:    66-258:    67-155:    68- 

826;   69-132,    728;    71-144;   76- 

402;    79-312;   80-552,   615;  92- 

1052  ;       103-1026  ;       112-830  ; 

113-214;    114-220;    116-141; 

121-1109;   129-431. 
St.  Rep'r.  12-506. 
Abb.  N.  C.  29-209. 
N.   Y.   Ann.  Caa.  1-72;  5-68;  8- 

386;  9-409. 
608. 

N.  Y.  109-329. 

Hun,  62-553;  74-123. 

App.  Dlv.  52-449:  63-61:  77-416: 

86-516;    103-275,    282;    106- 

156:    1O7-10:    113-660,    834; 

126-435;    128-345,  847;   130- 

316,  566;  144-518. 
Misc.     14-322;     19-400;     26-245; 

30-43,  48;  33-1.32:  34-588;  36- 

320  ;  41-314 ;  46-146  ;  61-500 ; 

70-136. 
N.   Y.    Supp.   61-155;  56-62:  66- 

73:    67-1024:    70-369;    71-144. 

348;    79-312:    83-762  ;  87-494 ; 

92-1025,   1052;  112-748;  124- 

735:  129-431. 
Cir.  Proc.  23-187. 
Abb.  N.  C.  31-56. 
N.  Y.  Ann.  Cas.  1-73. 
609. 

N.  Y.  200-291. 
Hun,  22-586. 
App.    Div.    137-509. 
Misc.  12-197. 

N.  y.  Supp.  121-1048 ;  132-421. 
N.  Y.  Ann.  Cas.  2-281. 
App.  Dlv.  114-603.  , 
610. 

N.  Y.  Supp.  99-1052. 
611. 

N.  Y.  136-458. 

Hun,  25-277;  63-191. 

App.  Dlv.  49-384;  90-500;  114- 

003;   130-569:   137-400. 
Misc.  16-124;  64-73. 
N.     Y.     Supp.     63-572;     86-528; 
104-494;     115-34;     121-718; 

128-707;    132-335. 


Clv.  Proc.  19-378. 

N.   Y.   Super.  48-208;  64-3;  67- 

120.  • 

512. 

Hun,  26-277. 

App.  Dlv.  49-884;  114-603. 
Week.  Dig.  16-218. 
618. 
App.    Dlv.    114-608. 
Misc.   74-482. 
N.  Y.  Supp.  99-1052. 
614. 
N.  Y.   169-219;  200-291.  292. 
Hun,  87-245. 
App.  Div.  21-7;  22-476:  88-182; 

93-1 21  :      10O-352  :      1 14-603  ; 

119-579;    137-314;    138-438; 

141-427;    141-910. 
Misc.  8-224  ;  11-85  ;  15-461 ;  48- 

575  *  62—91 
N.  Y.  Supp.  568-564;  32-814;  83- 

1047;    47-264;    48-30;    86-976; 

91-828:      92-736;      116-1011; 

116-597:    122-29.    800;    128- 

25,  723,   817. 
St.  Rep'r.  4-127. 
Clv.  Proc.  19-68.  815. 
How.  64-211;  60-48. 
516. 

N.    Y.   166-257;    198-453;  aOO- 

291 
Hun,  89-370. 
App.      Dlv.      92-165;      138-438; 

141-910;   142-432;   143-285. 
Misc.  62-91. 
N.    Y.    Supp.    86-1122;    89-564; 

116-1011;    122-800;    128-723. 

817 
Clv.  Proc.  1-204. 
516. 

N.    Y.   126-660;   169-219;    198- 

453 
Hun.  73-80;  74-424;  79-389;  88- 

66. 
App.  Dlv.  16-476;  51-807:  71-37; 

84-480;    86-546;    87-261;    93- 

121 ;  111-319  ;  116-301 ;  128- 

323;  137-576;  138-468;  140- 

872;   141-473;   141-871,    910; 

143-574,  869 ;  144-408. 
Misc.   8-224;  69-255:   62-91. 
N.  Y.  Supp.  29-770:  44-486:  84- 

63;   75-678;  83-756;  84-319; 

112-675:    116-1011;   122-237. 

822;    125-710;    126-324,    478, 

723;   129-238. 
Civ.   Proc.   19-66,  68. 
Abb.  N.  C.  21-63. 
How.  62-253. 

N.  Y.  Ann.  Cas.  4-219;  7-288. 
617. 

N.  Y.  81-251. 
N.  Y.  Super.  48-21. 
Week.  Dig.  9-274. 
518. 
Hun.    21-340;    28-061;    77-428; 

88-694. 


loia 


NOTES. 


App.  Dlv.  12T-150  ;  131-95  ;  144- 

050. 
N.  Y.  Supp.  ft4-891;  88-557. 
518. 

N.    Y.    97-370;    133-433;    ITO- 

439 ;  184-120. 
Hun,  82-242. 
ApD.  Div.  11-98;  38-418:  48-304 

43-305 ;       H5-46 ;        110-394 

127-150 ;     130-637 ;    131-642 

132-400. 
Misc.  11-218;  13-137;  14-80;  28- 

524,  620  ;  38-529  ;  45-237  ;  66- 

472 ;  «:i-236. 
N.  Y.  Supp.  28-564;  60-896;  61- 

188;    71-929;    82-1005;    87- 

88;  111-354;   116-760. 
N.  Y.  Super.  50-305. 
O. 

N.  Y.  87-40:  138-291;  188-55. 
App.     Dlv.    38-69;    83-166;    84- 

440. 
Misc.  28-572:  48-336. 
N.  Y.  Supp.  88-235. 
Civ.   Proc.   14-6. 
How.  64-509. 

Law  Bull.  4-ia 
621. 

N.  Y.  130-406;  136-458. 

Hun.  36-1G8;  43-521;  60-236; 
60-292;  77-427;  78-57;  78-164; 
85-84;  87-340. 

App.  Dlv.  35-186,  608;  40-623; 
40-422;  68-234;  68-52;  61-190; 
73-30D;  105-56;  108-317;  114- 
139;  115-351;  116-82;  118- 
382,  391;  124-812;  136-149; 
138-316. 

Misc.  8-472:  26-39;  27-122:  41- 
018  ;  67-572  ;  68-320  ;  74-522. 

N.  Y.  Supp.  56-179;  56-362;  58- 
516;  63-422:  68-806:  68-86; 
70-437  ;  76-851  ;  85-^88 !  87- 
234 ;  88-618;  101-241 ;  120- 
415  ;  123-1026  ;  124-757  ;  133- 
1079.  •      • 

St.  Rep'r.  3-175. 

N.  Y.  Ann.  Caa.  2-118. 
622. 

N.^r.  114-518;  135-189;  168- 
217;  184-157. 

Hun.  46-1;  51-248;  65-358;  68- 
456;    73-80:    82-290;    86-3G. 

App.  Div,  16-205:  20-167;  22- 
546;  23-212;  .'50-2<?7:  31-301; 
38-162:  48-422:  SO-.'VSS:  51- 
390;  62-421,  433:  65-112:  68- 
448;  76-114:  80-6:  81-143:  84- 
480;  88-92!  85-147;  87-54.  67; 
88-210 ;  11 1-319 ;  116-400 : 
141-912 ;  1 15-571 

Misc.  7-542;  8-225:  8-.3n0:  11- 
47;  15-26;  17-33;  18-426:  22- 
iqp.^538;  26-79,  696:  27-704: 
40-305:  44-497;  45-340;  62- 
91  *  67-'^7y 

N.  Y.'  Supp.  48-531.  10.^4:  51-967. 
66-542;    63-422;    70-1130;    71- 

1013 


114-285 ; 


62;  72-573;  74-1026;  78-78?- 
80-1085;  87-768;  88-745;  88- 
658;  80-340;  87-744  ;  116- 
1011;  126-723;  128-879. 

N.  Y.  Super.  68-141. 

N.  Y.  Ann.  Cas.  6-S2. 
623. 

N.  Y.  103-242;  131-490. 

Hun,  33-238;  66-37. 

App.  Dlv.  117-471;  124-784; 
138—713. 

Misc.  8-549 ;  32-288 ;  48-494  : 
64-249. 

^•«J-  Supp.  28-787;  34-784;  66- 
366;  85-910;  102-626;  104- 
397;    123-762. 

Civ.  Proc.  6-30;  14-3. 

Abb.  N.  C.  21-214. 
624. 

N.  Y.  110-150. 
Hun,  46-397. 

App.   Dlv.  84-306;  88-247. 
Misc.  26-202. 
N.   Y.  Supp.  82-642. 
Civ.  Proc.  14-443;  21-28. 
Abb.  N.  C.  14-36. 
Dem.  2-429. 
625. 

Hun,  83-152;  61-49. 
App.      Div.      86-562 ; 

121-635;    137-879. 
Misc.    28-573;    32-107.    429:    40- 

206;  48-590;  48-306. 

^\  J,vS"PJ5-  «6-428:  66-745;  8.1- 
1019;    88-525;    88-769;    106- 
303;   1.30-873. 
St.    Rep'r.   38-826. 
Civ.  Proc.  7-447;  8-448;  21-60. 
Week.   Dig.    23-286. 
N.  Y.  Ann.  Cas.  7-374. 
Snbd.  1. 

N.  Y.  133-278. 
App.  Dlv.  47-392;  117-124. 
N.  Y.   Supp.   102-886. 
Snbd.  8. 
Hun.  24-348;  27-370;  41-59;  46- 

398;74-.347. 
App.  Dlv.  84-306;  146-571. 
Misc.     18-628;     26-202;     27-496; 
31-275. 

N.  Y.  Supp.  55-1004;  68-411;  64- 

42, 
St.  Rep'r.  2-275. 

91^.  Proc.  11-5;  16-264;  18-243. 
Abb.  N.  C.  20-4. 
Daly,  18-36. 
526. 

N.    Y.    64-574;   84-674;   110-150. 
Hun.  25-158;  27-369;  41-58;  48- 

471;  61-49. 
App.     Dlv.     44-.31;     62-482:     88- 

247;   114-285;   137-879. 
Misc.    7-360:    17-7.'?6:   24-J>2:   32- 

107  :  43-589  :   48-;J06  :  60-3r)7. 

^oJvr"P5l-  ^®-407;  65-114,  427; 

88-525;  8f>-769. 
Civ.   Proc.  8-70;  14-443;  18-241. 
Abb.   N.   C.  20-2. 


( 


NOTBS. 


Week.  Dig.  15-211.    ^^ 
N.  Y.  Ann.  Cas.  7-374. 
S27. 

N.  Y.  200-291. 

Hun,  33-143;  73-211. 

N.   Y.   Siipp.  48-866. 

How.  67-230. 
528. 

N.  Y.  62-596;  74-307. 

Hun.   13-494;  25-151. 

App.   DIv.  62-482. 

Misc.  30-66;  48-495;  66-534. 

N.  Y.  Supp.  69-1016;  e2-883; 
06-910;    106-943. 

Civ.   Proc.  6-117. 

Week.  Dig.  22-188. 
620. 

App.   Dlv.   138-718. 

Hun,   66-37. 

Civ.  Proc.  6-30. 
630. 

Hun.  26-335.  ^_  ^^^ 

Misc.  11-047;  60-47;  62-422. 

N.  Y.  Supp.  97-829:  116-647; 
121-1018. 

Civ.  Proc.  6-412. 

Abb.  N.  C.  18-363. 
631. 

N.  Y.  84-498;  97-272;  120-23. 

Uun.  27-515;  28-215;  40-47;  49- 
233;  50-5;  61-210:  71-256; 
72-442;  75-428:  82-359. 

App.  DIv.  3-188:  21-236:  38-565; 
37-534:  64-615:  65-162;  68- 
483;  69-143;  73-319.  509;  74- 
74;  77-318:  83-63.  629:  88- 
1.S3,  2'M;  90-256;  114-113; 
1HI-1:^3.  3.^.0;  110-427;  120- 
642:  132-848;  138-787,  898; 
140-sa9  ;   146-469. 

Misc.  10-8:  15-4ir):  22-145;  24- 
378:  3O-.301:  36-838;  39-424; 
44-16.-):  4.'5-202;  47-6;  49- 
321;  63-254. 

N.  Y.  Supp.  lS-.->n8:  47-669;  49- 
937;  72-248,  593;  74-981;  76- 
672;  77-251;  SO-'Jl;  82-490, 
493:  86-428:  8S-96<]:  89-794; 
00-940:  0 1-872:  08-105;  99- 
681;  101-004:  115-124;  116- 
720;  121-424;  12.'l-12,  431; 
125-80;^;  129-377;  131-271. 

St.  Rpp'r.   12-71. 

Civ.    Proc.    14-57.    99,    167,    252. 
274;  15-24.  134.  182:  19-71.  72, 
74.  207;  21-89.  304;  23-237. 
N.  Y,  Super.  55-156. 
N.  Y.  Ann.  Cas.  6-21.  221. 
532. 

N.  Y.  114-518;  133-247. 

Hun.     47-281;     75-428;     90-580; 

01-188. 
App.  Div.  16-187;  20-5:  37-414; 
53-87  :  58-382  ;  00-171  ;  lOO- 
602  ;  118-431  ;  140-422. 
Misc.  16-56.  170:  26-298:  34- 
234:  60-530;  61-112;  71-28; 
72-382. 


^?& 


N.  Y.  SopD.  36-S46;  66-1043;  66- 
1093;  62-1127;  90-962 ;  96- 
93;  104-33;  112-1111:  136- 
352;   127-184. 

St.  Rep*r.  26-316. 
633. 

N.  Y.  101-334;  133-246. 

Kun,  13-288;  72-400. 

App.  Div.  16-384;  34-132»  237; 
87-575;  42-248;  43-557;  68- 
298;  70-435;  83-550;  117- 
457;  119-575;  123-12;  137- 
604  ;  141-457  ;  148-46. 

Misc.  11-47;  14-650;  16-629:  20- 
690;  22-276;  24-227;  25-231; 
4O-107;  44-219;  47-416;  60- 
505;  67-649;  68-382. 

N.  Y.  Supp.  64-527,  629;  55-73: 
50-19;  64-290;  76-484;  82-151:: 
88-1044  ;  100-406  ;  102-544  ; 
104-100;  107-452;  108-883 : 
113-997:  122-306;  126-201; 
132-1058. 

St.  Rep'r.  4-36. 

Abb.  N.  C.  9-301. 

How.  6-272. 

Week.  Dig.  12-346. 

N.  Y.  Ann.  Cas.  10-425. 
534. 

N.  Y.  76-397,  564;  86-884;  113- 
662. 
,.  Dlv.  34-131;  38-36;  39-519: 
!b-l  72  ;     136-374  ;     139-798 ; 
142-79. 

MI.«c.  11-130;  20-242;  24-389; 
40-307;  50-281. 

N.  Y.  Supp.  31-1021;  46-79i:  46- 
528;  64-629;  100-466 :  112- 
1107;  120-397;  124-401. 

Civ.  Proc.  7-219;  14-138.  428;  15- 
332 

Daly.*  10-344. 

535. 

N.    Y.    60-122;  -76-495;    77-182; 

81-246;  87-281;  118-179;  177- 

136 ;  194-312.  321, 
Hun.  16-569;  23-200;  73-84;  86- 

482 
App.    Dlv.    16-82.    271;    22-404: 

^4-91;   26-74;  89-518:   62-449; 

67-598;  72-184:  74-305:  79-40: 

81-153;  86-516;  109-853:  111- 

482.    489;     120-575;     124-777: 

135-369;   140-314. 
Misc.    14-332;   37-506;   41-356; 

40-487;  56-571 
N.  Y.  Supp.  66-73;  75-1084;  76- 

429  ;  77-597  ;  83-762  :  84-764  ; 

06-822 ;     97-908.     911  :     104- 

1 081  ;       100-238 ;       12<»-884 ; 

125-212. 
St.  Repr.  12-649. 
Civ.  Proc.  8-13S. 
N.  Y.  Super.  62-302. 
536. 

N.  Y.  03-515;  149-476. 
Hun.  23-50;  26-498;  79-563. 
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App.  Dlr.  4-115;  16-82,  88:  18- 

it^'«^t*-324;    48-203;    5^449; 

ee-250;       80-292;       86-516; 

140-314;   14il-397. 
Misc.    10-678;   14-332:  42-76. 
^Jf'  ®"J?P-  «6-619:  65-78;  T8- 

23;     80-225;     83-762;     105- 

o.H?'  .^^-212^;  13»-»68.. 
St.  Rep'r.  2-84. 
Abb.  N.  C.  31-56. 
How.  67-447.     • 
N.  Y.  Ann.  Cas.  1-276. 
Law  Bull.  4-31. 
D3T. 

N.  Y.  T4-88. 

Hun/ 21-332:  KS-375:  88-601. 
App.  Dlv.  27-20;  82-171;  65- 
405;  36-579:  61-64;  6^-601; 
76-412  :  82.i01  ;  09-bl4  ;  118- 
7:  120-677;  123-809:  134- 
759;  138-88;  142-79;  143- 
144  ;  144-551 ;  146-321. 

Misc.  0-439;  13-193;  17-33;  20- 
142;  26-489;  37-51;  39-545;  41- 
813:  43-417;  54-144;  56^65; 
65-679;  67-228. 

N.  Y  Supp.  50-108:  62-965;  56- 
614;  57-473;  69-1115;  105- 
278;  115-141;  124-473:  180- 
781;  138-704. 

Civ.  Proc.  19-359. 
538. 

Hun,   76-574;  88-601;  92-2. 

App.  DIv.  4-423;  39-425;  61- 
04;  123-809;  134-759;  146- 
321. 

N.  Y.  Supp.  53-770:  56-614;  69- 

1115;    70-1011;   115-141;    110- 

451. 
Civ.   Proc.   14-224;  19-375. 
N.  Y.  Ann.  Cas.  9-168. 
689. 

N.  Y.  141-84. 

Hun.*    59-137';     69-413;     70-488; 

89-11.  572. 
App.  Dlv.  16-609;  23-27:  33-174: 

45-98  ;  87-465  :  97-136  ;  102- 

584;  108-99;   112-15. 
Mlsc.^  7-375;  10-633;  12-80;  24- 

388;  48-212. 
N.^gi[.     Supp.     48-383;     92-924; 

Civ.  Proc.  14-130,  283;  15-56. 
540. 

N.  Y.  141-84. 

Hun.  70-488:  89-11. 

App.  Dlv.  87-465 ;  97-136 ;  108- 

99;  112-15. 
Misc.  10-654:  24-38a 
N.  Y.  Supp.  98-53. 
Cly.  Proc  15-56. 
641. 


Misc.  7-875;  24.88a 
NjY.  Supp.  68-401;  81-299;  97- 
900. 

Civ.  Proa  14-180. 
542. 

N.  Y.  128-138 ;  194-392. 

Hun.  44-530;  60-244. 

App.  Dlv.  7-566;  11-522;  13-94; 
20-325:  29.3f4j  41-411;  53^ 
627;  79-22;  85-580;  97-534; 
110-216;  112-15.  122.  128 
115-343;  117-471;  1^7-449 
809;  128-604;  180-21;  135- 
362;  137-398;  142-80;  147- 
374. 

Misc.  8-95;  14-182;  28-445:  20- 
268;   27-50:   41-558;  52:637; 

M  *^"260  ;  54-302  ;  67-584. 

N.  J;  Supp  28-1006;  48-788;  53- 
554;  56-480;  58-822;  65-729; 
79-1011;  95-114;  901216;  97- 
270;  98-53.  83,  136;  1OO-1029; 
IJJ'fJ?*  626;  103-77,  1086; 
121:718.'  ^^'      114-459; 

Civ.  Proc.'l4-6;  19-161.  378. 

Abb.  N.  C.  20-1;  31-254. 

N.  Y.  Ann,  Caa.  1-25. 
548. 

Hun.  20-516. 

App.  Dlv.   18-94;  112-15;  117- 

472. 
N.  Y.  Supp.  89-564;  102-626.  642. 
Civ.  Proc.  19-63. 
544. 

N.    Y.    101-540;    128-324;    152- 
201;  198-138. 

Hun,  32-612;  70-47;  74-270. 

App.  Dlv.  6-379:  11-100;  16-75; 
17-530;  24-134;  27-2;  28-172 
29-575;  33-554:  41-570:  40- 
163 :  48-499;  58-121;  69-281; 
72-290;  77-844;  82-330;  HSi~ 
228;  95-625;  99-285;  102- 
249;  100-518;  112-15;  117- 
236;  122-614;  123-413;  12S- 
325;  1.33-738:  l.t4-470.  651; 
136-381;   144-.358. 

Misc     7-61;    8-495:    11-395;    14- 
46^658  ;  42-638 ;  45-264  ; 

^'^Z'  '^"RP-  ^S-754:  44-691:  45- 
704;    48-316;    50-886;    58-724; 


61-736;  68-651:  74-661;  79- 
74.  408:  83-315;  92-963;  90- 
519;  98-53;  101-1060;  107- 
507,  1110:  112-r^i:  ii8-i34: 
119-347.  454;  120-1015;  128- 
1042. 

St.  Rop'r.  71-25. 

C«J-    Proc.    14-187.   293;    19-448; 

Abb.  N.  C.  27-189;  31-254. 
N.  Y.  Ann.  Cas.  2-121. 
545. 


N.  Y.  141-84. 

Hun,  89-11.  .,..,. 

Ann.  Dlv.  12-198;  23-27;  45-98;         N.  ^     1SH23. 
87-420,  465;  111-374.  I      Hun.  17-604;  18-84a 
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104- 
114- 

543; 


App.  Dlv.  M-476;  28-512;  22" 
510:  49-866,  640;  68-876;  T5- 
^;  7SI33O  77:313;  93-323; 
»«^.125 ;  97-54  ;  108-296  ;  HO- 
794  ;  119-795  ;  124-621  ,129. 
18    694;    l»5-544;   186-162. 

Misc.  26-282;  82-47,  163;  84-30. 
685-  87-367;  89-547,  548:  41- 
573  ;  433l7  ;  44-570  ;  »l-409  ; 
53-460;    55-367;    69-74;    72- 

478 
N.  Y.'  Supp.  47-1099:  48-30;  63- 

526;    68^857;    70-1094;   7Ci-460; 

77-957;    78-414:    79-244,     245; 

85-146  :   90-133  ;  96-718  ; 

787;    109-221;    113-214; 

139;    115-141;    120-181, 

123-1015;   130-787. 
Civ.  rroc.  7-62,  314 ;  15-72. 
How.  68-220. 

N    Y.  Snoer.  45-414.  ^^ 

S:  Y.  Ann.  Cas.  8-386;  9-408;  10- 

173. 
546. 

HuJ;  12-92-;  26-442;  86-70;  59- 
129 

App.'Dlv.  18-124;  36-579:  44- 
532;  62-260;  71-413,  421;  85- 
143-  88-183;  98-315;  112-15; 
l^d-133;  118-832;  '  120-6;U: 
122-259,  283;    126-301;   127- 
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Misc.  *10-28:  14-82:  10-483;  20- 
282,  300;  45-202,  266;  40- 
321  ;  53-460  :  61-438  ;  67-258. 

N  Y.  Supp.  70-1123;  75-902,  903; 
83-143;  84-6Cl>:  «5-1113;  80- 
959;  90-680;  98-53;  99-841; 
103-835;  105-75 :  „  106-707, 
780  ;  110-403  ;  111-872  ;^112- 
518:  114-800,  898;  115-495; 
122-209,  694. 

St.  Rep'r.  59-379.  _     ^^  ^ 

Civ.  Proc.  19-56,  68.  321;  21-89. 

Abb.  N.  C.  10-474. 

N.  Y.  Ann.  Cas.  7-98. 

547 

N.*  Y.   129-209;   199-530;  200- 

20 
Ann!  Dlr.  130-391,  452,  560, 
"^^^4;  131-9,  20:i;  1.^2-181,  W(;. 
783  133-71:  134-3J1,  4SS. 
.561;  135-421,  4:\Ty,  585;  137- 
501  13S-274,  514,  810;  139- 
26.  741;  140-i:',.5.  4.^0;  141- 
800;  14,3-14.3,  026;  144-lGy, 
330,  537,  5.10.  559. 


188, 
Misc. 
200 


60-504;    62-1202. 
65-.300,      ^'^'■ 


:>:>;> 


67-228.      574, 


58ri : 

73-402 


401:    64- 
66-613; 
68-103, 
;  74-204, 


470  ;  70-337 
230,  561. 
N.    Y.    Snpp.   112-650;    113-780, 
810,     0S3:     115-:t4,     6i;     117- 
\YM;    il9-7or.:     t'2i}-:\:v.\.     771 
060.  071:  121-1110:  i'-i2-30(»; 


123-341,    491;     124-473,     504, 


550,    750.    815;    126-90,    709; 
127-697:    128-722,    781.    791, 
931  ;  129-846 ;  132-670 ;  133- 
281,  560,  823. 
549. 

N.  Y.  58-640;  67-1;  69-188;  74- 
491;    80-408;    101-1;    122-557; 
125-363;  159-50;  171-235. 
Hun,   11-38;  18-304;  22-63;  68- 

558. 

App.  D!v.  4-548;  26-516;  29-437; 

68-12;  85-194,   579;  88-2;  90- 

206  ;  93-410  ;  96-88 ;  101-598 ; 

107-543;     111-543;     116-337; 

135-282;  140-530. 

Misc.    18-364;    22-524;    54-117; 

66-223;  67-169. 
N.   Y.   Supp.  50-300;  53-59;  65- 
382;     7,3-935:     74-194:    83-1  S-x 
287;    84-372:  92-29.  £20  ;  96- 
191:     110-49;     115-686:     116- 
1028;  122-1023;   130-839. 
St.  Rep'r.  28-4;  33-25;  38-588. 
Civ.  Proc.  14-320.  352;  15-419. 
Abb.   N.   C,   18-230;  21-257;  28- 

266. 
How.  N.  S.  1-8. 
Daly,  9-516;  14-448. 
N.  Y.  Ann.  Cas.  6-66,  282. 
Sobd.  1. 
Hun,  44-4. 
App.  ,Dlv.  16-470. 
Misc.  18-99. 
N.  Y.  Supp.  44-964. 
Sultd.  2. 

N.    Y.    88-148:    45-849;    51-694; 

53-260:    56-456;     68-273:     70- 

486;    77-427,    589;   80-202:   84- 

239:  93-363;   96-100;   108-690: 

1 26-511 :       132-507 ;       159-57 : 

171-235 

Hun,  10-587;  14-519;  20-22;  27- 

26;  28-339;  30-9;  83-114:  87- 

508;  44-3;  56-344:  57-594:  58- 

558:  59-149:  72-462. 

App.    Dlv.    16-417:    81-291:    39- 

21;  92-277:  67-514;  68-14:96- 

90;    104-25;    107-541;    109- 

750;   115-769;  181-292. 

Misc.    19-130,    356;    23-723:    29- 

678;  30-535;  36-487;  57-496. 

N.    Y.    Supp.    4-3;   6-406:    9-222; 

16-670;     44-954;     52-988:     59- 

721;  78-935;  90-344:  98-285. 

St.    RepV.    17-974;    85-560;    36- 

709:  42-821;  44-168. 
Civ.  Proc.  8-267,  420;  9-225,  14- 

3.">6;  15-16. 
Abb.  N.  C.  16-475:  18-262. 
N.  Y.  Super.  52-236. 
Snlid.  3. 
N.  Y.  70-492. 
Hiin,  30-554. 
Siil»4l.  4. 
N.  V.  55-93;  59-156;  67-590:  TO- 
486. 
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Hnn,  20-54;  24-639;  26-147;  2T- 
267;  28-478;  43-407;  88-373; 
86-29. 

Add.  Dlv.  1-155;  2-92;  26-515; 
88-249;  S2-277;  87-228;  96^ 
«8;  106-286;  llT-352;  130- 
617. 

Misc.  11-276;  19-860,  512;  20- 
404;  22-524;  29-678;  4^2U«, 
215.   340. 

N.  Y.  Supp.  4-3;  6-897;  6-197; 
31-912;  38-367;  36-978;  46- 
1041;  61-965;  88-1079;  94- 
700;  102-427;  116-445. 

St.  Uep'r.  8-568;  15-989;  23-62; 
80-828;  41-226;  46-293. 

Civ.  Proc.  8-420;  10-170;  12-426; 
14-352;  16-138;  18-278. 

Abb.  N.  C.  20-222:  21-257;  22- 
456;  28-94;  26-896. 

N.  Y.  Super.  49-274;  60-175,  870. 

Daly.  12-518. 

How.  N.  S.  1-89;  2-621;  8-177. 

N.  Y.  Ann.  Cas.  10-418. 
660.  / 

N.    Y.    98-363;   94-473;    1O3-690; 

132-518. 
Hun.  29-288;  ST-506. 
App.    DlT.    81-293:    82-542:    90- 

206  ;  96-89  ;  116-337  ;  127-40. 
Misc.  16-178;  22-524;  29-678;  88- 

331;   68-32;  68-378. 
N.    Y.    Supp.    77-900;    108^838; 

116-111^ 

St.  Rep'r.  8-289;  4-305;  6-162. 

Civ.    Proc.    14-350,   354,   438. 

N.  Y.  Super.  62-554. 

N.  Y.  Ann.  Cas.  6-65. 
661. 

N,  Y.  86-502;  128-519. 

Hun,  21-431. 

App.   Div.   H8-2;   131-293. 

Misc.  68-88. 

N.  Y.  Supp.  84-489,  1009;  108- 
838 

St.  Rep'r.  17-66. 

Civ.  Proc.  14-354,  488. 
662. 

N.  Y.  86-502. 

Hun,  22-555;  78-247. 

N.  Y.  Supp.  28-868;  66-748. 

St.   Rep'r.  69-248. 

How.  61-365. 
663. 

N.   Y.   196-404. 

App.    Dlv.    70-435. 

Misc.  23-725;  68-364. 

N.   Y.    Supp.    84-1009;    109-675. 

N.  Y.  Super.  62-236. 

N.  Y.  Ann.  Cas.  6-282. 
666. 

Misc.  46-214. 

How.  39-432. 

Sweeny,  2-851. 
560. 

II  un.  15-446:  22-63. 

App.   Div.    14O-530. 


667. 

N.  Y.  77-589. 

Hun,  14-389. 

App.  Div.  86-579;  87-228:  111- 

643;  119-89 ;  •14O-530. 
Misc.  11-276:  19-609:  88-331. 
N.    Y.     Supp.    83-287;    97-942: 

103-1038;  130-839. 
Civ.  Proc.  7-53. 
How.  Q4-305. 
Week.   Dig.  6-185,  570. 
668. 

N.   Y.  74-491;  126-364;  132-519. 

Hun,  20-53. 

App.    Div.    2-92;    86-579;    122- 
017. 

Misc.  66-223;  67-169. 

N.     Y.     Supp.     116-1028;     122- 
1023. 

Civ.  Proc.  16-14;  19-121. 

Abb.  N.  C.  21-257;  22-455. 

Week.  Dig.  16-502. 
569. 

App.    Dlv.  81-841. 

Hun,  16-46;  81-281;  88-114;  68- 
471. 

Misc.  6-488. 

N.  Y.  Supp.  60-1047;  88-287. 

St.  Rep'r.  4-509. 

Civ.   Proc.   16-224:  28-289. 

Abb.   N.  C.  21-321. 

N.  Y.  Super.  69-167. 
660. 

Civ.  Proc.  14-438. 

Abb.  N.  C.  21-32L 
661. 

Hun,  88-114.    ^ 

Civ.  Proc.  16-6. 
662. 

How.  64-519;  66> 
863. 

Misc.  41-554. 
664. 

N.  Y.  69-110. 
666. 

N.  Y.  188-55. 

How.  66-1. 
667. 

N.  Y.  126—864 

App.' Dlv.  2-388;  16-480;  67-615. 

Misc.  60-145. 

N.  Y.  Supp.  73-977;  112-1009. 

St.  Rep'r.  2-645. 

Civ.  Proc.  16-6;  19-121. 

Daly.   7-103. 

Week.  Dig.  10-466. 
668. 

Hun,  14-518:  22-557:  60-137. 

App.    Div.    2-338;    16-480;   44- 
396;  121-882;  123-691. 

Misc.   36-836:  38-121;   62-518. 

N.  Y.  Supp.  74-985;  77-101;  91- 
210:   108-65. 

Civ.   Proc.   14-438;   19-121. 
572. 

N.  Y.  132-520. 
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Hnn.  22-13.  491;  44-475;  72^99; 

H5-378;  88-409. 
App.   Div.  31-293;  85-194;  88-2; 

81-548. 
MIflC.    23-725;    28-616;    40-210; 

44-29. 

N.   y.   Supp.  81-23;  32-969;  34- 
843;    S2-986;    61-966;    81-682; 
83-135;  84-489;  88-722. 
St.    Rep'r.   3-532:  5-334;  27.26a 

Civ.   rroc.   14-350;  21-294. 

N.  Y.   Super.  54-1.  129. 

N.  Y.  Ann.  Cas.  4-816;  6-66. 
573. 

App.  Dlv.  58-540. 

Abb.  N.   S.  13-148. 
574. 

Week.  Dig.  23-85. 
575. 

N.    Y.   84-222;   81-562;    114-55a 

Hun,  48-210. 

App.  Div.  62-262. 

Misc.   58-33. 

N.  Y.  Supp.  70-1117 ;  108-888. 

Civ.  Proc.  11-86. 
Snlicl.  1. 

II un.  21-433. 
Siiba.  2. 

N.    Y.    48-143;    80-202;    165-45L 

Hun.  85-378. 

App.  Dlv.  8-272. 
Snbd.  3. 

N.  Y.  118-187;  122-554. 

Hun.  44-476. 

App.  Dlv.  78-426,  427. 

St.  Rep'r.  5-324. 

Civ.  Proc.  11-409;  12-248. 

Abb.  N.  C.  18-58. 

N.  Y.  Ann.  Cas.  7-211. 
576. 

How.  58-410. 
57S. 

Misc.  14-115;  16-563. 

How.  61-396. 
578. 

N.  Y.  30-472. 

Hun.  8-566. 
580. 

N.  Y.  83-57. 

Misc.   16-563;  27-173. 
582. 

N.  Y.  Supp.  108-838. 

Misc.   58-33. 
583. 

Abb.  N.  C.  18-820. 
684. 

App.  Div.  76-117. 

Abb.   N.   C.   18-320. 

How.  58-264. 

N.  Y.  Supp.  108-838. 
Misc.   58-38. 
Civ.  Proc.  8-11. 
Abb.  N.  C.  18-320. 
686. 

App.  Div.   75-455,  624;  76-115. 
M'sc.  17-31. 


587. 

Uun.  18-1. 

Misc.  14-115. 

How.  68-264. 

Week.  Dig.  14-446. 
688. 

St.  Rep'r.  6-399. 
581. 

Hun,  17-297. 

App.  Div.  3-273. 

Misc.  8-545;  22-694;  48-861;  46- 
67. 

N.  Y.  Supp.  81-324. 

N.  Y.  Super.  55-278. 
582. 

Hun,   43-201. 

Misc.  22-691;  45-361;  46-67. 

N.  Y.  Supp.  81-324. 

Civ.  Proc.  12-247. 

Abb.  N.  C.  18-238;  18-60. 
Subd.  1. 

Hun.  44-475. 
583. 

How.  7-212. 
S85. 

N.  Y.  68-8ia 

Misc.  14-115. 

How.  58-264. 
586. 

Misc.  14-115. 
687. 

Civ.  Proc.  16-85&. 
Siibd.  2. 

Hun,  17-232. 

Misc.  17-357. 
598. 

N.  Y.  88-611. 

Misc.  60-520. 
5f>8. 

Misc.  48-361. 

N.  Y.  Supp.  87-467. 

How.  62-455. 

N.  Y.  Super.  40-206. 

ooo. 

Civ.  Proc.  7-209. 

How.  67-173. 

Daly,  11-301. 
001. 

N.  Y.  58-310. 

Hun,  17-308;  27-46. 

N.  Y.  Supp.  106-939. 

Civ.  Proc.  6-868;  7-208. 

How.  67-173. 

How.  N.  S.  1-507. 
Subd.  2. 

N.  Y.  81-91. 
Subd.  3. 

N.  Y.  55-801. 

Hun,   21-321. 

Misc.  22-694. 
602. 

N.  Y.  75-525. 

Hun,  18-165. 
App.   Div.   184-505. 
NY.    Supp.    30-365;    117-349; 
110-576. 

St.  Rep'r.  61-722, 
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Civ.    Proc.    14-377;    19-184;   21- 
52,  15Z 
603. 

N.    Y.    90-58;    99-398;    iae-252; 
148-628;    184-462. 

Hun,  49-19;  T8-159. 

App.  Dlv.  0-124;  26-144;  29-242; 
84-553;  40-406:  44-681;  48- 
623;  51-538:  02-517;  06-529: 
82-642:  92-317;  95-10;  98- 
75;  100-189;  109-651;  111- 
675,  678;  118-174;  114-6; 
115-551 ;  llH-31 ;  119-816 ; 
120-897 ;  12T-599,  604  ;  12H- 
222;  132-819;  138-266;  144- 
239. 

Misc.  8-300;  12-877:  10-619:  20- 
193:  20-65;  37-521;  39-39.  286; 
44-168,  411:  50*418:  63-896; 
65-35 ;  07-221  ;  08-460. 

N.  Y.  Supp.  28-737:  44-1051;  49- 
964,  1088;  61-427;  54-507;  OO- 
802;  02-750:  04-856:  Tl-84;  78- 
360.  370:  75-1078:  78-763;  81- 
563;  80-1062;  90-593 ;  94- 
156 ;  90-491 ;  97-927  ;  1OO-709 ; 
1O2-1074  ;  104-921  ;  100-217  : 
112-57,  612;  117-51;  122- 
1063;  126-83;  128-1079. 
Civ.  Proc.  15-106. 
094. 

N.  Y.  79-568;  180-262;  184- 
462. 

Hun,  17-314;  23-531;  20-435; 
49-19 

App.  Dlv.  40-406;  44-581;  61- 
309;  00-529;  82-042;  lOO- 
139;  109-552;  110-328 ;  120- 
897;  127-699,  004;  128-222; 
138-286;    144-240. 

Mt8c.  4-824:  7-126;  12-877;  32- 
465;   56-35;   00-466. 

N.  Y.  Supp.  48-778;  60-802;  78- 
871;  81-563;  91-1079;  94- 
156  ;  90-4I)l  ;  100-709  :  100- 
217;  112-57.  612;  118-1021; 
122-1068;    128-1079. 

Bt.  Rep'r.  37-564;  48-814;  48- 
698. 

Civ.  Proc.  15-106. 

How.  N.  8.  1-248. 
Snbd.  1. 

N.   Y.   178-24 

Htin,' 18-372:  22-852;  04-191. 

App.    Dlv.    24-71;    101-523. 

Misc.  26-174,   256;  08-460. 

N.    Y.    Supp.    50-114,    757;    04- 

914;    125-83. 
St.     Rep'r.    29-24;    40-156;    50- 

900. 
Civ.  Proc.  7-188;  29-290. 
N.  Y.  Super.  51-249. 
How.  N.  S.  1-497. 
Snbd.  2. 
N.   Y.  52-654;  87-14. 
Han,  88-647;  64-101. 
Ml«c.  65-86. 


St.   Rep'r.  40-156. 
Civ.  Proc.  18-461. 
0O6. 

N.  y.   180>461>  144-2$0. 

Hnn,  40-607;  74-io5,  194. 

App.   Dlv.  34-150. 

Misc.  85-140;  47-209. 

N.  Y.  Supp.  70-568. 

St.  Rep'r.  60-650. 
000. 

N.  Y.  132-403. 

Hun,  23-391;  27-54a 

App.  Dlv.  08-555;  188-286. 

N.    Y.    Supp.   74-241;    122-1Q63. 

Clv.  Proc.  15-106. 
607. 

Hun,  49-19. 

App.  Dlv.  34-247;  40-406. 

N.  Y.  Supp.  54-697. 

Clv.  Proc.  15-106, 
0O8. 

N.    Y.    130-252. 

App.  Dlv.  34-247;  08-562;  134- 
505  ;  138-286  :  144-240. 
0O9. 

Hun,  71-885. 

App.   Dlv.    48-412;    132-630. 

MUc.  28-619. 

N.  Y.  Supp.  03-184. 
OlO. 

App.  Dlv.  100-557;  144-242. 

Mi8C.  7-389;  58-11. 

N.     Y.     Supp.     33-47;     94-771; 
128-1079. 

Clv.  Proc.  14-71.  262. 
Oil. 

N.   Y.    190-468. 

Hun.  2-373. 

App.  Dlv.  100-139. 

Mljc.  7-389;  10-619. 

N.  Y.  Supp.  94-166 ;  97-142. 
013. 

N.   Y.   07-550;   150-537. 

Hnn,  22-465. 

App.  Dlv.  20-355  ;  51-309  ;  128- 
222. 

Misc.  10-619. 

N.  Y.  Supp.  04-914  ;  112-612. 

Abb.   N.   C.  22-320. 

Week.  Dig.  7-223. 
Saba.  1. 

Hun.  20-362. 

St.   Rep'r.  20-04. 

Clv.  Proc.  11-312. 

Abb.  N.  C.  22-326. 
8iib«1.  2. 

How.  00-76. 
015. 

Huw.  45-486. 

Barb.  1-447. 

Paige,  1-574. 
OlO. 

Hun.  22-465. 
018. 

Week.  Dig.  22-448» 
019. 

Misc.  10-610. 
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iT  Y    71-106;  148-524. 

Hun/ 20-112.  274;  «5-5^^TVft- 

^40:  io»-r»5iii  115-16;  127- 
eX?;  /»5-373;  137-897, 

!i^^\-.^Up;«9.183;   100-569; 

111-1080;  120-397. 
Civ.   Proc.  15-520;  10-413. 
G21. 

App.  Div.  127-647. 
How.  64-496. 
023 

N*   Y.    50-282;    71-106;    72-300; 

73-375;   70-194,   600;   100-4C8. 
Hun,  70-11.  _^    ^„^ 

App.  Div.  65-249;  128-402;  135- 

374;   137-281. 
Misc.   8-244;    11-183;  «0.351 
N.    Y.    Siipp.    72-578;    112-273. 

834;  120-397. 
624. 

N.  Y.  60-282. 
MlBC.  11-188. 

App.    Div.   65-249;   135-374. 

Misc.  11-183.  

N.  Y.  Siipp.  72-578;  120-397. 
Hun,  47-289. 
626. 

Ap?:    Di'v^^  80-253;    66-527;    OO- 

a4. 
Misc.  48-603. 

N.  Y.  Supp.  51-818;  73-369. 
Civ.  Proc.  10-91. 
How.  61-103. 
627. 

Hun,  23-150;  34-549. 
App.      Div.      12-433; 

iai-8H2. 

Misc.  49-603. 

N.  Y.  Supp.  101-546. 

Week.  Dig.  8-492. 
628. 

App.  Div.  44-396. 

Misc.   49-603. 

St.  Rep'r.  6-163. 

Civ.  Proc.  7-183. 
629. 

Hun,  31-339;  82-201. 

App.   Div.   33-520.      ^ 

Misc.  12-231;  49-608. 

N.    Y.   Supp.   60-386. 

Abb.  N.  C.  15-52. 

How.   65-326. 
630. 

Hun,  17-129;  46-149. 

Misc.  49-603. 

How.  58-250. 
635.  ^^^^ 

N.    Y.    80-467;    101-5-    108-277; 
115-464:  142-628:  150-77. 

Hun,    21-595;    27-235,    2G9;    44- 
72;  53-39;  73-247:  79-145. 

App.  Div.  1-404;  13-225;  14-467; 
^87-92;    44-315;    46-2;    52-539; 

loao 


116-227 ; 


60-76;  67-548;  T6-115;  ^©J- 
266;  115-382;  119-699;  126- 
828;  137-858;  142-778;  145- 
445. 

Misc.  15-37;  16-166;  26-152;  28- 
331;  82-14.  280;  83-721:  35- 
510:  52-299;  56-122;  68-526. 

N.  Y.  Supp.  4-819;  60-721;  65- 
386,  974;  66-119;  69-680;  lOO- 
818;  102-955;  104-290;  106- 
1107;  111-69;  122-964;  127- 
297.  609;  129-957. 

St.  Rep'r.  1-729;  28-4. 

Civ.  Proc.  14-328,  401;  15-3U; 
21-143,  147;  25-308. 

How.  66-221. 

N.  Y.  Ann.  Cas.  2-356. 
Sabd.  1. 

N.  Y.  108-276. 

Hun.  19-299;  28-23;  82-256;  86- 
296;  39-326. 

App.  Div.  40-622. 

Misc.  10-348.  _^ 

Civ.  Proc.  4-354;  6-81;  9-252; 
12-326. 

Abb.  N.  C.  20-29;  30-182. 
Subd.  2. 

N.  Y.  147-160.  _      ^  ^^^ 

Hun,  86-477;  55-887;  60-159; 
68-178. 

St.  Rcp'r.  51-891. 

Civ.   Proc.   18-65. 

How.  N.  S.  8-173. 
Svbd.  8.  ^,  ^^ 

Hun.  25-396;  3&-325;  47-288; 
55-887. 

Misc.  14-422. 

N.  Y.  Supp.  68-981. 

St.  Rep'r.  14-259;  46-8%. 

S^.'ISS.  cS'i^n:  4-844.  m 

636. 

N.  Y.  78-252;  128-601;  138-654; 

142-215;      147-150;      148-202; 

150-79;   154-691.  ^^  ^ 

Hun.  26-26,  470;  27-517:  28-22; 

38-205;    47-381;    51-438;    53- 

89;  60-311;  62-50:  74-415;  76- 

566;  77-313;  79-1^.^ 
App.  Div.   8-319;  9-585;  10-523; 

17-228;    39-506;    46-2;    60-76; 

62-182,    262;     67-548;    ^190; 

75-47;   77-201;   8'3^-86:  Sj^-lgi; 

92-266 ;       05-94  ;       103-493 ; 

106-493  ;    115-382 ;    119-701 ; 

124-324;    180-411;    187-858; 

141-199  ;  142-777  ;  146-726. 
Misc.  12-198;  13-85;  16-619;  17- 

735;    18-639;    19-C70:    24-684; 

25-122.     667:     26-152;    2»-106; 

30-298;   82-16,   279;   85-51-2; 

48-353;  51-421. 
N.   Y.   Supp.  9-862;  32-248,   862: 

35-385;     47-91:     50-132;     53- 

1084;   54-924:   56-202;   68-447; 

66-118:     69-680:     71-14:  ^73- 

1019;    V7-959;    78-1040,    1078; 


A 


NOTBS. 


8T-605:  88-507;  89-434;  08- 
140 ;  94-157  ;  100-401,  783  ; 
108-888;  114-890;  119-899; 
12»-964  ;  126-120  ;  127-297  ; 
129-957;  131-487. 
St.    Rep'r.    14-374;    50-829;    51- 

Civ.    rroc.    15-811;   21-121.    131. 

136.  321.  359. 
Abb.  N.  C.  31-202. 
How.  e«-221. 

N.  Y.  Ann.  Cas.  2-162.  359. 
Siibd.  1. 

N.    Y.    87-141;    101-8;    118-042; 

116-464;     119-162,     645;     129- 

6«3;  148-624;  144-646. 
Httn,  2B-316:  27-244:  30-37,  248: 

aa-486;    35-397.    643;    38-210; 

41-61;   44-72;   51-207;   60-438: 

«T-204;   «l-5ft4. 

ApPi  Piv.  2T-92;  35-361:  44-315; 

46-5;    53-204;    126-828;    136- 

144;  145-445. 
Misc.     11-295:     21-167;     24-614; 
.      ^20-384;  Sl-J)!;  34-385. 

N.  Y.  Supp.  lT-184:  18-608:  22- 

|g[^^24-641;    SO-528;    65-974; 

St.  Rep'V.  12-671:  19-880;  23- 
201;  28-4;  42-214;  45-31;  49- 
703;  51-828. 

CJ^-^Proc.  4-354;  T-149.  289.  412; 

Abb.  N.'C.   15-347,   481. 

•  ?<>^-„N.  S.  1-277;  2-54;  8-160. 
Snbd.  2. 

N.    Y.    68-370;    87-56;    104-297; 

119-638;  147-260;  150-77. 
Hun.  25-390;  41-C3:  50-3^2;  53- 

615;    55-88.    338;    00-445;    65- 

602;    69-309:    75-337;    76-123; 

84-117;  88-373. 
App.    DIv.    13-225;    89-506;    44- 

313;  76-llG;  93-376;  115-385; 

135-780. 

^l^'  i?"85:  15-412;  17-242;  42- 

16;  52-299. 
N.   Y.  Supp.  11-436;  13-426;  19- 

885;    20-766;    67-458;    64-649; 

St.    Rep'r.    85-546;    37-302;    39- 

463;  48-025;   53-351. 
Civ.  Proc.  4-320;  11-41;  17-231: 
18-65;  21-146.  ' 

Abb.  N.  C.  15-356. 
How.  N.  S.  1-289. 
N.  Y.  Ann.  Cas.  2-284. 
637» 

N.  Y.  91-668. 
638. 

N.  Y.  73-1;  76-599;  80-547;  84- 

614;    91-668:    9;i-93;    108-135; 

141-139;  147-620;  173-388. 
Hun,  4-315:  26-263;  27-242;  81- 

271;  44-70. 
App.  Dlv.  2-03,  478:  31-258;  47- 

236;     58-88;     75-47;     80-540; 


1021 


155-494;    106-261;    142-447: 

144-374,  380.  ' 

MIsr    13-85;  15-411:  24-514;  28^ 

N.  Y.  Supp.  63-438;  59-890;  <U5- 
646;    6K.754:    75-780;    77-969; 

^$:'^'^^j       »**-57 ;       122-947 

124-837;    129-677. 
Civ.  Proc.  21-293. 
N.  Y.  Ann.  Cas.  2-416,  4ia 

Hun,  53-687;  56-24. 
Misc.  49-606. 
640. 

^liS?  .i^®"^®4'     ^''-497;     18-190; 

26-19;    37-634. 
App.  Dlv.  28-267;  42-146;  80-52. 
Misc.   11-238;  36-511;  87-832. 
N.  Y.  Supp.  4-907;  61-68;  76-972; 

80—180, 

^  N.  Y.  Super.  48-210. 
641, 

N.  Y.  148-362;  188-66. 
Hun.  46-216;  62-593;  75-887;  76- 
123,   565;   79-141;   88-373;   90- 

ApD*  Div.  39-19;  46-2;  59-128: 
^8-190 ;  93-376 ;  108-493. 

^^f?i  V«238:  12-524,  655;  15- 
411 ;  18-429  ;  46-584. 

^'rJL'  ^X^S^'  29-757;  35-619:  61- 
295;  6^-1080;  74-119;  89-434; 
92-796;  93-140.  "'-^o^. 

642*  ^'  ^^^'  ^*"*  ^'■^^  ^^ 

N.*  Y.  86-358. 
644. 

N.  Y.  74-145;  130-482;  148-177. 
Hun,   56-277;   79-148;  80-595. 
App.    Dlv.    16-353;    19-234;    28- 

506;  47-419;  108-494. 
Misc.    17-65;    28-331;    33-576: 

67-554. 
N.     Y.     Supp.    62-337;    68-870; 

122-947. 
Civ.   Proc.  15-321. 
Abb.  N.  C.  81-46. 
N.  Y.  Ann.  Cas.  2-860;  7-226. 

N.'  Y.  130-482. 

Hun,  56-277. 

App.    Div.    19-234;   88-576;    52-  W 

N.  Y.'  Sapp.  65-a 
647. 

N.  Y.  93-592. 
App.  Dlv.  19-234. 
Misc.  26-355. 
Abb.  N.  C.  13-178. 

048. 

N.    Y.    96-180;    160-128;    129- 

210. 
App.    Dlv.    16-353,    354;    19-284: 

79-609;  105-306. 
Misc.   18-,591  ;  60-545. 
N.     Y.     Supp.     44-1026;    80-428. 

112-912;  118-809. 


NOTBS. 


N.  Y,  Super.  B©-147.         ^^ 
N.  Y.  Ann.  Cas.  4^7;  9-460. 

N.'    Y.    115-255;    lie-4OT;    154- 

•nuu/lO-267.  ^^     ^^ 

App.  DIv.  18-394;  TT-424;  87- 
86;  lCMI-508.  ^^^     ^^ 

Misc.  13-490 ;  89-135,  663 ;  6©- 

N.^y!'  Supp.  1«-180:  30-147;  82- 
974;  %-327;  80-428;  «»- 
1041;  04-937:   112-912. 

Abb.  N.  C.  21-245. 

How.  N.  S.  2-362.^  ^^    ^^^    ^^. 

N.   Y.  Ann.  Clis.  4-300.  335.  S4;>, 
348:  6-112.  179. 
Snl»«l.  1. 

HiJ."  31-7*0^39-86;  58-690;  OO- 

159;  79-148. 
App.  Dfv.  e8-18». 
Misc.  24-512. 
N.  Y.  Supp.  63-98L 
St.   Rep'r.  88-580. 
Clr.  Proc.  4-193. 
Abb.  N.  C.  13-174. 
8abd.2.  ^^_      ^^  „.„ 

N.    Y.    45-379;    78-181:   09-343; 
Oe-lfiO;  110-83;  115-251;  117- 
306;    155-637;    106-195. 
Hun.  25-577;  2K-113;  2f>-241;  ^- 
86;  44-62,  370:  40-217:  55-368. 
Add.    Dlv.    19-228:    23-502;    31- 
1% ;  47-18 :  79-605 ;  91-111 ; 
110-94:    119-656:   127-684. 
Misc.   18-^90;    19-601;  49-605. 
N     Y.    Supp.    44-3C9,    1028;    40- 
71,  897;  61-1034;  86-346;  »9- 
1109. 
St.  Rep'r.  32-267.  ^^  ^. 
Civ.  Proc.  6-167:  12-283. 
Abb.  N.  C.  19-277. 
Subd.  3.  ^^    ^^ 

N.  Y.  50-80;  56-52;  61-583;  60- 
546;  83-231;  84-1;  92-256;  9.^- 
592;  115-256;  110-492;  130- 
149;  143-634;  154-688;  165- 
193 
Hun.' 29-365:  32-139;  39-36;  44- 

02;  55-368;  62-124. 
App.    Div.    16-303;    19-229;    33- 
337:    44-98,     318;     47-18: 
440;  79-60t;  91-113 
110-656:    iaO-.S09. 
Misc.    12-525;    14-387. 
N.    Y.    Supp.    33-H)07;    35-10oO; 
46-71 ;    61J-753  ;   60-723.   76:^  : 
«l-l()34. 
St.  Rcp'r.  10-806;  27-83;  41-447. 
riv.    Proc.  5-ir.O;  12-192. 
Abb.  N.  C.  27-865 
N.  Y.  Ann.  Cas.  5-156. 
Snbd.  4. 

N.   Y.   148-262. 
ITuD,   91-JJ07. 
App.   Dlv.  52-369. 
Abb.  N.  C.  23-12. 


650.  ^ 

N.  Y.  96-180. 

Hun    35~14 

App*  l>iv.  af7-288;  40-138;  4T-19, 

235;  49-143;  65-221;  81-181. 
Misc.  14-887;  44-419. 
N.  Y.  Supp.  33-546;  50-632;  63- 
94;  72-729;  80-1030. 
Cf51. 
Hun,  25-577. 
App.    Dlv.    27-268;    40-139;    47- 

235;  65-221:  81-181. 
N.  Y.  Supp.  50-632;  57-614;  72- 

729;  80-1080. 
How.  66-518. 

Week.   Dig.   13-204,  456;  17-492. 
052. 

N.  Y.  70-424. 
064. 

Misc.  48-31. 
How.  3O-80;  88-867. 
655. 

N.  Y.  50-80:  89-83:  96-187;  116- 

407;  184-530;  194-4()^. 
Hun,     20-242:     81-257;     32-139; 

89-88;  88-170. 
App.     Div.     48-521;      118-484; 

120-310. 
Misc.  18-522;  17-65;  18-592;  32- 

90  ;  48-645  :  48-849. 
N.  Y.  Supp.  60-197;  88-1041;  91- 
69;   99-1127;   105-120 ;    IH- 
886. 
St.  Rep'r.  47-645. 
Civ.   Proc.  5-109:  9-171;   15-223. 
Abb.  N.  C.  19-276;  81-48. 
Dalj,  12-5. 

N.  Y.  Ann.  Cas.  4-346. 
Snbd.  2. 

N.  Y.  148-259. 

Hun,  62-123:  91-507. 

App,    DlF.    33-230;    48-470;    52- 


110-94  : 


681. 


87-87:    114-441;    127- 


N.  Y.  Supp.  35-532;  63-496;  65- 

123. 
St.  Rep'r.  41-446;  53-369. 
Abb.  N.  C.  28-14;  27-364. 
050. 
Hun,  25-867. 
App.  Div.  75-88. 
N.  Y.  Supp.  77-lOia 
Civ.  Proc.  10-34& 
057. 

Hun,  31-256. 

App.  Dlv.  81-586:  122-737;  187- 

685. 
Misc.  27-683:  39-CC3, 
N.    Y.    Supp.    80-506;    81-367; 
107-777 ;  111-886. 
058. 

App.      Div.     44-250 : 

127-085. 
Misc.  18-87;  27-683: 
N.    Y.    Supp.    30-145;    60-756; 

107-777;  111-886. 
St.  Rep'r.  61-896. 


188-737 ; 


1088 


NOTBS. 


^ 


eeo. 

N..  Y.  Sopp.  80-810. 
668. 

App.  DlY.  49-141. 
NT  Y.    Supp.   91-48a 
6T4. 

App.  DlT.  12-828. 
6T7. 

N.   Y.  80-348;   110-88;  110-492; 

148-262;    104-406. 
Hun,  84-91:  88-170. 
App.  DIv.  48-519;  58-87:  8»-821; 
87-37:  Ol-llO;   103-491;   112- 
484;  127-681;   180-637. 
Misc.   28-677;   32-90. 

Supp.  30-557;  36-583; 
;     05-753 ;     83-1041 ; 
;   111-886;   124-48. 


02- 
93- 


124-48. 


N.  Y. 

861 

140 
078. 

N.  Y.  110-83. 
Hun.  84-91:  88-170. 
App.   DIv.    130-637. 
N.  Y.   Supp.  85-553 
070. 

N.  Y.  110-8S. 
Hud,  34-91. 
082. 

N.    Y.    82-88;    85-600;    89-440; 

100-243. 
Hun.  30-19:  44-296;  57-144;  77- 

316*  70-138 
App.  blv.  12^442;  13-237;  27-93; 

02-566;   58-88:   08-190;    75-47; 

82-476;  128-504;  145-444. 
Misc.     14-546;     25-417;     27-520; 

29-107,   513:   85-246,  334;    42- 

21. 
N.  Y.  Supp.  50-133;  54-937;  01- 

939;    05-753;    71-181,    776,  971; 

77-960 ;      85-543  ;       112-794  ; 

129-057. 
Civ.  Proc.  14-232;  21-121. 
N.  Y.  Ann.  Cas.  2-356;  4-66. 
083. 
N.  Y.  73-218;  75-179,  434. 
Hun,  14-402;  17-49;  27-244;  34- 

579*  42-03 
App.  'dIv.  4-21;  44-395;  80-589; 

82-476  ;  121-882  ;  145-444. 
Misc.  14-546;  15-411:  20-96:  25- 

417;   42-20:    67-343;   00-547. 
N.  Y.  Supp.  18-191;  30-893;^  46- 

88:    64-1)37;    00-1108;     112- 

1030;   120-957. 
Civ.  Proc.  15-176.         ^    ^^^ 
N.  Y.  Ann.  Cas.  2-210,  360. 
084. 

N.  Y.   Supp.  98-83. 
087 
App.   Dlr.  28-349;  82-476;  114- 

T23;  110-818. 
N.  Y.  Supp.  54-570;  99-789. 
Abb.  N.  C.  8-9.     ^  ^^ 
N.  Y.  Ann.  Cas.  4-66,  n. 
088. 
Hun,  10-624:  18-190:  80-5ft. 
App.   DIv.   28-317,    351:   82-476; 

114-123  :  110-818  ;  120-49. 

80  10S8 


1-51. 


Misc.  ie-152:  17-218. 

N.  Y.  Supp.  8-37 ;  99-789 ;  111- 

N.  Y.Ann.  Cas.  4-66i»  a. 

089. 

App.  Div.  28-861. 
Barb.  04-464. 
N.  Y.  Ann.  Cas.  4-66,  n. 
090. 
N.  Y.  Ann.  Cas.  4-66,  n. 

091. 

Abb.  (N.  S.)  15-205. 
098. 

N.  Y.  78-264. 

Law  Bull. 
090. 

App.  Div.  28-351. 
097. 

N.   Y.   124-613;  148-177. 

Hun,  79-148. 

App.  Div.  1-590 ;  145-214. 

N.   Y.   Supp.  29-757. 

N.  Y.  Ann.  Cus.  2-350. 
703. 

App.  Div.  70-76. 

Week.  Dig.  23-184. 
704. 

App.  Div.  70-76. 
700. 

Hun,  79-139. 
707.  ' 

S.  Y.  134-580. 

Hun.  70-349. 

App.   Div.  114-441;  120-808. 

Misc.   07-556. 
708. 

N.  Y.  148-185. 

Hun.  82-856. 

App.  Div.   114-441. 

N.  Y.   Supp.  99-1127. 

How.  02-90. 

Week.   Dig.   14-214;  18-418. 
Snbd.  1. 

N.  Y.  110-118. 

Civ.  Proc.  13-146. 

Abb.  N.  C.  20-189. 
Svbd.  2. 

N.  Y.  180-487. 

Hun,  81-70;  42-124. 

App.  Div.  12-823. 
Snbd.  8. 

N.  Y.  94-508. 

Hun,  39-38. 
Svbd.  4. 

Hun,  44-68. 

App.   Div.  87-87. 
709. 

N.  Y.  92-651;  106-322. 

Hun,  80-407. 

App.  Div.  2-553:  81-268;  75-478; 
80-380  ;  82-470  ;  108-318 ; 
114-122;  119-819;  188-942. 

Misc.  7-397;  10-152:  27-508;  48- 
329;  44-420;  45-646. 

N.   Y.   Supp.  78-2fi3;  81-82;  87- 


181;  90-789;  104-035. 


NOTES. 


f 


C!v.  Proc.  8-35. 
N.  Y.  Ann.  Cas.  l-404« 
711. 

N.  Y.  55-189. 
Misc.  24-512. 
N.  Y.  Ann.  Cas.  «-lTi. 

712. 

nun,  68-3S7.  848. 
Misc.  27-508. 
71  d. 
N.    Y.    62-133;    81-849;    99-896; 

108-173. 
Iliin,   27-377;   29-94;   88-399. 
App.    DIv.    41-207;    «6-577;    «8- 

17:   00-575:    72-474:   74-145; 

121-816;    125-543;    132-850. 
Misc.  89-718. 
N.   Y.    Supp.   5-380:   32-832:   34- 

820:    84-287;    73-330;    70-576: 

77-574;       106-639;       117-633; 

120-461;   126-649. 
St.  Rep'r.  19-907. 
Snbd.  1. 

N.  Y.  94-342;  119-408. 

Hun,  23-411;  29-633;  68-512;  86- 

456 
App.'Dlv.  38-126;  72-474;  104- 

81. 

MlRC.  63-17. 

N.  Y.   Supp.  66-547;  102-925. 

St.  Rep'r.  52-593. 

Civ.   Proc.   4-127;  15-209. 

Pnly.  11-113. 
Snbd.  2. 

S.  Y.  119-412. 

Hun.   61-555;   68-512;  91-226. 
Snbd.  3. 

N.  Y.   119-408. 

Hun.  9-79;  91-164. 

St.  Rep'r.  22-23. 
714. 

N.  Y.  57-161;  77-272. 

Hun,  73-244. 

App.  DIv.  11-64;  35-587;  66-576; 
72-57a;  73-352;  120-321; 
124-543. 

Misc.  17-419  ;  :t7-517  ;  6,3-17. 

N.  Y.  Supp.  66-146;  73-;^2S;  76- 
9i3;  70-559,  818;  109-1)68. 

Lans.  1-308. 
716. 

N.   Y.  76-596. 

Hun,  15-585. 

App.  DIv.  51-6;  86-552;  92-176^ 
178  *    140-422 

N.  Y.'  Supp.  83-780;  86-1043; 
125-353. 

N.  Y.  Super.  45.167. 
716. 

Misc.  41-203. 
717. 

N.  Y.  Ann.  Cae.  4-884. 
719. 

ClV.  Proc.  6-263. 

Abb.  N.  C.  8-237. 

Week.  Dig.  15-112. 


721. 

N.    Y.   88-291:  186-584;   141-83; 

167-425;    200-207. 
Hud,  20-119:  22-138;  24-459:  27- 

388;   63-348;   73-608;   86-451. 
App.   Div.   24-414;  55-422;    llO- 
453;  111-583:  112-891;  143- 
768. 
Misc.  .10-158;   1^063:   84-286; 

53-341;   68-47.. 
N.  Y.  Supp.  63-709;  96-985;  96- 
496:   100-734:   108-294:   114- 
1002;  128-847;   182-900. 
fit.    Rep'r.    80-280;    36-724;    44- 

303;  51-44. 
riv.  Proc.  9-60. 
How.  N.  S.  2-248. 
Dem.  6-14a 
N.  Y.  Ann.  Cas.  6-381. 
Snbd.  3. 

MlBC.    68-595. 
Snbd.  5. 

App.  Div.  128-288. 
Snbd.  7. 
N.   Y.  120-440. 
Dem.  6-51. 
Snbd.  9. 

Civ.   Proo.  11-188;  15-860. 
Snbd.  11. 
Hun,  21-511;  26-158. 
App.  DIv.  10-289. 
Misc.  17-733. 
St.  Rep'r.  37-859. 
Snbd.  12. 
N,  Y,  77-512. 
Hun,'    15-431;     21-511;    84-636; 

26-430. 
App.      Dl'v.      10-289;      130-409 : 
143-769.  • 

St.   Rep'r.  88-927;  46-585. 
Civ.  Proc.  8-75. 
Abb.  N.  C.  16-142. 
722. 

N,    Y.    126-434;    135-522;    141- 

76;    200-207. 
Hun,  63-348;  86-451. 
App.  Div.  56-422;  84-397;  llO- 

453;  111-584. 
Misc.    08-596. 
N.     Y.    Supp.    33-929;    82-331; 

96-946;  98-496. 
N.  Y.  Ann.  Cas.  5-381. 
723. 

N.  Y.  83-92:  88-500;  89-22; 
107-645;  110-646;  120-434: 
121-546:  122-461:  136-222; 
137-471:141-76;  144-216;  146- 
200:  156-75;  160-190;  166-2S0; 
167-421:  169-115;  183-438; 
187-262;  189-402:  190-388 : 
191-20T;  197-322;  200-207 ; 
203—253 

Hun,  27-18;  31-424:  36-233:  38- 
528:  40-216.  422.  623;  46-661; 
64-613;  62-304.  306;  63-348. 
402;  64-432:  65-00.  550;  66- 
197.   198;  74-376;  76-372;  77- 
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568;  AO-414;  RJ-14G,  183;  83- 
3G4.  576;  84-44,  129;  85-35,  590; 
8«-3.>9.  451;  88-180;  00-42: 
Oa-42«,    4«l,    003. 

App.  Dlv.«l-18;  2-611:  8-589;  lO- 
326.  394;  18-323;  20-624;  21- 
433:  30-503:  ai-806;  32-251 ; 
38-582:  39-509;  40-300:  41- 
555;  44-^7;  48-110;  40-631; 
51-384;  53-99,  319,  418.  502; 
54-52.  m;  55-422;  58-294.  345; 
00-180.  191.  416.  .M2;  G2-54. 
437;  04-327,  550;  68-100.  377; 
00-296,  322.  444;  70-529;  71- 
432,  505;  72-529;  73-158.  244; 
74-74.  368.  535;  70-75.342.367; 
78-488;  70-42,  50;  81-138.  603; 
82-08,  241,  562:  83-129.  183, 
215;  84-468,  550;  85-85;  88- 
416;  91-465;  93-570:  94-417; 
95-84,  264.  624:  97-76,  135; 
100-228.  440;  lOS-98 ;  109- 
332,  813;  110-453:  111-583: 
112-15.  71:  113-91,  96,  757, 
758;  114-324;  110-483;  117- 
250:  118-83.  811;  119-849; 
122-386:  123-688;  124-115, 
117,  523;  127-71;  128-233; 
130-180:  i:«3-81().  867:  135- 
705;  136*407,  591;  137-400; 
138-472:  139-207,  .591;  141* 
374  ;   142-78.   261,  337. 

Misc.  7-517,  632;  8-260;  9-356; 
10.3,  665:  11-110,  176.  254, 
393:  12-352:  13-91,  95;  14-546: 
16-321;  18-581,  662;  19-498; 
22-249:  23-174;  24-525;  26- 
4.')0:  28-242:  30-264;  31-453, 
693;  33-047,  685;  35-235;  36- 
495;  41-.^•^7:  45-407:  48-175; 
49-325  :  55-31  :  56-352  :  57- 
1.38;  61-383;  62-632;  63-47; 
67-233.  240;  68-596;  70-22. 

N.  Y.  Supp.  2S-.547:  30-541;  33- 
929:  34-81:  36-8,  987:  41-212; 
47-553;  48-649:  50-1025;  52- 
464.  613:  53-256:  56-78.  099; 
57-297.  592;  58-697,  1073:  60- 
648;  62-660;  63-327:  64-483; 
65-676,  920.  1093;  66-257;  67- 
898:  6S-950.  1058.  1095.  1110; 
69-962,  1002.  1108:  70-65.  871; 
7^-104;  72-162.  303;  73-1005; 
74-119.  189.  669.  671.  1021;  75- 
262.  850;  76-661.  808;  77-251, 
541;  79-631.  698,  718.  751;  81- 
351.  394.  586.  859:  S2-.'>60.  667; 
84-503,  749:  86-497:  88-217. 
289,  463:  89-356,  58  <;  91-788. 
839;  05-2.').'>.  426.  879:  96- 
244.  946;  fW-.Vi.  4!>6,  891;  99- 
849:  lOl-.-^O:  98(1:  102-330, 
484,  1066:  103-294.  667:  104- 
782,  898;  lWJ-839 :  107-540; 
108-157.  ^21:  Il4-.'i98:  115- 
1089:  110-568,  5S3;  118-15. 
88:  119-749;  120-336;   121-71. 


718;    122-868;    124-189,    600; 

126-211,   658,  967;   127-1062; 

133-447. 
St.    Rep'r.    87-369. 
<-'iv     Troo.    14-126.    1,30.   283;    15- 

56.  62,  220.  320.  347;  19-4L  43. 

46.  288.  296.  * 

N.  y.  Super.  57-297;  69-881. 
N.   Y.  Ann.  Cos.  1-32,  40,  50,  68; 

2-53;   6-381;. 7-83;   8-104;   lO- 

150. 
724. 
N.  Y.  78-362.  487;  90-546;  112- 

325;     119-414;     12<»-434;    153- 

309;  198-286;  200^207;  203- 

253. 
Hun,  27-18;  42-167;  61-367;  63- 

848:     66-404;    81-89;    89-424 

91-172. 
App.    niv.    14-227;    18-266.    323. 

21-433;    32-118:    33-607:    40- 

252;    48-232:    61-596:    76-366; 

78-499:    79-561;    82-241:    8.1- 

183.      429;      88-336;      89-304; 

102-583;     112-15,     441;     114- 

798;  118-344;  122-451;  125- 

212;    128-250:    132-210;    133- 

695;    138-769;    139-591;    142- 

337  r    143-484. 
Misc.  e-32:  13-241:  14-546:  22- 

146;  24-214;  30-68:  31-463;  33- 

478;  46-10,  153;  61-591;  66- 

81  *   63—17 

N.  Y.  Supp.'  18-590;  41-212:  47- 
.553;  48-645:  62-a34:  62-7^3, 
852;  64-001:  78-460;  79-680; 
81-394:  82-422:  85-863:  96- 
810;  91-952;  92-924;  96-946: 
98-376;  10O-196;  101-72; 
103-505;  104-782;  109-116; 
116-151,  581:  117-232;  124- 
189;  126-967;   127-989. 

Abb.  N.  C.  14-311:  29-404. 

N.   y.   Super.  57-297;  59-121. 

irow.  62-460.      - 

Week.  Dlsr.  14-360;  15-106;  16- 
41;  17-354;  21-7. 

N.  Y.  Ann.  Caa.  1-64;  6-381;  6- 
31,  309. 

Connoly,  1-314. 
725 

X.'  Y.  120-4.34. 
Hun,   63-348. 
^Clv.  Proc.  10-241,  846. 

Misc.  26-649. 
N.    Y.    Supp.    97-1000. 
727. 

Api>.  Dir.  13-95;  127-910:  188- 

217. 
Misc.   57-33. 

N     Y.     Supp.     107-1020;     122- 
1028. 
728. 
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X.    Y.    155-75. 

Ilnn.   86-29. 

App.  Div.  18-828;  25-462. 
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Misc.  84^25:  2B.446. 
N.  Y.  Supp.  R6-712;  6T-898. 
Civ.  Proc.  8-04. 
How.  eo-205. 
729. 

Hun,  62-306:  oa-447. 

App    Div.  88-183. 

Misc.  2«-596. 

N.  Y.  Sopp.  Be-767;  66*260:  82- 

499 
Civ.  Proc.  l©-346. 
730. 

N.  Y.  76-596. 

Hnn.  69-447. 

App.  Dlv.  88-183;  128-11. 

Misc.  6-430;  11-444;  26-506. 

N.  Y.  Sopp.  32-221;  66-767;  64- 

333;    65-250;    82-499;    112- 

431. 
St.  Rep'r.  17-81. 
Civ.  Proc.  19-346. 
N.  Y.  Ann.  Cas.  2-29. 
731. 
N.   Y.   IIO-IOI;   119-561;   186- 

109. 
Hun.  84-177.  ^^_ 

App.   Div.   28-490;  42-170;  102- 

65;    117-187;    136-79;    140- 

506. 
Misc.  9-46;  12-113;  18-688;  31- 

505;  62-268. 
N.  Y.   Supp.  29-291:  38-94;  68- 

1049;  6-1-5,  55;  107-620;  119- 

821. 
Civ.  Proc.  16-96. 
N.  Y.  Ann.  Cas.  6-160. 
732. 
N.    Y.    100-248;    IIO-IOI;    119- 

561;  186-109. 
Hun,  84-177. 
App.  Div.  42-170  ;  102-65 ;  117- 

187;  135-79;  140-506. 
Misc.    ia-40;    28-198;    60-362; 

62-208. 
N.    Y.    Supp.    58-1049;    69-11; 

107-(J20;   119-821. 
Week.   Dig.  8-415. 
N.  Y.  Ann.  Cas.  6-160;  9-130. 
73*1 

N.'  Y.  186-109. 

App.   Dlv.   42-170;  61-321;  102- 

6r, :     117-187;    135-79;    140- 

506. 
Misc.  9-46;  02-268. 
N.    Y.    Supp.    68-1049;    64-979; 

I07-O'20:   119-821. 
N.  Y.  Ann.  Cas.  6-160.  ■ 
734 
N.'  Y.  IIO-IOI;   186-109. 
App.  Div.  28-490;  42-170;  117- 

187;   135-79;  14O-506. 
Misc.    60-361.  «„  «  « 

N.    Y.    Supp.    68-1049;    98-682; 

107-620;   110-821. 
N.  Y.  Ann.  Cas.  6-150;  9-139. 
T86. 

N.  Y.   186-109. 
App.  DiT.  188-430. 


N.  Y.  Ann.  Cas.  6-160. 
736. 

N.  Y.  168-335. 
N.  Y.   Supp.  102-790. 
Abb.  N.  C.  9-200.  • 

787. 

N.  Y.  162-880. 
738. 
N.  Y.  116-163;  181-644;  128-171; 

150-187. 
Hnn,     66-406;    00-648;    63-164; 

77-592. 
App.    Dlv.    8-28;    9-899;    10-95, 
522;    19-582;    28-241:    26-140; 
42-64;  72-485  ;  101-344  ;  117- 
602  *    144—278. 
Misc.  7-527;  8-621;  16-124;  18- 
688;    22-660;    24-369;    28-448; 
80-86. 
N.  Y.  Supp.  29-821;  86-815;  46- 
298;   48-779.   975;  49-600;   62- 
498;  68-932,  1132;  61-868;  76- 
513;  92-250;  128-1014. 
Civ.    Proc.    12-126;    14-130;   21- 

127,  284,  329. 
Abb.  N.  C.  ao-321. 
N.  Y.  Attn.  Cas.  6-148.  16S. 
789. 

N.   Y.   160-187;  800-292. 
740. 

N.  Y.  78-586. 
Hun,  47-436. 
App.      Dlv.      88-350;      101-287; 

131-172. 
Misc.   6-206;  7-394;  84-870. 
N.    Y.     Supp.    29-821;    91-668; 

115-253. 
Civ.  Proc.  16-126w 
748. 

N.*Y.  186-100. 
744ft« 

N.  Y.  Supp.  138-716. 
746. 

N."  Y.  186-109. 
Hun,  83-416. 
App.  Dlv.  106-613. 
N.  Y.  Supp.  81-950. 
746. 

N.  Y.   185-100. 
App.   Dlv.    37-123;    118-74Bu 
747. 

N.»  Y.   186-109  ;  800-144. 
App.  Div.  81-347 ;  106-613. 
748. 

N.'y.  186-100. 
749. 

App.  Dlv.  81-847. 
760. 

App.  Div.  87-123;  110-639. 
N.  Y.  Supp.  66-1130. 
751. 

N.    Y.   800-144. 
Hun,  88-416. 

App.  Dlv.  81-346 ;  181-627.    ^^ 
N.  Y.  Supp.  81-050;  81-248;  109- 
784. 


1O80 


^ 


N0TB8. 


7S5. 

N.  Y.  111-850;  116-498;  166-186; 

171-488;  187-4. 
Hun,  66-565;  81-388;  82-306. 
App.  DIv.  7-169;  10-307;  24-228: 

^-456;  86-81,  881;  41-4;  44- 

257-    62-237;    72-103;    76-558; 

88-b86  ;     104-533  ;     141-465  : 

144—375 
Misc.     14-306;    27-611;    26-628; 

60-408. 
N.  T.  Supp.  30-884;  66-401.  514; 

68-263;    60-522;    70-897;    76- 

194;  100-527;  126-551;  130- 

684. 
N.  Y.  Super.  66-530. 
N.    Y.    Ann.    Cas.    1-138;    2-211; 

4-375.  877;  0-68,  817. 
766. 

N.  Y.  183-18;  140-420;  167-166; 

171-488 ;     176-97 ;    178-236  » 

183-385. 
Han,  63-414;  74-268;  82-306. 
Add.    Diy.    18-203;    19-246;    24- 

228;  27-182;  31-66;  34-243;  41- 

398;   67-113;   68-248,   270,   438; 

62-257;  68-10:  77-842;  81-162: 

82-81,  102;  87-7:  8«-586;   07- 

183;  112-687;  182-709;  187- 

264. 
Misc.  4-114:  14-303;  17-328:  20- 

319;    20-328;    80-171;    48-479; 

40-615 ;  66-450. 
N.  Y.  Supp.  31-337:  36-1057;  46- 

849;  60-676:  64-426;  68-67;  60. 

522;  68-803;   60-218,   295;   70-. 

74:    80-799:    81-587,    795:    86- 

193;  93-709:  05-513;  36-837; 

101-340;    107-274;    117-537; 

126-561 ;  130-684 ;  182-508. 
St.  Rep'r.  60-171. 
N.  Y.  Super.  67-421;  69-478. 
N.  Y.  Ann.  Cas.  1-188;  0-812. 
767. 

N.  Y.  82-509;  00-461;   111-350; 

116-493:  136-214. 
Hun.  27-18;  64-498;  77-91;  81- 

388:  87-587. 
App.  DIv.  11-48;  12-313:  17-227; 

10-306;    20-57,    333.    4,'56:    36- 

381:    62-521:    67-485:    68-248; 

60-553;  62-257;  68-11;  77-.S,'^; 

81-161 ;       82-101 ;       08-294  ; 

104-533;    112-749;    123-412; 

141-465;  144-375. 
Misc.    14-115.    302.   428:   17-108: 

10-226:  26-545;  27-611;  67- 

372  •  7iB-153 
N.   Y.'Supp.  18-553:  36-16.  432; 

46-541:    46-118;    61-852:    66- 

401:    67-471;    68-263:    62-803: 

66-384:    67-1067:    68-116.    8a3, 

804;   68-1097;    70-897;   74-297; 

79-74;    80-799;    81-587;    90- 

420:    93-1074;    99-76:     107- 

1110 :       109-662  ;       126-551 ; 
.     12»-577;  131-46. 


St.  Rep'r.  71-24. 

Abb.  N.  C.  20-284.  465. 

N.  Y.  Super.  66-539;  68-120. 

N.  Y.  Ann.  Cas.  4-375;  9-53,  304, 

608,  n. 
768. 
N.    Y.    77-480;    111-850;    180- 

313:   109-377. 
Hun,  23-188:  31-390:  61-423;  66- 
,     K9;  60-62;  81-194;  173-887. 
App.  Dfy.  30-680;  40-25;  67-438; 

112-750;      122-549;      126-148; 

132-57;   138-785. 
Misc.    14-302;    38-12;    60-408; 

68-6;  60-268. 
N.  Y.  Supp.  67-502;  74-655;  99- 

76;   102-911;    107-534 ;   IJO- 

873;  116-317;  128-588;  126- 

651. 
CIr.  Proc.  14-435. 
N.  Y.  Super.  66-589. 
N.  Y.  Ann.  Cas.  O-807,  n. 
769. 
N.  Y.  111-860. 
Hun.  66-62. 
App.  DiT.  20-625. 
Misc.  14-302;  68-6. 
N.    Y.    Supp.    47-168;    102-911; 

126-661. 
N.  Y.  Ann.  Cas.  9-807,  n. 
760. 
App.    Div.    109-328;    112-748; 

123-413. 
Misc.  14-303;  69-268, 
N.    Y.     Supp.     86-1057;    96-643; 

99-76;    1O7-1110;    126-551. 
Clr.  Proc.  8-277. 
Abb.  N.  C.  22-284. 
N.  Y.  Ann.  Cas.  2-211;  9-80& 
761. 
N.  Y.  68-562:  69-450;  68-414. 
Hun,  4-48.  674. 
App.  Div.  27-145;  29-67. 
Misc.  27-61Z 
N.  Y.  Supp.  60-536;  61-862;  68- 

263;   126-561. 
768. 

N.    Y.    77-515;    108-274;    106- 

127. 
Hun,  21-509;  66-565. 
App.    Div/ 32-118;    86-881;    66- 

803;    64-416;    134-322;    137- 

782 
Misc.' 6-51:    16-198;   27-57;   38- 

121;  46-^77. 
N.  Y.  Supp.  65-401:  66-942:  72- 

232;    92-737;    119-41;    122- 

543 ;  126-551. 
How.  69-385. 

N.  Y.  Ann.  Cas.  8-384;  9-819. 
764. 

N    Y    114-579 

Hun. '84-11:  62-261:  66-565. 

App.    Div.    6-482:    44-257;    118- 

745;    117-55;    1.^4-543;    144- 

689. 
Misc.  16-198. 
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N.    T.    Supp.    «0-781;    09-203: 

107-1075;    110-610;    126-551. 
N.  Y.  Ann.  Cas.  4-5^  n.;  9-310. 
76S. 

N.  Y.   149-414. 

Him,  73-201. 

App.    DIv.    20-525:    86-382;    64- 

416  ;  104-533  ;  134-544  ;  137- 

782;   141-465. 
Misc.  89-276. 
N.  Y.  Supp.  47-168:  72-232;  93- 

1074;    119-610;    122-543. 
Dom.  3-236. 
766. 

N.   Y.   140-420. 
Hun,    78-546. 

App.  Dlv.  112-808 ;  141-465. 
N.    Y.   Supp.   00-432. 
N.  Y.  Ann.  Cas.  O-309. 
707. 

N.  Y.  79-175;  163-110. 

Hun,  83-514. 

App.    Dlv.    2-413;   61-560;    lOl- 

467;     118-8;     12O-307;     134- 

61. 
Misc.    33-491;    64-650;    68-89; 

72-156. 
N.    Y.    Supp.    18-501,    502;    92- 

149;     105-9;     118-707;    127- 

1000;   129-778. 
708. 

N.  Y.  96-32;  185-76. 

Hun,   12-130;   18-125;  63-514. 

App.   Div.   2-413;  27-614;  59-37. 

Misc.  73-402. 

N.  Y.  Supp.  18-501,  502;  60-776; 
00-179;  133-281. 

Abb.  N.  C.  29-17a 
769. 

Hun,  26-354,  376;  28-294;  44- 
45. 

App.    Div.    48-412;    59-393:    65- 
249:  91-272;   106-387;   110-921. 

Misc.  30-274;  38-121;  60-3.'34 ; 
70-569. 

X.  Y.  Supp.  64-722:  62-305;  69- 
843;  72-r»78;  77-101;  94- 
815:    128-138. 

Civ.  Proc.  6-90;  14-71. 

Abb.  N.  C.  18-204. 

How.  67-390. 
770. 

N.   Y.  135-76. 

Hiin,  21-431:  36-542;  63-514. 

App.  Div.  76-144. 

Misc.   56-370. 

N.   Y.    Supp.   78-942. 

Abb.  N.  C.  29-178. 

How.   66-287. 

Daly,  0-44. 
771. 

Misc.  40-93;  63-370;  70-510. 

How.  10-458. 
772. 

N.  Y.  1.%0-377,  537:  177-236. 

Hun,  31-20;  48-46. 


App.  DiT.  48-412:  68-d05;  83- 
108;  103-119;  144-148. 

Misc.  10-733;  16-413;  20-206; 
34-406;  37-745;  69-331;  62- 
.'502;   63-33. 

N.  Y.  Supp.  45-782;  60-646;  74- 
241;  76-476;  93-895;  119-825; 
128-846. 

Civ.  Proc.  21-16. 

N.  Y.  Super.  62-63. 

Law  RulL  6-88. 

N.  Y.  Ann.  Cas.  8-15. 
775. 

N.  Y.  150-587;  168-28. 

Hun,  27-21:  81-348. 

App.  DiT.  140-324. 

Misc.   14-182:  28-565. 

N.  Y.  Snpp.  62-756. 
776. 

N.  Y.  47-870:  76-599. 

Civ.   Proc.  6-178. 

Week.  Dig.  9-138. 
777. 

How.  67-481. 
779. 

N*  Y.  142-212. 

Hun.  26-518;  38-380;  66-375;  67- 
463. 

App.  Div.  17-227;  18-409:  21- 
467:  40-103:  67-125:  74-278: 
76-280;  76-74,  287.  434;  79-120: 
81-147:  84-404,  G20:  87-108: 
01-549:  03-151,  326;  lOl- 
132;  105-300,  495;  107-527; 
100-133  ;  112-77 ;  113-756 ; 
122-016;  123-274;  124-131: 
126-374 ;  128-761 ;  134-576; 
138-538,  714;  139-728;  143- 
61.3. 

Misc.  16-514:  23-78:  26-90.  310: 
30-533,  628:  31-170.  471:  32- 
389:  83-120;  34-347;  43-20: 
46-57  ;  60-618  ;  52-9  ;  66-649  ; 
50-155,  515:  61-341;  64-642; 
66-164;  60-335. 

N.  Y.  Supp.  30-859:  45-7ffl;  47- 
049;  61-833:  64-566.  6i6G;  62- 
713.  784:  63-907:  66-721;  69- 
816;  77-610;  78-2.  537.  650.  778; 
79-708;  80-689;  82-679,  99*5; 
84-111.  180.  lOil:  85-192:  86- 
1022:  ^7-402,  519.  891:  90-824; 
01-876:  93-959:  94-177:  96- 
1027:  98-62,  200;  99-3.31; 
107-497,  806,  949;  110-264. 
9.S4;  11.^-280:  117-1000:  119- 
131,  620;  121-1114;  122-215; 
123-762;  124-491;  126-624; 
128-467. 

Civ.   Proc.   10-»168;  21-221. 

Abb.   N.   C.  31-482. 

N.  Y,  Super.  67-222. 

How.  67-481. 

Dom.  2-486. 

Daly,  10-71. 

Week.  D!|f.  28-43. 

N.  Y.  Ann.  Cas.  6-338;  7-360,  278. 


S028 


NOTES. 


T80. 

N.   Y.  188-565. 

Hun.   40-238;  74.192;  82-855. 

App.    Div.    49-800;    85-288;    02- 

134;  130-874. 
Misc.  12-88:  20-207;  84-253;  87- 

129,  606;  30-580;  72-158. 
N.   Y.   Sujpp.  33-176;  00-76;  G3- 

246:    C»-215;    74-409;    76-159: 

SO-588;  88-307;  87-316;  129- 

614. 
St.  Rep'r,  56-555. 
Civ.   Proc.   14-340. 
N.  Y.  Ann.  Cas.  1-118.  119;  9-46& 
781. 

N.   Y.   177-236. 
App.   Div.  88-275. 
Misc.    14-182;    64-465. 

N.  Y.  Supp.  35-382;  85-71. 

ClT.  Proc.  14-1. 

Abb.  N.  C.  11-238. 
782. 

Misc.    64-455. 

Civ.  Proc.  14-1. 
783 

App.  Dlv.  8-321 ;  126-666  ;  147- 
589. 

Misc.    14-303;    16-568;   64-455. 

N.  Y.  Supp.   105-474;   132-507. 

St.   Rep'r.   14-8. 

Civ.  Proc.  6-188. 

Abb.  N.  C.  14-511. 

N.  Y.  Ann.  Caa.  2-215. 

How.   62-4G0;  66-392. 
784. 

n!  Y.  97-610;  200-268. 

Hun.  27.3«4;  SO-257. 

App.  DIr.  10-289;  14-282;  144- 
215. 

Mlsc'  6-514  ;  11-125 ;  12-403  ; 
58-176;   64-455. 

N.  Y.  Supp.  81-1008;  128-775. 

Civ.  Proc.  14-290. 

N.  Y.  Ann.  Cas.  7-125. 
785. 

Misc.  64-455. 
786. 

N.  Y.  86-278. 

Misc.   26-342;  64-455. 
787. 

Civ.   Proc.  19-165. 

Misc.   53-428;  64-455. 
788. 

App.   Div.  94-28;   110-808. 
789. 

App.    Div.   29-373;  48-601. 

N.  Y.  Supp.  28-59. 
790. 

App.  Div.  48-601. 

N.  Y.  Ann.  Cas.  4-253. 
791. 

N.  Y.  83-527;  135-646. 

Hun,  12-571:  17-113:  25-491. 

App.  Div.  48-601:  50-101:  71- 
255;  74-.308:  96-165;  98-in2, 
111;  119-486;  125-397. 


Misc.   16-5.52;  88-12,   13,   44,  45; 

44-45.  316;  54-85;  59-409;  6.3- 

379*  66-2SK). 
N.  Y.'Supp.  66-962;  76-6^,  698, 

901,  906;  81-392;  97-602;  lOO- 

770;  102-704;  104-406;  106- 

200;    167-538;    116-974;    182- 

908. 
N.  Y.  Ann.  Cas.  8-485. 
Siibd»  1. 

N    Y    92-647 

App."  Div.   7*4-308;   133-140. 
Misc.  12-147  ;  24-407  ;  56-123. 
N.  Y.  Supp.  103-1025. 
N.  Y.  Ann.  Cas.  5-418. 
Sabd.  2. 
App.  Div.  45-575;  74-308. 
Misc.   24-407;   63-62. 
N.     Y.     Supp.     61-403;     77-511; 

115-1103. 
N.  Y.  Ann.  Cas.  5-418. 
Snbd*  4. 

N.  Y.  151-267,  647. 
Snbd.  5. 
N.  Y.  84-642;  151-668;  174-265. 
App.     Div.     6-131:     16-214:     «9- 

.'S44:    54-lM.    510:    67-12;    T<- 

308;    96-166;    111-159;     112- 

829;  117-475. 
Misc.    23-253.    504:    24-407;    29- 

105,  422  ;  33-388  ;  38-13  ;  56- 

606. 
N.  Y.  Snpp.  44-620:  51-109:  53- 

263;    66-195;    66-603;    67-587; 

73-482:  89-199,  715,  845;  98- 

351  ;   1 69-679  ;  112-457. 
N.   Y.  Ann.  Cas.  5-413. 
Snbd.  6. 

N.   Y.  92-646. 
8a bd.  7. 

N.   Y.  91-239;  151-669. 
Snbd.  8. 
N.  Y.  113-618. 
Hun,  19-128:  25-584. 
App.  Div.  5S-820;  98-146. 
Misc.  35-381. 

N.    Y.    Supp.    71-1025;   90-734. 
Abb.  N.  C.  18-473. 
How.  67-511. 
Snbd.  10. 

N.   Y.   135-634, 

App.    Div.    19-227;    28-303;    29- 

372;  67-12. 
N.  Y.  Supp.  50-1002:  51-543;  64- 

605;   73-482;    116-725, 
Civ.  Proc.  4-202;  5-67;  13-167. 
How.  66-475. 
Snbd.  11. 
App.    Dlr.    51-379;   71-861;    74- 

308. 
Misc.  88-12. 
N.  Y.  Supp.  75-976. 
Siib«l.  12. 

N.    Y.   160-370. 
Snbd.  13. 
App.   Dlv.    111-182. 
Misc.  52-10. 
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702. 

App^   1)1  V.   48-601;   135-689. 

N.  T.  Supp.  81-882. 
703. 

App.  Dlr.  87-161;  29-373;  SO- 
WS; 46-76;  48-187,  601;  50- 
161;  71-256,  351;  74-308;  98- 
102,  109,  145,  620;  107-249; 
117-476;   120-898. 

Misc.  12-147;  23-253.  504;  24- 
108  ;  29-425  ;  33-388  ;  66-123, 
336,   600;   66-230. 

N.  Y.  Supp.  32-1073;  56-622;  51- 
169,  542:  52-616;  53-297;  56- 
636;  61-257,  300,  942;  62-815; 
63-724;  67-587;  71-1095;  75- 
823,  976  ;  102-704  ;  106-200  ; 
107-538;   116-725;   122-998. 

N.  Y.  Ann.  Cas.  6-18;  8-485. 
796. 

N.  Y.  201-407. 

App.  Dlv.  52-231;  71-31;  77-16: 
136-452.    811. 

Misc.  45-502;  56-334. 

N.    Y.    Supp.    106-766;    120-980. 
797. 

N.'  Y.  76-168;  201-407. 

Hun,  58-133. 

App.  Dlv.  57-219;  77-16;  99- 
534;    136-811. 

Misc.  45-502;  52-92;  56-334; 
58-494. 

N.  Y.  Supp.  91-178,  1003;  101- 
751  ;  106-766  ;  111-1085. 

St.    Rep'r.  46-477. 

Abb.  N.  C.  13-854. 

Dem.  2-579. 
Snbd.  1. 

Hun,  63-604. 

App,  Dlv.  52-231. 

N.   Y.   Supp.   18-327.  879. 

St.  Rpp'r.  7-767;  44-473. 

Abb.  N.  O.  2-311. 

How.  26-422. 

How.  N.   S.  2-525. 
Snbd.  2. 

St.  Rcp*r.  12-665. 
Siibtl.  3. 

N.  Y.  125-696. 

App.  Div.  101-262. 

Misc.  15-631:  16-565. 

St.  Rep'r.  83-819;  36-920;  51- 
122. 

Civ.  Proc.  13-234;  19-258. 

Abb.   N.   C.  21-214. 

N.  Y.  Super.  36-294. 

N.  Y.  194-392. 
798. 

n!  Y.  201-407. 

Hun,  60-244. 

App.  Dlv.  68-281:  77-16;  78-499; 
93-308:  112-122.  129;  116- 
496:   136-813;   147-219. 

Misc.  29-425;  41-558:  53-269; 
58-496. 


N.   Y.  Supp.  61-942;  74-55;  79- 

680:    85-114:   87-852:   98-1.^6; 

161-760;      108-77;      111-1065; 

119-477;  181-1041. 
Civ.  Proc.  19-40. 
799. 

N.  Y.  201-407. 

Hun,  20-182. 

App.   Div.  2-19;  49-407;  52-231: 

77-16;  136-813;  146-249. 
Misc.  58-496. 
N.    Y.    Supp.  63-381;    111-1085; 

130-914. 
Civ.   Ppoc.   19-37. 
800. 

N.  Y.  201-407. 
App.    Div.    77-16;  136-813. 
Misc.  58-496. 
N.  Y.  Supp.  111-1085. 
801. 

N.  Y.  201-407. 
App.   Div.   77-16;   186-811. 
N.  Y.  Supp.  111-1085. 
802. 

N.  Y.  201-407. 

Hun,  80-452. 

App.  Dlv.  77-16;  121-750;  136- 
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Misc.  58-496. 

N.    Y.    Supp.    79-268;    106-532; 
111-1085;  130-914. 
803. 

N.  Y.  78-509. 

Hun.  26-589;  41-608;  48-96;  87- 
304 
.Dir.  29-284:  35-428:  48- 
15;  49-407;  65-167;  66-203; 
67-68;  76-580;  79-102.  617: 
80-40;  95-543;  98-149;  120- 
747;  124-36;  126-814;  128- 
919;  183-421;  134-435:  137- 
752;  138-422,  425;  139-726; 
140-628 :  146-249,  486. 

Misc.  10-233;  12-68,  169:  28-494. 
608;  83-573,  727;  41-436;  60- 
451;  54-66,  680;  55-326;  57- 
364,  365;  58-.384.  496;  64- 
454  ;  66-157  ;  70-26 ;  73-20. 

N.  Y.  Supp.  54-810;  63-381:  «»- 
1053;  75M88,  831;  78-118;  78- 
696;  80-277;  84-1066:  90-749; 
99-512:  104-503,  847;  105- 
482;  108-371;  1O9-660,  662; 
111-5,  172:  112-830;  117- 
643;  119-395;  121-226;  122- 
626  :  125-462  ;  180-827. 

Civ;  Proc.  14-314. 

Abb.  N.  C.  31-194. 

N.  Y.  Super.  64-444. 

N.    Y.    Ann.    Cas.   2-186;    6-266; 
9-274. 
804. 

App.  Div.  35-428;  48-335:  66- 
203  :  76-680  ;  79-102  :  96-643 ; 
128-919;  134-436;  146-249. 

Misc.  12-68;  28-494,  603:  41- 
436:  50-461;  54-680:  55-327; 
58-384,   496;   64-454;   66-157. 
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N.  Y.  Supp.  S4-810;  78-118;  78- 

506;    90-740;    104-847 ;    105- 

482;    108-371;    11S(-83U;    121- 

226;  122-626. 
805. 

Hun,  20-517,  535;  88-326. 

Add.    Div.    48-335;    62-315;    65- 

167;    76-580;    79-102;    85-576; 

95-543;  00-298;  128-910;  134- 

437;  146-249. 
MiRC.    41-436;    50-451;    58-384, 

496;    64-454. 
N.  Y.  Supp.  71-800;  72-488;  78- 

696;  83-428:   90-749,  960;   09- 

012;   1O7-660;   108-371;   112-, 

830;    122-626. 
N.  Y.  Super.  56-263. 
N.  Y.  Ann.  Cas.  2-136. 
806, 

N.  Y.  94-541. 

Hun.  52-530;  86-44. 

App.    Div.    48-385;    76-580;    79- 

102;    95-543;    128-919;    146- 

240. 
Mi8C.    41-436;   58-384;   406;   64- 

454 
N.   Y."  Supp.  5-704;  78-506;  90- 

749;    108-371:    112-830;    122- 

626. 
St.  Rep'r.  11-260. 
:N.  Y.  Ann.  Cas.  2-120. 
Snlid.  2. 

Hun,  20-537. 

St.  Rep'r.  15-788;  18-880. 
807« 

App.    Dir.    48-385;    76-580;    79- 

102;    95-543;    128-919;    146- 

249 
Misc.'  41-436;    58-384,   496;  64- 

454 
N.    y!    Supp.    78-596;    90-749 ; 

10H..371;    112-830;   122-626. 
Civ.  Proc.  10-178. 
808 

Hun,  20-182. 

App.    Div.    48-335;    76-580;    79- 

102:     95-.')4;t:     12K-91U;     130- 

468;   146-249. 
Misc.    41-430;    58-384,   496;   64- 

454 
N.  v.*  Supp.  66-851.  924:  78-.'>9fl: 

90-740;      lOH-371;  .  112-830; 

114-98C;   122-026. 
Abb.  N.  C.  8-436. 
809. 

App.    Div.    48-335;   76-580;    79- 

102;  95-543:  08-149;   124-36; 

128-919;  137-752;  146-249. 
Misc.  12»n.S:  28-003;  33-r>73;  41- 

486;    5S-.'V>'4,    49<{:    64-454. 
N.     Y.     Supp.     78-506;    84-1006; 

90-470:  108-371;  111-5;  112- 

830:    122-026. 
Abb.  N.  C.  1-350. 
N.   Y.   Ann.   Cas.   5-266. 
81 0. 

Abb.  N.  C.  8-239. 


811. 

N.   Y.  162-250. 

Ap^  Div.    88-267;    48-680;    67- 

Misc.'  17-93;  58-629. 
N.  Y.  Supp.  51-68;  78»286. 
Civ.    Proc.    14-807. 
llow.   67-273. 
812* 

N.  Y.  ^62-246. 
Hun,  69-446. 

App.    Div.    48-580;    61-402;    79- 
428;    95-568;    117-350;    144- 

Mlsc' 6-305;   18-10;  88-331;  60- 

147  ;  61-542  ;  66-316  ;  67-170  ; 

78-273. 
N.  Y.   Supp.  60-196:  70-620;  88- 

008;    98-217;    115-860;    129- 

228;  130-805. 
N.  Y.  Super.  59-168. 
N.  Y.  Ann.  Cas.  2-20;  4-66,  n. 
813. 
App.    Div.    75-573;    116-674. 
N.  Y.  Supp.  78-846, 
Dem.  8-56. 
814. 

N.  Y.  100-210. 

App.     Div.     46-134;     118-663; 

120-450. 
Misc.     16-160;     17-850;     19-615; 

46-602;    48-223. 
N.   Y.   Supp.   30-04;  44-422;  60- 

1017;    66-084;    91-83;    108- 

678;  104-1082. 
815. 

N.  Y.  Super.  47-887. 
816. 

Abb.  N.  C.  16-410. 
817. 

N.  Y.  90-312. 

Hun.   70-48;  87-284. 

App.    Div.    1-558;    5-264;    124- 

566;  128-263;  188-742;  146- 

138 
Misc.*  19-505;     20-508;     85-78, 

133;  68-351. 
N.  Y.  Supp.  88-836;  44-313;  46- 

666;    47-712;     108-073;    111- 

10;  112-773;  118-215. 
Abb.  N.  C.  6-60. 
N.  Y.  Aun.  Cas.  4-200. 
818. 

App.  Div.  1-658;  124-556;  133- 

742. 
Misc.  19-508;  35-183;  58-351. 
N.    Y.    Supp.    112-773;    118-215. 
Civ.   Proc.   15-434. 
N.  Y.  Ann.  Cas.  4-205. 
819 

Mlsic.  19-508. 
Abb.  (N.  S.)  12-68,  n. 
820. 

N.    Y.    107-118;    117-207;   204- 

283    2H8 
Hnn.  52-05:  56-02:  64-425;  75- 

43:  86-301;  89-384. 
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Add.  Dlv.  10-234;  12-80;  lO-eiO; 

2b-142;     27-453:    20-173;    30- 

562;  40-500;  41-531;  42-150; 

61-543;     01-296;     «0-286;     T2- 

5;  75-444;  7»-2T,  544;  Hl-204; 

85«817  ;      06-391 ;      102-249  ; 

104-91;      1CK5-459;      124-852; 

125-547;    132-515;    138-887; 

144-419;   146-014. 
Misc.    12-52;    24-6;  -27-543;   28- 

43;  31-179;    43-379;   45-28.   42, 

346 ;  46-556 ;  58-553  ;  50-409  ; 

72-99,   378. 
N.  Y.  Supp.  35-397;  46-205;  47- 

448;   40-201,    512;   50-353;   51- 

814;     52-189;    64-862;    6H-125. 

715;     50-814;     63-964;     70-474; 

74-749;  76-98:  78-320;  82-541  ; 

^7-480:   00-448,   814.    896;   02- 

963;     O3-:^04;     04-277,     397; 

lO1>-490,    1058:    112-300;    117- 

lO^T;  121-354;  12K-692;  120- 

267.   1059;   131-370;  132-320; 

183-7H1,  1065. 
Civ.  Proc.  14-289:  16-316. 
N.  Y.  Ann.  Cas.  2-221,  226. 
820a. 

N.    Y.    204-288. 

App.  IJlv.  130-594  ;  146-005,  614. 
^lisc.  72-370. 

N.  Y.  Supp.  130-303;  131-125. 
821 

Misc.  51-229. 
822. 

N.  Y.  87-272. 

Hun.   28-74;   73-181. 

App.  Dlv.  21-417;  42-23;  80-145; 

02-250.    252  :     106-5i)l  ;     112- 

182;     121-401.    6l2:    121-372; 

128-278;    137-61;    138-276. 
Misc.     12-207;     26-670;     51-229, 

589  ;  52-647  :  66-3.H7  ;  74-407. 
N.  Y.  Snpp.  47-502:  57-471:  68- 

663;     8O-510;     87-37;     04-812; 

08-40:    101-95:    100-98.    335; 

107-210,     722;    108-(J<}7;    122- 

37:  123-794:  132-395. 
Civ.   Proc.  21 -.340. 
N.   Y.  Ann.  Cas.    1-324. 
Week.  Dig.  5-589;   15-374. 

N.'  Y.  56-102:  05-252:  152-592. 

Iliin,   56-391:   76-5S7. 

N.  Y.  Ann.  Cas.  6-259,  275. 
824. 

App.  Div.  34-162;  142-78. 

Misc.  62-479. 

Week.   Dig.   10-364. 
825. 

App.  Dlv.  34-102. 

Misc.   10-420 :   20-693  ;  55-19. 

N.  Y.  Snpp.  46-675. 

N.    Y.    Super.   50-66. 

N.  Y.  Ann.  Cas.  1-401. 

AVeek.  Dig.  18-563. 
826. 

Uarb.  10-155. 


827. 

N.'  Y.  186-509;  140-281;  141-70. 

Ilun,  88-827. 

App.  Div.  11-602 ;  68-355 ;  107- 
500  •  112-707 

Mlsc'  12-44;  16-619;  26-62;  65- 
540. 

N.  Y.  Supp.  56-442:  74-88;  »8- 
777;  120-918;  130-458. 

Abb.   N.   C.  20-277. 

N.  Y.  Ann.  Cas.  2-130. 
828. 

N.   Y.   132-648. 

Hun,  23-414;  76-50. 

Abb.  N.  C.  81-152. 

How.  67-346. 

N.  Y.  Ann.  Caa.  10-806. 
820. 

N.  Y.  81-157;  85-633;  86-302: 
88-447;  00-549:  0 1-657:  »5- 
310,  517;  08-206;  10O-547:  102- 
94:  1O4-506;  105-382:  110-12. 
513,  56^  671;  111-239;  113- 
02,  152,  238,  243,  391,  575;  114- 
288;  116-12;  117-91,  500,  GOO; 
1 18-46 ;  1 20-530 ;  121  -575 ; 
124-487,  505,  651;  125-756: 
126-293,  552;  152-549;  140- 
281;  141-76.  225,  389;  142-140; 
143-190;  146-13;  140-83;  153- 
124,  294,  348;  161-84;  160-430; 
170-412,  554;  174-39,  10<1:  175- 
375;  180-116.  261;  185-375; 
187-491;  188-421:  108-322, 

Ilun,  14-531;  15*79:  17-l.-iO:  lO- 
35;  22-414;  24-32,  827;  26-386; 
2H-428.  436;  20-498.  OaS;  30- 
555;  31-46.  417;  34-94;  37-330; 
40-223:  41-437;  42-159;  44-142. 
346,  560,  597;  46-289:  51-224; 
53-591;  54-166;  56-391;  58- 
2.^1;  60-237;  61-250.  312:  62- 
207;  63-185,  477:  64-573.  .'93; 
CM5-222;  60-48;  70-34;  74-278; 
77-108;  78-40,  413:  70-129; 
82-17.  263.  345,  403;  84-:.*n2: 
85-5.1,  486;  88-92,  211.  485:  OO- 
7.  72.  128.  131,  603;  01-16S.  02- 
274,  384,  450. 

App.  Div,  4-132;  5-179,  45S.  503; 
41-445,  536;  8-612;  13-41©;  14- 
201:  15-215:  16-547.  548.  17- 
268,  272;  18-491;  10-354.  4,'i3; 
21-232,  3<W:  22-622:  23-1.52; 
24-447;  28-243.  378:  20-41.  220; 
30-132:  31-352,  626:  .32-623, 
634;  35-85,  189:  36-546;  37- 
590:  38-142,  432:  41-.V)6:  42- 
119;  45-170,  309:  46-515:  47- 
145;  48-307;  60-129:  51-72;  S.*?- 
12.  113;  54-017:  55-320,  407. 
541:  56-96,  566:  57-54:  6S- 
5S4:  60-15i6.  288.  522;  61-163. 
205:  63-151;  66-502:  67-42,\ 
.563:  68-2.^3:  60-286.  381.  459: 
71-.503:  72-224.  278:  74-444; 
75-339;    76-447,    597;    77-622; 
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70-312;  «2-6l2;  85-6.  3(W.  481, 
r».s7:  KO-3S5:  ST-lS:  00-20:  oi- 
23(3;     04-10;     05-303;     07-430: 
08-S71,   418,   471,   486.  402;  OO- 
83.   S71;    100-3,   368;   101-552; 
loa-502:     104-183.    334;    105- 
316;    108-136;    110-915:    111- 
77.  502.  916;  112-370.  470,  475, 
780,    781;    114-412,    768;    115- 
754;   110-185;    117-185,  498; 
120-186;      iai-333;      1^4-88; 
125-310,     354;      12G-56,     568, 
600,   945;    127-605,   612;   120- 
818;    i:n-402.    424.    428:    133- 
437;    135-791;    180-518,    503; 
137-471,    475,     612;     138-537. 
609;   140-116,    640;    142-107; 
143-690,  823,  844  ;  147-7,  413, 
654. 
Misc.   G-88;   7-673;   8-82:   0-673; 
10-185;     11-450;     12-2,^)0:     13- 
487,   597;    15-290;   10-385;   22- 
749;  27-lSG;  28-263;  20-72;  31- 
657;    33-327:    34-446.    597;    35- 
380,    681;    38-56;    30-739;    40- 
153.    251);   42-50,   448,    597;   45- 
149;   47-87,   573;    48-344,   640; 
40-37;    50-2I7,    289;    54-176; 
OO-505  ;  02-602  :  71-120,  642  ; 
73-185,  495  ;  74-,'?8. 
N.  Y.  Supp.  18-480:  28-222,  296; 
20-169.    526;    31-11.     190.    252. 
811;   32-538,    671;   33-138,   477; 
84-45,    628,    667,    830,    870;    35- 
495.  645:  30-284,  952.  967,  983: 
44-205.   988:   45-5(i3.    1096;   47- 
62.3.  666.  922;  48-871,  895,  908; 
40-174,    803;   51-234.   380.    478; 
52-302.   461.  756,   1081:   54-488, 
781;    55-796;    56-551,    561:   57- 
6.53;    58-933;    00-87.    563:    01- 
744;    02-48.    109,    120:    03-274. 
887:    64-501;    66-95.    928,    968; 
67-430,    481.    1029;    00-9.    125. 
255.   407:   70-420,    546:    71-335, 
1026,  1062;  72-42;  73-259,  779; 
74-5,  755,  981,  1069;  75-890;  76- 
56,    121,    961;    77-483;    78-180. 
320,  527;  70-111,  250.  688;  80- 
962;    81-1019;    82-<)26;    83-172, 
218,  704.  1091:  K5-402.  538.  aS6: 
86-497;    87-432,    6.31;     88-686: 
80-965:  00-208.  526,  769.  873, 
883;  01-207.  378,  750:  02-399. 
569  ;  03-554,  950  ;  05-969  ;  96- 
40,   200.   638;   07-570;   08-321, 
625,   658,    775:    90-1036;    lOO- 
279,  444,   1089;   102-571,  754; 
104-824,  1084;  105-931.  1060; 
1O7-900:    109-443,    444:    llO- 
706,     951;     112-20;     113-928: 
114-667:     115-1035:     110-2.33; 
121-122.    825:     123-122.    302; 
124-1041;   125-209;   126-1011; 
127-966.  1025;  128-180;   130- 
1039;    131-587;    132-126.    203, 
486.    655.    837;    133-328,    413. 
711. 


""% 


St.  Rep*r.  11-357;  12-841;  14- 
206,  398;  36-133,  407,  461;  72- 
127. 

Civ.    Proc.   14-216;   21-1. 

Abb.  N.  C.  29-36;  31-158. 

N.  Y.  Ann.  Cag.  1-153,  228;  8-381; 
9—123 

Connoly,   1-204;  2-27. 

Deui.  6-35,  92. 

N,   Y.  Super.  54-280. 
830. 

N.  Y.  91-293:  172-146;  177-357; 

118-131;   187-196. 
Htin,  25-273;  47-18. 
App.   Dlv.  3-157;  80-283;  68-38; 
66-179;  74-441;  78-76;  88-436; 
96-:{91:       105-424;       126-568, 
574;  185-6. 
Mis<-.    66-225. 

N.  Y.  Supp.  71-863;  73-279;  77- 
•     575;   79-507;   88-597;   94-574; 
110-951;    119-803. 
831 

N.'  Y.- 110-386;  12-485;  132-185; 

141-457;  143-235. 
nun,  41-424;  56-220;  63-518;  73- 

203. 

II p.   Dlv.   14-81;  52-65;  62-521; 
6-249  :        86-162  ;        87-157  ; 

119-858;      128-804:      133-217; 

136-379.   686;   146-432;   147- 

916. 
Misc.    28-395;    29-672;    39-392; 

74-5«5. 
N.   Y.   Supp.   18-485;  67-43:  71- 

134;   79-357,   367:   88-528;   84, 

37:     104-839;     113-ir>.'{;     120- 

982  :  131-291 ;  182-500. 
Civ.   Proc,   15-354;   19-267.  282. 
882. 

N.    Y.    86-353:    91-241;    92-554; 

121-266;  156-162. 
Hun,  28-150:  92-360. 
App.    Dlv.    14-192;    20-517;    34- 

547;  126-103. 
Misc.     6-580 ;     14-33 ;     60-271  ; 

71-626. 
N.  Y.  Supp.  35-237;  47-100;  54- 

538 
N.  Y*  Super.  55-433. 
833. 

N.  Y.  201-129. 
Hun,  87-16. 

App.  Dlv.  11-430;  80-20. 
Misc.  72-278. 

N.  Y.  Ann.  Cag.  2-79. 
Wend.  13-311. 
884. 

N.  Y.  78-220:  80-282:  81-151; 
•©0-56:  92-274:  99-56;  101-126; 
103-573;  I04-.352:  106-208; 
111-220.  239:  112-493;  IIH- 
77:  126-450;  129-054:  133- 
453;  136-423;  137-570:  148-88, 
90:  154-355:  156-219:  165-1.^- 
150:  166-262;  171-106.  201; 
1 78-60 ;      1 84-57 ;      185-128 ; 
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188-349 ;       102-238 :       198-1 ; 
194-458;  l»0-452;  201-129. 

Hun.  l»-55;  24-43;  82-306;  40- 
438;  43-421;  4«-307,  439;  46- 
458.  488;  56-575:  57-76:  60- 
238;  7H-107,  227;  TO-346;  88- 
379;  85-379;  87-16;  91-500. 

App.  Dlv.  8-75;  11-429;  29-483. 
497:  32-634:  35-356;  42-384; 
43-428:  55-449.  453:  65-54:  68- 
205.  394:  70-12.  278:  71-28;  T8- 
559:  77-219:  «O-609:  82-3^: 
8Y-506;  89-509:  94-325;  96- 
29  r  99-9.  74  ;  100-376 ;  105- 
268,  317,  360:  110-429;  111- 
514,  520;  118-735;  116-363; 
117-551 ;  119-140 ;  120-231. 
773;  124-769;  126-273;  130- 
14:  131-840;  132-573;  183- 
806  ;  137-321,  387  ;  146-433. 

Misc.  26-50:  30-484.  705;  31-138; 
33-554;    88-07;    43-100;    54- 

N.  Y.'Supp.  28-1075;  29-364;  81- 
907;  33-873;  36-236;  54-1023; 
55-242;  59-160;  60-125;  61- 
917;  63-915,  923;  64-562;  66- 
8n;  67-817;  72-524;  74-126, 
902,  1055;  77-111,  179;  79-13; 
80-751;  81-813;  84-888;  87- 
981 ;  88-1,  924  ;  90-1007  ;  97- 
512,  707;  9f)-312 ;  104-225. 
435.  931;  116-998;  121-763; 
122-118;  182-837. 

bt.  RepT.  11-263;  12-446;  15- 
452 

Clr.  Proc.  19-188;  21-364. 

Abb.   N.   C.  20-162. 

N.  Y.  Ann.  Cas.  2-77,  293;  5-244; 
6-22;  7-345,  358;  8-414. 

Connoly,  2-221. 
835. 

N.  Y.  103-573;  111-220,  239; 
128-420:  145-1;  168-213:  170- 
83:    179-281;    194-269;    201- 

Hun,  16-628;  21-344;  37-242;  38- 
270;  4<>-3.36,  438:  41-203;  42- 
516;  5M-251;  60-28,  305;  61- 
104;  72-497;  82-384;  87-16. 

App.  Div.  8-146:  11-430;  13- 
569;  17-243;  21-555;  34-397; 
42-2.32:  58-184.  329:  60-118; 
61-16b;  70-323;  94-161;  96- 
145;  98-419:  120-734;  126- 
203.  550;  135-806;  143-181, 
(J86;   146-201. 

Mi.'^c.  6-405;  30-621;  33-143;  85- 
nOS:  40-.^i29;  48-486;  61-547; 
64-285;  67-241;   73-154. 

K   Y.    Snpp.    18-515;   51-49;   54- 

225;  61-64;  62-772:  67-928;  68- 

.363.    641:    69-941:    70-420;    71- 

1062;     75-373;    82-842;    89- 

482;    96-1113;    110-650,    712; 


115-969;     110-81;     120-266; 
128-971;  127-1091;  128-250; 
182-695,  1117. 
Civ.    Proc.    15-204;    19-191:   21- 

277,  824. 
N.  Y.  Ann.  Cas.  2-79;  6-22;  lO- 

447. 
Week.  Dig.  16-198. 
886. 

N.    Y.  99-56;  108-573;   104-352: 

111-220;       151-196;       165-13: 

166-262  ;      178-72 :      184-68 ; 

188-349;  193-1;  201-128. 

Hun,  72-497:  78-225;  88-340:  85- 

579;  87-16. 
App.  Dlv.  11-430;  29-486.  496; 
32-634;  86-356;  42-365;  55- 
451;  59-363;  70-12;  71-28;  80- 
609.  614;  82-360;  89-509;  100- 
367;  145-268,  317;  111-514, 
520;  116-364;  120-232;  124- 
768,  774;  126-550;  131-840. 
183-806;  135-866;  137-321; 
143-686;  146-433. 
Misc.     80-705;     81-139;    65-66; 

58-72;  61-548. 
N.  Y.  Supp.  88-198;  51-985;  54- 
1023;  69-160;  61-917;  63-915; 
64-562;    66-871:    68-.363:    69- 
551:    74-1055:    75-625:    80-7r.1: 
81-§13;    85-847;    97-707;    lOl- 
843;   110-712;   122-118. 
Civ.  Proc.  21-324,  364. 
N.  Y.  Ann.  Cas.  2-77.  294:  5-244. 
n.;  6-22;  7-348.  350,  861;  8-415. 
837 

n!  Y.  103-242:  143-219;  188-52. 
Hun,  33-32;  87-622.     ^  ^  ^ 
App.  Dlv.  116-576;  1S»-713.  ^^ 
Misc.  8-170;  32-328;  49-55;  68- 

455 
N.    y!    Supp.    66-542;    101-846; 

123-762;  125-82. 
Dem.  3-388. 
838* 

n!  Y.  150-260. 

Hun,  79-539.  ^ ^    ^ 

N.  i.  Supp.  29-983;  66-296;  98- 
686;  114-832. 
839. 

Barb.  41-444. 
840. 
Hun,  69-549;  81-302. 
App.    Dlv.    20-186;    35-221;    56- 
387;   58-355,    362:   61-139;^  €»- 
340;     98-281:     100-473;     118- 
226;  127-436. 
Misc.   6-578;   24-593;  43-424. 
N.  Y.  Supp.  80-785:  54-743:  67- 
792:  70-361:  74-820;  111-729. 
979;   117-985. 
Abb.   N.   C.  29-149.  n. 
841* 

n!  Y.  124-500;  178-821. 
Hun,  5H-407:  65-176. 


App.  Dlv.  12-109:  29-285. 
Misc.  20-250  ;  36-733  ;  72-465. 
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St.  Rep'r.  17-11;  80-468. 
Dem.  O-60. 

N.  Y.  Ann.  Cas.  9-895. 
842. 

N.  Y.  14-456;  173-828. 
Misc.  10-335;  22-287. 
N.  Y.  Supp.  50-32. 
Paige,  8-428. 
Wend.  7-516. 
N.  Y.  Ann.  Cas.  1-79. 

848a 

N.   Y.   106-309;   129-860;  140-6. 
Hun,  83-388. 
Misc.  47-523. 
844* 

Hun,  34-102:  90-38. 

App.    DiT.    31-50:    42-454;    116- 

Mlsc*  29-375;  30-857;  64-86; 
60-144. 

N.  Y.  Supp.  86-630:  62-857;  60- 
486;  74-922:  1OO-703 :  104- 
491;   112-1009;   117-945. 

Civ.  Proc.  6-117. 

N.  Y.  Super,  50-202;  62-7. 

Dem.  8-11. 

N.  Y.  Ann.  Cas.  6-872.  877. 
846. 

N.  Y.  8-84;  200-55. 

Misc.  47-528. 
846. 

N.'  Y.  8-67 ;  200-56. 
847. 

N.'  Y.  200-56. 

City  H.  Rec.  8-11. 
860. 

N.  Y.    Supp.  98-600. 

Wend.  21-608. 

Daly.  6-508. 
862. 

N.  Y.  186-60. 

Hun,  92-477. 

App.  Div.  27-269. 

Misc.    68-190. 

How.  48-349. 

Dem.  3-75. 
863. 

N.  Y.  186-60. 

Hun,  28-871. 

App.  Div.  0-146. 

Misc    72-119. 

N.  Y'.  Supp.  130-1089  ;  132-338. 
864* 

N,  Y.  185-60 ;  204-115. 

Hun,  87-245. 

App.  Div.  6-146;  16-192:  22- 
142;  27-269:  30-612:  40-139; 
115-309:   139-676,  774,  779. 

Misc.  62-339;  6.3-190:  70-11; 
78-407. 

N.  Y.  Supn.  48-60:  100-965; 
114-769;  124-667;  127-1048. 

Civ.   Proc.  8-887. 

N.  Y.  Ann.  Cas.  6-275. 
866. 

N.  Y.  166-837 ;  204-115. 


App.  Div.  6-146;  16-192.  198;  22- 
143;    80-612;     41-494;    189- 
778 ;  147-599. 
Misc.  70-11 ;  78-405. 
N.   Y.    Supp.   44-713;    127-1048; 

132-905;   133-62. 
N.  Y.  Ann.  Cas.  4-808;  6-275. 
866. 

N.  Y.  204-112. 
Hun,  64-450. 

App.  Div.  6-146;  16-192;  2^-141: 
41-494;  96-419;  106-103,  109; 
139-778;   147-397. 
Misc.     39-459;     40-65;     68-480; 

70-11;  73-468;  74-175. 
N.   Y.   Supp.  44-718;  48-60;  68- 
708;  9S8-711;  127-1048;  132- 
908. 
857. 

App.    Div.   96-419. 
St.  Rep'p.  6-753;  27-852. 
Civ.  Proc.  6-260. 
868. 

App.   Div.  96-419. 
869. 

N.  Y.  166-338. 
App.  Div.  16-193:  30-612. 
N.  Y.  Ann.  Cas.  6-275. 
860. 

Hun,  61-869. 
App.  Div.  120-404. 
Misc.  10-291. 
N.  Y.   Supp.  106-326. 
Civ.  Proc.  21-294. 
N.  Y.  Ann.  Cas.  7-886. 
861. 
Hun.  61-369. 
App.  Div.  8-465. 
Cfv.  Proc.  21-294. 
866. 

N.  Y.  Ann.  Cas.  7-SS6,  n. 
866. 

N.    Y.    178-274.        * 
N.  Y.   Supp.  98-600. 
867. 
Hun,  24-145. 
App.   Div.  40-139. 
Misc.  74-181. 
N.  Y.  Supp.  123-950. 
Weelj,   Dig.  11-308.    . 
868. 

App.  Div.  18-589. 
Cfv.  Proc.  6-360,  362. 
869. 

Civ.  Proc.  6-290,  860. 
870. 

N.    Y.    78-220,    434,    599;    98-82; 
100-81;       101-176;       106-272; 
144-354. 
Hun.    32-12:   88-12,   42;   37-232; 

88-310;  90-64. 
App.  Div.  6-460:  16-77:  22-287; 
26-173.  349;  42-67:  55-252:  «7- 
44r>:  73-520:  74-347;  76-.180; 
87-249;  89-21:93-425:95-418, 
425,  544;  98-149;  101-405; 
106-105,     116;     111-527,     530; 
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112-657;  11:1-201,  204;  IIS- 
Tias:  lHI-854;  118-103:  11»- 
764,  881;  120-814;  1123-8:^8; 
1^4-9i;{;  125-052;  12O-310, 
400;  iai-71)7;  132-100.  171; 
174;  l»«-648:  137-752;  1»H- 
182,  845;  140-535,  023;  143- 
212  ;  144-5S7  ;  14O-031. 
Misc.  12-67;  16-75;  26-354;  26- 
547;  30-36:  31-544;  35-340; 
42-54;  45-417:  46-195;  53- 
533:  56-06;  58-353*  63-57; 
64-447.    454,    462. 

N.  Y.  Supp.  40-597;  58-908;  61- 

1100;  64-99,  7a3;  84-280.1066; 

88-661.  83.;  00-749  ;  »3-895  ; 

94-27;     9»-b8i     912;     101-411; 

102-324  :    103-13,    795 ;    164- 

523;    105-664;   106-940;   108- 

602;    110-68,    1104;    113-738; 

114-211;     116-318,     4(J5,     570; 

118-610:      110-742:      121-»'«»0, 

769;    122-626;    123-520;    125- 

427;  128-130. 
Civ.    Proc.    14-79;    15-198.    303; 

10-299:  21-396. 
N.  Y.  Ann.  Cas.   1-161.  171,  187; 

2-55;  4-«)6;  5-325;  i-107.  818; 

7-157. 
Ijcm.  6-269. 
871. 
Hun,  90-64. 
App.     Div.     16-77;    18-586;    62- 

157;    65-459;    74-347;    03-425; 

05-425,   544;    98-149;    105-428; 

1 1 3-20 1 ;      1 10-SSl :      1 24-062 ; 

i25-:{7<;.   65:::   126-500;   120- 

316;  132-171:  136-648;  139- 
135;  140-535,  923. 
Misc.  25-354:  30-.^6:  35-340;  40- 
563  ;  42-54  ;  45-56.  272  ;  46- 
195;  5S-.^-,3;  63-55:  64-447, 
454  ■    66-22.") 

N.  Y.'Sunp." 46-317:  40-133:  58- 
907;  60-702;  70-S75:  72-976: 
00-749.  824;  02-163;  08-542; 
00-I)S:  101 -41 1:  100-33 4,  910; 
1 1 0-(  JS :  1 1 6-829 :  1 1 0-5<  5 1 , 
742:  121-.?09;  122-1008;  123- 
984:  125-427. 

Civ.  ri'oo.  15-393. 

Abb.   N.   C.  18-241. 

N    Y.  Ann.  Cas.  5-325;  6-107,  812; 
7-157. 
8nbil.  6. 

N.   Y.   Supp.  104-1027. 
672. 

N.  Y.  77-278:  86-519;  100-82; 
118-90:   114-354. 

nun.  26-172.  544:  20-451;  30-01: 
37-2S7.  531;  48-320;  5.S-.34S: 
50-.M4;  62-157,  315;  65-ir.9: 
67-445:  7.*l-5r.9:  75-291;  87- 
300;  HH-310:   00-04. 

App.  DIv.  22-287:  31-282:  33- 
169;  42-<]7;  52-628;  62-l.-',7: 
70-50;  73-77;  74-347.  404;  84- 


195;   87-249,   425;  03-425:  95- 
425.    544;    98-149;    101-466 ; 
103-384;      105-105,     116,     428; 
111-315,     527,     5^;     112-657; 
115-538;    116-854;    118-103; 
110-514,    764,    881;    122-7U6; 
124-36,     326,     628,     052,     6t53; 
125-376,     652:     12fl-31C,     46l»: 
131-797;    i;*2-109.    171;     134- 
733;    136-648;   138-183;    139- 
16,    135;    140-535,    923;    143- 
212;    147-119. 
MUjc.  10-446:   12-67;  15-75;  17- 
550;     18-562;    20-280;    21-112 
25-354:    30-36;    31-546:    32-8 
34-109;    35-340.    850:    36-&(3 
30-244;  40-563;  41-43ti:  42-."»4 
45-56.    272;    46-194;    52-296. 
53-111.   534;    56-66,   436;   58- 
853;    63-55;    64-454. 


^«r-,<v»\i,       ■««»^-tr»i.        •ja-t*i\j,        •-«- 

461;   77.475,   614;   7H-5W;   84- 
32.   280.   lut>5:   85-574;    88-661; 


00-749,  824;  92-149.  1099; 
95-343;  97-1078;  99-98.  677, 
912;  101-411;  102-S24 ;  104- 
198,  244,  523,  796;  1O6-308, 
040;  167-197,  846,  893;  108- 
66,  953;  109-113.  446.  910; 
110-08;  112-785:  11.3-738; 
114-211:  116-.')70,  820:  119- 
135.  742;  121-769;  12.3-aS4; 
124-811:  125-427;  128-130; 
131-683. 

St.  Kep'r.  6-425;  12-1.^0;  16-^540: 
28-15;  36-39,  918:  38-366:  39- 
18.  449;  41-473;  43-418;  49-7S. 
526. 

Civ.  Proc.  14-87. 

Abb.   N.    C.   22-116:  81-197. 

N.    Y.    Super.   57-526;  59-22a 

How.   N.  S.  3-261. 

I>em.  2-302. 

N.    Y.    Ann.    Cas.    4-167;    6-825; 
6-107.  312;  9-442. 
Salid.  1. 

Him,  30-77:  74-620. 

App.  DIv.  95-421;  lOS-118. 

Misc.  29-601.  668. 

N.   Y.   Supp.  61-568. 

How.  66-270. 
Sobd.  2. 

N.   Y.  106-^5. 

Hun.    15-20;   20-244;    51-876 

App.  T)iT.  50-580  ;  105-118 ;  121- 
879. 

Misc.   20-603. 

N.   Y.   Supp.  131-713. 

St.   Uep'r.  34-645. 

Civ.   Proc.   18-258. 

How.  N.  S.  1-433. 
Siihcl.  3. 

Misc.  20-668. 
Sabd.  4. 

N.    Y.  106.275;  144-ML 
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Hun,  15-4S5;  10-56;  20-49,  244; 
28-177;  24-167:  29-442;  31- 
4?^:   37-234:  58-505:   02-242. 


Ap£ 


Div. 
8-586; 
109-35 1  ; 


15-398; 
25-349; 
111-52S ; 
120-146  ; 
124-37. 
129-366; 


10-79.    818; 

105-118  : 

;    110-854; 

;     121-G38 ; 

629,     657; 

131-185; 


121-640; 

132-172; 

171;    140- 


42- 


110-358; 

12H-815; 

125-37G; 

i:«-172. 
Misc.    20-421:    29-600,    663;    80- 

247  ;  54-273. 
N.   Y.   Snpp.   3-682;  44-625;   45- 

1081;   40-319;   40-698;    57-474; 

«l-r>03:       105-973;       108-321, 

371;    113-789:    115-254;    llO- 

318  :  118-1000  ;  133-765, 
St.  Kfp'r.  K-711;  28-214;  45-825; 

48-402:  52-494. 
Civ.   Proc.  5-100;  12-9. 
Abb.   N.   C.  30-85. 
Dftljr,  12-889. 
Siibd.  5. 
N.  V.  S>»-82;  144-354. 
Hon,  32-13. 
App.      DIv.      106-118; 

124-662;      128-427; 

1.30-651;    139-16, 

318 
Misc. '20-547:  20-663;  30-36; 

55;  67-561. 
N.    Y.    Si  I  pp.   3-681:   33-723;   57- 

474:      01 -181.      647:      70-876; 

121-370.   899;    123-535;    124- 

203,  811;  125-225:   120-452. 
St.    Rop'r.    21-G72;    37-753;    07- 

CiV.    Proc.    4-329; 

206;  20-201. 
Abb.  N.  C.  18-448. 
Pom.  5-257;  6-269. 
N.   Y.   Ann.   Cus.   1-162. 
Siibd.  6. 

App.   Div.  44-120;  05-419;  105- 

116. 

Misc.  5.3-400. 

N.  Y.    Siipp.   121-709. 

Civ.  Pror.  17-208. 

N.  Y.  Ann.  Caa.  7-150. 
Sabd.  7. 

Hun.  20-433;  31-436;  41-604; 
50-13»J. 

App.  DIv.  1-620:  0-373:  18-589; 
10-317:  2.^-349 ;  33-243:  5»- 
580:  70-r.Sl:  85-576;  M7-l.'»9: 
05-,543;  08-149,  170;  105-118; 
1 1 3-201 :  1 1  4-1 00 ;  1 2  l-.'iO. 
662:  132-172:  13.3-048;  144r 
r>A,  175. 

Misc.  12-68:  27-02. 

N.  Y.  Snpp.  33-179:  40-319;  40- 
598:  58-187:  OJ>-e35;  80-4;  GI- 
GS; 128-809.  988. 

St.   RepT.  28-16. 

Civ.   Proc.  0-311:   10-70:  18-316. 

Abb.  N.  C.  20-3.S2:  21-292. 

N.  Y.  Super.  53-267. 


10-179;    17- 


761;    123-493, 

120-316,    460, 

132-lTl;    137- 

135;     140-535. 


873 

N.'  Y.    10O-81;   142-208;   150-59. 
Hun.  50-l,34;  05-616;  87-590;  88- 
310;  00-64.  Wa 

App.  Dlv.  10-77.  79;  31-416;  38- 
2;  41-475;  43-612;  55-248;  62- 
315;  06-203;. 73-77;  70-352;87- 
159;  05-425,  644;  ©8-15,  149; 
101-467;  105-105,  116,  238; 
100-357:  111-527;  112-92, 
657;  114-109,  828;  115-140. 
r>3«;  110-855;  110-764.  88U 
121-1.15,  639, 
653;  125-741; 
656;  131-797; 
336;  130-16. 
923;  148-211. 

Misc.  7-402;  10-475;  12-67:  13- 
632;  17-550;  20-16,  279;  23- 
241;  30-36;  32-8:  34-111;  35- 
340;  46-563;  41-436;  42-7)4; 
45-56,  272:  40-195;  47-355; 
53-533:  54-116;  55-33;  50- 
66;  58-353;  03-55 ;  04-454; 
07-561 ;  73-402. 

N.  Y.  Supp.  34-919;  44-002;  48- 
173;  51-304:  58-007:  <M)-7«i2; 
61-1100;  71-809;  72-976;  78- 
410;  00-749,  824;  02-149; 
98-833,  1111;  95-898:  00- 
561;  07-737,  1078;  08-186,  542, 
COO;  1<M>-251,  703;  102-:{24 ; 
103-795 ;  104-523 ;  105-641, 
846;  106-535,  940;  108-415; 
1 10-mJ-  113-738:  1 14-^11 : 
110-3lfe.  570;  118-610;  122- 
74;  123-984;  125-427;  128- 
130;  132-1104. 

Civ.   Proc.  14-70:  15-108,  393. 

Abb.   N.   C.  31-361. 

N.   Y.    Super.   50-139. 

N.  Y.  Ann.  Cas.  1-167.  171;  4-24, 
167,  306;  6-107,  312;  9-443. 


874. 
App. 
425 


DIv.    41-476;    87-249;    95- 
;   110-8<S1  :   121-758. 
Misc.  23-241;  30-36;  40-563;  45- 
56.  272  ;  64-454  ;  72-119. 

984; 

oo>- 

130- 


N.  Y.  Supp.  51-304;  58-907, 
60-702:    72-976:    84-280; 


824;  106-532;  114-910 

1089. 
St.  Rep'r.  12-677. 
Abb.  N.  C.  20-426. 
N.  Y.  Ann.  Cas.  6-107.  812. 
875. 

Hun,  21-2G8:  53-347. 

App.    Dlv.   87-249;  05-425;  101* 

407;  127-824;  144-54. 
Misc.    40-563;    45-50.    272;    64- 

454. 
N.  Y.  Supp.  58-907;  60-702;  72- 

976:   84-280:   0O-824;   02-149; 

112-122;   128-809. 
Abb.  N.  C.  3-115. 
X.  Y.  Ann.  Ca8.  6-107.  812. 

'n!  Y.  101-176. 
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App.    Div.    41*404;    42-67;    66- 
469;     74-350;     96-419,     425; 
121-758,    763. 
Misc.    40-563;   46-56,   272;    66- 

32  •  04—454. 
N.  Y.  Supp.  68-907:  60-702;  T2- 
976;     H8-661,     838;     90-824; 
104-782;  106-535. 
Abb.  N.  C.  29-426. 
N.   Y.   Ann.   Cas.   6-107,  812;   7« 
157. 
8T7. 

Misc.  64-464. 
N.  Y.  Ann.  Cas.  6-107. 
878. 

Misc.   64-454. 
N.  Y.  Ann.  Caa.  6-107. 
870. 

Hun.  69-553. 
Misc.  64-454. 
N.  Y.  Ann.  Caa.  6-107. 
880. 

N.  Y.  70-54. 
Hun.  83-1. 

App.   Diy.  70-306;  116-575. 
Misc.    27-93;    63-52;    64-454. 
N.    Y.    Supp.   01-328;   116-588. 
N.  Y.  Ann.  Cas.  6-107. 
881. 

App.  Div.   31-417;   114-828. 
Misc.  64-454;  66-225;  67-107. 
N.    Y.    Supp.    63-500;    100-251; 

121-713. 
Abb.  N.  C.  81-369. 
N.  Y.  Ann.  Cas.  6-107. 
882. 

N.'  Y.  87-272. 
Hun,  22-551. 

App.  Div.  31-417 ;  96-532  ;  103- 
384;    113-201;    128-428;    189- 
671. 
Misc.   42-54:  64-454. 
N.  Y.   Supp.  63-500;  86-574;  89- 
154;  99-98;  112-785;  124-203. 
N.  Y.  Ann.  Cas,  6-107. 
S83. 

N."  Y.  61-504;  63-77. 
App.   Div.   80-22. 
Misc.  64-464. 
N.  Y.  Supp.  80-184. 
T.  &  C.  3-2C9. 
N.  Y.  Ann.  Caa.  6-107.' 
884. 

Misc.  64-454. 
Abb.  N.  C.  30-85. 
N.  Y.  Ann.  Cas.  6-107. 
886. 

Hun,  88-327. 

App.    Div.    2-502:    60-452;    80- 
^%5;    92-305;    117-247;    120- 
734 
Misc.  8-547;  16-620;  46-24;  68- 

363'    64-454. 
N.  Y.'Supp.  64-246:  80-741;  so- 
il 09;   DH-241:   102-8G8:   106- 
773;    11O-1098. 
St.  Rep'r.  3-194;  6-316;  7-282. 
Abb.  N.  C,  20-172. 


Dem.  2x390.    ' 
Crim.  Rep.  4-582. 
N.  Y.  Ann.  Caa.  6-107. 
886. 

Hun,  14-1;  31-95. 

App.  Div.  22-287 ;  66-252 ;  119- 

881. 
Misc.   11-520:   66-33;   64-454. 
N.  Y.  Snpp.  82-740. 
N.  Y.  Super.  69-226. 
N.  Y.  Ann.  Cas.  6-107. 
887. 

N.  Y.   168-125. 

Hun,  88-876;  62-389;  64-318;  78- 

229. 
App.  Div.  28-59;  81-298;  33-136; 

49-248.    894:    66-218:    67-546; 

81-67;  87-608;  97-501;  lio- 

167;  114-539;  117-817;  118- 

773;   122-452;    126-901;   137- 

300;  144-798. 
Misc.   2O-510;   38-241;    64-274; 

66-34. 
N.  Y.  Supp.  60-896;  62-617;  63- 

369  ;  68-755  ;  74-684  ;  77-151 ; 

97-91 ;     100-121 ;     1O2-1065  ; 

103-849  ;  106-171,  1009  ;  107- 

198;  129-598. 
N.  Y.  Ann.  Cas.  10-305. 
888. 

N.'  Y.    136-272;   168-125. 
Hun,  38-377:  62-389:  64-318. 
App.    Div.    49-243:    67-545;   87- 

608;    110-167;    118-773;    137- 

333. 
N.  Y.  Supp.  48-986 ;  74-684  ;  97- 

91;     103-635,     849;     106-1009; 

122-190 
St.  Rep'r.  21-872;  32-50;  42-33G; 

46-363. 
Civ.  Proc.  16-884;  18-88. 
Sabd.  1. 

Hun.  22-594;  89-625. 
Sabd.  8. 

N.  Y.  Supp.  129-646. 
Hun,  39-625. 
Sabd.  4. 
Hun,  39-626. 
N.  Y.  Supp.  129-646. 
Sabd.  6. 

N.   Y.   102-599. 

Hun,  29-139. 

App.  Div.  67-646 ;  87-607 ;  118- 

773. 
Misc.  64-274. 

N.  Y.  Supp.  84-568. 

Civ.  Proc.  11-51. 
889. 

N.   Y.   168-125. 

Hun.  14-326. 

App.   Div.  24-16. 

Misc.  70-630. 

N.   Y.  Supp.  103-849;  106-1009; 
127-333. 

Dem.  2-298. 
Rf>0. 

N.  Y.  168-125. 
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Hun,  15-365:  10-282. 
N.  Y.  Bupp.  106-1U09. 
891. 

N.  Y.  168-125. 

App.  Div.  i:S2-67,  451. 

N.  Y.  Supp.  20-1106:   106-1009. 

Civ.  Proc.  23-317. 


N.  Y.  168-125. 

App.  Div.   122-67.  461. 

N.   Y.    Supp.    106-1009;   107-83. 

Barb.  25-452. 

How.  41-421. 

WeDd.  21-166. 
808. 

N.   Y.   135-272. 

Hun.  60-553. 

App.  Div.  114-539:  120-7;  188- 
418. 

N.     Y.     Supp.    80-701;    100-121; 
101-412;  104-836;  122-938. 
804. 

App.  Div.  81-67;  114-539;  120- 
T;   138-410;   144-798. 

Misc.    23-262.    613;    61-222. 

N.  Y.  Siipp.  51-172:  52-200:  54- 
940;  5»-8fi8:  100-121 ;  103- 
637;  122-938;  120-59a 

Civ.  Proc.  0-141. 

Abb.  N.  C.  10-324. 

How.  63-94. 
895. 

App.  Dlv.  84-270;  114-5S9. 

Civ.  Proc.  9-144. 

Dem.  4-330. 

N.  Y.  Supp.  100-121 ;  106-903. 
806> 

App.  Div.  138-419. 

N.  Y.  Supp.  122-938. 
807. 

App.   Div.  105-628. 

N.  Y.  Supp.  82-688. 
898. 

App.  Div.  105-628. 
899. 

N.  Y.  59-318. 

App.  Div.  1-572;  138-419;  142- 
776. 

Misc.  38-238. 

N.  Y.  Supp.  77-145;  122-938. 

Cow.  7-59. 
900. 

N.  Y.  60-518. 

Hun,  64-489. 
OOl. 

N.   Y.  11-294,  801;  20-184. 

Misc.   48-277. 

N.  Y.  Supp.  96-728. 

Barb.  26-274. 

Abb.  N.  C.  1-87;  9-«L 

Johns.  2-417. 

Daly,  4-518. 
Snbd.  2. 

App.   Div.  124-481. 
902. 

Hnn,  78-516. 
App.  Dlv.  70-256. 
Misc.  48-277. 


N.  Y.  Bupp.  96-72& 
908. 

Hun»  78-516. 
.    App.  Div.  79-255. 
904. 

Hun,  78-6ia 
906* 

Hun,  78-516. 
007. 

■    Hun,  78-516.   • 
909. 

Hun,  78-616L 
910. 

N.  Y.  69-133;  138-368. 

Huu,  33-546;  62-888. 

App.   Div.   49-368;   51-378,  471; 

124-636. 
N.    Y.     Supp.    63-409;    64-763; 
109-77;   131-563. 
911. 

N.  Y.  55-465;  168-125;  180-85. 
Misc.  67-107. 

App.   Dlv.  51-471;   111-516. 
N.     Y.     Supp.     46-639;    97-737; 
107-83;    121-713. 
012. 

N.  Y.  135-272. 
N.  Y.  Supp.   100-707. 
913. 

N.  Y.  135-272;  124-486. 
App.  Div.  146-683. 
Misc.   20-510. 
N.  Y.  Snpp.  108-1027. 
Dally  Reg.  23-92. 
914. 

N.'  Y.  155-338. 

App.    Dlv.    10-191;    22-287:    30- 
613;  84-582:  63-235;  82-104; 
139-777;   148-ir»8. 
Misc.     19-307;     23-497;     40-127. 

130;  41-643;  50-468. 
N.     Y.     Supp.     71-398;     81-416; 

100-564  ;   1.^2-1023. 
Abb.  N.  C.  30-68.  n. 
N.  Y.  Ann.  Cas.  5-275. 
015. 

N.  Y.  136-589;  177-400. 

App.   Dlv.   16-189,   191.   193:  22- 

142:    30-612:    34-.'82:    63-2.'^5: 

82-104:      110-115;      139-777; 

147-.')<)9:    148-158. 

Misc.   19-307:   23-497;   25-354; 

41-043:   50-468. 
N.    Y.    Supp.  48-60:  52-392:   58- 
470;    54.114;    68-695;    71-.^98: 
81-338  ;      97-169 ;      10O-564  ; 
132-1023. 
N.  Y.Ann.  Cas.  4-308;  5-275,  323. 
016. 

N.  Y.  Ann.  Cas.  5-275,  323. 
017. 

Misc.   40-127. 

N.  Y.  Ann.  Cas.  5-275,  828. 
918. 

N.  Y.  Ann.  Cas.  5-275. 
010. 
App.  Div.  34-582 ;  82-104  ;  148- 
158. 
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Misc.     10-307;     23^97;    40-127, 

130. 
X.  Y.  Supp.  132-1023. 
N.   Y.  Aim.  Cas.  5-275. 
020. 

N.  Y.  Ann.  Cas.  S-275. 
021. 

N.   Y.  83-582. 
N.   Y.   Siipp.   110-833. 
App.  Div.   136-71, 
022. 

N.    Y.    54-353;    65-625;    00*640; 
14S-135. 
023. 

IIPii,  31-519:  70-342. 

App.    niv.    2K-254;    46-186.    190; 

©0-313;   110-358. 
Misc.      K-51H;      10-343;     50-683; 

03-344. 
N.  Y.  Siipp.  31-29;  50-1053;  OO- 
1 072  ;     05-2ft  1  :     « 1  -1 4  2  ;     »4- 
502;     0«-.'{S.'{;      107-r»78:     117- 
220;   132-729;   13:«-1001. 
N.  Y.  Ann.  Cas.  5-25S;  7-109. 
024. 

Wend.  2-369. 
025. 

App.    Div.  38-876. 
Barb.  01-548. 
020. 

Hun,  92-154. 
027. 

n!  Y.   Supp.  04-47. 
02.S. 

N.   Y.   Supp.  04-47. 
020. 

N.'  Y.   171-488. 
App.   Div.  58-436. 
N.  Y.   Supp.  48-501  ;  04-47. 
N.    Y.   Super.   47-174. 
How.    00-834. 
030. 

Hun.   73-388. 
N.  Y.  Supp.  04-47. 
031. 

Hun,    73-388. 
032. 

N.    Y.    Supp.    108-73. 
033. 

N.'    Y.    104-157;    133-179;    153- 

381 
App.     Div.     10-3S9:    28-444:    83- 
M:  :?S-102:  05-537:  00-497:  73- 
583:     101-147:     134-126;    185- 
741. 
N.  Y.   Supp.  51-111:  74-085;  77- 
46;    s«-<  ;<;(»:    01-8.->2:    118-852; 
1IO-97S  :   131-56. 
Misc.   73-1 5;j. 
N.   Y.   Ann.  Cns.  5-271. 
034. 
'st'.  Rop'r.  B-100. 
Week.    Dig.    25-217. 
03.%. 

N.    Y.   05-624:    121-477:    124-.52: 

••40-445:    140-70:    l^».^-.^sl. 
App.    Div.     17-020;    50-533:    51- 
540;   120-92. 


Ml.«^c.    12-97;   58-585. 

N.  Y.  Supp.  54.78,  83 ;  103-779 ; 

105-33. 
N.  Y.  Ann.  Cas.  4-163;  O-40.  n. 
930. 
N.    T.    121*477;    185-326;    1411- 

78. 
App!  Div.  17-629:  50-533. 
N.  Y.  Ann.  Cas.  4-168. 
937. 

N.  Y.  187-820:  140-445. 

App.  Div.  38-162  ;  05-587  ;  laO- 

92;    i:i3-433. 
Misc.    12-97;  50-854;  51-866. 
N.    Y.    Supp.    08-820;    100-616; 
105-33;    114-807;   117-753. 
938. 

Misc.  5-583;  16-433. 
Snbil.   2. 

MlHC.   01-118. 
030. 

Misc.  5-538. 

St.  Repr.  11-109. 
941. 

Hun,  02-154. 

Misc.  15-326;  53-640. 
942. 

N.*    Y.    44-27;    56-182;     68-.562; 
167-4.37. 

App.    Div.    20-399:    08-167;    84- 

565;    87-607;    104-436.    574; 

140-422. 
Misc.    13-422:    20-305,    383;    85- 

770 ;  47-585. 
N.  Y.  Supp.  48-806:  61-705;  T4- 

165;     82-842;     03-575,     768; 

131-280. 
Connoly,  2-28. 
N.   Y.  Cr.   Rep.  3-50. 
943. 

App.   Div.  82-403. 
Mi.sc.   47-148. 
Johns.  17-272* 
944. 

X.  Y.  Supp.  81-866. 
945. 

nun,  40-870. 
I)47. 

Ilun,  00-105. 
048. 

App.  Div.  138-678. 

Misc.    17-569. 

N.  Y.  Supp.  123-12. 
040. 

App.  Div.  188-678. 

Misc.   17-560:  66-651. 

N.  Y.  Supp.  123-12. 
052. 

X.   Y.   1.^-70. 

Hun,  40-471:  00-105. 

App.    Div.   30-436. 

Misr.  1O-108;  60-661. 

N.    Y.    Supp.    02-246;    107-564; 
1 13-835. 
0."53. 

X.   Y.   188-70. 
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Hun,  4G-471. 
App.   Div.  80-436. 
MUc.  10-108;  50-651. 
Js.  Y.  «upp.  107-564. 
955* 

App.  Div.  77-219;  07-610;  180- 

ft. 
MiBC.  38-97. 

N.  Y.  Supp.  77-m;  70-13;  114- 
403. 

osa 

N.    Y.   95-624. 
057. 

N.   Y.  OS-624;   138-70;   153-381. 
Hun,  40-370. 
App.    Dlv.    35-341. 
Misc.  73-153.- 
N.   V.  Supp.  54-975. 
O.'M. 

N.   Y.  05-624. 
Woek.  Dig.  20-238. 

ooo. 

N.  Y.  200-334. 
App.  Dlv.  113-667;  122-16. 
N.  Y.  Supp.  00-973 ;  107-416. 
002. 

Hun,   72-602. 
0O3. 

Hun,  a'5-564. 

App.  Dlv.  144-551. 

Mine.  32-288. 

N.   Y.  Supp.  114-898. 
0O4. 

N.  Y.  200-266. 

IIuu,   lH-536:  50-337. 

App.  Div.  135-.189;  144-551, 
559. 

MIsr.  7-n42:  21-498;  20-162: 
82-288:   41-126. 

N.  Y.  Supp.  4-892;  48-173;  00- 
175. 

St.   Rpp*r.   20-835. 

Civ.    Proc.    18-215. 

Abb.  N.  C.  15-283;  24-458. 
9n1»d.  1. 

Misc.   10-426. 
005. 

App.  Dlv.  WI-.308:  144-5r>l,  559. 

N.  Y.   Supp.  80-281. 

Abb.  N.   C.   15-282. 

How.   54-270. 
OOO. 

App.  Dlr.  14.'5-834. 
007. 

N.    Y.   43-411. 

App.   Dlv.  70-169. 

Misc.    10-594:   20-503. 

How.  50-244. 
008 

N.'  Y.  40-504;  71-333;  -74-495; 
00-112:  101-187:  105-31!), 
567;  114-577:  131-225;  143- 
377;  170-299;  181-27. 

Hui>,  80-1.55;  44-.nri8:  50-505; 
02-210:     82-442:     88-111. 

App.  Dh.  6O-302:  50-.-,77:  07- 
554:    74-217;    78-391,    305:    70- 


169;    80-149;    82-605;    88-.^40; 

08-300 ;        09-428 ;         1 07-542 ; 

110-243;     122-684;     120-002; 

138-8,  8SC;  143-958. 
Misc.  0-02;  12-121:   17-425:   27- 

9;     32-73;     40-252;     44-316; 

54-58. 
N.  Y.  Supp.  03-948;  00-694;  80- 

319,    552;    00-699;     101-553; 

10O-606;  107-779. 
St.    Rep'r.    12-512:    14-798:    15- 

190;  32-99;  52-845. 
Civ.   Proc.  0-42.  230. 
Abb.    N.   C.    17-296;  21-350;  31- 

65. 
N.  Y.  Stipor.  53-71,  146;  54-543; 

56-1.-2:   58-183. 
How.  N.  S.  3-442,  530. 
Dem.   2-619. 
N.  Y.  Ann.  Cas.  2-34. 
Sabd.  1. 

N.    Y.   82-65;     100-207.  368,  641. 
App.    Dlv.    1-376;   00-428. 
Misc.  5-313. 
N.    Y.    Supp.    4-806;    0-245;   01- 

292;  114-447. 
A  lib.    N.    C.    22-277. 
Solid.  2. 
N.   Y.    105-321. 
Hun,    31-600;   44-2;   80-522. 
App.  Div.  7-310;  122-119. 
N.   Y.  Supp.  15-291. 
St.    Ren'r.    37-626;    40-34;    41- 

688;  48-862. 
Civ.  Proc.  12-225. 
N.  Y.   Super.  54-96. 
000. 

N.  Y.   101-187. 
Hun.  02-219. 

App.    Dlv.   70-169;  08-300. 
MI.sc.     40-252. 
N.  Y.  Super.  55-152. 
070. 

N.    Y.    100-468;    120-274;    131- 

215;   157-236. 
Hun,     60-521:     7ft-63,    587,    590: 

81-6,    8:    82-441:   80-141:    8^S- 

11;  80-367:  02-386. 
App.    Div.     23-359:    44-62.     4r,4: 

02-260:  78-73:  70-169;  80-1.-2: 

82-78,     605:     88-.340;     O«-,300; 

ltO-244:  122-684;   14,3-9.58. 
Misc.    0-92.    93:    20-77:    2.3-59.-: 

30-321;    60-200;    64-123;    60- 

''15  '    73-16 
N.V.  Supp.  28-214:  30-271.  .'SO: 

48-15.     234;     52-10.S6:      01-41: 

70-1122:    70-SPO:    80-n.-2:    J''4« 

1090;  fK>-6no:  1 01  ~r^n:i:  io7- 

770:  118-52;  126-T12. 
Ab]).   N.   C.  27-461.  465;  28-8. 
N.  Y.  Super.  54-92. 
N.  Y.  Ann.  Cas.  6-249,  260. 
071. 

N.    Y.     lOO-ll:     114-499;     128- 

650. 
Huu,   00-521;  88-181. 
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App.    DIv.     e-602;    52-435:     «2- 

021;     «8-48;     79-169;     88-550; 

OS-300  :     iaa-684  ;     126-365  ; 

143— 95o 
Ml»c.   «-03;   40-252;   64-124. 
N.   Y.    Siipp.   65-234;   71-65;   74- 

34;  85-101;  »0-699;   107-779; 

110-818;    118-32. 
X.  Y.  Ann.  Cas.  6-260,  279. 
972 

N.'  Y.   07-1;    101-187;   109-11. 
App.  Dl7.  79-170;  108-206. 
N.   Y.  Ann.  Cas.  6-261,  275. 
973 

N.'  Y.  203-501. 
App.  niv.  144-181 ;  145-834. 
N.  Y.  Supp.  128-906;  133-627. 
974* 

n!    Y.    109-468:    164-131;    175- 

229;  178-219;  200-291. 
Ilun.  70-63. 
App.    Div.     23-359:    SO-77,     319; 

36-177:  44-62:  60-365:  80-149; 

82-78;  122-684;  129-173,  692. 
Mlsr.    6-02:    9-92:    25-229;    26- 

503;  3<>.86;  64-124. 
N.  Y.  Snpp.  30-271:  41-226;  48- 

15:    55-763;    60-401.    577;    61- 

868;     70-200;    80-552 ;    107- 

779. 
N.  Y.  Super.  55-152. 
N.  Y.  Ann.  Cas.  6-251.  281. 
975. 

Hun,   60-292. 
076. 

App.      Dlv.     141-800;     144-538, 

Misc.'  6-117;     28-711;     67-583; 
68-470;   70-12S:   74-501. 

N.  Y.  Supp.  124-786. 
977. 

App.  Dlv.  19-237;  27-161.  4.->8 
28-30n:  29-371;  31-139,  306 
42-4:  58-321:  76-434:  83-284 
91-19:  92-250:  125-370,  398 
129-78;  138-274. 

Misc.  lM-29(i:  25-352;  29-425 
30-60:  45-172;  52-312,  521 
60-360;   61-74. 

N.  Y.  Supp.  50-329.  622.  1002 
522-011.  772;  58-020:  61-924 
942:  78-778:  82-l.->9:  86-344 
88-37 :  102-561 :  103-581 
1O5-205.  2:«5  ;  108-6."SI  ;  109- 
725:  113-31,  .502.  633;  122- 
966. 

Civ.  I»roc.   19-41,  134. 

Abb.  N.  C.  15-282. 
980. 

Hun,  23-406;  65-581. 

Misc.  7-r.42  ;  48-495. 

N.  Y.   Supp.  95-910;  103-581. 

Civ.  Proc.  19-134. 
981. 

N.    Y.    fl9-61:    73-195,    347,    609; 
74-01:  7.%-340. 

Hun.   14-824. 


N.  Y.  88-258;   96-88$;    lfS8-419. 
Hun,    22-506,    651;   82-71;   48- 

162;    47-245;    53-468;    70-879; 

92-44. 
App.  Dlr.  2-567;  8-621;  41-448; 

46-.^28;     62-591;   55-389;     66- 

161;    68-482;    70-806;    77-466; 

78-544;    82-484;    85-66;    lOSB- 

425;  108-233;  110-598;  119- 

338;   126-128;   128-703;   130- 

129  *  144—688 
Misc.  27-9;  29-58,  664;  43-309; 

69-209;  70-569. 
N.  Y.  Supp.  58-856.  882:  60-660: 

61-97,  680:  66-931;  67-17,  561; 

78-817:    75-260;    79-307:     82- 

918:    86-7;   92-459;    95-758: 

97-144;      104-230;      109-648; 

123-906;    126-414;   128-138. 
Civ.   Proc.  15-81. 
Week.  Dig.  26-28L 
N.  Y.  Ann.  Cas.  8-488. 
983* 

Hun.   82-72;    68-247;   76-117. 
App.    DlT.    2-567;   8-621;   88-35; 

55-389,     470;    62-543;     Tl-410; 

77-466;   80-247;   99-807;    112- 

921;    116-496;    119-338;    126- 

338. 
Misc.  43-309  ;  44-242  :  48-81. 
N.    Y.     Supp.    60-1007;    67-176; 

71-88;     72-704:    76-725:     180- 

259:    90-920;    96-72;    ldl-769; 

10:i-692;  104-280. 
Civ.  Proc  6-141:  16-83. 
Abb.  N.  C.  22-356;  28-435. 
Subd.  1. 
N.  Y.  83-156;  99-431. 
Hun,  40-461. 
App.    Dlv.    62-591;   54-4S31;    66- 

128;  80-246. 
N.  Y.  Supp.  66-1007. 
St.    Rep*r.    14-647;   88-207;    84- 

707. 
Svbd.  2. 
Hun,   8-234;   18-346;   46-395. 
App.      Div.      69-413;      114-872; 

126-339. 
N.    Y.    Supp.    74-1000;   100-200; 

110-528 
St.   Rep'r.  '28-596:  63.«{7. 
Abb.  N.  C.  22-355;  25-399. 
984. 

Hun,     82-71;     62-474;     76-600 

78-89 

App.  Dlv.  2-567;  7-460;  8-621 
18-398;  27-100;  56-389;  68- 
281;  77-172.  466;  87-619 
108-425;  119-338;  186-732 
137-53:  138-636;  146-885 
141-41:    148-828;   144-688. 

Misc.     26-470;     32-602;    •63-22 
69-209. 

N.  Y.  Snpp.  60-135:  66-560:  67- 
176;  74-54;  78-1072;   79-307; 
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85-7;   89-621;   92-004;   104- 
230;   119-006;   122-708;   12S- 
614;     126-414;     129-1;     132- 
503. 
N.  Y.  Ann.  Cas.  8-261.  348. 

086* 

Hun,  ee-238. 

App.    DIv.    8-621;   54-350;   50- 

163;    108-10;    13T-53 ;    147- 

584. 
Mine.  41-205;  43-116. 
N.    Y.     Supp.    67-561;    95-460; 

182-503. 
N.  Y.  Ann.  Cas.  8-406. 

N.   Y.   133-445. 

Hun,  76-600;   78-80. 

App.   DIv.  5-621;  8-621;  26-460; 

85-187;  54-358;  56-163;  67- 

342;    68-282;     108-423;     lOH- 

10,      233;     112-127;      116-406; 

137-53;   144-688;    147-584. 
Misc.  26-302,   410;   41-204;   69- 

200. 
N.  Y.  Supp.  54-778;  67-561;  74- 

55;    83-030;    86-8;    92-004; 

95-460^   758;    101-760 ;    126- 

414:  129-1;  132-503. 
Abb.  N.   C.  8-246;   11-233. 
How.   54-156;   68-516;   66-310. 
N.  Y.  Ann.  Cas.  8-260,  840,  405. 
987. 

N.'  Y.   43-224;     88-156;    96-383. 

Hun.  43-433. 

ApD.   DIv.   7-460:  8-621:  67-342: 

77-172  ;  94-57*  ;  lOH-11 ;  117- 

800;  131-242;  187-54. 
Misc.  43-116. 
N-  Y.  Supp.  50-460:  T8-1072;  88- 

102;  96-460;  116-620. 
St.  Rep'p.  88-207. 
N.  Y.  Ann.  Cas.  8-849. 
Subd.  1. 

Hun,  88-204;  76-117. 
App.   DIv.  66-367. 
St.  Rep'r.  82-844. 
Subd.  2. 

App.   DIv.  47-415;  74-24;  119- 

504. 
N.    Y.    Supp.    76-600;    104-275; 

119-006. 
N.  Y.  Ann.  Cas.  7-268. 
S«bd.  8. 
Hun,     14-407;     82-72;     56-454; 

88-32. 
App.   Div.  2-567;  26-460;  28-33; 

^-205:    67-431;    68-87,    181. 
Misc.  27-0 ;  57-350. 
N.  Y.  Supp.  50-226,  1005;  74-1.% 

73;    119-006. 
St.  Bep'r.  50-447. 
988. 

App.    Div.   94-441;    187-54. 
989. 

App.  Dlv.  78-642. 
990« 
Misc.  27-16. 


991. 

N.  Y.   Supp.  102-602. 

992 

N.'    Y.    107-531;    118-414;    124- 

645;   150-350:   162-263. 
Hun,  61-474;  80-177. 
App.     Dlv.    2-341;    81-408;    95- 

340;    104-i;i4;    123-825;    126- 

425;  185-580;  187-528. 
Misc.  6-118;   8-270;  10-180:   11- 

S03;     12-48;     13-220;     20-512, 

558;  33-401;  52-15. 
N.    Y.    Supp.    4-020:    52-1:    61- 

.•315;  66-.'i53;   88-665;   110-777; 

121-677. 
Civ.    Proc.    14-146,   332;    15-162; 

19-370. 
Abb.  N.  C.  27-410. 
N.  Y.  Super.  66-653. 
N.  Y.  Ann.  Cas.  1-4;  6-73;  8-123. 
093. 
App.  Dlv.  95-153.  340 ;  128-826. 
N.  Y.  Supp.  108-560. 
994. 

N.'  Y.  80-147;  103-658;  150-400; 

156-00;  162-263. 
Hun,  61-4;  80-177;  88-147. 
App.     Dlv.    1-601;     11-310;    26- 

588;   42-8:    83-31;   84-53;   96- 

349;  123-825;  135-580;  146- 

153. 
Misc.     10-180;     14-300:    20-512. 

558;    46-63;    60-374 ;    62-356; 

67-587. 
N.  Y.  Supp.  36-700;  68-665:  62- 

66;   88-665:   124-800;   129-13. 
Abb.  N.  C.  27-2. 
995. 
Hun,  76-486. 
App.   DIv.  83-376:  42-8;  58-417; 

77-387;    135-580. 
Misc.    8-270,    203;    10-180;    14- 

310. 
N.   Y\  Supp.   54-68;  68-665;  83- 

108. 
Civ.  Proc.  14-882. 
Abb.    N.   C.  27-2. 
N.  Y.  Ann.  Cas.  ?-4. 
996. 
Hun,  80-177. 
App.  DIv.  63-417. 
Misc.    8-270,    203;    11-J03;    14- 

310. 
N.  Y.  Supp.  67-llia 
Civ.    Proc.    14-332;    19-370. 
997. 

N.     Y.     94-248;     103-658;     123- 

120,  436;   133-626;   169-108. 
Hun,     37-375;     69-212;     73-377; 

90— 378 
App.    Dlv.    4-615;    5-37;    11-318: 

28-577;    29-351:     60-442:     63- 

75;  66-143;  H7-2ie:  66-208;  78- 

348:    112-.^»61:    124-130;    128- 

804;  132-214;  137-460. 
Misc.  0-37r»:  11-358;  14-310;  20- 

448;   32-463,   535;   36-108;   46- 
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04;   53-1  ac,   19S;   «2-72 ;   72-1 

N.   \',    Snpp.    28-lGS;     20-lllS: 

30-706;    :t5-709:    51-207:    Rfe- 

318;    00-755;    05-G87;    «0-553. 

67-160.    329;    71-486;     72-747; 

»8-700  ;     100-61»0  ;     103-194  ; 

108-909;    113-163;    122-784; 

131-193. 
St.  Rep'r.  50-189;  88-993. 
Civ.    Proc.   14-283,   332. 
N.  Y:  Ann.  Cas.  5-219:  8-123. 
998. 

N.   Y.   103-658. 

nun,    32-200:    80-177. 

App.     DIv,    4-6ir>:     11-318.     319: 

20-351:  78-348:  132-209,  215; 

137-460:  140-286. 
Misc.  0-375:  50-112. 
N.     Y.    Siipp.    79-9S9 :    122-784  ; 

125-173. 
CIv.  Proc.  14-332. 
N.  Y.  Ann.  Cas.  6-352. 
009. 

N.  Y.  100-93:  107-231:  123-120; 

104-399  ;  19O-240  ;  200-S8. 
Hun.   23-218:   33-54:   42-90:  «0- 

49,    145,    522;    09-211;    74-567; 

80-184;     81-103.     562:     88-110; 

91-284. 
App.   Dir.  4-140,  015;  7-403;  14- 

102:    19-269.    563:    23-508;   24- 

405,    450:    26-286,     595:    30-96. 

522:     30-660:     40-212:     41-618; 

40-.S26;    53-626,    649:    54-238; 

68-302.     478:     73-295:     70-3 1*^; 

77-112:  7S-34S:  70-87:  82-2:^2; 

83-473  :  84-*J53  ;  8r»-05  :  80-90, 

473;  O4-1S0:  !>0-635  :  07-190. 

245;  100-219;  101-319;  lOa- 

364;     104-58,     95.     381,     ,594; 

106-297.      414:      110-50,     896; 

111-446;     112-3:i9.     561;     114- 

145;    115-32S;    116-5(:4,    712; 

121-36.    684:    12:i-8:    125-71: 

120-87:      127-320;       128-441; 

129-4:n:     130-271.     374,     819; 

i3i-.':;o:  i32-2()s:  5o:t:  134- 
595,  801;  1. •56-152;  1.30-871; 
138-547,  500,  926;  i:iO-7S; 
1IO-811:  14;«-671.  672;  145- 
1 53  ;    1 4O-304  :    1 47-5 S  I) . 

Miso.  0-110;  8-362:  10-725;  11- 
125,  24S:  12-87:  14-604:  15-258. 
032;  18-193;  22-81.  141;  24- 
743:  25-319.  356.  716;  20-725: 
28-303.  351.  ,3iK).  5^0.  691:  3<>- 
207;  31-3:^4;  34-5.52:  40-13; 
42-5 26,  62 S ;  43-100.  133,  362: 
48-.n57;  49-461;  52-1.3.  .524; 
5.3-.302;  54-97.  518,  542;  65- 
27;  57-558:  5S-175.  233.  373; 
00-463:  01-144);  00-329;  08- 
1S3.  424  :  70-405  ;  72-531, 
556 ;    73-595 :    74-5 S8. 

N.  Y.  Supp.  19-017;  ;iO-68:  31- 
47;  45-780:  40-.523:  4S-4iM):  4?>- 
486,    017;    52-24,    310;    57-1  IT; 


69-496;    61-693,    1129;    66-575; 

74-29;  78-129,  487:  79.989;  82- 

401:    83-821;    86-101;     87-4<>.n: 

HS-187:  89-853:  92-674;  93- 

679;    94-869;    96-542;    96-257; 

98-769;     100-937,     1003;     lOl- 

968;    107-455:    108-448;    114- 

228;     115-357;     119-805.     405, 

1001;     122-4,     784;     126-546; 

120-88  ;      127-336  ;      128-842  ; 

132-597;  13.H-214. 
CIv.    Proc.    15-69.    160,    162;    19- 

220.  370. 
Abb.  N.  C.  29-336;  31-66,  376. 
N.     Y.     Super.     64-550;     69-442; 

114-574. 
N.  Y.  Ann.  CaB.  6-352. 
lOOO. 

N.    Y.    108-274;    164-449;    190- 

245. 
Hun,  25-280;  43-441;  81-562. 
App.    Dlv.    6-5(«;    50-461;    132- 

214. 
Misc.  12-48;  46-573;  64-518. 
N.   Y.   Supp.   31-47;  49-1,54;   91- 

36. 
St.   Rep'r.  6-763. 
(Mv.   Proc.  15-50. 
Week.  Dig.   12-562. 
N.  Y.  Ann.  Cas.  4-183. 
lOOl. 
N.    Y.     104-663;    114-574;    116- 

87;    121-57,   156;    13.3-50;   134- 

322:     138-669;     143-340;     162- 

267;    167-500. 
Hun,    76-516. 
App.    Div.    4-364;    26-15;    106- 

539,     548:     118-420;     128-877; 

132-215;  139-318. 
Mi.sr.  0-131  ;  64-518. 
N.   Y.   Supp.   113-121;   12.S-1026. 
N.  Y.  Ann.  Cas.  8-251;  10-150. 
1002. 
X.  Y.  10i>.98;  123-120. 
II  un.    18-365;   31-222;   41<^9;  63- 

495;  91-172;  92-198. 
App.  DlT.   18-7;  19-625;  60-467 

132-209,  215;  139-318. 
Mi«c.    30-170.    207;    52-15.    301 

54-518;    59-1.53. 
N.  Y.  Supp.  18-568;  86-218,  510 

45-404;    46-186;    61-1129;    6»- 

t»75;    102-975:    104-059:    llO- 

2(i2;  113-10.35;  123-1026. 
?r.   Rep'r.  37-356. 
C'lv.   Proc.   19-220. 
100.3. 
N.    V.    SO-275;    86-433;    91-539; 

95-252;   97-1;   1.33-639. 
Ilnn.  24I-187;  64-110;  72-193;  74- 

3S2;    70-185,   589;    82-400;    88- 

233 
App.  Div.  14-162;  24-465. 
Misc.  19-200;  41-234. 
N.   Y.   Supp.  28-214:  61-777. 
N.  Y.  Ann.  Cas.  6-270. 
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1004. 

N.  y.  Supor.  40-448. 
1006. 
N.  Y.  80-275;   123-120;  182-367. 
App.    DIv.    19-025;    24-526;    60- 

467;    180-872. 
Misc.   34-406;    Sa-14,    301;   64- 

C18. 
N.  Y.  Supp.  33-60:  «»-646,  975; 

102-075;   104-059;    122-4. 
Clr.  Proc.  10-220. 
Abb.  N.  C.  10-6. 
How.  02-29. 

looe. 

N.  Y.  1^8-120. 
1007. 

App.   DlV.   102-364:   116-80. 
N.  Y.  Supp.  02-674;  123-1026. 
IMW. 

N.    Y.    5T-161. 
N.   Y.  Supp.  113-652. 
Misc.  46-183;  60-434. 
St.   Rep'r.  6-84. 
lOOO. 

N.   Y.    71-333:   74-382;   100-472; 

118-222;  2O1-507. 
Huu.  17-325:  30-155;  48-181;  44- 

184;  62-532;  86-388. 
App.    Dlv.    60-576;    SO-156:    82- 

% ;  123-14. 
Misc.  8-488;  12-122;  22-283;  45- 

183;  00-240. 
N.    Y.     Bnpp.     80-553:    81-794; 

107-381. 
St.    Rep'r.    5-86;    6-812;    16-408: 

32-99. 
Abb.  N.  C.  27-475;  34-435. 
N.  Y.  Super.  54-543:  68-183. 
N.  Y.  Ann.  Cas.  6-279. 
Subd.  4. 
N.    Y.    60-572;    61-300;    83-149; 

03-539. 
Hun,  26-598:  82-531. 
App.  Dlv.  80-156. 
lOlO. 

N.   Y.   82-576;    124-87;   127-198; 

148-84:  102-283. 
Hun,  7-2;  43,443. 
App.    Dlv.    10-265;    39-355;    49- 

379  :  67-243  ;  61-293  ;  OH-260  ; 

103-102;      111-540;      112-696; 

113-861  ;     129-519  ;    144-551  ; 

145-153;    140-42. 
Mlac.  47-96;  69-424. 
N.  Y.  Supp.  44-674;  66-954;  68- 

157;     70-35^;     90-480;     92- 

491;     93-4S2;     97-049;      118- 
•     993:   125-S93;   130-642. 
St.  Rep'r.  61-4. 
Abb.   N.   C.   29-11. 
N.  Y.  Ann.  Cas.  1-281;  9-295. 
lOll. 

N.  Y.  73-375;  134-322;  144-508; 

148-294. 
Hun,   24-357;   76-160;   80-138. 
App.    Dlv.    9-259;    14-83;    106- 

88;  130-197;  130-264. 


Misc.  24-744,  757  ;  53-178. 

N.     Y.     Supp.     33-656;     93-840; 

120-iKM». 
Civ.   Proo.    lS-11.3. 
Abb.  N.  C.  29-269. 
N.   Y.  Super.   45-455. 
N.   y.   Ann.   Cas.  2-47. 
1012. 

N.   Y.   125-143. 

Hiin,    76-160;   80-138. 

App.    Dlv.  2-534;   126-603;  129- 

648;  130-197:  138-278. 
Misc.   2-1-305;   88-109:  60-178. 
N.  Y.  Supp.  29-1053;  68-672;  77- 

94. 
1013. 
N.    Y.    74-382;   86-438;    106-521: 

117-111;        139-96;        1.^7-(}1C; 

139-449:      141-488;      147-237; 

148-.53o;    168-484. 
Hun,  16-291;  17-324;  18-105;  21- 

250:    30-508:    31-286;    66-208; 

66-106;  70-72;  72-531:  78-492; 

74-lGO:    75-287;    87-154;    90- 

424. 
App.  Dlv.  1-308;  22-541;  23-348; 

28-136:    35-2G4.     429;    41-499: 

44-132;   54-439;  66-408;  72- 

4:^2:    77-175:   83-455;   84-486; 

88-347:  98-113;   110-96;   112- 

707:  114-870;  118-299;  119- 

694.     02S;     125-845;     128-007; 

130-555,   558;   182-796;   143- 

973. 
Misc.   6-91:   16-619:   20-155:  26- 

150:    81-281:    32-288;    .16-632; 

44-583;    53-178;    60-434:    67* 

563. 
N.    Y.    Supp.    86-177.    216.    1030; 

41-53;  46-816;  48-15,  l.M,  748; 

60-S74:    64-724,     810;     66-721; 

66-740:     68-645;     60-740;     61- 

934;    66-474.    906;    72-a57:    74- 

866;    82-452:    90-780;    97-107; 

98-777  :      9f>-816 ;       100-194  ; 

103-437;    104-810 :    107-1Q88; 

IIO-O.IO;    11.3-201.    652;    11.%- 

43;     117-554;     118-15;     122- 

885. 
Civ.  Proc.  16-403. 
Abb.   N.   C.  29-278. 
N.   Y.   Ann.    Cas.   2-65,  272;   10« 

291 
N.  Y.  Super.  66-152. 
T.  &  C.  6-186. 
1014. 

Misc.    60-434. 
1016. 

N.    Y.    51-140;    68-283;    73-375; 

79-.397;   136-,TO5. 
Hun.  16-.'»87:  70-97;  87-154;  88- 

327;   92-523. 
App.    Dlv.    11-002:    17-010:    22- 

S.'!:    .16-210:    44-132;     72-4.'?2: 

84-486  ;       9,1-.545  ;        98-625  ; 

104-191:      10»-lf)7;      111-.512; 

112-707:    113-245;    123-641; 

124-130;    128-671. 
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Misc.    9-2;    12-44;    10-619;    25- 

345;    27-28;    53-1 7H;    5«-35*; 

GO-434  ;  73-;tl  ;  74-528. 
N.  Y.  Supp.  3O-1030:  55-721;  56- 

1001 ;  05-740  ;  87-817  ;  06-33  ; 

108-118,  909;   110-1098;  11»- 

201 ;  1»2-190. 
0«v.  Proc.  10-91. 
Abb.   N.   C.  20-275. 
N.  Y.  Ann.  Cas.  2*184;  4-140,  n. 
1016. 

N.  Y.  134-90. 
How.  54-279;  56-172. 
Daly.  10-15. 
Week.  Dig.  7-342. 
1018. 
N.    Y.    51-809;    54-207;    74-437; 

83-46. 
Hun,  12-236;  17-397;  20-1S1;  23- 

150;    26-200;    31-310;    40-623; 

71-289;  76-447;  81-146,  183. 
App.   Div.   9-399:  22-297:  80-77; 

^-98;  01-465;  114-324;  126- 

510;  133-867. 
Misc.  9-2;  13-95;  82-5. 
N.   Y.   Supp.  34-81;  36-657:  66- 

129;  81-586;  09-849;  110-335. 
St.  RepT.  69-626. 
C\v.  Proc.  14-52. 
Abb.   N.   C.  29-263. 
N.   Y.   Ann.  Cas.   1-69;  9-198. 
1019. 

N.  Y.  84-680;  99-112. 

Htm.  48-612;  65-12;  66-454;  88- 

493 
App.  DIv.  1-631:  18-314:  45-576; 

64-416;    66-292:    70-413 ;    71- 

171;     103-102;     108-230;    111- 

510,    512;    124-601;    139-387; 

140-285. 
Misc.    26-62:    31-77,    337.    358; 

48-429  ;  5.S-27.  172  ;  54-260. 
N.    Y.    Snpp.   32-32:  45-833;  47- 

156:    56-441.    442:    01-404:    64- 

572;    65-406;     72-232:     75-128, 

G,S4:  92-491:    95-623;    97-038; 

102-477  ;    104-588  ;    109-120  ; 

133-708. 
N.  Y.  Super.  59-135. 
How.  66-119. 

X.  Y.  Ann.  Cas.  7-173;  10-292. 
J021. 

N.  Y.  162-263,  283. 

Hun.  46-201:  63-176;  71-2;  74- 

522;  84-161. 
App.     Dlv.    49-379;    54-14;    66- 
509;    103-102;    113-861:    130- 

349;    141-732;    144-551,   559; 

146-42. 
Misc    0-»]fil:  19-411;  22-2.">8:  27- 

263;    45-159;    47-96;    51-331. 
N.   Y.   Supp.  :iO-r.51:  44-202:  50- 

46;     58-410;     63-424:     73-.381: 

92-401:    93-482:    99-663;    lOO- 

.H2S:   126-758:    130-042. 
Civ.  Prop.  14-141. 
Abb.  N.  C.  29-11:  31-138. 
N.  Y.  Ann.  Cas.  1-2S1. 


1022. 

N.  Y.  124-83;  129-103.  288:  132- 
491;  148-84;  150-399:  151- 
282;  152-437;  154-199.  229.  715; 
157-236;  162-263.  283;  163- 
505;  165-353;  168-512;  178- 
29;  181-109,  112;  183-126, 
378;  184-158;  191-339;  192- 
415  *  200-252. 
Hun.  60-442:  74-522;  82-597;  83- 
654;  87-159.  373;  88-459;  89- 
257;  91-449.  505;  92-387. 

App.  Dlv.  1-416,  601;  2-340,  397. 
4TO;  3-29.  89;  6-259;  7-274;  lO- 
172;  11-562;  12-110,  2G6;  13- 
117,  443;  15-280;  16-592;  18- 
431;  20-306;  22-111;  23-567: 
26-16;  31-566:  82-271;  36-347: 
39-247.  357.  478,  652;  40-79, 
452;  41-44;  43-146.  177;  48- 
114,  123;  50-532;  52-209;  63- 
230,  417,  634;  54-18,  132;  63- 
81;  58-232;  61-434;  62-624;  65- 
508:  67-142;  69-64.  286;  70-a'»: 
71-204;  77-265,  600;  83-30.  34: 
85-68:  86-485.  504:  90-.-i53:  91- 
116;  96-412;  98-260.  659;  lOO- 
193;  108-229;  lli-190,  540; 
112-696.  847;  113-222.  861; 
117-520,  781;  119-335;  120- 
711;  121-481;  122-461:123- 
819;  127-288;  181-86?:  1.14- 
870;  140-252;  145-814;  146- 
42. 

Misc.  11-468.  483.  570;  14-809; 
15-92;  16-361;  22-548;  27-676: 
32-421 ;  45-159.  183  ;  72-334  ; 
78-31. 

N.  Y.  Supp.  14-4.«16,  874:  82-48; 
35-709;  47-179:  50-218:  57- 
416,  542;  58-167,  865;  59-354. 
401;  65-294,  946,  1093;  66-396, 
577;  67-41;  79-651;  71-133:  73- 
69,  604;  74-755:  75-706;  79-79: 
8Si-220,  959;  ^-685;  84-237; 
.  86-411.  620  ;  89-210.  391 ;  95- 
623;  97-586,  949:  99-174.  663; 
100-737;  102-613,  983;  106- 
137;  107-652;  111-165;  119- 
327;  130-642,  654;  131-193; 
132-196. 

St.  RepT.  56-433;  TO-178. 

Civ.  Proc.  14-322. 

Abb.   N.   C.  27-315:  81-138. 

N.  Y.  Super.  57-105.  408:  69-133. 

N.  Y.  Ann.  Cas.  2-168.  253;  T-08; 
8-257;  9-193. 
162,S. 

N.  Y.   183-393;  191-339. 

App.  Dlv.  81-553 ;  93-401 ;  117- 
521;  128-819:  128-839.  853; 
134-869 ;  140-252 ;  14«-767. 
769;   146-42;  147-100. 

Misc.  45-63:  48-215;  58-27. 
17S;  67-587:  72-334. 

N.  Y.  Supp.  99-.^•^:  100-737; 
102-477.    613;    119-327;    124^ 
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809;  128-487;  130-642:  131- 
193. 
1024. 

N.  Y.   124-146. 
1020. 

Abb.  (N.  S.)  19-277. 
1030.. 

App.   Dlv.   143-713. 
1063. 

App.    Dlv.    124-.S74;   133-302. 

N.  Y.  Supp.  03-725;  1O8-801. 

Misc.  57-141. 
10O4. 

App.  DIr.  31-141 ;  104-518. 

N.  5f.  Supp.  03-725. 
1065. 

App.  Dlv.  31-141;  104-518. 

Misc.  57-142. 

N.  Y.  Supp.  93-725. 
1066. 

App.  Dlv.  31-141;  104-618. 

Misc.  57-142. 

N.  Y.  Supp.  03-725 ;  126-820. 
106T. 

Hun,   17-1. 

App.  Dlv.  31-141;  104-518. 

Misc.  67-142. 

N.  Y.  Supp.  93-725. 
lOOH. 

App.  Dlv.  31-141;  104-518. 

N.  Y.  Supp.  93-725. 
1069 

App.  biv.  81-141;   104«518. 

N.  Y.  Supp.  03-725. 
1070. 

App.  Dlv.  31-141. 
1071. 

App.  Dlv.  31-141. 
1166. 

App.  Dlv.  142-279. 
1171. 

App.  Dlv.  36-556. 
1172. 

App.  Dlv.  36-556. 
1174. 

N.   Y.  164-137. 
App.  Div.  36-556. 
N.  Y.  Supp.  55-361. 
1176. 

N.  Y.  68-845;  74-277. 

App.  Dlv.  146-218. 

MUc.   51 -({30;   65-344. 

N.  Y.  Ann.  Cas.  0-262. 

N.  Y.  Supp.  120-237  ;  130-988. 
1180. 

N.    Y.   101-234;  121-212. 

Hun.  61-238. 

ApD.  Dlv.  32-9;  53-446;  95-349; 
182-5J),-;. 

Misc.  61-574. 

N.  Y.  Supp.  lOT-750;  110-777. 
1182. 

N.  Y.  Ann.  Cas.  1-4. 
1183. 

App.    Dlv.    136-668. 

N.    Y.   Supp.   121-589. 
1184. 

App.  Dlv.  61-447. 


Misc.   30-690. 

N.   Y.   Supp.  70-679. 
1186. 

N.  Y.  73-310;  100-244. 

Hun,  49-390. 

App.  Dlv.  26-588 ;  60-541 ;  122- 
622;   131-132. 

Misc.   41-454;   60-371,  374,  461; 

^^  62-354  i  67-612. 

N.  Y.  Supp.  60-959;  107-524. 
1186. 

N.   Y.    197-79. 

Hun,    13-11:    15-153:   91-407. 

App.  Dlv.  86-508;  137-846;  138- 
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N.    Y.    Supp.    30-348;    122-539. 

Abb.  N.  C.  81-480. 

1187. 

N.  Y.  73-622;  75-579;  197-79; 
201-357 

Hun,  80-5*67;  87-420. 

App.  Dlv.  22-158.  593:  35-232: 
37-396;  42-243;  46-144:  62- 
350,  5^;  54-100;  50-614;  70- 
60;  75-117;  80-384;  81-455; 
99-223;  103-597;  112-865; 
113-11,  679;  122-622;  124- 
350.  443;  128-498;  134-41; 
185-881  ;  136-290;  137-391. 
846  ;  140-32  ;  146-177. 

Misc.  22-74,  82;  32-292;  42-622; 
43-298  ;  44-463,  479  ;  46-329  ; 
54-446;  61-140;  65-346;  70- 
405  ;  71-193.  575. 

N.   Y.   Supp.   18-581:  48-86:   50- 

88;  61-817;  66-349;  60-88;  74- 

1113;    77-4.')8;    80-730;    93- 

958;   98-1078:   107-524  ;   108- 

663,   1080;   114-756;   122-539; 
127-137;   128-419. 

Abb.    N.   C.   31-447. 
1188. 

Hun,    80-567;   91-190. 

App.   Dlv.   35-232. 

N.  Y.  Supp.  18-581. 
1189. 

N.  Y.  123-120.  436. 

App.  Dlv.  103-60. 

Mlsc  62-15. 
1199. 

N.  Y.  Supp.  114-898. 
1200. 

Hun.  26-587;  76-514. 

App.    Dlv.    18-408;    40-103:    64- 
445;   109-36. 

Misc.     14-1S6:     19-596;     43-20; 
61-438;  70-338. 

N.    Y.    Supp.    87-402;    95-1036; 
128-722. 

Civ,   Proc.    14-438. 

N.  Y.  Super.  45-148. 

N.  Y.  Ann.  Cfts.  2-164. 

Week.  Dig.  10-454. 
I203. 

Tin  11.    7-CfJ, 

Wrek.  Dig.  9-319. 


NOTES. 


1204. 

N.  V.  60-689;  51-136;  87-599. 
Hiin,  18-316;  20-619;  34-544;  OO- 
292;  04-567;  71-526;  86-84. 

Ann.  DIv.  10-618;  42-333;  73- 
300;  105-55;  131-655;  139- 
99 

MlsV.  8-477:  10-97;  23-627;  03- 
119;  74-522. 

N.  Y.  Hupp.  44-1057;  70-851; 
110-110. 

Abb.    X.   C.   18-369. 

How.   00-499. 
1206. 

N.  Y.  102-337.  ^     ,^^ 

App.  Dlv.  10-618;  79-170;  111- 
10,  11;  11:^-496;  i24-;^59. 
775;  131-655;  137-400;  139- 
99 

Ml8C.   11-624;  10-18,  97;  03-119. 

N.  Y.  Supp.  32-920;  44-1057;  02- 
1129;  97-516;  101-455;  110- 
110;  121-218;  128-137. 

Civ.    Proc.   15-171. 

N.  Y.  Super.  42-202. 

Week.  Dig.  7-107.  219. 
1207. 

N.  Y.  60-485;  84-266;  86-246; 
120-272;  133-605;  134-219: 
140-255;  143-302;  144-326; 
192-128. 

Hun.  12-398;  18-406;  20-153;  73- 
323;  81-483;  84-317.  383;  89- 
587 

App.  Div.  1-150,  282;  7-81:  30- 
217;  44-82;  40-405;  54-128; 
50-13;  58-190;  02-484;  00-567; 
70-23;  73-300,  412:  75-226:  S1- 
327;  85-230;  98-567;  102- 
428;  100-339;  119-211;  125- 
839;  127-I.jO;  133-917;  134- 
449;  139-317;  140-632;  141- 
338. 

Misc.  7-652;  10-106;  12-507;  14- 
598:  15-426;  18-552;  25-123; 
3«-69;  33-717;  42-43.  251;  45- 
295;   03-457;    04-292;    71-332. 

N.  Y.  Supp.  54-1021;  00-397:  07- 
345.  3S2:  OS-2.'»3.  6S0;  70-750: 
73-247;  70-851;  77-49;  78-44; 
81-431;  83-316;  90-977:  94- 
401:  104-621;  117-129:  119- 
301 ;  125-982,  1087  ;  127-1100. 

St.    Rep'r.   O-IO. 

Civ.  Proc.  0-158. 

Abb.   N.   O.   18-137. 

N.  Y.  Ann.  Cas.  1-278;  8-242. 
1209. 

N.    Y.    102-263;    103-173;    170- 
378;   183-378:    198-2vS6. 

Hun,   70-63:  92-82. 
App.  DIv.  13-602;  49-13;  02-543; 
1 13-862 ;      122-668 ;      1  Ji2-352 ; 
130-676. 
Misc.     14-539:     22-551:     2S-200 
29-6:iS:    45-:i41  ;    05-41,    627; 
O7-404  ;  72-179. 


N.  Y.  Snpp,  85-1082:  86-686:  58- 

1018;   03-887;    71-122;    90-332; 

92-208;  107-61,  508;  116-859: 

119-274;    121-93;   122-609. 
Civ.  Proc.  14-388. 
Abb.    N.   C.   16-86. 
N.  Y.  Ann.  Cas.  2-369. 
1210. 

App.  Div.  137-782. 
N.  Y.  77-515;  103.274, 
Misc.  7-343;  9-231, 
N.    Y.    Supp.    122-543. 
1211. 

App.  Dlv.  14-801 ;  91-534 ;  lOO- 

135;  117-769;  129-155;  122- 

170. 
Misc.  71-516. 
N.  Y.  Supp.  106-616. 
Abb.    (N.    S.)  12-380. 
Johns.    Ch.   2-172;   0-283. 
1212. 

N.    y.    85-253;    177-236;    182- 

285. 
Hun,  38-548. 
App.    Div.  .81-290;    40-280;    88- 

^Y6;  94-441. 
Misc.    23-337;  45-159. 
N.    Y.    Sopp.   63-287:  86-71. 
N.  Y.  Ann.  Cas.  6-65. 
1213. 

N.   Y.  85-258. 
Hun.  29-571;  69-6. 
Misc.  28-337;  42^^.      ^ 
St.  Rep-r.  18-826;  86*168. 
Abb.   Pr.  6-1. 
How.   5-238. 
N.  Y.  Ann.  Caa.  6-66. 
Solid.  1. 

App.  Dlv.  81-290. 
SniMl.  2. 

N.  Y.  180-512. 

App.  Dlv.  44-105;  66-319;  TO-25; 

93-116. 
\nsc.  10-676;  67-591. 
N.  Y.  Supp.  87-28. 
How.  59-454. 

App.  Dlv.  66-319;  70-25;  93-110; 

98-567. 
Misc.    10-676;    16-620;   46-294. 
N.  Y.  Supp.  47-176;  94-511. 
1216. 
N.    Y.    182-36T;    134-580;    148- 

259. 
Hun, '88-171. 
App.    Dlv.   44-105. 
Misc.   16-198. 
N.    Y.    Supp.    64-139;    102-305; 

13:i-340. 
Civ.  Proc.  14-43. 

1217. 

N.    Y.    53-280:   88-216;   112-391; 

134-.->27:    142-152. 
Hun.    21-595:   29-571:  67-287. 
App.  Div.  1-404;  12-47i*;  14-370; 

114-406. 
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NOTES 


Misc.  46-349. 
N/Y.  Supp.  lOa-306. 
St.  Rep'r.  61-364. 
N.  Y.  Ann.  Cas.  4-248. 
Svbd.  1. 

N.   Y.   142-152:   148.25a. 
Han,   8S-171. 
App.   Div.  46-368. 
Misc.  28-381. 
N.   Y.   Supp.  35-533. 
St.  Bep'r.  47-644. 
1218. 

Hun,  19-306. 
Misc.  16-295;  17-340. 
1219. 

Hun,  29-571;  49-288. 
App.  Div.  102-428. 
N.  Y.  Supp.  92-512. 
Civ.  Proc.  14-342. 
Abb.  N.  C.  30-406. 
N.  Y.  Ann.  Cas.  l*119i 
Subd.  1. 

Misc.  10-677. 
SuImI.  2. 

App.  Dlv.  14-369. 
1220. 

App.  Dlv.  79-169;  116.496;  18T- 

400. 
N\     Y.    Supp.    30-153;    101-4r>5; 

121-718. 

Abb.  N.  C.  31-464. 
Law  Bull.  1-30. 
1221. 
Hun,   29-571. 
App.   Div.  42-333;  86-388;  101- 

MlRc' 53-47. 

N.     Y.     Supp.     83-760;     91-876; 
102-1006. 

St.  Rep'r.  21-711. 
Svbd.  3. 

Hun.   42-604. 

St.    Rop'r.   4-639. 

Abb.   N.   C.  18-410,  420. 
1222 

N.  Y.  168-41;  198-597. 

App.   Div.  98-060;   102-427. 

^lisc.   22-2r»8  ;   6a-48. 

N.  Y.  Supp.  50-46;  02-512. 
122.^. 

App.   Dlv.  98-567:  102-427. 

Ml8C.   13-203. 

N.  Y.  Supp.  50-46;  92-512;  102- 
1006. 
1225. 

N.   Y.   101-187;   109-12. 

App.   Div.  80-151;  96-164;  124- 
i75. 

Misc.  73-23. 

N.    Y.   Supp.   89-200. 

Civ.  Proc.  9-178. 

How.  N.  S.  3-442. 
Snbd.  1. 

Hun.  25-404. 

Abb.   N.  C.   17-299. 
1227. 

N.  Y.  131-641. 


1228. 

N.   Y.  75-240;  97-610. 

Hun.   31-140;  79-242;  87-875. 

App.  Div.  16-281:  26-16;  30-77: 
40-567;  49-39G;  77-264;  80- 
43;  »4-5{)0;  11H-.S43:  124-775i 
126-510;  130-194;  140-286. 

Misc.  7-306:  27-676;  45-159: 
55-404.  • 

N.  Y.  Supp.  58-50.  824;  ai-431; 
80-140^     103-505 ;     110-335; 

St.  Rep'r.  12-668. 
Civ.  Proc.  19-203. 
N.  Y.  Ann.  Cas.  2-100. 
1229. 

Hun.  23-230:  31-140. 

App.  Div.  40-5G5;  49-306;  02- 
301;    130-194. 

Misc.  7-300;  9-514;  24-337;  89- 
394;   45-1,59;   55-404. 

N.  Y.  Supp.  28-136:  52-489:  58- 
50 ;  6;i-431  ;  79-357  ;  86-107a 

Abb.  N.  C.  29-265. 
1230. 

N.  Y.  43-99. 

Anp.   Dlv.   15-281. 

Misc.   45-159;   51-333. 

N.   Y.   Supp.    100-328. 

Weelc.  Dig.   10-187.  454. 
1231. 

N.   Y.  97-610. 

App.  Div.  15-281 ;  83-164  ;  144- 
'573 

Misc.  45-159. 

N.  Y.  Supp.  82-471. 

Civ.   Proc.  14-176. 
1232. 

App.  Div.  66-819. 
1234. 

N.  Y.  190-245. 

App.  Dlv.  49-858. 

Misc.   11-12. 
12»5. 

Hun,   64-127. 

App.   Dlv.  69-83. 

Misc.  62-65. 

N.  Y.   Supp.  74-589;   114-681. 

N.  Y.  Super.  46-134. 
12.t6. 

N.    Y.    81-183;   82-366;    119-158. 

Hun,  70-64. 

App.  Dlv.  18-564;  29-603;  118- 
^'61;  114-SOl;  124-863;  125- 
263;  130-349. 

Misc.  17-733;  45-150;  53-47; 
65-59. 


N.   Y.   Supp.   51-178;   1O2-1006 ; 
12,37. 


106- 


Supp 
219; 


109-225. 
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N.    Y.    119-153;   163-119. 

Hun.   70-64. 

App.  Div.  96-400  :  113-396  :  119- 

335;  l:iO-340;  138-247. 
MIsr.    25-1. T.>;    42-4.J  ;    45-601; 

55-50;  60-415. 


NOTES. 


N.  Y.  Supp.  8»-314:  91-32;  9»- 
137;  10&-219:  118-581;  122- 
162,  1028. 

Civ.  I'roc.  iS-TSl. 


85-141 
103-606 


N.   Y.  82-366.- 

MlBC.  17-733:  50-279;  S6*59. 
N.  Y.  Supp.  106-219. 
1289. 

N.   Y.   l«3-64. 
How.  20-180. 
Misc.  66-59. 
N.  Y.  Supp.  106-219. 
Barb.  42-593. 
Wend.  28-566. 
1240. 

N.    Y.   48-481;   77-428;   106-263; 

168-278. 
Hun.    29-630. 
App.    Dlv.    81-292;   40-103;   48- 

102;  68-14;  84-403;  88-600; 

122-120;   146-269. 
Misc.   61-419. 
N.     Y.     Supp.     74-194 

96-191 :     101-725 ; 

129-1035. 
St.   Kep'r.   16-256. 
Civ.    Proc.   7-328:   11-422. 
Abb.   N.    C.   30-34. 
N.  Y.  Super.  64-50. 
N.  Y.  Ann.  Cas.  1-104;  4-318. 
^ubd.  1. 

N.    Y.    187-552;    149-527;    168- 

273.  ^       ^ 

Hun,  7-209:  26-589;  86-379;  41- 

3o5;  48-588. 
App.  Dlv.  1-155. 
St.  Repr.  51-860. 
How.  N.  S.  2-20T. 
Daly,   10-34. 
Svbd.  2. 

Hun.  81-815. 
SulMl.  3. 

Hun.  28-366. 
Snbd.  4. 

St.   Rep'r.  85-833. 
1241 
N.   Y.   73-613:  187-552;  168-273. 
Hun.   29-630;    32-193;    36-378; 
41-352. 

>p.    Dlv.    20-529:    48-102:    88- 
■JjOl:    122-1 'iO:    132-464. 
N.  Y.  Supp.  32-272;  62-632;  86- 

141  ;  l(MJ-r,OG 
St.    Rop'r.    21-456:    60-416. 
Civ.    Proc.   4-152:  13-29, 
Abb.   N.  C.  20-151. 
Pern.  6-449. 
N.  Y.  Ann.  Cas.  1-104. 
Snbd.  1. 

N.  Y.  163-273. 
Hun,  25-589:  48-588. 
Misc.    11-281. 
St.   Rcpr.  52-561. 
Snbd.  2. 

Hun,  36-380;  37-507. 


Am 


MlBC.  11-281.  V 

Civ.  Proc.  7-330;  8-194. 

How.  N.  S.  2-208. 
Snbd.  8. 

App.  Dlv.  109-36. 

Abb.  N.  C.  21-S51. 
Svbd.  4. 

N.   Y.  168-278. 

Hun,    29-630;    86-381;    68-536; 
78-347. 

App.  Dlv.  40-163 ;  84-408 ;  109- 

Mlsc'  15-364. 
N.  Y.  Supp.  20-126. 
St.  Rep'r.  86-833;  52-561. 
Civ.  Proc.  7-381- 
Abb.  N.  C.  80-34. 
How.  N.  S.  2-200. 
1244 
App.  Dlv.  128-361. 
Hun.   12-577. 
.    Abb.  N.  C.  4-868. 
1245. 

N.    if.   168-54. 
Misc.  6-399. 
1246. 
N.    Y.    68-534:    81-184;    163-60, 

274. 
Hun,  31-626:  31-193;  81-235. 
App.  Dlv.  48-103 ;  1O7-109,  114 ; 

126-263;  143-149. 
Misc.  6-399:  31-471;  69-488. 
N.    y.    Supp.    30-711;    94-1026; 
109-225;  127-623. 
Snbd.  1. 

App:   Dlv.  81-171. 
Subd.  2. 

N.  Y.  79-565. 
Snbd.  8. 

App.   Dlv.  107-109. 

i24r. 

Hun.  28-484. 
Misc.  69-488. 
1248. 
Misc.  69-488. 
N.  Y.  Supp.  127-628. 
1250. 
Hun.  73-23. 

App.  Dlv.  77-498 ;  107-109,  114. 
N.  Y.  Supp.  94-1026. 
1251. 
N.    Y.    140-374;    148-567;    147- 

665  ;  16,^-54  ;  204-519. 
Hun.     73-23;     75-501:     79-228: 

83— 20*"t 
App.   Dlv.  8-340:  22-93;  45-495: 

66-31:  62-113:  77-498:  80-294: 

101-124.    359;    105-574;    112- 

158*  148—149 
MlRC. '6-398:  27-30:  81-541;  45- 

48.3:  66-625;  61-.S41. 
N.    Y.     Supp.     47-800:    64-1044; 

66-567:     67-425:     81-11:     91- 

937:     92-734:     94-221;      118- 

289. 
St.    Rep'r.   16-217:  61-231. 
Civ.   Proc  15-11. 

1O50 


NOTSSa. 


1 


N.  Y.  Super.  66-U& 
N.  Y.  Ann.  Cas.  1-23. 
12S9. 

N.  Y.  148*571. 

Hun,     63-41;      7S-499;      8a-114» 

206L 
App.     DlT.     22-03,     04;     S2-118; 

115-8G2  ;  144-747. 
Misc.    20-409;    Sl-233;    54-467; 

58-359;   50-24. 
N.    Y.     Supp.     47-800;    64-1044; 

100-814:       101-62:      109-666; 

111-1081;  121-501;  120-626. 
St.  Rep'r.  16-217. 
N.  Y.  Ann.  Cas.  1-22. 


1258. 
N.  Y. 

Hun, 

Misc. 

N.  Y. 
1254. 

N.  Y. 
1256. 


180-482. 

66-277. 
31-620. 
Ann.  Cas. 

8-185. 


4-S61. 


27- 


App,  DW.  106-576. 
Misc.  7-566;  46-484. 
N.  Y.  Supp.  04-221. 
1256. 

N.  Y.  87-10;  188-510. 

Hun,  86-637. 
App.  Div.  77-498. 
1260. 

N.  Y.  Ann.  Cas.  6-406. 
Svbd.  1. 

N.   Y.   118-50. 

App.   DIv.   13-007;  44-300. 

Misc.    15-367;    26-64.    664; 
446. 

N.  Y.  Supp.  60-760. 
Snbd.  2, 

N.  Y.  60-396;  68-58L 
Snbd.  3. 

Hun,  81-371. 
1261. 

App,    DIv,    131-78! 

illsc.  54-306. 

N.   Y.   Supp.   107-727;   116-962. 

Ht>w.   49-105. 
1264. 

N.  Y. 

App. 

N.  Y. 
1266. 

Hill,  4-619. 
1267. 

N.   Y.   60-396w 

App.  Div.  78-590. 
1268. 

App.  Div.  137-439. 

NT  Y.   Supp,  121-738. 
1269. 

N.  Y.  52-434:  63-861. 

App.   DIv.   145-270. 

Misc.  54-.5r)4. 

N.  Y.  Supp.  129-1035. 

N.   Y.  Anu.   Cae.   10-129. 
1270. 

N.  Y.  67-229. 


60-396. 

Div.    181-78. 

Supp.  115-962. 


1272. 

App.  Dlv^O7.110,  114. 

Misc.   6-399. 
1278. 

N.   Y.   116-168. 

Hun,  49-381;  69-419. 

St.  Rep'r.  59-517. 

Civ.  Proc.  15-187. 
1274. 

N.  Y.  28-'285,  365;  80-428:  83- 
409:  36-631;  56-150;  71-58; 
106-682;  117-439;  128-387: 
151-.'i36:   164-749. 

Hun,    11-541;    19-576;   41-76. 

App.  DIv.  4-216;  20-'532;  22- 
179'  29-582 

N.  Y.'  Supp.  18-493:  4T-113;  61- 
254;  63-999:  66-973;  60-635: 
82-1025;   99-893.  •'-'»«». 

St.  Rep'r.  46-759. 
N.  Y.  Ann.  Cas.  4-396. 
Sabd.  1. 

Hun.  71-134. 
Snbd.  2. 

N.  Y.  117-441. 

Hun,'  27-601;*  87-137;  40-11S; 
55-408;  71-184. 

Api).  Div.  20-201;  88-33;  43-8; 
44-351;  46-290;  82-352:  114- 
310.  ' 

Misc.   26-51. 

N.  Y.  Supp.  5-681 ;  46-790. 

St.    Rep'r.    5-68;   28-567;   64-76. 

Civ.    Proc.    11-143;   15-188;   21- 
168. 
Sabd.  8. 

Hun,  67-304. 
1275. 

App.  DIv.  114-311:  137-782. 

N.  Y.  Supp.  99-893 ;  122-543. 

Civ.  Proc.  16-24& 
1276. 

Hun,  69-419. 
1277. 

App.   Div.  82-352. 

N.  Y.  Supp.  82-1025. 

N.  Y.  98-87;  128-115,  406;  184- 
172. 

Hun.  66-403. 

App.   Div.  88-300. 

Misc.   40-634. 

St.   Rep'r.  11-285. 

Abb.    N.    C.   20-321;  29-403. 
1279. 

N.  Y.  76-602;  92-622;  96-657; 
104-525:  114-80,  518;  124- 
483;  133-240;  137-589;  162- 
324;  163-417:  188-431;  19.1- 
560;  109-539;  200-265. 

Hun,  15-105,  204;  42-509;  65- 
17:  7.'»-530;  81-283;  90-164. 
208;  92-474;  93-398, 

App.    D5v     3-165;    7-80;    10-506; 
21-536;     52-.-,'?fi;     67-137,     476. 
76-611  ;  77-440;  81-91  ;  82-2, 
26,   219,   887.   441,   504;   88-67. 
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583;  00-251;  TO-65;  72-493; 
336.  555;  84-275,  325,  383.  407, 
570;  H6-123,  356,  415:  86-470; 
87-144,  224.  353,  376;  94-2. 
201,  213,  210,  298,  354;  95-267; 
00-71,  19G,  242.  437,  492;  97- 
223,  537,  632;  98-42,  177,  187, 
495;  100-202,  430;  102-318. 
390;  103-3G2;  104-113  ;  105- 
446.  580;  100-431;  107-426; 
111-199,  293,  480,  578;  IIS- 
255,  713.  853;  113-717;  117- 
56,  516,  722;  118-100,  194, 
743;  1J9-30.  169,  484.  509. 
724;  '120-53.  288,  430,  636. 
585,  748:  121-77,  188;  124- 
158.  a67,  607;  125-76,  117, 
192,  261,  538;  120-177,  335, 
368,  691,  710.  808;  127-473, 
516,  541,  855;  128-167.  200, 
223,  253.  329,  528,  616,  683, 
811;  130-78,  85,  2.-»9,  539,  658; 
131-13,  282,  486,  644,  676,  781 ; 
132-200,  476,  685.  7*J0;  133- 
213,  571,  628,  753,  858,  903; 
137-158,  678,  838;  138-108, 
519,  601;  139-79.  175.  258, 
300,  347,  433,  522;  140-«8, 
197,  319;  143-852;  144-440, 
466,  757,  887  ;  148-150. 

Misc.  8-606;  10-274;  12-216; 
26-33;  43-264;  61-241. 

N.  Y.  Supp.  30-790 ;  52-33  ;  54- 
380;  73-592;  70-598;  94-281; 
128-997. 

Civ.  Proc.  19-262. 

N.  Y.  Ann.  Cas.  0-L32. 
1280. 

N.  Y.  79-361;  200-265. 

Hun,  0O-211. 

App.  DIv.  1O-50S;  00-457;  69- 
252;  87-145;  07-632;  107- 
426:  111-4W,  ,579;  121-188; 
132-720 ;   144-445 ;   148-150. 

Misc.  8-006;  01-241. 

N.  Y.  Supp.  54-386;  09-894;  89- 
869. 
1281. 

N.  Y.  104-523;  183-240;  102- 
324;  103-417;  174-131;  200- 
202,  265. 

Hun,   90-209. 

App.    Ulv.    31-537:    52-536;    64- 

152;    09-252;    72-493;    81-1*38: 

83-339 ;         97-G32 ;         1 07-426 ; 

111-480,     570;    121-l.SN;     132- 

720  ;  144-44.',  ;  J  48-150. 

Misc.  8-606;  57-210;  01-241. 

N.  Y.  Suijp.  54-386:  70-598;  89- 
869. 
1282. 

N.    Y.    75-495:    70-543;    78-362; 
98-434 :        1 19-414 ;       136-287 ; 
153-3(X);  108-2SC.. 

Hnn.  51-312;  84-390. 

App.  I>Iv.  14-227:  lG-475:  83- 
647  ;  42-570 ;  49-614  ;  70-199  ; 


83-420  J       84-397 ;       88-336 ; 

109-536;    114-248;    118-344. 
Misc.  8-482;  30-69;  45-153;  •©- 

1.50;    05-418. 
N.   Y.  Supp.  63-957:  82-422;  91- 

952;    wJ-306;    99-870;    103- 

505;  113-70. 
Civ,  Proc.  15-436;  19-244. 
Abb.  N.   C.  31-417. 
1283. 
N.  Y.  98-434. 
App.     DiT.     8-314:    14-227;     16- 

475  ;  33-607  :  70-199 ;  89-228  ; 

109-536;  139-317. 
Misc.  23-62:  65-418. 
N.     Y.     Supp.    85-924;    96-300; 

123-1026. 
N.   Y.   Ann.   Cas.  6-309. 
1289. 

App.  Div.  131-83. 
1290. 

N.  Y.  98-434;  100-243;  130-28T- 

153-309:  157-423;  198-286. 
Huo,     21-2.57;     33-354;     48-586; 

49-238;  66-404. 
App.  DiT.  33-547;  199-636;  116- 

592;  118-.'?44. 

Misc.  25-139;  29-553;  39-69; 
60-150. 

N.  Y.  Supp.  58-937;  54-930;  84* 
1105;  96-306;  103-505;  113- 
70. 

Civ.  Proc.  15-43a 

Abb.  N.  C.  29-404. 
1291. 

N.    Y.  98-434. 

App.  Div.   109-536. 

St.  Kep'r.  59-133. 
Sobd.  1. 

Abb.  N.  C.  18-30;  29-404. 
Snbd.  3. 

Hun,  66-404;  78-802. 

Civ.   Proc.    13-87;   16-486L 
1202. 

N.   Y.   102-464;  132-367. 

Hnn,  41-444. 

.\pp.   Div,  33-546;  49-614. 

Misc.  7-16:  12-26;  59-509;  60- 
160;  61-402. 

N.   Y.   Supp.   110-967;   113-70. 
1 293 

CiV.  Proc.  14-172. 

Abb.  N.  C.  29-479. 
1294. 

N.  Y.  106-663;  128-426. 

Hun.  44-206;  64-623;  76-610; 
77-175:   80-176;   91-300. 

App.  DIv.  1-130:  5-284;  8-549; 
13-G03:  16-204:  26-69;  28-73: 
51-.!)16:  62-480:  63-488;  65- 
DS2;  71-1,  534;  84-449;  9i- 
114;  95-104:  110>*746;  123- 
:i8S;  127-14:i.  a31:  128-170; 
i;«4-43S;  138-879:  140-755; 
140-650, 
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^i^St-  *:121;  7-604:  ft:-e80:  12- 
i^^i«^^-5^'    ^4-373;    43-73: 
R4-590;   ««-352,   467. 
N.   Y.   Supp.  28-407:  :tO-o2:  34- 
74;     44-598;     50-893;     53-C7T; 
??r^Ti^  71-795 ;     72-959 ;     76- 
637,   923;   81-321:   S«-240-   87- 
23 ;      88-502 ;     «'7-433l      104- 
956;    107-195.    942;    111.28S: 
il2-2*^3:     110-395;     123-511 
12d.23,   961;    131-433.  * 

^^'    ^'■^^*-   **-^»    176.   187, 
1mN>« 

N.  Y,  100-243. 
Hun,  27-18. 
App.  I)iv.  14O-G50. 
N.  \\  Supp.  131-433. 
Civ.    Proc.  8-93. 
12S>0. 

Misc.  6«-383. 

N.   Y.  Supp.  107-85. 

Civ.    Proc.   15-08. 

N.  Y.  Super.  55-20a 
1207. 

N.   Y.  104-613. 

App.    Div.   51-192;   121-263 

Misc.   27-59. 

N.  Y.  Supp.  106-798. 

N.  Y.  SiiptT.  50-239. 
1298. 

N.    Y.    i04-C13;    110-665;    110- 

117;   lOS-207. 
nun,   70-127;  02-326. 
App.   DIv.  51-191. 

N.     Y.     Supp.     02-303;     G4-241 ; 
131-46.  ' 

1299. 

N.    Y.    198-207. 

App.    DIv.    51-192;   128-911. 

N.   Y.   OOiH2;   7C-106. 
Hun    10-17;  61-360;  «l-4;  80- 
257. 


App.  DIv.  13-607;  26-68;  79-102' 
,  oV-138;   140-650.  •  "^' 

Misc.    10-552;    20-342. 
N.    Y.    Supp.    30-14:    49-41 :    60- 

507;    80-606;    131-433. 
1>aly,  0-482. 
1301. 

N.     Y.     95-625:     104-394:     121- 

156  ;^170-448 :  2OO-206. 
Hun^  38-531;   4l-455;   75-516; 

App.  DIv.  14-368;  24-465.  52t: 
40-12;  42-3S2;  85-292:  87- 
328  ;  89-551  ;  90-79  ;  91-57  • 
102.415;   118-7;   i;i,s:i48.         ' 

Misc.  31-119,  181;  43-590;   46- 

^aJ^  ^"«ra?;  ^-"^OS:  84-4.-7:  85- 
673,  880;  01-8;  05-1101; 
107-669;  123-304.  * 

N.  y.  Ann.  Ca».  O-270. 

^254      ^-394;      15-375;      17-13. 
'»l.  i 


1303. 

^  oX..  •'^^-OSO  ;  90-546;  2OO-201. 

Hun,  38-531. 

App.     DIv.     16-1Q3;    22-131*    7«- 

IrS'    ?i7"3§«'    12H-775:    130- 
452.    481;     137-764;     139-591, 

MLsc. '7-391;   23-642. 

St    Rep'r.  •15-745.  963. 
Civ.  Pro«\  14-290 
Week.   Dig.  23-70. 
Connoly,   1-170. 
How.   61-396. 
1804. 

App.    DIv.    11-196;    34-168;    80- 
^542;   80-305.  ' 

N.  Y.  Supp.  55-682. 
How.   07-201. 
1800. 

Hun,  14-118. 

How.  03-405. 
1307. 

N.   Y.  134-530. 

N.  Y.  Snpp.  33-89. 
1308. 

N.  Y.   72-613;  109-646. 

Hun,  0:*-47. 

App.   Div.   117-359;   130-482. 

Misc.   3<l-52. 

N-^gY.  jSupp.    65-334;    103-177; 
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St.   Rep'r.  15-199. 
1809. 

N.  Y.  71-466,  588;  75-585;  76- 
1G4,  169;   101-292;   102-312. 

Hun,  19-220;  87-870;  89-872: 
92-326.  ^'•'-oi-ft. 

App.    DIv.    80-226;   89-425;    49- 

631. 
Misc.   12-35;  26-60. 
N.   Y.  Supp.   83-89;  35-412;  36- 
904;     B2-4;U;     56-334;    68-300. 
St.   Rep'r.  14-8. 
1810. 

N.    Y.    92-581;    189-ia 
Hun.  49-168;  09-302. 
App.     DIv.    5-211;    21-268;    42- 
626;     78-578;     124-378;     135- 

Misc.    29-275  :    45-653  ;    63-42 : 
^^  57-182;  69-311. 
>«.  Y.  .Supp.  70-r>66;  88-356;  102- 
635*    ^^''"^^^*    108-811;    126- 

Clv.  Proc.  1-4-415. 
1311. 

Hun,  81-381. 
App.  DIv.  3:i-559. 
Misc.   -14-227:  05-450. 

13^V'  ^"^'''  ****"^^2^'  107-884. 

N."'y.  85-632;  87-409;  95-675. 
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Hun.  T5-186. 

Misc.  47-492. 

N.  Y.  Supp.  «e-284 ;  94-187. 

St.    liep  r.    1»-14;   97-288. 
Subd.  1. 

Dem.  4-87;  «-288. 
Subd.  2. 

N.  Y.   117-116. 

App.   DIv.   54-57. 

i»ia. 

N.   Y.  104-.394. 
App.  Dlv.  143-924. 
Misc.  5»-53». 
N.   Y.   Supp.  lia-408. 
iai4. 

Hun.  75-187. 

App.  Dlv.  SO-375;  142-789. 
^fl»e.  ;iS-5l)0:  50-584. 
N.  Y.  Supp.  78-77;  127-445. 

iai.%. 

N.  Y.   J5U-3d2. 

N.  Y.  Supp.  54-516. 

Civ.   Proc.  8-414. 
1316. 

N.   Y.   77-388;  81-122,  128;  104- 
394;    121-156:     126-423;    137- 
410;    141-171;    150-545;    164- 
399;   lOS-195. 

Hun,  3S-531:  41-453;  60-317: 
74-523;  75-516;  84-397;  8T- 
154 

App.'  Dlv.  4-265 :  22-541:  24- 
405.  520:  38-338:  30-565;  86- 
152:  80-551;  0O-79:  01-57: 
100-465;  10.1-41)5:  113-190; 
115-409,  1187;  122-668;  126- 
(>63. 

MLsc.  31-181:  45-596. 

N.  Y.  Supp.  .10-700:  32-356:  88- 
1024:  48-15:  40-41:  56-997; 
6.3-974:  70-1063:  KO-.'^52:  85- 
889;  80-;{96:  01-8,  .561;  0.3- 
140:  101-455;  107-508;  111- 
231  ;  113-841 ;  114-784 ;  183- 
'}.S4 

Abb,   N.   C.  81-140. 

N.  Y.  Ann.  Cas.  1-27;  2-165;  6- 
270. 
1317. 

N.  Y.  57-637:  60-462:  74-216: 
75-479:  76-385;  100-147;  121- 
156:  126-423:  i:t7-410:  138- 
070;  141-171:  152-505;  154- 
715:  157-449;  158-43;  176- 
30S:    107-79. 

Hun.  16-104:  17-538;  66-344; 
60-430:    75-516:    83-429. 

App.  Dlv.  3-56:  4-449;  16-469. 
475:  20-2S:  2.3-223;  24-451; 
30-290:  37-491:  30-647;  5;i- 
420.  G4S:  68-409;  81-446;  101- 
149;  107-309;  HO- 20 J;  112- 
874;   114-K04:    131-509. 

Ml.so.    14-.n03;  25-477:  61-143. 

N.  Y.  Supp.  44-035;  48-854; 
56-88;  65-1093;  73-995;  01- 


Cll;   116-172. 


N.  T.  Ann.  Cas.  S-216:  4-328. 
1818. 

N.   Y.   46-339;  47-244;    112-406; 

186-265. 
App.  Div.  131-569. 
1821. 

Misc.  61-340. 

N.  Y.    Supp.    113-289;   116-172. 
1328. 

N.  Y.  77-423;  80-66;  98-480; 
100-616;  132-367;  146-345; 
151-552;  155-138;  177-401. 
App.  Dlv.  1-130;  15-294;  23- 
599;  83-557;  52-624;  81-168; 
95-623 ;  101-196 ;  116-721 ; 
122-28. 
MlBC.  7-16;  11-271;  20-336;  60- 

160. 
N.  Y.  Supp.  82-251;  46-802;  53- 
1012;    60-312;    01-912;    106- 
990;  113-70. 
Civ.    Proc.   19-387. 
Abb.  N.  C. -29-359,  479. 
1323a. 

App.  Dlv.  147-110. 
X.  Y.  Supp.  131-845. 
4324. 

'   N.     Y.    49-78;    53-349;    58-636; 
60-634;    69-209;    70-101,     141; 
72-49(t:    73-1,   187,   437;    74-28, 
143.  177,  382,  608;  75-375;  76- 
326,  517.  540;  77-610. 
App,   Dlv.  80-154. 
N.  Y.  Supp.  80-552. 
1325. 
N.    Y.    57-363;    60-112;    75-250; 
101-18;      110-639;      160-312; 
163-79. 
App.   Dlv.  136-481. 
Civ.   Proc.   14-307:  15-49. 
N.  Y.  Ann.  Cas.  7-126,  130. 
1326. 
N.     Y.    60-374:    74-82;    82-610; 
85-241;  02-632;  107-645;  128- 
803. 
Hun,   76-339;  80-370. 
App.     Dlv.    22-131;    55-110:    78- 
408:  86-504;  95-369;  136-481; 
138-416. 
JtflBC.     15-527;     18-527;     22-258; 
26-50;    20-274;    43-423;    B3- 
42:  57-182;  58-177. 
N.  Y.  Supp.  55-334;  47-770;  77- 
207;   80-488;    102-923;    107- 
940. 
St.   Rep'r.    15-199. 
Abb.    N.   C.   29-179. 
Dally  Reg.  83-1429. 
1327. 
N.    Y.    66-374;    63-84;    124-189; 

128-.303. 
Hun,    29-598;     31-629;     76-339; 

89-370. 
App.    Dlv.    15-337;    18-564;    22- 
1(X):   30-290:    79-430.   432;   95- 
309;    110-448;    120-210;  142- 
496. 
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Misc.    28-386,    439;    26-127;    29- 

274;  63-42;  67-182. 
N.  Y.  Supp.  60-454;  64-828;  66- 

334  ;  106-188. 
Civ.  Proc.  ld-203. 
How.  «Mi-283. 
T.  &  C.  1^288. 
1828. 
N.  Y.  107-64S. 
Hun.  30-435. 
App.  Dlv.  66-465;  110-448;  142- 

496. 
Misc.  63-42  ;  67-182  ;  78-270. 
N.  Y.  Supp.  72-827 ;  180-865. 
St.   Rep'r.   12-575. 
1829. 
N.   Y.  102-224. 
Hun,   80-435. 
App.      Dlv.     66-466;      110-448 ; 

120-211  :  142-496. 
Misc.  22-439;  67-182. 
N.    Y.    Supp.    72-827;    106-188 ; 

130-865. 
Civ.  Proc.  6-226. 
Daly,   10-365. 
1880. 

Misc.  63-42;  67-182. 
App.    Div.    142-496. 
Civ.  Proc.  16-42. 
1331. 
N.    Y.    119-682;    124-189;    138- 

549. 
Hnn/ 81-380. 
App.     Div.    6-537;     18-613:    22- 

132;    29-482;    31-312;    36-237; 

39-639;   79-430;    142-496. 
Misc.    23-565;    26-550;    63-42; 

67-182. 
N.  Y.  Supp.  30-987:  47-899;  51- 

1068;    63-722;    64-764;    127- 

48. 
Civ.  Proc.   19-103. 
Abb.  N.  C.  67-398. 
1332. 
N.  Y.  68-583;  128-303. 
Abb.  N.  C.  10-407. 
How.  63-84. 
1834. 
N.    Y.    76-611;    84-466;    98-458; 

128-803. 
Hun,   33-109;  70-339. 
Misc.  73-273. 
N.  Y.  Supp.  66-334. 
How.   63-84. 
13.36. 

N.  Y.  90-476 ;  98-458 ;  190-245. 

Hun,   34-485;  60-506. 

App.   Div.   22-100;  61-479;   101- 

286;    117-359;    122-359;    136- 

433 
Mlsr/    36-445;    60-509;    65-165, 

313;  73-273. 
N.  Y.  Supp.  47-770:  64-740;  71- 

948;    103-177;    100-587;    112- 

408;    119-131;    120-425;    121- 

668. 
18SO. 
N.   Y.  86-162;  94-248;   109-267: 


121-156;     160-544;     170-867; 

194-319;  2OO-204. 
Hun,   75-616. 
App.  Dlv.  21-267;  68-462;  187- 

Mlsc.  '16-527. 

N.   Y.   Supp.   122-724. 
1337. 

N.  Y.  84-466:  87-623;  97-1;  9S- 
661;  102-159;  103-156:  lOO- 
454;  111-624:  121-57.  156,  277; 
123-120;  133-178;  148-530: 
160-223;  152-433;  169-109; 
183-346  :  184-29. 

Hun.  76-516. 

App.  Div.  13-127. 

Misc.  12-63. 

Civ.  Proc.  15-354. 

N.  Y.  Ann.  Caa.  7-231. 
1338. 

N.  Y.  76-614;  79-409:  81-352; 
85-21;  101-228;  103-156:  1«9- 
454;  126-651;  127-639;  133- 
254;  134-512;  140-243;  142- 
270;  147-269;  148-400:  150- 
223;  164-220.  278:  166-386; 
157-449:  168-9,  463;  100-476, 
483;  102-444.  503:  163-505; 
164-248,  352.  368:  l«.%-305; 
166-169,  399:  167-462;  160- 
199,  383.  440;  170-82;  173- 
428;  174-.S00;  177-36">:  181- 
285;  183-40,  373;  184-301; 
186-281,  289;  187-104;  196- 
359. 

App,  Div.  34-270;  135-006. 

N.  Y.  Ann.  Caa.  7-415;  8-249;  9« 
168. 
1889. 

N.   Y.   118-231;   181-597;   190- 
244. 

Hun,  66-570. 

134a 

N.    Y.    79-673;    149-188;    188- 

230. 
Hun,  17-142;  19-17;  24-320;  26- 

803;  64-5;  81-163;  86-505;  92- 

51. 
App.  Div.  9-371:  16-472:  66-109; 

82-640;  101-318;  109-6.37. 
Misc.     16-40;     23-642;     43-27; 

74-474. 
N.    Y.     Supp.     52-156;    87-1078; 

91-945 ;  96-359. 
Abb.  N.  C.  29-479. 
1341. 
Hun,  67-516. 
Misc.  16-40:  56-352;  68-180;  65- 

314;   74-474. 
N.    Y.    Supp.    30-853;   67-182L 
Civ.  Proc.  19-232. 
Abb.  N.  C.  29-479. 
1342. 

N.    Y.   79-573:   102-383. 

Hun.  19-17.   74:  21-263;  77-396; 

83-258;  86-505. 
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App.     Div.     ai-553;     101-318; 

109-637. 
Ml8c.    12-400;   31-463;   53-257; 

74-474. 
N.  Y.  Sunp.  52-130;  64-448r  01- 

045;  06-359. 
Civ.  Proc.  lO-L 
1843. 
App.  mv.  124-879. 
Misc.  0-61;  43-27;  58-180. 
N.  Y.  Supp.  108-811. 
1844. 
App.    Div.    4B-137;    50-185;   67- 

nr.3;     68-26;     108-284;      124- 

379  ;  131-569  ;  140-254. 
Misc.     10-86:J;     23-042:     42-185: 

45-574;   46-422;   47-520;   60- 

310  ;  74-474. 
N.  Y.  Supp.  40-668;  62-156;  68- 

804;  73-907.   1119;  85-367;  01- 

30;     02-311;     108-811;     116- 

172;  125-635. 
1345. 

App.  Div.  55-109;  140-254. 
Misc.  41-87  ;  46-420  ;  47-520. 
N.  ^.  Supp.  57-.393. 
1846. 

N.    Y.   40-1;  52-471;   54-25;  78- 

605;  84-55;   152-147. 
Hun,  16-141;  23-250:  37-275;  42- 

164;  61-224;   75-514. 
App.   Div.  24-23;  06-370;   122- 

668;  130-469;  135-585;  143- 

924. 
MiRC.     10-180;     14-309:     42-j8.->; 

43-611 ;  45-575  ;  46-412  ;  47- 

520, 
N.  Y.  Supp.  85-710;  85-367;  88- 

282  ;   «0-289  ;   01-36  ;   02-413  ; 

107-508;  128-631. 
St.    RepT.    30-554;    89-660;    42- 

8;  48-508. 
Civ.  Proc.  15-121. 
Subd.  1. 

N.  Y.  50-480;  76-25;  90-95;  06- 

567;   113-55;  120-643. 
nun.    8-389;    16-416;    19^9;   41- 

11;  47-152. 
Misc.   11-393. 
St.  Rep'r.  4-180. 
Snbd.  2. 

^^    Y.   64-236;   70-632;   112-413; 

178-5,%"). 
App.    Div.    1-409. 
St.  Rep'r.  81-&17. 
Civ.   Proc.   7-188;   12-324. 
Week.  Dig.  20-503.        ^ 
Snbd.  5. 

App.    Div.    135-587. 
1347. 

N.    Y.    53-630:    76-514;    78-605; 

112-413:  123-120. 
Hun.   30-637:   31-25,   289:  46-74; 

5."5-lRr.:     56-215;     66-558:     74- 

523;  70-.'41. 
App.     Div.    O-870:    36-354;    63- 

273:    66-.V27:    05-194:    118-7: 

126-85;   131-569;   135-585. 

lO 


Misc.  42-185;  46-575;  46-412. 
N.   Y.  Supp.  41-468;  73-369:  85- 

S07;    88-502;     01-36;     92-413; 

103-336;  116-172. 
St.    Rep'r.    17-511;   30-554;    37- 

803;  60-238. 
Civ.  Proc.  4-210;  6-143;  10-121; 

15-193;  10-96. 
Abb.  N.  C.  31-14a 
N.  Y.  Ann.  Cm.  2-274. 
Week.  Piff.  17-389;  91-842. 
Snbd.  1. 

N.  Y.  47-460;  88-672. 
Add.   Div.   66-530;  82-596. 
Snbd.  2. 

N.   Y.  60-640;  114-600. 

Hnn.  13-119;  23-15;  86-437;  88- 

111. 
App.    Div.    14-163;    24-465,    521; 

26-69. 
N.  Y.  Supp.  84-612. 
Civ.  Proc.  7-192. 
Week.  Dig.  20-503. 
N.  Y.  Ann.  Cas.  6-26& 
Snbd.  8. 
Hun,  6-201. 

App.  Div.  6-425;  126-85. 
Civ.   Proc.  7-192. 
Week.  Dig.  20-608. 
Snbd.  4. 
N.  Y.  51-558:  68-822:  66-72;  68- 

215;    70-101;    74-452;    T9-175; 

85-546;  87-355. 
Hun,  15-183:  34-548;  41-584;  42- 

606;  88-328. 
Apn.  Div.  6-425:  22-541;  66-249; 

66-530:  126-85. 
Misc.  16-151:  61-598. 
N.  Y.  Supp.  114-146. 
Abb.  N.  C.  18-412. 
Snbd.  5. 

N.  Y.  53-508. 

App.  Div.  126-85;  180-469;1S6- 

587. 
N.  Y.  Supp.  114-986. 
.Snbd.  6 

N.    Y.    27-688;    29-684;    46-842; 

50-499. 
1348. 

N.  Y.  87-409. 

Hun,  20-567;  66-558;  76-74;  79- 

541. 
App.   Div.   57-101;  66-530;  129- 

268. 
Misc.  46-575:  46-412. 
N.   Y.   Supp.   73-370;  01-86;  92- 

413;  113-861. 
1349. 

N.    Y.    76-214:   93-650;    121-156. 
Hnn,  24^120:  81-531:  73-443:  76- 

514:  80-383:  84-161:  85-106. 
App.  Div.  35-.'S28;  04-116;  118- 

8;  122..')68. 
Misc.  45-575:  46-412. 
N.    Y.   Supp.   54-820,    916;  01-36; 

1)2-413:  104I.996. 

N.  Y.  Ann.  Qm.  t'Sfl. 
56 
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laso. 

N.     Y.     121-57;    150-544;    198- 

19o;  »OO-206. 
App.    Div.    4-;{B5;    24-55;     12«- 

003. 
Misc.    45-575. 
N.  Y.  Supp.  40-123;  01-36;  111- 

231;  l»8-384. 
St.  llepT.  12-042;  15-243. 
N.  Y.  Super.  45-148. 
Law  Bull.   1-29. 
1351. 
N.    Y.    71-430;    75-250;    76-325; 

123-120;   150-535. 
.    Hun.  10-586;  24-320;  20-670;  00- 

474;    SO-257;    01-172. 
App.  D!v.  20-C9;  20-482;  31-313; 

30-341;    80-039;    54-367;    50- 

482;     «3-62;     07-232:     100- 

525  ;  113-191  ;  llO-lOO  ;  121- 

203;    122-.'?59;    132-07. 
Misc.  6-577;  11-125:  17-733;  20- 

512;  38-061;  47-473;  05-314; 

60-229 
N.  Y.  Supp.  51-1068;  55-263;  62- 

128;    CS6-666;    ^-349;    7H-224; 

80-843  :      104-460  :     106-587  ; 

133-214. 

Civ.  Proc.  14-361;  15-22.  42,  321; 

10-203. 
I>em.  6-287. 
1852. 

N.  Y.  146-251;  156-535. 

Hun,  40-557;  76-365. 

App.    Div.    22-100:    31-313;   07- 

232. 
N.     Y.     Supp.    47-770;    64-1044: 

80-843 
Civ.  Proc.  15-42;  19-203. 
1358. 

N.  Y.  85-353. 

Hun,   46-545;  61-4;   78-378. 

App.  Div.  13-550;  138-148;  140- 

254  ;    144-593. 
Misc.   7-,348;   8-300;   31-107:   32- 

535;  41-87;  46-422:  60-415. 
N.  Y.  Supp.  64-1066:  67-329:  86- 

.599;     02-311:     05-628:      113- 

581;  123-304;  120-1037. 
Abb.   N.   C.  31-169. 
1854. 
N.  Y.  82-366. 

App.  Div.  26-69;  110-335. 
1355. 

App.  Div.  7-486 ;  105-625 ;  110- 

334;   136-480;    140-254. 
Misc.  11-382;  41-87. 
1856. 
N.  Y.  60-219:  73-1:  77-601:  146- 

251  ;    263-245. 

Hun,  34-584;  41-9:  58-287;  63- 
496;  60-276:   74-191;   76-74. 

App.  Div.  3-108:  4-544;  6-28;  O- 

32:  14-57:  15-294;  22-178.  287. 

298:  25-25:  32-8:55-240:50- 

187;   78-496;   106-842;   lOO- 


635; 
773. 


111-291;    112-892;    131- 


N.  Y.  Supp.  41-202;  47-883:  52- 
618;  60-57;  70-801;  04-463; 
07-503;    116-353. 

St.  Rep'r.  56-555. 

Civ.  Proc.   15-119. 
1357. 

N.  Y.  107-272 ;  183-230. 

Hun    63-496;  66-305;  02-376. 

App.  Div.  4-543;  14-57;  80-28. 
53  ;  30-494 !  80-234  ;  102-101 : 
100-342  ;  100-035  ;  121-577. 

N.  Y.  Supp.  86-547;  41-202;  51- 
897;  56-657;  68-301:  85-943; 
02-478  ;  04-403  ;  06-859  ;  106- 
275. 

Civ.  Proc.  15-119. 
1358. 

N.  Y.  28-609;  29-400. 

App.  Div.  7-486,  633;  14-57;  85- 
292. 

N.   y!   Supp.  68-627;  83-306. 

Week.   Dig.   26-128,   249. 
1350. 

Hun,  63-496. 

App.   Div.  14-57;  26-69;  91-373. 
1360. 

App.  D*lv.  14-57. 

Week.   Dig.  23-212. 
1361. 

N.  Y.  128-93;  162-456;  164-353; 
165-305;  174-25. 

App.  Div.  14-57;  26-69;  111- 
261 ;  131-773. 

N.  Y.  Supp.  07-503;  116-r5S. 
1362. 

N.  Y.  54-97. 

Misc.  41-555. 

T.  &  C.  8-608. 
1363. 

Hun.    78-584. 

N.    Y.   Supp.  20-616. 
1364. 

How.  65-396. 

N.  Y.  Supp.  104-500. 

Week.   Dig.  12-285. 

Law   Bull.  1-20. 
1365. 

N.   Y.   36-49;  116-366. 

Hun,  38-149. 

App.  Div.  48-103;  102-432;  136- 
842;   137-194;  14.^-148. 

Misc.  69-488. 

N.  Y.  Supp.  121-818;  126-130. 

Civ.  Proc.  15-227. 
1366. 

N.  Y.  21-481;  40-401;  88-611; 
107-303. 

N.   Y.   Supp.  44-56. 

Abb.  N.  C.  29-196. 
1307. 

N.   Y.   110-366. 
1368. 

N.   Y.  86-617. 

Misc.  56-451;  61-388. 
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18G0. 

N.   Y.   105-12;   110-366. 

Hun,  79-139.  _^   ^„^ 

Misc.    a7-5r>l);    59-24;    61-388. 

App.  Dlv.  iai-439.  ^^^^ 

N    Y.   Supp.   100-273;  111-1081. 

riv.  Proc.  15-227. 
1370. 

N.  Y.  98-4;  130-487. 

Hun,  33-14;  79-139.  149.       ^    ^ 

App.    Div.    46-363;    87-36;    114- 
441. 

Misc.   26-759. 

St.  Kep'r.  34-827. 

Abb.  N.  C.  20-189. 

Daly.   10-482. 
Snbd^lB. 

llun,  32-19. 

N.   Y.   Supp.   13-804. 

I  iv.    Proc.    4-397;   7-404. 

Week.    D\g,   20-374. 
1371. 

N.  Y.  31-356. 

App.  Div.  31-308. 

Misc.   16-518;   69-311. 

N.  Y.  Supp.  52-627. 

is7'a. 

Hiin,   36-233:   38-149;  45-138. 

Misc.    41-555. 

N.   Y.   Supp.  85-115. 
1373. 

llun,  56-39. 

App.    Div.   95-193. 

N.  Y.   Supp.   88-502. 
1375. 

N.  Y.  66-247. 

Hun.  38-142. 

App.   Div.  69-358;  71-597;  128- 
453 

MiJc.  56-451 ;  59-448. 

N.   Y.   Supp.   111-10;  112-900. 
1376. 


N.  Y.  98-1. 

App.    Div.    128-453. 

Misc.    56-450;    59-25,    448;    61- 

388 
N.    Y.'    Supp.    107-274;    111-19; 

112-900. 
Abb.  N.  C.  15-431. 
1377. 

N.    Y.    121-030. 

Hun.  38-142;  56-42. 

App.    Div.    17-184:    60-422;    69- 

358;    70-410:    125-418;    128- 

453  •  144-747 
Misc.  '35-327:  ."59-25,  234.  448. 
N.   Y.  Sunn.  52-085;  61-967;  74- 

607:     75-236:     94-764:     110- 

530:  111-1081:  112-700. 
St.  Hcp'r.  41-107. 
Civ.  Proc.  19-1. 
Abb.   N.   C.  20-14. 
N.  Y.  Ann.  Caa.  6-75. 
Snbd.  1. 

llun,    11-380;    24-161;    57-41; 

80-118. 

1058 


App.  Dlv.  81-294. 
Misc.  29-516. 
Svbd.  2. 

N.   Y.  26-383. 
Hun,   56-464. 
Misc.  7-218. 
N.  Y.  Sup'p.  6-515. 
Abb.  N.  C.  20-14;  26-68. 
1378. 

N.  Y.  121-626. 
Hun,   70-481. 

App.  Dlv.  70-416;  144-747. 
Misc.  59-237. 
N.  Y.  Supp.  110-539. 
Abb.  N.  C.  20-14. 
1379. 
N.  Y.  180-318:  145-342. 
Hun,  24-238:  81-235. 
App.   Dlv.   62-115. 
Bdisc.  8-420;  59-26. 
N.  Y.  Supp.  64-1044. 
1380. 

N.   Y.  130-313. 

Hun.  28-452;  41-196;  78-226:  81- 

235 
App.    Dlv.    14-317:    36-595:    62- 

115;  101-359;  116-862. 
Misc.  6-398;  7-566;   31-541;  42- 

633;  59-26. 
N.    Y.    Supp.    SO-709;  64-1044; 

101-62. 
St.  Rep'r.  86-535:  61-230. 
Civ.  Proc.  19-363. 
N.  Y.  Ann.  Cas.  4-132. 
1381. 
N.  Y.  130-317. 
Hun,   29-12:   88-186w 
App.   Div.  52-115. 
Misc.  59-26. 
St.  Rep'r.  44-lOT. 
Redf.    4-374. 
Svbd.  1. 

N.  Y.  131-80. 
Hun.  30-571;  41-188. 
St.  Rep'r.  86-536w 
Svbd.  2. 
Hun.  28-453. 
Civ.  Proc.  8-454. 
1382. 

N.  Y.  66-247. 
1383. 

Misc.  27-200. 
1386. 
N.  Y.  13-189;  46-368. 
T.  &  C.  3-210. 
1387. 

Cow.  8-89. 
1389 

App.  Dlv.  188-834. 
1390. 
Hun,  46-50. 
App.     Div.     24-607;     106-328; 

108-320;  131-397;  138-834. 
Mi-'C.    15-530:    84-195;   42-394; 

54-42;   66-587. 
N.    Y.    Supp.    14-140;    104-492; 
115-8::0;  121-1122. 
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fit.   Rep'r.  Se-304:  88-106. 

Civ.  Proc.  ao-402. 

How.    14-436. 

Dem.  S-141. 
Snbd.  4. 

Hud,  86-17;  61-6. 

St.  Rep'r.  18-468. 
Snbd.  6. 

Hun,  76-412. 

Misc.  8-121. 
1301. 

N.  Y.  136-313;  196-169:  201- 
361,    410. 

Hun.  20-110;  36-12;  46-48.  817; 
T6-412 

App.  Div.  24-607;  41-453;  60- 
438:  07-338;  08-66;  00-568; 
lOl-lO:  103-421,  540;  108- 
22;  108-319;  113-427:  116- 
722;  130-69,  546;  131-640; 
132-176 ;  133-84 ;  1 34-.'563 : 
138-12;  138-834;  140-351. 
480,  519;  144-288. 

Misc.  18-531;  31-405:  30-408; 
42-394;  43-603;  44-408;  46- 
27»;  64-42;  85-311:  60-566: 
64-146,  614;  66-537;  67- 
164;  7b-36;  71-27,  530;  72- 
482;  73-119. 

N.  Y.  Supp.  88-880;  74-984;  80- 
1019 :  01-737 ;  02-66 ;  03-149 ; 
08-474,  760;  00-269:  104-492: 
112-467;  1 18-88.-* :  116-61: 
110-613,  751;  121-701,  1122; 
128-320,  508;  127-184;  128- 
642;  131-341;  182-511. 

St.  Rep>.  8-251. 

How.  67-109. 

T.  &  C.  8-506. 

N.  Y.  Ann.  Cas.  16-306. 
1802. 

App.  DlT.  138-834. 

Misc.   16-552. 

N.  Y.  Supp.  104-492. 
1803. 

N.  Y.  110-550. 

Hun,  32-19;  36-583;  77-28; 
88-464. 

App.    Div.    13-473;    20-244;    22- 
451;  32-25;  38-208:  41-379:  47- 
115;   lOB-47;  106-323 ;   107- 
154. 

Misc.  6-1^;  10-195,  331;  18-162: 
16-655:  27-304:  31-495.  541: 
38-178;    81-482;    66-627. 

N.  Y.  Supp.  31-310:  83-709:  88- 
558  ;  65-557.  646  :  71-474  :  04- 
194,    667;    101-688;   124-166. 

Civ.  Proc.  14-372. 

N.  Y.  Ann.  Cas.  4-124,  d. 

Connoly,  1-183. 
1304. 

N.  Y.  48-188. 

Hun,  36-583. 
1305. 

App.  DIv.  106-323. 

Misc.   18-526. 


1806. 

App.  Dlv.  106-828. 
1807. 

App.   Dlv.  28-308;   106-828. 
1308 

App.  Dlv.  100*828. 

Barb.  26-874. 
1800. 

App.  DIv.  106-828. 

App.  Dlv.  106-826. 
1401. 

Hun,  85-266. 
1404. 

App.  Div.  107-154. 

Misc.    20-496;    88-174;    42-319; 

66-627. 
N.  Y.  Supp.  28-268 ;  46-637  ;  04- 

1018. 
1404a.. 

App.'  DIv.  138-834. 
1405. 

N.   Y.   84-97;   77-466,    625;    136- 

378;   166-128. 
Hun.   7-405;   17-30,  625;  18-101; 

10-534;  01-70. 
App.  Dlv.  7-552:  12-493;  18-341. 
Misc.  18-581;  80-338. 
N.     Y.     Supp.     36-175;    46-099; 

112-312. 
N.  Y.  Ann.  Cas.  4-348;  6-125;  O- 

461. 
1406. 
N.    Y.    2-451;    40-539;    124-613; 

148-177. 
Hun,  2-G03:  70-148. 
App.   Dlv.   1-590;   18-436;    148- 

214. 
N.    Y.    Supp.   20-757;   46-900. 
N.  Y.  Ann.  Cas.  2-350. 
1407. 
N.   Y.   124-618;   148-177. 
Lans.  7-161. 
N.  Y.  Ann.  Cas.  2-8^0. 
1408. 
App.  Dlv.  60-60. 
Misc.  62-67. 
N.  Y.  Supp.  74-686. 
1400. 
Hun,  40-828. 
Barb.  42-418. 
Dem.  8-610. 
1410. 

N.   Y.    166-128. 


App.    Dlv.    130-326. 


Ann.  Cas.  0-461. 
1411. 
N.    Y.    166-128. 

App.  DIv.  10-251;  20-567. 

N.  Y.  Supp.  47-810. 

N.  Y.  Ann.  Cas.  4-244;  0-461. 
1412. 

N.   Y.   11-508:  82-185. 

N.  Y.  Ann.  Cag.  4-348. 
1413. 

N.   Y.   40-5,S9.   505;  52-146. 

App.   Dlv.   10-344. 
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1414. 

App.   Dlv.   19-844. 

N.  Y.  Super.  47-275. 
1418. 

Hun,   31-404. 

App.  Dlv.  10-159. 

Misc.   24-309  J  81-712;  62-307. 

N.  Y.  Supp.  46-4;  52-1078;  65- 
314;  114-774. 

N.  Y.  Ann.  Cas.  4-338,  n. 
1419. 

Hud,   51-220. 

App.   Dlv.   19-159. 

Misc.  lS-37;  24-309;  31-712; 
62-308. 

N.  Y.  Supp.  46-4;  52-1078;  65- 
314. 

N.  Y.  Ann.  Cas.  4-388.  n. 

1420. 

App.    Dlv.   19-159. 

Misc.  30-664. 

N.  Y.  Supp.  46-4. 
1421. 

N.  Y.  47-242;  91-377:  96-175; 
98-19;    129-351:    160-504. 

Hun,   47-628:    86-121. 

App.  Dlv.  18-182;  21-619;  26- 
613;    39-607:    44-206. 

Misc.  7-46:  11-447:  16-670; 
18-37;  10-220;  23-600;  53- 
278. 

N.  Y.  Supp.  32-222;  47-756; 
50-1 25  ;  51-11 22  ;  60-756  ; 
103-192. 

N.   Y.   Super.   54-535. 

How.  67-148. 

N.   Y.  Ann.   Cas.  1-221 ;  2-101 ; 
4-62,   n. 
1422. 

X.  Y.   01-377;  129-351. 

Hun,    86-121. 

App.   Dlv.   44-296. 

Misc.   63-278. 

N.    Y.   Supp.   60-756:   103-192. 

N.  Y.  Ann.  Cas.  2-101. 
1423. 

N.    Y.    120-3.ni. 

App    Dlv.   21-621;   44-249. 

Misc.    53-278. 

N.  Y.   Supp.  47-754;   103-192. 
1424. 

Hun,   86-121. 

Misc.    16-672:   53-278. 

N.   Y.   Snpp.   10,1-102. 

N.   Y.  Ann,   Cas.   2-98.' 
1425. 

Misc.    53-278. 

N.   Y.   Supp.   10.1-192. 
1426. 

Run.  86-120. 

N.   Y.    Supp.   3.3-188.   - 

X.  Y.  Ann,  Cas.  2-99. 
1  427. 

Hun.    47-628. 

X.   Y.   Ann.   Cas.  4-64. 
1428. 

X.   Y.  52-1  S.n. 

Ilun,   19-318. 


Abb.    (N.  g.)    14-16. 

T.  &  C.  4-681. 
142^. 

N.  Y.   Super.  39-523. 

Barl).   62-430. 

T.   &  C.   3-210. 

Lans.  7-393. 
1480. 

App.   Dlv.   83-407. 

Misc.  63-550. 

N.   Y.   Supp.   82-198. 

Wend.   20-416. 

Hill,  T-150. 
1431. 

N.  Y.   15-575. 

How.    20-418. 
1482. 

N.  Y.  54-590. 

App.    Dlv.    137-642. 
1438. 

Hun,   78-79. 
1434. 

Hun,  79-142. 

App.   Dlv.  14-82. 

Misc.    18-405:    32-540. 

N.  Y.  Supp.  67-461. 

X.  Y.  Ann.  Cas.  4-96;  8-361. 
8nb«l.  2. 

N.   t.  45-368. 

Arm.    Dlv.   14-26. 
1436^. 

Hun.  66-448. 
Abb.   N.   C.   29-419. 
W«H»k.  DiR.  2-379. 
14.16. 

N.   Y.   43-368. 
Hun.  46-432. 

I4:i7. 

X.   Y.  17-276:  73-480. 

Hun,   18-6,  355:  92-157." 

App.    Dlv.   41-626. 

N,   Y.   Supp.   36-375. 

Wond.  6-522. 

Week.   Dig.  9-277. 

T.   &  C.  4-681. 
1 4.18. 

Hun,   79-142. 
1439. 

Hun.  20-564. 

Week.   Dig.   10-128. 
1440. 

N.    Y.    89-684;    128-190;    149- 

387. 
Hun,  '78-114. 

App.   Dlv.   19-387;  83-290. 
1441. 

N.   Y.   102-139. 

App.    Div.   33-290. 

Misc.  46-286. 

X.   Y.   Supp.  92-518. 
Snbd.   2. 

Hun.   31-525. 
1446. 

X.   Y.  34-235:  56-507;  60-619; 

62-406:    127-315. 
T.   &  C.    5-140. 
1447. 

X.   Y.   56-507. 
Wend.  22-116. 
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1448. 

N.   Y.   Super.  83-580. 

Barb.   44-251. 

Wend.   15-248. 
1440. 

App.  Div.   10-387. 

Barb.   66-619. 
1450. 

N.   Y.  2-484;   10-360;  84-285. 

Hun,  2-542;  82-624. 

Anp.    Div.    10-387. 
1451. 

N.   Y.  84-230. 

Hill.  2-51. 
1454. 

N.   Y.   120-217. 
1455. 

N.  Y.  .^-235;  62-406. 

Hun.  43-1. 

T.   &  C.   5-140. 
1456. 

Cow.  7-658. 
1457. 

N.  Y.  2-484. 

Hun.  70-143. 
1458. 

N.  Y.  34-230. 
1460. 

N.  Y.  34-239. 
1401. 

N.  Y.  4-658. 
1462. 

N.  Y.  56-507. 
1463. 

N.  Y.  122-322. 
1464. 

N.  Y.  88-600. 
Snbd.  3. 

Ilnn.  32-627. 
1468. 
Snb4.  3. 

Hun.  37-202. 
1468. 

N.  Y.  45-368. 
1460. 

N.   Y.  56-507. 
1170. 

N.   Y.  56-507. 
1471. 

Hun.  40-157. 

App.    niT.   80-607. 

N.  Y.  Supp.  85-600. 

Civ.  Proc.  14-892. 
1472. 

N.  Y.  2-490. 

Mfsc.  88-652. 

N.  y.  Siipp.  78-255. 

Barb.  42-418. 
1478. 

App.  DIv.  80-607. 
Misc.  35-538;  38-652. 
N.  Y.   Snpp.  78-255;  85-609. 
Bnrb.  42-418. 
1474. 

N.  Y.  2-490;  45-368. 
1476. 

N.  Y.  56-507. 
App.    DiT.  88-407. 


1478. 

N.   Y.  Supp.  82-198. 
1470- 

N.  Y.  3-138. 
1481. 

Johna.  Cb.  5-235. 
1483. 

Johns.  Ch.  6-235. 
1487. 

N.    Y.    40-124:    45-349:    51-594; 

63-31;  81-43;  00-379;  04-473; 

150-50. 
Hun,  37-507;  51-094;  57-582. 
App.  Dlv.  1-155;  68-14;  82-542; 
•     >fe-in4;       05-410;       100-756; 

127-40. 
Misc.  45-349. 
N.   Y.   Supp.   36-978:  53-58:   34- 

1043;    74-194;    81-606;    83- 

135;  06-191;  101-627. 
St.   Rep'r.  23-412. 
Civ.    Proc.    4-344;    5-13;    8-193; 

14-3.50;    15-417. 
Abb.   N.  C.  22-79. 
N.  Y.  Super.  40-277.  ^^    ^^ 

N.  Y.  Ann.  Cas.  4-313;  6-65,  231. 
Sabd.  1. 
N.  Y.  .^18-206:  150-57. 
Hun.  20-19;  21-239;  37-511;  52- 

128 
App.' Dlv.  31-292;  101-598. 

MIsc,   23-723. 

N.  Y.  Supp.  52-986. 

St.  Rep'r.  17-974. 

Civ.  Proc.  7-302:  8-199. 

Abb.  N.  C.  22-74. 

N.  Y.  Super.  40-3;  62-286. 
Snbd.  2. 

X.  Y.  30-581:  53-200;  77-96;  80- 
202;  00-379. 

Hun,  14-168. 

App.  Dlv.  101-598. 

Misc.  31-661. 

Civ.  Proc.  8-195:  14-853. 

N.  Y.  Super.  52-557. 
1488. 

App.  Dlv.  68-14. 

N:    Y.    Supp.    74-194;    84-1009; 
100-675. 

Barb.  42-433. 

T.  &  C.  (Add.)  1-10. 
1480. 

N.    Y.    142-182. 

Hun.  36-283;  88-149;  45-133;  81- 
240. 

App.  Div.  31-204:  68-14. 

Misc.  40-263;  41-557. 

N.  Y.  Snpp.  33-038:  74-194;  81- 
045  r  S6-115. 

N.   Y.  Ann.  Caa.  6-65. 

1401. 

App.  Dlv.  42-815. 
1402. 

Hun,  70-465. 
1404. 

Hnn.  20-44. 

App.  Dlv.  42^16. 
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Misc.  26-291. 
N.   Y.   Supp.  6IM9. 
How.  66*308. 
1495. 

N.  Y.  101-13;  129-188. 
1496. 

N.  Y.  101-13;  129-183;  169-100; 

178-415;  186-490;  191-325. 
Him,  46-603. 
App.  Dlv.  1-139:  38-173;  46-592; 

58-186;  79-249;  1O9-220. 
Mlac.  40-471.  548;  43-307. 
N.  Y.  Supp.  56-705;  62-39. 
1497. 
N.  T.    129-183;    178-416;   191- 

326. 
Hun.  76-603. 
App.  Div.  1-139;  46-592;  68-186; 

79-249. 
Misc.  39-219;  40-471;  4S-306. 
N.  Y.  Supp.  62-39. 
1498. 

Civ.  Proc.  6-836. 
1409. 

App.   Dlv.   67-504;   81-211;   97- 

16;  139-528. 
Misc.   38-3G;   64-415. 
N.  Y.  Supp.  73-1006;  76-881;  80- 

720;  89-624. 
Week.  Dig.  19-554. 
Snbd.  2. 
App.  Dlv.  61-552;  67-506. 
Misc.  29-97. 
1500. 

N.  Y.  167-184  ;  191-324. 
Hun,  79-511;  81-315. 
App.    Dlv.   5-120;  9-26;  88-167. 
Misc.  68-309. 

N.  Y.  Supp.  66-704  ;  109-447. 
1601. 

N.  Y.  120-628;  169-484. 
Hun,  26-601. 

App.    Dlv.     28-10:    48-355;     66- 
167;  125-344;  137-885;  140- 
465;  141-860. 
Misc.    11-570;    71-220. 
N.     Y.     Supp.     32-806;    60-181 : 
95-801  :      109-547  ;      126-781 ; 
130-638. 
N.  Y.  Super.  64-18. 
1502. 
N.  Y.  68-451;  110-537;  142-182; 

147-2r)r.:  152-178.  . 

Hnn,  18-350:  81-240. 
App.  Dlv.  16-579. 
Misc.  12-385;  58-390. 
N.    Y.     Snpp.    38-638;    44-541; 
169-447. 
1603. 
N.     Y.     106-50;    110-537;    129- 

183;  142-182:  162-182. 
App.   Dlv.  32-142. 
N.  Y.  Supp.  109-447 
1604. 

N.  Y.  66-411;  118-476;  169-390. 
App.    Dlv.    20-227;    2T-417;    52- 

103. 
N.  Y.  Supp.  60-825. 


1606. 

N.  Y.  118*476. 

Hun.  43-371. 

App.  Div.  20-228;  98-565;  136- 

MlBC    47-239;    6T-421. 
1607. 

N.  Y.  106-185;  110-547. 

Hun,  66-39. 

App.  Dlv.  aO-229. 
1608. 

App.  Div.  4-31& 
1509. 

N.   Y.  64-27. 
1611. 

App.  Dlv.  27-417. 
1612. 

Misc.  11-650;  27-2461 
1618. 

Misc.   11-650;  27-240. 
1514. 

Misc.  11-650. 

N.  Y.  Supp.  32*79S. 
1616. 

N.  Y.  111-265. 

Hun,   79-511. 

App.   D!%.   36-260. 

N.  Y.  Supp.  66-249L 
1616. 

Misc.    12-386. 
1619. 

Hun.  82-394. 

N.  Y.  Supp.  119-175;  131-37. 

App.   DlT.  134-846;   140-918. 
1520. 

Hun,  82-394. 
1522. 

App.    Dlv.    84-378;    187-400. 

nT  Y.   Supp.    121-718. 
1523. 

App.    Div.    137-400. 
y.    Y.   Supp.   121-718. 
1524. 
N.  Y.  126-336. 
Hun,  65-572. 
App.  Div.  12-114;  61-173;  126- 

573;    187-468. 
Misc.  10-479;  27-5. 
N.  Y.  Supp.  70-447;  121-884. 
1626. 
N.    Y.     14-88;    79-260;     90-238: 

136-336;      189-538;      148-294: 

186-490. 
Hun.     41-405;     76-159;     80-507: 

87-370:    90-180. 
App.     Dlv.     7-402;    24-345;    81- 

217;    66-166;    93-236;    109- 

219:    117-486;    126-573;   128- 

687;   13.'l-46. 
Misc.  16-479;  40-471;  44-27. 
N.  Y.   Supp.  48-675;  62-536;  64- 

287;    66-922;    87-742;    89-704; 

102-792. 
Civ.  Proc.  19-46. 
Abb.   N.  C.  29-300.  818. 
N.  Y.  Ann.  Cas.  6-4189. 
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1520. 
N.   Y.  00-238. 
Hun.   it4-560. 
App.     Dlv.     107-614;     136-^73; 

187-468. 
1S27. 

N.   Y.   Supp.    121-939. 
1529. 

N.  Y.  Supp.  ©4-690. 
1531. 
N.  Y.    101-113;    178-416;   191- 

326;    109-412. 
Hun,  51-119;  76-603. 
App.    Dlv.    46-592;    68-186;    79- 

250;  11&'96;  126-664. 
Misc.  40-471;  65-366. 
N.  Y.  Supp.  62-39;  79-937;  100- 

641;   111-231;  110-847. 
1632. 
N.  Y.  117-520:  129-17;  187-119; 

148-152;    186-490:    199-412. 
Hun,     22-490;     42-638;     53-324; 

72-1S.3,  291;  74-416. 
App.    Dlv.     7-276;     18-173.    312; 

21-141;    29-519:    36-207;    39- 

105.  30G;  48-372;  68-445;  61-1; 

77-270;      116-898;      121-270; 

126-130;  139-658. 
Misc.     10-25;     16-150;     20-24C; 

27-296 ;  41-207  ;  42-256  ;  46- 

288;  64-458;  63-655;   64-589; 

60-268;   71-274;   73-130,   450. 
N.  Y.  Supp.  47-450;  66-963;  68- 

438;    68-260;    60-223;    70-163; 

117-276 ;     124-380 ;     126-729 ; 

127-167 ;  130-879. 
Civ.   Proc.  16-436. 
Abb.  N.  C.  31-471. 
N.  Y.  Super.  69-27. 
1688. 

79-292. 

.;    29- 
128- 

834;    138-858. 
Misc.     20-24G;    23-548;    41-207; 

42-256. 
N.  Y.  Supp.  47-450;  62-260;  66- 

890;   112-1106. 
Civ.  Proc.   16-436. 
Abb.   N.   C.  31-471. 
1584. 

App.  Dlr.  58-445. 
Misc.    42-10. 

N.   Y.  Supp.  69-223;  8B-626. 
1686. 

N.   Y.   133-61. 
Hun,  34-183. 
St.   Rep*r.   11-274. 
1537. 
N.    Y.    137-119;    148-149;    149- 

237 
Hun.'   22-490;     23-431;     43-270, 

420;    61-209;    82-235;    88-391; 

89-366. 
App.    Dlv.    29-517;    39-106;    40- 

257;    115-7.75;    122-435;    182- 

178;    189-659. 


Hun,    49-502;    79-292. 
App.    Dlv.    3-378;    21-141; 
519;     36-207;     68-446; 


Misc.  39-364 ;  63-114. 

N.  Y.  Supp.  31-230:  34-813;  51- 

134;     62-260;     59-204;     lOO- 

578;    124-380. 
N.  Y.  Aim.  Cas.  2-118,  420. 
1538. 

N.   Y.  173-95. 

Hun,  38-366;  43-249;  88-394. 

App.    Dlv.     2-560;   4-284;     6-79; 

18-312;    21-141;    29-169;    48- 

373;    52-457;    89-170;    95-36; 

128-53;  130-180;  144-243. 
Misc.     30-18:     33-161.     438:     34- 

666;   43-289;   47-474;   68-411. 
N.  Y.  Supp.  47-450;  65-197;  70- 

725;     89-392;     95-966;      112- 

441;   119-749;  124-564;   129- 

43;  131-795. 
N.  Y.  Super.  59-27. 
N.  Y.  Ann.  Cas.  2-113. 
1639. 
Hun,  38-386;  43-249:  82-237. 
App.  Div.  21-629;  48-373;   ISO- 
ISO. 
Misc.  28-306. 

N.   Y.   Supp.  47-303;  63-269. 
1540. 

N.   Y.   178-95. 

Hun,   43-249. 

App.    Dlv.    40-98;   89-170;    101- 

360. 
Mirtc.  16-149;  42-633. 
N.   Y.   Supp.  86-766. 
1641. 

Misc.  8-606. 
1642. 

N.  Y.  126-370;  173-95. 

App.  Dlv.  39-421;  89-170;   189- 

oo8*    141-5**6 
N.  Y.'Supp.  85-766;  124-380. 
Misc.  47-21. 
1643. 

N.    Y.    137-119;    171-176;    173- 

96. 
Hun,     60-292;     77-428;     82-288; 

88-392. 
App.    Dlv.    33-443;    39-106;   40- 

257;  61-lj  66-308:  71-204;  7.S- 

109;     76-26;     89-169,      171; 

109-24S. 
Misc.  8-474;  38-652;  48-522. 
N.  Y.  Supp.  84-813;  61-994;  70- 

163;  75-706;  78-255;  86-766. 
N.  Y.  AnxL  Gas.  2-118. 
1644. 
N.    Y.    12O-590;    137-126;    143- 

^9;  149-237;  173-95;  181-119. 
Hun,    62-532;    88-382;    89-367. 
App.     Dlv.     7-274;     61-588:     62- 

260;    89-171;    98-268;     108- 

306. 
Misc.   30-321;   81-7;   69-214. 
N.  Y.  Supp.  63-457;  64-651;  65- 

207:     74I-1122;     00-516:     119- 

543;     126-717;     128-842. 
1645. 

N.   Y.  142-453;  181-119. 
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DIv.  71-?(M:  OS-268. 

N.'Y.  Supp.  75-700;  »0-5ie. 
1646. 

N.    Y.    109-495;    117-520;    143- 
453. 

Misc.  71-286 ;  73-452. 

App.  DIv.  18-173;  40-96:  71-204; 
101-195;   138-516. 

N.  Y.  Snpp.  45-768;  57-563;  75- 
706;    91-912;    117-573;    180- 
115. 
1647. 

App.    DIv.    139-658. 
1654. 

App.  Dlv.  18-174. 
1550. 

St.    Rep'r.  28-574. 
1667. 

N.   Y.  73-355;  101-172;  102-167: 
107-545;  117-521. 

Hun.     43-252;     40-212;    49-502; 
8S-398 

App.  DIv.  34-70;  111-617;  129. 
452. 

Misc.  73-452. 

N.  Y.  Supp.  63-1068;  98-76. 

Civ.  Proc.  15-447. 

N,  Y.   Super.  54-247. 

N.  Y.  Ann.  Cas.  2-123. 
Snbd.  1. 

N.   Y.  137-126. 

App.   DIv.  39-423. 

St.   Rep'r.  60-172. 
Saba.  2. 

N.  Y.  109-49a 

St.   Uepr.   14-64;  16-667. 
Snbd.  ». 

App.  DlT.  111-617. 
1868. 

App.  DIv.  78-13. 
1659. 

App.  DIv.  29-170. 

Misc.  37-382. 

St.  Repr.  8-168. 
1560. 

App.  DIv.  86-888. 

N.   Y.  Supp.  55-370. 
1661. 

App.  DIv.  46-496:  78-60S. 

Misc.   23-558;   74-38. 

N.    Y.     Supp.    61-000;    80-126 ; 
133-733. 
1662. 

N.   Y.  65-442. 

App.  DIv.  45-496;  62-87;  78-605. 

N.     Y.     Supp.     61-000;     70-924; 
80-126. 
1663. 


App.  DIv.  84-70:  40-97. 

N.     Y.     Supp.    63-1067;     67-563; 
61-000. 
1664. 

N.  Y.  184-375. 

App.    DIv.    40-97;   46-497. 

N.   Y.  Supp.   57-563;   61-600. 
1665. 

App.    DIv.   40-97:   45-407. 

N.  Y.  Supp.  67-563;  61-600. 


1666. 

App.   DIv.   40-97. 

N.   Y.  Supp.  67-568. 
1508. 

Misc.  38-121. 
1669. 

App.   DIv.  8-320. 

Misc.  43-317;   71-285. 
1570. 

N.  Y.   Supp.   110-749. 

App.   DIv.   186-706. 

Misc.  73-452. 


1672. 

App.   DIv.  19-223;  24-82a 

N.  Y.  Supp.  46-877. 
1676. 

App.  DIv.  26-146. 
1677. 

N.    Y.    101-172;    102-165;    142- 
545 

Hun.'    46-212;     49-502;     62-29; 
70-140:    88-393. 

App.  Dlv.  17-322:  2,5-146:  89- 
428;  40-98;  46-157;  78-605; 
111-017:  129-452:  138-516. 

N.  Y.  Supp.  80-126;  98-76;  117- 
573. 

Civ.   Proc.   16-436. 

N.  Y.  Ann.  Cas.  7-75,  80. 
1578. 

App.  DIv.  78-605. 

N.  Y.  Supp.  80-126. 
1679. 

N.  Y.  190-339. 

Hun«  43-22:  62-29;  94-590. 

App.   Dlv.  46rlo7. 

N.  Y.  Supp.  60-1089. 
1580. 

N.  Y.  142-545. 

Hun.   43-22:   62-29;   B4-C99. 

Misc.  27-447. 
1681. 

Misc.  7-393. 

Civ.   Proc.  28-373. 
1682. 

N.  Y.  124-500;  173-32^ 

Hun,  68-407;  65-176. 

App.  DIv.  19-222:  106-298. 

St.  Rep'r.  36-468;  45-877. 
1583. 

X.  Y.  Supp.  131-315. 

App.  Dlv.  146-451. 
1587. 

App.  Div.  18-173. 
1580. 

Hun,  50-199. 

App.  Dlv.  64-608;  71-204;  140- 
434 

MJs'c.  ■i:<-529:  27-610. 

N.  V.  Supp.  66-1000;  111-231. 
1590. 

App.  Dlv.  70-185. 
1694. 

N.  Y.   100-339. 

App.  Dlv.  117-409. 
1595. 

N.    Y.   Super.   69-87. 
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1B06. 

N.    Y.    178-223;    20©-83. 

Hqd,  31-634. 

App.  Div.  IH)-45;  11»-21. 
N.   Y.  Sapp.  85.592. 

Week.  Dig.  18-389. 
1597. 

N.  Y.  71-474;  178-223. 

Hun^  85-553. 

App.   DlY.  fMI-46. 

Bdisc.  51-467. 

N.  Y.  Supp.  83-102;  85-6a2. 
1599. 

N.  Y.  7-201. 
1600. 

N.  Y.  67-400. 

Hun,  54-349. 

App.    Dlv.   55-306,  312;   89-258; 
^9-55  8 

K  Y.  Supp.  80-241;  113-1052. 

N.  Y.  Ann.  Cas.  8-337. 
1601. 

N.  Y.  Supp.  118-1052. 
1803. 

App.  DIr.  55-313. 
1606. 

Hun.  ll-6ia 
1607. 

N.  Y.  7-201. 

App.  Dlv.  128-189. 

N.  If.  Bnpp.  112-678. 
10O9. 

Hun,  41-486. 

App.  Div.  129-558. 
1013. 

N.    Y.    50-547;    199-48. 

App.    Div.   42-408;  78-13. 

St.  Rep'r.  6-531. 
1614. 

N.   Y.   199-48. 

App.  Dlv.  45-56L 
1617. 

N.  Y.  i:W-425. 

Uun,  14-572. 

App.  Dlv.  64-509. 

N.  Y.  Supp.  72-326. 
1618. 

App.  Dlv.  64-509. 

K.  Y.  Supp.  72.826» 
1619. 

N.  Y.  188-472. 

Hun.  42S-192. 

Misc.  32-288. 

]:e28. 

Hun.   84-^69. 
1624. 

App.  Dlv.  18-313  ;  144-683. 

N.   Y.    Supp.    129-686. 
1625. 

App.  Dlv.  144-688. 

N.    Y.    Supp.    111-525;    129-686. 
1626. 

N.   Y.  134-128;  150-134. 

Hun.  61-442,  497. 

App.    Dlv.    49-160;    64-136.    57- 
185 ;  107-110. 


Misc.  31-521. 

N.    Y.   Supp.  66-414;  68-12^ 
Civ.   Proo.   14-88. 
1627. 

N.   Y.   53-280;    198-33. 

Hun,  55-176;  61-497. 

App.     Div.     107-109;     111-477; 

117-409;  136-410;  144-402. 
Misc.    33-364;    41-317;    60-411; 

62-82. 
N.     Y.     Supp.    68-577;    94-1060; 

97-913;      114-918;      119-921; 

129-291. 
St.  Rep'r.  32-322. 
Civ.  l»roc.  11-439. 
Svbd.  1. 
N.    Y.   77-512;   78-289    414;  88- 

434;   91-392;   95-252,   135-275; 

158-317. 
App.  Dlv.  107-113;  111-476,479. 
St.  Rep'r.  41-203;  47-491. 
Abb,    N.  C.  29-298. 
1028. 
N.  Y.  125-680;  172-88. 
Hnn,   81-390. 
App.    Div.    80-148;    49-398;    67- 

483;     75-451;    76-76;     77-322; 

81-74;  107-109;  109-516;  111- 

476  ;  128-468  ;  144-250. 
Misc.  18-55;  19-.56;  34-331;  41- 

310;  62-82;  63-60. 
N.    Y.    Supp.     31-110;     67-1062; 

69-807;    78-440;    79-283;    80- 

977;     96-,'>04;     97-913;     112- 

855;   114-918;   116-592;   128- 

992. 
St.  R'-p'r.  36-8. 
N.  Y.   Super.  64-400. 
1629. 

App.   Dlv.   57-488;  77-322;  116- 

415;  122-276. 
Misc.  84-331. 

N.  Y.  Supp.  47-783;  69-807;  79- 

233;  101-832;  106-970. 
St.  Rep'r.  70-470. 
1630. 
N.  Y.  138-458;  172-83. 
Hun,  69-418.  419. 
App.  Div.  81-74. 
N.  Y.  Supp.  36-676;  67-1062. 
St.  Rep'r.  79-470. 
1681. 

Misc.  22-372. 
1632. 
N.   Y.    132-434;   155-312;  204- 

518. 
Hun,  37-262;  46-382. 
App.     Div.    8-673;    15-313;     17- 

151;    21-580;    76-175;    85-294; 

0.3-262;  98-207;  117-402;  13:i- 

539,    541;    134-839;    135-738; 

137-91. 
Misc.    14-301;    32-133;    39-212; 

66-639;    69-320. 
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N.  Y.  Supp.  48-368;  87-747;  90- 
582;  118-302;  11»-713,  901, 
942. 

N.  y.'  Ann.  Cas.  2-212, 
1033. 

N.   Y.   73-266, 

Hnn.  70-97. 

App.  Dlv.  loa-292. 

Misc.  31-521. 
1034. 

How.  Pr.  54-129. 
1035. 

How.  Pr.  64-129. 
1030. 

Hun.  16-511:  17-524. 

Misc.  20-453. 

N.  Y.  Supp.  67-592: 
1037. 

N.  Y.  19-443, 

Hun.  10-14. 

App.   DlT.  41-552. 

mTbc.  11-170;  26-453. 

N.  Y.  Supp.  67-592. 

N.  Y.  114-36;  132-106;  1.^-10: 
142-373;  160-447;  186-383; 
200-107;    201-111. 

Hun,  4{3-5G3;  78-382. 

App.  inv.  1-272;  16-24;  22-312; 
20-340;  28-373;  60-350;  62- 
617;  53-261;  07-356,  574;  08- 
119;  85-470;  00-455 ;  106- 
414;  110-913;  116-401;  110- 
243;  122-867;  127-771;  128- 
82S;  130-218;  182-146:  133- 
205,  598;  138-4;  140-716; 
141-11  ;  140-507. 

Misc.  13-531;  17-416;  23-178; 
27-367;  34-701;  88-567:  30-43: 
42-360;  54-151;  60-148;  02- 
388;  04-589:  73-417. 

N.  Y.  Supp.  44-126;  46-649;  47- 
940;  51-138,  1100;  03-1068;  74- 
244;  78-74;  83-465;  80-759; 
©O-1002;  100-907;  101-553 ; 
105-880;  107-835;  100-929; 
112-177,  1041;  110-:W«;  117- 
488;  118-156;  121-167;  126- 
C77  ;  120-715  ;  130-1082  ; 
l.'ll-727;  133-33. 

St.  RppT.  23-196. 

Civ.  Proc.  63-327. 
10.10. 

N.  Y.  40-78.  266;  132-106; 
201-11. 

Hun,   48-106;   78-382. 

App.  Div.  20-615;  08-116:  81- 
%7',  128-828;  132-14rt;  13:i- 
205,  598  ;  138-4  ;  141-9  ;  144- 
700. 

Misc.  17-416;  23-178:  02-387. 

N.  Y.  Supp.  29-181:  45-649:  74- 
244;  81-431;  00-1002:  105- 
a^O-  112-1041;  115-8?m;  110- 
.^SJ);   117-485;   118-156:   133- 


St.  Rep'r.  29-123;  37-504,  941. 


Snbd.  2. 

N.   Y.   114-25& 
App.    Div.   2O-S40. 
Misc.   27-366. 
N.   Y.   Supp.  68-862. 
Bvbd.  8. 
N.   Y.   128-678. 
App.   Dlv.   16-24. 
Misc.  64-151. 
St.  Rep'r.  30-48:  86-50B. 
1040. 
Hun,  78-382. 

App.    Div.    08-116;    138-4. 
Misc.  17-416;  27-368. 
N.  Y.  Supp.  74-244  ;  00-1002. 
1041. 

N.   Y.   201-11. 

Hun,  78-882. 

App.    Div.     15-24;    50-358;    53- 

270;    08-116;    llft-245;    188- 

4, 
Misc.  17-416. 

N.   Y.   Supp.  74-244;  90-1002- 
1042. 

N.  Y.  201-11. 

Hun.  78-382. 

App.    Div.    28-873:    60-858;    63- 

270;    08-116;    110-243;    188- 

4. 
Misc.  17-416, 

N.  Y    Supp.  74-244;  101-653. 
1043. 
Hun.  78-382. 
App.  Dlv.  63-270;  08-116;  138- 

Mlso.   17-416. 

N.  Y.  Supp.  74-244  ;  90-1002. 
1844. 

Hun,  78-382. 

App.  Dlv.  63-270 ;  08-116 ;  138- 

4. 
Misc.  17-416. 

N.  Y.  Supp.  74-244 ;  96-1002. 
1046. 

Hun.  78-382. 

App.    Dlv.    60-353:    08-116:    «5- 
470;   110-245;   18a&.146;   188- 
4 
Misc.  17-416;  0;i-429 ;  73-58. 
N.  Y.  Supp.  83-1068;  74-244;  «8- 
465;    fHl-1002;    113-655;    11«- 
389. 
1040. 
Hun,  78-382. 
App.   Dlv.  52-617:  08-116;  lOO- 

68:  110-243;  138-4. 
Misc.   17-416. 

N.  Y.  Supp.  74-244;  96-1002. 
1647. 
Hun,  40-239. 

App.    Dlv.    08-116;    188-4. 
Misc.   17-416. 

N.  Y.  Supp.  74-244  1  90-1002. 
1048. 


App.    Div.    08-116;    138-4. 
Misc.  17-416.  ^     ^^^ 

N.  Y.  Supp.  74-244 ;  96-1002. 
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1649. 

Hud.  44^2Sd. 

Add.    DIv.   68-116;    1S8-4. 

Misc.   17-416. 

N.  Y.  Supp.  74-244;  96-1002. 
16S0. 

N.  Y.  136-10:  166-9T. 

App.    Dlv.    I50-S52;    68-119:   85- 
^70;   135-696:   138-4. 

Misc.  17-416;  27-367;  54-151. 

N.    Y.    Supp.    74-244;    96-1002; 
129-715. 
1651. 

N.  Y.  70-147. 

Hun.  46-6. 

App.   Div.  64-6. 

Misc.   11-123;  16-106. 

N.  Y.  Supp.  82-821;  71-686. 
1652. 

N.  Y.  25-252. 

Hun,  46-6. 

App.   DIv.  94-561;  119-926. 

N.  Y.   Supp.   104-561. 
1653. 

N.  Y.  58-185. 
1654. 

N.   Y.  70-147. 
1655. 

Hun,   46-6. 

App.  Dlv.  100-339 ;  119-548. 

Misc.   11-121. 

N.   Y.   Supp.  104-45. 
1656. 

App.  Div.  119-925. 
1««57. 

App.  Dlv.  96-193 ;  119-926. 
1658. 

App.   DlT.   119-926. 
1659. 

App.  Dlv.  98-360. 

Misc.  11-123. 

N.  Y.  Supp.  90-268. 

N.  Y.  Ann.  Cas.  4-23. 
1660. 

N.    Y.   63-568;  80-212;    105-319. 

Hun,  69-456. 

App.  Dlv.  7-819:  ''^J-ZSS:  78-390; 
K2-605  ;  96-132  ;  104-228 ; 
122-119. 

Misc.  16-610  ;  45-433  ;  72-276. 

N.  Y.  Supp.  106-606 ;  131-56. 

Civ.  Proc.  15-81. 
1661. 

N.  Y.  76-470. 

Hun,  22-60. 

ADp.  Dlv.  76-253;  104-228. 

Hun,  18-274;  19-272. 
App.    Dlv.    57-245:    76-253;    96- 
132  ;  103-132  ;   104-228 ;  122- 
119. 
N.  Y.  Supp.  68-157;  89-74;  106- 

606. 
St.  Rep'r.  7-20a 
N.  Y.  Ann.  Cas.  9-299. 
1663. 

App.  Dlv.  76-253 ;  103-183. 


1666. 

N.  Y.   130-960. 

Hun,  88-557. 

App.  Div.  51-99;  94-557,  561; 
124-298.  649. 

Misc.  53-137. 

N.  Y.  Supp.  64-344;  102-454; 
108-852. 

N.  Y.  Super.  67-509. 
1666. 

Hun,  68-468. 

App.   Div.   40-16;  T1-2C4;    135- 

N.   Y.   Supp.  75-706. 
1667. 
N.  Y.   191-328. 
Hun,  73-269. 
App.    Dlv.    3-330;    4-546;    8-34; 

12-616:    80-97;    40-16;    45-2: 

52-584,    593;    105-154;    109- 

392;   136-190;  145-604. 
Misc.  56-161. 
N.  Y.  Supp.  61-210 ;  66-819 ;  96- 

272;     165-63;     1O7-406;     120- 

342;  130-403. 
St.  Rep'r.  28-474. 
1668. 

N.  Y.  191-328. 

Hun,  36-184;  45-388. 

App.   Dlv.   4-456;  30-97;  45-2; 

105-154;    109-392;    136-190; 

145-604. 
Misc.  86-510 ;  56-161. 
N.    Y.    Supp.    61-211;    73-1071; 

96-272;  105-&S;  107-406;  120- 

342;   130-408. 
St.    Rep'r.   16-55;  44-485. 
Svbd.  1. 

N.  Y.  151-525. 
Hun.   73-269. 
App.  Dlv.  3-338. 
Svbd.  2. 
App.  Dlv.  52-584. 
Mlsr.   5-65. 
St.   Rep'r.  85-888. 

1669. 

N.  Y.  78-529  ;  180-538 ;  191-328. 

App.  Dlv.  4.^-576:  50-436:  50- 
498  ;  123-524  ;  146-476. 

Misc.  16-322;  38-609;  53-,38 ; 
72-29. 

N.  Y.  Supp.  48-777:  «M-60:  «5- 
670;  81-500;  92-127:  103- 
1031 :  107-1107  ;  128-1091 ; 
181-205. 

St.  Rep'r.  2-689. 
1670. 

N.  Y.  118-358;  124-114;  136- 
569:   189-61. 

Hun,  46-515. 

App.  Dlv,  5-810;  7-Rl;  15-414; 
43-197:  47-157:  56-390;  62- 
538;  67-489;  78-591;  106- 
553;  108-302:  111-276:  113- 
58.  408:  114-Y96:  117-126; 
119-517;    121-261;    122-398; 
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123-520 ;     125-380 ;     ^'^'^l]  ^ 

128-92;      131-679;      136-464; 

140-149;   144-384. 
MlBC.     14-301;     22-371;     27-331. 

078:    44-25;    57-147;    60-542, 

577;  64-407. 
N.  Y.  Supp.  5B-721;  59-344;  67- 

772;  71-82;  73-890;  80-717; 

95-724;   97-819;   99-418;    100- 

205  ;    102-334  ;    104-174,   850  ; 

105-670;    107-749;    108-249; 

KI9-726:    112-437.   470;    116- 

113;   119-942;   121-1261    124- 

1077. 
St.   Rep'r.   12-652.      ^ 
N.  Y.  Ann.  Cas.  2-212;  9-82.  n. 

167^. 

N.  Y.  122-485. 

Hun.  79-403,  .    -w.  ^^ 

App.   Dir.  8-153:  17-150;  22-95: 

47-157  :       98-297  ;        1 09-589 ; 

111-238.     538;     113-59,     60; 

117-510:     131-100.     G7ft;    134- 

s:?9:   140-149;   144-,334. 

Misc.  14-85  ;  50-66  ;  51-79  ;  57- 

147:    64-407. 
N.  Y.  Supp.  29-798;  47-800;  90- 
582;  96-402;   97-668,  943;  99- 
102;    100-299;   107-749;    115- 
245;    116-113:    119-749,    942; 
124-1077;    128-1055. 
St.   Rep'r.    14-61:  36-588. 
App.    Div.    135-70G. 
Snlxl.  3. 

App.    I>iv.    135-706. 
1672. 

App.    Dlv.   3-1.53;    47-157;   131- 

0<9. 
X.    Y.    Supp.    116-115;    110-749. 
How.  62=397. 
1073. 

St.  Rep'r.  1-626. 
1074. 

N.    Y.    124-400. 

Ilun.   51-199.  _     ^ 

App.  Dlv.  10-37;  48-197;  56- 
3in;  93-235:  111-279;  114- 
706:  121-261:  123-460;  124- 
09:  125-381:  131-120. 
Ml  so.  11-530:  23-79:  27-331; 
:i4-431;     44-25;     60-554;    64- 

Ai'T 

N.  Y.Rupp.  29-790;  44-453;  50- 
690:  r»ft-72;  69-344:  60-904; 
87-742:  88-717:  97-619;  lOO- 
205;  104-850;  1 05-670;  108- 
355.  363;  115-260. 
1675. 

App.   Dlv.   21-580:   46-210. 
N.  Y.  Supp.  48-368;  88-502. 
C'lv.   Proc.  19-378. 
1676. 

N.   Y.  77-203. 

App.     Dlv.     9-234:    23-106:    49- 
167  ;  54-134  ;  60-88  ;  105-329. 


N.  Y.  Supp.  68-115  ;  69-778;  94- 

178 
Week.'  Dig.  21-90. 
1678. 
Hud,  26-456. 

App.    Dlv.    14-32:    31-314;    49- 

167;   69-505;    109-540;   121- 

796;  128-615. 

Misc.    18-136.   404:     20-210;   32- 

540;  35-450;  45-514;  53-427. 

N.  Y.  Supp.  58-624  ;  67-460 ;  96- 

566;   112-788. 
Civ.  Proc.   19-381. 
How.  61-225. 
Daly,  10-331. 

N.  Y.  Ann.  Cas.  4-98;  8-861. 
1679. 

N.   Y.  41-182;  44-237;   161-580. 

Hun,  20-537. 

App.    Dlv.    10-608;    18-216;    89- 

168. 
Misc.  33-186;  68-329. 
N.  Y.  Supp.  85-778. 
1680. 

N.  Y.  70-147;  152-177. 
1681. 
N.  Y.  130-360. 
App.  Dlv.  40-16. 
Misc.  53-372;  54-68. 
1682. 
Hun,  88-556. 
App.   Dlv.  89-495. 
N.   Y.   Supp.   34-848:  86-988. 
N.  Y.  Ann.  Caa.  2-199. 
1686. 

N.   Y.  64-417;  114-36. 
Abb.  N.  C.  17-425. 
T.  &  C.  1-91. 
1688. 

N.   Y.  7-209. 
1689. 

App.   Div.  78-445;  126-664. 
Civ.  Proc.  14-337. 
1690. 
N.   Y.   88-652:   165-444. 
Hun,   87-492;  88-20. 
MlBC.    8-74;   9-632. 
N.  Y.  Supp.  28-596;  84-509. 
Civ.  Proc.  8-104. 
Week.  Dig.  22-109. 
Subd.  1. 

N.  Y.  72-614;  80-389. 
Hun,  81-307. 
Misc.   7-199. 
St.   Rep'r.  29-775. 
Snbd.  3. 
N.   Y.   140-595:  157-699. 
Hun,  80-222:  92-262. 
App.   Div.   16-6S1. 
Misc.  6-287;  15-11. 
N.    Y.    Supp.   .36-613:   44-774. 
St.   Rep*r.   51-117;  58-77. 
1601. 
N.   Y.  128-132.  617. 
Hud.   56-408. 
Misc.  23-708;  39-345. 
N.  Y,  Supp,  52-71 ;  97-XOOa 
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civ.   Proc.  8-451. 
1604. 

Misc.  29-279. 
1606. 

N    Y    44-445 

App.'  Dlv.    26-G15;    80-508:    58- 
96 

Misc.     lH-661;     25-411;    20-280: 
83-443:  80-159;  37-48. 

N.  Y.  Siipp.  50-206;  65-559:  56- 
395;  65-732;  W4-502;  74-802. 

St.  RepT.  41-445. 

Civ.  Proc.  N-451. 

Abb.  N.  C.  22-153. 

Week.    Dig.    11-454. 

N.  Y.  Ann.  Cas.  6-16. 
Svbd.  1. 

N.   Y.  63-431:   114-40. 

App.   niv.   1-623:  S-375. 

Misc.  2-252. 

Daly,  16-4oa 
Saba.  2. 

N.  Y.  70-492;  122-466. 

Abb.  Dec.  3-35. 
Snbd.  4. 

N.  Y.  SO-339. 

Hun,   7-374;   81-807. 

Misc.  7-199. 

St,  Uepr.  20-775. 
Sobd.  6. 

App.  Div.  31-12. 

Misc.   16-174. 
1606. 

N.  Y.  Ann.  Caa.  6-16, 
1607. 

N.  y.  Ann.  Cas.  6-16. 
1608. 

Hun.   42-557. 

St.  Rep'r.  3-177. 

N.  Y.  Ann.  Cas.  6-16. 
1600. 

App.   Dlv.  81-12. 

Misc.    2<l-555;    46-406;    48-8.'55. 

N.    Y.     Supp.    52-235;    02-574; 
05-,')  85. 

CIv.  Prof.  6-258. 

N.  y.  Ann.  Cas.  6-16. 
170O. 

N.    Y.   56-352:   70-208. 

App.   Dlv.  67-84. 

Misc.     15-479;     10-220:     24-550; 
27-175. 

N.  Y.  Supp.  44-273;  58-382;  73- 
580. 

N.  Y.  Ann.  Cas.  6-16. 
1701. 

N.  Y,  Ann.  Cas.  6-16. 
1702. 

N.  Y.   123-132.  517. 

App.   Dlv.  05-409. 

Misc.  24-556. 

N.  Y.  Ann.  Cas.  6-16. 
1708. 

N.  Y.  123-W2.  517. 

App.  Dlv.  81-12. 


Misc.  46-406. 

N.  Y.  Ann.  Cas.  6-16. 
1704, 

N.    Y.    74-11;    102-307:    110-298. 

Hun,    10-449:   42-557. 

App.  Dlv.  26-172;  106-100. 

Misc.    15-479;   38-542;   43-368; 
48-355. 

N.   Y.  Supp.  40-867;  04-559. 

St.  Rep'r.  32-418;  34-69:  67-586. 

Civ.  Proc.  0-412. 

Abb.   N.   C.  22-152. 

How.  50-407. 

N.  Y.  Ann.  Cas.  6-16. 
Sabd.  1. 

Misc.  6-475. 
Snbd.  2. 

Hun.  42^558:  60-446. 

App.   Dlv.  81-12. 

Misc.  0-213;  36-15T. 

N.   Y.   Supp.  72-1066. 

St.  Rep'r.  20-492;  62-682. 

Civ.  Proc.  11-66. 

Abb.   N.   C.  22-156. 
1705. 

Hun,  53-516:  60-447. 

App.    Dlv.   26-173. 

Misc.    16-563. 

How.  60-467. 
1706. 

App.    Dlv.   81-12:   67-82. 

Misc.  24-555. 

N.  Y.  Supp.  73-580. 

How.   50-467. 
1707. 

App.   Dlv.  67-82. 

N.  Y.  Supp.  73-580. 
1708. 

N.   Y.  Super.  50-45a 
1700. 

N.    Y.    73-45;    143-398:    154-565. 

Hun,  83-207. 

App.    Dlv.    13-180;   61-195;    60- 
3U6;   85-84;    116-486. 

Misc.  8-618;  10-220;  25-430;  44- 
581. 

N.  Y.  Supp.  44-273:  54-936;  58- 
2h3;  70-520;   74-«j01;  mi-130. 

N.  Y.  Ann.  Cas.  2-285;  4-60. 
1710. 

N.    y.   73-45:    143-.348:    154-565. 

Hun,    83-207;    02-20. 

App.  Dlv.  13-180;  01-195. 

Misc.  10-220. 

N.  Y.  Supp.  31-598;  58-283;  70- 
520. 

N.  Y.  Ann.  Cas.  4-60. 

1711. 

App.  Dlv.  13-180. 
Misc.  10-220. 
N.  Y.  Supp.  44-273. 
N.  Y.  Ann.  Cas.  4-60. 
1712. 

Hun,  60-446. 

Misc.    6-475;    18-661;    26-463? 
54-62. 
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1714. 

App.   Dlv.   116-769. 
Civ.  Proc.  16-14. 
171T. 

N.   Y.  Il»-2a8. 

App.  Div.  12-174. 
1718. 

Hun,  S8-20. 

App.    Dlv.    12-175;    78-44S. 

N.  Y.  Supp.  33-821. 
171». 

Hun,  35-68. 

App.   Dlv.  66-357. 

Misc.   20-374. 

N.    Y.   Supp.  66-210. 
1720. 

N.   Y.   124-148. 

Hun.  88-20. 

App.  Dlv.  67-372;  94-536. 

Misc.   48-355. 

N.  Y.  Supp.  88-13. 

Civ.  Proc.  16-193. 
1721. 

Hun.  31-529,  563:  48-449. 

App.   Dlv.  42-457;  67-130. 

Misc.  20-4.  323;  30-598;  33-283; 
34-64. 

N.   Y.   Supp.  69-439;  62-797;  74- 
300. 

Civ.  Proc.  16-14. 
1722. 

App.   Div.   116-769. 

Hun,  66-403. 

Misc.    16-174;    20-17 ;    64-307: 
66-448. 

N.  Y.  Supp.  44-601 ;  107-163. 
1723. 

N.    Y.   141-5. 

App.   Div.   78-445.  448. 
172."^. 

Hun,  14-385. 

App.  Dlv.  46-555:  115-769. 
Alise.    26-662;   28-121;   43-366; 
4S-355:    54-307. 


N.  Y.  Supp.  60-187,  303;  61-326; 

87-49:^. 
Daly.   10-216. 
1726. 

N.    Y.  65-653, 

Hun,   44-434. 

App.  Dlv.  8-420;  36-110:  41-455; 

-^l-OOe;     54-128;     64-122;     78- 

445:      103-56.      576;      1O6-110; 

112-331;   115-761);   131-288. 
Misc.  6-476;  16-174;  20-431:  22- 

120;    23-757;    26-501;    29-280; 

34-185;     30-340;     4.'U368;    45- 

294  ;  54-308  ;  56-447. 
N.   Y.   Supp.  29-930;  55-483:  60- 

348:     66-397;     68-SCO;     71-834; 

92-29S,  C){)7  ;  93-132  ;  98-581  ; 

1O7-103;   115-632. 
Civ.   Proc.   15-11 
N.  Y.  Auu.  Cas.  6-163;  8-241. 
1727. 

App.   Div.    64-124:    115-760. 
Misc.  20-431;   87-792;  43-368. 


N.  Y.  Supp.  32-1088;  71-834;  76. 
897 

St.    Rep'r.    60-564. 

Civ.  Proc.  8-47. 

N.  Y.  Super.  63-123. 

N.  Y.  Ann.  Cas.  8-241. 
Siabd.  2. 

N.  Y.  67-665. 

App.  Div.  31-257. 

Misc.  11-173:  28-121. 

N.  Y.  Supp.  69-308. 

St.   Rep'r.  2-216. 
1728. 

N.  Y.   116-171. 

Hun,  61-453. 

Misc.  43-36& 
1729. 

Misc.  43-368. 
1730. 

N.   Y,  101-179:  160-189. 

Hun,   62-581. 

App.    Div.    64-128;    64-122;    66- 

36;    78-445;    1Q2-484 ;    103- 

57,  60;   116-769. 
Misc.    6-476:    7-671;    8-609;    11- 

173;    16-174;    17-545;    22-liy: 

28-121;    37-792;    39-345;    43- 

368;   48-355. 
N.   Y.   Supp.   28-67;  41-249;  65- 

483;    69-303;    66-397;    71-834; 

76-897;  92-942. 
N.  Y.  Ann.  Cas.  8-243. 
1731. 
N.    Y.   161-186:   185-4S4. 
App.   Div.   68-13. 
Misc.    11-173;   aa-119:   48-354: 

71-516. 
N.  Y.  Supp.  41-249;  lSO-784. 
Abb.   N.   C.  20-152. 
N.  Y.  Super.  61-480. 
How.   N.  S.  8-441. 
Subd.  1. 

Misc.    11-173;  17-545:  28-122. 
Sttbd.  2. 

HuD,  86-378. 
1733. 
Misc.  48-354  ;  74-43. 
N.  Y.  Supp.  84-203;  133-640. 
1736. 

N.  Y.  1O3-404. 
How.  60-310. 
1742. 
N.   Y.   101-41:   164-4. 
App.    Div.    68-375;    82-835:    96- 

639;    103-75;    111-190;    137- 

290. 
Misc.    34-268;    4;i-312;     63-.'i22, 

4J4-382. 
N.    Y.    Supp.    81-923:    93-1001; 

97-586;  119-180;  122-23. 
Civ.   Proc.   16-308. 
N.   Y.    Ann.  Cas.  8-146. 
1743. 

N.   Y.   198-304. 

Apn.    Dlv.    58-375:    70-576:    82- 

3.35;     96-639;     106-313;     111- 

190;  llO-.'J.  11:  128-846;  130- 

56;    137-290;    189-12). 
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Misc.     34.2e8;     37ol43;     56-70; 
«2-522,   582;  04-384;   71-590. 
N.   Y.   Supp.   52-72;   6©-76;  81- 
923;    02-218;    »7-586;    10«-22; 
117-671 ;      110-189 ;      122-43 ; 
123-1056. 
N.  Y.  Aun.  Cas.  1-881;  8-146;  O- 
441.  n. 
Snbd.  1. 

Hun,   37-292. 
App.   Dlv,   137-290. 
N.   Y.    Supp.  69-684. 
Snbd.  2. 

N.  Y.  101-41. 
Hun,   71-525:  02-416. 
App.    Dlv.    141-614. 
N.    Y.    Sapp.    126-317;    128-892. 
tit.  Rep'r.  64-889. 
How.    N.    S.   3-286. 
Snbd.  3. 

St.   RepT.  63-639. 
Snbd.  4. 

N     Y    174—467 

App.   Dlv.   6-434;   70-576;   188- 


456. 


Misc.  6-356;  8-588:  12-467;  17- 
329;  34-692. 

N.  Y.  Supp.  20-1114;  70-1012; 
75-622;  100-568. 

Abb.  N.  C.  31-332. 

How.  66-215. 

N.  Y.  Ann.  Cas.  1-382:  10-477. 
Snbd.  6. 

App.   Dlv.  30-448. 
1744. 

App.  Dlv.  18-316;  58-376;  83- 
1S36;  06-639. 

Misc.  22-153;  34-269;  37-143; 
43-313;    65-522,    582;    64-G51. 

N.  Y.  Supp.  46-9;  60-634:  74- 
447;  81-fc3;   8H-8.^*4:    117-671. 

N.  Y.  Ann.  Cas.  8-146. 
1746. 

N.   Y.  108-304. 

HtiD,  02-416. 

App.  Dlv.  130-.16;  130-121; 
141-014:  14«-.^)]M. 

Misc.    63-522;    64-651;    68-174. 

N.  Y.  Supp.  02-218;  114-497; 
123-629,  1056;  126-317;  131- 
C71. 

Abb.  N.  C.  31-74. 

N.  Y.  Ann.  Cas.  8-146. 
1746. 

Misc.  63-522;   64-651. 

N.  Y.  Ann.  Cas.  8-146 
1747. 

App.  Dlv.  76-532;  105-314. 

ifisc.   63-522;   64-651. 

N.  Y.  Ann.  Cas.  8-146. 
1748. 

N.  Y.  152-126. 

Hun,  42-182. 

Misc.  63-522. 

N.  Y.  Ann.  Cas.  8-146. 
1740. 

Misc.   63-522,   582. 

N.  Y.  Ann.  Cas.  8-146. 


1750. 

N.  Y.  87-484. 

App.    Dlv.    30-452;    62-470;    75- 

532;   105-314:   188-456. 
Misc.  8-590;  37-30;  40-312;  63- 

522;  64-651. 
N.   Y.   Supp.  52-72;  70-742;  78- 

276. 
N.  Y.  Ann.  Cas.  8-146. 
1751. 

Misc.  24-373;  63-522. 
N.  Y.  Supp.  53-677. 
N.  Y.  Ann.  Cas.  8-146. 
1752. 

Misc.    63-522;    64-651;    68-571: 

60-490. 
N.  Y.   Ann.  Cas.  8-146. 
App.    Dlv.    140-226. 
N.   Y.   Supp.   125-191;   126-149. 
1753. 
App.  Dlv.  88-340 ;  130-121. 
Misc.    37-26 ;    63-522  ;    60-490 : 

71-590. 
N.   Y.  Supp.  32-875:  74-714;  HU 

1090;       12,3-1056;      126-149: 

130-875. 
N.  Y.  Ann.  Cas.  6-260;  8-146. 
1754. 

N.   Y.   47-134:  50-184. 
App.  Dlv.   112-505;  130-56. 
\lisc.  03-522. 
N.  Y.  Supp,  08-415. 
N.  Y.  Ann.  Cas.  8-146. 
1755. 
App.  Dlv.  58-875. 
Xflsc.    63-522. 
N.  Y.  Ann.  Cas.  8-146. 
1756. 

N.     Y.     86-18;     00-602:     06-456; 

118-552;    143-357;    200-76. 
Hun.    36-417:    38-68:    6;x-517. 
App.    Dlv.    58-376;    8,3-127:    88- 

340;  06-287;   12  4-784;   133-39. 

Misc.  52-10. 

N.   Y.   Supp.  60-76;  82-568;  80- 

215;    100-770;   100-387;    113- 

1024. 
Snbd.  1. 

Hun.  28-285. 
Snbd.  2. 
N.  Y.  148-157. 
Hun,  28-285. 
Snbd.   4. 

App.   Dlv.  06-288. 
1757. 
N.   Y.    143-239:   157-236. 
Hun.  30-15G:  68-368;  78-610;  02- 

386. 
App.    Dlv.    73-69;    88-340;    116- 

424;   122-874;    124-784;    137- 

i;;8;   147-915. 
Misc.  34-479;  64-124:  74-ri07. 
N.     Y.     Supp.     76-f;28;     84-1000; 

101-828:     107-878:     l(W-:i87; 

120-444  ;   i:W-591  :   132-509. 
N.  Y.  Ann.  Cas.  6-260. 
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Siibd.  1. 

N.    Y.    116-635:    148-2S9;    167- 
236. 

linn,  44-183. 

App.  Dlv.  08-875:  111-242. 

Misc.  35-227  ;  «0-574  ;  73-10. 

K.   Y.   i^.upp.    106-843:   11.1-1024. 

St.  Rep  r.  1-285;  21-242:  80-956; 
61-883. 

Civ.   Proc.  8-440:  11-100. 
Subd.  2. 

App.   Dlv.   111-242,  253. 

Misc.    ««-577. 

N.    Y.    Supp.    71-8ir>;    122-162. 

N.  Y.  Auu.  Cas.  10-121. 
1758. 

N.    Y.    143-239:    200-76. 

App.      Dlv.      68-37.".:      123-752; 
120-404  ;  127-298  ;  144-847. 

Misc.  46-262. 

N.    Y.    Supp.    108-334:    111-420; 
118-1024;    127-476. 

St.  Rep'r.  7-442. 

X.   Y.  Ann.  Cas.  6-291. 
Snbd.  1. 

N.  Y.  167-242. 

Ilim.   77-596. 

Misc.   10-287. 
SiilMl.  2. 

App.  Dlv.  41-.H49;  60-216. 

N.  Y.   Supp.  07-609. 

St.    Rep'r.  23-094. 

Abb.  N.  C.  17-239. 

How.   N.   S.  2-526. 
Snbd.  3. 

N.   Y.   200-76. 

St.   Rep'r.  7-179. 

(  iv.    Proc.   0-434. 
Siibd.  4. 

X.  Y.  166-556. 

ITiin.    44-291:   70-74. 

App.  Div.   34-461;  124-788. 

St.    Rep'r.   11-71:   53-437. 
1750. 

X.    Y.    173-379;    183-263;    20O- 
77. 

App.      Dlv,      127-741  ;      1.18-s;j9  ; 
1  40-2S1. 

Misc.    4«-ir)9;    40-000;    67-405; 

74-.».;.>. 
X,  Y.  Snpp.  00-1057. 
X.  Y.  Ann.  Cas.  6-204.  210. 
Snbd.  2. 

X.    Y.    12O-500:    166-80. 

Hun.  43-181:  60-479;  63-08;  82- 

123. 
App.  Dlv.  18-35:  20-.^90:  3.1-207: 

51-031:     58-.37r):     0.-5-242:     74- 

201;  82-07,  71;  lOI-.-iOO. 
Miso.  ,16-409  :   74-5:U. 
N.    Y.   Supp.   63-832:   77-476. 
St.   Rop'r.   30-482:  4.1-503, 
Civ.    Proc.    5-.?4. 
Abb.    X.    C.    17-203. 
X.   Y.   Ann.  Cns.   10-349. 
Snbd.  4. 

X.   Y.   118-552. 
Ilun,   37-158. 


N.  Y.  Supp.  130-825. 
1760. 
8«bd.  1. 

App.  Dlv.  68-375. 
Misc.  28-54. 
X.  Y.  Supp.  68-8ia. 
St.  Rep'r.  17-458. 
Snbd.  3. 

X.  Y.  118-552:  124-688. 
1762. 

X.  Y.  01-281:  110-187:  118-668. 

Hun,  88-68;  82-17a 

App.  Dlv.  58-375;  74-681;  88- 
342;  02-443;  00-284;  123- 
385:  126-838;  126-622. 

MlKC.  26-643 ;  62-10;  66-:309.  315. 

N.  T.  Supp.  60-76;  77-568;  84- 
1090:  87-137;  00-927;  lOO- 
770:^110-803;  111-72;  131- 
260;  132-864. 

St.  Rep'r.  2.1-684. 

Civ.   Proc  6-307;  10-282. 

X.  Y.   Super.  66-846b 

How.  67-20. 
Snbd.  1. 

N.  Y.  78-368;  14ft.eS6. 

Hun.  66-455. 

St.  Rep'r.  48-42. 

Abb.  N.  C.  17-25& 
Snbd.  2. 

X.  Y.   142-625. 

Han.  66-455. 

St.  Rep'r.  33-746;  48-42. 

Abb.   X.  C.  17-26a 
Snbd.  8. 

Misc.  6-667. 

Civ.  Proc.  16-314. 

Abb.  X.  C.  17-258. 
Snbd.  4. 

Misc.  6-557. 

X.  Y.  Supp.  109-6S7. 
176,1. 

X.  Y.  01-281;  118-553;  108-408. 

Hun,   28-285. 

App.  Dlv.  20-211:  68-37r, ;  123- 
385;  124-785;  126-622. 

Misc.    76-62. 

X.  Y.  Supp.  105-817;  1O7-1083 ; 
100-387;   112-518. 

St.   Rep'r.  40-680. 

X.  Y.  Super.  63-83. 

How.  67-20. 
Snbd.  1. 

X.   Y.  126-486. 

Misc.   64-283. 

Civ.   Proc.  6-308. 
Snbd.  2. 

X.  Y'.  166-28. 

Hun.  82-181. 
Snbd.  3. 

Misc.  64-293. 

App.  Div.   137-666. 

X.    Y.    Supp.    122-452;    128-485. 
1764. 

N.  Y.  103-409. 

App.   Dlv.  00-284;  126-622. 

Misc.  57-150. 

X.   Y.   Supp.  60-6T8;  TO-613. 
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1705. 

N.  y.  198-409. 

App.  DIv.  B»-207  ;  84-589 ;  1»1- 

897:  1S4-786;  1:M»-62l>. 
Misc.  05-200. 
N.    Y.    Supp.    60-326;    82-1022; 

131-260. 
Ab\).  N.  C.  17-236. 
Week.  Dig.  11-191. 

i7<sa. 

N.  Y.  91-281. 

Hun,  66-456:  82-188. 

App.      Dlv.      14-544;      101-390; 
124-568  ;  126-622  ;  146-036. 

Misc.  9-514;  55-406;  74-585. 

N.    Y.    Supp.    80-337;    108-931; 
111-72 ;  113-214 ;  131-260. 
1767. 

Hun,  90-416. 

App.    Dlv.    5-490;    58-375;    74- 
591:  126-622. 

MiBC.  74-538. 

N.  Y.  Supp.  35-877;  87-519. 
1768. 

N.  Y.  143-354 ;  200-77. 

Ilun.  82-182. 

App.    Div.   94-288. 

Misc.    70-62. 

N.  Y.  Supp.  89-215. 

1769. 

N.    Y.    119-519;    137-500;    If  4- 

183 
Hun. '28-285,    586;    31-290;    73- 

103. 
App.  Dlv.  4-148;  11-200,  202:  41- 

225;  61-96:  73-69:  75-530;  76- 

132;    78-180.    578:    88-77;    89- 

138 ;     93-1.11  ;     103-44.     75 ; 

109-503 ;     124-424 ;     130-874 ; 

143-484. 
MlRC.    9-514  ;  '  11-593  ;    19-653  ; 

5.1-406;  57-200;  63-522;  74- 

535. 
N.  Y.Snpp.  .30-337;  81-977;  58- 

532;    70-72:     76-628;     78-323; 

84-1015  ;     96-522  ;     108-864  ; 

131-741. 
Civ.  Pioc.  14-308:  19-28. 
N.  Y.  Ann.  Cas.  1-229;  5-292;  7- 

236,  256;  8-146. 
Week.  Dig.  18-377. 
1770. 
Hun,  71-525. 
App.  Dlv.  99-432;  124-783,  793; 

126-622. 
MlBC.     25-569;     37-143:     46-362. 
N.  Y.  Supp.  5.n-1053;  74-447:  91- 

295;    94-868;    107-655;    109- 

387:  111-72. 
Civ.  Proc.  15-2,34. 
Abb.  N.  C.  12-169.. 
1771. 

N.  Y.  173-880. 

Hun,  63-98.  100. 

App.    Div.    14-344;    20-396;    21- 

2250.  224;  51-462;  O.'l-l.-.l;  lOl- 

588:    105-63;    124-508;    126- 


622;    127-741;   136-514;    138- 

759. 
Misc.    18-335;   24-373;   49-600; 

56-406. 
N.  Y.  Supp.  64-635;  87-519;  92- 

184;    93-847;    fW-1057 ;    108- 

931;    111-72;    113-321;    123- 

509. 

N.    Y.    Ann.   Cas.   5-204.  210;    7- 

243,  300,  307;  10-349. 
1772. 

N.  Y.  182-408. 

llun.  33-116. 

App.  Dlv.  92-176;  93-152;  119- 

767;    125-724;    182-464;    142- 

462. 
Misc.  7-582;  19-053;  26-492:  40- 

94;   66-316. 
N.     Y.     Supp.    87-510;    104-641; 

110-174;     116-839;     126-936; 

128-269. 
St.    Rep'r.    14-255. 
Abb.   N.   C.  81-237. 
How.  61-280;  67-869. 
Daly,  10-306. 
N.  Y.  Ann.  Caa.  7-251. 
1773. 
N.  Y.  75-.344:  101-86. 
Hun,  21-288;  83-116;  84-235.  339, 
App.  Dlv.  19-296:  76-182;  77-14. 

ill;    93-152;    ioo.331 ;    116- 

554:    122-789:    125-281:    1127- 

725;   132-464;   140-256;   142- 

464;   145-846. 
MiRC.    26-492-:    35-336;    40-94 ; 

54-27;    59-239;    64-436;    74- 

537. 
N.  Y.  Supp.  79-268;  87-519;  101- 

723;    107-005;    109-189;    11 0- 

201;    111-734:    116-839;    118- 

625;.  126-2;    130-368. 
Civ.  Proc.   19-205. 
How.  61-280:  67-184.  300. 
Daly,  10-306.      . 
N.  y.  Ann.  Cas.  7-252. 
1774. 
App.     Dlv.     96-286;     105-313 ; 

122-544  ;    134-321 ;    143-483  ; 

144-847. 
Misc.   40-102.   103;    45-156,    238; 

50-278;  63-110,   183. 
N.  Y.  Supp.  81-342:  91-979:  92-i 

78:    0;i-1001  :    1CM>-464  ;    106- 

1064;  115-1037;  119-41;  129- 

444. 
Civ.  Proc.  19-424. 
N.  y.  Ann.  Cas.  4-248. 
1775. 
Hun,  79-393. 
App.      Div.      47-391;      125-208; 

139-556. 
Misc.  8-8,  535:  43-249. 
N.   Y.   Siipp.   28-65,   693:  29-783; 

56-262;  62-67;  109-230;  124- 

286. 
St.    Rep'r.    14-427;    23-462. 
Civ.  Proc.   15-230;  19-58.  385. 
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Week.  Dig.  11-827.  ^^ 
N.  V.  Ann.  Cas.  6-408. 

1776. 
N.  Y.  9»-474;  99-13.  ^^  ^^ 

Hun,    58-161:   73-11;   8«-igp. 
Add.  DIv.  4-425:  20-167:  35-113; 

&-27();    77-20:V.    W>-86;    93- 

423;    129-16;    189-667. 
Misc    7-414;  11-428:  17-124;  32- 

688  \  3tt.789  ;  43-249  ;  53-369. 
N.  Y.  Siipp.  32-129;  34-1101;  54- 

765;    5K-558;    64-483;    ««:540; 

74-873  ;       7H-1078  ;      83-189  ; 

104-739;    107-983:    124-286. 
N.  Y.  Ann.  Cas.  5-403. 

1777. 

App.   Dlv.   113-14. 
Misc.  31-453;  43-249. 
N.  Y.  Supp.  »»-A082. 
N.  Y.  Ann.  Cas.  5-403. 

1778 

N    Y.  88-424;  101-439;  119-483. 
TTim     26-583:   54-451:   87-235. 
Ill:    Dlv     18-130,    396:    19-232; 

IKJ.25;  lOl-ll;  119-^7;  127- 

40 
Misc.    19-068;    81-170;    43-248; 

«:i-S85:   64-66. 
N.  Y.  Supp.  -^^-IIOI;  56-767;  63- 

967;     S8-548,     709;     111-313; 

114-341;  116-771;  117-89  <. 
N.  Y.  Ann.  Cas.  4-388;  5-403. 
Week.   Dig.  11-149. 
1 770. 

N.  Y.  190-227. 

Ilun,   31-95:  86-322. 

App.  Div.  13-15;  54-830;  68-2<2; 

^16-30;    80-2a'S;    104-248;   113- 

384;  121-781;  122-783;  145- 

M?si?' 11-428;  18-425;  83-03;  43- 
240;  48-367;  52-101.  659;  60- 

N     y'    Supp.    66-513;    68-1004; 

05-574  ;»8-l>09  ;      106-649  ; 

107-860;    129-879. 
Abb.   N.   C.  29-98. 
N.  Y.  Ann.  Cas.  5-403. 

N.  Y.  63-114;  84-63:  87-137;  93- 

598,     047;     112-323;     121 -Is^; 

157-693:    169-506;    173-438; 

lSO-241;  190-227:  107-437. 
Hun,  24-239;  28-270:  35-^91:  76- 

310,    447:    83-75;    87-273;    90- 

359:   91-496.  „^    ^„ 

App.   Dlv.   13-15:   I'^'-^SJ:  21-42, 

108  •  24-50:  28-463:  38-61,  391; 

43-018:  44-104:  66-.30.  590:  80- 

41-    81-212:   91-15;   93-609; 

104-248;     1O5-305;    113-361; 

117-KS2:     12O-7;?0:      122-7S2: 

126-700;    130-411;    142-641; 

144-03.   576. 
Mlao.   8-296:    14-24:  16-147:   18- 

379:    10-1 01:    ao-OS':    21-309. 

491;    28-113,    302;    45-00,    107, 


181;  66-671:  69-4;  60-549;  63- 
541;  66-334;  66-184,  619, 
622  *  71-238. 
N.  Y.  *Supp.  14^18;  28-105.  572; 
80-294;  31-713;  32-874;  8S- 
821;  36-180;  86-257;  41-202; 
46-683;  47-218,  253,  386.  649; 
48-973:  61-118;  55-962;  66- 
838;  59-261.  340;  78-408;  89- 
512.  717;  81-302;  84-135;  86- 
318;  87-516;  88-302,  313;  96- 
816;  91-591,  902;  98-776,  995; 
99-126:  107-630:  111-1089; 
114-896;  116-1016;  119-69); 
121-357;  122-211,  214;  126- 
335.  1042;  127-478.  946; 
381,  486,  988;   129-603. 

Civ.  Proc.  23-351:  26-108. 

Abb.   N.   C.   13-177;  18-434; 
233.  435:  81-442. 

N.   Y.   Super.  49-237:  60-287. 

N.    Y.    Ann.    Cas.   4-78,    247;   6- 
403;  10-348. 

Daly,  10-460. 
Subd.  1. 

Hun,  77-814. 

App.  Div.  40-306 ;  44-315 ;  126- 
738 

Misc.*  12-234;   71-256. 

N.  Y.  Supp.  83-1083;  60-619. 
Snbd.  2. 

Misc.  12-234. 
Snbd.  8. 

N.  Y.  84-367;  112-320;  143-622. 

Hun.  32-192;  70-348. 

App.   Div.   6-230;  8-448:^44-104: 
lro-274:      71-234;      120-788; 
140-448.  ^^       ^ 

Misc.   20-685;  21-748;  64-141. 

N.  Y.  Supp.  83rl083:  48-26,  967: 
63-988;    75-698;    118-1. 

St.  Rep'r.  89-5. 

Civ.  Proc.  15-28;  27-88. 
1809 

App.  Dlv.  88-534;  127-438;  133- 

N.  Y.'  Supp.  111-763;  117-228. 
St.   Rep*r.   16-882. 
Abb.  N.  C.  14-328.  _ 
N.  Y.  Ann.  Cas.  6-408. 
Subd.   3. 

1810- 
App.  Div.   144-488,   486. 

1811. 

App.  Dlv.  181-732.^^ 
N.  Y.  Supp.  116-16a 
1812. 
N.    T.   140-448.  ^     ^ 

App.  Dlv.  61-405;  88-534;   132- 

267. 
Misc.     16-694;     !«??    ^"^-ye: 

18-553 ;  20-14,  290 ;  66-627. 
N.   Y.   Supp.   46-800:  48-26;  70- 

637:  105-894. 
Civ.   Proc.  23-192. 
Abb.   N.  C.  29-99.   ^^^     ^  ^^ 
N.  Y.  Ann.  Cas.  1-841;  6-408. 
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1813. 

N.  Y.  Ann.  Cas.  5-408. 
1814. 
N.  Y.  100-35;  105-453;  155-387. 
Hun,    40-62:    41-377:    43-434. 
App.  DIr.  2-14  ;  25-207 ;  53-85  ; 

141S— 83 
Misc.    12-321  :    26-387 ;    57-625. 
N.  Y.   Siipp.  56-210. 
St.   Rep'r.  28-208. 
1S15. 
Hun,  82-367:  85-306. 
App.    Dlv.    50-366:    52-426;    62- 

192;  84-233;  80-442;  05-408. 
Misc.  30-303. 
N.  Y.  Supp.  63-585:  66-260;  T8- 

208;  81-315;  82-820;  85-082. 
N.  Y.   Super.  44-26. 
How.  50-178. 
SQb«I.  1. 
Hun.  68-426. 
App.  Dlv.  2-14;  52-428. 
Misc.  20-507. 
St.  Rep'r.  50-814;  52-757. 
Sabd.  2. 

St.   Rep'r.  60-814. 
1817. 

App.  Dlv.  44-494;  78-73. 
Misc.    70-679. 

N.   Y.   Supp.   79-879;   127-034. 
Abb.  N.  C.  18-361. 
1818. 

\(i»c.    50-399. 
Barb.  83-527. 
Wend.  5-313. 
1819. 

N.    Y.    34-180;    72-317;    111-294; 

178-48. 
Hun.     12-207.    428;     13-33;     17- 

160.    102.    341;    44-304;   46-347; 

62-124. 
App.    Dlv.    20-402;    80-142;    63- 

294;   68-159:   80-568:    06-100; 

126-775;    128-21;    188-165. 
Misc.  0-234;  16-558;  81-117;  43- 

217;  51-382. 
N.  Y.  Supp.  51-705;  63-796:  64- 

1077;   71-546;    74-443:    85-663; 

86-139;       88-1083:       101-283; 

111-116;    112-382;    123-166. 
Connoly.   1-326.   453;  2-160,   538. 
Dem.  8-30. 
1821. 

N.  Y.  42-189;  63^38. 
1822. 

N.    Y.    144-512:     145-414;     168- 

578:   182-270:   101-12. 
Hun,  51-194:  60-4;  63-121;  71- 

596;  77-196. 
App.    Div.    2-14;    9-167;    26-197. 

199;     45-281;     47-231;     54-283; 

67-434:     70-263:     73-409;     76- 

186;     88-393:     00-47;     05-209: 

98-430  ;      90-295  ;      101-556  ; 

104-72 ;      106-181 ;       100-107  ; 

111-36;       112-548;       110-760; 


126-747;    127-566;    188-821; 
141-171;    143-106;    146-369; 
147-218. 
Misc.     18-140:     26-460;     30-367: 
31-47;  32-225;  33-323;  35-3G3, 

366;   36-312:   38-210.    407;   30- 

74,   437:    40-516;    55-180:   48- 

494;  62-170.  599;  65-441;  71- 

105,   641. 
N.  Y.  Supp.  28-449;  50-383;  61- 

131;    6:i-241;    66-664;    68-636; 

71-1034;    73..509;    74-655.    971; 

77-134.    269.    941:    78-297:    S4- 

640;    88-565;    ©4-428;    05-678; 

07-1117;      98-801;      104-56S  ; 

106-361:      116-428;      ll.S-r,<:S: 

121-1092;    126-51;    127-659; 

130-397  ;  131-857.  1041. 
N.  Y.  Ann.  Cas.  1-205;  0-253;  lO- 

335. 
Connoly,  2-141. 
1823.  . 

N.  Y.  103-802. 
Misc.    12-322:   16-518. 
Civ.  Proc.  15-185. 
Connoly,  1-363. 
1824. 

App.  Diy.  26-199;  37-184;  06- 

100. 
N.   Y.   Supp.  68-188;  84-926. 
Cow.  4-440. 
1825. 
N.    Y.    106-153;    115-396;    185- 

430. 
Hun,  70-478. 
App.    Dlv.    26-199:    84-387;    40- 

116;  88-142;    101-555 ;   lOS- 

587. 
Misc. '37-472;   64-117. 
N.  Y.  Supp.  54-2G9;  118-46. 
Dem.    6-287. 
Connoly,  1-363;  2-58. 
1826. 

N.   Y.  115-396;   135-430. 

Hun,  70-478. 

App.    Dlv.    23-551:    34-387;    40- 

116;  105-587;  110-68. 
Misc.     16-518;     37-156;     30-613; 

64-117. 
N.  Y.  Supp.  48-886  ;  54-269 ;  94- 

286:   118-46. 
Connoly,  1-363;  2-58. 
1827. 

Hun.  70-478. 
1830. 
Misc.  73-24. 
Connoly,  1-368. 
1882. 
Hun,  82-113. 
Misc.   13-374. 
1833. 

Dora.  2-147. 
1834. 

Hun.  74-275. 
1835. 
N.    Y.    110-662:    111-577;    141- 

179,   184;  168-578. 
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Hnn,     4ft-247;     04-94;     66-280; 

70-479:    84-494;    85-489;    SS- 

130,  314;  »2-447. 
Anp.   1)1  V.  26-190;     36-585;     40-- 

117;      47-34;      4S-5J1:      64-10; 

57-183;     73-409;    08-281;     06- 

210:    110-S20:    126-14;    134-(^ 

60;  143-105. 
Misc.     lO-.M.')-.     20-308;    33-324; 

35-580;  88-221. 
N.  Y.   Siipp.  32-388:  34-761;  36- 

60S;    55-796:      61-953:    62-332, 

8G1:    68-188;    77-134;    87-674; 

88-565;      104-887;      112-289; 

127-659. 
St.    Repr.   56-433. 
N.    Y.    Ann.   Cns.   7-145,   158;   8- 

138;  0-254;  10-335. 
1836. 
N.    Y.    104-236;    110-562;    111- 

577;    141-179;    168-578. 
Hun.    32-474,    481;    37-310;    42- 

205;     43-247;     64-9* ;     66-280; 

70-479;    83-406;    84-494;    85- 

489;   88-130.    314;   02-447. 
App.    DIv.    26-190:    27-179;    36- 

585;     40-117;     47-34;     48-521; 

63-319:   64-19:   67-183;   68-90; 

66-283;     73-409,     590;     T5-422; 

76-186,  311:  85-2:  03-281 ;  05- 

208;    00-2f)5;    lOO-lll  ;    HO- 

829;    126-14;    143-105. 
Misc.      8-169:      24-220:      2O-.308, 

502;    30-367,    0.36;    31-48:    33- 

324;  35-580;  3S-221;  41-505. 
N.  Y.  Snpp.  31-878;  32-.?88;  .^6- 

60S:  44-196;   55-706,  106G;  68- 


SO-37:  82-949:   85-12;    87-674; 

88-565:       ttO-1074;       05-678; 

104-887;     112-280;     118-707; 

127-659. 
St.   Rep'r.   66-433. 
N.    Y.    Ann.    Cas.   7-145,   153:   8- 

iriS:  0-2.54;  10-3.35. 
J  837. 

N.    Y.    105-488;    133-177;    10©- 

161. 
Uun,  50-443;  60-164. 
App.     Div.     0-166:    37-3:!3:     30- 

402:  50-m:  51-77;  6>^i-276:  72- 

601:  78-36  r;  70-66:  06-266; 

110-165  ;   132-78S  :   140-63:V 
Misc.      8-140:      17-651;      23-360; 

27-107:   35-641. 
N.  Y.  Supp.  51-318;  56-280:  63- 

440:    04-518:    76-2,58;    79-1010, 

11 02:   122-(520. 
N.  Y.  Ann.  Cas.  1-42. 
1838. 

N.  Y.  1-593. 
App.  IHv.  72-601. 
N.  Y.  Supp.  76-25a 
1880. 

Hun.  77-248;  89-581. 


App.  DIv.  72-601. 

N.  Y.  Supp.  28-472;  66-280;  T6- 
258;  110-1039. 
1840. 

App.  DIv.  72-601. 

N.  T.  Supp.  76-25a 
1841. 

Hun,  60-448. 

App.  Div.  61-77 ;  78-601 ;   11<>- 
165. 

Misc.  36-35. 

N.  Y.  Supp.  72-52:  76-^8. 
1842. 

S.  Y.  3-261;  63-44L 

App.   DIv.  72-601. 

N.  Y.  Supp.  T6-258. 
1843. 

N.   Y.   199-160. 

App.   Div.   138-76.  91;  14O-630; 
141-907. 

N.  Y.   Supp.   126-982;  126-439. 
1844. 

N.  Y.  6.3-4.38;  149-66;  199-160. 

Hun,  63-336. 

App.  DIv.  30-.'>9;  46-514;  60- 
368;  5<t-92;  72-001;  112-243; 
1 31-. 366 

Misc.   25-i34;  27-106;  36-37. 

N.  Y.  Supp.  67-616;  72««4;  76- 
258;  1155-289. 

St.  Rpp'r.   12-714;  29-104. 
Snbcl.  1. 

•  St.  Rep'r.  48-370. 
Subd.  2. 

Hun.   39-213;   46-654;   63-342. 

Dem.   4-104. 
1845. 

App.  DIv.  72-601. 

.\.  Y.  Supp.  76-258. 
1846. 

Hun,    63-344:  79-486:   88-427. 

App.  Div.  60-82:  72-601. 

N.   Y.  Snpp.  63-440;  76-258, 
1847. 

Hun.  79-487. 

App.  DIv.  72-601. 

Mi.«c.  41-318. 

N.  Y.  Supp.  76-258. 
1848.  * 

N.  Y.  63-498;  134-1.S3. 

Hun,   48-52;   63-.336:   8R-427. 

App.  Div.  60-366 ;  TB-601 ;  llO- 
165;    112-243. 

Misc.  30-305. 

N.  Y.  Supp.  68-586;  76-258;  98- 
279. 

St.   Rep'r.  16-714;  29-104. 
Snbd.  2. 

Hun,  73-432. 

Abb.  N.  C.  18-147. 
1849. 

N.  Y.  173-412. 

Hun,  79-487. 

App.  DIv.  66-366 ;  72-601 ;  lip- 
ids;   112-243. 

Misc.  30-303. 

N.  Y.  Supp.  63-585;  76-25a 
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I860. 

Hun,  03-836:  79-487. 

•App.  niv.  72-601. 

N.  Y.  Supp.  70-268. 
1851. 

App.  Div.  72-601. 

N.  Y.  Supp.  70-258w 
1852. 

N.  Y.  124-349. 

Hun,  87-220. 

App.      Div.      72-601;     112-245; 
110-699;    140-632. 

Misc.   17-650. 

N.    Y.    Supp.     76-258;    98-279; 

Civ.  Proc.  7-100. 
1853. 

Hun,  79-487;  87-220. 

App.  Div.  72-601;   135-416. 

N.   Y.    Supp.  70-258;   119-921. 

St.   Rep'r.   12-713. 
1854. 

Hnn.   79-466. 

App.    Div.    34-60;    72-601;    112- 
245;   149-631. 

Misc.  42-335;  62-298b 

N.  Y.  Supp.  70-25a 

Civ.  Proc.  7-10O. 
1855. 

App.  DiT.  72-601. 

N.  Y.  Supp.  70-2B8. 
1856. 

App.  Div.  72.^1. 

N.  Y.  Snpn.  70-25a 

Paige,  5-254;  9-28. 
1857. 

App.  Div.  72-601. 

N.  Y.  Supp.  76-258. 
1858. 

App.  Div.  72-601. 

N.  Y.  Supp.  76-258: 
180O. 

N.  Y.   173-404:   199-161. 

App.  Div.  50-366 ;  72-601 ;  llO- 

165;   112-243,  fflG:  132-788. 
Misc.      8-409;      17-651;      27-107: 

30-805. 
N.    Y.    Supp.    03-585;   64-4;    70- 

258;  122-620. 
1861. 

N.   Y.  94-535;   112-113. 

Hun,  28-242;  45-284;  47-7;  73- 

143. 
Anp.  Div.   47-125:  01-31;  80-73. 
Misc.  ' 


NOTES. 

1803. 


03-171;  64-603. 

N.     Y.     Supp.     70-1253; 
114-615. 

St.   Rcp'r,   34-951:  49-293. 

Abb.  N.  C.  17-332. 

Dem.  4-58. 
Siibd.  1. 

N.  Y.  84-643:  94-535. 

App.  Div.  01-31:  80-75. 

St.  Rep'r.  40-350. 

Civ.  Proc.  5-87. 
1862.    ^ 

Misc.  01-208;  04-603. 


80-410; 
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I  1803. 

I      Misc.  01-208;  04-603. 
1864. 

Ml8C.   04-003. 
1865. 

HuJ-  ?i!^i."=  *«'■"«'  *"-"<^ 

App.    Div.    53-106;    70-.f523;    74- 

567;  104-325;  131-876. 
Misc.     14-05:     19-387:     2.^-461; 

80-2:  81-423:  30-473:  39-717; 

61-543;    01-208;    04-003. 
N.  Y.  Supp.    I'l-.Th^:  5,'J-644:  01- 

430;    05-570:    7.3-808;    75-373; 

77-748;   110-.%4. 
Abb.  N.  C.  17-828. 
Redf.  5-376. 
Dem.  0-31,  361. 
Ooiinoly.  2-212. 
N.  Y.  Ann.  Cos.  10-440. 
18<{G. 

^•.JL    108-255,    265;    112-104, 
139-210. 

Hun.  41-366:  47-65,  66;   48-5.34; 

50-2.Sfl;   03-71:    81-228. 
App.    Div.  9-35:  45-532:  70-205; 

101-124;    123-139;    124-703; 

131-270;    144-23. 
Ml8c.     8-.392;     24-626;    27-429; 

03-607 ;  04-603. 
N.  Y.  SujM).  30-677:  54-127;  Ol- 

448;    91-937;    118-629;    120- 

43;   128-1020. 
St.   Rep'r.   16-2a 
1807. 
N.   Y.   108-255:   112-104. 
Hun.  48-584:  81-223. 
App.    Div.   9-35:   03-31. 
Misc.  8-392:  04-603. 
N.     Y.     Supp.     30-677:     70-252; 

114-615;  121-590,  939. 
1869. 

Misc.  39-718. 
1870. 
App.  Div.  26-124 ;  47-472 ;  108- 

251  :    57-502  ;    144-686  ;    140- 

68.  706. 
N.   Y.  Supp.  95-740. 
1871. 

N.     Y.     47-21)9;    98-40;    99-010; 

121-241;      148-584:      194-72; 

199-63,   601;   201-362. 
Hiin,     14-355;     10-5S7;     30-165; 

81-2.36;  88-171. 
App.   Div.  3-2S0:  8-563:  31-308; 
82-576:    40-406;    43-316:    OO- 

277:     71-104:     7.^-29;     80-345; 

84-218  ;      98-2.56  ;      107-466  ; 

110-95;      113-900;      131-238; 

137-642  :  144-540. 
Misc.     40-.348:     51-215;     59-59; 

01-344;   e2-.540. 
N.   Y.   Supp.  .15-583:  69-708:  70- 

170;    75-728;    70-406;    80-677; 

90-481:       99-748:       113-289; 

115-1016;    127-184;    129-846. 
Civ.   Proc.  14-377;  15-220. 


NOTES. 


N.  Y.  Ann.  Cas.  1-397;  5-195;  9- 

461. 
Week.  Dig.  26-25^ 

N.  V.  C-236;  10-369;  32-258;  65- 

30;  T4-437;  194-72. 
nun.  91-189. 

App.  DIv.  107-460;  135-422. 
Misc.  02-540. 
N.    Y.    Supp.    75-728;    115-1016; 

110-994 
App.  Div.  '40-406;  71-104. 
Civ.  Proc.  14-146. 

1S73 

N.  Y.  C-236:  19-369;  35-361;  4S- 

88;    51-338;    66-379;    67-542; 

194-78. 
Hun,    12-306;    13-273;    58-322. 
App.     Div.     107-466;     118-900; 

137-642. 
Misc.   51-215;   62-540. 
N.    Y.     Supp.     75-728;     90-481; 

00-748;  115-1016. 
App.    Div.    40-406;    71-104;    98- 

256. 
N.  Y.  Ann.  Cas.  4-351. 

1874. 

N.  Y.   166-129.  ^^ 

App.  Div.  4O-406 ;  71-104  ;  107- 

466;    137-642. 
Misc.  02-540. 

N.  Y.  Supp.  75-728:  116-1016. 
\.  Y.  Ann.  Cas.  4-351. 
Barb.   6-481;   10-598. 

App.  Div.  71-104;  107-466. 
Misc.  62-540. 

N.  Y.  Supp.  76-728:  115-1016. 
N.  Y.  Ann.  Cas.  4-351. 

App.    Div.     S-r.63:    38-318;     40- 

406  ;  71-104  ;  107-466. 
Misc.   62-540. 

N    Y.  Supp.  75-728;  115-1016. 
riv.  Proc.  14-377. 
1S77. 

N.  Y.  13-488.  _  ^^     ^ 

App.    Div.    .18-126;    40-406;   71- 

104  ;  107-466. 
Misc.   62-540. 
N.  Y.  Supp.  56-545;  75-28;  115- 

1016. 
now.    12-457;   17-31. 
Barb.   68-625. 
N.  Y.  Ann.  Cas.  1-153. 
1878. 

App.  Div.  40-406 ;  71-104 ;  107- 

466. 
Misc.   62-540. 

N.  Y.  Supp.  75-728;  115-1016. 
now    Pr.  12-457. 
1870. 

X.    Y.     136-259;    194-72;    201- 

362. 
llj-n.   27-44;  34-157;  48-577:60- 

4S0. 


App.  Div.  15-341;  24-555;  46- 
406;  41-380,  538;  54-171;  66- 
94,  277  ;  71-104  ;  84-218  ;  107- 
466;  113-900;  144-651. 

Misc.   51-210;   62-540. 

N.  Y.  Supp.  49-981;  69-708:  70- 
170;  75-728:  99-748;  lOO- 
990;  115-1016. 

N.  Y.  Ann.  Cas.  1-397;  7-258. 
1880. 

N.  Y.  66-62L 

Hun.   15-235. 

App.   Div.  43-95. 

MlBC.  5-682. 
1881. 

How.  28-1. 

Wend.  11-28. 

Misc.  89-74a 
1882. 

N.  Y.  Supp.  79-868L 
1883. 

N.  Y.  11-61. 
1884. 

App.  Dly.  48-96. 
1886. 

App.  Div.  48-96. 
1886. 

App.  Div.  43-06. 
1887. 

App.  Div.  48-85:  81-304. 

N.  Y.  Supp.  80-924. 
1888. 

N.    Y.    9-176;    66-599;   58-402; 
182-369. 

Aw).  Div.  48-95,  103;  81-304;  a 

Misc.    5-532;   34-686. 

N.  Y.  Supp.  59-629;  89-924. 

Daly,  7-840. 
1800 

App.  Div.  48-96;  89-6^ 

N.  Y.  Supp.  69-529. 
1801. 

N.  Y.  102-538. 

Misc.  8-587;  18-TL 
1802. 

N.  Y.  56-599. 

Misc.  18-72. 

Barb.  46-287. 
1803. 

N.  Y.  2-182. 

Hun,   58-243. 

App.  DIv.  44-463;  61-447. 

N.  Y.  Supp.  61-33;  70-670. 

N.  Y.  Super.  69-481. 
1894. 

Barb.  29-289. 

Johns.  6-101. 
1895. 

N.   Y.  50-J76. 
N.  Y.  Supp.  88-1004. 
1897. 

Hun.  34-112. 

App.  Div.  61-447;  75-127. 

Misc.  40-30. 

N.  Y.  Supp.  70-679;  77-410; 
122. 
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Civ.  Proc.  7-406. 


it^\  ^^'   15-231,  462;  ^9-114. 

Barb.  22-137. 

Week.  Dig.  14-362. 
1888. 

Hud,    14-263;   54-610. 

N.  Y.  Supp.  124-013. 
1899. 

N.   Y.   8T-108. 

App.  DIv.  90-423. 

Misc.  19-134. 

N.    y.  Supp.  88-415. 
190O. 

App.    Dlv.    15-209;   136-629. 

N.   Y.   Supp.   121-360. 

N.  Y.  Ann.  Cas.  4-174. 
1901. 

N.  Y.  Snpp.  121-380. 

App.   Div.    136-629. 
1902. 

N.  Y.  15-432;  23-4(ia;  24-181; 
36-352;  98-523;  99-258;  108- 
166;  110-504;  117-542;  142- 
203:  101-96;  1C4-58,  146: 
iee-203;  182-393;  183-397; 
197-319;    204-139. 

Hun.  46-538;  49-535;  76-152: 
78-377;  82-307. 

App.  Dlv.  8-510:  11-165;  12-31. 
156,  524;  18-170;  14-51;  21- 
815;  22-522;  23-135:  24-113; 
26-124;  46-309;  62-76;  55- 
11;  57-164,  212:  65-170;  66- 
iS<:  73-363:  79-254:  80-343: 
83-342;  84-550;  88-252;  H& 
252;  91-584;  94-a3:  96-150:  98- 
169,  378.  382;  99-604;  102- 
507;  106-430;  109-612,  794; 
112-143,  356,  744;  118-70,  73. 
80,  109;  121-128,  714;  122- 
589,  817;  12.S.391;  124-352; 
128-544:  130-387:  131-445 
832;    136-329;    137-408;    139- 

1^68^^*"^*'     **^^^'     ^^'' 
Misc.  9-3S5;  13-98;  16-677;  20- 

66;     33-729;     30-123:     42-615; 

59-482;    61-502;    70-341. 
N.  Y.  Supp.  29-571;  47-235;  48- 

36,    940;    60-190;    63-580;    66- 

49;    66-1108:    68-1056;    72-508. 

1053:  78-206:  82-306;  84-10.'S3: 

tS'^i.  **^-i?^'  ^25,  906;  90-5r,;> 
92-914;    94-203;    96-244;    97- 
1107;  98-867;   100-731;  107- 
604;     120-1;     124-660;     120- 

St.  Rep'r.  37-556. 

ClT.  Proc.  19-391. 

Abb.  N.  C.  20-293;  81-249. 

N.   Y.  Super.  64-146. 

^loT-  ;^'S•.  ^«s-    *-387;   4-9;   6- 
121;  9-304.  n.,  385. 

Oonnoly,  1-366. 
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^o,  J-  «?.?-^-3;  142-203;  197- 
319  ;  201-487  ;  204-139. 

Hun,    49-.'535:   8."5-195;   87-411. 

App.  Dlv.  •12-31;  23-135;  26- 
124;  46-309;  47-472-  63-44"^  • 
84.'359  ;  86-'477  ;  88l252  ;  89.' 
f^i'«i^-35;  i*!i'loO;  98-:i82: 
l??-250:  121-128.  714:  13o: 
387;  137-409:  139-452;  144- 
035,   642;   140-68.  ' 

Misc.   49-403:   61-320;    70-341. 

^■nX  '^JifiPi  29-5.1;  ;i4-3r)0;  4M- 
21?Vw.?^"-^^0j  72-9.'?6;  81-356- 
87-906;  88-847;  95-740;  l<ll- 
275  ;   128-931  ;  129-378  ;  130- 

ClT.  Proc.  16-347. 
Connoly,  1-365. 
N.  Y.  Ann.  Cas.  5-121. 
1904. 

N.   Y.  98-523:  11O-504;  117-.')40. 
142-203;     177-384;  '183-407; 

Hun,  78-278;  87-411:  88-364. 
App.    Dlv.    6-43:    S-niO;    2.1-135; 
26-124:  81-450:  47-472;  71-14- 

l^o'^' I^'}JJ?^  350;  81-617:  84. 
3o9;     86-477;     89-252;     94-35; 
98-380 ;      99-185 ;       198-251 
J  21 -128.    714;    122-568;    xm^ 
387;   144-6,35. 
MlBC.    13-98;    10-677;  30-703. 

580  ;  6ft-ll23  ;  70-746, 772  ;  81- 
356;  87-006;  100-463;  107- 
401;    114-893;    129-378. 

N.  Y.  Ann.  Cas.  1-387, 
1905. 

N.  Y.  62-389;  142-203. 

App.  DJv.  26-124:  47-472;  89- 
dh2:  108-250;  121-128.  71?; 
144-633;  140-68.  *  ' 

N.  Y.  Supp.  96-740. 

Abb.  N.   C.  31-249. 
190<S. 

N    Y.  09-122;   138-517;  156-234. 

Hun.  90-170. 

App.  Dlv.  137-408. 

Misc.  23-411;  30-15. 

a\.    Y.   Snpp.   35-736;  72-39. 
1907. 

N.  Y.  106-393. 

Ilnn.   45-riO;   62-553:   79-360 

^JiP-  P^.i'-  «-453:  17-617;  ,r2-.^.89; 
35-272;  44-304:  49-37:  83-474 
91-09:    110-13. 

Misc.  31-390:  42-76;  46-166. 

N.    Y.    Snpp.    66-3;    00-640:   64- 
283;  82-401;  00ll042. 
1008. 

N.  Y.  24-20:  106-203 

Ilnn.   79-.361. 

App.   Dlv.  44-304;  83-474. 

Misc.   46-166. 

N.  Y.  Supp.  60-640. 


NOTB8. 


1913. 

N.  Y.  112-626;  152-69*.  186-405. 
Hun,  29-253;  41-162:  66-363. 
Add.    Div.    17-247:    30-239;   54- 

g7:     117-288:     126-774;     132- 

277;   137-191;   139-420.      . 
Misc.  27-rj90:  30-625:  33-691:  40- 

04  ;  46-152  ;  50-329 ;  51-429. 
N.  Y.  Supp.  33-712:  45-587:  51- 
4    801;    53-349;    58-209;    93- 

1101;   9H-6S4;   100.401:    111- 

116;   117-26;   121-1048;   124- 

14. 
St.  Ucp'r.  3-262;  39-237;  47-781; 

67-582. 
Civ.  Proc.  14-303. 
Abb.  N.  C.   18-149:  20-151. 
How.  57-255. 

N.  Y.  Ann.  Cus.  6-396;  6*193. 
Sabd.  2. 

N.   y.  143-671. 
N.  y.  Ann.  Cas.  l'-22. 
Snbd.  3. 

N.  Y.  52-405. 
Hun,  80-164. 
A  pp.  DIv.  33-160. 
Misc.  18-507. 
Abb.  N.  C.  15-432. 
Week.  Dig.  17-239. 
1914. 

App.  Dlv.  35-428. 
Misc.   <J4-454. 

N.   Y.   Supp.  54-810;  86-224. 
St.   Repr.   16-811. 
N.  Y.   Ann.  Cas.  5-265. 
1915. 
N.    Y.   8-148;   73-292:   122-551. 
Hun.   37-533:   40-316. 
App.   DIv.  4<i-567;  72-60;    102- 

404;    112-501;    118-243;    129- 

64. 
Misc.  13-72;  62-86;  65-17;  73- 

2S0. 
N.  Y.  Supp.  61-1057:  76-336:  85- 

224  :    irH-:?82  ;    116-250  ;    119- 

344  ;  130-947. 
1910. 
Ilim,   15-561;  51-30. 

ij>ir. 

N.    Y.   54-437;   01-155;    136-454. 
Hun.    10-555:    18-47:    20-163. 
App.   Div.  35-124:  8«-.^,91. 
Misc.     20-657:     27-502:     28-253; 

31-504;    32-677;    39-08;    56- 

573. 
N.  Y,  Supp.  27-285;  46-383;  47- 

6.10 :    56-385:    58-341:    59-149; 

66-382;  78-900;  1O7-310. 
1918. 

N.    Y.    61-542;   74-234;   130-232: 

1.^13-80;   101-353. 
Hun.    25-(523:    31-434.    575;    32- 

12;     51-G14;     71-477:     82-570; 

92— 4'»1 
App.    \\\y.    13-225;    32-226;    36- 

51;  58-280. 
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Misc.  6-208;  14-608:  20-182.  216; 

27-529;   80-720;   83-38;  85-73. 

291. 
N.  y.  Supp.  81-737:  65-188:  58- 

412;  64-596;  71-241.  768. 
Civ.  Proc.  14-126. 
Abb.  N.  C.  21^88. 
1919. 
N.  y.  190-178,  192,  196,  197. 
App.    Div.    75-145;   82-457;    84- 

^40:  97-188;  99-482;  112-219: 

131-*?^ 
Misc.     44-400;     54-283:     57-99; 

60-75;    66-221;    67-246;    68- 

532 


N.  Y.  Supp.  77-873  ;  81-836 ;  82- 
034;  W»-856:  104-109;  lOT- 
302;   111-745;   124-968. 

N.  Y.  Ano.  Cas.  6-130. 

L920. 

N.  Y.  190-178.  192,  196. 

App.   Div.   18-225;  82-226;   112- 

Sfl9. 
N.  Y.*  Ann.  Cas.  6-180. 
1921. 
N.  Y.  74-234 ;  183-92 ;  100-178, 

192,   106. 

Hun,  12-491.  

App.   DIv.   13-225;  82-226;   112- 

219 
Misc.*  80-720;  66-22L 
N.  Y.  Supp.  64-596. 
N.  Y.  Ann.  Cas.  O-ISO. 
1822. 

rs.  Y.  183-92,  286  ;   190-178,   192, 

196. 
App.   Div.   18-225;  82-226;   112- 

219. 
Misc.   66-221. 
N.  Y.  Supp.  52-9TS. 
.  N.  C. 


Abb. 

Keyes,  3-562. 

N.  Y.  Ann.  Cas.  6-130. 

1023. 

N.  Y.  190-178,  192,  196. 

App.  DIv.  13-225;  82-226;   112- 

219 
Misc. '27-529. 

N.    y.    Supp.   68-412;   11«-781. 
N.  Y.  Ann.  Caa.  6-130. 
1924. 

N,  Y.  190-178,  192,  196. 

App.  Div.   18-225;  32-226;   IIS- 

219. 
N.  Y.  Ann.  Cas.  6-130. 
1925. 
N.    y.    126-280;    126-842;    ISO- 

394;     152-366:    160-877;    171- 

403;    17.%-432:    177-509;   193- 

341;  198-411  ;  204-9. 
Hun,  84-143:  60-32;  65-210;  71- 

422.  542;  74-8;   82-90:  89-271. 
App.  DIv.  8-185;  \0-549:  19-394: 

21-1.-5;  23-12f}:  S4-74:  25-337; 

2€U14l;    33-fi:    34-198:    40-83; 

50-26:  55-41:  68-119.  536:  67- 

368:    68-233;    69-IT7;    76M06; 
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83-107,  118;  96-401;  102-338, 
340;  104-54;  112-607;  .  lift- 
534;  117-666;  134-272;  140- 
606. 

Misc.  O-407;  25-548:  20-226;  30- 
496;  38-105;  42-629;  4«- 
88;  »7-368;  00-424;  07-214, 
300;    70-317. 

N.  Y.  Supp.  44-7G7;  47-402;  49- 
1088;  54-479,  480;  56-841:  57- 
632;  ei-570;  03-659 :  07-27;  OH- 
IGl.  051;  73-1003:  74-813;  78- 
779  ;  89-112  ;  02-484  ;  93-349  ; 
95-81  :  122-032 ;  125-865 ; 
127-756;  188-129. 
1920. 

N.  y.  11-376.  390;  12-52:  72-583. 

Hun,   58-2b4;  74-345;  87-510. 

App.     Dlv.     25-93;     47-119;    70- 

361;  88-586. 

TiflKO.  30-566:   00-140. 

N.  y.  Snpn.  34-286;  48-882;  03- 
1027;  f»-193. 
1927. 

N.  Y.  107-225, 

Hun,  87-510. 

App.  Dlv.  47-110;  88-586. 

Misc.  30-566;  0(J-140. 

N.    Y.    Supp.    03-1027;    86-193; 
123-273. 
1928. 

App.  Dlv.  47-119;  70-361. 

N.   Y.  Supp.  34-286. 
1929. 

N.  Y.   107-225. 

App.  DiT.  47-119. 

MiBO.  00-140. 

N.    Y.    Supp.    03-1027;    123-273. 
1930. 

N.  Y.   10-104:  72-583;  150-136; 
187-8;    200-147. 

Hnii.  29-44. 

App.  Dlv.  87-6;  88-585. 

Misc.   30-566. 

N.   y.   Supp.  03-1027;  85-193. 
1981. 

N.  Y.  75-316:  147-225;  114-318. 

Hun,  73-429;  87-510. 

App.    Dlv.   87-4. 

\nBc.  00-140. 

1932. 

N.    Y.   121-194;   141-138. 
Hun.   3-706;   8-313;   10-625;  37- 
803. 


App.   IMv.   1-517;  T-169^ 

Ml8C. 


19-171:  24-045:  20-140;  35- 
329:  50..'}29,  408. 
N.     Y.     S'lpp.    50-805;    09-533; 
lfl«-1044. 

N.  Y.  Super.  59-320. 
1933. 

N.    Y.   4-514;   141-138. 

Hun,   19-569:  37-303. 

App.    Dlv.    1-517:    52-531;    84- 

564:   117-ir)l. 
Misc.     19-171:     Sn-.^L^O:     5O-.320. 

408;  58-::34;  02-2.''.6. 


N.  Y.  Supp.  44-194:  60-006;  05- 
478;  82-481;  98-684. 
1034. 
N.  y.  141-188. 
App.   Dlv.   1-617. 
aA.sc.     10-171;    85-329;    50-329, 
408. 
1035. 
N.   Y.  141-138. 
App.   Dlv.  1-517. 
Misc.     19-171;     85-829;     50-829, 

408 
N.    Y.'  Supp.   44-194. 
19.S0. 

Misc.   19-171;  50-329. 
1937. 
N.  Y.  4-514;  51-1-  92-581;  108- 
274;  121-277;  191-448. 

Hun,  22-228. 

App.  Dlv.  52-530;  84-504;  117- 

285. 
Misc.  20-413;  27-208:  50-329. 
N.     Y.     Supp.     82-841;     98-684; 

102-317. 
1038. 
App.  Dlv.  62-530;  117-286. 
Misc.  20-413;  50-329. 
N.   Y.   Supp.    102-317. 
1939. 
Hun,  19-184. 

App.  Dlv.  84-504;  117-286. 
Misc.  27-208;  50-329. 
N.    Y.    Supp.    82-841;    102-817. 
1940. 
App.    Dlv.   117-288. 
Misc.  5O-320. 
1041. 
App.    Dlv.    117-288. 
Misc.  50-329. 
1943. 

Hun,  73-4. 
Misc.  35-364. 
1940. 
App.   Dlv.  05-467. 
Misc.   37-519:  40-634;  58-611. 
N.   Y.  Supp.  73-07;  83-71. 
Abb.  N.  C.  24-400. 
1947. 

App.    Dlv.    04-615;   132-851. 
Misc.   30-462. 
X.    Y.    Supp.    72-291. 
194S. 
N.   Y.  57-161:   128-130;  153-384. 
Uun,  34-163;  38-237;  40-394;  90- 

148. 
App.    Dlv.    8-468;    41-508;    70- 

408:     118-179,    622;    119-419; 

127-00:'.:   130-027:    13-1-5(1.  09, 

72;    135-183;    140-613.    620. 
Misc.     19-673:     20-1 4S;     ;*7-.->21; 

4:i-lS5:    6,3-350;    54-131;    02- 

92;    07-580. 
N.    Y.    Supp.    44-42:   50-784;   7."5- 

1070:    78-770;    1O3-140,   465;. 

104-447:      H»r»-844:      114-401; 

116-.'?93;      118-712;      120-41; 

121-782;    125-1045. 
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nt.  RepT.  48-e»T. 
Civ.  Proc.  «-J10. 
Abb.   N.  C.   22-211. 
N.  Y.  Ann.  Cas.  4-8W. 

^'i?^.   5B-R25;  122-197. 

Ann'  nfv  ^^^51 ;  100-565  ;  118- 
TtoP  136^27 .;  140-617 

Abb.  N.  C.  2T.261. 

^'apI;.  Div.  130.627. 

^'n  *Y%e.317;  141-236.  ^^^ 
H„n    25-16;   2T.529;  80-322. 
App!    niv.    130-627. 
Misc.  i»-240 
St.  Rep'r.  52-818. 

*^*'y     BB.525;   87-161:    tS88-129. 
Hiin     lB-204:    16-219. 

118-712.  ,^   ^_^ 

Misc.  5a-470;  54-131. 

^^N^Y    36-569;  40-511;  57-161. 
App.   Dlv.  33-279. 

N.  Y.  Ann.  Cas.  6-260. 

1951. 

V    y.  73-535.         ^^^ 
N.  Y.  Supp.  11«-712. 

*®N^'y.  Supp.   118-712. 

How.  Pr.  11-418. 

imrb.  26-437. 
1053. 

N.  Y.  101-539. 

Hun.  32-612. 

N.  Y.  Supp.  11«-712. 

^^Aifp.  Div.  11»-t-l2-  ,^ 
Misc.  43-188;   54-132. 

N.   Y.   Supp.   lis- <  1-2. 
^^'app,  Div.  6-415;  130-628;  135- 

N.^  Y:  Supp.  11S-T12;  120-41. 

1956.  ^^ 

N    Y.   128-129. 
App.  Div.  8-469 
>r.  Y.  Supp.   118-712. 

195T. 

N.  Y.  0-349. 
Hun.  O-708. 
App.   Div.   123-37. 
NY.   Supp.   107-868. 
195S. 

Misc.  35-717. 

N.  Y.  Ann.  Cas.  6-260. 


11961. 

I     N    Y.  30-506. 

App.    DiT.    137-865. 
N.    Y.    Supp.    122-852. 

1962.  ^„  -,., 

1965. 

N.  Y.  67-585. 
1966. 
NY.  87-586;  59-83. 
Hun,  7-114;  49-197. 

*^'y     63-202;   12-522:    134-301. 
Hun     54^438;   58-243.       ^ 
Ap">  '  Div.  37-'l21 ;  147-669. 
NY.   Supp.  56-1130. 

lO'''''- 

N.  Y.  189-471. 

^^N^V   27-45:  49-125:  62-576:  W5- 

525;   62-186;   80-117:   101-o39. 

Hun,  90-148. 


msc.    lO-673j^67-578._^ 


Ty.  I'upp;  124:782;   125-1045. 

1984. 

Hun.  40-316  -,-,,-, 

1      App.  Div.  30-96:  44-463. 
Misc.  37-621. 
N.  Y.  Supp.  T5-1076. 

1985. 

N.  Y.  52-576. 

N .  Y.  Supp.  l^ti';     ^  .,0.1  n  • 
App.      Div.     61-14  <;      118-17W, 

^19-419. 

Misc.  54-132. 

Civ.   Proc.  2-295. 

1990.  ««  «^- 
App.  Div.  127-647. 

1991.  -.^  «B    o^ 
Misc.  8-158;  84-».  84L^^ 
N.  Y.  Supp.  29-329:  69-461, 
Civ.  Proc.  23-419. 

*^A?p.   Div.  127-909. 
Misc.  57-31. 
N.  Y.  Supp.  107-1020. 
Civ.  Proc.  6-297. 

1993. 

N    Y.  129-360. 
App.  Div.  85-412. 

I  ***Ad'p    Div.  48-560;  8R-4W^  ^^^ 

^1?S;.  35-670;  ^>r  1  ^^ '•  "^^50 ' 
N     Y.    Supp.    62-897;     7»->50, 

'lOt>-321. 

1995. . 

Misc.  29-55. 

N.  Y.  Supp.  61-961. 

5[pn''  vur'^m:  a»-UO-.  «^ 
289;  88-686. 
1082 


NOTBS. 


Ml8C.  62-315. 

N.  Y.  Supp.  85-193;  114-1077. 


N.  T.  Supp.  88-401. 
1099. 

Civ.   Proc.   15-19,  379. 

Misc.   57-.34. 
N.  Y.  Supp.  lor-1020. 
2003. 

Civ.  Proc.  15-19. 

Civ*.   Proc.  16-19. 

Misc.  57-35. 

N.  Y.  Supp,  107-1020. 
2006. 

Hun,  64-376;  76-120. 

Misc.  8-158. 
2000. 

Misc.    57-35. 

N.  Y.  Supp.  167-1020. 

N.  Y.  Supp.  107-949. 
App.  DIv.  123-274. 
2008. 

N.  Y.  183-476. 
Misc.  14-33. 
2011. 

N.  Y.  183-475. 
N.  Y.  Supp.  36-237. 
2016. 

N.  Y.  122-238;  187-4ia 
II un,  88-260. 

App.    Dlv.    31-122;    57-143,    384; 
7K-3Gr>:     77-149;    86-12;    133- 
171;    189-472. 
Ml.sc.  13-078. 
N.     Y.     Supp.     68-279;    78-175; 

1026;  114-200. 
Abb.  N.  C.  29-182. 
2016. 

N.  Y.  133-210. 

Hun    84—169. 

App.'  Dlv.  23-384;  76-365;  86-12; 

93-197;  129-499. 
Misc.    14-617;    27-458. 
N.  Y.  Supp.  58-118;  78-175;  83- 

CIv.   Proc.  11-180. 

Week.   Dig    22-565. 
Siibd.  2. 

Hun.  32-537;  38-282;  88-260. 
_  App.   Dlv.  28-386. 
2017. 

N.   Y.   136-81. 

Hun.  69-323. 

App.  Dlv.  32-184;  47-385;  QfU 
322;  75-365;  129-409:  133- 
187. 

Misc.    19-678;    29-455;    71-354. 

N.  Y.  Supp.  61-1093;  62-211;  74- 
.     70;  78-175. 

St.  Rpp'r.  36-750. 

Abb.   N.   C.  29-177. 
Svbd.  3. 

Hun,  46-409. 


2018 

App.  Dlv.  75-365;  120-499. 
N.  Y.  Supp.  78-175. 
2019. 

N.  Y.  89-460;  186-172;  187-41& 
App.    Dlv.    47-387;    57-151;    75- 

365;  86-12;  129-499. 
Misc.  29-455;  67-84. 

N.  Y.  Supp.  61-1093;  78-175;  88- 
245;   107-1020. 

Civ.    Proc.   6.290. 

How.  69-287. 
Sabd.  1. 

App.  Dlv.  81-122. 
Subd.  6. 

N.  Y.  170-6S. 
2020. 

App.    Dlv.    47-384;    75-365;    94- 

402. 
Misc.  57-32. 
N.     Y.     Supp.    78-175;    88-343; 

107-1020. 
2021. 

App.  Dlv.  75-365;  94-403. 
N.   Y.  Supp.  78-175. 
2022. 

App.  Dlv.  75-365;  94-403. 
Misc.  8-153. 

2028.^-  ^°^P'  '^"^'^• 

App.  Dlv.  75-365. 

X.  Y.  Supp.  78-175. 
2024. 

Anp.  'Dlv.  75-365. 

MISC.  67-38. 

N.  Y.  Supp.  78-175. 
2025. 

App.  Dlv.  75-365. 

N.  Y.  Supp.  78-176. 
2026. 

N.  Y.   186-173. 

App.    Dlv.    47-385;    57-142.    181; 
75-365. 

Misc.   8-153;   29-455. 

Snbd.    1. 

N.  Y.  Supp.  68-201. 
2027. 

App.  Dlv.  75-366. 

MI.sc.  19-678;  67-35. 

W.  Y.  Supp.  78-175;  107-101»0. 
2028. 

App.   Dlv.  31-122;  75-3C5;  127- 

Mlsc.  19-678 ;  67-40. 

N.  Y.  Supp.  78-175;  107-1020. 

App.  Dlv.  75-365i 

App.  Dlv.  75-365. 
N.  Y.  Supp.  78-175. 
SO.tl. 

N.  Y.  100-20;  111-584. 
Hun,    81-341;   86-73. 
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Add.  Dlv.  6-417;  81-123;  BT-MS; 
%.3C5;        70-136;        15BO-64 ; 

13»-r)00;    140-479. 
Misc.    »2-218;    72-425.        ^    ^^ 
N    Y.  Siipp.  te.717:  ««-59;^78- 

175;   70-1040;    113-504;   125- 

483;   181-349. 
How.  67-111. 
2082. 

N.  Y.  07-212.  ^  ,^ 

Hun.  25-307.  5«):02-37J. 
Ann.    Div.    07-148:    70-135;    8R- 

194;    KC-12;    133-185. 
5I1SC.    37-035;    68-808;    74-490. 
N.  Y.  Supp.  7(I-2S0:  70-1040;  88- 

135,    245;    117-524;    123-686; 

124-1074. 
Civ.    rroc.    11-180;    13-214,   313. 
How.    N.   S.   1-135. 
Snlul.  1. 

Hun,  34-466. 
Snbd.  2. 

N.   Y.   100-20;  128-185. 

Hun,    34-398.    465;    81-341;    88- 

261;  02-477.  „^^     ^„^ 

App.    Dlv.    6-421;    23-386;    130- 

.'SOl. 
Misc.    24-532:    71-353. 
N.    Y.    Supp.    ;i4-734;    128-610. 
Civ.    Proc.    7-409. 
Abb.   N.   C.   15-463. 
Subd.  3. 

Hun,  32-594. 
Misc.  8-158,  166. 
Snbil.  4. 

App.   Dlv.    121-314. 

2033 

N.  Y.  100-20;  142-830;  162-442; 
187-27. 

Hun,    25-.307:    34-393.    465:    40- 
44;  64-455. 

App.   Dlv.  «-421;  57-148. 

Misc.  24-532. 

N.  Y.  Supp.  83-185. 

St.  Rep'r.  46-598.^^  ^^^ 

Civ.  Proc.  0-406;  18-318. 

How.   N.  S.  1-135. 
S)ab«1.  1. 

N.    Y.    100-23. 

Hun,  48-590. 
Snb4l.  3. 

Hun,    25-590. 

St.  Kep'r.  46-577. 
Snbd.  4. 

Hun,   25-590:   48-590. 

App.   Dlv.  85-194. 
Snbd.  5. 

Hnn,  48-590. 
Snbd.  6. 

App.  Div.  34-588;  85-194. 
203f. 

N.  Y.  100-20;  128-180. 

Hun,  25-587:  64-455;  75-281:  02- 

App. 'dIv!" 6-421:  23-386;  57-148. 
Misc.   8-166. 


N.   Y.  Supp.  123-686. 

Abb.  N.  C.  15-461. 
2035. 

App.  Dlv.  5T-148. 

Misc.  61-30a 
2036. 

Hun.  50-243.^^  ^^ 

N.  Y.  Supp.  1OO-503. 

Misc.   71-864. 
2037. 

N.  Y.  100-20. 

Hun,  77-96. 

Misc.   65-119. 

N.  Y.  Snpp.  110-825. 

Civ.  Proc.  14-28. 

Cr.  Rep.  3-547. 
2038. 

N.  Y.  162-441. 

Hun.  48-166. 

Misc.  50-510.    ^^^    ^^  ^^^ 

N.  Y.  Supp.  61-1096  ;  86-887 ; 
153:  116-62. 

App.    Dlv.    146-98. 

St.  Rep'r.  53-986. 

Civ.  I»roc.  14-244. 
Snbd.  1. 

N.  Y.  111-587. 

Hun,  47-600. 

App.  Div.  38-113. 

Misc.  29-455. 
Snbd.  2. 

Hun.  41-104. 

App.  Dlv.  37-TL 
2080. 

N.  Y.  128-180.  ^ 

App.^  Dlv.    6-417;   58-135;    133- 

MiBC.   33-400;  84-090. 

N.  Y.  Supp.  68-59;  117-524. 

Civ.  Proc.  14-28. 
2041. 

Misc.  8-153;  34-26. 

N.  Y.  Supp.  20-329;  68-461. 
2042. 

App.  Dlv.  57-151. 
2050. 

Mi.sc.  10-249 :  74-252. 

N.  Y.  Supp.  133-936. 

Civ.  Proc.  13-193. 
Snbd.  1. 

App.    Div.  11-329. 
2051.  ^^ 

N.  Y.  Supp.  188-^6. 

2054. 

Hun,  41-188. 

Cr.  Rep.  4-289. 
2057. 

Hun,   41-188, 

Cr.  Rep.  4-280. 
2058. 

K.  Y.  06-381;  188-440. 

App.    Div.  6-424;   104-48 ;    120* 
817;    139-472. 

N.   Y.  Supp.  93-277;  1»4.47. 
20."SO. 

N.  Y.  lOT-eOH. 
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App.  DlT.  2-103 ;  125-130 ;  14R- 

802. 
N.  Y.  Supp.  109-531. 
Civ.  Proc.  14-241. 
2060. 

App.    Dlv.    68-234;    130-472. 
N:   y.    Supp.    124-47. 
Or.  Rep.  »~457. 
2000 

App.  Dlv.  81-122;  104-48. 
KT  Y.  Supp.  114-209. 
20O7. 

N.  Y.  142-278. 
Hun,  66-288;  70-562. 
App.  Div.   107-229;   120-98. 
MUc.  ai-o50. 

N.  Y.  Supp.  65-659 ;  04-1101. 
Civ.  Proc.   16-379. 
N.  Y.  Super.  54-184. 
200S. 

N.   y.   135-76. 

Hun,  50-479;  63-514. 

App.    Div.   20-27;   50-288;    126- 

87;  138-561. 
Misc.  61-lia. 
N.     Y.     Supp.     46-645;     63-993; 

110-148;    114-307;    123-294. 
Abb.  N.  C.  20-177. 
2069. 

N.  Y.  185-76. 

App.    Div.    126-87;    188-561. 
N.    Y.    Supp.    110-148;    123-294. 
2070. 

N.    Y.   00-620:    102-95;    135-522; 

140-223,    418;    200-452. 
Hun,     34-584;    47-545;     65-296; 

70-503;  .01-311. 
App.    Div.   5-254;  8-552;   12-506, 
5.37;    20-50,    342;    33-324,    629; 
36-519;     44-400:    48-560;    4fli- 
124;  52-180:  53-94:  70-43;  85- 
409;     00-94;     107-229 ;     12(»- 
98;   145-654. 
Misc.     12-460;    14-42.   213;     16- 
306;    17-674;    10-673;    27-337: 
83-701;    30-369,    454;    42-U7; 
51-75;   60-205. 
N.  Y.  Supp.  36-999;  46-727.  898; 
60-703:     62-897:     65-58,     926; 
68-1106;  70-828;  04-1101. 
N.  Y.  Ann.  Cas.  6-355. 
2071. 

.   App.  Dlv.  44-401. 
Misc.    54-344.     . 
N.  Y.  Supp.  60-703;  104-122. 
N.  y.  Super.  54-184. 
2072. 
Hun.  70-662. 
Cfv.  Proc.  10-175. 
2078. 

Hun.  80-453. 
2074. 

Hun.  80-453. 
2075. 

Hun.  60-105;  80-454. 
App.    Dlv.    6-28:    106-506;    114- 
171;    138-561. 


N.     Y.     Supp.     04-754;     00-593; 

123-294. 
Civ.  Proc.  15-379. 
2076. 
N.  Y.  164-289. 
App.    D!v.>  6-eft;    20-9;    S8-414; 

60-288:    67-446;   74-217;   114- 

171;    138-561. 
Misc.  22-384:  27-670. 
N.  y.  Supp.  90-593;  128-294. 
N.  Y.   8upor.  54-184. 
Week.   Dig.   11-87. 
2077. 
Hun,  46-20C. 
App.    Div.    6-28:   20-12;   45-ir.3: 

80-92;    138-660. 
N.     Y.     Supp.    61-149;    85-438; 

124-746. 
St.  Rep'r.  11-403. 
2078. 

App.  Dlv.  80-92. 
N.    y.    Supp.    124-746. 
2070. 

Misc.  27-830. 
N.  Y.  Super.  64-184. 
N.  y.  Supp.  124-746. 
2080. 
Hun,  00-530. 
App.  Dlv.  50-288. 
N.  Y.  Snpp.  68-993. 
2082. 

N.  y.  15O-280. 

Hun.   91-819. 

App.    Dlv.    24-567;    87-414;   45- 

153;    46-.^14;    52-375:    74-217; 

77-500;    78-347;    H2-571:    113- 

316;     128-278;     126-88;     138- 

560;   180^92. 
Misc.    13-734;   20-28.   89;  28-40. 

33-352. 
N.  Y.  Supp.  40-760:  61-149,  655; 

68-446;    78-1051;    79-989;    01- 

900  :    107-1101  ;    123-294. 
Civ.  Proc.  10-416. 
N.  Y.  Super.  63-66. 
2083. 
Hun.  01-819. 
App.    Dlv.    44-468:    74-217;    77- 

500;    78-344;     123-278;     126- 

87 
MlBc!  12-470;  18-734;  20-29;  46- 

183. 
N.    Y.    Stipp.   36-213:   61-41;   77- 

521;     78-1051;    70-980;     01- 

900:  107-1101;  110-148. 
St.  Repr.  8-202. 
N.  Y.  Super.  54-184. 
How.  61-57. 
N.  Y.  Ann.  CflB.  6-248. 
2084. 

N.  y.  104-188. 

Hnn.  &0.479. 

App.  Div.  7l-tll7 :  77-.-;00 ;  123- 

•.'7S:   124USS. 
MlHO.  33-3.VJ:  45-182:   61-113. 
N.  Y.  Snpp.  77-521;  78-1051;  Ol- 

000;  107-1101;  110-148. 
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aoss. 

App.  DiV.  113-316. 

^^lun,   73-303;   8».230;    1»4-187. 

App.    Dlv.   39-639;    42f-2ol;     6H- 
350;  95-77;  139-81. 

Misc.   9-406;   33-352. 

N.    y.    Supp.    OH-446.    1101;    88- 

^493;  11^-367;  180-1043.. 

How.  04-523. 
2087. 

App^'  PIt:^4^6-314;  48-432;   113- 

rtlO;    138-562. 
Misc.   73-271.  ^..^  „^- 

N.    Y.    Supp.    123-294;    130-865. 

2088 

N.   Y.  118-101;  161-386. 

Hnn,   91-319.  ^^^ 

App.     Div.    9-59;    20-11 ;    11«- 

850;    139-94.  ^    ^ 

Misc.  13-734;  20-28;  31-560;  88- 

596 
N.  Y.'  Snpp.  35-213;  49-760;  64- 
681;   121-819;  123-845. 
2089 

N.  Y.  Supp.  130-865. 
2090 

N.'y.   133-222;  142-278;   184- 
32. 
2091. 

N.  Y.  186-394. 

App.   Div.    105-002;    145-531. 

Misc.  68-305. 

N.   Y.    Supp.    109-321. 

2092. 

N.  Y.  184-32.  ,,  ,o. 

App.  Dlv.  112-429;  145-531. 
MiBC.    32-4.  ^^^  ^^ 

N.  Y.    Supp.   66-129;  98-507. 

2093. 

N.  Y.  184-32. 
App.  Div.  145-531. 
Misc.  32-4. 
Week.   Dig.  10-394. 
2094. 

N.  Y.  184-32. 

App.   Dlv.  61-104;  145-531. 

2095. 

N.  Y.  184-32. 

App.  Div.  145-531. 
2096. 

N.  Y.  184-32. 

App.  Div.  145-531. 
2097. 

App.   Div.   55-260, 

Misc.    41-290;    54-31. 

Weel£,   Dig.  10-3JM.^^^ 

N,   Y.   Supp.    103-1081. 

2099. 

App.  Dlv.  113-316. 
Misc.  41-290,  431. 
21 OO. 

App.   Div.   73-349:  79-24. 
N.  Y.  Supp.  79-905. 
How.   61-514. 


2101. 

App.   Dlv.   120-818. 
N.  \-.  Supp.  106-809. 
2102. 

N.  Y.   186-394. 
App.    Dlv.   120-818. 
N.  Y.  Supp.  106-809. 
2119. 

How.  67-124. 
2120. 
N.    Y.    48-513;    61-442; 

66-600;  68-463:  79-582;  85- 
655;  106-199:  106-64,  671; 
110-495;  112-608;  121-J»1; 
131-468;  139-55:  147-337; 
152-311.  430;  163-381;  164- 
437;  138-421;  166-47,  473; 
168-488. 
Hun,     25-602;     44-172;     68-160, 

598;  72-369. 
App.    Dlv.    4-544;    7-294;    2€>-3: 
27-532:     32-182;     43-378;    44- 
241;    61-200;    63-436:    68-197; 
77-149;    81-118;    86-276;    101- 
427;    116-891;    123-594;    124- 
l.-i5;  127-853. 
Misc.  80-643 ;  61-191 ;  63-367. 
N.    Y.    Supp.   6-231;  68-649;   60- 
615  ;  71-700  ;  74-94  ;  94-1107  ; 
108-49,  726;  133-931. 
St.   Ilcp'r.  :i5.413;   70-844. 
Civ.  Proo.   19-318;  80-39& 
Abb.   N.   C.   14-495. 
Snlul.  2. 
II uu.  68-698;  72-369. 
App.   Dlv.   41-546;   107-274. 
Misc.   27-39. 
St.  Uep'r.  38-730. 
2121. 
N.    Y.    143-166;    162-216;    166- 

462. 
Hun,  88-139. 

App.  Dlv.  4-544;  22-177;  T7-15a 
N.   Y.   Supp.  47-1023. 
2122. 

N.  Y.  166-478. 

Hun,  49-476;  68-598;  61-88;  88- 

139. 
App.    Dlv.    4-544;   77-150;    lOl- 

427;   106-46;   112-98. 
N.  Y.  Supp.  34-592;  4O-S40;  71- 

1045;  92-22:  97-1115. 
St.   Uep'r.  32-543;  39-615. 
Saba.  1. 

N.    Y.    104-370;    146-1;   160^2ia 

Hun,  21-527;  88-138. 

App.   Dlv.  4-265;  26-93;  48-540; 

57-136;  64-239. 
N.  Y.  Supp.  60-127. 
St.  Ropr.  36-1004. 
SQbd.  2. 

N.  Y.  129-549;  162-2ia 

Hun.     28-329;     67-282;     60-232; 

61-60. 
App.   Dlv.  4-265;  8-897. 
Misc.  87-458. 
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St.    Rep*r.    30-1004;    38-22,    780; 

39-610,  73». 
Civ.  Ptoc.  16-128. 
Abb.  N.  C.  14-495. 
Snbd.  8. 

App.  DIv.  106-46. 
St.   Itep'r.  8-722;  29-866;  88-20. 
2123. 

App.  DIv.  TT-150. 
2124. 
App.  DIv.  62-492;  77-im>. 
N.  Y.  Supp.  Tl-137. 
2125. 

N.    Y.    126-360;    1S2-398;    166- 

168. 
Hun,     22-551;     47-407;     64-206; 

66-93  *  82—6 
App.    Div.     6^68;     22-165;     33- 

278;    41-497;    47-552;    61-202; 

63-624:  77-160;  83-61;  87-59; 
100-184,   191;   102-334;  106- 

46.  90;   122-284;  133-504. 
Misc.     14-119;    30-647;    89-603; 

42-118. 
N.    Y.     Supp.    30-1107;     68-739; 

SS-670;    60-614,    1000;    62-662: 

64-269.    676;    82-626;    91-675; 

92-444  :  94-319  ;  96-897  ;  106- 

908;   117-676. 
St.   Rep'r.   69-628. 
N.  Y.  Anu.  Cas.  2-246. 
2126. 

N.  Y.  126-363. 
Hun.    22-515. 
App.  Div.  77-160. 
St.  Rep'r.  32-.543. 
Week.   DIv.  10-290;  11-116. 
Svbd.  3. 

N.  Y.  Supp,  3-142. 
2127. 

N.    Y.    102-630;    104-369;    135- 

245. 
Hun,  76-149:  82-339. 
App.     Div.     15-56:     17-203;    22- 

174;  27-588;  30-52;  64-2.'i9:  70- 

144;     77-150;     87-59;     99-414; 

100-19U,  191;  131-102. 
Misc.   9-251;   30-643;  40-134. 
N.  Y.  Supp.  50-506:  71-1044;  78- 

942;    81-820;    91-258;     107- 

689;  116-275. 
2128. 

App.  Div.  30-53;  77-150. 
2129. 

N.  T.  97-87. 

Hun,  25-186;  80-488. 

App.  Div.  1-187;  17-202;  75-569; 

77-150. 
Misc.  40-135. 
N.  Y.  Supp.  30-494;  78-888;  81- 

280. 
2130. 

App,  Div.   77-150. 
8181. 

Hun.  48-602. 

App.   Div.  34-597;  77^180. 


Misc.  .39-452. 
N.   Y.  Supp.  80-194. 
Abb.  N.  C.  10-83. 
2182. 

N.    Y.   169-436. 
Hun,  40-176. 
App.  Div.  77-150. 
2133. 

N.  Y.  181-306. 
Hnn,  C4-206. 

t^P-  ^y-  ?^3^5;  77-150. 
Misc.  62-315. 

N.  Y.   Supp.  68-1058;  Ai4-io77 
2134.  ^""• 

N.  Y.  143-167. 

App.  Div.  77-149 ;  99-415  ;  103- 

395;  146-134. 
Misc.  63-143. 
N.    Y.    Supp.    91-258;    92-1112; 

180-567. 
2135. 

N.  Y.  112-235;  149-554. 

Hun,   64-337. 

App.  Div.  50-59;  53-342;  77-150; 

78-434  ;  86-282  ;  99-415  ;  103- 

395;  111-396;  134-563;   140- 

69;  146-134. 
Misc.    7-217;    57-30. 
N.    Y.    Supp.    SO-300;    92-1112; 

97-700;     106-1079;     119-641; 

124-328. 
Civ.  Proc.  19-318. 
2136. 

N.  Y.  73-437. 

Hun,  6-625,  652;  80-487. 

App.    DIv.    17-562;    45-504;    75- 

569;     77-150;     78-434;     146- 

135. 
N.  Y.  Supp.  30-494;  78-333;  80- 

300;  130-567. 
Abb.  N.  C.  10-38. 
Week.  Dig.  10-390. 
2137. 

N.  Y.  110-509;  181-306. 
Hun,  92-14. 
App.   Div.  77-150, 
Misc.   40-13.'>. 
N.  T.  Supp.  81-280. 
2138 

N.  *Y.    106-64;     119-502;     149- 

554;    166-170. 
Hun,   19-C:  25-111;  72-360;  86- 

515;  90-53;  91-08.  2,34. 
App.   DIv.  27-75;  45-504:  50-58: 

51-108;     53-342.     617;    58-345; 

77-150;  88-52;  86-280;  97-285; 

99-415;      113-316;      114-109; 

129-208:   1. 12-000. 
Misc.   14-177. 
N.   Y.   Supp.   25-874:  35-89,   46,^; 

61-400;    65-707:    68-1058:    89- 

920;  91-2.')8;   113-861;   117-81. 
2189. 
Hun,  61-85:  91-99. 
App.    Dlr.    .S9-34:    45-505;    77- 

l.no:  99-415;  146-135. 
Misc.  14-178. 
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N.  Y.  Sunp.  25-874:  35-463;  54- 

430;    61-400;    91-258;     130- 

567. 
2140. 

N.    Y.     72-415;     82-358;     98-97; 

97-203:     98-335;     100-85,   680; 

12G-157,    364;    161-664;    152- 

317;  100-164,  476. 
Hun.  .  24-69;     29-126;      38-273; 

45-56,     310;     47-451;     81-313; 

84-06. 
Add.    DIv.    »-444;    5-526;    30-53; 

aft-TO;    37-45;    54-615;    74-5^ 

604;    77-150;    78-259;    80-31S; 

92-245;     9€l-3;     98-620:     lOl- 

218,    431;    106-232;    110-3.   70; 

114-356:     124-155;      127-853. 

930;  132-668;  134-604;  144- 

451. 
Misc.*  4-326;  7-206;    14-119;  39- 

450'   66-484 
N.  Y.'Supp.  25-874:  66-198:  80- 

194;    86-482:    87-72:    88-1060: 

90-194-    91-715:    96-597.    862; 

99-1045;      108-726;     111-924. 

112-139;    122-04;    129-349. 
St.    Rpp'r.  9-609;  49-48;  '69-623; 

70-846. 
Abb.  N.  C.  17-366;  20-48. 
Week.   Dig,   13-207;  16-156;  17- 

1G9. 
N.  Y.  Ann.  Gas.  2-246. 
Svbd.  1. 

N.   Y.    143-167. 
Hun.   68-598. 
fit.   Rep'r.  36-413. 
Civ.  rro'^.  9-338. 
Svbd.  2. 
Hun,  58-598. 
App.   I>iv.   132-66& 
St.   Rop'r.  35-413. 
Subd.  3. 

Hnn,     34-322;.   36-185;     44-576; 

47-452;    68-598;     74-170;    85- 

608. 
App.    DIv.    4-281;    32-182;    132- 

668;   138-173. 
N.    Y.    Supp.   23-113;   123-349. 
Civ.   Proc.  9-338. 
Svbd.  4. 
K  Y.   112-609:  119-507. 
App.   Div.    1-534;  4-260;  26-595. 
Misc.   14-229. 
St.  Rep'r.  30-999. 
flnbd.  5. 

N.  Y.  92-306:  106-2C2;  110-498 

119-507:   123-637;    142-354. 
Hun.     25-603;     44-295;     60-234 

74-254:    92-5^9. 
App.  Div.  2-538;  4-266;  42-368 

106-607. 
Miso.    7-2S0<    13-22:    14-229. 
N.  Y.  Supp.  6-395  ;  94-366.  477. 
St.    Rep'r.    11-577:    15-110:    20- 

913:    27-87.    131;    32-8.'?9:    33- 

966;  36-999;  39-613;  48-202. 
Abb.  N.  C.  17-372. 


2141. 

N.  Y.  100-89;  106-257:  110-491; 

112-507:    126-147.   360. 
Hun.     42-581;    44-293;    60-234; 

61-64;   81-313;   88-140. 
App.    Div.    1-70:  22-174:   39-247; 

77-148:  »0-283;   124-155. 
Misc.  7-206. 
2142. 

N.   Y.   132-367. 
App.  Div.  77-149. 
2143. 

App.   DlY.  42-251;   77-150;   114- 

170. 
N.  Y.   Supp.  49-207;  69-10;  99- 

679. 
Abb.  N.  C.  18-246. 
2144. 

Hun.  22-4701 
App.  Div.  77-15a 
Misc.  80-643. 
2145. 

App.  Div.  77-149. 
2146. 

App.  Dlv.  4-644;  77-149. 
2147. 
Hun.  40-176. 
App.  Div.  77-15a 
2148. 

N.  Y.  143-228. 

Hun,  82-258. 

App.    Div.    67-151:    77-149:    86- 

12;  129-499. 
Misc.  34-25. 
N.  Y.  Supp.  114-499. 
2231. 

N.  Y.  28-66:  169-890. 

Hun.   26-270;  49-346;  66-241; 

90-641. 
App.    DIv.    62-144;    64-628;    66- 

5»»:     64-873:     68-116;     76-06; 

91-433;     112-114.    119:     119- 

527;    182-301;    184-267;    112- 

694. 
Misc.    9-47.    96:    10-746;    19-521; 

21-479:    27-725:    87-480:    .^9- 

347  ;  40-548  ;  41-682  ;  43-660  ; 

46-2o4;   47-632;   50-149,   641; 

68-216.   546;   59-487;   62-231. 

498,  513;  67-546. 
N.  Y.  Snpp.  19-333:  47-563;  59- 

712;    72-108;    74-243;    75-lOfln; 

84-580  ;        85-335  ;        88-252  : 

109-808;  11O-1044;  113-1058; 

114-771:      115-256;      116-691; 

121-613;     123-379;    127-438; 

128-654;   133-959. 
St.  Rep'r.  23-61:  40-679:  8S-421. 
Civ.    Proc.    14-.347;    16-447;    17- 

227;  19-217. 
Daly,  13-275. 
.\.  Y.  Ann.  Cas.  9-261. 
Subd.  1. 
N.    Y.    38-451;    44-489;    61-688; 

76-301,  574;  127-175. 
Hun.  87-8. 
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App.   DlY.  5-590:  58-141. 

Misc.  8-186:  11-351:  25-722:  27- 
536;  42-226:  61-229;  62-641. 

N.^Y.  Supp.  d.24:  64-1057;  91- 
^12;  115-1090;  116-llia 

St.  Rep'r.  53-58. 

Week.    DIjT.   20-867. 
SabU.  2. 

Hun,  69-591. 

App.  DiT.  11-264;  41-382;  68- 
117;  127-812. 

Misc.  20-349,  612:  22-739;  28- 
645;  24-734;  25-598. 

N.  Y.  Supp.  5-364;  45-918;  52- 
107:  68-785;  56-155:  58-493; 
82-984;  86-16;  102-618;  111- 
856;    121-298;    123-253. 

St.    Rep'r.    29-654;    49-717;    52- 
490;  53-389. 
Sabd.  8. 

App.   DIv.   134-267. 

Misc.   11-355. 

N.  Y.  Supp.  104-748;  118-949. 

St.  Rep'r.  29-654. 

Civ.   Proc.  8-178;  18-418. 
Sabd.  4. 

Abb.  N.  C.  21-312. 

Daly,  11-153. 
Sabd.  5. 

Misc.    16-60;    19-540;    50-149. 

N.  Y.  Supp.  98-194  ;  131-691. 
2282. 

N.  Y.  182-234. 

Hun,  34-340. 

App.   Div.   76-96;   119-12. 

Misc.   68-546;  62-517. 

N.  Y.  Supp.  66-761;  61-624; 
96-775;   IO9-808;  113-1058. 

Civ.   Proc.  9-429;  12-859. 

N.  Y.  Ann.  Cas.  9-261. 
Sabd.  1. 

N.  Y.  84-287;  182-234. 

Misc.  26-680. 

N.  Y.  Supp.  88-1067. 
Sabd.  2. 

Hnn,  62-350;  85-452. 

App.  DIv.  46-210. 

itlBC.  24-735 ;  48-187. 
Sabd.  8. 

Hun,  69-90. 

Misc.   18-418. 

St.  Rep'r.  53-69. 
Sabd.  4. 

N.  Y.   102-208. 

Hun,  41-101. 

App.  DIv.  52-217;  62-260;  87-63. 

Misc.  58-218;  59-543;  62-641: 
65-591 

N.  Y.  Supp.  109-13;  111-413; 
116-1096;  120-811;  132-1016. 

St.  Rep'r.  15-968. 

Abb.  N.  C.  16-85. 
2288. 

N.  Y.   139-568. 

Hun.  73-409. 

ADD.  DIv.  50-487;  76-96;  102- 
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Misc.   9-453;  68-546;  61-230. 

N.  Y.  Supp.  92-460;  109-808; 
113-1058;    114-142;    131-265. 

Abb.    N.    C.   29-56. 

v.  Y.  Ann.  Cas.  9-281. 
2234. 

N.  Y.  188-229. 

Hun.  28-284. 

App.  Div.  68-118;  76-96. 

Misc.  12-1.50;  58-549;  68-247. 

N.  Y.  Bupp.  116-667. 

How.  60-4SJ^;  59-482. 

N.  Y.  Ann.  Cas.  9-261. 
2235. 

N.   Y.  201-453. 

Hun,  57-234.  501. 

App.  DIv.  41-888;  45-140:  50- 
437;  63-511:  64-110:  64-373; 
76-96;  83-157:  105-553:  118- 
721;  122-585;  182-391;  142- 
594  *  144—701. 

Misc.  9-453:  10-746;  12-687:  14- 
29;  16-320;  18-241;  20-139.  850; 
22-232,  234;  28-672,  684:  28- 
530:  37-480;  40-204;  42-406; 
62-159;  66-249;  66-464;  68- 
216:  61-83.  228.  234,  628.  653; 
68-23;   67-126;    69-320. 

N.  Y.  Supp.  30-248;  35-145;  45- 
918:  52-294,  803:  55-616:  58- 
813;  59-563;  60-1040;  66-337: 
72-ia3:  76-1080:  78-948:  80- 
1015;  81-642;  84-228;  86-182, 
804;  99-215;  101-803;  107- 
'128,  694;  106-725;  1O9-50; 
113-2,  21,  614;  114-97.  115, 
142,  415;  116-691;  117-318; 
118-826;  121-617;  126-455; 
126-713;     127-438;     129-715. 

Civ.   Proc.  19-217. 

Abb.  N.  C.  29-56. 

How.   60-439. 

Tw  &  C.  1-588. 

N.  Y.  Ann.  Cas.  2-145;  9-261. 
2286. 

N.  Y.  58-323;   189-538. 

App.  DIv.  67-191;  76-96. 

Misc.  27-726:  40-548:  42-403. 

N.  Y.  Supp.  68-270;  113-1058. 

How.  60-437. 

N.  Y.  Ann.  Cas.  9-261. 
2237. 

App.  DIv.  76-96. 

Misc.  18-241:  68-546. 

N.  Y.   Supp.  84-580;  109-808. 

Civ.  Proc.  1-446. 

How.  63-3. 

Week.  Dig.  11-392. 

N.  Y.  Ann.  Cas.  9-261. 
2238. 

N.   Y.  52-445. 

Hun.  28-284. 

App.  DIv.  64-373;  76-96;  103- 
521.  523;  105-558. 

N.  Y.  Supp.  72-103. 

Abb.  N.  C.  13-38. 
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Week.  Dig.  16-36. 
N.  Y.  Ann.  Cas.  9-261. 


N0TB6. 


2239. 

Hud,  20-549. 

A  pp.   Dlv.  T6-96. 

Misc.   12.160. 

Civ.   Proc.  15-411. 

How.  N.  S.  2-89. 

N.  V.  Aun.  Cas.  9-261. 
2240. 

App.    Dlv.    11-265;    41-882;    T«- 
90;  122-584. 

Misc.    11-355;   4O-207 ;   47-633. 

N.     Y.     Supii.     03-150;     81-642; 
10T-<«>4;  121-298. 

N.  Y.  Ann.  Cas.  9-261. 
Subd.  1. 

Civ.  Proc.  8-178:  13-52. 
Subd.  2. 

App.  Div.   106-664. 

Civ.   Proc.  13-52. 

N.   Y.    Supp.   58-494;   123-253. 
SuImI.  3. 

Misc.  30-120. 

N.  Y.  Supp.  61-786. 

Civ.  Proc.  18-52. 
2241. 

Hun,  81-310. 

Misc.    08-363. 

App.  Div.  TO-96;  105-554. 

N.   Y.   Supp.   123-971. 

N.  Y.  Ann.  Cas.  9-261. 
2242. 

N.  Y.  182-234. 

App.   Div.   T6-96. 

N.   Y.   Supp.   122-421. 

N.  Y.  Ann.  Cas.  9-2G1. 
2243. 

App.  Div.   70-96;  105-554. 

N.   Y.   Super.   59-554. 

N.  Y.  Ann.  Cas.  9-2G1. 
2244. 

N.  Y.  182-234. 

Hun,  04-153;  71-254. 


Misc.  9-40;  10-74.");  13-41.  2r»0; 
14-r.TO;  20-014;  22-201.  10.3; 
20-GS2;  28-rM2:  30-2S7:  33- 
IIS:  :W-lli:i;  41-604:  58-537; 
50-4 S3;  OO-OO;  01-40;  02- 
408;    Ci8-353. 

N.  Y.  Supp.  31-S04;  34-163;  49- 
1113:  53-700;  01-084;  03-402-. 
04-131:  05-904:  07-130:  73- 
472;  76-573;  77-91;  78-713; 
81-374:  82--)  13;  84-r.SO;  92- 
:i.-»r»;  1 00-71. S;  110-097;  113- 
43.  V]H.  '2'M\;  ll.'S-2r.O:  IIS- 
320:  122-421;  124-573;  129- 
715:  130-274. 

C\y.   Proc.   15-411;  23-222. 

St.    Ren'r.   5-07. 

Work.  'Dig.    25-l.<i4. 

X.  Y.   Ann.  Cas.  1-189;  9-201. 
2245. 

Hnn.   73-409,  410,  414. 


App.  DlY.  45-140;  76-06. 

Misc.  28-678;  61-230. 

N.  Y.  Supp.  96-620;  114-142. 

N.  Y.  Ann.  Cas.  9-261. 
2246. 

Misc.  26-781. 

App.   Div.   76-90. 

N.  Y.  Ann.  Cas.  9-26L 
2247. 

N.  T.  76-584. 

Hun.  71-254. 

Ap^Dlv.  76-96;  102-687;  118- 

Mlsc*  7-184;  47-632;  58-547. 
N.    Y.    Supp.    84-144;    88-242; 

1O9-808. 
How.  60-489. 
N.  Y.  Ann.  Cas.  9-261. 
2248. 

App.  Dlv.  70-96l 
Misc.  31-726:  59-490. 
N.  Y.  Supp.  110-1083. 
Civ.  Proc.   16-411. 
N.  Y^.  Ann.  Cas.  9-261 
2249. 

N.   Y.  70-180. 

App.   Div.  53-511;  76-96;   106^ 

342;    139-746. 
Misc.    8-353:    9-46;    27-179;    88- 

552;  43-81;  60-641. 
N.  Y.  Supp.  68-888;  86-514;  88- 

960  ;  90-477  ;  94-463  ;  98-694  ; 

108-41;    118-326. 
Civ.  Proc.  16-4U. 
N.  Y.  Ann.  Cas.  8-261. 
2250. 

N.  Y.  69-610. 

App.   Div.   76-96. 

Misc.     39-441;     48-81;     64-86; 

07-547. 
N.   Y.   Supp.  80-203:  86-614. 
Civ.  Proc.  5-141. 
N.  Y.  Ann.  Cas.  9-261. 
2251. 
App.  Dlv.  14-549;  76-96. 
Civ,    Proc.    19-234. 
N.  Y.  Ann,  Cas.  8-261. 
2252. 

App.  Dlv.  76-96. 
N.   Y.  Ann.  Cas.  9-261. 
2253. 

N    Y    169-391 

App.'DIv.  42-261;  61-277;  66-17; 

75-54;     70-96;     121>-17;     136- 

700;   137-2. 
Misc.     17-379;     lS-475;     80-47: 

23-467,     696;    84-719;    89-334; 

33-474:  38-297  :  39-350 :  40- 

501;     50-301,     306;    66-386; 

57-444;    58-218;   65-502. 
N.  Y.  Supp.  47-188;  53-801:  58- 

1120:  00-515;  64-1007:  67-902; 

7a- 1020  ;  77-S54,  969  ;  79-849 ; 

1  O4-{H)0 ;      1 0«l-861 :      1 IO-77.' ; 

120-993:    121-417,    5»*;     182- 

S5  ;  1.1«-360. 
Civ.  Proc.  16-810:  18-234. 
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N.    Y.    Ann.    Cas.    6-225;    7-163; 
0-261. 
2254. 

N.   T.   188-108. 

Hun,  19-220. 

App.  Div.  69-296:  70-96;  91-432; 
112-120;    140-506. 

Misc.   0-46:   l.S-242;  26-682;  38- 
578 ;  47-632. 

N.   Y.  Snpp.  56-760:  74-669;  78- 
64  ;  86-910  ;  87-471 ;  133-064. 

N.  Y.  Ann.  Cas.  9-261. 
Svbd.  1. 

App.   Dlv.  76-103. 
2285. 

App.   DIv.   76-96. 

Misc.   45-653. 

N.  Y.  Ann.  Cas.  9-261. 
2256. 

N.  Y.  188-103. 

Hun,  58-552;  78-445. 

Aop.    Dlv.    76-96:    112-120. 

ailac.   18-417;  22-128,   134;  63- 
461;  58-540.  551. 

N.    Y.     Snpp.    48-810;    70-910; 
105-27;  1O9-808. 

N.  Y.  Ann.  Cas.  0-261. 
2257. 

App.  DIr.  76-96. 

Misc.  53-401;  58-551. 

N.    Y.    Supp.   lOO-WXS;   120-737. 

N.  Y.  Ann.  Cas.  0-261. 


App.   Dlv.  76-96. 

Misc.  22-135;  68-551. 

N.   Y.   Supp.  48-810. 

N.  Y.  Ann.  Cas.  9-261. 
2259. 

App.  Div.  76-96. 

Misc.    18-419;    22-128;    25-370; 
58-551. 

N.  Y.  Supp.  100-808. 

N.  Y.  Ann.  Cas.  0-261. 
2260. 

N.  Y.  183-229. 

Hun,"24-624:  25-303:  34-55.  259. 

App.    Dlv.   14-584:   76-96;   106- 
342;    109-635:    142-206. 

Misc.  9-456;   18-417:  50-641. 

N.  Y.   Snpp.  04-463;  06-359;  98- 
694;   126-1088. 

How.    61-100;   63-165. 

Week.   Dig.   13-143. 

N,  Y.  Ann.  Cas.  0-261. 
2261. 

N    Y.    183-229 

App.  Dlv.  76-96 :  106-343  ;  109- 
635. 

How.  63-165. 

N.  Y.  Ann.  Cas.  9-261. 
2262. 

App.  Div.  76-96;  134-504. 

Misc.     14-173. 

N.  Y.   Supp.   119-576. 

How.   63-165. 

N.  Y.  Ann.  Cas.  9-261. 
2263. 

N.  Y.  132-367. 


App.   Dlv.   76-06;   84-627;    144- 

«>59. 
Misc.  23-648  ;  24-278  ;  67-444. 
N.    Y.    Supp.    120-599. 
Civ.  Proc.  19-180. 
N.  Y.  Ann.  Cas.  9-261. 
2264. 

Hun.   78-415. 
App.  Div.  7<l-96:  127-82. 
Misc.  46-437;   55-249. 
N.  Y.  Ann.  Cas.  9-26). 
2265. 

N.    Y.    169-390. 
Hun,    24-624:   25-270:   57-563. 
App.  Dlv.  59-140;  6.%-814;  70-96i 
Misc.     14-347;     41-6&4;     4.1-383; 

50-C41;  61-46. 
N.   Y.  Snpp.  69-184;  78-713;  80. 

1015;  11:J-43. 
St.   Rep'r.  33-352. 
Civ.  Proc.  4-163;  7-312. 
How.    61-265;    63-3;    66-426. 
How.   N.   S.  3-383. 
N.  Y.  Ann.  Cas.  9-261. 
Snbd.  1. 

Daly,  11-206. 
Sabd.  2. 

N.   Y.  49-227. 

Hun,  24-77,  626. 

Misc.   5-166;   14-178. 

N.  Y.  Supp.  5-381;  78-0. 

Civ.   Proc.  4-159:  11-313;  17-65; 

19-217;  23-222. 
Dnly.  11-206. 
2302. 

Hun,  41-72. 
2320. 

N.   Y.   101-310. 

Hun,  .S7-30S:  51-248:  61-107;  64- 

10;  83-206:  89-527. 
App.    Dlv.    3-142:    7-347:    8-400; 

23-412-     24-250;     33-116;     43- 

232;     74-1  i;i;     80-326;     KW- 

608;    124-423;    125-464,    890; 

126-801;   12O-.580;   134-552. 
Misc.    27-120:    31-342.    345:    .12- 

415,    541;   8,1-534;   46-47;   70- 

288. 
N.  Y.'Snpp.  31-941;  44-901:  64- 

984;    66-531;    67-244;    68-904; 

77-423:       9.1-283;       109-831; 

110-l(m;   110-556. 
Abb.  N.  C.  20-162. 
N.  Y.  Ann.  Cas.  9-283. 
2321. 
'iFtin,   64-20:  83-285. 
App.  Dlv.  8-400;  33-116;  43-232; 

114-46-1. 
Misc.     18-407;     19-689;     27-120; 

51 -4S2  :    70-285  ;   72-25R. 
N.     Y.    Supp.    31-941 ;    100-831  ; 

131-109. 
2322. 

N.  Y.   102-514. 

App.    Dlv.    33-116;    48-232;    46- 

340:  126-801. 
Misc.   18-407;  97-120. 
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N.  Y.  Supp.  100-831. 
Abb.  N.  C.  11-120. 
2328. 

App.     Dlv.    T.348;    84-150;    80- 

826;  125-890;  129-586. 
N.  Y.   187-182. 
Misc.  24-359. 
N.     Y.     Supp.     S4-654;    80-917; 

110-1004;  114-251. 
2323a. 

N    Y    102—8 

App.  Dlv.  5T-4 ;  100-232 ;  109- 

667;   110-590;   119-173;   138- 

45. 
Misc.    82-48;    03-4i<. 
N.  Y.  Supp.  66-105:  6T-647;  91- 

814;     96-585;     97-346;     122- 

889. 
2324. 

App.  Div.  100-232;  125-464 
N.  Y.  Supp.  109-831. 
2325. 

N.  Y.  192-514. 

Hun,  27-480. 

App.   Dlv.  34-151;  125-464,  891; 

134-548;   138-45. 
Misc.  15-662;  31-99,  344;  32-48; 

46-47. 
N.  Y.  Supp.  54-654;  64-1035;  66- 

105;  80-917;  93-283;  99-312; 

116-1004;   122-889. 
Abb.  N.  C.  20-162. 
Week.  Dig.  15-327. 
2326. 

N.   Y.    199-39. 

App.     Dlv.     110-690;     134-548; 

137-587. 
MlBC.  27-120;  84-132. 
N.    Y.    Supp.    69-468;    80-917; 

97-346. 
How.  26-402. 
Daly.  6-51. 
N.  Y.  Ann.  Cas.  9-448. 

2327. 

N.   Y.   175-139;   199-39. 

App.    Dlv.   67-3;   11O-590;   125- 

890;    134-548;    137-224,    587. 
Misc.    31-340;    41-132;    43-587; 

64-119. 
N.  Y.  Supp.  48-437  ;  80-917  ;  97- 

34<J;    110-1004;    118-377;    121- 

938;  122-468. 
2328. 

N.    Y.    199-39. 

Misc.  31-99;  32-541;  57-672;  64- 

119. 
N.  Y.  Supp.  64-1035;  67-244;  80- 

917;  109-1112. 
2329. 

N.    Y.    199-39. 
2330. 

N.    Y.    199-39. 
App.   Dlv.  127-411. 
Mls<\   31-340. 
N.    Y.    Snpp.   80-917. 
How.  26-402. 


2381. 

N.    Y.    199-39. 

Misc.  27-726;  81-340;  57-672. 

N.  \.  Supp.  80-917;  109-1112. 

Abb.  N.  C.  7-417, 
2332. 

N.    Y.    199-39. 
Hun.  15-214. 
App.  Dlv.  27-404. 
Misc.  57-672. 


S  ^-  SJPP;  10»-1112. 
How.  40-204. 

2333. 

N.    Y.    199-39. 

Hun,  61-31. 
68-430. 

App.  DlY.  101-169;  127-409. 

N.  Y.  Supp.  91-428;  111-558. 
:?384. 

N.    Y.   199-39. 

App.  Dlv.  24-250;  101-169. 

N,   Y.   Supp.  91-428. 

Abb.  (N.  S.)  11-209. 

N.  Y.  Ann.  Cas.  9-279,  m 
2335. 

N.    Y.   199-39. 

HuLi,  87-480. 

App.     Dlv.      28-412;     118-736; 
137-223. 

Misc.     28-71;    31-fi|9;.  82-541; 
46-47.  314. 

N.  Y.  Supp.  59-806:  64-10SK>:  67- 
244;  93-192;  121-958. 
2886. 

N.  Y.  199-39. 
Hun,  51-138. 

App.  Div.  8-141:  26-166;  67-138; 
86-560;    101-169. 

N.  Y.  Supp.  49-968;  78-606;  84- 
15;  91-G8. 

2336a. 

N.  Y.  187-183 ;  199-39. 
App.  Dlv.  57-2. 

2387. 

App.  Div.  18-497:  28-412. 

Misc.  81-118. 

Daly,  7-155. 
2338. 

N.  Y.  110-8S6. 

App.  Div.  111-899. 

Misc.  39-378;  62-511. 

Hun,  19-292. 
N.   Y.  Supp.  93-82. 
Abb.  (N.  S.)  11-209. 
2339. 

N.  Y.  70-101:  192-514. 

Hun.  64-20;  75-450;  88-27;  92- 

606. 
App.    Dlv.    18-498;    38-116;    43- 

232;     74-113:     76-129;     111- 

816;  125-466. 
Misc.  6-503:  18-407:  19-688;  30- 

490;  34-132;  56-16;  57-90. 
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N.    T.    Supp.    T7-428:    78-7T2; 

07-886;  100-831;  114-612. 
N.  Y.  Ann.  Cas.  9-450. 
2840. 

Hun.  8Oi-604. 

App.  Div.  a-392  ;  48-235  ;  80-60  ; 

137-341,  346. 
Misc.  27-501:  60-877. 
N.  Y.  Supp.  68-841:  68-796;  64- 
1077;    »a-657;    118-452;    122- 
174. 
N.  Y.  Ann.  Cas.  O-460. 
2841. 

App.   DlY.  48-235;  76-218;  180- 

367. 
MlBC.  84-182. 

N.  Y.  Supp.  44-1004:  68-1025. 
N.  Y.  Ann.  Cas.  8-450. 
2342. 

N.  Y.  102-514. 

App.    IMv.    38-116,    126;    48-234: 

47-348;  76-127:  130-367, 
Misc.  82-48;  84-132. 
N.     Y.     Supp.     OO-105;     78-772; 

114-797;  13O-205. 
N.  Y.  Ann.  Cas.  8-460. 
2843. 

N.  Y.  88-160;  188-30. 

Hun,  61-208;  83-27. 

App.     Dlv.    3-142;    68-.^20;    78- 

135;    128-586;    187-686. 
Mljc.   18-688:  24-528;  87-734. 
N.  Y.  Supp.  14-1094;  76-467;  78- 
1089;  114-251;   122-468. 
2844. 

Hun.  83-27:  88-527. 

App.   Dlv.   3-1-*?;  8-400;  46-308; 

86-500;   128-586. 
Misc.   10-689. 
N.     Y.     Supp.     81-602;     61-540; 

118-556. 
Civ.   Proc.  8-56. 
2345. 

N.  T.  186-10;  176-256. 
Misc.  63-000. 
N.   Y.  Supp.  117-300. 
2347. 

Misc.  63-661. 
N.  Y.  Snpp.  117-300. 
2348. 

N.    Y.    67-231;    72-184;    78-855: 
86-525:  105-505;  106-172;  147- 
573;  171-1. 
Hun,   40-454;  64-20. 
App.     Dlv.    21-185:    28-14;    68- 
188;     68-380;     73-77;     104- 
118;   117-754;   131-288;   188- 
662. 
Misc.    17-252;   20-235;    60-189. 


N.  Y.  Supp.  46-537;  47-487;  61- 

30;    74- -^-^    "-      

412. 


■1019;    100-421;   132- 


8t.  RepT.  46-831;  62.445. 
Svbd.  1. 

N.  Y.  167-274. 

MlRc.   10-547  :  73-138. 

St.  Rep'r.  28-6?. 


Stnbd.  2. 

App.    Dlv.    188-662. 

N.    Y.    Supp.    124-278. 

St.  Rep'r.  :m-68. 
Snbd.  3. 

Dem.   6-273. 
2348. 

App.  Dlv.  131-238. 

N.  Y.  Supp.  116-692. 
2860. 

App.  DiT.  88-616. 

Misc.  33-285  :  73-138. 

N.  Y.  Supp.  67-478  ;  132-412. 

Hun.  61-208. 

App.    Dlv.    18-500;   66-468. 

Misc.  30-491. 

N.  Y.  Supp.  68-822;  67-97. 
2362. 

App.  Dlv.  66-468. 

Misc.  24-501:  88-286. 

N.  Y.  Supp.  67-97.  478. 
2353. 

Hun.  61-208. 
2354. 

N.  Y.  Supp.  102-1025. 

App.  Dlv.  117-754. 

Misc.  60-180. 

N.  Y.  Supp.  100-417. 
2366. 

Misc.  88-286. 

N.    Y.    Supp.   67-478. 
2867. 

N.   Y.   184-376. 

Anp.    Dlv.    66-487;  76-486. 

N.  Y.  Supp.  78-561;  118-722. 
2358. 

App.   Dlv.    186-63. 
2868. 

N.  Y.  140-162. 

Hun,  76-450. 

App.  Dlv.  66-458;  126-157;  la*)- 


%. 


Misc.    38-400;    64-160;    68-647. 
629. 

N.    Y.     Snpp,    67-97;    110-622; 
110-722. 

Civ.  Proc.  28-878. 
2360. 

N.   Y.  171-1. 

App.  Dlv.  66-468b 
2361. 

N.   Y.   171-1. 

Hun,  75-452, 

App.  Div.  66-468. 

Allsc.  24-501;  68-620. 


N,   Y.  Supp.  67-97. 
2362. 

Misc.  80-671. 

N.  Y.  Supp.  64-881. 
2364. 

N.  Y.  101-583. 

App.    D;v.  28-14. 

Misc.  24-501. 

N.   Y.  Supp.  51-27. 
2365. 

N.  Y.  175-256. 
1083 
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App.    Dlv.    12-427:    48-484;    OT- 

165, 
Civ.  Pro«.  15-80. 

23ao. 

N.  Y.  95-242;  137-290. 

II  im.  20-447. 

App.  Dlv.  24-432;  «7.105 ;  112- 
687;  124-518. 

Misc.  80-718. 

N.  T.  Supp.  63-304;  78-609: 
100-70;    121-287. 

Week.  Dig.  10-539. 
2367. 

IIiiD,   74-65. 

App.  DlT.  67-165. 
2308. 

N.  Y.  175-256w 

Week.  Dig.  11-471. 
2368. 

N.  Y.  134-89;  176-256;  184- 
116. 

Huu.  28-125;  74-66. 

N.   Y.   Supp.   56-493. 

Week.  Dig.  11-471. 
2371. 

N.  Y.  71-208;  74-loa 

Hun,  26-447. 

App.  DlT.  62-66. 
2372. 

N.   Y.   134-85. 

11  un,   74-67. 

App.  Dlv.  24-482. 

riv.   Proc.  16-30. 
2373. 

N.   Y.    101-439. 

N.  Y.  Supp.  102-785. 

App.  Div.  117-47U;  130-90. 
2374. 

N.  Y.  50-228:  68-677;  02-893; 
71-2(18  ;  0 1-64  8  ;  160-497  ; 
101-439. 

Hun,  62-578;  74-67. 

App.  Div.  4}>-435;  112-687; 
T3O-90. 

MibC.   38-682. 

N.  Y.  Supp.  62-1 0G8;  78-82; 
114-280. 

St.   Rep'r.  35-908:  42-81. 

Civ.  Proc.  6-281. 
Snbd.  1. 

IIuii,  30-32;  32-217;  84-842^ 

C\y,  Proc.  6-285. 
SoImI.  2. 

Hun,  32-217. 

Civ.  Proc,  6-28S. 
Snbd.  3. 

i\.  Y.  82-27. 

Hun,  32-217. 

Civ.  Proc.  6-285. 
Snbd.  4. 

N.  Y.  74-108:  137-294. 

App.   Div.  3H-G79. 

St.   Rep'r.  43-55. 
2376. 

N.  Y.  160-497  :  101-441. 

App.       Div.      48-43S;       117-480; 

ir — 


130^90. 


Hlsc.  88-682. 

N.     Y.     Supp.    68-1068;    78-82; 
114-289. 

Barb.  60-150. 
2376. 

N.  Y.  ie8-49a 
2377. 

N.   Y.   168-498. 
2878. 

N.   Y.  160-498. 
2370. 

N.   Y.   168-4g6. 
28SO. 

N.  Y.  160-496. 

App.  Div.  48-436. 

K.   Y.   Supp.  62-1068. 

McC.'s  Civ.  Proc.  2-64. 

Abb.  N.  C.  11-107. 
23S1. 

N.   Y.  160-497. 

App.  Div.  43-436;   180-89;  ISH- 
148. 

N.    Y.    Supp.   62-1068;    114-289: 
188-304. 
2383. 

N.   Y.   111-310;   110-475;   184- 
IIG;  100-^3. 

N.   Y.   Supp.   126-369;  127-1043. 

Civ.   i*roc.  16-80. 
2884. 

N.  Y.  167-633. 

Hun,   87-148. 

App.    Div.   84-284. 

N.   Y.   Supp.   82-838;  82-820. 

St.  Rep'r.  6-141. 
2886. 

N.  T.  157-633. 

App.    Dlv.  84-284. 
2386. 

N.  Y.  184-116. 
App.  Dlv.  12-427;  48-484. 
S3N7 

N.  Y.  45-71:  68-158. 

App.   DlT.  46-210;  88-484;   114- 


Civ.  Proc.  14-264. 
Snbd.  1. 

Ilun.  62-351. 

N.  Y.  Supp.  6-964. 
Snbd.  3. 

Hun,  52-351. 

N.  Y.  Supp.  6-864. 
2888. 

N.   Y.   66-581;  68-168. 

Hun,  61-509. 

App.   Dlv.  27-405. 

St.   Rep'r.   21-684. 

Week.  Dig.  10-847. 
Snbd.  4. 

N.  Y.  61-508;  107.4L 

Civ.  Proc.  8-230. 
2301. 

N.    Y.  68-163. 

App.  Dlv.  27-406. 

N.   Y.   Supp.  60-276. 
2382 

"week.  Dig.  10-847. 
1084 


^ 


NOTBS. 


2303. 

Hun,   51-457. 
Abb.  N.  C.  20-182. 
2304. 

N.  T.  68-160. 
2895. 

Misc.  80-214 :  48-190. 

N.  Y.  Supp.  06-775. 
2306. 

N.  Y.  68-163. 
2307. 

N.  Y.  72^584. 
2808. 

N.  Y.  72-534. 
2800. 

Misc.  61-161. 
2400. 

N.   Y.  68-153;  79-534. 
Hun,  86-453. 
N.  Y.  Supp.  82-890. 
2401. 

How.  6-4dS. 
Sabd.  2. 

Civ.  Proc  0-239. 
2468. 

How.  6-263. 
240.*S. 

Misc.  50-467.  . 

N.  y.  Supp.  100-561.   ' 

Week.    Dig.    10-lS.      .) 
2408. 

Misc.  66-68. 
2400. 

App.  DIv.  46-210. 
2410. 

N.    Y.   107-429. 

Misc.    60-43. 

App.  DIv.  131-604. 

N.  y.  Supp.  116-66;  124-089. 
2412. 

N.    Y.   107-429. 

Hun,   83-574. 

Misc.    60-42. 

N.   Y.  Supp.    116-66;   124-989. 
2-118. 

N.   Y.   107-429. 
App.  DIv.  131-604. 
2414. 

N.  Y.   107-429. 

Hun,  83-574. 
Misc.  60-42. 
App.  DIv.    131-fi94. 

N.   Y.   Supp.   116-66;  124-989. 
2415. 

N.   Y.  107-429. 
Misc.    60-43. 
N.  Y.  Supp.  124-989. 
2482. 

N.  Y.  48-27:  64-516;  04-31; 
132-218:  168-108. 

Hun,  25-73:  3G-109:  58-311. 

App.  Div.  64-412  ;  75-279  ;  108- 
175  ;  128-761  ;  132-2G6  ;  137- 
717;  130-578;  144-145. 

Misc.  16-618:  17-117:  22-480; 
26-91 :  38-232,  690  :  30-275  : 
64-649;  65-624;  63-35,  40; 
68-353. 


N.  Y.  Snpp.  54«e6e;  72-99;  78- 
163;  06-52;  105-8.  9.  957;  116- 
906;  118-46;  128-971;  124- 
449. 

St.  Rep'r.  26-96;  84-512. 

Civ.  Proc.  8-242.  354;  16-323, 
824;  10-48.  403. 

Week.  Dig.   16-885;  22-2. 
Sabd.  1. 

N.  Y.  126-746. 
Hun,   20-16;    40-626;   63-105. 
App.   Div.  01-267. 
Sabd.  2. 

Hun.  46-626. 
Sabd.  3. 

Hun,  54-272;  63-105. 
2488. 

N.  Y.  60-96. 

Hun,  87-245;  40-n;  48-78;  61- 

67;  68-811;  66-558. 
App.    DIv.  0-32;   12-125;  17-582: 
28-105 :  34-162 ;  86-4;   105- 

577;  108-175;  144-145;  147- 

395. 
Misc.    11-303;   21-373;    26-91; 

4M-006;  54-649;  61-374;  68-35, 

876;  70-612. 
N.  Y.  Supp.  45-576;  47-484:  «J^- 

423;  05-523;  106-8;  127-713; 

128-846;   132-9. 
St.    Rep*r.    12-453;    16-459;    37- 

803;  50-238;  67-290. 
Civ.    Proc.    11-351;   16-68;    18- 

358. 
Abb.*N.   C.   18-161;  20*162»  401. 
N.  Y.  Super.  50-70. 
N.  Y.  Ann.  Cas.  1-401. 
Sabd.  1. 
Hun.  68-555. 
Misc.   17-147;  18-388. 
St.  Rep'r.  33-28;  62-666. 
Civ.  Proc.  10-140. 
N.  Y.  Ann.  Cas.  6-106. 
Sabd.  2. 
Hun.  46-323;  60-362;  86-505. 
N.    Y.    Supp.   83-132. 
St.   Rep'r.   38-604. 
Civ.  Proc.  0-345;   11-417. 
Abb.  N.  C.  18-462. 
2484. 
N.   Y.   132-407. 
Hun,   26-72;  40-75;  41-382;  46- 

623;   58-308. 
App.  DIv.  78-77:  76-279;  83-407; 

01-267;      105-577;      115-308; 

130-578;  144-146:  147-395. 
Ml«r.    16-618:    40-438;    54-649; 

61-109;     63-35    36;     68-523; 

7O-510 ;  72-459. 
N.  Y.  Supp.  78-163;  82-198;  OO- 

806:     10O-965:     105-0;     112- 

200.  1111 ;  127-713 ;  132-9. 
Civ.  Proc.  10-403, 
2435. 

N.    Y.     125-200;    146-447;     148- 


667. 


1005 


Ilnn,  63-41;  80-118. 
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App.   Dlv.   8-340;  03-150;  lOa- 
%2;   105-577;    11^-158;    ia»- 
761 ;  139-578  ;  144-146,  749. 
Misc.  6-485;  11-379:  15-445:  »:«- 
88.  492;  25-91;  41-475;  03-2G, 
30;  66-142;   73-392. 
N.   Y.   Supp.   30-35;   BO-941:  S4- 
1094;   *ft-519;   «a-483;   wi-mu 
117-3()6.    :n6;     121-378;    122- 
686;    124-449;    128-846;    129- 
885  ;  131-39. 
Civ.   Proc.   19-7.   210. 
Abb.   N.   C.    16-309. 
N.   Y.    Super.   62-166w 
St.  Rep'r.  5-251. 
How.  67-514. 
N.  Y.  Ann.  Cas.  1-20,  815. 
2436. 

Hun,  38-142;  64-62:  80-114. 
App.     Dlv.     105-577;     128-764; 

139-578. 
Misc.    15-440:    22-264,    492,    648: 
2tt-607:     38-232;     56-47;    59- 
387;  63-26,   30;   66-142. 
N.  Y.  Supp.  50-171;  63-527;  77- 
594;    105-1052;    112-.S57:   117- 
306;    121-378;    122-686,    124- 
449 
Abb.   N.   C.   16-35. 
How.  67-514. 

N.  Y.  Ann.  Cas.  1-25;  7-285. 
2437. 

App.  Dlv.  105-677. 
Misc.   66-142. 
How.    59-452. 
N.   Y.  Supp.  121-378. 
2488. 

Hun,  46-623. 
App.  Dlv,  105-577. 
2439. 

App.  Dlv.  105-577. 
2440. 

App.  Dlv.  105-577. 
yfisc.    66-142. 
N.  Y.  Supp.  121-378. 
2441. 

N.   Y.   166-129. 
Hun,  46-623. 

App.    Div.     28-24:    30-396;     66- 
170;  6.1-41;  99-21;  102-43a  ; 
105-577;    103-175;    110-123; 
128-764;    136-898;    139-577. 
Misc.  19-008;  26-70:  27-194;  41- 
475  ;  <J4-111 ;  71-506  ;  72-459  ; 
73-392. 
N.     Y.     Supp.     44-1103:     50-73.-5; 
51-352;     56-439;     62-763;    67- 
640;      71-380:     92-483;     97-.-»- 
117-1124;   124-449;  129-885; 
130-831  ;   131-39. 
CIv.   Proc.   19-139. 
N.    Y.    Ann.    Cas.    1-25;    6-381; 
9-461. 
2442. 

Hun,    SS-.'iOS. 

App.  Dlv.  91-267;  105-577. 

Misc.  16-619;  39-275. 


X.  Y.  Supp.  83-132;  86-638. 
Week.  Dig.  25-26, 
2443. 

App.  Div.  106-577. 
Misc.  21-464. 
Civ.  Proc.  11-445. 
How.  N.  8.  3-490. 
2444. 

Hun.  85-505. 

App.     Dlv.     106-677;     116-209; 

182-266;  139-581. 
Misc.  12-9;  67-548.^^      ..^  ^^ 
N.    Y.     Supp.    33-1,32;    100-965; 

116-906;    124-449. 
2446. 

App.  Dlv.  105-577. 
Misc.   10-335. 
N.  Y.  Ann.  Cas.  1-80. 
2446. 

N.  Y.  73-2ia 
App.  Dlv.  105-577. 
Mfec.    12-628;    18-40. 
T.   &  C.  8-790. 
2447. 

N    Y.  93-79;   166-129;  ^1-92. 
Hun,   39-587. 

.    Div.    3-589;   7-.529:   34-472: 
1-473;    75-241,     279;     lO.^- 

577;    184-434;    139-579.    585. 
Misc.     12-628;     22-468:     ;s4-xi^; 

86-761. 
N.  Y.  Supp.  84-253;  60-171;  54- 

253;     63-527;    66-171;    70-617: 

78-1.  163;  114-339;   119-395-, 

124-449»    454;    126-790. 
St.   Rep'r.  4-97. 
Abb.  N.  C.  18-.310. 
N.  Y.  Ann.  Cas.  1-148,  153;  4-289; 

9-461. 
Week.  Dig.  17-96;  26-252. 
2448. 


Apg, 


App.   Dlv.  105-577. 
N.  Y.  -  


2449. 


Super.  43-52. 


App.  Dlv.  67-472 ;  106-577. 
2450. 

App.  Div.  67-472;  105-577. 
2451. 

N.  Y.  68-362;  73-416. 

App.    Div.    105-577;    139-581. 

N:    Y.    Supp.    44-1103;    66-793; 
124-449. 
2462. 

N.  Y.  140-447;  196-471. 

App.  Dlv.  105-577;  106-175: 
1.32-266:  144-146. 

Misc.    70-511.  .  ^^ 

N.   Y.   Supp.  96-52. 
Snbd.  2. 

App.  Dlv.  76-29. 
245o 

App.  Dlv.  106-6^7- 
2454. 

App.   Dlv.  84-199 :  105-577. 

Misc.   64-37;   70-512. 

X.  Y.  Supp.  82-558;  84-91 « ; 
1 0.3-499 ;  116-587  ;  12O-50 ; 
127-713;   132-338. 
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2455. 

IIuD.  88-142. 
App.  Div.  lOB-677. 
Civ.   Proc.  8-387;  19-18a 
Week.  Dig.  22-572. 
2400. 

Hun,   88-142;  8T-70. 
App.  Dlv.  105-577. 
Misc.  08-353. 
N.  Y.  Supp.  128-071. 
24r»7, 

Hun,    22-570;     24-353;     34-188; 

88-510. 
App.    Dlv.    0-31;    41-404;    91- 

267;  lOB-577;  108-17G;  144- 

148 
Misc.    37-765;    03-24,    41,    375; 

70-513;  72-429. 
N.  T.  Snpp.  .14-970:  TO-027;  80- 

638;   117-305;   128-846. 
St.  Rep'r.  12-453. 
2468. 

N.   Y.   00-53;   140-447;  144-651; 

14O-3'50. 
Hun,     24-353;     35-240;     80-589; 

40-625;  65-562. 
App.    Dlv.    21-173;    32-23;    06- 
170;   87-241;   102-432 ;    105- 

577  ;  100-281 ;  135-422  ;  144- 

749. 
Misc.*  10-258;     11-303:     18-388 

22-486;   25-91;   20-70;   27-684 

29-608;  66-322;  03-26,  30,  35 

00- 14**    221 
N.  Y.  Supp.  24-820;  31-427;  32- 

162;    47-4&3;    60-836;    82-309; 

64-666:    60-439;    02-24?:    72- 

580;      84-276,      468;      92-483; 

106-347;      114-770;      117-306; 

121-378;    127-713. 
St.   Rep'r.   34-134. 
Civ.    Proc.    8-44;   9-345;    19-446; 

23-193;  24-146. 
Abb.  N.  C.  23-10. 
How.  06-290. 
How.  N.  S.  2-120. 
Snbd.  1. 
Hun.  00-363. 
App.  Dlv.  102-432. 
Misc.  27-685. 
N.  Y.  Supp.  68-670. 
St.  Rep'r.  38-604. 
Civ.  Proc.  12-162. 
Suba.  2. 
N.  Y.  154-777. 
Hun,  00-860. 
App.   Dlv.  21-172. 
St.   Rep'r.  38-604. 
Snbd.  3. 
St.   Rep'r.  20-96. 
Civ.  Proc.  18-358. 
2409. 

Hun.  37-242. 

App.  Div.  01-267:  105-577. 

N.  Y.  Supp.  33-182. 


2400. 

Hun.  43-365:  61-86. 


App.   Dlv.    105-577;   139-584. 
N:  Y.  Supd.   124-454. 


How.   07-614. 
How.   N.  S.  2-44a 
2401. 

App.  Dlv.  105-577. 
N.  Y.  Supp.  48-865. 
2402. 

Hun,  34-138. 

App.  Dlv.  105-577;  144-147. 

Misc.    64-38;    03-33,    370;    70- 

510. 
N.  Y.  Supp.   104-497. 
2403. 

N.  Y    140-447. 

App.  Dlv.  143-841 ;  144-551. 

Hun,   47-350:  00-480. 

App.   Dlv.  34-32;  41-380;  49-43; 

70-294  ;      94-573  ;       100-281 ; 

132-267. 
Misc.  0-468;  17-146;  10-484;  20- 

14;     22-649;    64-42;     65-624; 

58-173,  314;  01-651. 
N.  Y.  Snpp.  30-209;  41-225.  491; 

44-6a3:    45-800:     47-402;     60- 

171  ;  03-527  ;  78-546  ;  79-122  ; 

05-1109;   106-844,    957;   108- 

1047;   109-21.  669;  114-131. 
Civ.    Proc.    23-192;   92-518. 
N.  Y.  Ann.  Cas.  1-155;  T-258. 
2404. 

N.  Y.  77-58 

Apj).    Div.    04-412;    8.1-406;    91- 

267:    102-432:    106-47,    577; 

108-49;     112-158,     485;     139- 

570. 
MlBC.  27-194,  326;  01-051;  72- 

450. 

N.  Y.'  SuDp.  02-747;  72-99:  82- 
198;  9i2-483;  94-194:  96-492; 
98-280,  532;  114-131. 

Civ.  Proc.   16-344. 

N.  Y.  Super.  67-506. 

Abb.  N.  C.  14-322. 

How.  00-161. 

Week.  Dig.  14-181. 
2406. 

App.  Div.  106-577. 

Misc.   13-51;  20-519. 

Week.  Dig.  10-444. 
2400. 

App.  Dlv.  45-582 ;  106-577. 
2407. 

App.  Dlv.  69-45;  106-577. 

N.  Y.  Supp.  00-34;  82-198. 

Civ.  Proc.  10-446. 

How.    N.    S.   2-161. 
2408. 

N.  Y.  31-631:  40-383;  43-206; 
51-174:  76-295:  77-58:  87- 
153:  03-572;  105-1;  117-301: 
124-330:  120-566;  147-6ri5; 
153-198:  164-447;  157-306; 
100-647. 
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Hun.     I'X-Tl;     34-157;     86-240; 

37-633;  40-57;  42-24;  67-150; 

74-377;  87-68. 
App.     Dlv.     7-530;    28-106;    34- 

242:    45-582;    63-427;    64-503; 

69-58;    81-424;    83-406;    106- 

577;  112-15y»  485;  128-418. 
Misc.    28-133;   36-126;   46-288. 
N.    Y.    Siipp.   0-227;   13-562;   30- 

381;    54-426;     O5-10S1;    00-34; 

72-1045;     74-585;    Sl-.'iO:    82- 

198;   »a-518:   98-286,    532;    62- 

,^..ri;       112-1050;       113-1092: 

133-401. 
/       St.    Kepr.    20-803;    27-794;    61- 

745;  53-460. 
Civ.   Proc.    0-399;   8-356;   11-87; 

16-324;   30-197. 
Abb.  N.  C.  10-36. 
Only,  10-318. 
Dem.  4-267. 
Connoly,  2-546. 
N.  T.  Ann.  Cas.  4-881. 
Subd.  1. 

N.    Y.  04-31. 

App.'  Dlv.    20-441;    84-242;    88- 

406;  105-575. 
N.  Y.  Supp.  102-740. 
St.   Uep'r.  5-817. 
Civ.  Proc.  12-160. 
Snbd.  2. 

N.     Y.     80-242;    89-328;     105-5; 

100-183. 
App.  Dlv,  50-48;  140-423. 
N.   Y.   Supp.   125-353. 
2409. 

N.  Y.  40-3S3:  117-.302;  124-330; 

153-408;   157-301;   160-183. 
Ilun,     37-631;     73-494;     92-213, 

605. 
App.    Dlv.    34-242;    45-582;    59- 

50:    0»-eO;    105-.j77;    12H-418; 

1:12-200. 
Misc.    10-510;   28-130;   30-126; 

08-451. 
N.   Y.   Supp.  0-227;  30-1050;  72- 

104."):     74-58.-J;     85-371;     112- 

lO.'SO;    117-5;    125-29. 
St.   Kep'r.   27-33. 
(Mv.    Proc.   11-351;  30-198. 
Abb.  N.   C.  27-35. 
Daly,  10-318. 
Snbfl.  1. 

N.   Y.   157-,S06. 
MlRC.   28-133. 
N.   Y.   Siipp.  58-1067. 
riv.   Proc.  9-346;  17-385. 
Snbd.  4. 

N.  Y.  154-147. 
App.   Dlv.  34-242. 
N.  Y.  Supp.  54-4241 
Snbfl.  5. 

N.  Y.   154-443. 
App.  Div.  8-5,  56. 
2470. 

App.    Dlv.    105-577. 
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2471. 

App.  DlT.  7-534;  59-291;  83-406; 

91-267  ;  105-577  ;  144-145. 
Misc.  72-450. 

N.    Y.    Supp.     69-253:     llS-46; 
129-885. 
2472. 

N.    Y.    72-317;    78-806;    89-479; 

117-141;      137-408:      144-287; 

152-508;    168-135;    20»-457; 

201-496, 
Huu.     :i2-177:     39-65;     41-186; 

54-320. 
App.    Div.    22-218:    81-178;    40- 

13.6:  68-498:  78-11;  79-51;  88- 

395;    92-377,    463;    104-236; 

109-548;    110-474.    536;     133- 

436. 
MlRC.     17-684;     19-325;     28-602: 

83-543;    89-479;    41-350;    42- 

14,  171 :  46-533  ;  65-173  ;  66- 

215 ;  66-412  ;  74-5,  7,  8. 
N.  Y.  Supp.  10-304;  44-729;  76- 

356;   80-780;  84-329;   85-830; 

93-728;  96-:i72;  97-403;  114- 

720;    128-528. 
St.   Rep'r.  23-635:  82-293. 
Civ.   Proc.   19-398. 
Abb.   N.   O.  26-395;  29-477. 
Dem.  6-11,  123,  161;  6-11. 
Connoly,  2-367. 
N.  Y.   Ann.  Cub,  1-306. 
Snbd.  1. 
Huu.  36-219:  60-240. 
App.   Div.   104-236. 
Civ.  Proc.   18-40. 
Abb.  N.   C.  16-244;  18-40. 
Dem.  6-402. 
Snbd.  2. 

App.  Dlv.  80-522;  104-236. 
Ilun,   79-376. 
Misc.  6-172;  61-8. 
Week.  Dig.  25-5. 
Snbd.  3. 

N.     Y.     24-337;     91-439;     92-70: 

117-476;      128-378;      137-601; 

152-513 

Ilun,  51-202:  61-513:  79-145. 
App.  Dlv.  11-347;  78-11;  86-522; 

86-457;  90-327;  117-59;  138- 

792 
Misc. '.3-.')88:    4-340:    8-576;    13- 

380 ;  17-494  ;  22-221.  449. 
N.  Y.   Supp.  88-697;   101-1098. 
St.    liepr.    15-728;    32-147;    85- 

706:  41-569. 
Civ.  Proc.  9-5a 
Abb.   N.   C.  28-61;  81-111. 
Dem.  2-14;  3-518;  4-324. 
Snbd.  4. 
N.  Y.  91-439;  117-476;  128-878; 

152-513. 
Hun,   42-328. 
App.    Dlv.    73-11;    86-457;    88- 

143;   117-.'>9. 
Misc.  8-576;  17-494;  22-291.  409; 

:5»-r,12. 
N.   Y.  Supp.  83-697;  1O1-10G3. 
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S«bd.  6. 

N.  Y.  128-378. 

Him,  33-511. 
Svbd.  6. 

N.   y.  tlT-476;  152-513. 

Misc.  8-576;  17-494;  01-8. 

Dem.  2-114. 
Subdi.  7. 

N.   Y.   129-642;  1B9-135. 

Hun.   SO-592. 

Misc.  20-537. 

St.  Rep'r.  37-488;  89-803;  Sl- 
561. 

Civ.  Proc.  8-150. 

How.  N.  8.  2-808. 

Dcm.  4-154. 
2472a. 

Misc.  72-595,  620:  74-313,  541. 

N.  Y.  Supp.  131-1090 ;  133-1107. 
2473. 

N.  Y.  126-354;  135-65;  173-439. 

Hun.  79-540. 

App.  Dfv.  24-33:  61-502: '79-182; 
85-274;  ltMI-320;  107-186; 
135-254. 

Misc.  19-325  :  35-731 :  74-27. 

N.  y.  Sudd.  70-597:  79-1100;  83- 
226:  94-667,  87^. 

Abb.  N.  C.  29-306. 

Connoiy,  2-375. 
2474. 

N.  Y.  77-455;  127-296;  129-640. 

Hun.  68-507. 

App.  DlT.  2-615;  24-83;  100- 
321 

Misc.    19-325;    39-228;    47-548; 
48-318. 
2476. 

N.  Y.  00-144;  129-640. 

Hun.  68-507. 
2476. 

N.  Y.  83-348;  160-93:  173. 442. 

Hun,  45-2.32:  50-464;   5H-50T. 

App.  Dlv.  39-611;  104-236 ; 
107-186:    114-245. 

Misc.  30-15:  36-195.  732;  66- 
577;    70-156,    158. 

N.  Y.  Supp.  20-417  :  82-180 :  93- 
728;  96-740;  100-920;  128- 
477. 

St.   Rep'r.   30-952;  35-560. 

av.   Proo.    12-89;  30-1. 

Dem.  2-251;  5-401. 

Week.  Die.  18-429. 

Redf.  6-187.      • 
Subd.  1. 

N.  Y.  86-153. 

Hun,  36-219:  41-108. 

App.   Dlv.   104-236. 

Misc.   19-80:  64-180. 

St.  Rep'r.  40-14. 

Abb.  N.  C.  16-244. 

Dem.  4-92. 
Bubd.  2. 

N.  Y.  63-610. 

App.  Div.  104-236. 


Misc.  73-491. 

Dem.  2-251. 
Svbd.  3. 

N.    Y.     73-292;    83^38;    87-19; 
160-87. 

App.    Dlv.    39-611;    73-363;    84- 
148:   104-286. 

Misc.  26-354. 

N.  Y.  Supp.  57-212. 

How.  N.  S.  2-112. 

Dem.  2-208;  3-34C;  5-243,  382. 
Svbd.  4. 

nDlv.  96-13  :  104-286. 
.  Supp.  113-619. 
2477. 

App.  Div.   114-245, 
Misc.    25-195:    27-475. 
N.  Y.  Supp.  69-166;  99-740. 
2478* 

N.  Y.  73-118.  292. 
Misc.  86-732;  56-577. 
N.  Y.  Supp.  100-929. 
2479. 

Hun,  63-282. 
Misc.    13-715. 
N.  Y.  Supp.  36-820. 
2481. 

N.  Y.  96-441:  100-210;  103-307; 
104-259;    164-778;    169-186; 
184-42. 
Hun.     43-587;    48-417;     60-473; 

79-877;  86-50. 

App.    Dlv.    18-306;    28-207;    62- 

226;   56-2'.8.    270;   70-321;    72- 

286;  73-11;  119-293,  49r»;  131- 

84 

Misc.     26-640;    37-606;     41-416; 

63-1W3. 
N.  Y.  Supp.  29-454;  68-879.  597; 
00-630;  67-881;  76-272;  76-37. 
355,      448;      HO-789;      87-581, 
833;    97-367:    100-667 ;    101- 
882;    104-138;    110-572;   114* 
33;   116-704. 
Civ.  Proc.  12-48:  19-149. 
Abb.  N.  r.  29-477. 
Redf.  6-308,  402.  488. 
Dem.  8-572;  5-412:  6-111. 
Connoly.    1-122,    384,    437;   2-375, 

418,  489. 
N.  Y.  Ann.  Cas.  10-129. 
Svbd.  1. 
Hnn.  70-110. 
St.  Rep'r.  58-648. 
Sabd.  2. 
Hun.  51-212;  70-110. 
Misc.    15-662:   19-325. 
St.   Rep'r.  53-548. 
Subd.  8. 

App.  Dlv.  63-493. 
Dera.  4-824. 
Sabd.  4. 
App.   Dlv.   31-17a 
N.  Y.  Snnp.  4-186b 
Misc.  59-206. 
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Civ.  Proc.  9-58. 
Dem.  3-253. 
Snbd«  5. 
Hun,  42-S28. 
Misc.  28-602. 
Dem.  2-619. 
Svbd.  6. 
N.    T.    81-641;    85-153;    87-572; 

98-434:       100-206;       112-503; 

136-291;  157-427;   167-344. 
Hun,  24-4;   28-212;   41-464;  42- 

400;    46-500;    66-200;    72-102. 

507;  T3-435;  81-427;  82-422. 
App.    Dlv.     8-313;     11-347;    82- 

604;    33-547;    42-258;    44-268; 

49-613;  51-119;  60-67;   66-55; 

72-290;    74-221;    80-388,    522; 

89-227;  03-319;  116-584;  119- 

292;  129-419:  131-84. 
Misc.     1-392;    3-394;    5-115;    9- 

263,  621;  27-164,  566;  29-408; 

32-119;    34-148:    35-678:    37- 

696;  38-466;  50-485;  55-473; 

68-11. 
N.   Y.   Supp.  6-357,  934;  30-851; 

31-263:    53-187.    957;    59-1084; 

63-608;    64-385;    65-103,    168; 

66-17C;    72-409;     77-558;     80- 

636;   106-677;   115-239;   124- 

907. 
St.    Rep'r.     7-324;     19-530;    20- 

440;      22-333;     29-299;     38-2; 

46-587:     47-431:     48-142;    49- 

161;  51-558;  54-276. 
Civ.  Proc.  6-391;  18-177. 
Abb.  N.  C.  17-320. 
How.  N»  S.  1-420. 
Dem.   2-75,    85,    560.   697;   3-254; 

4-43;  5-241.  614. 
Connoly,  2-27. 
Sabd.  7. 

St.  Rep'r.  lS-805;  82-905. 
Snbd.  8. 

App.    Div.   24-532. 
Misc.  12-258;  62-443. 
N.   Y.   Supp.  49-32;  116-1040. 
Snbd.  9. 

Misc.   62-443. 
N.    Y.    Supp,    49-32;    116-1040; 

133-729. 

Snbd.  11. 

N.    Y.   89-479;   91-439;   162-518. 

Hun,  33-311:  42-328. 

App.    Dlv.    11-347:    20-.^83:    82- 

604;  47-67;  63-493;  7.^-11;  80- 

522;    117-r>9. 
Misc.  4-370:   8-576;   17-494;  29- 

531;     .34-152;     51-540;     56- 

215'  61-8 
N.     Y.'     Supp.     29-1084:     46-787: 

53-187;    62-3,39;    101-1093. 
St.    Rep'r.    32-147;    37-575;    41- 

330:  54-237. 
(Mv.   Proc.  5'-542:  12-40. 
Abb.   N.   C.  18-1;   19-40;  22-342. 
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Dem.    2-610;    3-518,    534;    5-60, 
12S. 

N.  Y.  Ann.  Ca«.  7-in. 
2483. 

N.  Y.  71-238. 
2484. 

N.   Y.   71-238. 

Hun,  82-445;  60-569;  82-107. 

N.  Y.  Supp.  81-68. 

St.  Rep'r.  39-887. 
Svbd.  1. 

St.  Rep'r.  48-578. 
Snbd.  2. 

St.  Rep'r.  48-573. 
2485. 

Hun.   82-443w 
2486. 

Hun,  32-429;  60-525. 

App,  Div.  9-422. 
2489; 

St.    Rep'r.    14-376;   89-837;  48- 
573.  . 
Snbd.  1. 

Hun.  32-445. 

Dem.  6-18. 
Snbd.  2. 

Hun,  60-570. 
2488. 

Hun,  60-570. 
2490. 

App.  Dlv.  9-428. 
2492. 

N.    Y.   71-2S8. 
2493. 

Hun,  60-570;  82-107. 

N.  Y.  Supp.  31-63;  130-112. 
2494. 

Hun,  82-439. 
2496. 

N.   Y.  91-284. 

Hun,  80-475. 

St.   Rep'r.  19-530. 

Dem.  6-15. 
Snbd.  1. 

Dem.  6-15. 
Snbd.  2. 

Dem.  6-15. 
2488. 

Hun.  75-260. 
2500, 

App.   Div.   24-586. 

Misc.   12-257. 

N.  Y.  Supp.  49-82. 

St.  Rep'r.  15-743. 

2505. 

Misc.  73-563. 
2509. 
Snbd.  2. 

Hun,  43-311. 

Misc.  10-485. 

Dem.  2-396. 
2511. 

How.  N.  S.  2-38. 
251.3. 

App.  Dlv.  24-535;  80-815. 
GO 
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Misc.  12-957;  26*8S4. 

N.  Y.  Supp.  49-32. 
2514. 

N.    T.    182-270;    200-558. 

App.  Dlv.  100-369. 

MlBC.  88-479;  41-226;  57-502; 
67-31. 

N.  Y.  Supp.  82-539;  93-836;  100- 
667;    128-523. 

Connoly,  2-117.  205. 

Dem.  3-227,  261.  606. 

Redf.  5-466. 
Snb«l.  1. 

App.  Dlv.  47-128. 
Misc.  37-458. 
Snhd.  2. 

Misc.  26-854. 
Snbd.  3. 

App.   Dlv.  92-465. 

Misc.   15-601  ;  57-527. 

N.  y.  Supp.  109-972. 

St.  Kep'r.  18-168:  29-216. 

Civ.  Proc.  11-125. 

Dem.  2-352. 
Snbd.  4. 

N.   Y.  88-121. 

Misc.   73-:161. 

Dpin.  4-119. 
Snbd.  6. 

N.   Y.  78-535;  98-363.  527;  104- 

.  103. 

Hun,  51-202. 

App.  Dlv.  12-136;  90-327;  138- 
792. 

Misc.  1-402. 

Civ.  Proc.  7-157;  9-409. 

How.  N.  S.  1-92.  208. 

Dem.  3-232;  4-471. 
Snbd.  7. 

Hun,  33-342. 

St.  Rpp'r.  5-199. 
Snbd.  8. 

Hun.  36-261. 

St.    Rep'r.   29-951:  49-826. 
Snbd.  9. 

Hun,  36-261. 

Misc.  30-856. 

St.  Rep'r.  37-647;  41.79a 
Snbd.  lO. 

App.  Dlv.  42-258. 

N.  Y.  Supp.  59-257. 
Snbd.  11. 

N.   Y.  119-38. 

Hun,  62-110. 

App.  Dlr.  4-431;  40-238:  61-.33: 
65-100  :  81-453  ;  84-163  ; 
104-402;  110-908;  143-841; 
146-707. 

Misc.  15-601;  17-494:  30-354;  32- 
318;  51-540:  60-629. 

N.  Y.  Supp.  63-726;  66-724;  72- 
495;    128-626. 

Civ.  Proc.  3-125. 

St.   Rep>.   15-722. 

Abb.  N.  r.  22-480. 

Dem.  2-648:  3-268.  509:  4-276, 
348;  5-348. 

Connoly,  2-641. 


Snbd.  12. 

N.   Y.  72-814. 

App.  Div.  146-706. 

Misc.  29-87;  61-220. 

N.   Y.   Supp.   60-882. 

St.  Rep'r.  29-912;  45-752. 
Snbd.  18. 

App.  Div.  146-716.  I 

Misc.  63-620.  I 

N.  Y.  Supp.  28-844 ;  181-441. 
2516. 

N.  Y.  98-342. 

Hun,  70-109;  83-150. 

App.  Dlv.  89-92  ;  108-176. 

Misc.  18-366;  80-559;  32-548;  39- 
227 ;  74-333. 

N.  Y.  Supp.  68-933. 
2517. 

Hun,  51-208;  70-109. 

App.  Dlv.  36-82:  89-92. 

msc.  18-307  ;  39-227  ;  46-230. 

N.    Y.    Supp.   35-105;   66-727. 

Dem.  2-313;  6-137.  446. 
2518. 

App.  Dlv.  42-258:  86-166. 

N.  Y.  Supp.  59-255. 

Connoly,  2-643. 
2519. 

Hun,  70-109. 

App.   Div.   42-258:  86-360. 

N.  Y.  Supp.  59-2o5;  83-77a 
2520. 

Hun.  70-109. 

App.  Dlv.  108-176. 

Misc.     12-243;     13-867;    39-227: 
40— 828 

N.  Y.  Supp.  34-44  ;  96-52. 

How.  67-217. 

Dem.  2-396;  8-677. 
2521. 

Misc.    13-367;  89-228. 

N.   Y.   Supp.   56-498. 

Connoly.  2-643. 
2522. 

Dem.  2-816. 
Snbd.  1. 

Misc.  12-244. 

St.  Rep'r.  54-808. 
2523. 

N.  Y.  172-547. 

Misc.  17-476. 

N.  Y.  Supp.  60-772. 
Snbd.  2. 

App.  Div.  44-182. 
2524. 

App.  Dlv.  86-360. 

Misc.     12-244;     13-367;     39-228; 
40-328. 

N.  Y.  Supp.  81-1032;  83-778. 

riv.    Proc.   7-237;  19-165. 

Dem.  3-55. 
2525. 

Misc.  12-244;  13-867;  89-228. 
2527. 

Dem.  8-18. 
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2S28. 

Tliin,  69-487:  76-208. 

A  pp.   DlT.   95-6S0. 

Misc.  20-5ai:  80-569:  89-228. 

N.  Y.   Supp.  13-867;  85-105:  64- 
370. 

N.  Y.  Ann.  Cas.  T-171;  10-128. 
2680. 

Hun,  66-201:  69-966. 

Misc.   65-442;   71-106. 

Civ.    Proc.   8-206:   15-270. 

Hedf.  5-391. 

Dem.  8-219. 
2SS1 

App.    DlT.    106^22. 

2532. 

Misc.  13-367. 

N.  Y.  Supp.  35-106. 
2537. 

N.    Y.    200-141. 

App.    Div.    20-66:   50-«2. 

Misc.  22-220;  88-463. 

N.  Y.  Supp.  49-820;  68-489;  77- 
1030. 
2538. 

N.  Y.  135-661. 

Hun.   64-318. 

App.  Div.  147-219. 

Misc.  2H-G03;  5N-496. 

N.   Y.   Supp.   131-1041. 

St.  RepT.  12-692. 
2539. 

App.    Div.   24-535. 

Misc.  73-564. 

N.   Y.  Supp.  49-82. 

as4<). 

Misc.  27-108;  73-564. 
2541. 

Misc.  12-257. 
Week.   Dig.  25-166. 
2542. 

App.  Div.  24-685. 
N.   Y.  Supp.  49-82. 
2544. 

N.  Y.  70-387;  113-62. 
Hun,    71-30;    78-301. 
Dem.  3-324. 
2545. 

N.  Y.  80-1;  92-181;  95-617:  103- 

156.  470:  101-74.  048:  111-239. 

523;  125-732;  140-121;  184- 

57 '  102-238 
Hun.*  32-251,    420:    71-503:    74- 

031:     75-260:     78-49;     70-130: 

84-524:  88-377:  89-144. 
App.  Div.  1-622:  4-2:  10-374;  17- 

2f«.   273:    10-489:   42-381:   44- 

40G:     47-316:     52-302:     53-198: 

65-229:    69-286:    71-522:    73- 

550;    75-342:    97-118;    101-556; 

112-373;    119-874;    135-704; 

143-R23. 
Misc.     12-255;     35-480:     45-563; 

60-110:  64-170:   6M-283;   71- 

635  ;  72-333. 
N.     Y.     Supp.     59-152:     ei-lT.'i, 

997;      65-83;      72-728;      74- 


756;     78-859;     T7-178;     78- 

186;     89-664;     98-488.     921; 

105-931;    119-667;    126-160; 

127-066. 
Deiu.  3-229,  258. 
St.  Rep'r.  79-178. 
Week.  Dig.  24-3. 
2546. 

N.  Y.  168-427;  177-390. 

Hun.  47-348. 

App.    Div.    1-40;    18-114:    42-4; 

44-406;    45-578:    54-283;    58- 

210;   61-337;   66-229,   878;   69- 

286;    111-511,    547;    113-206, 

222;    124-601;    136-517;    188- 

858 
Misc. '25-283;  81-76:  34-210;  43- 

476 ;  53-178 ;  54-260  ;  72-333, 

335. 
N.  Y.'Snpp.  35-480;  58-920:  61- 

175,    907:   66-664;   70-353:    72- 

728;     73-57;     74-755;     89-469; 

97-1098;      99-174;      121-184; 

123-289;  131-193. 
St.  Rep'r.  14-821;  70-177. 
Civ.   Proc.    14-52;  15-270. 
Dem,  8-377. 
Connolj,  1-442. 
Abb.  N.  C.  81-110. 
N.  Y.  Law  Jour.  5-667. 
2547. 
N.   Y.   111-624:   149-288. 
Hun,  69-525;  63-530. 
App.  Div.  79-644. 
Misc.  72-608v 
N.  Y.   Supp.  97-938. 
Dem.  6-269. 
1^548. 
Hun.  40-238;  68-680. 
App.    Div.   14-162;   86-548;    79- 

544 
N.  Y.'  Supp.  «l-10t 
2550. 

N.  Y.  172-647. 

Hun,  87-111. 

App.  Div.  18-308;  40-78;  70-416; 

m-148. 
N.     Y.     Supp.    57-548;     76-236; 

116-915. 
St.   Rep'r.   16-240. 
Civ.  Proc.  14-195. 
2551. 

App.   Div.    120-670. 
Mlic.   68-101;   68-7. 
N.    Y.    Si?pp.    105-549;    124-892. 
2552. 
App.   Div.   1-29:  32-326:  49-116; 

^-49:    67-72;    68-162:    88- 

142;  105-687;  110-68;  111-282. 
Misc.    10-518;  88-309;   44-330; 

56-226:  58-488. 
N.  Y.  Supp.  36-529:  59-981:  71- 

376:    84-,'t29;    96-1017;    97- 

459. 
St.  Rep'r.  2-665;  8-224. 
2553. 

N.  Y.  75-425;  194-399. 
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App.  Dlv.  T<M16. 
mac.  29-531;  58^89. 


N.  Y.  Supp.  75-286. 

Connoly,  2-52. 

N.  Y.  Add.  Cas.  T-ITL 
25S4. 

N.  Y.  104-399. 

Hud.  33-211. 

App.  Div.  65-148;  70-416;  120. 
T75;   132-497. 

Misc.  7-502;  38-66;  58-.489. 

N.  Y.  Supp.  30-828;  40-4.39;  75- 
236;  70-964;  111-116;  110-960. 

Dem.  0-358. 

Week.  Dig.  10-150. 

N.  Y.  Add.  Cas.  4-269. 
2565. 

N.  Y.  75-425;  91-285;  103-181; 
164-115. 

Hun,  73-191. 

App.  Dlv.  10-382;  70-268;  88- 
143;  108-13;  111-282;  120- 
775 

Misc. '28-310;  44-839. 

N.  Y.  Supp.  40-439:  50-981;  70- 
687;  84-329;  80-927 ;  05- 
407;  07-459:  111-116. 

St.  Rep'r.  10-242;  19-321;  20-238. 

Civ.  Proe.  13-28:  14-200. 

Abb.  N.  C.  20-360. 

Dem.   5-449;  0-358. 

nedf.  4-318:  5-131. 

N.  Y.  Add.  Cas.  4-265. 
Snb«l.  3. 

Hun.  34-309. 

Apn.  Dlv.  27-124. 
Saba.  4. 

Hun,  34-309. 

App.  Dlv.  18-808. 

^IIsc.  12-826. 
2550. 

N.  Y.  eO-536. 

App.  Dlv.   18-303;  135-125. 
Dera.  3-320. 
2557. 

N.    Y.   111-284;   107-473. 

App.  Div.   10-120:  101-28;  114- 

615. 
Misc.     12-324;    20-307;    08-416. 
N.    Y.   Supp.   00-87;  01-707. 
Civ.  I»roc.   16-270,  273,  276,  279, 

282.  284;  10-355. 
How.   05-187. 
Dem.  2-635;  01-425.  438. 
Redf.  4-325.  480. 
Connoly.  2-15. 
N.  Y.  Ann.  Caa.  7-32. 
2558. 

N.  Y.  09-101;  111-289:  tOO-451 

Hun,  .33-230:  04-1C2. 

App.    Dlv,    10-129:    15-547;    44- 

240,  024;  55-149;  03-4,*>4;  131- 

276. 
Misc.  8-156:  20-808;  25-.')69:  85- 

579*  00-297 
N.   Y.'Supp.   55-640;  00-87;  71- 

795;  11^287. 
St.  Rep'r.  5-199:  45-854. 


Civ.  Ppoc.  4-60;  14-41.  408;  20. 

401. 
Abb.  N.  C.  23-381:  28-378. 
Connofj,  2-51. 
Week.   Dig.  26-166. 
Svbd.  1. 

Hun,  48-419. 
Misc.  00-298. 
Civ.  Proc.  15-295. 
Sabd.  2. ' 

Dem.  0-446. 
Snbd.  3. 

N.  Y.  100-205;  110-437,  487. 
Hud,  01-280. 
App.  Dlv.  7-12:  45-625. 
St.  Rep'r.  40-846. 
Abb.   N.   C.    17-329.   337:  18-243. 
Dem.  5-274. 
2550. 

N.  Y.  111-2S4. 
Hun.  G4«162;  80-571. 
App.   Div.   7-12. 
N.    Y.    Supp.    33-907. 
Civ.  Proc  15-290. 
N.  Y.  Ann.  Cas.  0-416,  d. 
2500. 
Hun.  04-162. 
App.  Dlv.  7-12. 
Misc.  25-370. 
Civ.  Proc.  15-298. 
Dem.  0-444. 
2501. 

N.  Y.   100-203. 

Hun,     30-301;     40-443;     47-477; 

04-162;   78-181;  80-12. 
App.    Div.    7-12;    24-194;    40-31, 

78;     46-241;     51-318;     55-149: 

80-513;   122-350. 
Misc.    25-284,    369;    35-579;    .38- 

219;   30-120;    57-525;   08-414, 

417. 
N.  Y.  Supp.  55-488,  640  ;  01-671 ; 

72-62:    77-269;    78-976;    81- 

118:    124-628. 
Civ.  Proc.   15-284;  10-302. 
Abb.  N.  C.  18-248. 
Dem.  8-584. 
Redf.  5-110. 
Connoly.  1-158:  9-410. 
N.  Y.  Ann.  Cas.  7-31. 
2502. 

N.  Y.  70-481;  107-47a 
Hun,  47-477:  04-163:  80-12. 
App.    Dlv.    24-194:    61-818.    3."0: 

101-561:    122-356;  124-794. 
Misc.    20-307;    25-284:    30-120; 

67-525. 
N.  Y.  Vunp.  45-663:  04-1025;  05- 

1061;    78-976;    100-217;    124- 

628. 
St.   Rep'r.  5-196. 
Civ.   Proc.  16-284,  290;  10-302. 
Dem.  0-59. 
Redf.  6-330,  837. 
Week.   Dig.  26-325. 
2503. 

Misc.    08-414,   417. 
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Dem.  3-681. 
Connoly,   1-158,  264. 
Abb.   N.  C.  81-111. 
256B. 

N.  Y.  145-540. 
2666. 

Abb.  N.  C.  81-110. 
2567. 

MiBC.  73-564. 
2568. 

Add.  Dlv.  11-354;  «5-271;  71-1; 
T3-348:    02-465:    03-114;    114- 
613;    131 -S4;   i;i6-125. 
Misc.  34-152. 
/  N.  Y.  Supp.  66-784;  75-657;  87- 

23;  OO-f070;  115-239. 
Dem.  4-227. 
2560. 

App.    DIv.    56-278;    84-63;    116- 

!i87. 
Misc.  82-119;  88-672:  84-150. 
N.  Y.  Supp.  66-175;  67-879;  68- 
937;  82-32. 
2570. 

N.  Y.  104-200;  111-284;  145-540. 
Hun,   86-629;   82-444;   88-445. 
App.  Dlv.   5-596;   12-17;  18-303; 
08-211:      100-250;       117-810; 
125-748;    135-125:    136-a^3. 
Misc.  34-152;  47-520.       ^^  ^^^ 
N.     Y.     Supp.    eO-963;     05-819; 

110-93:   121-779. 
St.  Rep'r.  12-601. 
N.  Y.  Ann.  Cas.  1-305. 
2571. 

N.  Y.  60-410:  141-171. 
App.  Dlv.  42-381. 
N.   Y.   Supp.  50-152. 
2572. 

App.      Dlv.      66-231;      116-687; 

131-84. 
MIse.  84-150. 
N.  Y.  Supp.  72-694;  115-239. 

Dem.  3-258. 

'app.  Dlv.  23-18;  103-501;  120- 
883;  128-776. 

N.  Y.  Supp.  105-59;  118-104. 
2574. 

N.   Y.   135-415. 

Misc.  6-514. 

Week.   Dig.  11-212.     ^^ 

N.  Y.   Supp.  08-583,  921. 
2575. 

App.   Dlv.   70-268;   117-358. 

N.   Y.   Supp.   108-177. 
2576. 

N.  Y.  125-413;  133-177. 

Hun,   61-2S0:   60-405:   74-208 

App.  Dlv.  4-3:  10-594:  17-6;  51- 
637;  02-465:   112-317. 

Misc.    50-110:    54-176. 

N.  Y.   Supp.   105-931. 
2577. 

App.    Dlv.    11-45;    52-635;    07- 
641;    117-358. 

Misc.  17-543. 


N.  Y.  Supp.  70-687. 

St.  Ren'r.  15-745. 

Dem.  3-258. 
2578. 

Hun,  74-268. 

App.  Dlv.  70-268. 

Misc.  52-278. 

N.  Y.  Supp.  70-687. 

St.  RepT.  15-745. 
2570. 

App.  Dlr.  21-267. 

Misc.  52-278. 

N.  Y.  Supp.  47-689.    • 
2580. 

App.  Dlv.   11-45. 

Misc.  52-278. 

N.  Y.  Supp.  102-1124, 
2581.  _ 

N.  Y.  Supp.  103-177. 

App.   Div.   117-368. 

Connoly,  2-642. 
2582. 

Hun.  83-229. 

App.   Dlv.  48-599 ;  05-61 ;   105- 
357;    138-84. 

N.^^Y.  SuppSl-244;  62-426;  87- 
793;  04-176;   122-000. 
2583. 

Hun.  74-268. 

Misc.  64-288. 

N.  Y.  Supp.  118-553. 

App.  Dlv.  21-268;  185-123. 

Misc.    17-544;   88-672. 

N.     Y.     Supp.     47-689;     68-937; 
110-892. 
2585. 

N.   Y.   112-525. 

Hun,   63-531.  .^  ^^     .^ 

App.    Dlv.    85-542;   52-636;    70- 
648. 

Misc.  24-261;  41-85 

N.  Y.  Supp.  55-98;  81-101. 

Civ.  Proc.  14-408. 
9586. 

N.    Y.    66-250;   87-514;   133-177; 
148-408;   200-266. 

Hun.  45-561:  68-531;  74-96:  78- 
482;  8.3-331;  84-524;  86-330. 

App.  Dlv.  6-215;  1O-401;  17-6: 
%-86;  46-34;  47-125:  48-92; 
51-6371  53-567;  56-279:  58- 
588;  61-413;  70-542.  634;  81- 
228;  02-465:  05-153;  105- 
255;  107-77:  118-24.  920;  116- 
519;  117-209;  118-4S4:  121- 
nM:  12J1-170,  217;  126-608; 
143-824.  962. 

MiBC.  41-88.  _    ^ 

N.  Y.  Supp.  56-523:  65-1022:  67- 
879;  70-641:  70-639:  81-68. 
101:  88-847;  03-418:  101- 
776 ;  105-1098 ;  108-138, 
281;   127-966;   128-486. 

T.  &  C.  5-402. 
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2587. 

N.    Y.   72-269.   482;  Oe-63;   104- 

648  •   133-177 
Hun/ 63-531;    74-209,    368;    80- 

460;  80-366;  01-61. 

VW.     ^0-542 ;     118-920 ; 
[17-299. 
Ml0C.   41-89. 
N.  Y.  Supp.  81-101. 
2688. 

N.  Y.  72-482;  110-278;  148^08; 

170-596. 
Hun,     40-238;     08-531:     65-481; 

66-560;  78-49;  82-444;  80-866. 
App.   DIv.  6-216;  0-283;   14-162; 

3is-280,    542;    67-421;    70-542: 

03-115;     06-60;     107-52,     62; 

112-497;      123-70;      126-902: 

126-204,    209;    127-162,    376; 

120-791;    137-932;    138-918; 

143-689,  691,   692,  927. 
Misc.  24-259.  421:  41-90;  42-237. 
N.  Y.  Supp.  53-733:  66-52;  60- 

1100;    62-376;    81-101;    04- 

961;    110-650;   111-274;    114- 

667;    126-690;   128-594. 
2580. 

N.    Y.   70-566. 
Hun,  71-509. 
App.    Div.    65-150. 
Civ.  Proc.  13-408;  15-298. 
Dem.  6-444. 
2500. 

N.  Y.  63-460. 
Civ.  Proc.  15-890. 
2501. 

N.  Y.  76-316. 
Hun,  65-406. 
App.  Dlv.  88-259;  101-247;  136- 

2o2  ;  138-625  ;  146-429.  593. 
N.    Y.    Supp.    01-746;    126-569; 

122-849;    131-155,   311. 
2502. 

N.  Y.  Supp.  131-155. 
App.  Dlv.   146-429. 
2603. 

Misc.  83-626. 
N.  Y.  Supp.  68-989. 
Dcm.  2-134. 
2504. 

App.  IMv.  50-104;  146-429. 
Misc.  8-142. 
N.  Y.   Supp.  131-156. 
2606. 

App.  Dlv.  02-346;  130-157. 

Misc.   31-118. 

N.  Y.  Supp.  114-633. 

2506. 

N.  Y.   126-354;   184-43. 
App.       Dlv.       10-359;       86-64; 
120-669. 

Misc.  40-620. 

N.  Y.  Supp.  88-621;  102-899. 

2607. 

N.    Y.   72-565. 

App.    Dlv.   67-233;    117-359. 

Misc.  31-119. 


N.  Y.  Supp.  103-177. 
Dem.  2-251,  469. 
2600. 

Misc.  25-137;  80-520. 
N.  Y.  Supp.  64-926;  80-879. 
Dem.  2-201,  251. 
2601. 

MUc.  25-187;  80-520. 
N.  Y.  Supp.  54-926;  80-379. 
2602. 

Hun,  60-482. 

App.  Dlv.  6-665;  51-348;  88-33. 

Misc.  33-543;  42-14. 

N.  Y.  Supp.  64-920;  68-933;  85- 

880. 
Connoly.  2-682. 
2603. 

N    Y    164-423 

App.Dlv.  10-i29:  53-82;  54-583; 

68-146;    118-332. 
Misc.  68-8;   72-587. 
N.  y.  Supp.  74-148;  181-982. 
Civ.  Proc.  15-871. 
Redf.  5-416. 
Connoly,  1-192. 
2606. 

N.  Y.  110-6D5;  126-354. 

App.  Dlv.  48-93;  67-73;  84-554. 

N.     Y.     Supp.    60-229;    82-731; 

133-1012. 
Connoly.   1-192. 
2606. 
N.  Y.   114-369;  110-427;   124-1; 

186-884;      142-645:      153-816; 

154-423;  170-197;   175-150. 
Hun,  28-451;  33-618:  44-4.57;  51- 

201;  56-948;  6-1-372;  66-31;  77- 

248;  82-112:  01-205. 
App.    Dlv.    13-23;    80-314;    82- 

604;    43-95;    51-358.    419:    63- 

639;    64-582;    56-456;    68-210; 

63-40.  488;  67-72;  68-140,  159; 

72-286;  77-159;  85-572;  86-97; 

87-467;       07-263;       112-179; 

113-470;    118-328;    110-508; 

122-739;     18^618;     138-796. 
Misc.    24-353,    457;    25-281;    20- 

124:   84-210.   685;   86-742;   37- 

717;     38-723:     40-43.-> :     67- 

430;  60-47;  64-241;  72-329; 

74-o33. 
N.  Y.  Supp.  47-101;  51-802;  53- 

186.  711;  55-420:  56-1100:  60- 

429;   65-1061:    66-1028;   67-97; 

70-391;     71-376.     795;    73-COO; 

74-148,  443;  76-37;  70-83;  KO- 

039;    ©8-42:     00-213 :     103- 

410;  lt>4-213;  107-7:J7 ;  100- 

711;  131-187;  138-718. 
St.   Rep'r.  5-376:  35-229. 
Civ.  Proc.  14-62;  15-371. 
How.  66-291. 
Dcm.  2-486;  8-286. 
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Redf.  4-399;  5-381. 
Wook.  Dig.  26-64. 
ConDoly,  1-88,  191. 
8607. 

N.    T.     72-5C5;    T5-425;    124-1; 

175-150. 
Him,  3«-579;  83-431. 
Add.   Div.  24-31:  82-004;  4»-05. 

101;  55-456;  «7-73. 
Misc.     32-425;     34-585:     35-557: 

4IO-7:  48-223;  53-66. 
N.  Y.   Supp.  89-828;  53-186:  68- 
1051;  73-600;  90-665;  102-899. 
Civ.  Proc.  16-371;  10-246. 
2608. 

N.  Y.  124-1. 

Hun,  48-330. 

App.   Dlv.  43-95,  101;  67-70. 

Misc.     32-425;    84-585;    85-557; 

66-7. 
N.   Y.   Supp.  50-429:  66-544:  78- 

600. 
Civ.  Proc.  10-246. 
2600. 

N    Y    124-1 
App.Dlv.  43-95.  101. 
\l\hc.  34-585. 

N.    Y.    Supp.   50-429;   70-391. 
Civ.    Proc.    15-371;    10-246. 
Drm.  3-251. 
2610. 

N.  Y.  136-884. 
Hun,  65-30. 
2612. 

Misc.  0-487;  45-585. 

N.  Y.  Supp.  SO-383  ;  92-074  ;  06- 

895:  130-535. 
Connoly,  2-532. 
Svbd.  5. 
Misc.  21-778. 
X.  Y.  J^upp.  130-535. 
App.  Div.  145-854. 
2613. 

N.   Y.    188-15. 

App.     Div.     0-.^44:     18-61;     40- 

495;   110-602;  124-608. 
Misc.  22-65;  50-399. 
N.  Y.  Supp.  100-61. 
2614. 

N    Y    05-145 

App.  Div.  56^280;  116-598;  131- 

225 
Mfsc."  13-366;  6O-630:  65-408. 
X.    Y.    Supp.    121-903. 
Clr.  Proc.  1-459. 
How.  67-58.  317. 
Connoly,  1-488. 
2616. 

App.  Div.  48-890 ;  56-278 ;  105- 

225;   110-649. 
Misc.  13-366;  58-451. 
N.    Y.     Supp.     51-597;    03-1004; 

101-882:  100-474. 
Dora.  2-163. 
Snbd.  1. 
App.  Div.  20-277. 


Civ.  Proc.  6-328. 
Dem.  8-199. 
Snbd.  8. 
App.  Div.  116-585. 

2616. 

App.  Div.  117-400.     - 
N.  Y.  136-60. 
2617. 

N.  Y.  182-468. 

App.  DlT.  4-«iO;  aa-186:  48-300; 
156-278;      73-348;       i06-225; 

122-2:   141-466. 
Misc.  :&2-ll9:  55-160. 
N.  Y.  Supp.  52-043:  60-153:  66- 

175;    OT-031;    08-1004;    07- 

307;   106-369. 
St.  Bep'r.  7-292. 
Dem.  2-160.  524. 
2618. 
N.   Y.  67-409;  77-860,  598:  112- 

492. 
Hun.   41-89;   47-7;   61-104;   76- 

617. 
App,   Div.  6-215;  48-508;  100- 

767;  116-585;  128-201;  129-9. 
Misc.   10-493;  11-221;   18-467; 

46-539:    52-265;    65-165:    60- 

276  ;  65-40d  ;  74-25,  29,  34. 
N.     Y.     Supp.     62-919;     96-729; 

101-882;    113-210,    619;    120- 

196;  130-397. 
St.  Rep'r.  14-117. 
Civ.  Proc.  6-128. 
How.  67-57. 
Dem.  2-117.  443. 
Connoly,   1-464. 
2619. 

Hun,  76-472;  76-517.      ^         _ 
App.  Div.  6-215;  116-585;  128- 

201. 
Misc.    13-467;    46-539;    55-165; 

60-276;  74-34. 
N.  Y.  Supp.  101-882;  113-619. 
2620. 

N.  Y.  77-369;  05-8SO. 

Hun.    64-104;    75-472;    76-1.    2; 

78-483. 
App.  Div,  16-139;  10-267;  47-40. 

125;     80-75;     89-414;     104- 

317,  321,  .326;   109-780;    118- 

114;  128-201:  129-9;   136-780, 

794;  139-245. 
Misc.  7-222:  18-468.  473:  14-490; 

17-191;    25-460:    83-146,    829; 

,38-471:     4«-.539;  48-46:     51- 

543;  55-164;  61-559;  63-171; 

67-10. 
N.  Y.  Supp.  62-294:  68-368:  77- 

1036;  80-410:  06-436,  729;  101- 

071:     lWJ-474;     118-210.     619; 

118-429;    121-452;    128-1015; 

120-165. 
St.   Rep'r.  58-798. 
Dem.  6-106.  237. 
Connoly.  2-259,  579l 
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2021. 

Hud,  76-622. 

App.  Div.  63-106 ;  70-523 ;  104- 

325;    131-876. 
Misc.  18-467;  2S-459:  80-2:  36- 

473;  61-208;  03-171. 
N.  Y.   Supp.  73-808;  76-378. 
Dem.  6-81. 
Redf.  6-372. 
Connoly,  2-218. 
N.  Y.  Ann.  Cas.  10-439. 


N.  Y.  77-360:  141-166:  166-336. 
App.    DW.    100-268.    272;    105- 

226,  261;  100-780. 
Misc.     18-467;    42-236;     43-463, 

567  ;  46-539  ;  47-538  ;  50-308  ; 

73-156;  323. 
N.  Y.  Supp.  03-1004  ;  06-729. 
St.  Rep'r.  6-329. 
Pern.  3-136. 
Connoly,  2-441. 
2628. 

N.    Y.    68-148:    70-387;   77-369, 

533  ;  182-468. 
App.   Dlv.  71-219;  05-184;  lOO- 

268,    273;    112-496;    123-168; 

127-82;    128-875;    132-179. 
MlBC.  27-421;  30-63;  42-236;  60- 

373;  61-558. 
N.  Y.  Supp.  76-542;  88-734;  08- 

483;  00-62;  108-133;  111-199; 

113-97. 
ClY.  Proc.  6-12a 
Dem.  6-244. 
Connoly,  2-441. 
2624. 

N.   Y.   72-317;   113-569;  126-73; 

136-20;      182-465;      186-162; 

100-461. 
Hun.   63-37;    75-129;  88-376. 
App.   Dlv.   32-185;  36-280;    lOO- 

268.     273;     106-224;     112-660; 

113-791;      116-587;      117-60; 

124-694  ;  136-832  ;  144-853. 
Ml9C.  O-200:  22-215:  23-452:  24- 

200;    25-254;    27-477:    80-281; 

31-418;  37-114-    46-209:     50- 

373;   52-261;   65-171;   50-131. 

813:  60-56,  290,  500;  67-349; 

72-329,  567,  598,  611. 

N.  Y.  Supp.  30-215;  34-831;  40- 
577;  61-502;  52-943;  66-52:  60- 
164;  03-1004;  04-588;  00-62; 
112-206.  2(55;  11.3-025,  1108: 
121-779  ;  120-435  ;  131-27. 

Abb.  N.  C.  16-188. 

Dem.  3-339. 

Connoly,  2-454. 
2626. 

N.  Y,  136-20. 

App^Dlv.   123-477. 

Misc.  72-598. 

Abb.  N.  C.  31-120. 
2620. 

Misc.  82-800. 
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2632. 

Anp.  Dly. '68-186. 

Misc.  41-7  ;  48-46. 
2636. 

Hun.  36*122;  70-878. 

App.  DiT.  80.4S22. 
2637. 

App.  DiT.  60-101:  80-522. 
2638. 

App.  DiT.  40-53;  60-191;  80-522: 
116-230. 

Misc.  10-85;  60-67. 

N.    Y.    Supp.    121-100. 

St,   Rep'r.   15-441. 

Dem.  3-r541;  4-486;  5-488:  6-S43. 
Sabd.  1. 

Civ.  Proc.  8-158. 

Dem.  3-615. 
SQbd.  2. 

N.  Y.  78-282;  86-561. 

Civ.    Proc.  0-452;  18-365. 
2688. 

App.  Dlv.  27-506:  00-328. 

Mlac.  17-470;  20-38;  87-584,  710. 

Dem.  3-164. 
2640. 

Misc.  17-478. 

N.  Y.  Supp.  76-467. 
2641. 

Misc.  17-473. 
2642. 
Hun,  87-96. 
App.     Div.     84-280:     100-243; 

108-65. 
MlBC.  44-70. 
N.  Y.   Supp.  06-004. 
Civ.  Proc.  14-286. 
2643. 

N.     Y.     64-643;    02-689:    08-35. 

163-323;    154-429. 
App.  Dlv.  06-12;  160-243;  IIS- 

490;    130-644;    186-251;    138- 

166, 
Misc.    24-418;   87-689,    715:    41. 

466:    43-234;    44-70;    4*5-85; 

46-287;    48-490;    67-268;   €M>- 

629 ;  72-288. 
N.    Y.     Supp.     17-355;    84-1102* 

88-557  ;     06-1106 ;     103-618  ; 

107-1115;     118-937;     115-472; 

120-569 ;  131-111 ;  138-718. 
St.  Rep'r.  33-583;  41-889. 
Abb.   N.   C.   27-329. 
Civ.  Proc.  10-278. 
How.  N.   S.  2-198. 
Dem.  2-206;   8-169;  6-456. 
Connoly,  1-166;  2-387. 
Svbd.  1. 
Misc.  12-473. 

St.  Rep'r.  4-534;  18-988;  67-411. 
How.  N.  S.  3-59. 
Dem.  4-170,  298,  488;  6-282.  528; 

6-49. 
Sabd.  2. 
St.  Rep'r.  67-411. 
Civ.   Proc.  8-78. 


NOTES. 


How.  N.  S.  8-69.  ^ _ 

Dem.  4-170.  298;  5-180.  282:  6- 
49. 
Siibd.  3. 
Jkllsc.  a»-37. 
St.   Rep'r.  67-411. 
Sabd.  6. 
Misc.  28-360,  867. 
N.  Y.  Supp.  59-910. 
2«44. 

App.    Dlv.    118-490. 
Misc.  8-143;  87-686;  48.286. 
N.  Y.  Supp.  103-618. 
2G4B. 

Civ.   Proc.  7-189. 
Dem.   3-63.  64& 
Kedf.  5-353. 
Coiinoly,  1-491. 
2040. 

Misc.   12-160. 
2047 

N.  T.  05-256;  112-493;  150-164. 

Uim,  28-207;  46-661;  70-106:  T3- 

116;    79-444;    81-427;    82-111; 

90-159 

App.    Div.    110-648;    116-587. 

Mile:    15-055:    24-421:    27-618; 

28-373;  30-33;  32-318:   38-61: 

■    51-310;   55-174;  00-029;  73- 

103 
N.   y.Supp.  29-981:  35-775:  53- 
733;    B&-978:    60-724;    70-966; 
lOO-llOO:  113-937. 
St.  Rep'r.  12-693. 
Dem.  0-12. 

Connoly,  1-294:  2-271. 
2048. 

N.    Y.   112-493;   150-164.         ^_ 
Hun.  51-208;  79-442;  82-444;  90- 

162. 
App.  Dlv.  9-423  ;  110-648. 
Misc.    15-655.    OeO:    a»i^^-2:    28- 

373  ;  30-33  ;  38-61  ;  55-171. 
N.     Y.     Supp.    35-775:    70-966; 

97-367. 
Dem.  2-313:  0-137. 
Counoiy,  1-294. 
2040. 

Hiin,   31-176;   51-208. 
Misc.  15-655;  28-378. 
N.  Y.  Supp.  85-775. 
Dem.  6-446. 
2050. 

N.  Y.  131-400. 
Hiin,  28-246;  81-176. 
Misc.  28-373;  41-76;  59-296. 
N.  Y.  Supp.  35-775;  110-672. 
Connoiy,  2-281. 
2051. 

App.  Div.  110-649. 
Misc.  28-373:   59-296. 
N.  Y.  Supp.  35-776. 
St.  Rep'r.  12-693. 
S052. 
Misc.  28-373. 
K.  Y.  Supp.  85-775;  59-978. 


St.  Rep'r.  12-683. 
Dem.  3-136. 
£053. 
Hud.  84-28;  80-1&9. 
N.  Y.  Supp.  85-775 ;  96-827. 
Misc.  55-174. 
2058». 

N.    Y.    1BO-1G4;    160-684;    185- 

375 
Hun.  '79-442;  82-440:  87-346;  89- 

184.  366;  90-lo9:  91-164. 
App.    Div.   6-216,   604;  9-35.   423, 
480;    14-599:    16-457;    2T-521. 
527;    28-339:    29-374:    35-280; 
37-116;    43-389;    45-117:     50- 
128;  51-546;  65-682:  68-61;  74- 
838:  77-114,    121:   80-599:    82- 
420;  84-66;  86-291;  91-19;  9H- 
368;  100-269,  367,  369;  105- 
259,   266,   578;   109-701.   885; 
110-314.    648;    118-657;    115- 
640;  116-587;  116-868;  118- 
297;    120-230;    123-113,    480; 
124-619:    126-204.    582:    136- 
620;    137-.')75;    139-712,    739; 
140-877;     141-424,    430.     464. 
525  ;  148-575.  927 ;  146-705. 
Misc.  16-655:  22-656-41-76:  42- 
237  ;  43-188  ;  48-588  ;  50-398  ; 
54-475:    59-205:    6O-G30:    61- 
687;  64-287,  295.  603;  69-434. 
435;  72-585,  599. 
N.  Y.  Supp.  29-981;  81-068;  34- 
1037;  36-400.  775:  86-284.  287; 
50-801;  61-134.  284;  5S-.')2:  61- 
231;    72-959;    74-109;    77-51S; 
78-1001;  80-1011:  Rl-575;  82- 
31t) ;     83-831 ;     94-171 ;     97- 
180.    244.    367:    10O-535;    lOl- 
813;    102-,S66;    100-34 ;    108- 
489:    110-572.    938;    113-695; 
114-615.    698;    118-347,    553; 
124-293;      126-26,      31.      147. 
440,    551;    128-594;    131-523, 
982. 
2654 

App.  Dlv.  6-112;  181-691;  187- 

837. 
N.  Y.'  Supp.  iai-581. 
2656. 

App.  Div.  6-112. 
2666. 

N.  Y.  178-821. 
App.   Div.  6-112;   187-837. 
N.  Y.   Supp.  122-581. 
2067. 

App.  Dlv.  6-112;  137-837. 
n!  Y.  Supp.  128-681. 
2058. 

App.  Dlv.  6-112. 
2669. 

App.  Dlv.  6-112, 
2000. 

N.    Y.    47-861;    89-401:    94-649: 

119-02:  192-312. 
Hun.  60-623;  77-281;  9a-821«  6061 
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Add.  Div.  22-266 ;  92-3''8.  381 ; 

105-145;    110-804;    121-325; 

128-214. 
Misc.     24-419;     20-723:     83-271. 

729;  84-31;  86-514;  37-66.  457, 

639  ;  38-223  ;  41-165  ;  43-23^  ; 

47-548;   48-33;    50-400,   641; 

57-267;   60-270;   60-279. 
N.  T.  Supp.  36-882;  68-638,  1116; 

69-507;   73-1062;   75-1058;   76- 

461;  87-16;  88-557;  03-973; 

106-74:      107-111.'^);      108-281; 

120-569;    126-1001. 
Svbd.  5. 

Misc.  5-176;  88-729:  84*82:  86- 

515. 
N.  y.  Supp.  60-881 
Svhd.  6. 

Misc.  5-176. 
Svbd.  0. 

App.  DIv.  185-252. 
Misc.  20-37. 
2661. 

N.  Y.  102-312. 

Hun.  50-523:  02-322. 

App.  Dlv.  88-269;  02-878. 

Misc.    12-473:     24-419:     84-290; 

41-468:    45-535;    48-33;    56- 

232;  60-271. 
N.     Y.     Supp.    84-258:    84-1064. 

1102;    06-08:    107-o91 ;    108- 

2ol;  113-281. 
Dem.  2-459. 
N.  Y.  Ann.  Cas.  0-4T7. 
2662. 

N.  Y.  112-525. 

Hud.  42-470:  79-639. 

App.    Dir.     16-547;    47-23;    02- 

378,   381 ;    1 10-640  ;    118i-298  ; 

123-214. 
Misc.    20-724;    37-457;    57-267 

70-156;   74-2. 
N.  Y.  Supp.  44-5.'>l:  62-187,  819 

87-16;    128-477. 
2663. 

N.   Y.    192-312. 

Hun.  50-523;  02-322. 

Adp.     Dly.      15-547:      100-483 : 

105-145:    117-401);    118-298; 

123-214;    142-42. 
Miac.  20-7l'4;  56-231. 
N.  Y.  Supp.   36-882;  44-551;  01- 

706;   108-281;   126-693. 
2664. 

N.  Y.  128-70. 

Hun,  85-193. 

App.    Dlv.    45-99;   02-347;    116- 

YOH;  120-12;  126-775. 
Misc.  18-283  ;  50-482  ;  74-5,  9. 
N.  Y.  Supp.  32-579;  61-845;  68- 

155. 
2665. 

Hun,  50-523. 
2667. 

N.  Y.   128-70. 

Hun,  76-465;  85-193. 

Civ.  Proc.  7-159. 


Abb.  N.  C.  81-168. 

Dem.  3-548. 

Connoly,  1-491. 
2668. 

N.  Y.  150-58. 

Hun,  32-318;  60-526;  64-897. 

App.  Dlv.  0-354. 

Misc.   11-231. 

Dem.  8-55. 

Week.  Dig.  14-92. 
2660. 

Hun.  00-526. 

App.   Div.   142-42. 

Misc.  37-539.  543. 

N.  Y.  Supp.  75-1053.  1055;  126- 
693. 
2670. 

N.  Y.  150-58;  154-459. 

Hun.  56-225;  60-526. 

ApD.  Dlv.  9-344;  64-505;  95-60; 
111-464;    120-11,    14.      ' 

Misc.     38-207;     85-730;     41-91: 

43-585;  48-314;  70-158;  72- 

587. 
N.  Y.   Supp.  83-800;  87-793;  89- 

552;  96-772:  131-982. 
St.  Uep'r.  36-689. 
Snbd.  1. 
N.  Y.   124-582. 
Hun.  32-319. 
Misc.  10-211. 
N.  Y.  Supp.  49-574. 
St.   Rep'r.  39-504. 
.     Civ.  Proc.  7-289. 

Dem.  3-57;  5-387. 
Snbd.  2. 

Civ.  Proc.  16-846. 
2672. 

N.   Y.  154-449. 

App.*    Dlv.      53-181;      120-760; 

122-.356;  123-482;  146-593. 

Misc.  25-200;  35-731;  41-77. 

N.  Y.  Supp.  106-1073;  108-526; 
131-311. 

Dem.  2-264. 

Week.  .Dig.  25-324. 
2073. 

App.  Dlv.  120-761. 
2074. 

App.  Dlv.  120-761. 

Abb.  N.  C.  15-188. 

Dem.  8-285. 
2675. 

Misc.   41-208. 

N.   Y.   Supp.  83-927;  104-832. 

App.   Dlv.   100-548;  120-11. 
2678. 

App.  Dlv.  110-908. 

N.  Y.  Supp.  06-372. 
2670. 

App.  Dlv.   110-908. 

N.  Y.  Supp.  06-941. 
2680. 

App.  Dlv.  100-548. 
.Sub«l.  0. 

N.  Y.  Supp.  06-372. 
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2681. 

Hun,  79-877. 
2U83. 

Dem.  2-292. 
2084. 

N.  Y.  126-354. 

Hull.   79-376. 
App.   Dlv.   111-461. 
Misc.  72-288. 

N.  Y.  Supp.  97-697  ;  131-111. 
(Mv.   Proc.  7-257. 
2085. 

N.   Y.   SO-139;  87-572:  142-488. 
Uun.  46-65;  63-512;  79-396;  88- 

301. 
App.  Dlv.  15-545;  105-145;  112- 

«15;  118-483;  120-505;  143- 

841. 

Misc.  37-184.  585;  38-27;  40-512; 
41-379;  -^2-43;  45-534;  48- 
315;  74-309. 

N.  Y.  Supp.  44-551 ;  98-973  ;  96- 
225;  l6i5-303;  107-691;  128- 
026;  13.3-1105. 

St.  Rep'r.   47-431. 

Civ.    Proc.   8-308;   9-399. 

Abb.  N.  C.  23-104. 

How.   N.   S.   1-94. 

Doni.  2-202,  4ir»,  4oi:  8-28.  23.% 
.547;  4-344,  396;  5-267,  354;  6- 
43. 

Tonnoly.   1-564;  2-204. 

Week.   Dig.  25-122. 

N.  Y.  Ann.  Cas.  9-482,  n. 
Subd.  1. 

Misc.  66-231. 

N.  Y.  Supp.  84-934. 

St.  Rep'r.  32-637. 

Civ.   Proc.  9-400,  45a. 

Dem.  4-471. 
Snbd.  a. 

N.    Y.  84-3.39:  88-384;    100-222. 

Hun.  40-04;  70-231. 

App.  Dlv,  3-524;  115-230;  118- 
483 

Misc.  17-523  ;  37-584  ;  48-58,  76. 

N.   Y.   Supp.  75-1058. 

St.   Kop'r.  4-534;  32-637. 

Abb.    N.    r.    2O-2t)0;   28-459. 

Dom.  2-585;  8-508. 
Snbd.  3. 

N.  Y.   145-379. 

App.    Dlv.    11-195. 

St.   Uop'r.  32-637. 
Snbd.  4. 

N.   Y.  41-272. 

App.   Dlv.   115-646. 

Misc.  50-231. 

Hun.   40-296. 

St.   Rop'r.  32-687. 
Snbd.  5. 

N.   Y.   14.'5-382. 

App.   Div.    115-230. 

Misc.   17-510;  4H-58. 

St.    Rpp'r.   45-181. 

Civ.  Proc    9-450. 

Dem.  4-494. 

11 


Snbd.  0. 

App.  Div.  80-284. 

N.  Y.  Supp.  80-251. 
2686. 

N.  Y.  142-488. 

Hun,   79-376. 

App.   Dlv.  15-646;  118-483. 

App.  Dlv.  15-546;  115-230. 

N.  Y.  SupD.  44-551. 

Dem.  2-4^. 
2687. 

N.   Y.   145-379. 

Hun,  40-296;  88-301. 

App.  Div.  15-646;  80-284  ;  106* 
146;  115-230. 

Misc.  41-354 ;  74-309. 

N.  Y.  Supp.  44-551. 

How.   N.   8.  1-94. 

Dem.  3-233,  647;  5-866. 
Snbd.  1. 

Dem.  2-442. 
Snbd.  3. 

N.   Y.  145-379. 

App.   Div.   116»2aa 

St.   Rep'r.  45-181. 

Abb.  N.  C.  28-459. 
2689. 

Hun.   79-376. 

App.  Dlv.  9-296. 

Misc.  16-554. 
2690. 

How.  N.   S.  2-228. 
2091. 

Hun.   79-376. 

Misc.   41-92. 
Subd.  2. 

Misc.  42-44. 

N.  Y.  Sapp.  8S-697. 
2092. 

N.   Y.    124-1. 

Hun.   28-454. 

App.  Dlv.  51-418. 

N.  Y.  Supp.  64-660;  183-1012. 
2693. 

App.  Div.  15-54V  ;  118-29a 

Misc.  12-478. 

N.  Y.  Supp.  44-551 ;  138-1012. 

St.   Rep'r.   4-533. 

Dem.  3-164, 
2695. 

N.    Y.    73-292;    225-400;    162- 
513;  183-60. 

Hun.   50-899. 

App.  Dlv.  17-519;  78-67;  96-12; 
98-414;   100-243;   124-332. 

Misc.  44-70 ;  78-146. 

N.    Y.    Supp.    89-738;    9O-280; 
108-626. 

Civ.  Proc.  15-390,  406. 

Dem.  2-402. 

Connoly,  1-118. 

N.  Y.  Ann.  Cas.  4-56. 
2096. 

N.   Y.   111-350:  112-230,  663. 

Hun,  30-58:  76-21i. 

App.   Div.  56-468. 
lO 


NOTES. 


ClT.  Proc.  4-18;  5-6a 

Dem.  2-408. 
SQbd.  2. 

St.  Rep'r.  R-Sei. 

Dem.  4«262;  5-288. 
2007. 

N.   Y.    188-60. 

App.  DIv.  100-244. 

Misc.  44-70;  73-146. 

N.  Y.  Supp.  89-788. 


App.  DlT.  06-12 :  104-235. 
Civ.  Proc.  15-4061 
2609. 

N.    Y.   128-70. 
App.  Dlv.  78-528;  06-lZ 
Civ.  Proc.  10-485. 
2700. 

N.  Y.  ieo-4T0. 
Hun,  70-3,'58,  360. 
App.  Dlv.  39-513:  06-12. 
N.  Y.  Supp.  67-444. 
2701. 
N.  Y.  140-47;  169-470. 
Hun,  70-858. 
App.    Dlv.    80-513;   06-12;   124- 

332 
N.  Y.Supp.  108-926. 
2702. 

N.  Y.  125-400;  169-467. 
Hun,  70-960;  76-152. 
2706. 
Hun.  83-42. 

App.    Dlv.    126-774;    133-895. 
Misc.  8-142:  34-436:  38-415. 
N.  Y.  Supp.  08-209:  111-116. 
St.  Rep'r.  15-442.  449. 
Dem.  6-346. 
Connoly,  2-17. 
2707. 
Han.     25-321;     36-575;    41-452; 

77-565;   88-42. 
App.    Dlv.    11-290;    35-448;    65- 

282;    106-131;    118-16;    110- 

141  ;  126-774  ;  1.^3-895  ;  147- 

412. 
Misc.   81-667;  34-437;  37-238; 

40-33:    50-245;    5:i-163,    164; 

60-632  ;  63-494  ;  74-55. 
N.     Y.     Snpn.     28-1048;    54-8.32; 

60-1022;   72-1001:   04-97;   08- 

961;  100-481;  103-86S;  104- 

474;   111-110:    113-1105;  118- 

895  ;  132-203. 
Dora.  2-296;  3-1.  202. 
Week.  Dig.  16-118. 
Kedf.  5-434. 
2708. 
Hun,  77-565;  83-42. 
App.    Dlv.    11-290;    35-448;    65- 

282;  106-131:  133-89r>. 
Misc.    25-71;   .34-437:   37-238. 
N.  Y.   Supp.  28-1048;  04-97. 
Dem.   2-396. 
9709. 

Hnn,  77-565;  83-41. 

App.    Dlv.    11-290;    35-448;    65- 


282;    113-17:     114-418;    138- 

895;  147-418. 
Misc.     25-71:     34-438;     87-238; 

47-513;   49-87;   64V623 ;    73- 

494 
N.    Y*.     Snpp.    28-1048:    38-424: 

47-1127;     54-707,     892;     72- 

1001 ;  96-969  ;  113-1105  ;  182- 

203. 
9710. 

N.  Y.  146-640. 

Hun,  83-41. 

App.  Dlv.  106-132;  113-17;  114- 

MfRC.  *  34-436 :    49-84  ;    50-248  ; 

53-164;  60-633;   66-494;   72- 

304;  78-495;  74-55. 
N.    Y.    Supp.    31-767;    69-1022; 

04-97;      08-299;       113-1105; 

131-203. 
St.   Rep'r.   16-818. 
Dem.  6-423,  460. 
Week.   Die.  16-118. 
Connoly,  2-17. 
2711. 

N.  Y.  146-540. 
Hun,  83-42. 
2712. 

N.  Y.  184-43. 

Hun,  88-42. 

App.  Dlv.  143-881. 

Mlac.   81-667;   42-400;   63-620; 

72-629. 
N.  Y.  Snpp.  68-975. 
Abb.  N.  C.  17-78. 
Subd.  1. 
App.    Dlv.    10-450;    62-563;    68« 

Misc.   88-528. 
Subd.  6. 

N.  Y.  34-347;  42-146;  77-168. 
Snbd.  7. 

Mtse.  26-561. 
Snbd.  8. 

N.  Y.  02-40. 
Snbd.  O. 

App.  Dlv.  86-72. 
2713. 

N.  Y.  56-615;  178-164;  195-143. 

Han,  83-42. 

App.    Dlv.    68-570;    66-438;    96- 

563;    113-210;    125-426;    120- 

440    921 
Misc. '  36-398,    516;    38-167,    208; 

89-221;    41-608;    48-280;    40- 

409:    52-426;    53-221;    64-6G1; 

66-129;   67-353. 
N.  Y.  Supp.  6.%-1022;  67-108:  73- 

750.  1061:  77-271,  829:  70-.3J»2; 

85-3a3;  00-176:  10O-215:  103- 

167,    345;    110-708;    124-173, 

859. 
Snbd.   1. 

App.  Dlv.  118-515;  126-440- 

MIso.  42-387. 

N.  Y.  Supp.  84-220;  96-768. 
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NOTES, 


*  A^*:  Div.  118-515;  iae.440. 

Misc.  42-387. 

N.  y.  S«pp.  06-768. 

^'a^pp'.  div.  51-618 ;  102-30 ;  118- 

MlU^'37-t54?"42-387;    58-245; 

N^y'^Sudp.  B2-700:  76-983:  8«- 
807:  tfa-iTS;  »^768;  104- 
475;   120-714. 

^'aI^'  *Dlv    118-r>15;   126-440. 
m\^?c:.     10-86;    36-399;    42-387; 

N     Y     Supp.    84-220;    06-768; 
104-475. 
Subd.  a. 

Abp^'  Dlv!^il8-515  ;     126-440  ; 
Misc.  "36-399.    516;    37-454;    42- 

N^^'*.   Supp.   73-750.    1061;   75- 
933;    oSiVoS;    104-475;    131- 
441. 
2714 

N.   Y.  184-44  ;^108-462. 

Hun,    25-321:   83-42,       ^^     ^^_ 

App.  Div.  0-493;  111-282;  118- 

6**0 

Misc.' 33-75:  87-329;  40-69:  44- 
33S;  49-406.  „^  ^^_ 

N.    Y.     Supp.    67-281 ;  ^80-927 ; 
07-459;  08-299;  100-46. 

How.  N.   S.  2-158,  323. 
2715. 

N.  Y.  110-642. 

Hun,  52-23. 

App.   Div.  0-493. 

Dom.  3-170. 

Red£.  5-191. 
2710. 

App.   Div.   0-493. 

MJsr.  30-479. 

N.  Y.  Supp.  132-994. 
2T17 

N     Y     88-121;    08-342;    115-396. 

il'un,'   27-577;     38-125;     48-219; 
62-124;  63-261. 

50-530. 
N.  Y.  Supp.  CJ-197.  255;  30-2 <4: 

35-4S5;    00-400. 
St.  Rpp'r.  16-240. 
Civ.  rroc.  14-105. 
Week.    Dig.   25-57. 
ConnolV,    1-172:   2-523. 
Pom.  rf-107,  255. 
2718 

N.  Y.  02-251:  04-547;  08-342: 

115-.30C:    144-.-i08;     101-12. 
Hun.    26-ls:'>:     :i.s-rj5:     70-(U: 

78-310:    82-108.    L'OO:    8:5-:'>:'v5. 

400;     85- rj:i,     485.     5sO  :     88- 

814;   01-93 ;    02-290,    440 


App.  Div.  5-72;  0-16«;  18-23; 
*l7-5;  26-19T,;  40-109;  47- 
34;  53-319;  54-18;  56-417; 
66-281;  75-323.  629;  82-203; 
83-163;  88-468;  05-588 ;  06- 
266;  07-528;  08-492;  OO-202: 
101-554;  102-530;  103-17i; 
105-219;  106-239;  111-865; 
120-7;  121-385;  125-617; 
130-364,  474;  133-472;  136- 
854;  137-611;  138-588;  146- 
61,  868. 

Mlac,  8-577:  0-385:  14-168;  24- 
220;  27-715;  20-561;  30-32; 
31-299;  33-149,  323;  35-363; 
30-74,  608;  40-333:  42-460; 
55-193;  60-38;  62-170.^ 

N.  Y.  Supp.  20-131;  30-274;  31- 
878;  83-115;  36-608.  711;  41- 
279  40-1027;  57-531;  61-^82. 
953  ;  62-332  ;  65-676  ;  6«-368. 
636;  71-1034;  72-894;  81- 
737;  87-252,  938;  00-182, 
709;  03-386;  104-836;  116- 
428;  118-568;  122-407;  132- 

99 
Civ. 'rroc.  15-211. 
Dcm.   3-221.         „  ^^    _  ^^_    __ 
JN.  Y.  Ann,  Cas.  2-47;  7-152;  8- 

135;  0-254. 
Connoly,  1-172.    ^ 
Daily  Reg.  S-4-478. 
2710.  ^      ^^  ^^^ 

N.    Y.    67-408;    74-38;    88-503; 
80-352;       0:i-484;        144-472; 
165-70;   104-77 ;   10O-158.  ^ 
App.    Div.    53-544;    57-604;    50- 
266;  7y-367;  82-191;  OS-4(»4. 
Misc.    18-222:    10-221;    37-472; 
30-608,    764;    41-282;    42-92, 
335;  48-41,  71:  64-117. 
N.    y!    Supp.    54-972;    65-1010: 
75-1056       70-1010;     80-1122; 
81-713,     1030:     85-1082;    87- 
128;  06-225;  118-46. 
Civ.  Proc.  15-46. 
Redf.   5-199. 
Sniul.  2. 

N.  Y.  144-472. 
Snbd.   3. 

Hun,  83-201.   285. 
App.   Div,   35-333.^ 
N    Y,   Supp.  31-400. 
Snbcl.  4. 

N.    Y.   48-232. 
App.  Div.  58-583.^ 
N.  Y.   Supp.  60-125. 
2720. 

App.   Div.  64-567.       -      „^  ^^^. 
Misc.    13-374;   23-225;   26-110; 
28-616;   60-462.     ^      ^^  ^^_ 
N.    Y.    Supp.    50-402;    50-1075; 
72-333;  114-198. 
2721. 

N.   Y.    104-398.  ^^^ 

App.  Div.  O:i-505:  lt»6-54;  122- 
(;()8;  125-359;  130-462;  141- 
46. 
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NOTES. 


MlBC    18.874;    l»-256;    80-33; 

87-633;    41-282;    66-480;    G4. 

162,  248;  6T-33:  68-161,  204. 

N.    Y.    Supp.    87-826;    110-694; 

124-641. 

2722. 

N.  Y.  80-479;  94-574;  116-400; 

17<>-f5;   182-270. 
Hun.    28-249;    30-543;    81-182; 
38-126;    41-07;    68-283;    T7- 
205. 
App.  DIv.  16-36;  26-269;  89-92, 
510;  61-562;  62-505;  70-263; 
76-342;      112-486;      119-782; 
142-427 
Misc.  1-450;  7-380;  21-418;  22- 
489;   26-257;  28-601;   37-472; 
38-64;  39-608:  40-68;  66-191; 
68-488;   69-131;   62-163;   70- 
471;   71-101. 
N.  Y.  Supp.  6-252 ;  24-847 ;  28- 
160:     36-945;     36-1074;  .  47- 
1069;  60-786:  64-967;  67-444; 
71-71;    74-971;    76-1056;    76- 
967;     78-186;     80-643;     104- 
342;   106-354;    111-640;   116- 
286*    129-911 
St.   Rep'r,   82-834,   710;   62-384. 
How.  N.  S.  1-93. 
Dem.  2-540;  3-279;  4-346. 
Par.  1,  Sabd.  1. 
N.  Y.  08-347. 
Hun,  60-571;  63-262. 
«.   Y.   Supp.   47-854. 
St.  Rep'r,  16-242;  43-372. 
Civ.  Proc.  7-368;  9-381;  14-290. 
Dem.  4-183;  6-199. 
Svbd.  2. 
N.  Y.  94-674;  168-721. 
Hun,  31-178. 

App.  Dlv.  26-270;  36-434. 
Misc.  7-385. 

Dom.    2-135,   222,    262,    555;    8- 
148,  221,  241;  6-291,  453;  6- 
255. 
Par.  2,'  Svbd.  1. 

N.   Y.   88-121;   92-251;   94-574; 

98-342;   170-75. 
Hun,  36-316  ;  39-64  ;  46-65  :  48- 

223;   70-64;   90-185;   92-480. 
App.  Dlv.  22-26;  39-512. 
Misc.  8-577. 
N.  Y.  Supp.  6-253. 
St.    Rep'r.    16-777;   29-643;   44- 

813;  68-510. 
Civ.  Proc.  4-219;  7-373;  16-212. 
How.   N.  S.  2-140. 
Dem.   2-135;   8-145;   5-13,   228, 
286;  6-199. 
Snbd.  2. 
N.  Y.  88-121;  94-574. 
Hun,  70-61. 
App.   Div.   89-512. 
Misc.   39-612. 
St.  Rep'r.  19-700;  68-510. 
Civ.  Proc.  7-372. 
Dem.  3-59,  224. 
2723. 

N.  Y.  183-174. 


Hun,  81-176. 

App.  Div.  113-209;  144-939. 

MfBC.  7-381;  30-33;  38-64 

N.   Y.    Supp.    47-854,   1069;    76- 

St.  Rep'r.   16-743. 

Civ.  Proc.  14-38. 

Abb.  N.  C.  11-56. 

Dem.  2-22. 

N.  Y.  Ann.  Caa.  6-667. 

Connoly,  2-58,  190.  362,  615 

N.  Y.  Law  Jour.  6-667. 
Snbd.  2. 

Misc.  38-64. 
2724. 

N.  Y.  1O4-103;  117-378. 
Hun,  66-121;  7O-3H0. 
App.    Dlv.   63-571;   66-437;   96- 
^^563;  12*1-443. 
Misc.   41-308;   43-245;   63-221. 
N    Y    Supp.   89-569;   11O-708. 
Civ.  Proc.  14-38, 
^  ^onnoly.   1-452;  2-281,  640. 

Hun,  60-572. 

App.  Dlv.  110-860. 

Misc.  30-355;  37-156. 

«.  Y.  Supp.  9-452,  927;  94-286; 
97-494;   118-833. 

St    Rep'r.    16-793;   41-798;   46- 
455. 

Civ.  Proc.  6-86. 

Dem.  3-31;  4-181. 

Redf.  4-320. 
Snbd.  1. 

App.   Div.  34-388;   106-688. 

N.  Y.  Supp.  64-269. 

Dem.  2-24. 
Snbd.  2. 

Hun,  77-205. 
Snbd.  8. 

N.  Y.  94-574. 
Hun,  27-577;  80-548. 
Week,  Dig.  19-269. 
Snbd.  4. 

Hun,  77-205. 
App,  Dlv.  €1-412. 
St.  Rep'r.  37-646,  959. 
Dem.  5-415. 
2726. 

N.   Y.   69-320;   88-121;    119-33; 

182-270;    183-352. 
Hun,    30-543;    44-394;    66-121; 

77-205. 
App.    Div.    36-82;    47-332:    49- 

419;    63-7:     66-234;     89-567; 

98-9;    99-300;    111-38;    119- 

608;    120-12;    142-427. 
Misc.  6-428.  561:  9-2*28:  26-264; 

30-354:    33-625,   672;    39-521, 

610;  6O-650. 
N.  Y.  Supp.  16-535;  66-089;  63- 

678,  726;  68-039;  106-354. 
St.    Rep'r.   16-744;   31-482; 

1062;   87-577. 
Civ.  Proc.  11-38:  16-55. 
Dem.  4-454;  6-385. 
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NOTES. 


Connoly,  2-157,  542. 
Week.   Dig.  25-127. 
Snbd.   1. 

Ilun,  44-397. 

App.  Div.  O8-160. 

Misc.     9-234;     15-560;     17-493; 

25-262. 
St.  Rop'r*.  3T-579. 
Dem.  6-48. 
Snbd.   2. 

N.   Y.  81-573;  104-105. 
Jlun,  «8-282. 
Connoly,    1-83. 
Snbd.  3. 

App.  Div.  42-305. 
Misc.  25-262. 

N.  y.  Supp.  51-655;  59-105. 
Snbd.  4. 
N.  Y.  117-382. 
App.  Div.  120-15. 
St.  RepT.  81-963;  54-109. 
2727. 

N.  Y.  119-28;  152-514;  191-12. 
Uun,    32-448;    «6-120;    70-131; 

77-206. 
App.  Div.  e-413;  10-36,  38;  lO- 

36,    38;    35-338;    38-321;    40- 

346;  08-362;   70-567;   83-162; 

84-102  ;  89-567  ;98-8  ;  111-37. 
Misc.   16-560,   601;   17-493;  25- 

2r»6,    280;   30-355;   31-79;  35- 

154  ;  37-600  :  39-621 ;  41-78  ; 

44-442;    55-160. 
N.  Y.  Supp.  28-362  ;  39-826  ;  54- 

955;  55-430;   50-989;   03-726; 

04-576:     74-75:    76-589:    70- 

314;   82-639;  85-663;  90-185: 

120-965. 
Dem,   2-232;  4-366. 
Connoly,  2-641. 
N.  Y.  Ann.  Cas.  10-450. 
272^. 

N.   Y.   00-480;  89-479. 

Hun.     50-572;     59-78;     70-131; 

79-379;   80-301. 
App.  Div.  10-38;  24-28;  59-266; 

«4-571;        84-554;        1OO-270: 

104-4fi2;    132-486;    142-429; 

140-870. 
Misc.     2O-307;     30-34 ;     33-147, 

(525;   35-154;   30-97;   87-177, 

602;   38-723;   39-227;  41-223, 

272. 
«.  Y.   Supp.  39-828;  49-93;  68- 

3<i8,  939;  72-333;  70-314;  82- 

731:   8:^-983 ;   93-836;   110-901; 

120-308;   120-965. 
St.    Repr.    5-342;    20-945;    29- 

210:  32-291;  36-524;  49-326; 

54-236. 
Dem.  2-234;  5-346;  O-200. 
Connoly,  2-362. 
N.  Y.  Ann.  Cas.  1-235. 
Snbd.   2. 

N.   T.   107-110;    111-204;    140- 

137 
Misc.   10-492;   30-31;   37-177. 


N.  Y.  Supp.  74-945. 

St    Rep'r.  22-904;   87-647;   52- 

383 
Dem.  2-248;  4-365. 
2729. 

N.  Y.  102-461. 

App.    Div.    10-38:    18-113;    49- 

419;  70-.567;  74-221.  468;  78- 

464;    114-535;   120-200. 
Misc.     4-377:     88-713:     41-421; 
52-428;    53-222;   OO-650;    67- 

856. 
N.  Y.  Supp.  6-239;  29-828;  59- 

1025;  <ffl-678;  65-437;  75-.5H9: 

77-558.   696;    79-651;   100-12. 
St.   Rep'r.    11-694;   28-317;  38- 

695;  39-851;  40-842;  68-241. 
Dem.  2-232;  4-152;  0-197. 
Connoly,  1-68;  2-182,362. 
Snbd.  1. 
App.  Div,  43-235. 
N.  Y.  Supp.  23-1046. 
Dem.  5-22;  6-28. 
Snbd.   2. 

App.   Div.  43-333. 
Misc.  4-43. 
N.   Y.   Supp.  60-815. 
St.  Rep'r.  5-434. 
Dem.  5-217. 
Snbd.  3. 
App.  Div.  70-567;  78-466. 
Misc.  49-403;  54-499. 
N.   Y.  Supp.  118-568. 
N.  Y.  Ann.  Cag.  10-459. 
2730. 

N.  Y.  112-289  ;  102-36  ;  170-143. 
App.  Div.  9-291;  12-135:  13-97; 

38-475;    49-419;    51-358;    56- 

149;  64-435.  566;  79-301;  81- 

580;  80-99;  95-453;   101-562; 

102-410;     103-521;     104-388; 

105-590 ;     1O0-330 ;     107-31 1 ; 

111-462,     896,     900;     112-21; 

114-567;     119-274;     122-448; 

123-8 ;      124-798  ;      132-802 ; 

145—543. 
Misc.   13-376;  16-549.   603;  30- 

517;     89-140;     40-70;     41-73, 

157  ;  42-167  ;  40-217.  388  ;  49- 

388;  00-46,  295.  650;  62-001; 

67-29     42. 
N.  Y.  Supp.  35-231:  44-868;  56- 

523, 858  ;  63-678 ;  67-1004  ;  72- 

277,  833;   88-5.30.  652;  98-82, 

659;  94-84,  471.  1071;  96-124; 

97-697:  105-4;  107-277;  109- 

217;    112-763;    115-964;    117- 

539. 
Abb.    N.   C.  aS-S2. 
Connoly,  2-81. 
2731. 
N.    Y.    152-515;    184-43:    202- 

187. 
App.    Div.    28-310:    36-545;   67- 

234  ;  58-585  ;  05-378  ;  75-339  ; 

80-208;  112-198;  121-200. 
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Mlac.    30-117.    437,    514:   42-14; 

44-024;    4«-41;    51-261;    eo- 

504. 
N.   Y.    Supp.   51 -H:   118-155;   «9- 

125;    7:i-r>7:    7M-130;    80-1S8; 

»«-299;    1OO-1095:    126-1006; 

128-1106. 
Coimoly,  2-81. 
2783. 

Misc.    2K.671;    38-140;    43-496; 
61-540. 

Connoly,  2-573. 
2735. 

Misc.  41-73. 
2736. 

Misc.   41-73;   46-389;   CS8-218. 

N.  Y.  Supp.  T8-972. 
2739. 

Misc.  64-490. 
2741. 

Misc.  41-73. 
2742. 
N.  Y.  72-:n7,  400,  ri8;  100-206: 
113-207;     162-602;     172-547; 
198-461. 
Hun,    76-131;    79-378;    80-538: 

83-429, 
App.  Dlv.  1-281;  24-62;  25-210; 
40-116:  46-501:  47-66;  79- 
499;  86-209;  87-471;  96-7, 
266;  125-621;  l.SO-809;  131- 
84;  133-68:?:  136-146. 
Misc.  9-241 ;  22-501 ;  41-75  ;  48- 

74. 
N.  Y.  Supp.  48-804;  60-933;  68- 
642;    KO-18S:    88-1018;    115- 
230,  532;    120-34. 
Abb.  N.  C.  15-447. 
Snbd.  3. 

App.  Dlv.  125-621. 
N.  Y.  Supp.  110-80. 
2743. 

N.    Y.    70-612:   74-476,   539;   75- 

425:    117-471;    140-430:    162- 

324,  614,  520;   183-435;   191- 

12. 

Hun,  71-345:  70-379.         • 

App.   Dlv.   1-30:  2-15;  7-93;  22- 

220;  24-29.  30,  33;  32-326;  42- 

238;  47-00,  231:  53-8;  78-615; 

80-82,    200:    88-39;^;     100-270, 

273;     101-555;     111-38;     11^ 

486;    114-444:    119-201:    130- 

809;   132-487;   146-868. 

Misc.      8-576;      13-757;     16-500; 

17-494;    20-307;    22-501:    25- 

257;     27-413:     29-266;     30-82; 

33-324:     .35-363,      300;     36-96, 

312:  37-178:  39-74;  41-225,  423, 

607;  42-408;   61-217;   64-507. 

N.    Y.    Supp.     29-10r)8:     35-251; 

39-829;     45-663;     49-93,     820; 

50-933:    59-2r>4;    61-241:    65- 

436;   71-1034;    73-509;    78-869; 

80-188.    475;    84-640;    85-301; 

87-246:  91-537:  114-036;  115- 

532;  118-^J2.  908. 


Civ.  Proc.  6-245. 
How.  65-387. 
Abb.   N.  C.  29-477. 
Dem.  2-489;  3-187:  6-197. 
Connoly,  1-251,  437;  2-267. 
N.  Y.  Ann,  Cas.  9-255. 
2744. 

App.     Dlv.     78-615;     110-536; 

121-101. 
N.  Y.  Supp.  79-947 ;  1OO-606. 
MlBC.  69-300. 
2745. 

N.  Y.  182-270. 

App.  Dlv.  146-860. 

Misc.    26-460;    29-272;    87-190. 

N.  Y.'  Supp.  74-044;  75-1047. 
Civ.   Proc.   14-64. 
Connoly,  2-643. 
2746. 

N.  Y.  175-150. 

Hun,   72-163:  85-195. 

App.  Div.  56-459. 

Misc.     7-379;     24-352:     28-597; 

31-119;  46-373;  il6-418. 
N.     Y.     Supp.     32-579;     34-1088; 

63-714  ;      59-1022  ;      61-243  ; 

94-1063:   ia;'V383. 
Dem.  2-624 
Snbd.   4. 

Misc.  60-276. 
2747. 

N.  Y.  101-682. 

App.  Div.   98-194;    142-43. 

Misc.  62-157. 

N.    Y.    Supp.    90-587;    110-424; 
126-693: 
2748. 

Misc.  38-463. 

N.  Y.  Supp.  49-820;  T7-1030. 
Abb.  N.  C.  15-139. 
Dem.  3-232. 
Connoly,  2-267. 
2749. 

N.    Y.    1 16-159;    136-106;    168- 

385;    182-320;    199-333, 
Hun,     60-267;     74-278;     82-115; 

88-357. 
App.    Dlv.    35-72;     39-249;     40- 

495;  42-304:  48-4:  63-546;  66- 

479;     79-512;     86-158,     176; 

106-323;      110-77;      112-243; 

128-50;       130-813;       133-435; 

135-45;  138-79. 
Misc.     8-149;      10-197:      15-535; 

17-487:    22-65;    24-351;    37- 

575  *   72fi— 629 
N.  Y.'Supp.  57-131-73-290:  83- 

032:   80-392;  94-007;   119-921; 

120-1110. 


N.  Y.  Super.  56-286. 
Dem.  6-45,  60,  473. 


2750. 

N.  Y.  102-1.57;  105-488:  110- 
159;  127-296:  136-412;  149- 
67. 
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Hun,    49-4a9;   69-168,   164;    74- 

278;  80-49.  ^„    ir-  r^4 

App    DIv.  3-214;  80-68;  5»-^4; 

65-598;    66-478;    8«fel?7;    88- 

5^3:    130-813;    131-367;    133- 

4'13-    i:t5-416;    140-630.     ^, 

MlHC?  10-197;    '32-420;    33-^; 

44-128-  48-317:   50-68;  65-87. 

N.   Y:^S?ipp    31-!l-26;  63-6^;  ^ 

727;    7a-955;    73-290;  ^85-453; 

i».302.     765;     100-937;    llj- 

289;    117-753;    110-921;    120- 

St.   Rep'r.  12-711;  15-217. 

CiT.   Proc.*7-267;  14-357. 

Abb.   N.  C.  28-119. 

Dem.  3-37;  6-454. 

Connoly.  1-157;  2-191. 

Updf.  5-207. 
2761. 

N.   Y.   127-296. 
.     Hun,   69-163. 

App.   DIv.  29-169;  48-4;  68-458; 
66-478;   130-813. 

Misc.  ,32-420. 

N.  Y.  Supp.  73-200. 

N.    Y.    127-305;    144-13;    203- 

524. 
Hun,  39-181. 
App.    DIv.    65-461,    599;    00^78? 

?5l-156;  90-30;  106-319;  128- 

53;    136-432. 
Mij*c.     10-199:     17-474;     33-167: 

35-686;  49-285. 
N.     Y.     Supp.     73-200;    94-667; 

117-753. 
St.  Rop'r.  32-784. 
Dem.  5-15. 
Snbd.  1. 

N.  Y.  102-159. 
Dem.  3-21. 
SuImI.   2. 

App.   DIv.  5-227. 
Dem.  3-583. 
Snbd.  3. 

N.    y.    144-17. 
Misc.   17-477. 
St.  Rep'r.  28-512. 
Civ.    Proc.   21-327. 
Dem.  6-64. 
Snbd.  4. 

N.   Y.  133-175.  _    .^  «- 

App.  DIv.  65-401.  599;  71-277. 
Mlse.  1-36:  16-067. 
N.   Y.   Supp.  83-632. 
2753. 

N.  Y.  203-524. 
App.  Div.  66-478. 
Misc.   10-197.         _ 
N.  Y.  Supp.  73-290. 
2754. 
K.  Y.  199-334 ;  208-524. 
Hun,  34-501. 


App.    DiT.    44-181;    48-6U;    66- 

478 
Misc.'  10-197;    17-476 ;   48-324. 
N.  Y.  Supp.  60-772;  62-1061;  78- 
290;  66-762. 
2755. 

N.  Y.   136-412;  203-524. 

Hun,  54-501.  ^  ^^     ^^ 

App!    Div.    48-511;    66-478:    86- 

MIsc'  25-135 ;^  ^220;  iS»-2^ 
N.  Y.  Supp.  54-927;  73-290;  83- 

632. 
How.  61-188. 
Dem.  3-19. 
2756 

N.  Y.  92-93;  136-412;  109-335; 

203-524. 
App.    Div.    39-250;    46-514;    66- 

478;   13:i-432:  136-855.  _     ^^ 
Mine.  9-231;  11^-536;  37-575;  49- 
285.  .^ 

N.  Y.  Supp.  30-283;  57-131;  62- 
1^;   T»i290;  75-1050;   99-213; 
117-753. 
How.  61-138. 
2767 

App.  Div.  65-461,  699;  66-478: 

120-831;  130-813. 
MUc.  25-135;  37-576. 
N.  Y.  Supp.  57-131;  73-290;  75- 

1050. 
Dem.  2-181. 
Stibd.  1. 

N.  Y.  92-93.     _ 
App.   DIv.  39-25a 
Misc.  15-536.     _ 
St.  IJep'r.  13-172. 
2758. 

App.  DIv.  66-478. 
N.   Y.  Supp.  78-290. 
How.  61-138. 

N. 'y.    120-160;    127-306;    178- 

'334;   199-334. 
Hun,  60-122.  ^    ^ 

App.  Qiv.  65-461,  599;  66-47a, 
Misc.    11-230;    15-206,    533;    26- 

134;  38-622;  43-291. 
N.  Y.  Supp.  6-877;  32-1098;  53- 

713;  72-555;  73-lWg:  78-215. 
St.  Rep'r.  32-784;  38-593. 
Sobd.  1. 

Hun,  34-508. 
Snbd.  2. 

N.  Y.  102-160. 
Civ.  Proc.  9-202. 
Subd.  3. 

Misc.  35-686.  . 

Snbd.  4. 

N.  Y.  136-110;  168-389. 

App.  Div.  18-^3;  70-824.    , 

Misc.  24-351  ;  56-226. 

N.  Y.  Supp.  46-53. 

Civ.   Proc.   11-317. 

Abb.  N.  C.  25B-417. 

N.  Y.  Super.  56-28B. 
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Subd.  8. 

N.  Y.   111-559;  188-175. 
Hun,  40-448. 

App.  DiT.  3&-85;  71-277. 

Misc.   1-38;  11-224;  16-667. 

N.  Y.  Snpp.  21-421;  224-143;  S3- 

389;  S6-503. 
Civ.  Proc.  10-205:  18-119. 
Dem.  2-551;  4-549;  6-255. 

27eo. 

App.   Dlv,  Oe-478. 
N.  Y.  Supp.  73-290. 
How.  61-136. 
2761. 

N.  Y.   100-335. 

App.  Dlr.  66-478. 

Ml8c.   64>-648. 

N.  Y.  Supp.  73-290. 
2762. 

App.  Dlv.  60-478 ;  120-15,  831. 

N.  Y.  Supp.  73-290. 
2763. 

Hun.  70-179. 

App.   Div.  66-478:  106-321. 

N.  Y.  Supp.  20-726 ;  73-290 ;  04- 
667. 
2764. 

App.  Dlv.  66-478. 

Misc.   60-648. 

N.  Y.   Supp.  73-290. 
276S. 

App.  Div.  66-478. 

X.  Y.  Supp.  73-290. 
2766. 

App.  Dlv.  42-305;  66-478. 

Misc.  as-isa 

N.  Y.  Supp.  47-1061;  S4-926;  73- 
290. 
2767. 

App.    Dlv.  42-304;  66-478. 
•     N.  Y.   Supp.  73-290. 
2768. 

App.  Dlv.  6CJ-478. 

N.   Y.   Supp.  73-290. 
2760. 

App.  Dlv.  6CJ-478. 

X.  Y.  Supp.  73-290. 
2770. 

App.  Dlv.  66-478. 

N.  Y.  Supp.  73-290. 
2771. 

App.  Dlv.  66-478. 

X.  Y.   Supp.  73-290. 
2772. 

App.  Dlv.  66-478. 

N.  Y.  Supp.  73-290. 
2773. 

App.  Dlv.  66-478. 

X.  Y.   Supp.  73-290. 
2774. 

App.  Dlv.  66-478. 

MIf5C.  71-040. 

X.  Y.  Supp.  73-200;  130-1058. 
2775. 

App.   Dlv.  12-17;  60-478. 

X.  Y.   Supp.  73-290. 

II 


2776. 

App.  Div.  66-478. 

Misc.  71-640. 

X.  Y.  Supp.  73-290;  130-1058. 
2777. 

App.  Dlv.  66-478. 

N.  Y.  Supp.  73-290. 
2T78. 

Huu,  88-357. 

App.   Div.  66-478. 

X.  Y.  Supp.  34-754;  7^280. 

Civ.  Proc.   14-357. 

Dem.  6-454. 
2770. 

App.  Div.  66-478. 

X.  Y.  Supp.  73-290.  * 
2780. 

App.  Dlv.  66-478. 

X.  Y.  Supp.  73-200. 
2781. 

App.  Dlv.  66-478. 

X.   Y.   Supp.  73-290. 
2782. 

App.    Dlv.    66-478;    139-401. 
X.   Y.    Supp.   7.3-290;   124-258. 
27HH. 

App.    Div.    66-478:    139-401. 

XT  Y.  Supp.  73-290. 
2784. 

]Jun.  84-503. 

App.  Dlv.  66-478 ;  106-321. 

X.    Y.    Supp.    78-200;   124-238. 

Wock.  Dig.  17-SC. 
Snbd.  1. 

Civ.  Pro.  8-210. 

Dem.  3-346. 
27M5. 

App.  Div.  66-478. 

X.  Y.   Supp.  73-290. 
2786. 

App.  Dlv.  6<S-460;  66-478. 

Misc.   2K-204 

X.  *Y.*  Supp.  54-555;  78-64,  290, 
2787. 

App.  Dlv.  66-478. 

Misc.  27-414. 

X.   Y.   Supp.  SO-371;  78-290. 
2788. 

App.  Div.  66-478. 

N.  Y.   Snpp.  78-290. 

How.  61-138. 
2780 

App.   Dlv.   66-478. 

X.  Y.  Supp.  73-290. 
2700. 

App.  Dlv.  66-478. 

X.  Y.   Siipp.  73-290. 
2701. 

App,  Dlv.  60-478. 

X.  Y.   Supp.  73-290. 
2702. 

App.  Dlv.  66-478. 

N.   V.    Supp.  73-290. 
1!703. 

X.  Y.  1K2-320. 

Huu,  60-165. 

IT 


NOTBS. 


App.  DIv.  ««-462  ;  «0-478 ;  120- 

Misc.  25-134;  37-572;  ©O-049. 

N.   Y.  8upp.   78-290;  T5-1050. 

Abb.  N.  C.  11-226. 

Dcm.  2-219. 
Subd.  1. 

Dora.  8-585. 
Subd.  2. 

Misc.  «-l58. 

N.   Y.  »4-605. 

App.  Div.  4-286. 

Misc.   85-257. 
Subd.  4. 

St.  Kep'r.  19-209. 

Dem.  8-586. 
Snbd.  5. 

(Mv.  Proc.  11-132. 

Dem.  2-133;  6-6. 
Saba.  6. 

App.  Div.  07-497. 

Misc.   87-676. 

N.  Y.  Supp.  »0-38. 
Snbd.  7. 

St.  Uep'r.  13-169. 

Civ.   Proc.   11-126. 

Dem.  2-550;  5-101. 
Snbd.R. 

St.  Uep'r.   13-170. 

Civ.  Proc.  11-126. 

Dem.  a-550:  6-104. 
27»  1. 

App.  DIv.  BC-478. 

N.   Y.   Supp.  73-290. 
27»5. 

App.  Div.  6G-478. 

N.   Y.   Supp.  73-290. 
271>0. 

App.   DIv.   66-478;  81-845. 

N.    Y.   Siipp.  73-200. 

370T. 

App.   DIv.  4-285;  66-478. 
Misc.  34-007. 

N.   Y.    Supp.   73-200;  89-392. 
2798. 

N.  Y.  139-338. 

Mnn,  26-69. 

App.   DIv.   20-65;  50-82;  66-478; 

79-102;    SS-2:il:    135-417. 
Mls(-      24-.^r,0:     25-27.     l-'W:     34- 

607;    56-68:    58-116;    66-504. 
N.   Y.   Supp.   46-741:   5.^-713:   54- 

420;    6:i-439:    73-2rK):    79-610; 

H5-452;   K»-392;   123-218. 
2799. 

V    Y    1 39-338 

App.' DIv.  20-(36:  66-478;  88-231. 

Misc.     24-:Vil  ;    25-134 ;    34-067  ; 

49-204:    58-116:    60-648. 
N.  Y.  Supp.  54-927:  73-290:^85- 

4.VJ:    «s-o;U>;     110-473;     113- 

041 
nv.   Proc,  2-272. 
Al)b.  N.  C.  11-225. 
Redf.  4-509. 


2800. 

App.  DiT.  66-478. 
N.  Y.   Supp.  73-290. 
2801. 

N.  'y.    186-106;    199-333. 

App.  Div.  4a-3U4;  48-4;  66-479; 

i;i6-855. 
Misc.  24-357. 
N.    Y.  Supp.  78-290. 
2802. 

N.    Y.    140-265;   176-304;   200- 

457 
nun.  78-301.  ^„  .^«      ^ 

App,  Div.  9-291;  12-130;  6«- 
435;  105-590;  111-896:  112- 
21;  114-535,  667;  132-802; 
138-792 
Misc.  15-550;  39-140;  41-273; 
60-50. 


N.  Y.  Supp.  60-933;  72-277;  98- 

.     00-T~     '^  

2808. 


15;*  109-i2;  112-763;  117-539. 


N.  Y.  94-558. 

Hnn,  52-88.  ^^„  ^^^ 

App.     Div.     109-587;     188-792; 

148-215. 
Misc.  41-274. 
N.  Y,  Supp.  84-218. 
Redf.  4-509. 
Connoly,   2-628. 
2804. 

N.   Y.   94-558. 

Hun,  62-88. 

App.   Div.  86-486:  40-75. 

Misc.    24-352;    27-416;    30-574; 

Ji8-489. 
N.  Y.  Supp,  53-714:  68-874:  68- 

1002;  97-408. 
Dom.  3-240. 
Connoly,  2-640. 
2805. 

Hun.  62-88. 

Misc.    20-159;    24-352;    37-581; 

58-489. 
N.    Y.    Supp.    46-908;    75-1067; 
97-403. 


Week.   Dig.  16-345. 
(Ninnolj,   2-523. 


2S06. 

App.   DIv.  110-68. 

Misc.  27-416:  30-575:  68-489. 

N.  Y.  Supp.  69-874  ;  97-403. 

Dera.  8-231. 
2807.  ^^^ 

N.    Y.    88-121;    100-223;    200- 
457. 

Ilnn.  88-121. 

App.  DIv.  28-406. 

Misc.   1-492;  27-416. 

N.  Y.  Supp.  48-16D. 

St.   Rep'r.  39-393. 

CM  v.  Proc.  7-15T. 

How.  M.  S.  1-203. 

(\-nnoly,  2-641. 

R.  df.  4-509. 
Subd.  1. 

App.  Div.  17-811. 
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Misc.  27-416;  51-540. 

N.  Y.  Supp.  100-667. 
2810. 

N.    y.    170-143;    ;»00-457. 

App.   DIv.   55-149;    114*567. 

Misc.    41-74;    67-29. 

Week.  Dig.  25i-127. 
2811. 

N.  Y.  l;12«>288. 
App.  Dlv.  110-636. 
Misc.  39-140:  41-78. 
N.  Y.  Supp.  78-972. 
Dem.  2-257. 
2812. 

N.  Y.   175-804. 

Hun,  61-383. 

App.  Dlv.  7-93;  80^88;  117-60. 

Misc.  22-501. 

N.  Y.  Supp.  80-476. 

Civ.  Proc.  14-64. 

Dem.   2-68. 

Bedf.  4-500. 

Oonnoly,  2-642. 
2813 

App.   Div.  80-83;  96-617:  117- 
60. 

Misc.  68-478, 

N.     Y.     gupp.     80-475;     87-833; 
124-550. 

Dem.  2-58. 
2814. 

App.  Dlv.  9-296;  22-218;  24-192. 

Misc.  15-554;  19-325. 

N.  Y.  Supp.  44-727;  48«-422;  49- 
104. 
2815. 

App.  Dlv.  49-54. 

N.   Y.  Supp.  03-688;  121-109. 

-St.   Rep'r.   15-441. 

Dem.   ft-J27,  TVAO,  612;  «-342. 
2817. 

Hun,  62-535. 

App.   Dlv.  62-40;   137-571;   138- 
792. 

Misc.    37-186:    53-509;    68-0. 

N.    Y.    Supp.    105-459;    122-256; 
124-894. 

How.  N,  S.  1-94. 

Dem.  3-233.  612;  4-344. 

Connoly,  2-1A8. 
Snbd.  1. 

Hun.  36-128. 

St.  Rep'r.  4-215. 

Civ.  Proc.  9-399. 

Dem.  4-470. 
Snbd.  2. 

N.   Y.  84-339;  100-228;  138-810. 

Hun,  36-582;  8CJ-196. 

App.    Dlv.  3-524. 

How.  N.  S.  2-308. 

Dem.  4-154;  6-356. 
Snbd.  3. 

St.  Rep'r.  26-237;  42-156. 
2818. 

X.   Y.   72-286:   12.1-402;   138-308. 
Hun,   71-C6:  86-196. 

11 


App.    Dlv.    9->296:    10-510;    22- 

218:  84-280:  90-3JS:   132-643: 

136-9;  138^166,  792. 
Misc.     16-556;     1&-326:     86*556: 

40-610:    531509;    sSilll^?^: 

265;  67-30. 
N.    Y.    Supp.    48-422;    105-459; 

110-755:      112-192;      117-461; 

119-769;  133-10X2. 
St.   Rep'r.   14-412. 
Dem.  3-227,  668. 
Connoly,  1-506. 
2819. 

App.   Div,   138-792. 
Dem.  3-22. 
2820. 

N.    Y.    200-460. 

2821^"    ^*^'    ^^•'^^2- 

N.  *y.    20^-498. 

Hun,  74-21. 

App.  Div.  74-567. 

Misc.  20-538. 

N.  Y.  Supp.  77-748, 

Redf.  5-64. 
2822. 

Hun,  74h4fff. 

App.  Dlv.  146-60. 

Misc.   47-30. 

N.  Y.   Supp.  95*209. 

How.  N.  8.  2-307. 

Week.  Dig.   10-482. 
Snbd.   1.  ^^ 

Misc.  67-2. 
2823. 

Misc.  56-417. 
2826. 

MI.sc. 
N.    Y. 
2827. 

Hun,  71-197. 

App.  Dlv.  40-168. 

Miflc.  47^30;  IMU417. 

N.  Y.   Supp.  05-206. 

St.   Rep'r.  70-431. 
2828 

App.  Dlv.  5^*234. 
28.S0. 

N.  Y.  171-L 

Anp.  Dlv.  18-497:  55-469:  67*71. 

Misc.    29-272;    30-168;    31-li8; 
68-030. 

N.  Y.  Supp.  61-248. 

St.    Rep'r.   70-431. 

Woelf.   Dig.  25-314^ 
2831. 

App.   Dlv.  67-71. 
2832 

App.    Div.    10-129;    117-301. 

Misc.   eO-22. 

Civ.  Proc.  8-1.50:  9-247. 

How.   N.   S.  2-308 :  .1-860. 

Dom.   2-4.^9.   648:  4-808. 

Rf'df.   5-118. 
Snbd.  6. 

Dom.  2-14.   440:  4-154. 

Week.   Dig.  18-42. 
19 


67-4. 

Supp.   124-626. 


NOTES. 


^ 


OfiOO 

App.  Dlv.  10-129;  117-301. 
2S34. 

App.  Dlv.  10-129. 

M\BC.  48-41. 
2S»5. 

N.  Y.  Supp.  96-222. 

Misc.  48-41. 
2830a 

N.  Y.  Supp.  06-222. 
288T* 

App.   Dlv.  52-234. 

M18C.  48-41. 

N.  Y.  Supp.  96-222. 

Week.  Dig.  16-447. 

Connoly,  2-110, 
^2838. 

Dem.  3-11.  387. 

Connoly.   1-156. 
Sabd.  1. 

N.  Y.  Supp.  9-296:  84-1088. 

St.  Rep'r.  68-829. 

Dem.  2-11;  4-88. 
2840. 

Hun.  89-530. 

N.  Y.  Supp.  84-1088. 
2842. 

N.   Y.   164-266:   159-185. 

App.  Dlv.  T6-128. 

Misc.    70-584. 

N.  Y.   Supp.  129-290. 

St.   Rep'r.   17-822. 

Dem.   2-41,  441. 
Subd.  8. 

N.  Y.  2T-182. 
2848. 

App.  Dlv.  76-128. 
2845. 

N.   Y.   104-250. 

Dem.  2-439. 
2846. 

N.    Y.    201-496. 

App.   Dlv.   72-845. 

Misc.   7-379;   9-241:   25-284: 
739;  48-41. 

N.   Y.   Supp.  55-433. 
2847. 

N.    Y.    126-390:    159-135. 

Connoly,  2-196. 

Dem.  2-596. 
Sabd.  1. 

N.  Y.  104-267. 

Hun.  36-261;  50-38a 

Dem.   2-42. 
Snbd.  2. 

N.  Y.  104-267. 
Snbd.  3. 

N.  Y.  104-267. 

Hun.  36-261. 
2848. 

Dem.  6-39. 
2849. 

App.   Dlv.  117-296. 

Misc.  32-197. 

N.    Y.    Supp.   65-728. 
2850. 

App.   Dlv.  48-286. 

Misc.  48-41. 


86- 


N.   Y.   Supp.  59-1025. 
Civ.   Proc.  15-282. 
Dem.  2-59S. 
2851. 

Hun.  64-69. 
Ml8«.  25-138» 
Dem.  2-4. 
2852. 

App.  Dlv.  50^104,  190. 
Misc.  25-188. 

N.    Y.    Supp.   54-926;  68-737. 
St.  RepT.  70-431. 
Redf.  5-501. 
Connoly,  2-2. 
2858. 

N.   Y.   Supp.  68-737. 
2855. 

N.  Y.  1O4-250. 
2858. 

How.  N.  S.  8-307. 
2861. 

N.  Y.  65-179:  155-278. 

Hun,  89-181;  92-526. 

App.    Dlv.    9-20;    30-176 ;    121- 

317;  129-454. 
Misc.    11-119;    18-241;    56-249; 

60-21. 
Clv.  Proc.  8-99:  19-109. 
N.  Y.  Ann.  Gas.  6-404. 
2802. 

N.  Y.  155-278. 

Hun.  30-165;  50-590. 

App.      Dlv.     109-22-2;      129-434: 

132-561. 
MIso.  25-199:   48-42;   56-250. 
N.   Y.    Supp.   107-384;   113-1042. 
St.  Rep'r.  28-423.  446. 
Week.   Dig.  17-239. 
N.  Y.  Ann.  Cas.  6-202. 
Snbd.  1. 

App.  Dlv.  80-176. 
Misc.  24-572. 
Abb.  N.  C.  20-228. 
Snbd.  2. 

N.  Y.  56-585;  128-178. 

App.  Dlv.  61-451. 

Misc.    34-526,    785. 

N.  Y.  Supp.  15-520;  69-906.  1081: 

76-682. 
St.   RepT.  87-401. 
Clv.  Proc.  20-206. 
Snbd.  8. 

App.  Dlv.  114-3Sa 
Snbd.  6. 

Hun,  65-362. 
Misc.  24-752.  853. 
N.  Y.  Supp.  53-962. 
St.  Rep'r.  47-780. 
Snbd.  7. 

N.  Y.  42-542. 
App.   Dlv.  46-198. 
Misc.  29-278. 
•  N.  Y.  Supp.  61-508. 

Clv.  Proc.  8-99. 
2863. 

N.   Y.   155-278. 
Hun,    27-374. 
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App.  Div.  73-400;  12l»*454;  182- 

o21. 
Misc.  18-241;  24-753;  43-42. 
N.    Y.    Supp.    7T-134;    110-535; 

113-1042: 
St.  Rep*r.  28-428. 
Civ.  Proc.   18-819. 
N.  Y.  Add.  Cas.  8-130. 
Subd.  1. 


App.  Dlv.  48-l»8. 

N.  Y.  Supp. 

Abb.  N.  O.  29-288. 


Supp.  02-81Z 


Subd.  2. 

N.    Y.   25-180;   TT-598;    128-171; 
1S3-428. 

Hun,  6-555;  63-577:  8T-63o. 

St.  Rep'r.  40-891;  45-86. 

Abb.  N.  C.  28-387. 
Subd.  3. 

Hun,  54-618. 

Misc.  23-366;  83-728. 

N.  Y.  Supp.  15-520;  51-318:  68- 
1066. 

St.  Rep'r.  ST-401,  557. 

Clr.  Proc.  20-206. 
Snbd.  4. 

N.  Y.  75-417;  111-517. 

Hun«  36-18:  75-294. 

App.    DiT.    61-205;    62-584;  66- 
280:   126-138. 

Misc.  28-265. 

N.   Y.   Supp.  64-1015:  71-178. 

St.    Rep'r.    19-112:    87-863;    46- 
68:  53-633. 

Civ.    Proc.   4-228.  811:  8-345. 

Abb.  N.  C.  18-60;  29-293:  31- 
262. 

How.  N.  S.  8-68, 

N.  Y.  Super.  55-aM. 
Sobd.  5. 

N.  Y.  111-578. 

App.  DlY.  54-18;  6a-279:  73-410. 

Misc.    16-383;   30-77;   31-299. 

N.  Y.  Supp.  62-826:  66-270. 

Civ.  Proc.  29-125. 

Abb.  N.  C.  28-293. 
2864* 

N.  T.  155-278. 

Civ.  Proc.  19-241. 
2865. 

App.  Dlv.  44-605. 
2868. 

App.  Dlv.  39-429:  61-447. 

N:  Y.  Supp.  70-679:  52-382. 

Civ.  Proc.  19-114. 
2869. 

N.  Y.  51-673:  139-510. 

Hun,  57-367:  67-473. 

App.  Dlv.  20-167:  39-429:  88- 
225;  97-36;  126-138,  142;  12J>- 
454 

Ml8c.'60-21;    67-368. 

Civ.  Proc.  19-109. 

N.  Y.  Supp.  28-806:  46-989:  85- 
449;    irM-129:    lio-535;    113- 


1042;    126-379. 
N.  Y.  Ann.  Cas.  6-404. 


Subd.  1. 

N.  Y.  31-289. 

App.  Dlv.  126-140. 
Snbd.  2. 

Hun,  26-531. 

App.  Dlv.  19-452:  24-615:  43- 
4S:  47-228;  119-672;  126- 
140. 

Misc.  27-171. 

N.  Y.  Supp.  58-382;  59-640:  62- 
664. 

St.  Rep'r.  51-884. 
Subd.  3. 

Hun,  47-434,  535;  50-112  ;61-4a 

App.    Dlv.    126-140. 

N.  Y.  Supp.  38-921:  58-382. 

St.  Rep'r.  39-825:  61-384. 

N.  Y.  Ann.  Cas.  8-374. 
Subd.  4. 

App.  Dlv.  24-615. 

N.   Y.   Supp.   62-654. 

St.  Rep'r.  47-227. 
Subd.  5. 

Hun.  77-434. 

App.  Dlv.  97-36. 

N.  Y.  Supp.  89-601. 
2870. 

N.  Y.  66-368. 

Hun,  25-602:  82-692. 

nDlv.  16-192:  51-104. 
.  Ann.  Cas.  4-812. 
Subd.  2. 

App.  Dlv.  51-103. 
N.  Y.  Supp.  64-457. 
2871. 

Misc.  19-308. 
2876. 

Hun,  25-531. 

App.    Dlv.    6-260;   80-176;    l.«- 

860. 
Misc.  24-275:  27-722;  55-811. 
N.  Y.  Supp.  51-889;  117-1115. 
Civ.  Proc.  6-258. 
2877. 

App.  Dlv.  13.3-860. 
Misc.   55-312;  64-594. 
N.  Y.  Supp.  112-174;  117-1115. 
2878. 

ApD.  Dlv.  75-401;  121-.354;  133- 

860 
Misc. '20-74  ;  28-173:  56-311. 
N.     Y.     Supp.     59^.332;     78-35; 

106-247:  117-1115. 
Abb.  N.  C.  15-468. 
2879. 

App.    Dlv.   88-226;    91-9;    121- 

854. 
Misc.    27-720;    28-17.^;    36-184; 

68-505. 
N.  Y.  Supp.  29-1093:  59-332:  73- 
147;  106-247;  111-629. 
2880. 

Misc.    30-184;    68-505. 
N.    Y.    Supp.    73-147;    106-247; 
111-629. 
2881 

App.   Dlv.  88-225;   121-354. 
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Misc.    36-184;    Tl-114. 
N.   Y.   Supp.    73-147;   187-486. 
2882. 

Misc.  30-184. 

N.   Y.   Supp.   73-147. 


App.  Div.  6-270:  48-44. 

mBC.  65-523. 
2884. 

App.  DIv.  81-171. 
Misc.  11-576;  27-71;  33-686;  37- 
610. 

N.  Y.  Supp.  32-795:  58-147;  68- 
1110;  76-140;  81-11. 
2885. 

App.  Dlv.  25-10;  76-183;  88-B. 

Cfv.  Proc.  19-241. 
2886. 

N.  Y.  65-179. 

Hud,  88-662. 

App.  Div.  76-269. 

MlBC.   27-178,  722;   58-142. 

N.  Y.  Supp.  34-846. 

Civ.  Proc.  14-110. 

How.  62-261. 

Abb.  N.  C.  10-290. 
2888. 

N.  Y.  Supp.  110-470;  117-1116. 
2880. 

Civ.  Proc  14-110. 
2800. 

N.  Y.  65-179. 

Hun.  61-449. 

Misc.   24-o2G;   27-723. 

N.  Y.  Supp.  53-974. 

N.  Y.  Ann.  Cas.  10-83. 
2801. 

N.  Y.  75-160. 

App.     Dlv.     131-234;     138-660; 
137-879. 

Misc.    5-515:    6-145;    8-105;    27- 
200;    68-595. 

N.    Y.    Supp.    115-870;    124-600. 

St.   Rep'r.  14-427. 
2802. 

Misc.  15-436. 

N.   Y.   Supp.  52-498;   100-141. 
2803. 

Hun,  65-559. 
2804. 

Hun.  88-261. 

How.  67-200. 

N.  Y.  Ann.  Cas.  6-404. 
2805. 

N.  Y.  148-596. 

Anp.  Dlv.  4-230:  62-408. 

Misc.   28-889;   71-316. 

X   Y.  Supp.  51-255. 

How.  N.  K.  1-448. 

Daly.    12-518,   529. 

N.  Y.  Super.  32-440. 

N.  Y.  Ann.  Gas.  4-815. 
Snbd.  1. 

Hun.   84-892. 

App.   Dlv.  35-623. 

Misc.   6-146. 


N.  Y.  Supp.  54*1076. 
Daly,  ll-m 
Snbd.  2. 

Hun.  84-892:  88-261. 

App.   Dlv.  20-87;  36-628. 

Misc.  6-145. 

W.  Y.   Supp.  46-1047;  64-1075; 
70-758, 

St.  Rep'r.  47-119. 

Daly.  11-23& 
2001. 

Misc.  46-200. 

Civ.   Proc.  6-253. 
2002. 

Misc.  46-211. 

Civ.  Proc.  6-258. 
20O4. 

How.  67-201, 
2005. 

Misc.    54-168. 
2006. 

Misc.   54-168. 

N.  Y.  Supp.  02-377;  106-862. 

N.  Y.  Ann.  Cas.  6-40i. 
Snbd.  1. 

App.  Dlv.  37-26. 

Misc.  34.107»  210. 

N.  Y.  Supp.  66-731;  68-829. 
SiO^d.  2. 

App.   Dlv.  44-605;  108-68. 

St.  Rep'r.  86-115. 
2000w 

App.  Dlv.  30-325, 

Misc.   15-531. 

N.   Y.  Supp.  61*032. 
2010. 

App.    Div.    15-228;    26-468:    30- 
325 

Misc' 54-169. 

N.  Y.  Supp.  44-190;  66-962;  61- 
932. 
2012. 

App.  DIr.  74-886. 

Misc.    17-872:    26-368.    725;    20- 
652. 

N.  Y.  Supp.  66-1025;  77-699. 
2013. 

Misc.  26-726. 

N.  Y.  Supp.  66-1025. 
2015. 

App.  Dlv.  26-463. 
N.  T.  Supp.  56%2. 
2016. 

Hun.  71-600. 

App.   Div.  1O8-T0. 

Misc.  51-553. 

Civ.  Proc.  6-258. 
Snbd.  2. 

N.  Y.  Supp.  ea-877. 
8017. 

App.  Div.  lOB-70. 

MTsc.  51-653. 

CMv.  Proc.  6-2S8;  7-18Sw 
2018. 

Hun,   71-699. 

App.   Dlv.  87-84, 

Misc.  34-108;  51-653;  64-170. 

N.   Y.   Supp.  68*820;   106-86S. 
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2019.      • 

Hun.  TT-SaO. 

Misc.  27-172;  29-279. 

N.  Y.  Ann.  Caa.  6-401. 
2920. 

Misc.  29-280. 

N.  Y.  Supp.  61-508. 

Civ.   Proc.  6-258. 
2924. 

Misc.  27-172;  72-280. 

N.  Y.  Supp.  68-882 ;  161-47. 
2926. 

Hun.  62-581;  69-446. 

Misc.  6-475  ;  74i^48. 

Civ.  Proc.  6-253. 
2926. 

Hun,  69-447. 

Misc.  6-475;  27-178. 

N.  Y.  Supp.  68*883. 
2927. 

Misc.  6-475 ;  27-173 ;  72-230. 

N.  Y.  Supp.  131-47. 
2928. 

Hun,  69-445. 

Misc.  27-173  J  72-231. 

N.  Y.  Supp.  64-333;  131-47. 

Week.  Dlir.  29-261. 
2930. 

Hun,  62-581. 

Misc.  72-231. 
2931. 

Hun,  62-591. 

Misc.    6-476;    11-173;    29-280; 
74-44. 

N.  Y.  Supp.  82-1088. 
2933. 

Hun,  77-530. 
2934. 

Hun,  60-386:  80-85.    ^ 

App.  Div.   80-176:  100-324. 

Misc.   7-561;  44-85. 

N.  Y.  Supp.  61-889;  66-367;  89- 
732. 
-    N.  Y*  Supp.  90-303. 
2936. 

Hun,  72-163.  475. 

Add.    DIt.   48-604;   96-156;   98- 

Misc.  7-561:  9-56. 
Snbd.  4. 

Misc.  16-386;  26-357. 

N.  Y.  Supp.  67-214. 
2986. 

N.  Y.  76-417. 

App.   Dlv.   1-132;   187-879. 
2987. 

Misc.    68-595. 

Hun.  16-87. 

Misc.  7-561. 
Siib«.  1. 

Hun.   60-590. 
Snbd.  3. 

Hun.  60-590;  86-SOl. 
2988. 


App.    Div.    48-604;   88-624;   97- 
5^1;  181-380. 


Misc.    7-320;    9-72:   90*882: 
111;  27-208.  650. 

N.  Y.  Supp.  81-1052;  115-273. 
2989. 

Hun,  86-501. 

App.   Div.   1-133:  40-132. 

MiBC.  6-514;  24-646. 

N.  Y.  Supp.  64-803. 
2940 

Misc.  16-130;  20-108;  22-lU, 
148;  28-158;  62-61. 

N.  Y.  Supp.  61-713. 

Civ.  Proc.  10-111. 

N.  Y.  Ann.  Cas.  6-894. 
2941. 

Misc.  62-61. 
2942. 

Misc.  44-346. 

N.  Y.  Supp.  48-700:  64-lOj  88- 
1054. 

N.  Y.  Ann.  Cas.  7-369. 
2948. 

App.  Dlv.  82-628. 

Misc.  18-205:  19-39.  180. 

N.  Y.  Supp.  81-1062L 
2944. 

Hun.   20-514;  83-466.  

App,  Dlv.  3-28;  68-377;  88- 
Ibfo;  110-244;  113-002;  114- 
336;  119-51. 

Misc.  6-149;  7-561:  16-n92:  17- 
663;  22-112.  710:  24.r525:  28- 
564;  34-100;  46»101 ;  64-172. 

N.  Y.  Supp.  68-798:  74-189;  84- 
132;  WF-807;  108-882;  106- 
860:   11«-J)08. 

Civ.  Proc.  16-164. 

Abb.  N.  C.  18-5a 

Weelc.  Dig.  18-128. 
2946. 

App.  Dlv.  82-624;  106-271;  118- 
602;    131-380. 

Misc.   9-72;  64-14. 

N.    Y.    Supp.    81-1052;    98-428; 
9S-772;  115-273;  118-799. 
2947. 

Hun.  86-554. 

App.    Div.    79-372:    132-521. 

Misc.  22-330 ;  49-50. 

N.  Y.  Supp.  33-103;  79-622;  98- 
319. 
2948. 

App.  Dlv.  132-521. 

Misc.  49-50. 

Sf.  Y.  Supp.  98-319. 
2949. 

App.  Div.  132-521. 
2960. 

Hun.  76-295. 

App.    Div.   62-584. 

mHC.   <i4-076. 

N.   Y.   Rnpp.  71-178. 

Abb.  N.  C.  31-263. 
2961. 

Hun,  14-342;  68-577:  69-500: 
S6-192:  87-535. 

App.   Dlv.  27-453:  86-81. 
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MUc  18-241;  83-331;  04-676. 

N.  Y.  Supp.  30-296;  84-289:  36- 
680;  50-353:  61-67;  68-624; 
120-860;  126-285;  132-796. 

Civ.  Proc.  23-447. 
20S2. 

Hun.  63-577;  60-500;  8T-586. 

App.  Div.  50-2;  68-116. 

Misc.  18-241;  33-331;  60-511. 

N.  T.  Supp.  34-289:  BO-353:  61- 
67:  6H-624:  74-244;  »7-411; 
113-1118;    12€J-285;    132-796. 

Civ.  Proc.  10-252. 

Week.  Dig.  22-174. 

N.  Y.  Add.  Cas.  7-366. 
2053. 

Misc.   14-842. 

App.  Dlv.  78-543. 

N.  Y.  Supp.  61-67;  70-887. 
2054. 

Hun.  63-577;  60-500;  87-535. 

Misc.  14-342;  18-241. 

N.   Y.   Supp.  34-289:  61-67.  684. 
20B5. 

Hun.   63-577;   87-585. 

Misc.  38-331. 
20S6. 

Hun.  63-578;  66-566:  77-32;  87- 
535 

Ml8c.*22-742:  00-144 ;  72-276. 

N.    Y.    Supp.    34-289;    40-1043; 
120-285;  131-56. 
20S7. 

N.  Y.  03-54. 

App.  Div.  27-463;  50-3;  102- 
249 

Misc.  24-207. 

N.  Y.  Siipp.  50-353:  61-67:  63- 
517;   02-435. 

Week.  Dig.  23-215. 

N.  Y.  Ann.  Cas.  7-363. 
2058. 

App.  Dlv.  27-453. 
2050. 

App.  Dlv.  0-28.  177:  16-64;  84- 
^18;  100-323,  324. 

N.  Y.  Supp.  56-367 ;  88-5 ;  104- 
709. 
2060. 

Hun,  46-370;  83-466. 

App.  Dlv.  0-28.  177;  14-10;  76- 
183;  100-323. 

Misc.  16-142;  44-4.*).5, 

N.  Y.  Supp.  70-543;  84-518;  OO- 
154. 
2061. 

Hun.  40-207. 

N.  Y.  Supp.  124-609. 

N.  Y.  Ann.  Cas.  7-136. 
2062. 

Hun.  46-207. 
2065. 

App.    Dlv.    110-672. 

N.  Y.  Supp.  103-882. 
2066. 

Civ.  Proc.  <l«28. 


2067. 

Hun,  Oa-lSl. 
2060. 

Misc.  10-290;  Sa-OO. 
2071. 

Misc.  62-331. 

N.  Y.  66-868. 
2074. 

N.  Y.  156-839. 

nDiv.  16-192. 


2075. 

A 


Ann.  Cas.  4-813: 

Dlv.  16-ltt. 
8-354;  6a-8Sl. 


App.  Dlv.  16-llKI. 

2076.  * 

App.  Div.  16-192. 
2077\, 

N.   Y.   155-889. 

App.    Dlv.    16-192. 

N.  Y.  Ann.  Cas.  4-812. 
208O. 

Misc.  52-331. 

Hun,  40-242;  78-514. 

N.   Y.   Supp.   20-574. 

N.  Y.  Ann.  Cas.  10-304. 
20H2 

N.  *Y.  Ann.  Cas.  10-306. 
2083. 

App.  Dlv.  118-565. 
Hun.  46-370;  88-466. 
Misc.   16-148. 
N.  Y.  Supp.  1O2-1088. 
2084. 

Misc.  23-839. 
2085. 

Hun,  78-515. 

N.  Y.   Supp.  20-574. 
2086. 

Hun.  78-515. 

N.   Y.   Supp.  20-574. 
2087. 

Misc.  52-331. 

Hun.  T8-515. 

N.   Y.  Supp.  20-574. 
2088. 

App.   Div.  30-176;  133-860. 

Misc.  57-565. 

N,  Y.  Supp.  51-889;  1OO-1102. 
2080. 

Hun.  02-526. 

App.  Div.  30-176. 
2000. 

Hun    OO— 464 

App!  Div.  18-74;  65-443;  83-552; 
{^-389;   128-67. 

Misc.  18-192. 

N.  Y.  Supp.  «6-53:  50-1018;  72- 
082;  82-157;  107-725. 


2001. 


Dlv.  75-200. 
Supp.  114-559;.  117-1115. 


N. 
2003. 

Misc.   22-225. 
X.  Y.  Supp.  40-589. 
2004. 

MiRC.  7-184. 
N.  Y.  Sopp.  82-157. 
1124 


K0TE8. 


1 


2095. 

Hub.  92-526. 

Misc.  18-102. 
2997. 

App.  DIv.  7S-190. 

N.   Y.  Supp.  77-965;  114-559. 
299'4. 

Misc.   24-286. 

N.   Y.   Supp.  S8-70T. 
2999. 

Misc.  18-182. 
3001. 

N.  Y.  155-39. 

App.   Dlv.  22-141:  84-683;  691. 
.     Misc.  23-496. 

N.  Y.  Supp.  64-868. 
8002. 

App.  Div.  84-688. 

Civ.  Proc.  6-251. 
3006. 

Misc.  18-192. 

How.  62-261. 

Abb.  N.  C.  10-22&. 
300S.  I 

App.  Dlv.  66-448.    ' 

N.  Y.  Supp.  72-988. 
3010.  / 

Hun,  84-7. 
3011. 

App.    Dlv,   26-11. 
Sv1»d.  2. 

App.  Dlv.  80-175. 

S.   Y.   Supp.  51-889. 
Snbd.  8. 

Hun,  67-304;  66.34L , 

J^pp.  Div.  30-176.        / 

N.   Y.   Supp.  61-889,  ' 

St.  Rep*r.  47-561. 
3012. 

Hnn,  66-34L 
:toi3. 

Uim.  60-386;  89-1821 

App.    Dlv.   9-20,  176. 

Misc.  43-82;  46-140. 

X.   Y.   Supp.  34-1084. 
Snbd.  2. 

N.  Y.  Supp.  91-976. 

»«;i5. 

Hun,     27-328;     40-694;    46-482; 

87-42;  88-568;  90-644. 
App     Dlv.    1-157;    2-2;    14-648; 

29-84;  70-815. 
Misc.   11-118;  14-126. 
N.  Y.  Snnp.  32-826;  84*846;  86- 

855;  51-384;  76-241. 
Civ.  Proc.  16-431. 
U016. 

Civ.  Proc.  6-66. 
3017. 
N.  Y.  112-621. 
Hun.  37-396;  48-124;  47-51;  66- 

872. 
App.   Dlv.  8-339:  17-184;  28-93; 

:iO-17G:     39-93:     40-132;     62- 

566;    76-285;    107-133;    140- 

94;    148-149. 

1 


Misc.  6-402;  7-220;  80-625;  82- 
42:   88-687;  89-484, 

N.  Y.  Supp.  27-487;  46-296;  60- 
920;  51-889:  65-692:  71-1P1: 
78-96;  80-219;  124-897;  127- 
623. 

Giv.  Proc.  18-210,  446. 
8618, 

App.  Div.  62-408. 

Misc.  82-42. 

N.  Y.  Supp.  70-768. 
8019. 

Misc.  11-178;  82-42. 
3090. 

App.  Dlv.  66-181. 

Misc.   32-42. 

N.  Y.   Supp.  66-861. 

N.  Y.  Ann.   Cas.  8-287. 
3021. 

Misc.   32-42. 
3022. 

Misc.   82-42. 

Civ.  Proc.  8-48. 
8026. 

Hun,  84-168. 

Misc.  6-333. 

N.  Y.  Supp.  82-46a 
3026. 

N.  Y.  148-582. 

Hun,  84-382. 

App.  Dlv.  4-230. 

N.  Y.  Supp.  32-440;  64-1076. 
8087. 

Hun,  84-168. 

N.  Y.  Supp.  82-460. 
8036.      ' 

Misc.  62-629. 


Hun,  77-6aOL 
3089. 

Hun,  92-41& 

Misc.  6-534. 

N.  Y.  Supp.  86-762. 
d040. 

Hun,  92-418. 
3041. 

Misc.  6-582. 
8048. 

Hun,  48-124. 

Misc.  66-622,  626. 

«.   Y.   Supp.   105-967. 

Civ.  Proc.  19-210. 

Weelc.  Dig.  21-78. 
8044. 

Hun,   32-61;   38-277;  64-448. 

App.     Div.    6-616;    44-6;    91-9; 
127-931 

Misc.  9-456;  16-579;  23-236:  30- 
366;   64-168;   64-676;   68-20. 

N.  Y.  Supp.  62-452. 
3045. 

Hun,   32-61;   33-277;   64-443. 

App.    Div.   62-590. 

Misc.  0-456;   14-22. 
I     N.  Y.  Supp.  86-123;  71-180. 
126 


koudb. 


w^ 


Hun.   28-497;  58-57;  8T-41. 
App.  DIT.  91-9;  101-287;  105- 

^0;   121-864. 
Misc.      6-<204:     10-768;     ia<158; 
13-241:    20-360;    27-724;    8C- 
639;  4^78?  e8^0. 
N.  Y.  Supp.  33-954;  47-138;  »»• 

829;  85-862;  86-ia40.  248. 
St.  Rep'r.   11-227. 
Civ.  Proc.  1»-107,  199. 
8047. 
»    Hun.  80-191. 

App.    Dlv.    1-7;    21-286;    1«»* 

340. 
Misc.      10-41:     20-S89;     28-470, 
474;    4O-240;    64-2;    084-558. 
N.    Y.    Snpp.    36-8;    80-739;   47- 
889;    61-895:     62-670:     68<»35: 
81-693;       86-362;       104-486; 
126-405;   126-1088. 
Week.  Dig.  17-10. 
How.  65-183. 
8048. 

App.  Dlv.  T6-270;  lOli-640. 
Snbd.  2. 

Civ.  Proc.  €k886b 
8048. 

Hun,  28-497;  47-488. 

App.    Div.   1-7;    22-221;   40-6i»8; 

101-286. 
Misc.   118-642. 

N.  Y.  Supp.  36-739;  4T-1047 
St.  Rep'r.  14-345. 
Abb.  N.  C.  14-826. 
3060. 

Hun,   43-505,  509;  68*46. 

App.    Div.    22-221;    30-280;    51- 

470;  96-371;  101-286. 
Misc.   32-250:   .35-445:   05-314. 
N.  Y.  Supp.  51-000}  64*740;  66- 
352;  71-048. 
3051. 

Hun,  48-505.  509. 
Misc.   85-445. 
8058. 

N    Y    184-00 

App.  Div.  5-5i5 ;  101-286 ;  105- 

340. 
Misc.  17-365;  19-541;  86-58;  89- 

341;   55-30:   04-2. 
N.  Y.  Supp.  106-188. 
N.  Y.  Supp.  T2-501. 
St.  Reu'r.  12-438. 
3058. 

App.  Div.  84-507;  101-286. 
MlHf.   30-.341. 
N.    Y.   Supp»  T9^841. 
8056. 

App.   Div.  44^588;  84-697;   101- 

Ml«c.'  89-341. 
N.  Y.  Supp.  dl-91. 
8057. 

N.   Y.    184-99. 


App.   Div.   25-298;   91-9;    106- 

306*  118—42. 
Mi'sc. '  10-762;     18-242;     23-287. 

701;    27-226;    28-173;    34-6d2; 

86-539. 
N.  T.  S«pp.  Sl<s814:  47-138:  82- 

32;    59-832;    69-1047;    80-104; 

98-1042. 
Civ.  Proc.  MMOB. 
How.  62-258. 
Law  Bull.  4-87. 
8058. 

N.  Y.  132-867. 
If  toe.   19^480:  a»Al46L 
Abb.  N.  C.  28-179. 
3059. 

App.   Dlr.    107-527. 
8060. 

Misc.  23-469. 

N.  Y.  Supp.  35-8;  52-679., 
How.  61-47.  * 

3061. 

App.   Dlv.  4A^. 
St.  Rep'r.  85-877. 
Snbd.  8. 

App.  Dlv.  »«618.    ^ 
Snbd.  4.  * 

App.  Div.  5-616. 
3062. 

Misc.    68-20. 
App.  Dlv.  76-460. 
Civ.  Proc.  15-4)ri« 
3068. 
Hun,  58-89}  79-688;  71-484»  618, 

540;  88-284;  92-414. 
App.   Div,  5-613;  7-344;  10-604: 

^1-18;     24-486;     54-570;     55- 

191,    624,    654;    57-175;    58-39; 

60-440:    61-40;   68-042;    78-95, 

184;   76-450,   499:   82-539:   84- 

105,     6»4)     86-205;      10^-573; 

113-47.;    114-264.    307;    181- 

394;    135-700;   187-70;   145- 

580. 
Misc.    5-5S4;    6-150;    7-175;    13- 

638;    14-344;    15-488;    16-430; 

17-664;    18-248:    26-370;    27- 

176  ;  a»*2M :  29^74  ;  38-139 ; 


643 ;  73-807,  471. 

».  Y»  Slipp.  85-684;  47-282;  58- 
382,  1005;  6Ow205;  66-951;  67- 
16;  68-203;  6^1033;  70-479; 
74-191:  70-368;  77-835;  78- 
796;  82-5861  95-321;  86- 
781 ;  99-712  ;  101-843  ;  106- 
188;  115-911;  117-018;  122- 
95;.  127-llOOj   129-866. 

Civ.  Proc.  18-431. 

N.  Y.  Ann*  Cas*  8-297;  10-103. 
8064. 

Hun,  40-471;  52-86;  7O-60;  88- 
18t. 


1186 


^ 


NOTES. 


App.  Dlv.  5-516;  25-299;  41- 
457;  47-233;  101-818;  106- 
340;    132-372;    l»5-700. 

Mlac.  7-175;  17-e64;  20-73;  24- 
196;  BO-186;  BO-5S8;  68-521; 
68-506. 

N.  Y.  Supp.  34-413:  47-155;  «8- 

684;  58-769;  62-640:  78-168; 
84-254;  91-945;  94-43;  00- 
524;  105-299;  116-826. 

Civ.  Proc,  19-109. 
8066. 

App.  Dlv.  4(1-681 ;  102-687. 

Ml8C.  16-174. 

N.  Y.  Sapp.  84-144. 
8060> 

App.  Dlv.  98-243;  1O5-308. 

N.  Y.  Supp.  49-517;  84-518;  90- 
417;  93-959. 

Misc.  69-563;  78-644. 

St.  Rep'r.  42-79. 
Snbd.  1. 

Hun,  40-881. 
Subd.  a. 

Hun,  88-187. 

App.  Div.  25-297;  49-29;  88-5; 
08-243. 

Misc.  62-334. 

N.  Y.  Supp.  49-520. 

Week.  Dig,  20-17. 
Svbd.  8. 

App.   Div.   185-701. 

Misc.  ie-58a 
N.  Y.  Supp.  119-262.^ 
St-  Rep'r.  35-377. 
Weelc.  Dig,  20-17. 
Snbd.  4. 
Hun,  34-260. 
App.  DIr.  88-5;  185-701. 
Mlac.  73-471. 

N.  Y.  Supp.   13-551;  119-252. 
Civ.  Proc.   19-144. 
Week.  Dig.  20-17. 
Svbd.  5. 
Hun,  71-540. 
MlBC.     15-438;    16-436;    17-1063 

62-290;    68-525. 
St.  Rep'r.  64-917. 
8067. 

App.  Dlv.  40-29:   135-701. 
Misc.  9-456  ;  30-365  ;  72-644. 
N.     Y.     Supp.     67-546;     62-452; 

119-252. 
Civ.  Proc.  19-142. 
How.  61-47. 
8068. 

Hun.     34-55;     46-481;     48-281; 

47-433;  70-60;  92-2. 
App.    Div.    6-222;    18-566;    76- 
450;    106-340;    113-602;    131- 
388. 
Misc.   7-123:  17-6^.?:  36-53:  37- 

246;  44-86;  68-20. 
N.    Y.   Supp.   46-33:   72-591:    75- 
247;  84-48;  98-772;  116-273. 


St.  Rep'r.   14-315. 
How.   66-397. 
Abb.  N.  C.  81-263^ 
8069. 
Hun,  42-86. 
App.  Div.  22-221. 
8070.. 
N.   Y.   128-556;   148-289. 
Hun,    27-378,    692;    29*^6;    81- 
8.52;   38-234:   42-170,   207;   48- 
214;    45-180:    66-284;    73-596; 
88-2^;   89-207. 

App.  Diy.  6-224;  20-302:  76-270 

¥1-412;  92-78;  101-286. 
Misc.      6-204;      18-508;     27-12Q; 
84-409;  68-427. 
•   N.    Y.    Snpp.    34-722,    1087:    46* 

1081;   68-887;   78-467;  86-889, 

916;  91-658. 
St.  Rep'r.  12-488. 
Civ.  Proc.  16-131. 
N.   Y.  Ann.  Cas.  T-140. 
8071. 
Hun,     81-481;     66-234;     87-537 

88-383 

App.  Div.  6-224;  10H|76;  91-412 

TO-80:  loi.2fe5 ;  120-673. 
Misc.      6-204;      27-30;      82-261 

68-428. 
N.  Y.  Supp.  34-289;  86-880,  910 

91-658;    105-914. 
St.   Rep*r.  15-539. 
3072. 
Hun,  66-234. 

App.  Div.  91-412;  161-288. 
Misc.  8-511. 
N.  Y.  Supp.  28-754;  86-916;  91- 

65a 
Civ.  Proc.  19-172. 
3073 

Huu,  50-843;  84^58. 

App.  Div.  6-224;  91-412;  98-80. 

Misc.  16-3.32:  18-508. 

N.  Y.  Supp.  88*168;  86-^6. 
3074.    , 

Hun,  89-191. 
App.  Div.  44-17. 
Misc.  43-81. 

N.  Y.  Supp.  60-4OT:  86-614. 
3076. 

Misc.  43-81;  44-454. 

N.   Y.  Supp.  90-135. 
3076. 

N.  Y.  Supp,  86-208:  86-514. 

Misc.  43^1. 
Subd.  2. 

Misc.  89-442. 
3077. 

Misc.  48-81. 
3078. 

Misc.   16-438;  48-81. 
3079. 

Misc.  43-81. 
30S0. 

Misc.  43-81. 
3081. 

!^IIsc.  43-81. 
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3082. 

App.  DIv.  Ta-B96. 
Misc.  3T-24a 
3083. 

MIsc  87-24a 
8084 

App.  Dlv.  14-56;  72-630. 
Mlic.  87-246:  4a-65a 
N.  Y.  Supp.  87-719, 
3085. 

Misc.  87-246;  42-668.^^  ^^ 
.       N.   Y.  Supp.  7«-64fl;  87-710. 
30H6. 

Misc.  48-669. 
3090. 

Misc.  87-246. 
3091. 

Misc.  37-246w 
3002. 

Misc.  87-24a 
3003. 

Misc.  87-246w 
3009. 

Misc.   15-488. 
8104. 

Misc.  87-246. 
8105. 

Misc.   87-246. 
8127.  _ 

App.    Dlv.    102-687. 
8135. 

Misc.  55-311. 
3140. 

St.  RepT.  51-836. 
Civ.  Proc.  19-107. 
Subd.  11. 

St.    Rep'r.   31-769. 
Civ.  Proc.  6-148. 
Subd.  13. 

N.  Y.  Supp.  8-669. 
Civ.  Proc.  10-366. 
Subd.  10. 

App.  Dlv.  48-217. 
3141. 

Hun,  87-41. 
Civ.   Proc.  19-107. 
3144. 

Hun,  46-151;  87-41. 
3145. 

Hun,  46-151. 
3146. 
Hun,  46-151. 

3ino. 

App.   Div.  99-16. 
N.   Y.  Supp.  90-1016. 

8151. 

App.   Dlv.   17-205;  51-104. 

N.    Y.    Supp.    45-487;   04-457. 
3152. 

App.    Dlv.    99-16. 

N.  Y.  Supp.  90-1016. 
81S4. 

Hun,   65-364. 

MIso.   30-025. 

N.  Y.  Ann.  Cas.  6-197,  202. 


3155. 

Misc.  80-625. 
8156. 

Misc.   11-451;   17-667;   88-544. 
N.  Y.   Supp.  88-415;  62-84L 
N.  Y.  Ann.  Cas.  7-314. 
8158. 

Mi0C  48-249. 

**M?8C.  48-249;  54-519;  66-189. 
N.  Y.  Supp.  121-216. 

Miac.  12-198;  15-4.52;  l«-«9: 
29-589  ;  48-249  ?  46-420 ;  56- 
122;   64-35;    65-540;   66-190. 

N  Y  Supp.  61-247;  1O6-1107; 
il7.M7 ;  *^i20-913 ;    121-218. 

Civ.  Proc.  8-188;  15-289. 

3161. 

Miac.  43-249. 
N.  Y.  Supp.  111-848. 
How.  39-397. 
Subd.  5. 
St.   Rep*r.  46-284. 
Civ.  Proc.  21-225. 

^*Ssc.  30-201;   48-249;   -^217. 

N.    Y.    Snpp.   61-1102;   88-1010; 

122-215. 
3165. 
Subd.  1. 

Misc.  63-47.      ^^  ^^^ 

Miac.  10-668:  48-249. 

N.  Y.  Supp.  81-674. 

Civ.  Proc.  15-380. 

Abb.  N.  C.  21-98. 
Subd.  2. 

N.  Y.  98-98. 

App.  Dlv.  55-421.  ^^  ^ 

St.  Rep'r.  29-714;  46-67. 
8166. 

Miac.  48-249. 
3169. 

Misc."  12I198;  48-352:  56-122. 

N.  Y.  Supp.  89-434 ;  95-683. 

St.  Rep'r.  46-275. 

Civ.  Proc.  25-258. 

How.  59-897. 

Week.  Dig.  18-868. 
Subf\.  1. 

Misc.  54-56. 
Subd.  3. 

App.   Div.   5-490. 

Abb.  N.  C.  28-286. 

How.  N.  B.  2-386. 
Subd.  4. 

Misc.  lS-429. 
Subd.  5. 

St.   HepT.  94-4S6S, 

Civ.   Proc  7-144. 

How.  N.  S.  2-56w 
3170. 

App.  Dlv.    58-88. 

Misc.  1 6-619. 

N.  Y.  Supp.  59-881;  S8-I8OI 
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8171. 

N.   Y.  186-272. 
8172. 

Misc.  8-512;  12-44;  15-448;  16- 
020. 

N.  Y.  Ann..  Gas.  8-186. 
8174. 

Misc.  16-341. 

Civ.  Proc.  6-257. 
8176. 

Civ.  Proc.  8-«0. 
3178. 

MlBC.  48-81. 
8188 

App.  Dlv.   124-378;  126-84. 
MlBC.    48-611;   4(S-575;    46-41a, 

414;  47-250;  65-813;  74-474. 
N.     Y.     Supp.     «l-36;     92-413; 

108-1811;    110-236. 
8188 

Anp.  Dlv.   126-84. 

Misc.   20-431 :   84-519  ;  45-67S  ; 

46-110;    58-536;    61-598;    66- 

813 ;  74-474. 
N.  Y.   Supp.  K4-270,  519;  91-36: 

92-413:       ltO-23«;       114-170: 

118-671;  130-839. 
8190. 

Misc.     7-401:     54-548;     68-176, 

377;  65-313. 
M.    Y.    Supp.    91-36;    104-848; 

108-1107;  109-676. 
8191. 

N.   Y.  47-67. 

Add.      Dlv      108-283;      186-84; 
l48»473. 

Misc.    7-391:    9-147;    12-36;    13« 

168;     16-39:     17-147;     29-815; 

84-517  •  47-521 

N.    Y.    Supp.    69-1049;    95-733; 

110-236. 

St.    Bep'r.    30-554;    32-695;    46- 

882;    50-589,    610;   51-221.    580. 

Civ.  Proc.  6-126.  191;  16-403. 

Abb.  N.  C.  29-479. 

How.  67-188. 

Daly,  12-105. 

Week.   Dig.  22-2. 

Subd.  1. 

Misc.   9-170;   84-518. 

N.  Y.   Supp.  69-973. 

St     Rep'r.    23-72;    43-524;    46- 

181,  197;  5.3-171. 

Ctv.  Proc.  19-105. 

Abb.  N.  C.  26-61. 

Subd.  8. 

N.   Y.  79-221:  96-512. 

Misc.  10-147;  19-10, 

Snbd.  8, 

Misc.  6-121;  12-63,  402.  405;  13- 

77. 

N.  Y.  Supp.  38-87,  617,  694. 

St.    Rep*r.    23-83;    49-719;    61- 

911. 

C!v.   Proc.  7-140:  8-293:  12-92. 

Abb.  N.  C.  18-352;  29-4S1. 

How.  N.  S.  1-451;  3-103. 

Daly,  12-532. 


3192. 

Misc.   7-694;   69-311. 
N.    Y.     Supp.    83-89;    108-811; 
126-686. 
8198 

Misc.  7-694;  12-.36. 

N.  Y.  Supp.  138-977. 
8194. 

App.  Dlv.  124-878. 
.   Misc.  16*40. 

N.   Y.    Supp.    106-811;   188i-491. 

Civ.  Proc.  14-8181 
8204. 

N.  Y.  Supp.  6-648. 
Snbd.  4. 

App.  Dlv.  16-39;  28-84. 
8207. 

Misc.  6-145;  9-72;  43-73. 
3208 

Misc.  16-56;  43-73. 

N.  Y.  Ann.  Cas.  7-817. 
8209. 

Misc.  9-152;  43-78. 

Civ.  Proc.  6-184;  7-135. 
8210. 

Misc.  20-367;  48-73. 

Civ.   Proc.  6-184;  7-135. 

Daly,  9-529. 
8211. 

Misc.  48-78. 

Civ.   Proc.  6-186. 

Daly,  12-518,  629. 
Svbd.  8. 

Misc.  7-136. 
3212 

Misc.   18-241;  48-73. 

Week.  Dig.  22-174. 
321.3. 

Hun,  70-60. 

App.  Div.  84-597. 

Misc.   7-123;  9-456;  10-76S;  12- 

158  •.    i:i-241;    14-22.    344;    16- 

580;     19-32;     20-617;     22-120; 

28-701:     24-197:     25-477;    .36- 

639;  43-73;  47-54. 

N.  Y.  Supp.  35-125.  684;  47-133, 

155;     48-773:     52-82;     63-829; 

64-984;  86-240. 
8214. 

App.   Div.   18-47. 
Bdfisc.  11-576;  43-78. 
N.  Y.  Supp.  82-795. 
8216. 

App.    Div.   89-448. 
Misc.  40-625:  67-433. 
N.  Y.  Snpp.  83-10. 

32ao. 

Apn.  Dlv.  76-286;  81-in. 

N.  Y.  Supp.  78-06;  81-11. 
3223. 

How.  66-144. 
3226. 

Misc.  22-319. 
3226. 

App.  DIr.  12-25,  64:  14-10;  20- 
204;     39-195;     47-233;     187- 
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Misc.   S5.623;   07-376;   70*040. 
N.  Y.  Supp.  <l2t-640. 
Week.  Dig.  21-79. 
N.  Y.  Add.  Cas.  1O-106. 
3227. 

App.    Dlv.    12.25;  20-204;   182« 

521;   187-462. 
8228. 
N.    Y.    62-576;  02-350;   111-577; 

185-273;     168-566;    186-000.* 
Hnn,     12-438;     19-^0;     23-180; 

30-247:    37-239;    41^260;    45- 

323;     47-44;     52-477;     54-848; 

66-274:    61-606:    69-456;    78- 

594;  86-54;  8H-20. 
App.  Dlv.  6-223;  25-140;  29-626; 

33-249;     36-585;     43-2.30;    ;S0- 

278:  58-272;  62-195,  585;  78-69, 

409;     92-80;     96-100;     109- 

222,    886;    121-401;    131-570; 

134-857. 
Misc.     7-386;     18-599;     22-869; 

81-299  ;  88-728  ;  84-154,  410  ; 

35-114.  7H6;  54-299,  578;  61- 

612;    68-186;   64-296;   68-184» 

428  ;  72-110. 
N.  Y.  Supp.  24-803;  44-406;  48- 

975;    60-12:     66-397;    70-1072; 

71-178;    77-134;    81-431;    84- 

199;     86-889;    96-827;     102-. 

790;  104-952;  105-352,  1039; 

106-98,     769;     111-243,     5o0, 

(>45:    113-10«r>:    116-172,    784; 

118-347:      119-199,     500,     645; 

113-1065;    116-172;    123-794; 

125-1022  ;  i;i0-1093  ;  133-328. 

St.  Rep'r.  8-164;  11-472;  41-400. 

.     Civ.    Proc.    9-139,    325;    13-319; 

14-388,    411;    15-168,   452;   19- 

290,   422. 
Abb.  N.  C.  19-174. 
N.    Y.   Super.    59-96,  443. 
Daly.   12-324. 
N.  Y.  Ann.  Cas.  6-152;  8-186,  240; 

9-414. 
Svbd.  1. 
N.    Y.    81-2.33:  91-660;   110-560; 

112-3G6:    128-171. 
Hun,    6-5.').");    9-27;    11-310;    80- 

306;    31-3S1:    85-182;    45-579; 

50-539:  69-450:  78-594;  82-8G. 
App.    Div.    96-100. 
Misc.     11-C35:     14-550;     17-435; 

24-207. 
N.  Y.  Supp.  4-865;  85-1074. 
St.    Rep'r.    19-.31fi;    25-853;    30- 

230;   42-78:   62-621. 
Civ.  Proc.  18-139. 
Abb.  N.  a.  22-462:  80-309. 
N.  Y.   Ann.   Caa.   7-73. 
Siibd.  2. 

N.    Y.    101-185;    115-170;    164- 

414. 
Hun,  5.3-600:  91-282. 
App.    niv.  8-418:   54-28,   127. 
Misc.  20-430;  26-501. 


N.     Y.     Supp.    36-199;    45*1028; 

66-340. 
St.   Rep'r.   83-992. 
Civ.  Proc.  8-47. 
How.  N.  S.  8-68,  440. 
N.  Y.  Super.  6S-12S. 
N.  Y.  Ann.  Cas.  6-163. 
Svbd.  8. 
N.    Y.    38-58;   91-000;    111-6X7. 

578 
Hun,*  36-197. 
App.    Dlv.    48-108;    61-205;    64- 

17;  96-100. 
Misc.   33-728;  66-573. 
N.    Y.     Supp.    16-519;    64-1015; 

66-270;  68-1056:  124-169. 
St.  Rep'r.  87-557. 
Civ.    Proc.    4-228;    18*250;    20- 

205. 
N.  Y.  Super.  60-224. 
Bvbd«  4. 
N.   Y.   66-646;   86-523;   lll-sn; 

127-416;    128-171;    164-85. 
Hnn,    8rll9;    4-53:    26-279;    27- 

874;    29-300;    40-627;    46-322; 

92-465. 
Afip.  Diy.  7-382;  19-58:  25-140; 

Tr8-70,    410:    96-100;    121-402; 

132-870;  139-602:  145-641. 
Mlflc.      12-54;     18-688;      19-693; 

20-413;    27-130;    29-565;     34- 

154;   89-398. 
N,  Y.  Supp.  4-162;  36-1032;  45- 

970,   1024;   47-89:   68-387:   61- 

943:     68-853:     70-913;     80-23; 

100-515;    117-449;    124-62. 
St.  Rep'r.  21-743;  46-68. 
Civ.    Proc.   4-30.   227;  8-85.   348. 
Abb.    N.    C.    13-60;    22-QO:    24- 

285;  29-293. 
N.  Y.  Super.  65-273. 
Snbd.  6. 

Div.     117-601;     122-383; 
25-752:     126-813;     127-.n64, 

424;    i;tO-2.53;    132-87S;    187- 

52;  146-829. 
Misc.  50-361 ;  64-574. 
N.    Y.    Supp.    98-682;    110-5T1. 

979;  114-718;  117-440;  180- 

542 ;  131-676. 
8229. 
N.  Y.  70-566;  76-330;  80-648;  86- 

524;  92-359;  111-577;  128-171; 

164-414. 
Hun,  18-316:  80-885;  31-810;  66^ 

272;  78-4K5;  81i^62, 
App.   Div.  9-207:  19-59;  33-240; 

64-10;    62-196;    66-86;    73-69. 

410;   96-101;    109-886;   114- 

198:    117-601;    132-879;    183- 

418;    139-08.    602. 
Misc.   8-468;   17-93;  19-508:   22- 

869;    28-597:    27-128;    20-565: 

31-299;  32-73;  84-410;  3^-898; 

51-425;     5-4-88.     20«:     61-612; 

6:1-186;  64-290;  72-110. 
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N.  Y.  Snpp.  «0-89S:  4B-970:  82- 
252:  6H-887:  61-94S:  ««-270; 
TO-918:  T2-92S;  70-628:  84- 
109,  551;  «8-lU88:  90-827;  8t>- 
667:- lO2-7»0;  104-4;)8  ;  lon- 
1030:  100-*)ft;  118-1065;  110- 
784;  117-823;  118-847;  123- 
794,  881 ;  124-tJ2  ;  18U-10»:{. 

St.  Rep'r.  12-488;  14-287;  52- 
508. 

Civ.  Proc.  14-204;  16-880,  461. 

N.  T.  Ann.  Cas.  1-18;  8-136. 
3230. 

N.  Y.  70-141;  71-222;  108-874; 
X08-560. 

Hun,   28-88;   71-546. 

App.  Div.  2K-213:  41-226;  64- 
443;  78-60:  100-886. 

Ml8i*.  12-5.'^:  60-185;  62-32;  64- 
296  '  74-561 

N.  'y.'  Supp.  76-628;  06-827; 
106-98;    182-132;   183-328. 

C\v.  Proc.  N-163,  431;  14«888b 

How.  67-35. 
3231. 

App.  Dlv.  7-886. 


Hun,  75-80;  8H.53. 

App.     Dlv.     1O1-180;     100-183; 

118-124. 
Miac.  10-264;  23^;  84-347;  48- 

20:  04-642. 
N.  Y.  Snpp.  61-651;  64-628;  87- 

402;    01-876;   06-1027;    107- 

926;   118-1006. 
Abb.  N.  C.  81-85. 
How.  60-288. 
8283. 

N    Y    7S-482. 

App.'    Div.     84-147;     101-180; 

109-1.13. 
MiM.  84-349;  48-20;  64-G42. 
N.    Y.     Supp.    87-402;    01-876; 

O6-1027:   118-1003. 
St.  Rep'r.  8-707. 
8284. 

N.    Y.   63-20;    116-170:    186-268. 
Hun.  30-224:  86-44;  87-237:  41- 

249:    42-106:    61-354;    64-518: 

86-320;  88-131. 
App.  Div.  7-3H0;  88-202:  87-12; 

IM)-242,     245:     137-218. 
Misc.  32-543  ;  54-57S  ;  72-110. 
N.  Y.  Sunp.  4-4-374:  50-67r»;  68- 

336:     67-15:     83-1045;     OO- 

1037:       10I-952;       121-1030; 

130-1093:   133-746. 
riv.  Vrov.   18-451. 
N.  Y.  Super.  60-96. 
N.  Y.  Ann.  Cas.  6-136. 
3286. 
N.  Y.  76-417. 
Hun.  28-12:  41-242. 
App.  Div.  86-570:  110-488. 
mac.  22-3(m:  24-206. 
N.   Y.   .Snnii.  60-305;  6.'5-423:  66- 

761 :  oy-411. 

Civ.  Proc.  15-384. 


8236. 

N.  Y.  68-221;  74-448. 

App.    Div.    11-602:    20-118;    16- 

M>5*    15C8-46*' 
Misc.  8-244;  26-345:  71-531. 
N.     Y.     Snpp.     61-486;     63-721; 

112-834;  127-676;  186-805. 
Civ.  Proc.  7-58. 
3237. 

Mlflc.  64-576. 
N.  Y.  Supp.  104-052. 
3238 
N.  'y.    40-600:    68-103;    67-40; 

84-469:  02-359;  126-658;  168- 

583. 
App.    Dlv.    25-1*5:    64-444;    00- 

244;   131-570;   180-768. 
Ml.Hc.  40-414;  61-612. 
N.  Y.  Supp.  48-1001;  110-172. 
St.  Rep'r.  4O-nn0. 
N.  Y.  Svpcr.  40-490. 
N.  Y.  Ann.  Cas.  6-50;  6-147;  lO- 

836 
Week.  Diff.  21-405. 
Snbd.  1. 
Hun,     25-279;     30-247;     48-18; 

61-600. 
App.   Div.  32-240;  86-586. 
MlBC.   6-367. 
St.  Rpp'r.  41-400. 
Civ.  Proc.  18-442. 

:;2:i». 
N.  Y.  101-652. 

Hun,     11-232;     86-519;     46-444; 

66-578;  00-254. 
App.      Div.      6v-31ft:      131-570; 

182-593;    187-460;    180-768. 
Misc.   40-414;   61-612. 
X.     Y.     Supp.    78-061;    116-172; 

1 22-784. 
St.    Rep'r.*  82-426;    88-578;   60- 

855. 
Abb.  N.  C.  20-5a 
Stilftd.  1. 

Hun,   50-636. 
St.  Rep'r.  81-646. 
Snbd.  2. 
N.  Y.  106-158. 
App.   Div.   61-298. 
Misc.  36-166. 

N.  Y.   Supp.  70-350;  72-1061. 
Civ.  Proc.   18-250. 
How.  N.  S.  1-281. 
3240. 

N.    Y.    68-358;    60-362:    74-448: 

76-64;  78-541;  86-396;  88-626: 

08-3.'?6:       111-577;       126-580; 

148-107. 
Hun.    26-459,    592:    34-259:    36- 

450,   620:   40-67:  47-44:   61-04: 

66-280.    578,    579;   80-247:    83- 

412:  KK-177. 
App.  niv.  17-63:  26-272:  27-369: 

32-48:  86-888:  48-250:  67-817; 

84-2.5  ;  86-560  ;  04-145  :   lO.S- 

531.    533;     117-304;     130-335; 
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182-598;    180-788;    148-962; 
146-50. 
Mlse.  9-509:  10-651-  18-661;  82- 
535  ;  8»-441  ;  47-b24  ;  4»-807  ; 

56-474;   82-324,   327:   66-217; 

67-518;    70-80;    71-508;    74- 

125   561. 
N.  Y.'Supp.  29-1030;  30-944;  81- 

745:    34-901;    46-1070;    60-357; 

66-346:     »17-329;     78-961;     79- 

662:  8O-203;  83-1020;  87-1014; 

9:i-262;      85-1009;      99-1058; 

113-890;    114-571;    122-1116; 

123-258:     128-29.     757;     129- 

450;  131-221;  132-152. 
St.  Rep'r.  14-168. 
J        N.  Y.  Ann.  Gas.  6-149. 
8241. 

Ml.sc.  56-474. 
Hun,  71-118;  76-113. 
3243. 

N.  Y.  74-310;  112-117. 
Hun,  76-113:  81-138. 
N.  Y.  Supp.  20-332 ;  80-7S5. 
3244. 

Hun,  69-588. 
3245. 

N.  Y.  74-608;  105-54:  106-667. 
Hun.    25-301;    31-426.    544:    82- 

526;  40-158;  41-87;  42-173;  45- 

305. 
App.   Dlv.   12-505;   28-27;    188- 

883. 
MlRC.  26-423. 
N.   Y.  Supp.  44-112:  50-902;  54- 

015;    67-162;    115-167;    124- 

562. 
N.  Y.  Ann.  Gas.  4-183,  n.;  6-306. 
3246. 

N.    Y.    70-81;   105-153:    168-578 
Hun,  32-481;  37-310;  40-74.  4()3 

4H-181;  64-94;  70-479:  73-428 

KH-130 
App.  Dlv.  12-81:  39-2.'»0:  44-141, 

521;  48-41;  64-19:  88-143;  93- 

4:r>,  95-210;    126-12. 
MIso.     18-437;     19-555;     27-318: 

28—489 
N.    Y.    Supp.   4-891;  34-625;   67- 

131;  6i-861;  63-257;  87-801: 

110-179. 
St.    Rep'r.    56-432. 
How.  62-113. 
N,   Y.   Super.  50-393. 
N.  Y.  Ann.  Gas.  8-136;  10-335. 
3247. 

N.  Y.  75-421;  95-6.^;  139-482. 
Hun,  28-417;  66-387:  58-169,  440; 

86-56. 

PK  Div.  14-467 ;  77-80  ;  87-4  ; 
09-601 ;     1 16-520 ;     12e2-116 ; 
126-445:  132-280. 
MIso.   12-C)3:   19-.-9S. 
N.    Y.    Sum).    88-87:   79-29:   88- 
10.-7:  iw-.ru :  icll-719;  106- 
700:   110-61J);   117-45. 
How.  N.  S.  2-1. 
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N.  7.  Boper.  58-17a 

N.  Y.  Ann.  Cas.  1-282,  285;  «-6a 
8248. 

N.  Y.  85-524. 

Hun,  78-593;  88-87;  86-S2. 

Misc.  28-563 ;  78-655. 

N.     Y.     Supp.    80-844;     61-953; 
131-300. 

Abb.  N.  C.  16-452. 
8249. 

Misc.  86-866;  68-69. 

N.     Y.     Supp.     78-61;      74-927; 
124-916. 
3250. 

Hun,  26-592;  84-606;  64-95:  66- 
280 

Mlsc'  26-424. 
3251. 

N.  T.  116-416:  176-218. 

Hun,  30-247;  33-331;  61-607:  65- 

542;  72-394;  78-303;  88-52. 
App.    DW.    11-602:    42-250:    43- 

&:    58-272;    58-85.    890;    87- 

645;   113-124;   114-104;  IIM- 

656:    126-552;    128-4<»2;    131- 

570  ;  132-593  ;  146-674. 
Misc.  16-78;  16-332:  28-161:  80- 

365:  38-:)53:  46-410:  47-524; 

58-862;  64-294;  67-676;  73- 

583;  74-126. 
N.  Y.  Sapp.  84-808;  84*731:  86- 

790;   60-174:   61-1128:   «8-4.-i2; 

68-444,    1101;    84-830;    88-900; 

89-599;      106-188;      107-989; 

110-804;      111-243;      112-834: 

116-915;    118-677;    131-221; 

133-557. 
St.  Rep'r.  44-230. 
Civ.  Proc.  13-329;  16-880. 
How.  N.  S.  8-883. 
Law  Bull.  4-41;  5-60. 
N.  Y.  Ann.  Gas.  2-102:  8-416. 
Svbd.  1. 
App.  Div.  111-614;  186-813. 
Abb.  N.  G.  21-181. 
How.  N.  S.  2-289. 
Svbd.  8. 

N.  Y.  138-2T2. 
Svbd.  8. 
N.  Y.  139-209. 
Hun.  24-867;  26-594;  87-533:  88- 

13;  32-554;  46-852;  59-553:  88- 

53 
p!    Dlv.    5-37;   7-141:    68-445: 
7-99:  68-528;  86-565,  84-147. 

613;   137-460. 
Misc.  7-542;  8-244;   11-337:  12- 

387;  15-79^16-515;  21-497;  24- 

601:    26-^8:    28-144;    40-185: 

66-572;  70-538. 
N.   Y.   Supp.  28-61.  544;  88-236; 

83-581:    48-171;    58-778:    56- 

208;   58-1106;   66-1123:   68-28; 

81-661:      108-667;      122-396. 

784;   127-676. 
St.    RepT.    28-586:    28-835;    86- 

917;  48-363;  60-200. 
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Clr.    Proc.    6-824:    8-400:    0-45. 

179;   lS-886,   451. 
Abb.   N.   C.   18-354;  22-464;  20- 

43;  81-470. 
How.  N.  S.  1-281;  8-170. 
Daly,  18-815. 
Dem.  3-82L 

N.  Y.  Ann.  Cas.  5-44;  10-879. 
Siibd.  4. 
Hun,  11-580;  24-867;  28-300;  81- 

432:  47-466. 
App.    Dly.    28-118:    68-528:   81- 

147;  181-570;  187-461. 
Misc.  8-600:«  11-686;  16-79:  16- 

616:    26-845;    26-879;   68*66; 

70-638. 
N.  Y.  Supp.  13-887:  61-486:  66- 

721;  66-208;  78-^8:   116-172, 

685;  122-784;  127-676. 
St.  Rep'r.  81-757. 
Civ.  Proc.  18-249. 
Abb.  N.  C.   18-450. 
How.  66-144. 
N.  Y.  Ann.  Cas.  10-880. 
Subd.  6. 

N.  Y.  124-624;  128-595:  188-588; 

168-539:  166-288.  654. 
Hun,  86-54. 
App.  DlT.  28-186. 
Misc.  26-50. 
N.   Y.   Snpp.  8-764;  86-400:  88- 

168. 
Civ.  Proc.  4-222;  8-214;  14-126. 
8262. 

N.  Y.  167-610. 

App.   Dlv.   40-33;    88-850;   182- 

Mlsc.'  84-100 ;  60-571 ;  62-528  ; 
71-154,  509. 

N.  Y.  Supp.  68-188,  1101;  68- 
460;  l<»-439:  114-511;  117- 
885;   122-1074. 

Civ.  Proc.  8-220. 

Abb.  N.  C.  16-240. 

How.  N.  S.  2-512:  61-08. 

Week.    Dig.    10-451. 

Law  Bull.  4-87. 
8268. 

N.  Y.  84-355;  87-380:  88-597: 
126-592;  133-239:  138-255: 
162-616:  178-407;  180-414; 
187-110;  208-252. 

Hun.  4-616;  80-34:  86-154:  88- 
569;  64-848:  67-175;  68-351; 
61-161;  66-541;  66-126;  88- 
828*  82—55. 

App.  blv.  7-852:  16-212.  519:  17- 
266:  34-44;  40-33;  61-172.  596: 
64-324,  445:  67-417:  68-847; 
62-476;  64-554;  70-291;  76- 
311;  77-48;  86-40:  84-125:  86- 
481;  88-462:  184-45;  186- 
287;  111-836:  113-51,  324,  411; 
114-173,  625;  ll«-462:  1?4- 
505:  126-88.  225;  126-92r>; 
100-229 ;  108-652 ;  1 1 3-897 : 
182-34;      188-299;      137-456; 


188-119;  141-762;  142-925: 
144-568,  683,  900;  147-267, 
800. 

Misc.  10-108:  12-345:  14-425; 
18-233;  22-279;  26-423;  80- 
530;  88-353,  451,  571;  34-99; 
38-442:  66-185;  60-571;  62- 
325  ;  64-296  ;  71-153,  509. 

N.  Y.  Supp.  81-149;  88-685:  36- 
434,  729;  44-260.  481;  45-658; 
48-163:  67-162:  68-853;  66- 
613;  67-931;  68-25^  437,  446, 
1101;  68-460:  72-337;  76-243 
78-477;  80-203;  82-644;  81- 
269;  '  84-421;  88-888;  88-592 
100-229;  108-652;  113-897;' 
116-640,  642;  118-268.  847; 
121-197,  874;  128-724;  132- 
92;   133-213.   1047,  llCl. 

St.  Kep'r.  23-78.  695:  33-814;  87- 
603;  38-697;  43-134;  48-363. 

Civ.  Proc.  4-300;  8-214.  252;  1.3- 
292;  14-340;  16-36;  18-78,  203. 
422:  21-204. 

Abb.»  N.  C.  13-203;  14-496;  17- 
90;   20-404;  21-359;  28-120. 

How.  N.  S.  1-2. 

Daly,  13-315. 

N.  Y.  Ann.  Cas.  4-164;  8-884. 
Svbd.  1. 

N.  Y.  68-621;  72-602. 

Hun.  31-366;  68-852. 

App.  Dlv.  42-166. 

&I1SC.  26-678. 

N.  Y.  Supp.  41-211. 

St.    Rep'r.   82-380;   36-542.   1008. 

Civ.  Proc    16-175. 

How.  N.  S.  3-328. 
Snbd.  2. 

N.  Y.  46-499;  48-510:  51-365; 
61-564;  68-72;  72-174;  83-80; 
80-30.  672;  82-401;  85-666;  88- 
278:  100-017:  108-241:  128- 
131,  251;  140-403;  164-407; 
203-255. 

Hun,  10-293:  80-466;  31-403:  36- 
153;  36-372:  42-280,  504;  52- 
98;  68-84;  63-278,  298;  70-376  i 
86—473 

App,    Dlv.    8-19;   4-445;    32-474; 

88-570;  88-122;  48-608:  42-106; 

45-172;    63-445:    64-324.    57.^: 

66-123;   85-40;   86-476;    138- 

119. 

Misc.  10-103;  12-347;  18-411; 
22-281. 

N.  Y.  Supp.  15-768;  58-312.  1088; 

68-103:   65-1123:   66-1009:   70- 

1072;    80-390;    88-887;    83- 

1090;    123-832;    128-686,    730. 

St.  Rep'r.  11-122;  32-113:  .^$3- 
849;  38-408:  88-10;  44-215;  45- 
041:  48-803. 

Civ.   Proc.  6-23. 

Abb.  N.  C.  23-277. 
3254. 

N,  y.  203-258. 
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Hun,  66-127. 

App.  Div.  33-512 ;  52-454  ;  137- 

457;   144-683. 
Misc.  10-rt52:  14-426;  64-296. 
N.    Y.    Supp.    65-131;    118-347; 

128-724  ;  120-686  ;  1:^3-213. 
N.  Y.  Ann.  Cas.  7-80. 
3255. 

Hun,   87-272;   54-14;   66-290. 
3256. 

N.   y.  125-106. 

Hun,  75-510,  611;  86-53.  571. 

App.  Dlv.  8-310;  55-150:  57-100; 

58-86;     86-565;     04-147;     97- 

630;    114-106;    128-471;    lai- 

284 

'*     Misc.  1-422:  26-380:  34-348:  35- 
115;  58-362;  73-585. 

N.  Y.  Supp.  28-063;  33-5S2.  007: 
56-208;  68-144,  460;  70-662; 
83-1020;  115-744;  122-1074; 
133-557. 

Civ.  Proc.  15-333:  19-20,  166,  820. 

Abb.  N.  C.  29-145. 

N.  T.  Ann.  Cas.  9-415. 
3257. 

Hun,  73-308. 

Misc.  9-509. 

N.  T.  Snpp.  .'53-158,  188;  199- 
404. 

Civ.  Proc.  15-333. 

N.  Y.  Ann.  Cas.  2-lOSL 
3258. 

Hun,    86-119. 

App.   Dlv.    136-755. 

N.  Y.  Supp.  33-188. 

N.  Y.  Ann.  Cas.  2-98. 
Svbd.  1. 

Hun,  25-184;  30-896;  88-125;  78- 
303;  86-52,  120. 

App.   Dlv.  42-250. 

Misc.  9-r>09. 

N.  Y.  Supp.  2-253;  59-10. 

Civ.    Proc.    15-338. 

Abb.   N.   C.   17-04. 
Subd.   3. 

Misc.   66-575. 
8259. 

N.  Y.  Ann.  Cas.  2-102. 
3260. 

N.   Y.  75-375. 

Misc.  64-501. 

N.   Y.   Super.  45-513. 

N.  Y.  Ann.  Cas.  2-102. 
8261. 

Hun,  8«-56. 

Misc.  3.1-358. 
32A2 

Hun,  22-24:  37-872. 

App.    Dlv.    .1-20;    00-243;    119- 

.V,5;    i:i4-553. 
MlRC.  4.1-.?73:  63-.-.10. 
N.    Y.    Snpp.    n7-.'isr»;    119-670: 

1.12-.-»0.'J. 
Civ.  Proc.  8-220. 
How.  67-437. 
Abb.  N.  C.  29-461 


8263. 

N.    Y.   67-40. 

App.  Dlv.  18-606. 

Misc.  19-264. 
3264. 

N.   Y.   136-2U. 

Hun,  63-117. 

App.  Dlv.  18-606;  27-860;  103- 
419. 

Misc.  19-351;  43-378;  64-548, 
575 

N.  Y.'Supp.  50-857:  87^21:  02- 
1088;  104-849,  952. 

Abb.  N.  C.  29-461. 
3265. 

Hun,  16-458. 

App.   Dly.  91-411:   189-386w 

^lisc.   10-351 ;  54-577,  592. 

X.  Y.  Supp.  86-915:  87-622: 
104-052,   056;   124-17. 

St.   UopT.  4-144. 

Civ.   Proc.   14-390. 

Abb.  N.  C.  17-02. 
3266. 

Misc.  43-873;  61-676. 

N.    T.    Supp.    56-1^2;    87-622; 
•       104-J)r,2. 

Civ.  Proc.  19-420. 
3267. 

Misc.  27-47;  7»»ld4. 

N.  Y.  Supp.  119-194r  129M45. 

App.   Div.   1.14-44<|. 
3268. 

N.  Y.  177-266;  198*286. 

Han,  46-581. 

App.  Div.  42-428;  46-297;  49- 
33:  57-218.  408:  64-483:  67- 
337;  70-2;  74-456:  76-447;  78- 
438;  88-290:  00-P5 :  08-284; 
116-930;  117-130;  186-9; 
141-835;   146-624. 

Misc.  22-.'54:  28-4>«:  80-416;  39- 
638;  42-150:  46-406,  420;  49- 
339;  52-632:  54-61;  68-524; 
66-189;   74-518. 

N.  Y.  Supp.  8.1-417:  59-629;  60- 
767:  61-308;  62-417;  63-407; 
68-265;  7».234:  73-403:  74- 
1051;  77-616:  7')i-310:  T9-1088: 
86-82;  9O-d03,  789;  92-574 
101-110.1;  loa-929;  104-608: 
117-384;  120-121;  121-216; 
125-1)35;   181-898. 

St.   RepT.  27-5Z 

Civ.  Proc.  14-114.  887:  18-238, 
245;  16-869;  18-828;  19-76;  24- 
247. 

N.   Y.   Super.  46-258:  68-58a 

How.  60-187;  68-877. 

Dnly,   10-398. 

Weolj,   Dig.  18-596. 

X.  V.  Ann.  Cas.  5-281;  9-379,  389. 
Subd.  1. 

X,  Y.  112-311. 

Hun,   49-64:  50-271. 


App.  Dlv.  25-838 ;  44-140 ;  104- 
22;  127-866. 
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MlBC.    10*278:    27-818:    lt8*480: 
29-589;   68-69. 

N.    Y.    Supp.    4-74;    S8-140:   61- 
1016;    98-356;    124-916. 

St.  Rep'r.  43-11. 

Civ.   Proc.  e-157,  875;  8-189;  9- 
456:  14-282:  15-116. 

Abb.  .N.  C.  19>894. 

N.  T.  Super.  80-429:  51-120. 

How.  N.  S.  1-39;  2-884. 

Dem.  4-499. 
Subd.  2. 

N.  Y.  112-811. 

App.   Dlv.   98-284. 

Misc.  29-588. 

N.  Y.  Snpp.  61-247. 

Abb.  N.  C.  20-291. 
Subd.  4. 

App.  DIr.  44-140:  T0*2:  78-156; 

Misc.  22^306:  29-287:  42-150. 
N.  Y.  Siipp.  49-1105;  60-332;  T6- 

669;  IIO-IO. 
How.  N.  8.  1-146. 
Snbd.  6. 
Hud,  29-658. 
App.    Dlv.  98-288. 

Misc.     12-469;    28-880;    27-188: 
89-638. 

N.  Y.  Supp.  84-256:  51-210;  07- 
220. 

St.  Rep'r.  89-184;  44-384. 

Civ.  Proc.  7-321:  18-197. 

Abb.  N.  C.  18-182. 

N.  Y.  Super.  49-95. 

Week.  Dig.  17-208. 
8269. 

N.  Y.  177-266. 

Hnn,  40-681. 

App.   Dlv.   42-428;   141-885. 

Misc.  74-520. 

N.  Y.   Supp.  121-215. 

Civ.   Proc.   15-243. 

N.  Y.  Aon.  Cab.  5-281. 
Subd.  1. 

App.  Dlv.  25-197.  888. 

Misc.  29-589. 

St.  Rep'r.  17-660. 

Civ.   Proc.  6-167;  9-456. 

N.  Y.  Super.  50-429. 

Dem.  4-499. 
Svbd.  2. 

App.  Dlv.   112-648. 
8270. 

N.  Y.  177-266. 

N.   Y.   Supp.   30-546. 

Civ.  Proc.  15-287. 

N.  Y.  Ann.  Cas.  5-281. 
8271. 

N.  Y.  92-353:  177-266;  192^ 
286. 

Hun,  27-270:  29-198:  48-354;  46- 
680;  78-428:  77-546. 

App.  Dlv.  42-428;  44-141;  57- 
165.  212:  07-337:  74-456;  77- 
620 ;    78-488 ;    68-189  ;    116- 


930:  117-129.  564;  1:'.9-841; 
124-586:  186-9,  447j  141- 
837;   144-412;   146-623. 

Misc.  5-372;  0-265:  8-99;  14- 
79;  22-554:  23-831:  27-318;  28- 
489  ;  80-417  ;  42-150  ;  49-339  ; 
52-632;   69-69. 

N.  Y.  SuDp.  47-714:  49-111;  58- 
140;  59-629;  60-767,  791:  61- 
1015;  68-165,  266,  316;  78-493. 
77-515:  78-918;  79-1083:  84- 
331;  85-lOU:  99-302;  101- 
1105:  102-276,  029;  104-896; 
120-882;  124-916;  128-985; 
129-240;  131-398. 

Civ.  Proc.  14-172;  15-114.  237: 
19—88 

B[ow.  N.  S.  1-146:  2-26. 
How.  60-301. 
Abb.  N.  C.  31-484. 
N.   Y.  Super.  50-398:  59-130. 
N.  Y.  Aun.  Cas.  5-281;  9-877. 
8272. 
N.  Y.  112-810;  177-268. 
Hun.   29-657;  78-426;  78-487. 
App.  Dlv.  46-297;  86-299;  10»- 

148;   128-908;  146-624. 
Misc.  9-691;  14-79;  22-554;  49- 
339. 

N.  Y.  Supp.  29-220:  44-255;  50> 
130;  61-308;  62-417. 

St^  Rep'r.  70-880. 

Civ.   Proc.  14-15;  15-U4.  241. 

N.  Y.  Super.  57-164. 

N.  Y.  Ann.  Cas.  5-281 
3278. 

N.  Y.  177-266. 

Misc.  9-691:  17-93. 

Civ.  Proc.  19-76;  28-239. 

N.  Y.  Ann.  Cas.  5-281. 
8274. 

N.  Y.  177^266. 
Misc.   40-406. 
N.  Y.  Supp.  86-83L 
N.  Y.  Ann.  Cas.  5-281. 
3275. 

N.  Y.  177-266. 
N.  Y.  Ann,  Cas.  5-281. 
3^76. 

N.    Y.   112-810;  177-266;   192- 

286. 
Hun,  68-47. 
App.  DlT.  81-24  ;  88-298  t  109- 

149;    124-254,    584. 
Misc.  9-691. 
N.  Y.  Supp.  52-351 :  85-26 ;  95- 

670  ;  108-721  ;  1OO-140. 
N.  Y.  Super.  57-154. 
N.  Y.  Ann.  Cas.  5-281;  9-890. 
8277. 

N.  Y.  177-a6& 

App.    .Div.     109-149:     122-6<'-: 

124-255,    585;    130-469:    144- 

573. 
N.    Y.    Snpp.   95-670;    107-508; 

109-140;  129-782. 
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Civ.  Proc.  14-172. 

N.  Y.  AnxL  Cas.  6-281. 
3278. 

N.   T.   177-266;  192-268. 

App.  Diy.  88-280. 

Misc.  9-691;  2<f-46l. 

Civ.   Proc.   14-15.  144. 

N.  Y.  Super.  53-444. 

N.  Y.  Ann.  Cas.  6-281. 
3279. 

N.  Y.  177-266;  192-268. 

App.   Div.  43-88;  88-200. 

N.    Y.   Supp.   29-220;  47-484. 

How.  69-482. 

N.  Y.  Ann.  Cas.  6-28L 
3280. 

Misc.  66-280. 
8281. 

N.    Y.   200-57. 
3287. 

N.  Y.  72-437. 

Hun,  26-356;  31-609;  46-482. 

App.  Dlt.  66-7. 

N.  Y.  Supp.  48-818;  72-866. 

St.  Rep'r.  12-164. 

N.  Y.  Super.  64-451. 

N.  Y.  Ann.  Cas.  6-131. 
3288. 

App.   Div.  126-554. 

N.  y.  Supp.  110-894. 
3287. 

App.   Div.   134-654. 
3296. 

N.   Y.  87-184:  136-470. 

Appi  Div.  83-367;  47-272;  94- 
435;  98-286;  103-419;  182- 
362,  500 ;  146-674. 

Misc.  9-101;  23-561:  24-368;  36- 
341;   69-76;   70-638. 

N.  Y.  Supp.  62-792:  53-694:  66- 
132;  73-552:  84-240:  88-58; 
90-710;  116-723.  827;  127- 
905. 

Abb.  N.  C.  28-134:  29-145. 

N.  Y.  Ann.  Cas.  4-48»  n. 
3297. 

N.  Y.  1O2-208. 

Hun.  60-319. 

App.   Div.   97-110. 

Misc.  14-220;  22-687;  86^06;  40- 
392;   62-11. 

N.  Y.  Supp.  31-141;  64-693:  69- 
366.  703;  82-379;  89-593;  102. 
296. 

Civ.  Proc.  23-287. 

How.  61-103. 
3298. 
Sabd.   2. 

Misc.  67-211. 

N.  Y.  Supp.  107-727. 
3299. 

N.  Y.   Supp.  117-440. 
3301. 

Hun.  73-370. 

MiRC.  32-535;  6O-270;  67-576: 
74-474. 


N.  Y.  Snpp.  132-370. 
N.  Y.  Super.  47-524. 
Week.  Dig.  16-101. 

3304 

.  App.  Div.  18-141«  144. 
3307, 

Hun.  60-124. 

App.   Div.   134-84w 

Misc.  25-06;  40-306;  48-435;  45- 
396. 

N.  Y.  Supp.  68-722;  81-82;  80- 
178.    593;   9O-308. 

How.   60-76;  64-108;  67-116. 

Redf.  4-320. 
Svbd.  1. 

App.  Div.  41-387. 
Svbd.  2. 

N.  Y.  68-685;  74-58. 

Hun,  9-206;  27-230;  31-611;  34- 
469;  36-47. 

App.  Div.  48-518:  8a-37a 

Misc.  19-52. 

N.  Y.  Supp.  68-722;  6S-916L 

Abb.  N.  C.  19-385. 

How.  66-34. 

N.  Y.  Ann.  Cas.  1-406. 

Week.  Dig.  20-122. 
Svbd.  4. 

App.  DlY.  67-08. 

N.  Y.  Snpp.  68-28. 
Siibd.  6. 

App.  Dlv.  97-110. 

N.  Y.  Supp.  49-1062L 
Svbd.  7. 

N.  Y.  66-270:  58-106;  87-285; 
88-420:  90-521;  9B-461;  lOS- 
299;  123-519. 

App.   Dlv.  43-88. 

Misc.  22-638;  62-12. 

N.  Y.  Supp.  49-1032;  6»-368: 
102-206. 

av.    Proe.    4-268;    6-200;    10^: 
13-204;  80-184. 
Svbd.  9. 

Hun.  26-861;  32-682;  46-4S& 
Svbd.  11. 

N.  Y.  1O2-208. 

App.  Dlv.  43-88:  97-119. 

N.  Y.   Supp.  49-1062;  69^866. 

Civ.  Proc.  80-184. 
Svbd.  21. 

App.  Div.  45-52. 

N.  Y.  Supp.  60-1122. 

N.  Y.  Supp.  64-694. 

Civ.   Proc.  1-407. 

How.  61-103. 
3308. 

'   Misc.  25-06;  40-887. 
3309. 

Misc.  83-364. 
3811. 

App.    Dlv.   124-251. 

mf 


Iflc.  20-2S3: 
N.  Y.   Supp.  116-7;  129-500. 
Daly,  9-856. 
3312. 
t      App.  DiT.  145-12. 
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NOTES. 


8818. 

Hun,  61-34. 

App.  Div.  S7-100;  iaT-409. 

N.  Y.   Sapp.  68-28;   111-558. 

Hud,  61-34. 
3316. 

Hun.  61-34. 
8817. 

MiBC.  82-330;  62-305. 

N.^^^l^^  Supp.    66-679;    107-620; 

8818. 

Hun,  86-572. 

App.  Diy.  184-145;  188*696. 

Misc.    1&-281,   379;   63-531;   66- 

570. 
N.    Y.     Supp.    83^907;    117-374; 
118-194;    121*1121;    124-364. 
8810. 

N.  Y.  85-506. 


N.   Y.   101-478;   188-301;   180- 

107. 
Hun,  46-808. 
App.   Dlv.  31-39,  46;  89-45;  T». 

^9;    108-522;    104-140;    111- 

900;    114-567;    124-798;    132- 

802;    138-486. 
BllflC  6O-60;  67-28. 
N.   Y.   Supp.   52-877;  69-33;  80- 

363;   93-327;   98-15;   109-217; 

112-763;    117«537:    123-71. 
3321 

App.  DlT.  130-159. 
3822 
N.  Y.  Ann.  Cag.  7-188. 


svbd.  1. 

Cly.  Proc.  8-827. 
8824» 

HiBC.  16-432. 
Civ.   Proc.  8-32S. 


Hud,  90-136. 

App.  Dlv.  32-275;  44-17. 

Misc.  16-433. 

N.  Y.  Supp.  35-624;  62-980;  59- 
1018. 

Cly.  Proc.  9-137. 

Abb.  N.  C.  10-458. 

N.  Y.  Ann.  Cas.  7-138. 
8329. 

App.   Dlv.  32-275;  44-17. 

N.  Y.  Ann.  Cas.  7-134. 
8380. 

App.  Dlv.  87-80;   146-18. 
8881, 

N.  Y.  90-521. 

Hun,   17-520. 

App.  Div.  114-668. 

Vfeek.  Dig.  18-6a 
3332. 

Misc.  32-384, 
8838. 


N.  Y.  98-336:  165-404;  178-146* 
177-310;  l!81-39ir    *'*^^*^' 

Hun,  61-366;  64-92;  70-107; 
76-74:   88-424;   86-590. 

App.  Div.  2-412;  22-178,  287: 
82-7;  42-611;  56-249;  67- 
317;  lOtt-107;  114-704  ;  117- 
304;      119-508;      120-74,      78: 

^129-455:    137-832;    188-286. 

Misc.  18-241;  26-280;  36-745* 
47-34:  48-607:  49-6077  65: 
249;  61-^74:  68-524;  70-510. 

N.  Y.  aupp.  47-883,  102S>,  56- 
735;  81-462;  89-347;  106-8; 
115-496;    122-1063;    124-839. 

St.   Rep'r.   14-168. 

Civ.   Proc.   19-420. 

N.  Y.  Ann.  Cas.  2-58. 
8884. 

N.  Y.  96-32;  98-336;  156-404; 
188-129;     177-310;      181-391; 

Hun,  61-306;  64-92;  69-276; 
70-107:    76-74;   88-424. 

App.  Dlv.  2-412;  20-272:  22- 
127,  178.  287;  83-7:  87-30;  89- 
92;  42-611:  55-249:  69-37: 
67-817;  04-145;  109-197;  114- 
704:  117-,^}04:  12<t-74.  78;  131- 
95;  13.3-299;  186-301;  137- 
332;  138-286. 

Misc.  18-241:  22-490:  25-280: 
29-589;  36-745;  47-34.  524; 
48-607:  49-607:*  65-249:  61- 
374;   67-518;   68-524;    70-510. 

N.     Y.     Supp.     46-1070;    48-883. 
1023;   6*.618;    55.785;    69-179: 
89-347:  95-1009;  105-8;  116- 
495;  122-1063;  123-268;  124^ 
839 

Civ.   Proc.    19-7,   420.    . 

Abb.  N.  C.  29-198. 
3835. 

N.   Y.    136-296. 

N.    Y.    Supp.    120-1044. 
8386. 

N.   Y.    136-29a 

N.    Y.    Supp.    120-1044. 

N.   Y.    136-296. 
8887. 

Misc.  54-27. 

N.    Y.    Supp.    120-1044. 
8888. 

Hun,  81-364. 

N.  Y.  Ann.  Cas.  1-19. 

liaw  Bull.  5-6. 
3339. 

N.   Y.  169-113,  218. 

Hun,   61-463. 

App.    Dlv.     11-49;    36-74;    127- 
150;  134-470;  141-338. 

Misc.  8-487;  16-624:  17-104;  41- 
618;  57-648;  00-373. 

N.    Y.     Supp,    34-891:     108-R97; 
111-354;  119-347;  126-1087. 

Civ.  Proc.  16-230. 

Abb.  N.  C.  81-484. 


iiaos 


KOTES. 


8841. 

N.   Y.  Oa.684. 
884a 

N.  Y.  185-200. 
Misc.  8-38;  48-417. 
N.  Y.  Supp.  80-767 ;  88-826. 
Abb.  N.  C.  31-320. 
8343. 

N.    Y.    187-58. 

App.    niv.    8H.257;    134-34. 

MW.    40-506:    43-249.    329:    44- 

452;  45-200;  46-152;  68-489; 

Tl-200. 
N.    Y.    Supp.   58-58;   81-82;   83- 

135;     80-155;     08-1101:      lOO- 

1024;  106-8,  846;  126-130. 
Snbd.  iA, 

N.    Y.   88-174;   8O.-402;    148-693. 
Hun,     25-588;     38-629;     41-583; 

61-197. 
App.    Dlv.     10-27;    33-299:    40- 

407;     58-304;     59-191:     65-21; 

68-61  ;  iaO-307  ;  144-254. 
MIso.     22-706;     28-280;     35-315^ 

382  ;  86-127  ;  47-84,  478. 
N.  Y.  Snpp.  50-49;  128-1069. 
St.    Kep'i     51-861. 
Civ.    Proc.    7-830;    10-170;    15- 

434 
Abb.N.  C.  28-181. 
How.  66-102;  67-371. 
How.  N.  S.  2-151. 
Dem.  2-397. 
N.  Y.  Cr.  Rep.  8-211. 
N.  Y.  Add.  Cas.  2-88. 
Snbd.  8. 
Hun,  57-66. 
App.  Div.  146-249. 
8abd.  5. 

N.  Y.   114-581. 
App.  Dlv.  144-552. 
Misc.  6-51. 
Snbd.  6. 

N.  Y.  140-374. 
Snbd.  8. 

N.    Y.    112-559;    116-587;    188- 

535;  184-322;  201-218. 
App.  Dlv.  1-404:  15-441:  41-6.34; 

55-36S:     57-472:     6;t-61:     415- 

20;    85-195;     86-516;     101- 

598;     104-25;     118*885;     114- 

97;    117-152. 
Misc.   23-723;   30-689 ;   30-418; 

54-117. 
N.  Y.  Supp.  71-348  ;  72-505  ;  92- 

29;  93-285;   89-689;  102-359; 

12H-247 ;  i.'io-say. 

St.    Rep'r.    28-319;    84-776;    85- 

542;  48-iril:  67-501. 
Abb.  N.  C.  24-804;  38-8^ 
N.  Y.  Super.  52-801. 
Sttbd.  lO. 

Hun.  25-396;  36-3:  42-382;  47- 
2.W:  51-93:  61-573:  62-302. 
).   Pfv.  5-583;  :w-466j   60-77: 
32-185  ;       85-195  ;       93-409  ; 
104-564;    114-07;    115-607. 


Apg. 


Misc.     36-689;    88-758;     84-626, 

785;  74-226. 
N.  Y.  Supp.  67-966;  68-682,  908; 

70-986. 
St.  Repr.  42-195. 
Civ,    Proc.    8-251;    11-381;    14- 

249. 
Snbd.  11. 
N.  Y.  68-647. 
Hun.  67-204. 
App.  Dlv.  86-06;  101-290;  138- 

713 
Misc.  '7-126. 
N.     Y.     Supp.    88««07;    81-740; 

123-762. 
St.  Rep'r.  61-520.  774. 
Svbd.  12. 

N  Y.  80-521;  128-210. 

App.  Dly.  80^-878. 

Misc.  24-512;  27-508.  618. 

N.  Y.  Supp.  63-884.  080:  68-316. 

336;    87-131;    113-800;    188- 

1066. 
Civ.  Proc.  28-188. 
N.  Y.  Ann.  Cas.  6-178. 
Sttbd.  IS. 
Hun,  28-370. 
St.  Rep'r.  1-S28. 
Sabd.  18. 
N.   Y.   101-440;  141-485. 
Hun,  28-365;  56-607;  62-809;  73- 

136 
App.' Dlv.    80-167;    44-146;    64- 

3^9 
N.  Y.'  Supp.  4-488. 
St.    Rep'r.   17-384;  46-185.  876. 
Civ.   Proc.  11-08:  16-354. 
Abb.  N.  C.  28-429. 
How.  N.  S.  2-45. 
Svbd.  26. 
N.    Y.   86-358;  88-626:   118-380; 

154-607;    168-114;    186-400. 
Hun,  41-9;  48-164.  606;  44-200; 

70-107. 
App.    Dlv.    108-210,    6875    128- 

764. 
Misc.   12-120;  22-48a 
N.  Y.  Supp,  85-684. 
St.    Rep'r.    18-799;    84-483;   58- 

54L 
Civ.  Proc.  Il-d7& 
Daly,  10-71, 
3344. 

Misc.  16-618. 
3345. 

N.  Y.  191-207. 

App.     Dlv.     111-684;     112-126; 

140-820. 
Misc.   16-663;  17-571;  28-670. 
N.  Y.  Supp.  88-496. 
3347. 
Hun,   49-157;  64-613:   86-66. 
App.    Div.    16-618;    68-876;   75- 

.573;    131-173. 
Misc.  35-131 ;  46>842.  676 ;  54- 

517;  56-649;  72-378. 
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Ap^. 


N.  T.  Supp.  74-189;  8T-345;  SO* 
332,    448;    lO7»80e;    110-264, 
067. 
8t.  Rep'r.  19-45. 
ClT.  Proc.  14*388:  10*484. 
Svbd.  1. 

Dem.  8-359. 
Subd*  8. 
Hud,  4S-322. 
MlBC.  87-540)  61.57S. 
N.  Y.  Supp.  lOl-SO. 
Civ.  Proc.  5-452. 
Dem.  8^644;  8-850. 
Subd.  4. 

N.  Y.  192-415. 

Hun.  25-185:  31-615;  84-179;  46- 
322;  Hl-888;  86-55. 

DIv.      61-450;      117-852; 
[39-741. 

Misc.  6-515;  7-321.  661:  9-72;  16- 
206;  26-209.  460:  34-405:  61- 
575;  68-197;  59-56;  62-491; 
69-335 

N.  Y.  Supp.  80-884;  68-046:  70- 

679;  91-36;  101-30;  102-427: 

114-898;      116-64;      124-504; 

186-624;  127-227;  13O-303. 
St.  B«p'r.  17-853;  47-431.  446. 
Civ.  Proc.  6-452. 
Abb.   N.  C.  20-297. 
N.   Y.   Super.  49-95. 
Dem.  2-492,  644. 
Week.  Dl«.  17-208. 
N.  Y.  Adq.  Cas.  9-318. 
Subd.  6* 
App.  Div.  1-17-352. 
N.  Y.  Supp.  102-427. 
8vbd.  6. 

N.  Y.  136-484. 

Hon,  64-613:  69-447:  81-3G8. 

App.    Dir.    26«-462:    61-548;    68- 

376;  128-764;   184-076. 
Misc.  12-44.  118:  13-241:  16-321; 

19-508:    84-287;    88-242;    30- 

171;  84-406;  60-105;  69-385. 
N.  Y.  Supp.   12-512:  80-884;  68- 

1073;  64-833;  66-250;  69-646; 

126-624;  i:iO-303 ;  133-447. 
St.    Rep'r.    17-853;    47-431;    62- 

633. 
C!v.  Proc.  6-451;  80-242. 
Abb.    N.    C.    19-423;  22-62;  28- 

182;  80-407, 
How.  N.  S.  1-66, 
Dem.  8-488,  629;  8-289. 
N.   Y.  Ann.  Cas.  4-200;  9-318. 
Subd.  7. 

N.   Y.   110-140,  371;   192-415. 
Hun,  46-672. 

App.  DIr.  61-450;  132-595. 
Miic.  84-405;  64-510;  69-617. 
N.  Y.  Snpp.  68-845:  69-646;  70- 

679;   114-898;    1^-546;    126- 

88, 

St  Rep'r.  70-178, 
:,   Y.  Ann.   Cas.   0-262. 


Subd.  8. 

N    Y    96-4^. 

Misc.*    16-296;    61*092;    69*509; 
60.415. 

N.  Y.  Supp.  101*72;  118*681. 

St.  Rep'r.  88-75. 
Subd.  9. 

Hun.  29-47. 

Misc.   66-415.  X 

N.  Y.  Supp.  113*681.  \ 
Subd.  10.  ' 

App.  DIv.  68-190. 

N.  Y.  Supp.  6*615. 

C!r.  Proc.  14-S9a 

Abb.  N.  C.  21-368. 
Subd.  11. 

N.    Y.   91-235.   502.   662;  92-810; 

103-162. 
Hun.  25-16:  26-181,  325;  31-820; 

33-213:    34-310:    87-536:    40- 

235;  42-189;  44-588:  61-96. 
St.    Rep*F.    80-688;    88-511;    42- 

474. 
Civ.   Proc.  6-391;  18-180. 
N,  Y.  Super.  63-522. 
Svbd.  18 
Hun,  26-185:  31-515;  46-322:  47- 

457 
Misc.' 86-461 ;  84-156;  68-428. 
N.  V.  Supp.  66-486;  68-853;  116- 

160. 
N.  Y.  Super.  49-95. 
Week.   Dig.  17-208. 
Subd.  14. 
App.  Div.  81*296. 
N.  Y.  Supp.  81-lb5;  116-160. 
3348. 

Misc.  46-230;  63-37;  70-510. 
3362. 
N.   Y.  134-131;  136-412. 
Misc.  6-486. 
N.  Y.  Super.  63-178. 
3366. 

Hun,  83-54& 

App.     Div.     101-130;     103-419; 

124-703. 
N.  Y.  137-95:  166-264. 
Misc.  6-486;  34-348. 
3367. 

Hun,  86-346.   450. 

App.    Div.    20-636;    42-348.    584: 

67*862;    72-412;    81-278;    86- 

138;  84-26:  86-267;  86-65.  210; 

90-266  ;      96-127  ;      102-185  ; 

103-106,    .534:    110-454;    127- 

878,  885;   144-734. 
Misc.   41-50!);    44-276. 
N.  Y.  Supp.  38-944  ;  47-230 ;  89- 

008;   130-1005. 
Civ.  Proc.  19-420. 
3358. 

App.  Div.  96-126 ;  98-280 ;  108- 

106;  122-288. 
Misc.     22-240;    28-105;    29-589; 

63-550. 
N.  Y.  Supp.  69-77r):  67-0.^2;  HO- 

79;  96-576;  106-704;  118-018. 
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^ 


88S8L 

N.  Y.  148^17;  148.U0. 

Hun,  86-410. 

App.   Div.  67-367;  98-280;  102- 

186;  108-106;  142-387. 
Misc.  68-435. 
Misc.  69-575. 
N.  Y.  Supp.  90-576. 
8860. 

N.  Y.  150-560;  159-886;  176-215. 

Hun,  73-9. 

App.   Dlv.  6-574;  80-12:  40-562; 

96-124  ;      98-281 ;      102-102  ; 

108-106;     111-688;     121-121; 

127-442. 
Misc.  14-194;  68-435;  69-576. 
N.     Y.     Supp.     61-763;     92-478; 

111-541.  755;   119-731. 
8«bd.  2. 

N.  Y.   166-270. 

Hud,  86-451. 

Apj).  DlT.  86-591 ;  118-765;  142- 

Misc. '59-536. 
Snbd.  8. 

N.  Y.   159-336;   160-215;   189- 

163. 
Hun.  88-411. 
App.   Div.  85-601;  86-588;  102- 

102;   112-834. 
Misc.  35-601. 
N.     Y.     Supp.     55-007;     72-157; 

125-339;  126-835. 
Snbd,  4. 

Misc.  22-240;  88-1. 
App.  Div.  142-242;  144-7.^.'). 
N.  Y.  Supp.  67-933;  126-835. 
Snbd.  7. 

N.  Y.  138-244. 

App.  Div.  1-141;  82-55;  102-102. 
N.  Y.  Supp.  52-473. 
Snbd.  8. 

Hun,   86-441. 
N.  Y.  Supp.  33-988. 
8301. 

Hun,  83-411. 

App.    Div.    86-288:    96-12G;    97- 

«17:  98-281;  1O3-106. 
MiRC.  70-569. 
N.  Y.  Supp.  83-307;  89-79;  128- 

138. 
3862. 

App.  Div.  98-282 ;  108-106. 
83<i3. 

App.  Div.  98-282 ;  1O3-106. 
3364. 

Hun,  69-177:  86-347. 
App.  Div.  98-282 ;  1O3-106. 
P366. 

N.  Y.  138-245;  176-215. 

Hun.    70-3C4;   73-9,    12,   18;   86- 

347 
App.  Div.  98-282;  108-106;  111- 

690;    121-121. 
Misc.     22-240:     42-560;     44-27.': 

46-516;    62-508;    68-436;    60- 

576. 
N.  Y.  Supp.  92-31;  124-871. 


N.  Y.  128.278. 
App.  Div.  6-574;  108.106. 
8367. 

N.   Y.   176-216;  195-447. 

Hun,  65-542;  78-9;  80-569:  86- 

407. 
App.  Div.  6-574:  18-602:  82-265: 

55-633  ;     103-106 ;     110-455 : 

121-121;  128-656;  140-51. 
Misc.    44-275;    57-162;    68-4S6; 

69-576. 
N.  Y.  Supp.  88-468:  65-470:  67- 

419;  107-981.  989;  124-871. 
3368. 

Hun.  86-847.  461. 

App.  Div.  6-674;  108-106;  t48- 

Misc. '53-341;  69-575. 
N.    Y.    Supp.    33-929;    103-294 ; 
108-157  ;  126-967  ;  182-960. 
3369. 

N.  Y.  176-216. 

App.   Div.    36-45;   52-267;   65- 


103-106;  121-121; 
655.  688;  142-242. 
Misc.     86-602;     42-563;     4M-275; 

45-516  :  57-163.  669. 
N.     Y.     Supp.    65-470:    72-167; 
107-981,  989 ;  126-886. 
3370. 

HuD.  80-867. 

App.  Div.  27-674 ;  52-267 ;  108- 
106;  120-864;  126-849. 

Misc.  76-286 ;  72-181. 

N.  Y.  Supp.  80-132:  50-562: 
470;  111-222;  116-924;  l 
288. 
3871. 

Hun,  80-358;  81-880. 

App.  Div.  6-574:  8-621;  16-516; 
26-23;  36-651;  39-46;  86- 
209:  103*106;  125-118;  129- 
721;    182-77,    81. 

Misc.  25-88;  88-587;  47-410. 

N.   Y.  Supp,  54-682;  55-729;  77- 
1074:    88-313;    92-960;    94- 
551;   97-526;    116-405. 
3372. 

N.  Y.  148-107;  176-213;  181- 
327 

Hun,'  65-540,  542;  78-437;  88- 
413;  86-,347;  88-177. 

App.  Div.  1-489;  20-273:  86-45: 
55-633  ;•  82-567 ;  1O3-106, 
534;  121-121;  122-288;  128- 
056;  142^242;  145-50. 

Misc.  •  10-650;  19-232;  44-^77: 
46-516;  70-73;  74-125. 

N.  Y.  Supp.  80-057;  82-182:  38- 
944;  34-991;  46-1070;  64-412: 
60-1116:  67-419:  81-527:  92- 
31;  105-568;  106-704;  126- 
835;  128-29;  129-450;  131- 
221. 
^373 

App.  Div.  39-46;  108-106;  128- 
118. 
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Misc.  2S-88;  68-488;  69-578. 
N.  ¥.  Supp.  64-682. 
S374. 

App.   Diy.   30-13;  85-181;   108- 

106:   127-538. 
Misc.  88-587. 
N.    Y.    Supp.    55-150;    77-1074; 

112-38. 
8875. 

Hun,  69-276;  79-864. 

App.   Div.   6-573;  7'-449:  61-880; 

85-209;       1O2-101;       1O3-106; 

182-78;   147-504. 
N.     Y.     Supp.     70-880;    88-312; 

116-495;  182-159. 
8876. 

Hun.  70-S66. 
App.  Di?.  108-106. 
8877: 

App.  Div.  86-555;  65-80;  108- 

106;  119-354:  144-735. 
■N.     Y.     Supp.    55-729;    66-1005; 

116-495;  125-133. 
8878. 

App.  Div.  20-636 :  55-627 ;  103- 

106;  119-354:  144-735. 
Misc.  67-667:  70-572. 
N.  T.  Supp.  47-230 ;  129-828. 
8879. 

N.  Y.  133-274  ;  184-350. 
Hun,   66-809;   76-80:   78-438. 
Ap-).  Div.  8-477;  108-106;  111- 

688;    129-723. 
Misc.     12-462;     14-198;    88-587; 

48-805. 
N.  Y.  Supp.  77-1074;  88-825. 


8880 

App.  DiY.  21-188;  108-106;  111- 

688.  692;   129-723. 
Misc.  38-587;  51-334;  62-508. 
N.    Y.    Supp.    47-609:    77-1074; 
97-853;  100-388;   115-897. 
8881. 

Misc.  47-411. 
App.  Div.  108-106. 
N.  Y.  Supp.  94-551. 
8382. 
Hun.  78-424. 

App.  Div.  6-574  ;  25-24  ;  50-576 ; 

108-106;    111-690;    144-735. 

Misc.    16-151;    58-163;    62-508; 

70-569. 
N.     Y.     Supp.    92-960;     97-853; 
127-777;  128-138. 
3388. 

N.   Y.   188-275;   148-112. 

Hun.  86-450.     - 

App.     Div.     102-185;    103-106 ; 

120-854. 
Misc.  28-105. 
N.  Y.  Supp.  59*775. 
8384. 

N.   Y.   141-585:   165-264. 
App.    Div.    67-S62;    88-188;    84- 
26;    88-267.    289;    86-216;    90- 
266  ;  96-127  ;  108-106  ;  124-125. 
Misc.  41-509;  44-276. 
N.    Y.    Supp.    89-908;    108-596; 
109-494;  180-1005. 
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INDEX. 

[References   are   to   sections.] 


NoTB. —  The  index  has  not  been  chanfied  to  conform  to  material  taken 
out  of  the  code  and  placed  in  the  consolidated  laws  but  only  to  conform 
to   material   otherwise   added,    amended   or  repealed   by  the  laws  of   1000. 

A. 

AkAmd^nnaent. 

of  tponae,  ground  for  separation   1702 

of  action,  by  failure  to  me  summons  and  pleadings 824 

of  part  of  plaintiff's  claim  in  replevin 1719 

of   condemnation   proceeding 3374 

A%ateaaent  and  ReTlTal. 

I.  Abatbmint. 

special  provisions,  not  affected   762 

not  caused  by  vacancy  in  office  of  judge 25 

not  caused  by  failure  or  adjournment  of  court 44 

does  not  occur,  if  cause  survives  76S 

when  part  of  cause  survives    75d 

cause  of  action  in  replevin  survives 1736 

no  abatement  by  death  after  verdict 764 

verdict  after  death  of  party  is  void   765 

on  reversal  on  law,  action  for  wrong  not  abated  by  death...  764 

•nccessor  of  officer,  receiver  or  trustee  may  continue 766 

on  death  or  removal  of  officer  of  nniBoo||>orated  association.  1020 

not  effected  by  change  of  name 2416 

order  that  action  abate  for  death  of  party 761 

action  for  seduction  survives  to  mother  on  death  of  father..  764 

n.   RXVIVAL. 

time  to  continue  not  to  be  ez.tended  784 

on  transfer  of  interest    766 

on  devolution  of  liability 766 

on  death  of  sole  party  757 

on  death  of  party  jointly  liable 758 

by  or  against  survivors  758 

when  part  of  cause  survives 769 

substitution  of  successor  of  officer,  receiver  or  trustee 766 

continuance  against  successor  of  executor 1828 

^on  death  or  removal  of  officer  of  unincorporated  association.  1920 

of  action  "of  ejectment   1521-1623 

on  death  of  party  to  partition  1588 

proceedings  to  bring  in  parties. . .  r 760 

appointment  of  administrator  for  intestate  defendant 2660 

of  accounting  in  surrogate's  court  on   death   of  accounting 

party 2606 

A%%reirflatloBS. 

use  of,  in  pleadings,  etc 2S 

Al^ortioB. 

private  sittings  of  court  in • B 


Abse^BdlBV  Debtors. 

order  of  arrest 649,  KO,  2894 

wmrrant  of  attachment  against 689,  2906 
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See,  also,  "  Kon-Rssidsnts." 

desi^ation  of  person  to  receive  sumibont ;     480 

publication  of  summons  against   43S,     43S 

warrant   of   attachment    636 

in  justice's  court 2906 

effect  of  absence  on  limitation  of  actions 801,     401 

•         presumption  of  death  from  absence 841 

administration  of  estate  of * 2076 

provision   for  family   2677 

revocation  of  administration  on  return 2685 

absent  witnesses  to  will  on  probate «•..•...'  96iO 

proof  of  signature  of  absent  witness  to  will 2620 

Abstract  Companies. 

See  "  TiTLi  Insvrancb  CoMPANXia." 

Aoademles. 

not  subject  to  judicial  supervision    * 1804 

not  subiect  to  action  to  dissolve  or  annul  corporation 1804 

exceptea  from  provisions  for  voluntary  dissolution 2431 

teachers  exempt  from  jury  service 1080,  1081,  1127 

proof  of  exemption    • 1062,  1128 

Aaeoant*  and  Aeeouatlnv* 

Books  of  account,  see  "  Books." 

I.  Actions  on  accounts. 

when  eanse  of  action  accrues • 386 

how  account  pleaded    531 

copy  to  be  served  on  demand 931 

when  to  be  verified    531 

order  for  delivery  of  further  account 581 

reference  of  actions  involving  long  account 1013 

In  /ustic9s'  courts. 

actions  on 2861 

jurisdiction  limited 286S 

pleading 2941 

compelling  party  to  exhibit 2042 

discontinuance  when  accounts  exceed  $400 2950 

n.   AcCOURItNOS    tN    ACTTONS. 

on  demand  of  surety  on  undertaking   • 612 

compulsory  reference  to  take  account 1015 

in  action  to  dissolve  corporation  1792 

under  judgment  annulling  corporation   1801 

by  receiver , 715 

action  by  attorney-general  to  compel  corporate  officers  to  ac- 
count  1*781.  1782 

continuance  of  partnership  business  during  action  for  account- 
ing   1947 

ni.  Accountings  in  supkbme  coukt. 

periodical  accounts  of  proceeds  of  realty  of  infants  or  incom- 
petents   

1.  By  committees  of  incompetent  persons, 

annual  account S84t 

Annual   examination  of  account « 2342 

removal  of  comniittce  for  ntidect  to  file. 2342 

intermediate   judicial   accounting    2342 

order  that  committee  file  account  or  supply  deificicncy. . .  2342 

ii;;4 
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IV.   ACCOUNTIJIGS    IN    SVMOCATBt'    COUBT8. 

•*  intermediate    accotmt  "    defined 2514 

"judicial  aettlcraent "  defined    26U 

jarisdiction    of   surrogate    2472 

of  relatiTea  acting  as  guArdiana  in  socage 2472 

reference  to  examine  and  settle 2546 

revival  and  continuance  on  death  of  accounting  party 2606 

decree  to  contain    summary 2501 

additional  allowance  for  costs 2562 

compulsory  on  sale  of  realty  to  pay  decedent's  debts 2728 

1.  By  txecutors  and  administrators, 

by  executors  of  deceased  executor 2606 

on  application  to  revoke  letters   2680,  2680 

successor  may  compel,  on  revocation  of  letters 2605 

voluntary  intermediate  accounting   2725 

when  judicial  settlement  may  be  required 2725,  2726 

compulsory  of  temporary  administrator 2726 

who  may  petition  for 2727 

citation  2727 

order  to  account  2727 

attachment  for  disobeying  order   2727 

revocation  of  letters  for  failure  to  account 2727 

default  on  citation  to  account   2691 

bringing  in  parties 2727 

voluntary  petition  for 2728 

citation  on  voluntary  petition 2728 

creditors,  etc..  may  appear    2T28 

voluntary  on  revocation  of  letters 2728 

oonsolidation  of  voluntary  and  compulsory  aecountiogi. .  2727 

affidavit  and  vouchers 2729 

examination  of  accounting  party  2729 

order   to  file  account 2729 

increase  and  decrease  to  be  accounted  for 2729 

commissions  of  executor  or  administrator 27189 

determination  of  claims  2731 

executor,  etc.,  majr  prove  claim  against  decedent  on . .  2781 

order  of  distribution  of  intestate  estates 2732 

affect  of  judicial  settlement   2742 

decree  for  payment  and  distribution 2743 

relief  in  decree  for  neglect  to  set  apart  exempt  property.  2724 

%  By  gtntral  guardians, 

by  executor  of  deceased  guardian  2606 

by  relatives  acting  as  guardians  in  socage 2472 

on  application  ot   guardian    2S3o 

compulsory  on  petition  of  successor    . , 260j 

order  on  petition  of  guardian  for  revocation  of  letters . .  2836 

on  petition  of  ward  or  new  guardian 2887 

annual  inventory  and  account   2842 

affidavit  tc  inventory  and  account 2848 

annual  examination  ef  accounts 2844 

order  to  file  account , 2846 

order  to  supply  defects   2845 

removal  for  disobedience  to  order  to  file  account 2846 

petition  for  compulsory  accounting 2847 

voluntary  petition  by  guardian    2840 

citation  and  order  to  account  2850 

petition  for  compulsory  accounting  by  guardian  of  person.  2848 
procedure  same  as  in  accountings  by  executors 2850 

M.  Guardians  appointed  by  will  or  deed. 

intermediate  account 2855 

order  to  file  annual  account 2855 

affidavit  to  account   2855 

proceedings •....•• 2800 

3T  ia;.- 
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Accounts  and  Accountinir  —  ContlB««d« 

IV.  Accountings  in  subbogates'  courts  —  Continued. 

8.  Guardians  appointed  by  ivill  or  deed  —  Continued. 

compulsory  accountings 

procedure 2856 

effect  of  decree 2857 

4.  By  testamentary  trustees, 

by  executor  of  deceased  trustee 2006 

voluntary  annual  accounting  2802 

intermediate  accounting 2802 

decree  on  voluntary  intermediate  accounting 2808 

compulsory  intermediate  accounting 2803 

compulsory  judicial  settlement 2807 

who  may  apply   for  compulsory  accounting 2806 

citation   on  compulsory  accounting   2806 

order  that  trustee  account    2809 

petition  for  voluntary  judicial  settlement 2810 

citation  on  voluntary  petition   2S10 

any  person  interested  may  appear    -.„lj^*  ^^^ 

examination  of  accounting  party   27^,  2810 

affidavit  to  .account ;  vouchers  ^^,  2810 

commissions  for  services 2790,  2810 

determination  of  claim  of  trustee   2781,  2810 

decree  for  payment  and  distribution 2811 

effect  of  decree  settling  account 2713 

on  resignation  of  trust  2814 

V.  Accounts  of  public  officsxs. 

of  moneys  paid  into  court • 762-754 

clerk  of  court  of  appeals • ^^S 

salaried  county  clerks  and  registers ;• 9385 

clerk  of  city  court  of  New  York > 9381 

of  district  attorney  to  county  court • 1868 

of  indebtedness  to  bar  limitation • 876,  885 

justices  of  New  York  city  court  may  take 826 

instruments,  when  acknowledged,  admissible  in  evidence..  985,  087 

acknowledgment  not  conclusive   .^ 086 

proof  by  interested  or  incompetent  witness  not  sufficient 836 

wills  acknowledged  or  proved  not  admissible  in  evidence 087 

of  bonds  and  undertakings 810 

in   surrogate's   court    2500 

satisfaction  of  judgment  to  be  acknowledged 1260 

assignor  to  acknowledge  assignment  of  judgment 1268 

of  agreed  statement  on  submission  of  controversy 1270 

fees   for  taking   >»*• ••••.•••.••. 

Action  to  Recover  Chnttel*. 

See  "  Replevin." 

Action  to  Recover  Real  PropertT* 

See  "  Ejectment." 

Actions. 

I.    In    GEHKEAI.. 

defined    • •••• 

divided  into  civil  and  criminal 

"  criminal  action  "   defined    

"  civil  action  "  defined 8837 

*'  action  "   refers  to  civil  actions ,f 

•bIj  one  form  of  civil  action 


INDEX, 

AetloBs  —  C^ntlniied. 

I.  In  genekal  —  Continued. 

civil  and  criminal  remedies  not  merged 1890 

designation  of  parties  to  civil  action 3338 

cross>action  by  defendant 760 

special  proceedings  are,  for  porpos^s  of  statute  of  limitations.    414 

II.  Capacity  to  sub.    Sec  **  Parties." 

III.   COMMXKCEMEMT. 

commenced  by  service  of  summons 416 

for  purposes  of  statute  of  limitations 398'-400 

what  deemed  commencement   * 8848 

IV.  JoxNDBE  OF  CAUSES.    See  "  Pleading." 

V.   CONSOLII^ATXON    OW  ACTIONS.       See   "  CONSOLIDATIOM." 

VI.  Sbvesancb.    See  "  Sevskancb  or  Actions." 

VII.  Anctllast  to  other  actions  and  remedies. 

for  discovery  abolished    • *. .  1014 

by  sheriff  in  aid  of  attachment 665 

by  plaintiff  in  aid  of  attachment 677 

Vm.  For  official  acts  and  omissions. 

by  claimant  against  sheriff  for  taking  chattel  in  replevin 1710 

against  constable  for  failure  to  return  execution 9080 

against  constable  for  money  collected  on  execution 3041 

against  municipal  officers  for  j>ublic  funds 1026 

by  taxpayer  to  redress  municipal  wrong 1028 

IX.  On  bonds  and  undertakings. 

by  party  on  bond  to  people  or  public  officer 814 

on  penal  bonds    1015 

on  undertaking  on  appeal  1300,  2575 

from  surrogate  s  court   2581 

on  security  to  refund  proceeds  of  sale  in  partition.. 1586 

on  undertaking  on  injunction   625 

on  bond  for  jail  liberties 160-171 

against  bail  for  discharge  from  arrest  506,     507 

on  bond  of  executor,  administrator  or  guardian 2606,  2600 

X.  Actions  authorized  by  code. 

1.  For  torts. 

for  vexatious  suit  in  name  of  fictitious  party 1000 

for  unauthorized  and  vexatious  suit  in  name  of  another.  1900 

for  causing  death  b^  negligence 1902-1005 

damages  for  arrest  m  violation  of  witness'  privilege 86.S 

for  levy  on  exempt  property   1804 

for  damages  and  penalty  for  disobeying  subpoena 853 

payment  of  fine  on  contempt  imposed  as  indemnity  to  ag- 
grieved party  bars  action  for  damages 2284 

9l  On  contractual  and  quasi-contractMal  liabiliHes. 

on  judgments 1013 

to  charge  joint  debtors  not  served  in  previous  suit 1037 

by  trustee  against  beneficiary  for  costs,  etc 1016 

by  surety  against  principal  tor  costs,  etc 1016 

on  securities  representing  court  funds 749 

to  determine  claim  of  dower , .  1647 

for  instalments  of  dower  after  admeasurement 1614 

to  sell  lands  for  non-payment  of  dower » t 1614 

against  persons  holding  over   1664 

hy  evicted  purchaser  at  sale  on  execution » 1470 

1137 
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4otlon*  —  Contiiiiied* 

X.  Actions  authokizbd  by  code — ContiiMd. 

2.  On  cQmtractwU  mmd  quati'C^nirmctual  ImkiliUea  —  Continued. 

•giiinst  purchaser  from  defendant  in  ejectment 168$ 

on  reversal,  by  person  evicted  by  summary  proceedings. .  l!263 

by  person  evicted  daring  life  of  life>tcnant 231b 

to    compel    conveyance    by    infant    or    Competent    per- 
son     2345-2347 

by  heir  for  reimbursement  after  sale  of  rc^ty  for  debts.  9B4)1 
against  revoking  party  for  opfts  pf  afbitratipo 23iyl 

on  Saturday  to  be  to  day  otber  tban  Sunday.. ..-.  k ,... , r» 

trial    of   causes   at   adjourned   term 34 

of  term  of  court  in  absence  of  judge £ 

I                                       of  term  to  day  certain  by  direction  of  judge> 36 

of  actual  session  to  another  place 41 

of  trial  of  action  to  another  place > 41 

not  to  cause  abatement   W 

trial  commenced  may  be  continued  beyond  term 45 

of  court  of  appeals  197 

power  of  referee  to  adjourn  hearing 1018 

of  application  for  discharge  from  imprisonment gOg 

I                                        hearing  on   arbitration    2MR 

in  surrogate's  court 24S1 

!  in  justice's  court 2959-296^ 

I                                     of  marine  causes  in  Ncv  Yoric  city  court 3186 

▲dmAatstrators. 

I  See  "  Executors  and  AdministbatoMt" 

Ad  inlr«l  tr» 

See,  also,  *'  Marine  Causes;  "  "  Vssssi^/' 
New  York  city  court  has  no  adoiiralty  jurisdiction.  •  • 
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Admissions. 

of  service  of   summons 434 

by  failure  to  deny S22 

demand  for  admission  of  genuineness  of  document TJ>> 

costs  of  proving  document  after  demand  for  admission Tuu 

by  members  of  corporations b39 

Ad  <inod  Damnuvi* 

writ  of  assessment  of  daaiagea  subatttuted  for 1991 

Sec  "  Assessment  or  Dawaoss." 

Adnltvry. 

See  "  DtvOECE." 


Advanecmenta. 

to  be  included  ia  distrfbatloa  2733 

what  deemed  in  advancement   • • 2733 


See  "  LiMiTATioN  op  Actions." 


Ad^ertlaenscnta. 

See  ••  Publication.'* 
fees  of  printers v. ....•..••.••.••••••••••••••••••••••  8S17 
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defined    8848 

who  wMj  take 842-844 

without  the  state  844 

compelling  party  to  make  depoaition 865 

want  of  title,  ete.,  to  be  diiregarded 728 

verification  of  pleading  by  • 626 

form  of  verification  of  pleading 680 

to  procure  order  of  arrest  667 

verified  anawer  aa,  on  motion  to  vacate  injunction 680 

of  service  of  notice  as  presumptive  evidence 2^ 

for  order  to  show  cause t80 

to  be  served  with  order  extending  time 782 

to  be  served  with  order  to  show  cause 782 

of  surety  to  undertaking « » .  812 

of  non-receipt  of  notice  of  protest  of  bill  or  note 928 

of  printer  to  publication  of  notice  926 

of  merits  not  required,  when  answer  verified 988 

to  account  of  executors,  administrators,  etc 2720 

to  inventory  and  account  of  general  guardian 2848 

on  application  for  warrant  of  attachment  in  justice's  court....  2900 

on  requisition  in  replevin  in  justice's  court 2820 

admissibility  of  9X  partt  affidavit  in  justice's  court 8004 

to  be  filed  when  used  in  justice's  court 8148 

LIS. 

limitation  of  action  by  principal  against  agent  for  damages 407 

limitation  of  action  for  money,  etc.,  received  by  agent 410 

order   of  arrest   for   misappropriating   funds   or   property 649 

in    justice's    court 2805 

verification  of  pleadings  by 525 

Aarricultural   Law. 

.  joinder  of  causes  of  action  for  penalties  under 484 

AllMuiy,  City  of. 

recdVder  to  prepare  trial  jury  list •  •  1041 

Albany,    City    Court    off. 

is  a  court  of  record 2 

special  statutory  provisions  not  affected 3214 

civil    jurisdiction 3223 

jurisdiction  of  actions  for  penalties 3223 

may  enter  judgment  by  confession 3224 

jurisdiction   of  summary   proceedings   to  recover   posession   of 

real     property •  •  2234 

who   mav   serve   summons 3208 

proof  of  service  of  summons 3208 

service  of  complaint  with  summons 3207,  ^08 

action  commenced  by  service  of  summons 5%^ 

security    for   costs 3208-^70 

answer  raisin?  title  to  real  property *oWi a  ooi? 

arrest,  attachment  and  replevin  in 3210,  3211 

docketing    judgments 322» 

execution    on    judgments 3225 

appeal  to  county  court 3213 

section  8301  relating  to  clerk's  fees  not  applicable. 8302 

Albany,  County  off. 

jail    liberties    for JW5 

drawing  of  pprstnd  jurors  in k5 

panels  of  trial  jurors  in 1058 

stenographer  of  surrogate's  court 2513 

of   county   court., 801 

Albany,  Jnatlce'a  Oonrt  off. 

name  changed  to  "  City  Court  of  Albany,"  L;  1884,  chap.  122. 
See  "Albahy,  City  Cou«t  of.*" 

4 J  1130 
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Aliena. 

Ntw  York  city  court  canaot  lutunlix^ ftl8 

Asability  during  war  excq>te(l  from  statute  of  limiutiom 404 

not  entitltd  to  jury  of  part  aliens 1190 

non-residents  cannot  act  as  executors   2612 

non-residents  incompetent  to'  act  at'  admiaistratert. ...........  2661 

clerk's  fees  on  naturalization  i . , .  ^'«  •  •'.  •  • •  ^  •  • .  8908 

See  "  DiYoacs; ''  ff  Sbpabation." 

See  "  Costs.'* 

'•it  . 

Alaaahonse*. 

keeper  exempt   from  jury  seprlpc*  >r**ftM^***- •■?•;?••*-!•  ^^^ 

Amendaa^Bt. 

by  inserting  defendant's  true  name 451 

to  b|-mg  in  parties 452 

On  dcdti  or  transfer  of  interest '....,', '. T60 

of  course .". .  i ...'.'..".'...'...  1 ', 642 

for  delay 1 ....  i '. 542 

service  of  amended  pleadingii '.,'...'..'.'.'...  S48,     798 

of  pleading  on  variance  from  proof {^r     6^ 

leave  to  amei>d  o^  ^P^ifion  pf  dprnqfrf^f ;••••:•     ^^ 

service  of  ameh4e4  coroplainf  to  sustjjjn  Qrdjir  of  ^rre$t 568 

to  curp  detects,  ^rreguUrities,  etc. . . ' . . .'. 722 

power  to  amend  process,  pleadings,  etc. .', '........ 723 

to  conform  proceedings  to  statute I .  I ...  1 724 

action  may  retain  place  on  calendar. .,'....'. '.'..'. 723 

to  correct  mistakes,  etc.,  in  condemnation  proceedings.  782-786,  8808 

order  of  court  required  * T27 

of  bonds  and  undertakings , 7^ 

power  of  referee  to  allow , \ ,^. .'. .  lOw 

of  judgment  against  person  by  fictitious  name   ! . . . .  1251 

of  judgment   ducket  of  county   clerk    ^^!9^ 

to  periect  appeal 1303 

on  appeal  from  surrogate's  cqurt .'  V3i0S^  2575 

to  case  on  appeal '  from  court  of  claims ' 277 

of  state    writb    .''•.',.,. ...*..'..*..' '. ....  1 1 . .   1997 

mandamus  and  return' amendable  only  l^y  Icayp   ••••:• 2080 

uf  returns  by  sbcri'tt  and  otl^cr  oifipfirs  . . .' 1 . . .  ^  i 725 

of  returns  by   subordinate    courts    1 \ '  725 

of  pleadings    in    justice's    court    ,\ 2944 

on  decision  of  demurrer  in  justice's  court \, 2939 

Aaolllarr  Lptterf. 

See  "Guakpian;"   *' Lsttsm  or  Aouimistiiaxioh;  "  *' Lbtom 

T^TAMBNTARY." 

Animals. 

proceedings  for  allowing  animals  to  run  at  large,  s<e  '*  SrfUYt.'' 

Annuttle*. 

apportionment  of,  on  death  of  person  interested 

Aaother  Acttpa  PeaAloff- 

ground  of  demurrer  to  complaint ......••.••••.•     ^M 

to  counterclaim \ •.•.••.. 


counterclaim  in,  .see  "  Covnterclaim. 
demurrer  to,  sec  **  DsMintRSit." 
reply  to.  see  "  Reply." 
▼erification  of,  see  "  Vekificatios. 
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AMs^rev  —  Conttniie^. 

I.   GZNZSAI^   PROVISIONS. 

pleading  of  defendant   ••.••••••••••• •••••     487 

mnH[iin(«  of  4^«idw»  ii» • 4a 

mqst  pp  i\i]i^TxhfiA  Ay  attorney  421 

contents  of 500 

form  of  denials 600 

in  verified  ^n^W^F  • ;  •  •  •  ? ^^ 

defenses*  to'  be  separately  stated '. 607 

^vefal  defenses  or  com^tcFpl^ims  fn^  tue  pl^dfd 607 

equitaDle  defense  may  be  pleaded 507 

partial  defenses 506 

Ipomrircr  to  Pf r(i»l  defciuc  508 

smana  fpr  ^mrmative  relief 500 

^  ntiand  iq,T  relief  aygU^st  pq-defondant 521 

judgment  for  part  of  demand  admitted • . .  511 

severance  of  action  on  judgment  tor  part  admitted '..,,  511 

to  amended  complaint 648 

vbea  issue  of  fact  arisM  on 064 

dilatory  defenses  must  be  verified   «...  513 

judgment  on  frivolous  answer 5d7 

striking  out   sham    .'. 538 

striking  out»  for  disobedience  to  order  lor  discovery  of  books, 

etc 808 

raiver  of  objection  by  failure  to  plead 400 

|efend«i>)t  ippst  an^vef  caqs^s  pf  ac|iqn  not  demurred  to 402 

grounds  of  ocipufTer  no(  app^acing  oa  lace  of  complaint  may 

l:»e  pleaded 408 

Umit^tipp  p(  actiof}  must  be  plf a|ird 418 

caqsp  pf  action  barrfd  by  Hmitation,  not  available  m  defence.  307 

yerifipation  pf  counterclaim  only 527 

Ycrifipd  answer  deemed  afliidavit  on  application  for  injunction.  f^SO 

^Kkv^  pew  matter  im  deemed  controvert^  without  denial....  522 

admitted  by  uilura  to  reply 522 

|I.  Sxavics  ov. 

Fl^cn  to  bp  served :•...? 4g 

on  co-defendant 521 

flme  to  'serve'  when  defendant  arrested  506 

time  to  serve,  when  summons  served  qq  guardian  nd  litem  of 

absent  infant 473 

fll.   1^^  SFSCIfJC  ACTlOIfS. 

By  or  qgainjt  cprpprations, 

to  require  proof  of  incorporation 1776 

mianomer  to  be  pleadod  1777 

extension  of  time  to  answer  in  action  on  bill  or  note. . . .  1778 
order  for  trial  in  action  on  bill  or  note 1778 

By  or  agaiujt  executors  and  administrators, 

first  served  or  first  appearing  to  make  answer 1817 

separate  answers  only  allowed  by  direction  of  court 1817 

want  of  assets  not  to  be  pleaded 1824 

Divorce, 

nMd  net  be  verified • •••• 1757 

may  eontrovert  interest  of  parties  ....«..•••..••• 1543 

/n  TfPlcvin. 

«]lesation  ct  ntie 1720 

'Iwy  set  up  title  in  third  person 1723 

fJl^iation    of  possession   of    land   on  which   chattel   dis- 
'  .  irtdned  doing  damage t .  t 1724 


INDBZ. 


in.  In  spbcifzc  actions  —  Continued. 
Joint  debtors. 

in  action  to  charge  debton  not  pertonally  imniomd  \m 
fint  suit  . • •«.•••..••••#•• 

Mandamus, 

rules  apply  to  altematiTe  mandamus 2QT7 

In  summary  procesdings  to  dispoutu M44,  ;H48 

In  justices'  courts. 

form,   contents  and  yerification  of 29S8 

denials     2938 

plea  involving  title  to  real  property.  •••••• ; 2961 

In  condemuaUon  proceedings.. 

form  and  contents 8895 

denials • 889B 

Ai^pealn. 

I.    GBNtaAL   niOVISXONS. 

1.  When  appeal  may  he  taken, 

certiorari  not  to  issue  when  appeal  may  be  taken. Z122 

when  party  may  appeal 12M 

person  interested  may  appeal  though  not  party 1296 

person  interested  not  heard  until  substitution 1296 

no  appeal  from  order  until  entered 1804 

proceedings  to  compel  entry  of  order 1804 

annulling  order  for  failure  to  enter 1304 

no  appeal  from  judgment  or  order  by  default 1294 

order  preferring  cause  for  trial  not  appealable 793 

refusal  of  judgment  on  frivolous  pleading  not  appealable.  S37 
judgment  of  reversal  granting  new  trial  not  appealable. . .  1318 
what  orders  on  habeas  corpus  or  certiorari  to  inquire  into 

detention  are  appealable   

when  people  may  appeal  on  habeas  corpus  to  inquire  into 

detention  ... 


•  ■••■••••••atetfatttlttlttittif**** 


IL  Taking  the  appeal. 

how  taken 1800 

extension  of  time  to  appeal TM,  795 

extension  of  time  for  appeal  by  heir,  etc,  of  deceased 

party 785 

title  of  action  not  changed  on -. 1290 

designation  of  parties  to  appeal 1290 

when  party  sues  or  defends  as  poor  person 466 

when  adverse  party  has  died  before 1297 

after  death,  not  heard  until  substitution  of  representative 

of  decedent 1297 

failure  to  substitute  on  death  of  party  pending  appeal...  1298 

order  of  substitution  by  appellate  court  after  iv>pcal 1299 

service  and  filing  of  notice  of 1800 

filing  of  notice  of  with  clerk  of  surrogate's  court  upon 

appeal    to    court    of   appeals 1800 

notice  to  specify  interlocutory  judgment  or  intermediate 

order    for    review 1301 

service  of  notice  on  respondent  when  attorney  not  found.  1302 
service    of    notice    when     res]>ondent    and    attorney    not 

found   J302 

amendments    to    perfect    appeal 1303 

papers   to   be   transmitted   to   appellate  court 1316 

size    of    papers    on 796 

exceptions  to   decision  part  of  papers  on  appeal 994 

from   final   order   granting   peremptory  mandamus 2087 

from  final  order   on   alternative   mandamus 2087 

from  final  order  awarding  writ  of  prohibition 2101 


IHDWL 

L  GswsiAL  raonsioirs— Continued. 

2.  Taikmr  lA#  ap^#fll— Continned.  

from  final  orders   in   summafjr  proeeedingt  to   recover 

possession  of  land  ;•.•  •••:•,:••: •••••  ^^^ 

from  order  or  judgment  on  award  m  arbitration. . . ... . .  gol 

from  order  of  county  court  in  supplementary  procecdinR.  2^ 

from  final  orders  in  condemnation  proceedings 8875 

1^  plaintiff  from  judgment  for  defendant  m  coiidemna- 
tion  proceeding •■• 8870 

8.  Case  en  appeal,  see  "  Cawl** 

4.  Security  and  undertakings, 

respondent  may  waiye JJJj 

deposit  in  lieu  of  undertaking -  •  •  •  JJJJ 

undertaking  to  be  filed J^ 

order  for  new  undertaking  pending  appeal a«» 

action  on  undertaking JfJJ 

undertaking  by  municipal  corporation  for  star low 

undertaking  to  suspend  sale  pending  appeal  from  refusal 

of   specific   performance •••••  J«g 

undertaking  to  stay  warrant  to  dispossess  occupant.  2261.  ^02 

appointment  of  receiver  pending ••;:••  -.vvv'  -JJ5 

admitting  prisoner  to  bail  pending  appeal..  WW,  2061,  m6 

20M 

ik  Stay  of  proceedings. 

stay  of  proceedings  pending   .L:""uV-lli iSV 

of  more  than  thirty  days  without  secunty  prohibited 1361 

time  of  stay  not  part  of  period  of  limitation J^jo 

sale  of  perishable  property  notwithstanding  stay 1310 

pending  motion  for  leave  to  appeal  to  court  of  appeals. . .  1316 

•upers4^ing  levy  on  personal  property  on 1311 

order  dispensing  with  or  limiting  security  for  stay 1312 

on  appeal  by  state  or  county. 1318 

on  appeal  by  municipal  corporations ^ .  •  1314 

suspension  of  sale  pending  appeal  from  refusal  of  specific 

performance  .  .  *. w 1323 

cancellation  of  lis  pendens  pending  appeal   from  refusal 

•f  specific  performance   1323 

on  appeal  from  judgment  in  action  for  dower. 1616 

pending  appeal  from  final  order  on  mandamus 2067 

pending  appeal  from  final  order  awarding  writ  of  pro- 
hibition   2101 

order  suspending  lien  of  judgment  on 1256 

operates  from  entry  on  docket 1257 

in  counties  where  transcript  filed 1268 

restoration  of  lien  on  affirmance  or  dismissal 1269 

8l  Hearing;  questions  reviewed, 

preference  of  appeal  involving  title  to  office 229 

from   juagment  declaring   statute  unconstitutional.  701 
in  actions  by  or  against  persons  acting  in  repre- 

sentative  capacity 791 

in  actions  on  undertakings  on  appeal  to  court  of 

appeals 791 

case  to  be  made  on  appeal  from  judgment  997 

when  case  on  appeal  not  necessary 908 

from  order  on  motion  for  new  trial  oh  judge's  minutes 

to  be  heard  on  case  settled. '. 999 

from    judgment    brings    up    interlocutory    judgment    or 

order  specified  in  notice... 1816 

remarks  and  comments  of  trial  judge  may  be  reriewed..  88 

exceptions  to  be  reviewed  on  appeal  from  judgment.  •  •  •  996 

exception  to  finding  of  fact  not  supported  by  evidence. .  093 

from  order  for  new  trial  on  judge  s  minutes 999 

from    judgment,  where    special    or    general  verdict    ren- 
dered    11«« 

from  order  removing  act  inn  from  countv  mnrt 844 


4LppeaIii  —  Continued. 

I.  General  provisions     -  ContinuH. 

6.  Hearing;   questions  r<,t»i«wtrf  ?— Codtinttfed. . 

review  of  order  of  court  other  thad  tJiat  ill  which  action 

pcndinif ; 774 

from  ordtef  ior  new  trial  brinm  up  iudgment  of  reversal.   1318 
revjev^    of    judii^ent    of    conoemnation    on    appenl    from 

final    order ;..........; 3375 

remarks   or   cotnmenta  o{  juagCi   diily  excepted  to,  shall 
be   subject  of   review .*• 1323a 

7.  Determination  of  appeal^  fUflgmetU, 

judgment  or  order  determining  a|>peal 1817 

final  judgment  on  affirmance  bt  intferlobtttof^  jiMlffaeitt. .  1224 
cancelling  or  correcting  docket  on  reversal  or  modifica- 
tion .  . ^ , 1321 

enforcing  affirmance  or  moaiflcation  of  ja<lgment 1310 

enforcins  zStrm^nte  or  modification  of  order 1320 

on  reversal  on  law  only,  action  for  wrong  not  abated  by 

death  of  judgment  diebtot , 764 

lien  of  rerersed  or  modified  judgment  pending  appeal  to 

court  of  appeals  , . , ; 1321 

cancelling  or  correcting  docket  on  rcTersAi  or  modification 
by  court  of  appeals i  .#  t  «•«•*•-.•  4 1322 

a.  kestUntidh. 

when  ordered ;..:...  1823 

not  to  affect  title  of  porcbaser 1828 

when  property  sold .^ 1328 

on,  reversal  of  fitiai  order  iii  suniihafy  t^>^ck:eediti^  to  re- 


cover possesion  of  land. .  •••!•, *  • 

on  reversal  ot  decree  ot  order  ol  'iii^df^^i  cdUHi 


9.  Costs: 

ceriaih  provisions  hot  applicsible. . : 8237 

on  appeal  from  final  judgment , 3238 

oh  appeal  from  interlocutory  judgment  or  ordiir 3289 

on  appeal  {o  supreme  court  or  Appellate  dlviiibii 8251 

?n  appeal  to  court  of  appeals. : 8251 

or  delay  dn  Appeal  io  court  of  appeals. . . . . .  .^. . . .  3251,  9SS4 

on  appeal  to  supreme  court  from  N.  Y.  miinicipal  court..  8213 
on  apoeal   b^  plaintiff   from  judgment  tor   d»efidant  in 

conacmnation  proceeding •...•..< 3876 

II.    In    special   PftOCSEDTNCS. 

gb^^fn^d  b^  provisions  relating  to  app^aU  Ifi  ictioiis 1361 

from  bf-dcr  ot  supreme  court  affecting  stibstaxltial  right 1356 

id  appellate  division  from  orders  of  aiiother  coiirt. 18S7 

liiilitation  of  time   1350 

method   of  perfecting « ; 1360 

stay  of  execution  pending  appeal i 1360 

hearing  .  . 1360 

appeal  from  final  order  brings  up  preceding  orders 1858 

entry  and  enforcement  of  order  determining.  ..*  t  #•  t  •»  • 1360 

III.   To  COtTKT  OP  APPEALS. 

1.  IVhen  appeal  ina^  be  tdkfh.  ;  j.    . 

jurisdiction  of  appeals  from  fenal  judgments. ••;• •  100 

from  final  orders , •••.•:.••.....  100 

from  orders  granting  new  trials^  • .  .^. ; 100 

on  questions  certified  oy  appellate  division 100 

appeals  from  inferior  courts  limited : .  ^ 101 

when  appeal  to  be  taken  only  oy  leave  6z  court 101 

limited  to  fluestions  of  law . , , ^. 101 

nQ  appeal  from  unanimous  ammttnce  m  oertun  oases,  un- 

le$s  allowed ....•••• 101 

^hat  appeals  may  be  takcifi.  •••  %««•*••••••««•»&•••••••  1894 

*^^*|Q  motion  for  leave  to  be  niaae.««««*.«*«»»«.«.»...,  IfflQ 


Appeal*  —  Continued. 

III.  To  COURT  OF  APPEALS  —  Continued. 

1.  tVfiitii  ap^tal  ihay  be  iaktU  —  Cbhtitltt^d. 

limitation  of  time  to  ai)peal ; 1326 

ffbffl    final   judgment   after   affirmance   of    interlocutory 

judgment ..: 1336 

Iroto  refusal  of  ne«r  trial  by  appellate  diTiston 1336 

from  final  order  in  summary  proceedings  to  recover  pos- 
session of  land  to  be  taken  only  by  Itare. . : 2261 

2.  Questions  reviewed. 

limited  to  questions  of  ]law. .. . . : ; ;.;;...  191 

unanimous  decision  that  evidence  supports  judgment  not 

tfcvie^irable 191 

reversal  below  presumed  iiot  to  be  oti  f^ctS: 1338 

bucsHoriS  reviewed , 1337 

declsibn  by  divided  cddrt  that  jcvid^hcfe  supports  .tinding. .  1337 
affirmance  of  interlocutory  judghieht  on  Appeal  from  final 

jiidgment  .  . , 1350 

denial  of  new  irial  on  appeal  from  filial  judgment 1350 

exception  not   necessary  to  review  judgment  on   verdict 

subject  to  opinion  of  coiirt ;..:.... 1339 

case   on    appeal    from    judgment   on    verdiet   sttbject   to 

opinion  of  court   , . ; :...:.«.:.:;..:: 1889 

judgment  on  determination  of  apptel. .;.;.-.;;: 1387 

8.  Security;  stay  of  proceedings. 

special  provisions  regulating  security  not  affected 1383 

security  to  perfect  appeal 1826 

tWd  or  xiiOi-e  undertakings  Ih  tin^  insiruihent 1334 

turfeties  to  undfcftakihg 1334 

tervice  of  undertaking  and  notice  of  mlii^ 1334 

nndertalkliig  need  not  be  ^p^fo^^ed 1335 

iiotice  of  exception  to  siii-etles 1885 

notice  of  justification 1386 

Justificatlbn  of  sureties  1386 

Reference  on  justification  of  sureties 1385 

expenses  of  reference  on  justification 1335 

admitting  prisoner  to  bail  pending  appeal 2062-2064 

stay  pending  motion  for  leave 1810 

security  to  stay  executioh  on  judgment  for  money 1327 

order  for  further  undertaking  to  Stay  execution 1327 

rtay  of  execution  on  judgment  foi-  delivery  of  property. .  1328 

on  appeal  from  judgment  or  order  of  affirmance. .  1332 

on  judgment   for  chattel 1829 

on  judgment  directing  execution  of  conveyance .. .  1330 
on  judgment  for  sale  or  possession  of  real  prop- 
erty .  . 1881 

on  judgment  of  foreclosure  and  for  deficiency. . . .  1381 

4s  Htmring;  determination,  etc. 

preference  of  appeal  involving  title  to  office 229 

of  second  and  subsequent  Appeals. : . . : : 196 

of  appeals  from  unantmouft  affirmances  by  appellate 

division 791 

of  appeals  from  decision  of  surro^te 791 

of  actions  by  or  against  persons  in  repi^scxitative 

capacity :..;:....  791 

of  gppe^fs  from  judgment  declaring  statute  tmcon- 

stitutional.  .  .   , . , 791 

wten  party  has  died  pending  the  action 701 

rendition  of  judgment  absolute 194 

judgment    on    special   verdict    . .  .^ i. . . .  1187 

may  grant  leave  to  amend  on  decision  of  deaurrsr 4*97 

remitfitur IM 

costs 

damages  for  delay 8M. 

1146 


INDBX. 

Appeals  —  Oontlniied. 

IV.  To  ArrExxATB  Divitioir. 

I.  Applications  for  provitional  rtmtdig*  atud  9rd0rs  without 
notice. 

may  vacate  or  modify  without  notice,  orders  made  with- 
out notice 1M8 

may  grant  order  applied  for  without  notice  and  refuted 
below 1M8 

may  grant  provisional  remedy  applied  for  without  notice 
and  refused  below 1S48 

iL  When  appeal  nuiy  be  taken, 

limitation  of  time ISBl 

final  judgments 1M6 

interlocutory  judgments 1S40 

orders 1347 

orders  out  of  court 1S48 

from  court  of  claims 275 

See  infra,  V,  From  court  of  claims. 

8.  Undertaking;  stay  of  proceedings, 

appellate  division  mav  grant  sUy 1348 

securitv  not  required  to  perfect 1851 

stay  of  execution  on 1351 

when  undertaking  operates  as  stay 1852 

4.  Hearing;  questions  reviewed. 

papers  on  which  appeal  heard 1868 

papers  to  be  filed 1358 

where  heard 1356 

transfer  of  appeal  to  another  department 281,  1355 

certified  copy  of  order  to  be  transmitted  to  county  clerk.  1S8B 

preference  of  appeal  involving  title  to  office 229 

from  judgment  declaring  statute  unconstitutional..     791 
in  actions  by  or  against  persons  acting  in   repre- 
sentative capacity 791 

from  decision  of  surrogate 791 

questions  reviewed  on  appeal  from  judgments 1346 

from  judgment  on  dcnsion  or  report   . .  .^ 99a 

from  final  judgment  after  affirmance  of  interlocu- 
tory judgment 1330 

from  final  jud^ent  after  denial  of  new  trial  by 
.  appellate  division   ISTiO 

5.  Determination    and    judgment. 

on  appeal   from  judgment  on  decision  or  report 993 

entry    of   order   on    determination ...._. 1 355 

entry  of  judgment  on  order  determining ^?"}** 

judgment-roll    on    determination 1354 

V.  From  court  of  claims. 

from  orders  and  judgments   275 

questions  reviewable 275 

practice 275 

time  for  taking  appeal 276 

notice  of  appeal 276 

settlement  of  case   277 

service  of  case  on  appeal 277 

amendments  to  case 277 

preference  of  appeals  278 

questions  reviewable  ,  , 275 

judgment 275 
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INDBX. 

A»»«Al» — 0«mtimme«. 

VL  FkoM  suuooatb's  coukt* 

1.  fVhtn  appttl  may  b4  tahtn, 

how  determination  of  surrogate  reviewed 

when  party  mav  appeal 2IB6t 

after  jury  trial  in  N.  Y.  county  of  proceedings  for  pro- 
bate of  wiU 2647 

after  jury  trial  of  proceedings  to  sell  decedent's  realty  to 

pay  debto 2549 

from  decrea  for  distribution  on  sale  of  realty  for  dece- 
dent's debts 2791 

BO  appeal  from  decree  or  order  on  default 2668 

when  person  not  a  party  may  appeal 2669 

to  what  court  appeal  lies 2570 

time  to  appeal 2572 

designation  of  parties  to  appeal 1295,  2575 

necessary  parties  to 2578 

bringing  in  additional  parties  after  appeal ....  1 2578 

aabstitution  of  representative  of  deceased  party. . . .  1297,  2575 

proceedings  when  party  dies  pending  appeal 1296,  2675 

order    of    substitution    of    representative    of    deceased 

party 1299.  2675 

service  of  notice  of  appeal 2574 

appellate    court    may    supply    defect    in    perfecting    ap- 
peal    1303,  2575 

fees  for  certifying  papers 2667 

stipulation  waiving  certification  of  papers 2667 

&  S^atrity;  stay  of  procttdingt. 

security  to  perfect  appeal « 2677 

undertaking  to  stay  execution 2578 

undertaking  to  stay  commitment  for  disobedience  to  de- 
cree or  order 2579 

amount  of  undertaking  to  stay  proceedings 2680 

undertaking  on  appeal 1806-1809,  2675 

requisites  of  undertaking 2581 

action  on  undertaking 2581 

suspension  of  decree  for  probate  by 2582 

powers  of  executors  and  administrators  pending  appeals.  2682 

decree  revoking  probate  or  letters  not  stayed 2688 

removal,  etc.»  of  executor,  administrator  or  guardian  not 

stayed 2688 

removal,  etc.,  of  testamentary  trustee  not  stayed 2688 

appointment  of  temporary  administrator  or  appraiser  not 

stayed 2688 

perfected  appeal  stays  proceedings  in  cases  not  expressly 
provided  for 2684 

&  Hearing;  questions  rtviewsd, 

bringing  up  intermediate  orders  for  review 9671 

brings  up  for  review  each  decision  ejiceplad  to 2646 

may  be  on  law  or  facts 3576 

facts  reviewable  only  on  .case  settled 2576 

apellate  court  has  same  power  to  decide  facts  as  surro- 
gate   2686 

appellate  court  may  take  further  testimony  and  appoint 

referee 2686 

immaterial  error  in  admitting  or  rejecting  evidence  to  be 
disregarded  .  .  .  ' 2546 

4i  Determination  and  judgment,  

judgment  or  order  on  appeal 2867 

awarding  restitution  on  reversal 2587 

order  to  be  transmitted  and  carried  in»o  effect 2586 

jury  trial  on  reversal  in  probate  cases • 2688 

•ward  of  costa 2589 

cetti  same  ai  in  supreme  court •••••••••  8669 
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Appeals  —  Continued. 

Vll.    To   SUPKEME    COURT    FROM    INFERIOR    COURTS. 

when  appeal  may  be  taken U40 

orders  affecting  substantial  fwkU  ^ffpe^^^fi. ....,,.....,...  1342 

from  New  York  ffiwijicjpal  cofjf t .... ;........... 3213 

'  where  and  now  heard    i . . . . '. . .  I '.  I . .  1 1 1 1 1344 

}iqi.\tsit}f)^  of  tinjc  to  appeal. .  •::•••' * 1341,  1343 

security  not   required  to   perfect. ..'....'....'....  i .  Ill .  .1341,  1343 

nrity  to  stay  e^ecutjon 1341,  1343 
e  neard  by  appellate  division,  except  in  first  and  fourth 

departments 1344 

to  he  heard  by  appellate  term  in  first  and  fourtl^  departments.  1344 

allowance  of  appeal  to  appellate  division,  first  aepartment 1344 

where  judgmenf  or  order  on  appeal  entered 1345 

judgment  on  appeal  from  N.  V.  municipal  court. 3213 

allowance  of  appeal  to  appellate'  (fivtaion 1344 

stay  on  appeal  to  court  of  appeals 1345 

Vjn.  From  city  court  of  Xew  York. 

to  supreme  court  frps}  iudg^n^ 318^ 

froo}  order  or  tnterlocutqry  ludfffpt^^. /..,.'. 3189 

^here  and  how  Ijpard  1344 

time  to  appeal 1 .'.......  1 1 ....  1 3190 

clerk's    tees    for    certifying   papers. .  1 . 1 '....'...'. ..  3194a 

stipulation  waiving  certification  of  papers :•'•••• 3194a 

hearing  of  aqpeal  ' '..'."....'..'.....'. 3190 

exercise  of  discretion  may  be  reviewed. .'. .]'.'. 3188 

stipulation    for    judgment    absoli^te    pj)    f^fhpnunct    of    order 

granting   new    ^ria}    ' T 3191 

when  appeal  may  be  taken  to  appellate  division '.....'. 3191 

practice  and  proceedings  on  ^peal  to  appfe^Ute  dfvisioa;  •  •  •  3102 

time  to  appeal  to  appellate  division .\ 1 . . .   ri93 

enforcing  dcfcrmination  of  appellate  court.  .'..'■ '. .^194 

judgjnpiYt  absolute  pn  af^rmance  of  prder  gra^tifig'  f^pw  trial.  3194 
costs ' .  ' ....'...' 3251 

IX.  From  locai,  ooukts  ov  Alsanv  ^vj>  Trov. 

to  county  court  from  Albaiw  city  court 3213 

to  county  court  from  Troy  juttioe's  court 1 3213 

X.  From  justioks'  cov^jb, 

1.  Wh^n  appeal  may  be  taken. 

yjrpp  n^ay  appeal  .  .  •...••••••■■••••••••••^•{^■•■••.•.  9040 

judgment  reviewable  only  oy  appeal ..*.'. *...*. 9044 

Xq  county  cour^  frpm  orqer  oi>  cjaffn  to  ■utp)t^'qn  sale  of 
strays ' .    .  ".    ...,,,  .T. ..  .\ 3095 


to  supreme  court  from  order  on  claim'  ^o'^urpfiit  on  sale 

of  stravf  . '"':: » •  ^wwo 

from  order  on  demand  'for  possessidn  of  skrayt*.  11 8102 

from  final  order  on  proceedings  for  sale  of  stray 8104 

from  judgment  foreclo|i|^p  p).ech^fiic'9  |jpn. .............  8400 

^  T9Mnf  fhf  apff^U  jH^tife*s  return. 

to  whal  court  appeal  to  be  taken 8045 

when  and  hour  tdetn  .  , ^. 8046 

acrwicti  of  sotica  on  justice 1 8047 

payneot  of  costs  aoa  justice's  fee 8047 

■ervice  of  nodce  on  respondeat 8048 

supplying  defect^,  etc.,  in  perfecting  appeal  1 v 3040 

/demand  of  new  trial  as  of  Vight 3063 

justice's  return 8053 

return  after  tenn  of  office , . . .  aQ64 

compelling  further  return   1 , 1 . . . .  I , . .  8065 

9.  Stay  of  execution. 

undertaking  to  stay  cxecutioii , 9tX)C 

filing  undertaking  when  justice  is  dea4' 


Appeals  *-  Continued 

X.  From  justices'  courts  t- Continued. 

4.  Hearing  and  determination, 

hearing •..••••••• 30(^ 

papers  on  appeal .,...'.,,'..,,.., 3063 

Stipulation  oy   respondent   for   reversal 8062 

dismissal  for  fi^lilf e  tp  pro§ec{jtp ! . .  I . .  i 3062 

determination,  wlie'n  justice  unable  to  make  return 8056 

determination,  when  error  \u  fact  alleged  •  • ; •  3057 

setting  off  costs  and  recovery. '. 3059 

costs  ^dow  included  in  disbursements-  • .  ^ 3060 

judgment 3063 

judgment-roll 3061 

restitution  oh  reversal  ,  .   *. 3058 

new  tri^l  oty  ^ppfcal  from  judgment  by  default! 3064 

proceedings  oil  hew  triaj  before  Justice. 3065 

costs  of  appeal ', 3063 

to  whom  costs  awarded '. ...........  i  I ...'... ! 3066 

amount  of  costs  ^  .  ........  I ..  1 ...  1 :.........  | ...... .  8067 

B.  New  trials  of  right  on. 

See  "  Jus^xpa  of  ^h^  PI4c«;  **  "  New  T»X4L.f* 


•  4 


ill  pcison  ot  by  attorney 65,  2528 

of  one  attorney  iqi  more  than  one  defendant 470 

time  for  .  .  .: '........• 421 

when  sumiQons  served  on   guardian  ad  litem  of  absent 

infant : 473 

bow  made 421 

notice  or  pleading  to  be  subscribed  by  attorney 421 

jiithout  demand  for  copy  of  complaint *. 422 

yoloatary*  is  equiyal^t  to  service  of  summons 424 

demand  for  copy  of  complaint 479 

motions  on  fietMtit  of  am^earance 768 

after  appearance,  papers  to  be  served  on  attorney 799 

demana  for  notice  ot  assessment  of  damages  is  pot 1219 

in  person  or  by  attorney  in  condemnation  proceeding 3364 

of  mfant  or  incompetent  persoq  in  condemnation  proceeding. . .  3363 

to  oppose  application  for  sale,  etc.,  for  corporate  real  property..  3.393 

in  surrogate's  court,  jurisdiction  acquired  by  appearance 2474 

effect  of  appearance   .' 2528 

span  hp  in  person  or  by  attorney ' 2528 

person  not  ci^ed  on  probate  of  vili 2617 

p«rSQz)S  interest^  on  appHcatip^  far  probate  of  heirship.  26i>5 

of  persons  upt  ^ited  on  application  for  administration 26a3 

ID  iumce  8  court,  action  cqmfnenced  by-  • .  •  • 2876 

in  person  or  by  attorney 2886 

of  gu9rdian  ad  litem  for  infapt 2887,  2888 

proof  of  attorney's  authority 2890 

to  Wfit  PRS  bpur  foe  ■  ••; 2893 

of  plaintitt,  when  defendant  arfMl^d  •••>./••••. 2899 

Appellate  DIvtMlon. 

I.  Constitution  op  court. 

a  ooort  of  record ..••.•••••• ..••#••• 3 

seal  of 232 

designation  of  justices  of 220 

roust  be  filed.  .   1. 1 ....:... .: 223 

revocation 222 

Judge     no^     disqualified"    >y'hcn     policyholder     of    insurance 

company    ..'....'.".'. ' '. 46 

associate  justice  may  preside 2?8 

quorum     220,  230 

number  of  justices  necessary  to  decision ; 220.  230 

U4» 
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INDBX. 

Appellate  DiTiaion  —  Oontinned. 

I.  Constitution  of*couit  —  Continued. 

appointment  of  times  and  places  of  tenns. . . . 

of  terms  to  be  published  

of  extraordinary  terms  of 

location  of  courts 

reports  of,  see  "  Supkbmi  Coukt  Ripoktik." 


II.  Officers,  courthouses,  etc. 

appointment  of  clerk   89,  221 

deputy  clerks  .^ 221 

librarian    221 

stenofjrraphers 221 

attendanu • 221 

consultation  clerk  in  fourth  department 221 

reporter  tXK  »M^80 

eieilc  must  attend  term 242 

attendance  of  .officers  at  term 242 

payment'  of  fees  and  expenses  of  officers ^ 24S 

stationery  and  minute  books 2M2 

heating,  etc.,  of  courtroom  913 

telegr«phinff  day  calendar  to  county  clerks 312 

III.    t^lISDICTION    AND  POWIEI. 

powers  of  Justices   of 220 

ap|>ointment  of  special  and  trial  terms  by 282 

assignment  of  justices  to  hold  trial  and  special  terms 282 

designation  of  temporary  jail  by  presiding  justice. .  185,  186,     144 

transfer  of  appeals  to  another  department 220,    281 

power  to  make  rules 220 

jurisdiction 220 

submission  of  controTersjr  to 1279-1281 

may  vacate  or  modify  without  notice,  orders  made  without 

notice 1848 

may    grant    order    applied    for   without   notice,   and    refused 

below IMS 

may  grant  provisional  remedy  applied  for  without  notice  and 

refused  below 1848 

may  grant  stay  pending  appeal 1848 

may  hear  exceptions  in  first  instance 1000 

motion  for  new  trial  to,  when  trial  by  court  or  referee 1001 

judgment  on  motion  for  new  trial  in  first  instance 1287 

judgment  on  appeal  from  judgment  where  special  or  general 

verdict  rendered 1187 

may  supply  defects  and  irregularities 722 

may  grant  leave  to  amend  on  decision  of  demurrer 497 

when  mandamus  granted  by 

Sec  "  Mandamus." 

when   writ  of  prohibition  granted  by 

See  "  Prohibition." 

when  certiorari  to  review  granted  by SU4 

See  "  Certiokari." 

IV.  Appeals  to.    See  "  Appeals." 

Apportlonuent. 

rents,  annuities  and  dividends  on  death  of  penott  latcrartad. . .  9TSi 

Av  II  raisers. 

reference  on  application  for  appointment • 827 

of  vessel  attached 661 

appointment  of,  for  estate  of  decedent 2711 

on  application  to  mortgage  decedent's  realty  to  pay  debts  2760 

by  surrogate's  court  not  stayed  by  appeal 2583 

appraisal  of  decedent's  estate 2711 

clerks  of  surrogate's  courts  not  to  act  as. .......  • 2500 

fees,  in  surrogate's  court • 2565.  2711 
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INDBX. 
ArMtimtiom. 

I.  Th»  SUSMXfllOV.  

when  submission  esnnot  be  msde 2W5 

whst  eontroyersies  may  be  submitted 9866 

execution  and  acknowledgment  of  submission 28M 

may  stipulate  for  entry  of  judgment  on  award... 2866 

appointment  of  additional  arbitrator  or  umpire 2367 

additional  arbitrator  or  umpire  to  sit  with  original  arbitrators.  2367 

appointment  of  time  and  place  for  hearing 2968 

notice  of  hearing  '.  2368 

adjournments 2868 

OAth  of  arbitrators  2869 

j                             arbitrator  may  issue  subpcena  864 

I                             requiring  attendance  of  witnesses   2370 

\                            an  the  arbitrators  to  meet 2371 

I                             fees  of  arbitrators  2871 

riffht  to   revoke    2388 

who  ma;r  exercise  right  to  revoke 2888 

•obfflission  cannot  be  revoked  after  close  of  hearings 2388 

revocation  of  submission  by  death  of  party  before  award. . . .  2882 

by  appointment  of  oonmittee  for  party 2882 

party  revolang,  liable  for  costs*  damages  and  expenses 2884 

recovery  agunst  party  revoking  limited  to  actual  damages. . .  2886 

I                             effect  of  futile  submission  on  u^iitation  of  action 411 

n.  TXB  AWAMB, 

award  by  majority    2871 

may  require  payment  of  fees  and  expenses 2871 

to  be  acknowledged  or  proved 2872 

motion  to  confirm 2873 

notice  of  motion  to  confirm 2873 

npon  what  grounds  vacated 2874 

when  award  may  be  modified  or  corrected 2376 

when  motions  to  vacate,  modify  or  correct  award  to  be  made.  2376 

stay  pending  motion  to  vacate 2876 

costs  on  vacating 2876 

rehearing  on  vacating 2374 

proceedings  on  death  of  party  after  award 2382 

proceedings  where  committee  appointed  for  party  after  award.  2882 

III.  Entry  of  judgmsnt. 

entry  of  judgment  on  award  2878 

in  what  county  judgment  to  be  entered 2866 

costs  on  entering  judgment  2378 

judsment-roU 2879 

docketing   judgment   2379 

effect ; 2380 

enforcement 2380 

iqipeal  from  order  or  judgment 2881 

entry  on  death  of  party  atter  award 2882 

right  of  action  in  affirmance,  disaffirmance  or  modification, 
not  affected.   2886 

r- 

pay,  pensions,  rewards,  arms,  etc,  exempt  from  execution 1888 


See,  also,  "  PnovxsxoNAi.  RsMBtna." 

I.   WRBH   OlDKt    MAT  ISStTS. 

writ  of  ne  exeat  abolished 648 

in  civil  cases  only  when  expressly  authorised 648 

right  to,  dependent  on  nature  of  action 649 

for   non-payment   of   costs 16 

llSl 
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Arrest  —  Continued* 

I.  When  order  may  xssui  —  Continued. 

fdf  floh-t^^yilifeht  Of  contract  debt..;.,.;.,;.;;; ;.'..      16 

allfc^afioti  df  fraud  fti  contracting  d»;bt. . .....;.;; 640 

actibhs  for  funds,  etc.,  of  state,  rflunidpdlititf,  ttc. : ; . . : 548 

complaint   a^mandlhg  p^i-foi-mance  of   a^i 660 

right  dcpehdeiit  on  extrinsic  fdctll 650 

When  of  niiit 551 

when    discrctiohary    - .^. .... .     661 

arrest  for  fraud,  not  affected  by  judemdit  for  pHc^  etc....*    552 

foreign  jiidgmeht  does  hot  affect  right 652 

against  person   lisurpiti^   office*.  *..•.] _. .  ..^. ,, . . . .   1940 

prisoner  may  be  committed   fo^  civil  cdntfcmpt  on  dia^arge 

from  custody t 2282 

in  habeas  corpus,  of  j)crson  about  to  remove  priiK>tief . . .  2054-2057 

new  order  of,  against  escaped  sick  prisoner —     127 

of  juror  for  non-attendance. ...... .^ ;  1110,  1163 

of  delinquent  on  warrant  to  collect  Rnk • . ; 2296 

11.  Exemption  Aurt  pRiTtLtofc  noM  a^re^. 

not  abHdged  by  ptavlkloni  relating  tS  jiis«e«*  fe't«if« 2904 

womeh  Hot  to  bfe  drtc5ted,  eTfeccjit,  fete. .,.;, .;;.;;;..: ; 653 

lanatics  ahd  idiots  to  bo  discharged : :  .■ . : : . . . .  554 

infants  under  fourteen  to  be  discharged ^ . . .  554 

persons  sued  in  representative  capacity  not  to  B^  Sff^fra.::  555 

privilege   from :.....- 664 

of  ofllicenf  of  court  ; .....:....;....  66S 

of  attorneys   ; 566 

of    witness -. :;......;..;.;.; 860 

of  officer  conveying  prisoner  throoi^  another  ctninty. . .  119 

of  prisoner  beinR  convened  thrdngli  andther  eonnty...  119 
officer  of  unincorporated  association  eitempt  in  action  sgainst 

assotiation ; : ;:....::..: 1921 

discharged  insolvent  debtor  feitefflpt; .:...;:....;:;:.;.......  2213 

privileged  persons  to  oe  discharged ;.:::....;:;.;....  664 

discharge  of  witness  arrested  in  violation  of  priftlege: . ; 861 

what  judges  mat  Hischafge  \»itnesseS  itfegally  affe«tHl. 862 

«i-d«r  discharging  privileged  person   doei  hot  bar  Wttmd  ar- 
rest    664 

of  witness  in  violation  of  privilege  is  void; ;  j ..:...;...;.. .  863 

damages  for  arrest  of  witness  in  violation  .of  ptivilcgc 863 

liability  of  sheriff  for  arrest  iii  violation  6t  prmKgfc 864 

til.  T)iE  order. 

who  may  grant  order ;;;i;j;....;.:;;;2 656 

when  to  be  made  by  court  only ; ; : ; 661 

time  for  rendition  of  final  decision ..:;::;:;.': 719 

proof  required  to  procure. ;:...; ;...:;.;....::  j 667 

when    granted    ;;..:.; ;..:.;.::..;  t ...  j ; 658 

when  granted  ifithout  eom|:fIatnt : . . : : :..;:. 668 

service  of  amended  complaint  to  sustain  oMtfJ .:..;;: 658 

may  be  granted  on  counterclaim ,  f20 

not  granted  with  injunction  or  attachment,  except,  etc 719 

tri  ifctions  a^hst  joiht  de1»tbrS; :.:.;;:::;:,;;::;:::..;:...  IJHO 

when  security  given  on  appeal 661 

not  granted  on  submitted  controversy : : : : :  1181 

contents  and  form  of  drder .  ;..;..ji.*t4....'i::.4t.(.t:<...  661 

to  ^  whom  order  directed 661 

bail  to  be  specified «•••.*••«•. .t**}!.;.  661 

papers  to  be  filed 662 

aecuriiy  upoti  order  fiy  court 56t 

■ecuHty  upon  order  by  iUogfe t  *  ^  ». . .  j,. . .  ,^ 669 

ondertakihg  tidt  impaired  h^  fiHntf^A]  ul  Il6ti6b  fecftt  ttmnty 

•ourt  •  •  ,.,,.., •••;••••••»;.•••  oi ... ..  846 

tlS2 


»'m 


^rvemt  —  Continued. 

III.  The  dtLirai  —  Cbntiriiied 

atetHitf  {(ft,  hot  required  fretrt  itdie,  niutilctptlityf  ^ 1900 

liability  of  state^  municipality  or  OfH^r  lor  dtfiM^i:  <  i : : . . .  1900 
mrttst  in  profe^MiiiiJi  ^^pkrHtrntafy  M  e*e«ilti6iT. ....:.  2437-2439 

right  to  replevy  when  order  of  arrest  has  issued 1714 

costs  for  procuring  order  of  arrest 8261 

^Vp  Vacating  or  uomtnvo  order. 

to  whom  application  to  be  made 668 

time  fof-  fendition  of  flfial  flecisiori 719 

when  order  granted  befo-e  sertiee  tif  cotripldinf 668 

time  for  makinff  application  to  vacate 667 

time  for  making  application  to  increasb  security :...  667 

V.  ExEctrriKG  tat  order.  ^< 

how  order  executed «^. . .  663 

order  of,  from  U.  V.  city  court  io  be  executed  dv  sheriff. . . .  839 
attachment    issued    by    surrogaie    may    be    executed    in    any 

county 2615 

limiting  time  for  execution ......; 661 

when  permitted  on  Sunday : t 6 

copy^  of  papers  to  he  delivered  to  defendant « . . . .  862 

sheriff  not  to  take  reward  for  waiting  for  prisoner 114 

prisoner  m^y  he  conveyed  tnrough  anotner  county. . .  * 118 

delivery  of  order,  etc.,  to  sheriff's  successor 187 

filing  papers  if  bail  not  given i . . . .  690 

of  sheriff  by  coroner  • . .  • • i  .■ .  ^ .  *  • . .  i . .  •  •  i 174 

in  action  in  which  sheriff  is  plaintiff, . ; *..♦..  179.  180 

sheriff^s  fees  for  serving  and  exectiting  order,  t 3807 

VI.  Custody  and  detintxok  of  Mtsown.     8««|  also^  "  I«f  fttldN- 

MINT." 

custody  of  prisoner « i  *  ^  .*•;».<**  t  •.  i  #«.  t ;) ... .     110 

term  of  tmprlloninetit  1ittlited..« ;  ^t.  »..*..  i  «j  ... .     Ill 

support  of  prisoners : 1 1  i  .<...»  i «..  i  :<*... .     112 

sheriff  not  to  charge  for  fbod,  ^te. ...  t  ..*<*<•..  i  ..<<.  i 113 

charges  for  lodging,  etc.,  of  prisoneri .  i . . « i . .  j .  < .  i  < .  1 1 1 . . . .     116 

prisoner  may  send  for  necessaries t . .  i . , . . .  i .  i « 4  < 116 

charges  for  retif ^  ete.,  (irohibited :.;./..  i  <  i 117 

rewards  other  than  fees  Allowed  by  IflKr  prohibited  <  ...i.*....     117 

when  entitled  to  jail  libertiel « ; .  i . . .  t  j 149 

time  to  serve  answer  of  person  irrteted ; t ..;....  j  . .    .     666 

how  •  sheriff  totlfliled i  .;..*....  i 175 

place  of  sheriff's  confintHn^rit  deemed  ft  jiiil i..n...i.,.     176 

•ttaehmeiit  in  eontHtipt  ilot  to  lastiii  agaitibt  ptrsoti  under 

arrest    ;....;...  i . .  j  j . . .    , .  2278 

habeas  corpui  ib  iil8W«r  for  el^ll  contenl{lt. . .  i  < . .  1 1 1 .  m  . . . .  2278 

remand  of  prisoner  on  habeas  corpus  to  answer  for  civil  con-  ^^ 

tempt < .  i . . .  I . . . .  t . .  t  9B82 

habeas  corpus  to  produce  prisoner  on  flr^secding  W  disfover 

death  of  life  tenant 2307 

ih^ffs  liibnity  for  ^scat)fe 158,     169 

VII.  AoMtssioi*  to  jAtL  LittMitA.    See  "JaiL  Listatlkg,*' 

VLXI.  bi.scHARGE  PROM   ARREST.     See,  also,   "Insolvent   Debtors." 

for  delay  in  prosecuting  action *  t  *  i .  i  • .  1 1 1 . .  r. .  i . . . .  572 

Tor  delay  in  entering  judgment # . . . .  i 572 

tor  delay  in  issuing  cxdciitioh 572 


release  on  discharge  of  in8o1v<*nt  debtoi*  . , , .,,, 2185 

how  validity  of  discliarffe  of  Irisolvfrtt  debtor  tMtcd. 2185 

Validity  df  diKbhatge  ofiillolveht  debtor  mii^  bt*  HtUcked  on 
motioti  to  racnte  " ,,,,,.f, a,,, ;,»,,,,*,  2187 
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INDBX. 

Arrest  —  Conilniied, 

IX.  PRocstDiNcs  Arm  judomsnt.    See,  alao,  "  Exscxttion." 

plaintiff  must  prove  allegation  of  fraudulent  misapplication..  549 

arrest  after  final  judgment 651 

execution  against  person  after  order  of  arrest 1487 

X.  Bail. 

punishment  for  giving  fictitious  bail 14 

defendant  must  be  discharged  on  giving  bail 573 

opportunity  to  procure 573 

defendant  may  elect  to  give  bail  or  bond  for  liberties 674 

contents  of  undertaking 675 

examination  of    sureties 576 

justification  of  sureties 576 

notice  of  justification  in  N.  Y.  city  court 8161 

service  of  p^ers  on  plaintiff's  attorney 577 

when  bail  deemed  accepted 577 

notice  of  rejection 677 

notice  of  justification  on  rejection  by  plaintiff 578 

substitution  of  new  bail  on  rejection  by  plaintiff 578 

qualifications 579 

examination  in  justification 580 

Allowance    of 581 

deposit  in  lieu  of  bail 582 

pavment  of  deposit  into  court 588 

substitution  of  bail  for  deposit 584 

application  of  deposit   585 

direction  for  payment  of  deposit  to  third  person 586 

when  sheriff  liable  as  bail 587 

{proceedings  on  judgment  against  sheriff 588 

lability  of  bail  to  sheriff 589 

XL  Cbaiqimg  and  dxscbaroing  bail. 

exoneration  by  surrender  of  defendant 591»  692 

how  surrender  to  be  made 692 

bail  may  arrest  defendant  to  effect  surrender. 593 

exoneration  by  defendant's  voluntary  surrender 594 

custody  of  person  surrendered  in  exoneration. 110 

liabilities  of  sheriff  as  bail 595 

rights  of  sheriff  liable  as. 595 

bail  to  be  proceeded  against  by  action  only 596 

action  against  bail  only  after  return  of  execution 597 

duty  of  sheriff  on  execution  to  charge  bail 598 

defences  in  action  against  bail 59P 

relief  of  bail  when  defendant  arrested  for  crime. 600 

exoneration  by  death  of  defendant 601 

exoneration  b^r  discharge  of  defendant  from  obligation 601 

extension  of  time  to  surrender  defendant 601 

payment  of  costs  as  condition  of  exoneration 601 

XII.  In  New  York  city  court. 
1.  General  provisions. 

time  of  defendant  to  answer^. •...  8166 

power  to  /-elieve  from  imprisonment 3163 

notice  of  non-acceptance  of  bail • 8168 

notice  of  justification  of  bail •••  8168 

%  In  marine  causes, 

order  of  arrest •  •  • 8177 

contents  of  order 8178 

execution  of  order 8179 

•ervice  of  summons  and  order • 8179 

Ml  or  deposit  before  return.  <^ 8180,  8181 

after  return 8189 
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INDBX. 

XII.  In  Nsw  York  city  couit  —  Continued. 
2.  /f»  marine  causes  —  Continued. 

custody  of  defendant ,  S18S 

return  of  sheriff 8184 

i4>pesrance  and  proceedings  after  return 3186 

XIII.  Im  justices'  courts.    See,  also,  **  Justice  of  the  Peace." 

priyilege  from  arrest  not  abridged  or  affected 2904 

females  exempt i 2894 

in  what  actions  order  granted 2895 

grounds  for  granting  order. 2894 

proof  of  extrinsic  facts  necessary  in  action  for  misappropriat- 
ing funds  2908 

sufficiency  of  papers. 2896 

plaintiff's  undertaking  on. 2896 

contents  of  order 2897 

execution  of  order 280S 

constable's  return 2899 

plaintiff  must  appear  when  notified 2899 

defendant  to  be  kept  in  custody .^  2900 

motion  to  discharj^e  from  arrest. 2901 

effect  of  order  discharging. 2902 

when  summons  accompanied  by  order  returnable 2877 

discharge  of  defendant  on  adjournment  by  plaintiff 2964 

undertaking  for  discharge  of  defendant  pending  adjournment.  2968 

XIV.  In    New    York    municipai.    courts.       See,  also,  "  New  York 

Municipal  Courts." 

order 3210,  8211 

proceedings  on  order 8218 

XV.  In  local  courts  op  Albany  and  Troy. 

in  Troy  justice's  court    3210,  3211 

in  Albany  city  court   8210,  32x1 

AsMtuIt  And  Battery. 

included  in  term  "  personal  injury  "   3343 

limitation  of  actions   384 

jurisdiction  of   N.    Y.   city  court  over  actions  for   assaults  on 

vessels  .  .   .  817 

arrest  in  marine  action  in  N.  Y.  city  court 3177-3187 

excepted  from  jurisdiction  of  justice's  court  • 2863 

of  Albany  city  court   2863.3223 

of  Troy  justice's  court   2863,  3223 

costs  when  recovery  is  less  than  $50 8228 

AaNeflNiaeiit  of  DanmgreN. 

I.  In  actions. 

by  jury  in  action  to  recover  money   • 1183 

on  judgment  by  default 1215 

in  replevin   after  trial    1726 

on   judgment  by  default   1729 

deposition  without  state  for  use  on   888 

in  action  for  negligently  causing  death  1904 

II.  Writ  of. 

for  general  provisions,  see  "  Writs." 

R  state  writ   1991 

substituted  for  writ  of  ad  quod  damnum 1991«  2108 

IISS 


/Lmmemmnkent  of  Dauaares  —  Continued* 
II.  W«iT  OF  —  Continued. 

may  issue  on  behalf  of  UHlt^d  ^tafes 2119 

application   for  writ ..:;;..;..;..:.;:...;  ^ ....;;...  ; 2104 

attorney*gener<l  or  district  sttornef  to  iH^te  ippficMlon 2105 

to  whom  writ  dtffcctfcd.  ;....•:..•.;;;:...;.;.:;.;;;;: 2106 

contents  .  .   , 2107 

adveftisctheht  of  notiti;  bf  cacfttrtidft : . . . .  2ldB 

sheriff  to   suhjtilbtl  jarof«. .:....;...:....-..::..;:;;..-:;...   2100 

jurors  to  be  sworn :...:;.:;.;:.:...  2110 

▼Jew  by  jury ;...;....'.:....::.:..-..:.:.;;;:.::...   2111 

jury  to  make  inquisition :;.:.;:..:.;.;.;.:;..:;:...   2111 

•ecOQd  jttty  oh  dittgrfeenlMt  Uf  flr^. .:..;:::..:.:...:.....  2111 

inquisition  to  be  signed  and  filed ::.  i  an  m  :,:.,:. .:: 2111 

return  of  sheriff  to  writ ::::::;;.:;.; ;  ..:;....•.;... .   2111 

notice  of  application  to  confirm  of  aei  il5d€.  :;.*..;:.'.:::....  2112 
■ettinif  aside  inquisition :::::::.:::::::.::;.:..;..:.:.;.-...   2113 

order  confirming: ; :::.:..,::...:....  2114 

vesting  of  title  in  state 2114,  2116 

state  treasurer  to  pay  danijiges  f b  Jibvhrttat ;......;..; 2115 

^▼ernor  to  pay  damages  into  court. ...:..;.;..; ;.....  2116 

investment    of i : .;...-.;.: : 2117 

determination  of  claims  to  mon^  jptM  Ihfb  bMH. ;..,:: 2118 

Asieitt.  ,    ,.  .... 

She,  also    ^*  VtciDtUik^  t^AiU;**  "  fe*ictf<dil  Atfo'  Ad- 
MiNisriATdRS." 

defined,  in  stirrogat^s  pricHe6. ...';;.;.;..;..::;.-...;.:...;..  W4 
order  or  decree  as  evidence  of i.j.titf.jlli^tswi.... 


^Iiilarnee. 

may  include  cost  of  bond  in  commissions 8920 

not  to  be  arrested,  except  f6r  pfersoind  afet ii.i.i.,: k-i^^  Q55 

official*  security  for  costs  by .•••••• 8206,  8270,  3271 

consent  of,  to  aiscHarge  ot  insolvent..   •.<...*5»..  2168 

A««lvnineiit. 

by  insolvent  debtor,  see  "  Insolvent  DEBTois." 
on   application    for  discharge  from  imt)risonni6iit  tWdlfr*  4tt66li. 
tion,   sfcfc  "  ExficuttoN." 

assil^efe  of  elaiifl  tnaf  slifc :..;...;..:...:.-.-:.;:.:•.  1009 

tvh<t  claims  or  demands  assignable i ....:.:.;...:... .  1910 

of  causfc  bf  attidrl,  for  ustiry ;;.;:.::.:;;.;:..;;;:.  1911 

judgment   assignable : . ; . ; ;  ..::.;::,.:.•...:.:;;:.■. .  1912 

le-hen  transfer  bf  judgment  tonvcys  6au*e  of  agfWfi. ; . : : 1912 

6s*ignfee  txtftes  subjtrt  w  eqttitits  Jiccruirif  hUtbr^  hbti€# 1909 

fcbtltltfe^dlaIWs  Ih  httibhJj  dfl  assigned  fcWImS ;..;;:...  602 

in  actions  by  assignees  of  bills  and  notes 602 

substitution  or  joinder  of  assignee  as  party.  ...;:.-■..  < sSS 

assignor  of  judgment  must  acknowledge w. lS62 

of  undertaking  on  attachment  on  discharge  of  defefldiiit 710 

bf  HtfHt  tb  slieHffV  deed  on  suVk  bf  txKufldfi :..:.: 1474 

ftfctfHH  by  as^lRriee  \h  recover  cHitt^l. ; 1602 

llttbim^  bf  IfinSfer'ee  of  titftise  of  acflbH  m  t99ii..t 8247 

4iBlirnm«inl  for  tienettl  of  t/re^ltorii. 

petition  of  surety  of  assignee  to  be  relieved  from  bond 812 

preference  of  actions  by  or  at^ainst  assignee jT^ 

filing  notice  of  assignment  of  judgment  ..4 ::..;:;...  l26S 

consent  to  discharge  ihsdlf^tii  d^tbr;  mi (••'•>« ntliii.i I »...  2158 

wbta  writ  Iftuw  la  coademriMbii  procMdiaf. •••••#########•  II7| 
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Aaaoclailons. 

lnHiaietidn  of  eoufitf  eeutt  otfct  jditit^itodfc  ftftsdHMttM.'.;..    841 

actjqn .  by .  or  against  president  or ,  treasurer ; 1919 

rien^  6t  action  against  .members  hot  anected :.........  1928 

3 'hat  deemea  an,  association' ..•..••.  i^;:;j^<  !•••..,.......*. .  1919 

eatl^^of  incapacity  61  membi^  does  not  anecl  acfibh. : ; 1920 

substitutiori  di  sUccessor  of  omcei* 1920 

effect^  of  judgment  against  officer ; ; ; 1921 

issuance  o^  cxeciitioti  against. ................ .^ 1921 

acfioh   against  members  after  executioH   against  association..  1922 

fihiitatton  of  action  against  ineniDer^  suspended 1923 

misnomer  of  niemofr .,....'.;;.«..  ^ 1924 

improper  joinder  of  person  not  liable  or  deaa 1^4 

provisions  relative  to  determination  of  claim  to  real  .property  _. 

aplfiUaltim   ;;..:iu;..;i;.;:..i.. .;;<:;.:.;:. ;.......;..  Ito) 

services   of   summons   by   puUieation   upon  unincorporated 

astofcldtidtiS 438 

•      •  • 

I.  Whbn  warrant  granted. 

try  \rhom  granted  in  city  cbari  df  Hei^  YbUk. ..:,: ; 827 

time  for  rendition  of  final  decision. :;....  710 

not  to  be  granted  with  drrest  of  injuhctiori,  exbepf,  etc.; 719 

In  what  actidhs  granted   635 

facts  re<|tHffed{  tb  t^roburif  wirraht. . ; i 680 

in  action  against  puBIib  diflciir  fbr  petsiiUtldtt; . . : 687 

nuiy  be  granted  to  {Ictottipatiy  Mmmonk 688 

may  isstie  otf  tbttfltefbkltn ; . . : 720 

not  granted  on  stlbitlitt^  cotltrOl^fcrst. :...;::..;: 1281 

in  action  to  chafgb  Joitit  debtof  not  Mtlimotl^d  id  b^^ious 

suit   1946 

■ervice  of  summons  after , 638 

affidavits  to  be  filed ; ; . ; 1B89 

undertaking  on ;:.::;.;;.;.;...;;;;.,.  640 

contents  of  warrant ;.;....:..'...;.-;:.;;;; 641 

to  whom  warrant  directed ;.;;.;:.:;..,....  ^ ..;;..;.. .  641 

undertaking  not  ftrdtded  by  defect  in  warrant. ...;;;;;:.;...  642 

.  not  invalidated  by  wadt  of  jurllidictibn.- .;:...;:;:;...  649 

security  not  required  ftom  ktate,  mrniidpaltiy;  etc..t;;;:i. ..  1990 

liability  of  state»  municipality  or  offieer  for  damaged: ;::.:...  1990 

II;  ExsctTTtoN  of  WARRANT  i^Mifbtfrc  f fli  AbrioH; 

{iheriff  to  execute,  warrant  of  city  court  bf  Kew  York; : .  ^ . . . .  880 

efj  by  «heHff  after  ternl  of  bittcc :....:...:..  s .. .  644 

Icyy  on  defendant's  property < . . . ; 644 

teixure  of,  books  oi  acpountj  voucherti  etc. .:..  i,::iii,^i ...  644 

evidences  .of  title. ..«;.......:..., 644 

itnpaid  subscription  to  for^ip  corpbrition: . . . : ; . . .  64fl 

shares  c^r  boudji  of  cbrpOratioa. .;;....: : 647 

bonds,  notes  and  instruments  fbr  payment  of  xnoney.:.;..  G48 

interest  as  legatee  or  dL^tributee .....w.....: 648 

inieresi    in    real   jprdpcrty ...... *»....  i ; 645 

hbtice  of  attachmeiif  of  real  property 649 

personal  property  capable  of  manual  delivery 649 


personal  property  not  capable  pi  manuftl  delivery : : .     649 

property  discovered  in  action  by  sheriff 649 

third  person  to  furnish  eertiflbfltft  of  dief^dtlbt'6  Iht^elt:  i . . .     6S0 


txamination  of  person  refuting  MHiflbatb  bf  IntftHlt. :..:..,  661 

tHlOCHakl^t  to  bArH^f  by  Wat^r   ; . . .  662 

connivance  to  preveilt  Ifvy  bH  ^roddt  i^ktttd  ifiip. . , 653 

invefitbif  b^  Ih^iff  ind  apprtliert ;...;..;..;.;;...  664 

tkeriff  to  collect  dfcbtt.  ktt.,  ittschfed ;.;;..; ;...  655 

may  sue  on  dfcbtfj  «te..  Attltfiwl ;..«.. ;..;^ii...  65B 

bf  iherlff  ih  tid  bf  •ttflbbttMt. . . .  i . . ;  i  • ; .  i .  i .  #  u . . .  858 


•etfoa  by  plalntlif  in  aid  of  atuchmtnt •    67T 

Mit  of  pirtthtble  foHf  «nS  llRmala. • .  •    8M 
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INDBX. 
Attaekment  —  Continved* 

II.   EXICUTION  or    WAUUUIT   rafDIMO   THB   ACHOIT  —  GOBlfaMMd. 

enforcement  of  return  of  inventory ,  66t 

refusal  to  return  inventory  a  contempt 081 

levy  not  superseded  on  appeal  1811 

additional  allowance  to  plaintiff  when  property  attached.  8282,  8264 

computation  of  additional  allowance 82C2 

theriff*s  fees  on 8807 

for  -levying   on   warrant 3807 

for   inventory    and    appraisal 8307 

poundage   3807 

exemption   of  exhibits  at  exhibitions 1404a 

III.  Vacating  ok  modiftimo  WAixAirr;  iicciBASiifo  ncvurr. 

when  warrant  "  annulled "   8848 

who  may  move •  682 

what  relief  may  be  asked 682 

motion  to  vacate  or  modify  or  increase  sccttrity 6tt 

to  whom  application  made. ...^ ^ 688 

time  for  rendition  of  final  decision 719 

on  what  papers  made 

denial  of,  not  to  prejudice  subsequent  motion 

restoration  of  attached  property  to  defendant  70!> 

restoration  of  books,  vouchers,  etc.,  to  defendant 710 

delivery  of  undertakings  to  defendant 710 

assignment  of  undertakings  to  defendant • 710 

defendant  to  be  substituted  in  sherifTt  action 710 

cancelling  notice  attaching  real  property •••• 711 

sheriff  to  file  warrant  and  return  thereon.  # • 7IS 

IV.   DttCRAlGE   OF   ATTACBMSNT. 

motion  for  discharge •••.• •••••••• 687 

undertaking  on  application •«••  666 

application  by  one  of  several  defendants 680 

undertaking  by  one  of  several  defendants 680 

sureties  to  justify  if  required 680 

sheriff  to  retain  property  until  justification 691 

provisions  apply  to  vessels 692 

partner  of  defendant  may  apply •  >  •  > 698 

undertaking  by  partner  of  defendant ^4 

proceedings  to  ascertain  value  or  sufficiency  of  sureties 606 

notice  of  application 696 

undertaking  by  junior  creditor  to  prevent  release  of  fordgn 

vessel TOl 

restoration  of  attached  property 709 

of  books,   vouchers,   etc 710 

delivery  of  undertakings  to  defendant 710 

Assignment  of  undertakings  by  sheriff  to  defendant 710 

defendant  to  be  substituted  in  sheriff's  action 710 

cancellation  of  notice  attaching  real  property 711 

sheriff  to  file  warrant  and  return  thereon 712 

V.   PKiniSNCBS  BBTWEKN  WABBANTS. 

rule  as  to  executions  governs ••••  JW 

levy  under  junior  warrant •••*v •  •  •  ♦  •  ^•^ 

undertaking  by  junior  to  prevent  release  of  fordfo  vend....  701 

subsequent  attachment  of  foreign  vessel 702 

rights  of  junior  in  action  in  aid  by  senior  and  sheriff. 708 

action  in  aid  by  junior  jointly  with  sheriff 704 

rights  of  third  and  subsequent  creditors. TTM 

order  of  preference  as  against  executioa • 140T»  1406 
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INDEX. 

Attaebment  —  Continued. 

VI.  Claims  of  third  parties  to  propxrtt. 

trial  of  claim 106»  109,  657 

indemnity  by  plaintiff  to  sheriff o58 

affidavit  of  claimant 657 

application  by  claimant  to  court 658a 

undertaking 658a 

justification  of  sureties 658a,  690 

retention  of  property  until  justification 658a,  691 

pa^rment  of  sneriff *s  fees,  etc 668a 

action  by  sheriff  on  undertaking 658a 

finding  not  to  prejudice  claimant 659 

sheritt  to  keep  proi>erty  or  proceeds  until  judgment 674 

pavment  of  money  into  court 675 

release  of  surplus  property  676 

sheriff's  fees  tor  notifying  jury 3307 

1.  Domestic  vessels. 

proceedings  on  claim 660 

appraisal    661 

undertaking  for  release 6682 

order  for  discharge 663 

action  by  defendant  on  undertaking 664 

action  by  sheriff  on  undertaking 664 

defences  in  action  on  undertaking 665 

sale  by  sheriff   671-673 

2.  Foreign  vessels. 

claim  of  ownership 666 

appraisal    666 

notice  of  appraisal 667 

undertaking  by  plaintiff  668 

discharge  of  foreign  Vessel 6^ 

discharge  on  claim  of  title 670 

sale  by  sheriff   671673 

VII.  Actions  in  aid  op  attachment. 

by  sheriff 666 

by  plaintiff 677 

costs  in  action  by  plaintiff 677 

leave  to  plaintiff  to  sue 678 

joining  plaintiff  with  sheriff 679 

management  is  subject  to  direction  of  judge 680 

rights  of  junior  in  action  by  senior  and  sheriff 703 

by  junior  plaintiff  jointly  with  sheriff 704 

VIII.    PROCSEDINQS    APTBR    JUDGMINT. 

entry  of  judgment  by  default  on  service  by  publication 1217 

to  wnom  execution  issues 706 

when  judgment  enforceable  only  against  attached  property. .  707 

requisites  of  execution  after  levy  of  attachment 1370 

how  judgment  satisfied  708 

order  of  sale  of  property 708 

concealing  or  withholding  property 708 

collection  of  debts  and  choses  in  action 708 

sale  by  sheriff  under  order  of  court 708 

warrant  revived  by  reversal  of  judgment  for  defendant 3348 

effect  of  stay  of  proceedings  on  final  judgment  for  defendant.  8343 

IX.  Actions  against  sheriff. 

substitution  of  indemnitors  as  defendants 1421 

notice  of  application  1422 

terms  on  substitution 1423 

when  indemnity  relates  to  part  of  property 1424 

proceedings  when  ofHcer  is  joined  witn  indemnitors 1425 

effect  of  order 1426 

officer  must  give  notice  of  action 1427 

property  seized  under,  not  to  be  replevied 1690 
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JLttmekment  —  Contfimed. 

X.  In  justxcks'  courts. 

in  wfa^t  ^|qo«  >»rT9nt  Quqr  be  srtntcd ♦ 222 

•mdavit  on  apphcatioa  ....• • ^Si 

grQUPd9  for  iMuing  vaxrant * 2h08 

tQ  he  issued  with  summons • ^007 

form  and  contents  ot  warrant *. ^Jjj 

plaintiff  8  undertaking 2908 

execution  of  warrant ^SHfy 

sale. of  pprishaWe  prppcrtv •.•  j*  • ; r21? 

service  of  summons  and  warrant  on  4«lfn4aot 2910 

undertaking  by  defendant 2911 

re-deliyery  to  defendant 2911 

daini  by  third  person 2912 

bond  of  claimant  and  delivery  thereon 2912 

judgment  in  action  on  bond  of  daimaht. 2913 

action  by  defendant  on  claimant's  bond 2914 

return  of  warrant '.'. ..'. 2915 

motfon  to  vacate  or  mpd[fy  warrant 1 2916 

moiiop  ip  increase  pJamtiff'^  'sepn'city 2916 

effect  pf  vacating  warrant  on  jurisdiction  of  jnstice 2917 

proceedings  when  sununona  not  personally  served 291S 

^nect  of  judgment  when  summons  not  penonally  serred 2918 

execution  when  summons  not  personally  served. . .' 2918 

property  levied  on,  cannot  be  replevied. '. . . .  1690,  2919 

jQ.  In  local  couits. 

1.  Neiv  Yorji  city  co^rt. 

proof  required  to  obtain  warrant S160 

order  for  service  of  summons  without  diy  or  for  publica* 

tton .* : '. 8170 

sale  of  perishable  property  levied  on. *.;•.* .i .. '. 8175 

%  New  York  municipal  court§, 

when  warrant  to  issue ...••....  8210.  8211 

il  /»  Albany  and  TTPy? 

when  warrant  to  Itsne S210,  8111 

44tendants. 

of  courts,  not  to  practice  aa  attonieirt; •.•••••••« 63 

how     furnished •.••••■•.•••..*••••••«•••••••.■.>  31 

of    appellate    division 221»  242 

of  court  in  Kings,  Queens  and  Richmond  counties. 06,  9o 

sheriff  to  designate  constables  and  deputies... I.... 97,  08 

penalty  for  neglect  to  attend •••.. ^....  99 

of  New    York  city   court \.  335-«rr 

tenure  of  office  and  fees  not  affected. . . . '. 33^ 

compensation 1 •  •  •  •  ^^^r 

of  surrogates'  courts  in  New  York,   Kings  and   Erie  counties.  2512 

ILttorneyn. 

I.  QuALzricaxio^s  aho  apkissiqn. 

refusal  of  admission  for  fraudulent  acta 56 

examination    and     admission ;  • :  *  ^ 

board   of   law   examiners   created '..,','.,,'... 66 

rules  for  admission   of '........'.....'. 198 

rules   of   examination 56 

changing  rules  for  examination  and  admi^ion 67 

rules  may  exempt  graduate'  from  clerksjiip 51 

admission   of,   from  other  states 56 

oath    of    office ....;..". 69 

certificate    of    admission • 99 

residence    in    adjoining   states ....'. .' ', » '» 60 
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llr.  Suspension  and  SE^oy^f^ 

suspension  for  ynisconduct ..•.. 67 

disqualified  cm '  conviction  pf  fclpny  1 ' .* .' 67 

disbarmeift  of  foj-mer  prpSjecutpV  iqr  4pfen4>fig  prosecution . .  80 

tp  be  suspended  or  rcmovca  only  on  notice'.' .............  68 

service  of  notice  witfaopt  tlie  state ', 68 

district  attorney  to  prosecute  cases  for'  removal ............  68 

removal  operates  in  every  court '. 60 

vacating  order  of  debarment  .".*  1 "..  ^ .'..'..,'....'... .' 67 

expenses  of  proceedjp^  (q  i^mqvc 68 

^I.  When  disqualifxsd  to  act. 

of  judge,  in  matter  before  him 50 

parnier  of  jucjgp  befpre  JHdge. . .  /.:.•.•. . .  .,■.  ;.'.......  4»,  50 

cierk  of  judge  ocfore  judge 50 

dcrk,  etc.,  in  his  own"  court ...  1 ....'..'... .' 01 

sheriff,  coroner,  ptc..,  ppt  tq  RFactfpc ......  I .,..;.. 62 

of     surrogate 24JM 

surrogate's  father  or  son  before  surf ogatp 2520 

clerks  of  surrogates'  courts.  ..'.*. .". ." .' .      2509 

district  attorney,  etc.,  not  to  defend  aft^r  be  leaves  office...  '    7^ 

partner  of  district  attorney,  etc.,  not  to  defend  prosecutions.  7S 

constable  and  law  partner  of  justice  before  justfpe. 2889 

judge  of  court  of  claims ...•..•,..;'...•••••....  279 

IV.   BtOTBSIIOirM.  MTTV  AMD  CONDUCT. ' 

non-payment  of  money  a  civil  contempt 14 

misbehavior,  neglect  or  disobedience  a  civil  contempt * .  ll 

assuming  to  act  as,  withou|  authqpity 14 

only  attorneys  to'practipc  ^i)  l!^ew  Vprk  pity. ... , 68 

penalty  for  unlawfully  ^ractlpiz)g  14  j^efv  YQtk  ftUy 64 

treble  damages  for  4^^^^  *  * '^^ 

deceit  a  misdepieaaor   •  • •  •  •  70 

ffeble  d^ii^ages  for  vilftflly  MvfWU  ewise 71 

not  to  Tend  name'. 72 

not  to  buy  claim   '.'....'. 78 

Tif>t  tp  give  pppfideratipp  to  procure  business. 74 

ppsdemeanor  to  buy  daim  or  illegally  procure  business 75 

taking  bond,  etc.,  not  witbin  probitjition  ai^lnst  buying  claim.  76 

party  prosecuting  in  person  within  prohibitions  on  attorney..  7Y 
corporation    engaged    in    business    of    conducting    litigation, 

within    same    prohibitions... 77 

unlawfully  defending  prosecution  is  misdemeanor l.«l...^..  80 

may  defend  himself  in  person 81 

|Jab«c  for  costs  for  pleamnff  scandalous  inatter 645 

prder  of  arrest  in  action  lor  malpractice 549 

in  action  for  misapplied  funds ;  •  • :  • ;•••::•"  ^^ 

in  justiccfii  court  for  misappropriating  'funds! ........  2896 

limitation  of  action  fqr  money,  etc.,  teceivea  py. .'. 410 

communications  to.  ^re  privileged   ...'... 85U( 

privilege  waived  when  attorney'  subscribes  yfftt  9^  yritpeu* .  • .  886 

V.   A»»EA«ANCS  AND  AUTHORItY. 

appearance  m^y  be  t)y • 65 

•       ^jistiicVs  court  ........:.: 2886 

assl^ment  to  con4nct  option  by  or  againtt  poor  person. .  458,    460 

463 

may  appear  In  proceedings  instituted  by  state  writ 1905 

of  rd&tor  in  state  writ  deemed  attorney  for  people. 1006 

proceedings  on  death  or  disability ...  .\ 65 

appearing  for  two  or  more  defendants  to  receive  one  copy 

complaint ;  •  •  479 

want  of  warrant  of  attorney  cured  by  Judgment  on  yprdict, 

etc 721 

immateriid  omissions  of,  cured  by  judgment  on  verdict,  etc...  721 

may  satisfy  judgment  within  two  years  after  entry 126P 
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V.  Appearance  and  authority  —  Continued, 

revocation  of  authority  to  satisfy  judgment ]^JJ 

proof  of  authority  to  appear  in  justice's  court :"":  ^"" 

production  of  authority  of  plaintiff'*  attorney  in  action  of 

ejectment     : 1512^-1514 

not    liable    for    costs    because    of    contingent    interest    in 

recovery Ssi 

liability  for  costs  when  security  not  given •»«» 

VI.  Subscription  of  process  and  pleadings. 

process  to  be  subscribed  or  indorsed  by 24 

to   subscribe   summons ..*.... *1T 

pleadings • J*" 

notice  of  appearance,  answer  or  demurrer «*J 

order    of    arrest 2jj 

warrant    of    attachment ^Ji 

offer  and  acceptance  of  compromise « w 

verification  of  pleadings  by ^^ 

of    account ••  •'^ 

VII.  Service  of  papers  on.  ^^ 

service  of  papers   on jJJ 

by   leaving  at  residence J^ 

by  leaving   in    office • V  i:*  * '  nSr 

by  leaving  with  partner,  clerk,  or  person  in  charge  of  office.  7WT 

after  appearance,  papers  to  be  served  on  attorney •  iw 

VIII.  Compensation. 

compensation     for    services 2^ 

lien  for  services  on  cause  of  action w 

lien  not  affected  by  settlement Og 

determination  and  enforcement  of  lien 06 

costs  to  poor  person  payable  to  attorney «XS^ 

not  entitled  to  witness  fees  for  testifying  for  client 3288 

IX.  Privilege  and  exemptions. 

communications   to,    are   privileged. ^5 

privilege   from    arrest »^ 

furniture  and  library  of  householder  exempt  from  execution.   1391 

exemption   from  jury  service 1090,  JOgl,  1127 

proof    of    exemption 1062,1129 

/Lttorney-Generftl. 

I.  Powers  and   duties. 

partner  not  to  defend  prosecutions J8 

not  to  defend   after  leaving  office 79 

to  represent  state  before  court  of  claims 270 

superintendent  of  public  works  to  assist  in  canal  claims ....  270 

to  apDrove  bond  of  depositories  of  court  funds 746 

to  appear  for  state  in  foreclosure  of  realty. . .  i 1627 

searches  to  be  made  without  charge  for 3290 

may  appeal  from  discharge  of  prisoner,  on  habeas  corpus. . . .  2059 

application  by,   for  habeas  corpus  to  testify 2011.  2012 

no  fees  or  undertaking  to  brins  up  prisoner  on  habeas  corpus  2002 

to  make  apnlication  for  writ  of  assessment  of  damages 2105 

to  appear  on  application  to  discharge  of  insolvent  debtor ....  2207 

as  to  final  accounting  of  receiver  of  corporation 2431b 

n.  Service  of  papers  on. 

notice  of  claim  against  state  to  be  filed  with 204 

summons  in  action   for  partition 1594 

citation   on   probate  of  will 2616 

on   petition   for   administration.  ■••,•; 2863 

on  accounting  by  executor  or  administrator 2747 

notice  of  application  to  discbarge  insolvent  debtor....   2165,  2207 

in  action  to  enforce  mechanics'   liens. • 8402 
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ni.  ACTXOKB  IT. 

causes  of  action  against  same  defendant  to  be  joined IMS 

consolidation  of  actions  by  people  against  different  defendants.  1968 

joinder  of  relator  as  party  plaintiff  in  action  by  people 1966 

relator  to  give  security  for  costs,  etc 1966 

compensation,  when  rdator  joined  as  party  plaintiff 1986 

wlien  he  must  begin  action  against  corporation 1808 

against  directors  and  officers  of  corporation  for  misconduct..  1782 

In  name  of  people  to  dissolve  corporation 1785,  1786 

reference  of  issues  1012 

to  annul  corporation   1797,  17U8 

by  people  to  recover  public  funds 1976 

to  vacate  letters  patent  19B7-1960 

in  name  of  oeople  against  usurper,  of  office  or  franchise.  1M8-1966 
See  "  O^o  WAaaAWTo." 

to  recover  penalty  or  forfeiture 1962-1964 

limitation  of  action  for  penalty  or  forfeiture 887 

<m  undertaking  in  contempt  proceedings 2290 

against   sheriff    for   taking   insufficient    undertaking   In    eon* 

tempt  proceedings 2291 

^ectment  for  real  property  escheated  or  forfeited 1977-1982 

application  for  state  writ 1808 

notice  of  motion  for  temporary  receiver  on  voluntary  dissolu- 
tion of  corporation  .••• • •••• ••...• 8428 


See  "  AaBiTiATioN.** 
Bsdl. 

I.   GlNBlAL  FaOVISIONS. 

fictitious,  punishable  as  a  civil  contempt 14 

custody  of  person  surrendered  in  exoneration  of  bai] 110 

surrender  on  removal  of  action  from  county  to  supreme  court.     846 

on  hearing  on  habeas  corpus 2035 

fixing    and    allowing    on    certiorari    to    inquire    into    deten- 
tion     2045-2048 

pending  appeal  on  habeas  corpus  or  certiorari 2000-2064 

notice  of  justification  in  N.  Y.  city  court 8161 

n.  On  oaDKE  OF  AaaasT.     See  "  AaassT.'* 


preference  of  actions  by  or  against  trustee 791 

notice  of  title  of  trustee  to,  of  judgment 1263 

discharge  in,  as  ground  for  vacating  arrest 668 

discharge  of  judgment  against  bankrupt 1268 

hen  on  real  estate,  not  affected , 1268 

notice  of  application  1268 

summary  proceedings  to  dispossess  bankrupt  tenant 2281 

stay  of  warrant  on  undertaking  for  rent 2254 

trustee  to  give  security  for  costs 8268 

bankrupt  to  give  security  for  costs • 8269 

Urn. 

See,  also,  •'  Savtncs  Bakks.** 

petition  by.  for  change  of  name • 2411 

superintendent  of  banks  to  approve  change 2411 

contents  of  petition  for  change 2412 

order  changing,  to  be  filed  with  superintendent  of  banks 2414 

excepted  from  provisions  for  voluntary  dissolution 2420 

action  on  notes  and  bills  used  as  money,  not  limited... 898 
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limitation  of  actions  for  penalties  against  directofi  tAi  feUx^- 

holderk  i : ;:;;..  ^. ..:.;.;;...;:  2 ;.  i ..::  w... .  894 

preferetipt  of  actions  a|[«inst  banks  bf  iskiie. ::.:..:;:;.:;;...  791 
•rder  of.  arreJt   iii   actiori   against  agent   ftfr  Msipptbpti^Kk^ 

tunds ::  i ..:.;.:.;.::...:;.:;:  i .:..:.:  i ;.. .  649 

in  jttftttce*s  ecfurt  .;.;  i :...:.:;;..;.::;.::.-:::;:::::.. .  2896 

aeposit  of  money  collected  on  attachiseflt: .;:.;;  x ::.::.  j :::.. .  876 

of  decedent's  funds  er  propertjF; .:.-...:;:;:.:./:!:.:...  2002 

of  money  by  temporary  adbxiniitrator . ;;.;.;;.:  j ::..:.. .  2678 

designation  of  depositories  of  court  Itnifls:  i.tain:: 746 

accounts  01  depositories ....;.;;.'<<:•:..;:;:..:;..  762 

certificates  to  deposits  of  cocirt  fuaotf . ...«..;;  s  .;.<  i  ;;;•;:  1 .. .  763 

See,  also,  "  Lbgitzmacy." 

iAHings  of  cotift  mat  bt  pHtite :... ;.,.»..-:.i«.,  6 

succession  of  ilKtlHtitttditl;  cfiildrai  fo  tilotHist 2732 

Battery. 

See  "  AsSAtJLT  AKd  BXTttxt." 

ttiHrdy  Hottsea: 

^(inihiary  proceedings  to  dispos^ss  tenant; ...-;  .^; ;,;.::.  5 : : 2231 

notice  by  neighbor  to  owner  to  commence  proceedings 223X 

petition  by  neighbor : :  fWI 

service  of  precept  on  landlord   • < .  i. . . : .  2242 

final  order  against  occupant  in  proceeding  b^  liel^fibdf 2249 

warrant  to  dispossess  defendam  2290 

Bigamy. 

ground  for  annulling  marriage '  1743 

Bfll  of  Parilf-vlan; 

fcourt  thnv  btdtr  : ......;.; 531 

penalty   for  default    ....,.;.:;..;.;.;.;:...;.;;.: 531 

m  aaioH  ifa  iustiee's  edurt.  ;.;:....<.;.;;.;.;;;.,..;...:....  2942 

Blllil  khd  TlbM, 

noi  to  be  acjcnowiedged  or  prored:  ..;....«..•;. ,.:..*•;;:...  937 

when  notary's  certificate  di  proiest  and  notice,  evidence 923 

service  of  affidavit  denyiftg  notict  bf  iM'Otest:  :i!.:.,t:is.,st:.  923 

when  notary's  protest  evidence  of  demand 9!^ 

when  memorandum  by  notary  evidence  of  notice.....-;.:;.:..*:  flH 

proof  of  Dresentment  and  protest  of  foreign  bills. .- < . .  926 

may  be  auached    ., r ; . . .  i^.  «.^. . .  648 

Holder  io  certify  defendanl's  iritefesi  when  attachment  leviea. . .  660 

sale  on  execution,  when  adtacnea ; ^ :  i « : .  706 

deemed  assets  iii  hands  of  executors,  etc. ... . ; ; 2712 

action  oh,  of  moneyed  corporation  not  limited. .;....;;; 393 

fiow  pleaded i .....<.*;;;::;.  634 

cotin(erclaIm  in  action  hy  transferee : 602 

joinder  of  parties  severally  liable....: ;.:.*:..  454 

action  by  transferee  o^ ; .^ i :.;;.: .   1009 

by  drawer  or  indorser  for  cosis  and  expenses 1916 

order  for  trial  in  action  against  corporation i :  t  1719 

extension  of  time  in  action  against  ovrporatioa. }...:..« 1778 

actions  on  lost  instruments 1917 

indemnity  on  judgment  en  lost  ittMnifAeM. ..;.::...:..:;:;;.-.  1917 
no  indemnity  by  statfe,  etc.,  oil  Idit  tftstNnitoti.;;. .:;;;.;;;..  1918 

Bllia  of  ESx^iiaiive. 

Sec  "  Bills  ani»  Norts." 
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Board  of  Claims. 


I.  Constitution;  juimes;  orricsKa;  xrc: 
a  cdiirt  of  record. . . . 


2 

g^al   , ..  262 

cdnstuiitibh  *bf  '!!.'.*.*!!!!!!!!!!!..!!!!!!!!!.!!.!!!!!!!!.'. !  263 

ifppdihttiierit  df  t6mihhs\ontti '. 263 

qufefiitri ;....:...;.; ; . . ; .  263 

Bppoi&tMcxlt  df  clfctk    ....:::.: ...:.;.: .-..;.;::  266 

of  stfetibgrapher    .;;;..;..;:..;.;;.;..:...:.....•;:::  266 

of  xnars^l    . . . ; ;.;;..: :.  i. .::..,,: .::  266 

sesskms  .   :    ;..:;;..;:;:.:..:.::..:.;...:.:;;:.::...;:.:.•  268 

when  most  view  premises  affected. ::.:.-:..-.:::..:...:..::  268 

^eriff  to  furnish  rooms ; ::.;;.; ; ; :  268 

attendance  of  sheriff  at  sessions ....;: : :  268 

fees  of  sheriff  for  attending  sesstoils. .;;:.. : :;.;;;,:  268 

expense  of  proctxrihg  tfestimony^  on  cominission; a.i  272 

report  to  legislatdi-e . . . . ; ;;..:..; 4 ;  271 

annual  report  to  comptroller .....-.-;  273 

shall  not  practice  law  nor  act  as  referee 270 

salary   of   commissioners i . .  27tl 

of  officers : ; 280 

n.  Jurisdiction;  procedure;    DETBk&tiKA'TiON. 

jurisdiction ...;...  ^ ;.«. .  264 

notice  of  intention  to  make  claim 264,  270 

faics 265 

procedure ; 265 

attorney-general   to   retlresent.  dtate 270 

superintendent  of  public  works  to  assist  in  canal  claims....  270 < 

canal  claims  to  be  filed  with  superintendent 270 

compromise 270 

conaoJidation;  Jnterventiooi   etc ; 281 

aubstitution   of   iiarties i ; . . . .  281 

may  order  additional  .partiea,  brought   in 281 

summons  or   citation  to  additional   parties; ;...  281 

service  of  summons  or  citation 281 

power,  to,  render  iudgment  against  parties  summoned 281 

record   oi   proceedings 271 

lle^  ttfillS    ;.;:;;...  263 

cdstd  hbt  to  bfc  taxfcd :....;;.; : . .  274 

jUd^fcntS ; . . : ;;..;..  269 

ititfefest  on  jadgments :....; :...;::..  269 

payment  bf  judjhieht*; ; ;..;:.; ; ; . .  269 

judgment  !ftts  further  claiiit  Or  demand ; ;...  269 

execution  tm  judgmetlt. . . ; ; . . . .  i ; . .  269 

lien  of  judgment  on  real  property ::..-..:.:;...  i . .  269 

docketing  judgments   of,   in  county  clerk's   office i..  269 

vacating  and  modifying  judgments.  .::.:...:..:...•*.»••••  265 

III.   AfMbltS    #RO*f.* 

from  orders  and  jadoments:  i : ; 275 

time  of  taking  appeal .- 276 

notice   of  appeal    .....;..:.: .-...;... *  * . .  276 

service  and  settlement  of  case. ; 277 

practice ;.....»..  275 

questions  reviewable    .•..«..«...; ; 275 

preference  of  spfteals. < i . .  278 

judgment .i *...<& 275 
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indttded  in  "  body  or  oiBcer  "  on  review  by  certlormri St46 

h  "  person  "  under  condemnation  l»w 8S58 

service  of  mandamus  on 2070,  2071 

of  certiorari  on 2190 

action  by  people  against,  for  public  funds llMO-1976 

preference  of  action  bv  people  against 789 

order  of  arrest  in  action  against 649 

attachment  in  action  against 637 

injunctions  against  boards  of  state  officers 006 

taxpayer's  action  against   102S 

may  administer  oaths 843 

issuance  of  subpoena  by 854 

recalcitrant  witnesses  before   « SM 

habeas  corpus  to  bring  up  person  to  testify  before 2000 

no  security  on  appeal  by  board  of  state  officers 1313 

arbitrators  have  powers  of  boards  over  witnesses 2870 

Body  iBxecvtloB.  y 

See  "  ExECUTioM,"  XIII. 
Bonds. 

See,  also,  **  Undkbtakings." 

I.   As  PSOPEETY  AND  CHOSES  IN   ACTION. 

attorney  not  to  purchase 73,  75,  70 

justice  or  constaole  not  to  purchase 8137,  3188 

action  on  penal  bond    1915 

legal  effect  of  condition  of  penal  bond   1915 

jurisdiction  of  justice   2882 

damages  for  breach  in  action  in  N.  V.  city  court 316 

may  be  attached   ^ 648 

holder  to  certify  defendant's  interest  on  attachment 600 

sale  on  execution  when  attached 708 

levy  of  execution  on  government  and  corporate  bonds 1411 

deemed  assets  in  hands  of  executors,  etc 2712 

n.   FoftM.AND  SUPPICtENCT  IK  ACnONB  AlfD  SPECIAL  noCIXnXOl. 

form 8U 

to  be  acknowledged 810 

party  need  not  join  with  sureties 811 

one  surety  sufficient,  unless,  etc 811 

putting  in  fictitious  surety  punishable  as  contempt 14 

ndelitjr  or  surety  company  equivalent  to  two  sureties. 811 

execution  of,  by  fidelity  or  surety  company 811 

justification  by  fidelity  or  sur«^  company 811 

affidavit  of  sureties  or  party 812 

'  approval  by  court  or  judge 812 

petition  by  surety  to  be  relieved 812 

accounting  by  principal  on  petition  of  surety  to  be  reliered.  812 
revocation    of    appointment    of   principal    for   failure    to    file 

new  bond 812 

when  several  sureties  may  justify  in  smaller  sum 813 

agreem-'rnt  for  deposit  in  trust  company,  etc 818 

to  be  filed  810 

not  affected  by  change  of  parties 818 

immaterial  variance  from  statutory  requisites  does  not  affect  729 

amending  defects  in   • 780 

not  impaired  by  removal  of  action  from  county  court 846 

by  claimant  on  attachment  in  Justice's  court •«•• 

of  committee  on  lunatic,  on  petition  to  sell  realty 

of  guardian  of  infant,  on  petition  to  sell  realty 


m.  Actions  on  bonds  in  actions  and  special  paocBBDiirGS. 

no  appeal  to  court  of  appeals  from  judgment  of  affirmance  In 

action  on  individual  hond  on  appeal lOt 

action  by  party  on  TK>nd  to  neoole  or  public  officer ....•     8114 
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INDBX. 

Bonds  —  CoBtlBuedt 

III.  Actions  on  bonds  in  actions  and  spbcial  piocixdznos  —  Contiiitted. 

leave  to  tue  on  bond  for  benefit  of  litigant 814 

jurisdiction  of  N.  Y.  city  court  of  actions  on  bonds  in  that 

court 316 

action  on  bond  of  claimant  on  attachment  in  justice's  court.  2918 

2914 
action  on  bond  on  petition  to  sell  realty 2863 

IV.  Of  officials. 

receivers,  trustees,  etc.,  deemed  officers 1890 

assignee  of  insolvent  debtor  deemed  officer 1890 

on  assumption  of  public  office  1951 

clerk  of  court  of  appeals 199 

of  depositaries  of  public  funds 746 

guardian  ad  litem  of  infant 474-476 

in  partition  .    1536 

for  legacy  or  distributive  share 1820 

guardian  of  infant  after  partition 1681 

committee  of  incompetent 2887 

on   application  to   sell  real  property   of   infant   or  incompe- 
tent   2361.2363 

of  receiver 715 

increasing  bond  of  receiver 715 

V.  Actions  on  official  bonds. 

receivers,  trustees,  etc.,  appointed  by  court  deemed  officers. .  1890 

assignee  of  insolvent  debtor  deemed  officer 1890 

in  what  court  to  be  brought 1890 

when  demand  necessary 1 1891 

application  for  leave,  ex  parte 1892 

order  vacating  leave  on  notice 1892 

of  sheriff,  application  for  leave  to  sue  on ^SS 

order  granting  leave   1881 

where  to  be  brought  1881 

actions  for  other  defaults  not  affected  by  pendency 1882 

indorsement  on  execution  directing  manner  of  collec- 
tion    1883 

sureties  may  plead  previous  payments,  etc.,  as  defence.  1884 

ratable  distribution  among  claimants  1885 

of  surrogate,  leave  to  sue  upon 1886 

county  treasurer,  leave  to  sue  on,  for  failure  to  pay  money. .  1887 

leave  to  sue  on  official  bonds  of  other  officers 1888 

provisions  relating  to  sheriff  apply  to  other  officers 1889 

VI.  In  svbbooatb's  coubt. 

1.  General  provisions, 

to  be  acknowledged  or  proved 2600 

deposit  of  securities  to  reduce  penalty 2695 

liability  of  sureties  for  money,  etc.,  received  in  another 

capacity 2696 

when  new  bond  may  be  required 2597 

when  new  sureties  ma^  be  required 2697 

order  that  principal  give  new  bond 2698 

revocation  of  letters  for  failure  to  give  new  bond 2599 

application  bv  sureties  to  be  released 2600 

release  of  old  sureties  on  giving  new  .bond 2601 

action  on  bond  2607 

successor  may  sue  on  bond  on  revocation  of  letters 2606 

action  when  no  successor  appointed 2600 

actMn  not  barred  by  ooaunitment  for  oontSBBpt. ••••••••• 
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BoAds  —  Continued. 

pravUions  applicable  to  exccfitorg,  etc.,  appoiated  btfore 

enactment 2810 

.  to  prevent  decree  when  propertgr  vitUidd  Irom  executor, 

etc 2T09,  2710 

on  payment  of  legacies '. ;....' 2721 

purchaser's  bond  on  sale  of  executory  contract  for  lands.  2780 

tKBl 

of  fF«c|»pH?r  appointed  tp  «e}|  depfdft*$<«  ^l^?.. 2707 

3.  Of  executors  anc(  adminisff^fifs, 

pf  exepu^or  oa  p)>jectio|i  against  him 0638,  2645 

pf  ^xp^p^^trator  w\tl\  will  mnevea 2645 

pf  9dTO»ni8tratpr r •  • .  •  2664 

pt  pppqty  treasurer  as  pultUc  admipititratpr .\.  2006 

pf  t/mRPrary  ad»ipi»trator 2670 

pt  pepq^itpry  pf  temporary  ^dmimsttatov 2678 

pp  issuing  pf  apcillary  letters 2609 

furety  of  executor,  etPv  may  compel  accountint 2727 

pp  decree  fpr  sale  of  decedent's  realty 2766 

?•  Of  f^rdiai^s. 

guardian  of  infant's  property 2831 

of  infant's  person 9831 

appointed  by  will  or  deed 2853.  2854 

4.  0/  testamentary  trustees. 

?etition  for  sccyirity   ,,,..,., ,...  2815 

orm  of  bond J  .,.*...,..  ^  ,..♦,  , 2816 

surety  may  compel  accoufiMog********--****-*—-* 2806 

discovefy  9p4  Inspection,  see  "  pistzpy^pv." 

prd4uct|pii  pompetle4  PQiy  hy  prder  or  subpqaa  ^eu  tecum,.  867 

pf  foreign  corppfatipp  ^e  presumptive  ^yidepp^ 829 

admissibility  of  copy  of  bopjcs  01  foreign  corppratlpQ 9% 

veri^ca^ion  of  copy  of  book  of  foreign  corppfatiop 931 

general  proyjsions  fpr  .discovcfy  j»ppllcal>lp  tp  ^u^rpgl^te's  court.  2538 

proceedings  to  compel  delivery  to  public  ofl^cer 2471a 

proceedings  to  obtain,  after  judgment  detppiining  title  to  p0ice.  1952 

demand  fbr.  aftpr  judgment  qeterminjnff  tftU  to  p^Kpe.  • 1951 

seizure  of  bpolcs  of  account  under  attaphment 644 

restoration  on  vacating  of  discharging  attacnment 710 

tfonndarlea. 

may  be  subject  of  arbitration   ,,,.,,•,•,.,,••,., 2365 

Breaeh  of  Peaco. 

wl|pn   a  crijninal   contempt    ...,.,.,.,,.,,,..,,.,,,,• 0 

Branch  of  Proinlae  to  Mf^ryr. 

pleading  matter  in  mitigation  of  damages  508 

prppf  }n  mitigation  of  damages 536 

order  pf  arrest  ip  aption  for 540 

claim  for  damages  not  assignable  1910 

attachment  not  to  ^ue 6S5 

excepted  from  justice's  jurisdiction   • 2862 

pf  Alb^py  city  court 32?.^ 

pf  Troy  jpstices  coprt    • 

lies 


of  oAcer,  by  juror  ia  New  York  countjr 1122 

acceptance  pi  bribe  from  juror  in  NcW  Vprk  county 1123 

concealment   of   offer   to   take   bribe   from   juror   in   New   York 

county    11B4 

.^p  \nd^9P  QWiHJPP  Pf  jurpr't  naiae  in  Kinga  fountw 1158 

penalty  where  juror  accepts  bribe « .  •  ^^^ 

damages  for  cutting  timber  for v..... 1668 

Pf^Pf  qf  ^rrpst  in  action  for  funds  or  proptrty  misapplied 549 

in  |U9t«pe>9  court '. ^ .. .  2895 

appointment  of  interpreters 8181-8124 

d'diignation  pf  att^ng^nts' 8125 

when  court  ^o  be  ppened   . . . !  i .  I . . . .  ^  1 8133 

removal  qi  actiph  tp  coupte'  court ', 2934 

appeals  from  i^dgu^pnts  ^f 8068 

p):qv}6ion9  relating  to  j{ts4pp§*  pourt«  appUpabl^ 8183 

Broops*  Coi|nty. 

jail  Hber|ipj|  fpr...,. ........ , , 146 

Q|i|fa1o,  Mantel  pal  Oourt  pf. 

is  not  a  court  p^  record 8 

removal  of  action  on  answer  of  title , . .  2958 

Bummarv  proceedings  to  dispossess .*. 2234 

djscli^rgp  from  imprifonment  on  execution 8038 

Burrlnff  Grounds. 

exempt  from  execution   -.,,.,, 1395 

designation  of ,  as  exempt. •^....IIIIJ!!  1886 

By-La-fra, 

of  municipal  corporatjons,  proof  of....* ...••.....,,,    Mi 


Ci^andar. 

may  be  ordered  printed , ig 

expense  of  printing  a  county  cliargii. .......:.:  1  i ..  1 .!!!!!!! '  20 

preparation  and  distribution    '.'.','..,  977 

notes  of  issue  to  be  entered  on ', '.'..,.  977 

order  of  issues  on ■ ....!!!!  978 

order  of  disposition  of  issues V.  97ifl  9T9 

trial  terms  for  actions  on  contract,  etc , B32 

clasvfication  of  issues 977 

preference  on,  see  "  Prsfebicncb." 

contested  application  for  insolvent's  discharge  to  be  placed  on..  2167 

ref^n(ipn  pf  placepn  amendment  of  pleading 723 

B^yipfTi^l  of  tbenfTs  calendar  fees 8807 
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Casals. 

filing  of  claims  and  notices 270 

compromise  of  claim  against  state. 270 

officers  exempt  from  jury  service 1029,  1030 

Caaada. 

wills  of  personal  property  executed  in 2811 

Carriern. 

actions   against    . « 1945 

undertaking  when  attachment  levied  on  goods  aboard  vessel . . .  652 

connivance  to  prevent  levy  of  attachment  on  goods  aboard  ship«  053 

Case. 

judge  out  of  office  may  settle 25 

on  appeal  to  court  of  appeals  from  judgment  on  verdict  subject 

to  opinion  of  court   1339 

to  be  made  on  appeal  from  judgment  or  order  on  motion  for 

new   trial    - 997 

exceptions  may  be  stated  separately   997 

findings  on  facts  and  law  not  to  be  stated  when  they  appear  in 

decision   or   report    997 

contents   of 997 

rulings  and  remarks  of  trial  judge  not  to  be  altered 83 

not  required  on  motion  for  new  trial  before  trial  judge 998 

on  motion  for  new  trial  for  irreg^ularity  or  surprise 996 

on  appeal  on  exceptions  to  decision  or  report 908 

appeal  from  order  on  motion  for  new  trial  on  judge's  minutes 

to  be  heard  on  case  settled 999 

on  submission  of  controversy   1279,  1280 

making  and  settling  on  appeal  in  condemnation  proceedings 3367 

statement  of  exception  in,  not  to  prejudice  motion  for  new  trial.  1006 

final  judgment  not  stayed  by  preparation  or  settlement  of 1005 

order  refusing  resettlement  is  appealable  1347 

necessary  to  review  facts  on  appeal  from  surrogate's  court 2.">76 

settlement  of  case  on  trial  before  surrogate 2545 

requests  to  find  may  be  made  to  surrojfate  on  settlement  of 2545 

on^  appeal  after  jury  trial  in  New  York  county  of  proceedings 

in  surrogate's  court  for  nrobate  of  will  2547 

costs  tor  mnkmf;  and  servincr 3251 

costs  for  making  and  serving  amendments   3??^! 

stenographer  not  to  be  interested  in  preparing  or  printing 83 

Cause  of  Action. 

See  "Actions." 
joinder,  sec  "  Pleadings." 
transfer  of,  see  "Assignment." 
statement  of,  in  pleadings,  see  "  PLBAOiNoa." 

cayuva  Caaaty. 

allowance  to  grand  and  trial  jurors 3814 

CenieterieM.  . 

burying  ground  exempt  from  execution 1^«> 

designation  of  exempt  burying  ground 1^« 

waiver  or  release  of  exemption 140* 

CenauM. 

certificate  of  director  of  census  admissible  in  evidence »*4 

Certificates. 

admissibility  as  evidence,  see  "  Evidknck,"   VIII. 
to   foreign    records,   etc,   see   *'  Evidencb,"    X. 
Certiorari. 

I.    To    INi}UIRE    INTO    DETENTION.  ^^j- 

a    state    writ *,;"** **  ^ 

for   general   provisions,    see   **  WaiTS. ' 

1.  Application  for  writ,  onme 

copy  of  mandate  for  detention  to  be  given..., 20» 

penalty  for  refusing  copy  of  mandate  for  detention. ...  2005 
prisoners   entitled    to   writ. .....•* •••.»••  2015 

iiro 


INDBX. 
Certiorari  —  Continued. 

I.    To    IKQUIRB    INTO   DETENTION Coiltisiied. 

li  Application  for  wrU  —  Continued. 

not  entitled  when  detained  on  final  judgment,  order,  etc  2016 

when  detained  by  mandate  of  federal  courts 2016 

to  whom  application  to  be  made ,  2017 

application  to  be  by  petition 2017 

essential  allegations  of  petition ' 2010 

petition  to  be  verified 2010 

requtsCtes  of  application  in  adjoining  county 2018 

t.  The  writ  and  its  issuance. 

when  writ  must  issue 2020 

penalty  for  refusing  to  issue 2020 

may  issue  though  habeas  corpus  refused 2044 

habeas  corpus  may  issue  notwithstanding  certiorari 2044 

to  issue  in  lieu  of  habeas  corpus  if  offence  not  bailable. . .  2041 

when  issued  without  application 2025 

form  of  writ   2022 

cannot  be  made  returnable  on  Sunday 2015 

may  be  issued  on  Sunday 2015 

when  returnable  before  another  judge 2023 

not  to  be  disobeyed  for  defect  of  form 2024 

for  immaterial  error  in  prisoner's  name 2024 

for  misnomer  of  person  to  whom  directed 2024 

8.  Service  and  return, 

service  of  wnt 2003 

service  when  defendant  conceals  himself 2003 

may  be  served  on  Sunday 2015 

fees  to  be  paid  or  tendered 2006 

person  served  deemed  person  to  whom  writ  directed 2024 

person  served  to  make  return 2006 

requisites  of  return   2026 

commitment  for  disobedience  of  writ 2028 

proceedings  on  return  of  writ  in  lieu  of. habeas  corpus...  2042 

4.  Production  of  Prisoner, 

power  of  county  may  be  called  to  execute  attachment  or 

bring  up  prisoner 2080 

precept  to  bring  up  prisoner  on  disobedience  to  writ 2020 

execution  of  warrant  to  bring  up  prisoner 2066 

return  on  warrant  to  brin^  up  prisoner 2066 

concealing  prisoner  to  avoid  writ 2052,  2058 

warrant  to  bring  up  prisoner  about  to  be  removed 2054 

warrant  to  arrest  for  unlawfully  confining 2065 

proceedings  on  warrant  to  arrest  for  unlawfully  confin- 
ing    2056,  2057 

%,  Remand,  discharge  and  allowance  of  bail. 

remand  of  prisoner  lawfully  detained 20S2 

power  of  court  to  inquire  into  legality  of  mandate,  etc..  2084 
when  prisoner  under  civil  process  to  be  discharged...^...  2088 
prisoner  unlawfully  restrained  to  be  discharged  forthwith.  2043 
order  for  discharge  not  to  be  made  without  notice  to  per- 
son interested 2038 

district  attorney  to  have  notice  before  discharge  of  crim- 
inal prisoner 2G38 

discharge  on   bail    when   irregularly   committed   on   crim* 

inal  charge  2035 

fixing  and  allowing  bail « 2045 

bv  whom  bail  to  be  taken 2046 

vscharge  of  prisoner  bailed 2047 
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Certiorari  —  ContlBvad. 

I.  To  INQUIRE  INTO  DETCWTION  —  Continued. 

5.  Remand,  discharge  and  allowance  of  bail — Continued. 

writ  (4  dUcharge  abolished «048 

•crviC€  of  order  to  discharge 2048 

enforcing  order  for  discharge 2049 

penalty  tor  disobeying  order  for  discharge 2049 

when  prisoner  discharged  may  be  re-imprisoned  for  same 

cause 2O50 

penalty  for  illegally  re-oommitting  discharged  prisoner . . .  2051 
dismissal  if  prisoner  lawfully  detained  and  not  entitled  to 

bail  2043 

tf.  Appeals. 

what  orders  are  appealable 2068 

when  people  mav  appeal 2060 

discharge  on  bail  pending  appeal  by  people 2058 

admitting  to  bail  pending  prisoner's  appeal 2060 

recognizance  ^  pending    appeal    by    prisoner    to    appellate 

division 2061 

by  prisoner  to  court  of  appeals 2062 

valid  for  adjourned  terms 2064 

custody  of  prisoner  pending  appeal  and  before  admission 
to    bail 2063 

II.   To  KEVIEW    DETEEM I  NATION    OP    INFEEIOE   TBIBUNAU 

a  state  writ 1991 

may  be  styled  writ  of  review 1991 

for  general  provisions,  see  "  WaiTS." 

special  statutory  provisions  excepted 2147 

applies  to  civil  cases  only  and  criminal  contempts. 2148 

1.  JVhen  issued, 

when   writ  may  issue ••••••.•••* 2120 

"  determination  "    defined 2146 

"body  or  officer"  defined 2146 

may  issue  to  officer  after  expiration  of  term 2136 

tiot  to  issu<^  when  appeal  Hes 2122 

not  to  issue  to  review  decision  of  civil  action  by  court  of 

record    ; 2121 

not  to  issue  to  review  determination  which  is  not  final. ..  2122 

not  to  issue  when  re-hearing  may  be  had 2122 

to  issue  only  out  of  supreme  court,  except,  etc. .  .^ 2123 

when  to  issue  from  court  exercising  appellate  jurisdiction. 2124 
to  be  issued  only  within  four  months  of  determination...  2125 

extension  of  time  for  disability  of  relator 2126 

atav  of  proceedings  pending,  obtained  only  by  order 2131 

unaertaking  to  procure  stay  of  proceedings 2181 

JL  AppHcatioH  for  writ. 

liow  application  for  writ  made 2127 

to  what  court  made 2127 

granting  or  refusal  discretionary 2127 

notice  of  application 2128 

Mirvic^  of  notice « 2128 

S>  Th^  writ;  service  of  xvrit. 

when  and  where  returnable •••.«• • 2132 

to  whom  writ  directed 2129 

mode  of  service  of  writ 2180 

fee*  to  be  paid  or  tendered ••••••• 2008 
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Oertf  orsvl  —  Contlniied* 

It.  To  unnxw  DBmMxicATXoir  of  mnucm,  TUBtrKAL*^Gbatiittie& 

4>  Tkg  return. 

pcraon  MTTcd  to  nlalM  fcCitffl •  2006 

«3il«inon  of  time  to  nlake.rMttrfl...* 2183 

how  return  made.  ...< ..•...« 2184 

fnitbcr  fctttm  natt  be  directed 2186 

affidavit*  to  stipplement  return 2189 

fees  for  making  return 2186 

proceedings  when  defendant  dead,  absent  or  incompetent.  2139 

penalty  for  omission  to  make  return 1 2136 

officer  failing  to  make  may  be  punished  after  expiration 
of  term 2186 

6.  Hearing  and  determination, 

gorerned  by  rules  applicable  to  actions 2188 

brin|^ng  in  third  persons 2187 

hearing  upon  return 2188 

notice  of  hearing 2188' 

when  defendant  dead,  absent  or  incompetent. 2139 

what  questions  may  be   reviewed* 2140 

final    order 2141 

awarding  and  enforcing  restitution 2142 

entry  and  enrollment  of  final  Order « • 2144 

eflFrrt  ^^  enrniiment  of  final  order « 2146 

costs  discretionary  2148 

award  of  costs  by  final  order 2118 

additional  allowance  on  review  of  assessment  for  taxation .  3^53 

See  "  JuaoKS  and  Juav." 

CHamperty. 

champertous  actions  by  attorneys 73-76 

grantee  of  lands  held  adversely  may  sne  In  name  of  grantor. . « .  1601 
costs  in  ejectment  fay  grantee  suing  by  grantor • 1601 

Cliattel  M«rtirAflre« 

action  to  foreclose,  see  "  FoasCLostiaK." 

Cliattela. 

action  to  recover,  see  "  Rbplivin/' 

to  foreclose  lien  on,  see  *'  FoftECLosuas." 

to  recover  chattel  distrained,  triable  where  cause  arose . . .     983 

Children. 

See  ••  BASTAVtrt;  "  "  DBcfimijrTs'  Estates;  "  "  Distributioic ;  " 
"  DivoftCfi;  "  "  LfciTiM ACY." 

ClittlPclie*. 

not  subject  to  action  to  annul  corporation 1804 

to  judicial  supervision    1804 

to  action  to  dissolve  corporation   1804 

excepted  from  provisions  for  voluntary  dissolution  of  corpora- 
tions   2431 

OKatioB. 

See  "  SuBBOGATt's  Court/'  VII. 

Cities. 

See,  also;  "  Municipal  Corporations." 

excepted  from  judicial  supervision   1804 

not  subject  to  action  to  dissolve  corporation 1804 

to  action  to  annul  corporation 1804 

IaTS 


cities  •->  Contlnved- 

service    of    summons   on « 431 

jurors  not  distiualified  because  residents  or  taxpayers 1179 

order  of  arrest  in  action   for  funds,  etc.,  of K 549 

attachment  in  action  to   recover  funds  of 637 

proof    of    ordinances,    by-laws,    etc • 941 

action  for  cutting  trees,  etc.,  on  lands  of 1067,  1668 

proceedings  to  acquire  lands  excepted  from  repealing  clause  of 

condemnation    law .-...  3383 

taxpayers'  actions  to  prevent  illegal^  acts,   etc.  .^ 192r» 

overseer  of  poor  may  sue  on  cause  arising  before  his  term. .  1926,  1928 
action   against   overseer   of  poor   on   cause   arising   before    his 

terra     ,. 1927    1928 

action  by  state   to   recover  public   funds .•. .  •    1969 

excepted    from   jurisdiction    of   justice's   court 2863 

venire   in  justice's  court   in  action   between   two  cities 2992 

deposit   of  justice's   books   with   city  clerk S144-3147 

costs  when  action  brought  by  state  for  benefit  of  city 3243 

execution  against  wages  of  employees,  etc 1391 

City  Court  of  Albnny. 

See  "Albany  City  Cou«t." 

City  Court  of  Broolclyn. 

custody  of  seals,  records,  etc >»•••••••••••••••••• §6 

City  Court  of  Lonir  Island  City. 

a  court  of  record k ^...         2 

City  Court  of  New  York. 

general   provisions  applicable 3160,3347 

provisions  not  applicable 3100 

I.  Constitution  op  couet. 

a  court  of  record •.•....  2 

always   open   for   business 324 

justices,   duties,   etc S20 

suspension  of  justices  from  office 321 

designation  of  chief  justice,  duties S22 

designation  of  terms •.« S24 

assignment  of  justices  to  terms 324 

where  terms  held 32ri 

publication  of  appointment  of  terms 325 

rules    of   practice 323 

justices  may  taKe  oaths,  acknowledgments,  etc..**; 320 

orders  to  be  made  by  justices  only v 327 

II.  Officers,  attendants,  etc.  i 

clerk,    deputy   clerk,    and   assistants ••>•«- S2S 

oaths  of  clerk,  deputy  clerks  and  assistants • 333 

clerk  to  keep  judgment  docket 1245 

fees    of    clerk 8164a 

must  account  for  and  pay  over  fees 331 

duties  of  deputy  clerk 329 

special    deputy  ^  clerks / 330 

appointment    ot    stcnograjiliers 332 

appointment  and  duties  of  interpreter 3.H3 

false  interpretation   is   perjury 334 

appointment  and  duties  ot   attendants • 335 

clerks,  etc.,  not  to  receive  fees  for  official  services 336 

sus|)ension    of    officers 337 

III.    JuaiSDICTIOW. 

J'urisdiction • 315,  316 

imited   to  demands   not  exceeding  $2,000.  .^ 316 

actions  on  bonds  and  undertakings  given  in 316 
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Vitr  Court  of  Heir  Tork^  CoBtiAue^ 

IIL  JuKiSDXcnoN  "^  Contiiined* 

leave  to  sue  on  bonds  ^ven  in ...«•« 814 

in  replevin  jurisdiction  is  limited  to  $2,000 816 

no  sdmiralty  or  maritime  jurisdiction 817 

actions  for  services  and  torts  on  vessels 817 

cannot   naturalize 81<*i 

removal  of  action  to  supreme  court 319 

who  are   deemed    residents 8160 

confession  of  judgment 1275 

submission  of  controversy  to  general  term 'i281 

supplementary    proceedings 2434 

summary  proceeaings  to  recover  possession  of  real  property...  2234 

power  to  relieve  from  imprisonment 3163 

seizure  of  chattel  subject  to  lien 1738 

removal  of  actions  from  municipal  court 3216 

IV.  Execution  of  mandates* 

to  be  executed  within  city,  except,  etc .' .  338 

execution  may  issue  to  sheriflF  of  any  county 388 

subpoena  may  be  served  in  adjoining  counties..^. 338 

warrant  to  apprehend  witness  may  be  executed  in  contiguous 

counties   338 

order  to  perform  act  may  be  served  within  state 338 

orders  in  contempt  may  be  executed  within  state 338 

executions  to  be  executed  by  sheriff 339 

provisional  remedies  to  be  executed  by  sheriff 339 

certain  mandates  may  be  executed  by  sheriff  or  marshall 839 

V.  SiricMONs;  rLBADiNca. 

summons   3165 

short    summons 31 R5 

long  summons  against  non-resident 3165 

order  for  service  of  summons  without  city  or  publication 3170 

time  of  service  of  pleadings 3166 

time  of  defendant  under  arrest  to  answer 3166 

counterclaims   8174 

^t.  Trials,  etc. 

compulsory  references  in  •••••••• 1018,  8169 

time  ' for    service  of  notices • • •• 3161 

application   for   preference    3162 

filing   note  ot    issue 3x62 

non-resident  plaintiff  to  give  security  for  costs 32({8,  3269 

commission  to   take   testimony    3171 

reference  of  questions  arising  on  motion   y 3172 

filing  of  decision  on  trial  by  court  31V3 

demand  for  special  decision  stating  findings  of  fact  and  law..   3173 

remitting  portion  of  verdict   .^ 3176 

proof  of -paper  by  stipulation,  which   is  required  to  be  cer- 
tified    31G4a 

VII.  ArrsALs. 

from  final  or  interlocutory  judgment   31S8 

from  order  or  interlocutory  judgment  3189 

by  whom  appeal  heard    1344 

time  to  appeal   3190 

hearing 3190 

supreme  court  may  review  exercise  of  discretion 3180 

stipulatiiin    for    judgment    absolute    on    affirmance    of    order 

granting  new  trial  .....' 3191 

when  appeal  may  be  taken  to  api)ellate  division...... 3101 

practice  and  proceedings  on  a:)T»cal  to  appellate  division 3192 

time  to  appeal  to  appellate  division   3193 

judgment  absolute  on  affiniaiice  of  order  granting  new  trial.   3194 

enforcing  determination  of  ap|>ellate  court   3194 

discharge  of  levy  of  execution  T>cn<ling  appeal 1311 

costs 3251 

clerk's  fees  for  certifyi;-.g  papers   SlWa 

stipulation  waiving  certincation   of  papers 3194a 
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City  Court  of  IVe^vr  York  — >  OoAtt A««iA. 

VIII.  Pbovisional  eemeoiss;  executiom,  btc 

payment  of  money  into  court ••• SIM 

proof  necesMiy  to  obtain  attackmient 3100 

notice  ot  noo^acoeptance  of  bail • 3168 

qoiice  of  justiAcatioa  of  bail  on  arreat 3168 

saie  of  perishable  property  levied  on 3176 

IX.  Maeime  causes. 

ordinary  action  may  b«  brought  for  likt  cause , 3187 

order  of  arrest 8177 

rules   regulatine   arrest 3177 

contents  of  order  of  arrest 3178 

service  of  summons  and  order  of  arrest , , 8179 

execution  of  order 3179 

bail  or  deposit  before  return 8180,  3181 

bail  or  deposit  after  return 2182 

custody  of   defendant 9183 

•     return  of  sheriff •...., t ,...,.,....  3184 

appearance  and  proceeding[|  after  return 3185 

pleadings  may  be  oral  or  written • 318S 

demand  for  jury  trial » •  t . « 3185 

trial    3188 

preference  of ,.•....,...•...• • 3186 

X.  Costs. 

security  may  be  required  from  non-rasidcota  of  city S268-32Z70 

notice  of  exce()tion  to  suretias  » , 8168 

notice  of  justification    316S 

when  several  actions  brought  on  same  iastrufllCDt 8231 

when  recovery  under  $2r)0 , 322S 

term   fees    t . , 3251 

upon  adjournment  of  trial , 32.7m 

section  3301  relative  to  clerk's  fees  not  applicable  ••fttf.  8302 

City  Conrf  of  Yonkera. 

See  "  YoNKERS  City  Cou«t." 

Civil   Actlona. 

defined    '. 


only  one  form  of •  • • 

civil  and  criminal  remedies  not  merged •. 1889 
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Claim  to  Real   Property |  AetJo»  to  Detenntne. 

Sec  "  Real  Property. 

Claims,  BoarA  of. 

Sec  "Board   op  Claims.' 

Claaa. 

persons  of,  as  defendants  in  partition »,.••••..» 1538 

Clergymen. 

not   to   disclose  confessions • . . . .     883 

exempt  from  jury  service *   1030»  1061,  1127 

proof  of  exemption , ,,.•....,..,•...*•  1082,  1128 

Clerks  of  Court. 

See,  also,  **  County  Clerks." 

I.  ArroiMTMiNT;  compensation. 

••clerk"   defined 334? 

appointment  of  clerk  of  appellate  division 89,    221 

of  special   deputy  clerk • ••••#  »«t.*«89.    221 

of  New  York  city  court • •....•..    828-vt!tt 

of  court  of   claims • . .     tItMK 

of  clerk   of    surrogate's   court 2^>09 

of  clerks  in  surrogates*  offices  *. ,•,.....,,,,..  250> 

1176 

I 


INDEX. 

Clei^s    of    Court  —  Conttnved. 

I.  A»?oxirTMBNT;   coMFBNSATioir  —  Continued. 

surrogate  liable  for  clerk's  acts ...»...•••..  t .  .,•  ^UX 

to  perform  duties  without  reward  except  as  expressly  allowca.  fflgO 

«f  court  of  appeals  to  account  for  fees 3283 

to  make  searches  for  state  officers  without  fee S290 

Iw  of 8304,  3306 

in  civil   actions    3301 

on  naturalization 3303 

of  clerk  of  N.  Y.  city  court 8164a 

n.   F0W»8  ANP  DUTIBt. 

misconduct  punishable  as  civil  contempt 14 

not  to  practice  in  his  own  court .••••       61 

not  to  be  appointed  referee,  etc.,  in  New  York, 90 

disqualified  as  trial  juror 1209 

not  required  to  attend  trials  at  chambers .....••     289 

power  to  adjourn  term  of  court , . .  85t      86 

may  take  oaths  and  affidavits 842 

must  act  as  guardian  ad  litem  when  appointed 472 

to  make  and  certify  searches 961 

to  open  deposition  taken  on  commission. 904.  905,    907 

transmitting  papers  on  change  of  place  of  trial 968 

entry  of  judgment  by  default  by 1212,  1213 

to  record  judgments  tn  judgment  book 1286 

entry  on  docket  when  joint  debtor  not  served 1986 

entry  of  satisfaction  ot  judgment  against  joint  debtor 1943 

to  make  schedule  of  fines 2293 

to  issue  warrant  to  collect  fines , . . .  2294, 

to    tax    costs 

dut^  in  taxing  costs 8266 

review  of  taxation 8265 

clerk  of  local  courts  of  Hudson,  Utica  and  Oswego  to  deliver 
books  to  county  clerk 3198 

clerks  of  judges  not  to  act  as  referee,  commissioner,  etc 1024 

Of  surrogate's  court. 

powers    2509.  2A10 

not  to  act  as  appraiser,  attorney,  etc • 2**309 

to  furnish  transcript  of  decree 2S!^ 

may  issue  execution  to  enforce  decree 255*1 

Of  justice  of  the  peace. 

not  to  act  as  attorney  l^fore  justice 288S 

III.   SiaVICE   ON,   ANP  FILING    PArSKS   WITH. 

writ  or  process  io  be  filed  with,  when  returned 23 

bond  or  undertaking  to  be  filed  with R16 

to  indorse  and  file  deoosition 906 

filing  and   indorsi'ig  judgment-roll 128T'1230 

notice  of  pendency  of  foreclosure  action. 1631 


icy 
tih( 


when  copies  certified  by,  arc  evidence , .  933 

Of  justice  of  the  peace. 

service  of  notice  of  appeal  on 3047 

service  of  undertaking  on  appeal  on 3050 

service  of  notice  of  appeal  on  clerk  of  appellate  court. . . .  3048 

fiKng  undertaking  with  clerk  of  appellate  eouit •....  306) 
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Cl«««  on  Title. 

See  "  Real  Psopebtt." 


Code  of  CtTil  Proeednre* 

title    3S4S 

rule  of  construction SS4R 

punishment  for  crimes  and  misdemeanors  created  by 3346 

applicability  of  different  portions  3347-3349 

when  old  law  governs 3347-3349 

effect  upon  jurors  and  juries  in  criminal  actions 3350 

upon  grand  juries 3351 

upon  proceedings  taken  or  rights  accrued 33S2 

upon  appointment  of  terms 3353 

effect  upon  officer  and  officers 3354 

when  deemed  to  have  been  passed « 3355 

when  to  take  effect 3356 

Codicil. 

included  in  "  will "   2514 

CoUcffeii. 

professor  or  teacher  exempt  from  jury  service 1030,  1081,  1127 

proof  of  exemption  1082.  Z 128 

trustees   or   regents   of   university   only    to   apply   for   dissolu- 
tion, etc 1904 

appointment  of  receiver  ISIO 

Commisiilon. 

to  take  testimony,  see  "Depositions;"  "Justice  up  the  Peace." 

Comml  shI  on  er . 

clerk  of  court,  etc.,  not  to  be  appointed,  in  New  York 
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Commlaaloiier  of  Hlarlivrays. 

See  "  Highways;  "  "  Oveeseer  op  Highways." 

Commissioner  of  Jurors. 

for  Kings  county 11311162 

for  New  York  county 1090-1096,  1105,  1106 

Commissioners  of  I^and  Olllce. 

acUon   to   vacate  letters  patent,  see  "  Letters  Patent." 

reports  to,  of  real  property  escheated  or  forfeited i»»x 

Comn&lsslons. 

of  executors   and   administrators    2563,  2564,  2730.  3320 

of  testamentary    trustees     2730,  J80i.  jJglO.  d5^ 

of  general    guardian     *55"'  555" 

of  committee   of    incompetent    •  ■   -^^»»  '^-^ 

Committee    of    Person    and    Property    of    Incompetent 
Persons. 

I.  Jurisdiction   and   control  of  court. 

over   person   and   property   of   incompetent  persons -joJU 

to  be  exercised  by  appointment  of  committee ioon 

who    arc    "  incompetent    persons  * • •  •  • ^^rJJ 

concurrent   jurisdiction    by   supreme   and  county  courts ^6M 

duty  of   court   having  jurisdiction ^^-£1 

court    may    compel    specific    performance    of    contract    »"*a«««.- 
by    incompetent   person    .io4«a 

IL  Appointment  of  committee. 

1.   The  application.                     .  .  „,.^« 

application  to   be   by  petition *yi^ 

who   may    apply    • ooCJ^ 

overseer  or   superintendent  of  poor  to   apply 5o5« 

to    what    court •. -^*2 

contents   and    verificatiou    of    petition «.d.d 
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^•■UMlttec  of  Xneonpetent  Persons  —  Coiitlii«o4k 

II.  Affozmtmbnt  or  committee  —  Continued. 

1.  Th^  application  —  Continued. 

notice  of  application 

injunction  against  alienation  of  property  acquired  from 
incompetent 3827 

%  Jnquintion  before  commissioners, 

order  for  commission ', 2327 

contents  of   commission 2828 

oath  of  commissioners 2329 

filling  vacancies  in  commission 2829 

summoning  and  impanelling  jury 2320 

hearing  before  commissioners 2381 

inquiry  as  to  lunacy  confined  to  time  of  inquiry,  unless 

extended  by  order 2835 

findings  of  jury  on  inquisition 2331 

return  of  inquisition  and  commiuion 2332 

expenses  of  commission 2338 

sheriff 's  fees  for  summoning  jury  on  inquest •  8807 

8.  Trial  by  fury  in  court. 

order  for  trial  at  trial  term 2827 

stating  questions  of  fact  for  trial 2334 

order  directing  notice  of  trial 2884 

inquiry  as  to  lunacy  confined  to  time  of  inquiry,  unless 

extended  by  order 2385 

court  to  determine  incidental  questions 2334 

order  of  reference  of  incidental  question 2334 

4.  Application  on  behalf  of  state. 

petition  by  officer  of  state  institution  where  confined . . .  2328a 

to  what  court  |>etition  presented.  • 2823a 

notice  of  petition 2323d 

appointment  of  committee 2323a 

costs  of  proceeding 2323b 

provisions  for  commission  or  trial  by  jury  not  applicable.  28d6a 

5.  Determination;  appointment  of  committee. 

proceedings  upon  verdict  or  return  of  commission 2386 

same  or  different  individuals  may  be  appointed  for  person 

and    property ?^^ 

appointment  of  foreign  committee 2326 

security  to  be  given  by  committee.. 2837 

petition  of  surety  to  be  relieved 812 

revocation  of  appointment  for  failure  to  give  new  bond..     812 

costs  on  final  order  ai>pointing  committee 2336 

costs  on  dismissing  petition 2836 

ni.   POWESS   AND  DUTIES. 

1.  In  general. 

committee  under  control  of  court 2888* 

committee  of  property  may  sue 2840 

title  to  securities  representing  money  paid  into  court 749 

action  on  securities  representing  money  paid  into  court. .     749 
DOwer  of  committee  of  property  to  lease,  mortgage  or  dis- 
pose of  real  property 2389 

may  sue  to  compel  conveyance  of  real  property 2346 

committee  may  be  directed  to  execute  conveyance 2847 

acceptance  of  gross  sum  in  lieu  of  dower  of  incompetent 

in  lands  sold  for  decedent's  debts 2798 
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Conaatlttee  of  Incompetent  Persona  —  Conttnme^ 

III.  Powers  and  duties — Continued. 

2.  Proceedings  to  sell  realty  of  incompetent. 
procedure,  see  "  Salb  of  Real  Propeety." 
application  to  be   made   only  after   appointment  of  com> 

mittee  of  property 2351 

notice  to  superintendent  of  state  institution 2349 

bond  of  committee  of  property  on  application 2331 

application    to    release    inchoate    dower    right    of    incom- 
petent     2;«i 

order  on  application 2361 

prosecution  of  bond  on  application  to  sell  real  property..  23^ 

8.  Partition  by  agreement. 

court  may  authorize 1592 

application   for   authority 1590 

notice  to  superintendent  of  state  institution 1580 

contents  of  petition 1591  < 

notice  of  application 1591 

authority  to  committee  to  execute  releases 1593 

effect  of.  releases 1593 

4.  Actions,  etc.,  by  and  against  incompeteni. 

service  of  summons  on 42G,  429 

by  publication AS&.  439 

appointment  of  special  guardian  ad  litem  to  exclusion  of 

committee    42S 

appearance   in  condemnation  proceeding 3363 

costs  in  condemnation  proceedings. 33T2 

revocation  of  submission  to  arbitration  by  appointment  of 

committee  before  award 2382 

proceedings  on  award  in  arbitration  when  committee  ap* 

pointed  after 28S3 

Jn  surrogate's  court. 

service  of  citation  on  incompetent 2526 

appointment  of  special  guardian 2530 

appointment  of  special  guardian  ad  litem  to  exclusion 

committee .^ 2S27 

notice  of  application  to  appoint  special  guardian 2531 

6.  Actions  by  and  against  committee, 

power  of  committee  of  property  to  sue. ..•••••••• 2340 

security   for  costs  discretionary 8271 

party  cannot  testify  to  personal  transactions  with  lunatic.  829 
commission  to  examine  orally  cannot  issue  when  adverse 

party  is  committee 895 

open  commission  to  take  deposition  not  issue  when  com' 

mittee   is   adverse   party ^> 

IV.  Removal,  REsicMATtoN  and  dischaegb  or  committee. 

petition  of  surety  to  be  relieved 812 

revocation  of  appointment   for   failure  to  give  new  bond....  812 

suspension,   removal   or  resignation .••••; 3339 

filling  vacancy  on  death,  removal  or  resignation 2339 

appointment  of  special  guardian  to  proceed  for  removal 2342 

removal   for   neglecting  to  ^  account 2342 

discharge  on   recovery  of   incompetent.. 2343 

restoration  of  property  on  recovery  of  incompetent.  .1 2343 

disposition  of  property  on  death  of  incompetent 2344 

V.  Accounts  op  committee;  compensation. 

on  petition  of  surety  to  be  relieved 812 

committee  of  property  t«>  file  annual  inventory  and  account...  2341 

annual  examination  of  accounts  and  inventories 234- 

order  to  file  invcntorv  and  account 2342 

order  to  supnly  deficiency  in  inventory  or  account 2342 

committee   of  property   must   account    for   moneys   earned   by 

incompetent 2341 
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Committee  of  Ineompetent  Persons  —  Contlamedv 

V.  Accounts  of  commxttke;  compkhsatzok. —  Continued. 

intermediate  judicial  account 2842 

notice  of  application  for  intermediate  accbunt 2342 

appointment  of  special  guardian  on  intermediate  accounting. .  2342 

compensation  of  committee  of  property 2338 

for  additional  services  in  special  cases 2338 

compensation  of  committee  of  person  to  be  fixed  by  court. . . .  2338 

commissions  may  include  cost  of  bond •... 8320 

Commitment. 

See,  also,  "  Arrest." 
for  contempt,  see"  Contempt." 
for  non-payment  of  fine,  see  "  Fines.** 
of  recusant  witnesses,  see  "  Witness." 

*  for  disobedience  to  certiorari  or  habeas  corpus 9028 

of  executor,  etc.,  for  failure  to  file  inventory 2715 

Colnmon. 

action  for  cutting  trees,  etc.,  on  public  common.. ••«••••  1667,  1668 

Common  Carrier* 

See  "  Casxibrs.** 


Common 

evidence  of,  of  another  state  or  country 942 

reports  of  cases  admissible  to  prove  * . . . .     942 

records,  documents,  etc.,  may  be  proved  according  to  rules  of. ..     962 

descent  of  property  to  heir  at,  how  affected 2712 

writ  of  habeas  corpus  at,  how  issued 2066 

certiorari,  how  issued   212C 

rule  of,  not  applicable  in  construing  Code 3345 

Common  Pleas  of  Heynr  York;  Court  of* 

custody  of  seals,  records,  etc ••••• • 93 

Complaint. 

Sec,  also,  "  Pleading.' 
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I.  Form  and  RigvisitES. 

first  pleading  of  plaintiff 478 

statement  of  facts  constituting  cause  of  action 481 

contents  of 481 

causes  of  action  to  be  separately  stated 483 

joinder  of  causes 484 

allegations  not  controverted  deemed  true 522 

requisites  to  support  arrest  in  action  on  contract 649 

demand  for  judgement 481 

demand  for  both  interlocutory  and  final  judgment 482 

on  default  of  answer,  judgment  not  to  exceed   demand 1207 

on  issue  joined,  plaintiff  may  have  any  relief  consistent  with 

complaint   1207 

when   state  party   defendant 447 

Jn  justices'  courts, 

plaintiff  must  prove  case,   except  where  a  verified  com- 
plaint is  served 2891 

form   and  verification  of 2080 

joinder  of  cause   2037 

demurrer   to 2930 

II.  I:i  specific  actions. 
Dower. 

description  of  property 1306 

to  set  forth  name  uf  husband 100() 

Ejectment. 

description  of  proi)erty    ■ 1511 

liwi 


INDEX. 

»laint  —  Gontlnned. 

II.  In   specific  actions  —  Continued. 

Foreclosure. 

to  state  whether  another  action  brought  on  debt 16211 

when    state   party    defendant 1627 

Partition. 

to   allege   non-appointment    executor,     etc.,  of    deceased 

owner  1  r*rtS 

property  to  be  described  with  common  certainty l.»4- 

to   state    interests   of    parties 17*42 

when   state   party   defendant 1 51M 

Action  to  determine  claim  to  realty, 

necessary  allegations. • 1639 

Replevin. 

allegation  of  title 1720 

allegation  of  wrongful  taking  or  detention 1721 

depreciation  of  chattel  by  defendant 1722 

Separation. 

misconduct  of  defendant ••••••••••••  1764 

By  and  against  corporations. 

allegation   of   incorporation .•••• ••••••••••  1775 

misnomer » • •••••••  1777 

Against  executors  and  administrators. 

joinder  of  personal  and  representative  cauaM... 1815 

Creditor's  action  against  heirs,  etc.,  of  decedent, 

description  of  lands. •.••••••••••••.  1851 

To  charge  joint  debtors. 

essential   allegations 19S8 

Mandamus. 

rules  apply  to  alternative  mandamus 2076 

joinder  of  grievances  in  alternative  mandamus 2076 

III.  Filing  and  service  op. 

when  service  may  be  made  on  Sunday 6 

in  K.  Y.   municipal  coarU 3207,  3208 

in   Albany  city  court 3207,  3208 

in  Troy   justice's  court 8207,  3208 

may  be  served  with  summons 419 

demand   for   service  of  copy 479 

service  of  copy  on  demand 479 

time  of  service  in  N.   Y.  city  court 3166 

time  for  service  of  supplemental  not  to  be  extended 784 

dismissal  for  failure  to  serve  copy 480 

to  be  filed  on  service  of  summons  by  publication -.     442 
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IV.  Demurrer  to.       Sec  "  Demurrer. 

V.  Dismissal;  entry  of  judgment. 

dismissal  for  diso'^edicnce  to  order  for  discovery  of  books,  etc.  808 

for  neglect  to  serve  some  of  defendants 821 

for  neglect  to  proceed 822 

plaintiff  cannot  submit  to  non-suit  after  jury  retires 1182 

enlry  of  judgment  bv  default  on  verified  complaint 1213 

judgment  for  part   of  claim  admitted 611 

upon  admitting  counterclaim  for  less  than  demand. . . .  S12 

118:2 
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CoatproBilse* 

costs  upon  settlement  of  action • ••••••• 

lien  of  attorney  not  affected  by •...•• •• •••      66 

defendant's  offer  to  compromise • 73S 

proceedings  on  defendant  s  offer  to  compromise ««.......     738 

costs  on  rejection  of  defendant's  offer. * 738 

rejected  oner  not  admissible  in  evidence 738,     739 

proceedings  on  plaintiff's  offer  to  compromise  counterclaim 739 

costs  on  plaintiff's  offer  to  compromise 739 

subscription  of  offer  and  acceptance 740 

entry  of  judgment  on  death  of  party  after  offer  of  judgment. . .     763 

offer  of  judgment  in  justice's  court 2892 

on  appeal  from  justice's  court 3070,  3072 

of  penalty  or  forfeiture  b^  common  informer 1894 

separate  composition  with  joint  debtor  does  not  release  others. . .  1942 
ri^ts    of    co-debtors   not   affected    by    composition    with   joint 

debtor    1044 

of  c??.ims  against  decedent's  estates 2719 

against  state  on  account  of  canals 270 

rsoaaptrollcr  of  State. 

to  stv)ervise  administration  of  funds  paid  into  court.... 744 

to   institute  proceedings  to  enforce  Judgment^   etc,    for  pay- 
ment into  court .•.••,•••     *  ** 

may   examine   books    of    banks    relating    to    moneys    paid   into 

court 744a 

to  designate  depositories  of  court  funds 746 

annual  report  of  clerk  o£  court  of  claims 273 

officers  to  make  searches  for,  without  fee 3200 

iyondemnatlon  Jjtk-w, 

proceedings  by  state  to  acquire  property,  tee  "Assbssuint  or 
Damagbs." 

short  title 8357 

repealing  clause ' 3383 

when  law  takes  effect 3384 

definitions 3358 

proceedings  to  be  taken  as  prescribed  by  Code 3859 

power  of  court  to  make  necessary  orders 3382 

1.  Petition;  hearing  and  judgment. 

practice 3382 

written  offer  to  purchase 3372 

acceptance  of  offer  to  purchase 8372 

temporary  possession  of  plaintiff  pending  proceedinga 3380 

security  to  continue  possession  ox  plaintiff 3379 

notice  of  pendency  of  action 3381 

designation   of  parties 3358 

contents  of  petition 3300 

notice  of  presentment  of  petition 3361 

service  of  pet>  ion  and  notice 8361,  3362 

appearance  of  infant,  lunatic,  idiot,  or  habitual  drunkard....  33C3 
appointment  of  guardian  ad  litem  for  infant  or  incompetent...  3363 

for  defendant  not  personally  served 3363 

appearance  in  person  or  by  attorney 3364 

service  of  notices  and  papers  after  appearance 3364 

contents  of  answer 3365 

verification  of  petition  and  answer 8366 

trial  of  issues 3367 

reference  of   issues 3367 

decision 3367 

mistakes,  omissions  and  irregularities 721-730,  3368 

Judgment 3280 

limit  of  imprisonment Hi 

disobedience  to  order  in  supplementary  proceeding 2457 

Aon-payment  of  costs  by  transferee  of  cause  of  action...  .3247 

uivarded  by  final  order  on  state  writ 2(K)7 

<o  punishment  for  noioaymcnt  of  interlocutory  costs...  15 

proceedings  to  collect  motion  costs  do  not  relieve  from..  779 

Xower  of  referee  to  punish  witness  for 1018 

imr\\%mAi»^n^r\     fn     BtiKf-kn^n*      IK fi53.  874 


INDEX. 
Condemnation  liaur  —  Contlnned* 

IL   PftOCXBOXNOS  BEFOKB  COMMISSIOVUB;  AWABD  —  CoBtittUed. 

report  of  commissioners  , •••« 

confirmation  of  report 8871 

re-hearing  on  setting  aside  report 8371 

fees  and  expenses  of  commissioners 8370 

additional  compensation  in  New  York  and  Kings 3870 

III.  Enforcing  judgment  and  award. 

compensation  may  be  paid  into  court ••  8371 

surrender  of  possession 3873 

writ  of  assistance  to  enforce  delivery  of  possession 3373 

final  order  to  be  attached  to  judgment-roil. 8372 

compensation  and  costs  to  be  docketed  as  judgments.........  8373 

collection  of  compensation  and  costs 8373 

execution  for  compensation  and  costs 3878 

determination  of  conflicting  claims  to  compensation 8378 

abandonment  and  discontinuance  of  proceeding •••••••  8874 

IV.  Appsals. 

from  final  orders • 837S 

case  and  exceptions  on  appeal •.••«..  8867 

review  of  judgment  on  appeal  from  final  order 3875 

stipulation  by  defendant  not  to  disturb  plaintiff's  possession..  8875 

stay  on  appeal   8875 

appeal  by  plaintiff  from  judgment  for  defendant 8876 

order  for  new  appraisal  on  appeal • 8877 

new  appraisal  on  appeal  is  final • •••*•  8877 

enforcing  award  on  new  apprtisal. •..••#••• •«•  8377 

V.  Costs. 

when  awarded  to  defendant •..••• ••  3360 

when  awarded  to  owners 8872 

additional  allowance  to  owners 8373 

of  general  or  special  guardian,  etc 3372 

again«t  defendant  on  trial  of  issues 3372 

when  compensation  does  not  exceed  $50 3379 

on  appeal  by  plaintiff  from  judgment  for  defendant 3376 

Conditions. 

precedent,  how  pleaded •••••••«•••••••••#•••     688 

when  proof  of  performance  necessary. ..••••••••••. •••«••••••     683 

Confeaslon. 

of  judgment,  see  "  Judgment,** 

confidential   communications   ••.••.••••••••••••••  dS>-ttB 

not  sufficient  proof  for  annulment  of  marriage. 1758 

Consideration. 

seal  presumptive  evidence  of ••«•••••••«•••••«••    MO 

Oonfeolldatlon. 

what  actions  may  be  consolidated • •  817 

actions  in  diflcrent  courts ••.•••••••••••  818 

original  and  cross  actions • 760 

actions  against  joint  and  several  debtors • •.•••••  819 

actions  by  people  against  different  defendanta •••••• 1960 

actions  to  foreclose  mechanics'  liens • •  8401 

proceedings  for  accounting  by  executor 2727 

by  testamentary  trustee   ••• 

claims  in  court  of  claims •••••••••••••• 
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I.  POWXBS  AND  DUTXBS. 

may  be  required  to  act  aa  crier • ••••..  99 

penalty  for  neglecting  to  attend  court • ••••••••  99 

need  not  attend  trials  at  chambers 239 

not  to  act  as  attorney ....•.•.•  ft2,  2889 

rewards  to,  forbidden  • 8136 

not  to  be  interested  in  suits 8137 

inducements  for  business  prohibited 3137 

misdemeanor  to  violate  provisions •••..  3188 

forfeiture  of  office  for  violation  of  law 8138 

designation  of,  for  justices*  courts  in  Brooklyn 8125 

deputizing  private  person  to  act  as 3156 

custody  of  jury  x. , 8006 

II.    ExzCtJTiON  or  MANDATES  AND  PE0CZ88. 

to  execute  mandates  of  justice  in  person ••• 8157 

must  complete  execution  after  term  expires 8042 

not  to  act  under  execution  after  return  day , 3040 

return  of  summons 2885 

of  service  of  subpoena  presumptive  evidence 2970 

amendment  of  returns  by 725 

execution  of  order  of  arrest 2898-^00 

warrant  of  atUchment 2969;  2912 

requisition  to  replevy  SSi'  ^^^ 

warrant  of  attachment  against  defaulting  witness.  2972,  2973 

venire 2991-2993 

levy  and  return  of  execution 3029-3031 

arrest  on  execution  against  person 8032 

sheriff  to  execute  mandate  in  case  of  resiitancc 8158 

III.  Actions  against. 

for  money  collected  on  execution 8041 

for  failure  to  return  execution 8039 

penalty  for  wrong  delivery  of  replevied  chattel 2928 

nne  for  omission  to  keep  jury  in  special  proceeding.. 1196 

limitation  of  actions  against • 883 

IV.  Fees. 

General  provision • 8828 
or  attending  courts  8312 

affidavit  on  claim  for  travel  fees % 8824 

Conatltntlonal  LaW. 

order  holding  statute  unconstitutional  is  api>ealable 1847 

preference  of  appeal  from  judgment  involving  constlttitioniUity 
of  statute 791 

CoBiitriictioa. 

rule  of  strict  construction  not  applicable • 8845 

punishment  of  crimes  and  misdemeanors  created  by  act 3346 

when  proceedings  to  be  under  former  statutes. 8349 

effect  of  act  on  trial  jurors  in  criminal  cases 8350 

proceedings  taken  or  rights  accrued  under  former  statutes  saved.  8352 

effect  of  statute  upon  ofiicers  and  offices 8354 

when  act  deemed  to  have  been  passed. ••....• 98S5 

when  act  Ukes  effect • ,...  8856 

Gonamls. 

exemot  from  jury  service  in  New  York  county 1061 

proot  of  exemption  •••• •••••! 
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INDBX. 
Oontompt  of  Court. 

I.   ClXMZNAL  CONTEUPTI. 

defined fl 

resisting  mandate  of  court 106 

punishment 9 

when  proceedings  may  be  summary 10 

notice  to  persons  charged  with 10 

requisites  of  commitment 11 

punishment  does  not  bar  indictment. . . . .' 18 

review  of  determination  by  certiorari 214S 

remand  on  habeas  corpus  of  person  committed  for  criminal 

contempt 20S2 

In  justice's  court, 

power  of  justice  to  punish 2870 

line  and  commitment  2871 

offender  to  be  heard  2872 

warrant  to  bring  offender  before  court 2873 

record  of  conviction 2873 

requisites  of  commitment  2874 

fine  to  be  paid  to  overseer  of  poor 2875 

■ 

II.  Contempts  punishable  ciyilly. 

defined •••• 1^ 

1.  Oifictal  acts  and  misconduct, 

failure  of  clerk  of  court  to  certify  attendance,  etc,  of 

|urors  in  New  York 1069 

failure  of  commissioner  of  jurors  of  Kings  counW  to  re- 
turn   precept    for    levy    on    personalty    of    delinquent 

jurors .^ 115d 

arrest  of  witness  in  violation  of  privilege 863 

neglect  to  return  inventory  of  attached  property 681 

of  sheriff  to  make  return  in  replevin 1715,  1716 

failure  to  make  return  to  mandamus 2073 

to  alternative  prohibition   2006 

to  certiorari  to  review 213S 

%  Disobedience  and  misconduct  of  attorneys. 

non-payment  of  costs  imposed  on  attorney 645 

reviewing  denied  motion  before  another  judge 778 

withdrawing  motion  for  judgment  without  leave 778 

8.  Disobedience  of  parties  and  witnesses. 

refusal  to  deposit  or  deliver  property  when  ordered 718 

disobedience  to  order  to  discover  books,  etc 808 

when  judgment  enforced  by  punishment  for. . ., 1241 

withholding  possession  of  realty  from  person  adjudged  en- 

titled  thereto   1675 

violation  of  order  restraining  waste  of  realty  sold  on  exe- 
cution  ; ; 144S 

4tl!K)bedience  to  order  restraining  waste  pending  aetion...  1681 

non-payment  of  alimony  in  matrimonial  action 1773 

IL  Peoceeoincs  before  commissionebs;  awabd.  

appointment  of  commissioners 8360 

(fisqnalification  of  clerk,  etc.,  of  judge  or  justice 1024 

duties  and  powers 8370 

•    determination  of  compensation 3370 

benefits  not  to  be  deducted 8870 

compensation  for  railroad  property  taken  for  public  use 8870 
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INDBX. 

Contempt  of  tSonrt  —  ContlnneA* 

II   CoMTiuPTs  FUHZSHASLX  civTLLT  —  Continued. 

8.  Disobtdienc€  of  parties  and  witnesses  —  Continued. 

In  surrogate's  court, 

power  of  surrogate  to  punish  for 2481 

enforcing  decrees  by  punishment  for 2555 

commitment  does  not  bar  action  on  bond 2555 

disobedience  to  order  regulating  custody  of  property 

between  co-executors 2714 

undertaking  to  stay  commitment  pending  appeal.  2570-2581 

III.    PROCEIOXNGS   TO  PUNISH    CONTEMPTS  OTHKR  THAN    CRIUZNAL. 

cases  to  which  provisions  apply ?26G 

summary  punishment  of  contempts  in  presence  of  court 2267 

warrant  to  commit  without  notice  for  non-pasrment  of  money.  2268 

1.  Order  to  show  cause  and  warrant  to  attach  offender, 

misconduct  at  trial  term  may  be  punished  at  special  term.  2202 

order  to  show  cause 2200 

warrant  to  attach  offender 2260 

notice  to  officer  to  return  mandate  or  show  cause 2270 

order  or  warrant  may  be  made  out  of  court 2271 

order  and  warrant  returnable  at  term  of  court 2271 

referee  may  make  order  or  issue  warrant 2272 

referee's   order    or    warrant    may    be    returnable   before 

referee  or  court  2272 

power  of  referee  on  order  or  warrant  returnable  before 

him 2272 

order  is  motion  in  action  or  special  proceeding 2273 

warrant  is  commencement  of  special  proceeding 227.*) 

warrant  and  affidavit  to  be  served  on  accused 2274 

amount  of  bail  may  be  indorsed  on  warrant 2275 

sheriff  to  kee^  accused  in  custody 2276 

physical   inability    of   accused    excuses  production   under 

warrant 2276 

accused  need  not  be  confined  in  prison '\ 2276 

undertaking  to  procure  discharire  pending  hearing 2277 

warrant  not  to  issue  aealnst  prisoner 2278 

habeas  corpus  to  produce  prisoner  to  answer 2278 

undertaking  for  discharge  to  be  filed  with  return 2270 

■  * 

%  Hearing  and  determination.  " 

interros[atories  and  answers  of  accused 2280 

production  of  proofs  at  hearing 2280 

determination  of  court  2280 

final  order  imposing  fine  or  imprisonment  or  both 2281 

prisoner  produced  on  habeas  corpus  to  answer  to  be  re- 

mande<L 2282 

warrant  of  commitment  2281 

prisoner  produced  on  habeas  corpus  may  be  committed -on 

discharge  from  custody 2282 

final  order  on  return  of  order  to  show  cause 2283 

commitment  upon  final  order  on  return  of  order  to  show 

cause 2283 

8.  Commitment  or  Une, 

fine  to  indemnify  for  damages  to  be  imposed 2284 

payment  of  fine  indemnifying  for  damages  bars  action  by 

agreed  party 2284 

fine  when  actual  loss  not  sustained 2284 

corooration  may  be  fined 2284 

order  and  warrant  of  commitment 2285 


INDEX. 

Contempt  of  Court  —  Continued. 

III.  PuncEEDiNGs  TO  PUNISH  coN'TEMFTS,  ETC. —  Continued. 

3.  Commitmen:  or  fine  —  Continued. 

commitment  .until   oflFendcr   has  performed  act  aftd   paid 

fine \"  \"  ' 

length   of   imprisonment  where  offender   not   requfied  to 

perform  act    , 2285 

on  commitment  for  non-payment  of  alimony • HI 

commitment  for  violation   of  order  restraining  waste  of 

realty  sold  on  execution 1444 

discharge  on  undertaking 1445 

prisoner  to  be  confined 157 

damages  for  escape  ••«..     157 

release  on  inability  to  perform  or  pay  discretionary  with 

court 2286 

punishment  for  contempt  does  not  bar  indictment <>..   2287 

issuance  of  new  warrant  on  failure  of  accused  to  appear 

after  giving  undertaking 2288 

county  court  cannot  remit  fine .*•     851 

orders  of  N.  Y.  city  court  may  be  executed  within  state«  •     338 

4.  Action  on  undertaking, 

order  for  prosecution  on  failure  of  accused  to  appear...*   2288 

when  party  aggrieved  may  prosecute ...»  2289 

damages  recoverable  by  party  aggrieved 2289 

order  for  prosecution  by  attorney-general  or  district  attor- 
ney  &290 

damages  of  party  aggrieved  may  be  paid  out  of  recovery 

by  people 

liability  of  sheriff  for  insufficiency  of  sureties 


Continflrent  li^ntittea. 

holders  of.  necessary  parties  in  partition •••  1538 

when  vcbted  in  trustee  for  insolvent  debtor..... 2177 

sale  of  contingent  interest  of  infant. 2348 

persons  of  class  as  defendants  in  partition 1538 

Contlnvanee. 

See,  also,  "  Abatimint  and  ItxvivAL;  **  "  Adjourvusnt;  ** 
"  Assignment;  "  "  Paktibs." 

by  one  judge  of  proceedings  begun  before  another  in  New  York.  26 

of  term  of  court  to  another  place 41 

of  special  proceeding  on  death,  etc.,  of  judge 62 

of  action   after  transfer  of  interest 756 

after  death  of  sole  party • 757 

Contract. 

See,  also,  "  Specific  PEsroKMANCs; "  "  Vendor  and  Pua- 

CHASER." 

no  imprisonment  for  money  due  on 16 

limitation  of  actions  on •••*........  382 

judgment  by  default  in  actions  on 42D 

person  making  for  benefit  of  another  is  trustee  of  express  trust.  449 

joinder  of  causes  of  action  on , 484 

counterclaims   in   actions    501 

^varrant  of  attachment  in  action  for  breach • 635 

caiisc  of  action  on,  may  be  attached 648 

offer  to  liqtii.late  damapes  for  breach  conditionally 736 

refusal  of  offer  to  liquidate  damages... 736 

costs  on  refusal  of  offer 737 

interpleader  in  actions  on   820 

joinder  of  claimants  on  motion  of  defendant 8B0 

interest  in  contract  for  land  may  be  reached  by  judgment  cred- 
itor's action • 1874*  1895 
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INDEX. 

C/ontract  —  Contlnned. 

action  to  compel  conveyance  by  lunatic,  infant,  etc 2346 

sale  of  interest  in  contract  for  lands  to  pay  decedent's  debts..  2779 
reservation  of  trial  terms  for  actions  on 282 

Actions  for  breach  in  fuiticei'  courts. 

jurisdiction 2862 

warrant  of  attachment <. . . .  2905 

neglect  to  counterclaim  daoiagea  bars  action 2917,  2948 

Gontraetor. 

defined 8896 

Contvlbvtlon. 

between  defendants  when  realty  of  one  sold  on  execution 1481 

when  part  owner  of  property  redeems 1482 

order  of,  on  sale  of  realty  on  execution 1483 

enforcing  b^  orie^inal  judgment  after  sale  on  execution.  • 1484 

preserving  hen  of  original  judgment 1485 

entry  on  docket  to  preset ve  lien  of  original  judgment* :  •  •  • 1486 

ContTO^ermy,  Submission  of. 

See  "  SuBuissicN  or  CbNTRovnsy." 

Comrerslon. 

limitations  of  actions  against  executors,  etc • 883 

order  of  arrest  in  action  for 549 

in  justice's  court   2896 

warrant  of  attachment  in  action  for 636 

in  justice's  court 2905 

.  action  by  people  for  conversion  of  public  funds. 1969-1975 

Gonireyance. 

subpoena  duces  tecum  to  produce  records 866 

deeds  acknowledged  or  proved  admissible  in  evidence 935 

record,  or  certified  copy,  admissible  in  evidence 935 

acknowledgment,  proof,  record  or  certified  copy  not  conclusive.  936 
conveyances  proved  on  oath  of  interested  or  incompetent  witness 

not  admissible 936 

of  land  without  the  state  admissible  in  evidence,  when,  etc 946 

exeraplication  of  record  without,  the  state  admissible  in  evidence.  947 

of  real  property  by  sheriff  under  order  of  court 718 

by  shenflF  on  sale  by  direction  in  judgment 1242 

on  judicial  sale,  to  state  name  of  person  whose  interest  sold .  1244 

sheriff's  deed  on  sale  of  realty  on  execution 1471 

relates  back  to  time  of  sale 1440 

on  death  of  coroner  who  made  sale  on  execution 1478 

effect  of  conveyance  on  sale  under  foreclosure 1632 

conveyance  of  property  of  infant  or  incompetent 2858 

not  necessary  on  sale  under  foreclosure  by  advertisement 2400 

by  corporation  void  after  petition  for  voluntary  dissolution 2430 

on  sale  of  real  property  to  pay  decedent's  debts 2776-2778 

Co-operative  Insnrance  Companies. 

change  of  name 2411,  2413,  2414 

CopTHsbt. 

of  aupreme  court  reports 249 

Coroner. 

punishment  of  misconduct 14 

not  to  practice  as  attorney 62 

powers  when  shcriflF  is  party  to  action 172 

any  one  of  coroners  may  act 173 
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Coroner  —  Continued 

arrest  of   sheriff  by    ^ 174 

county  treasurer  of  Erie  county  to  exercise  powers,  etc 181a 

how  sheriff  confined    .^ 17S^ 

place  of  confinement  of  sheriff  deemed  a  jail   176 

sheriff  entitled  to  jail  liberties  on  giving  bond   177 

liability  for  escape  of  sheriff   177 

ma^  prosecute  undertaking  of  sheriff  for  liberties 178 

duties  when  sheriff  is  plaintiff 179,     180 

liability  for   escape  of  prisoner    181 

duties,  etc.,  of  incoming  and  outgoing  coroners   189 

limitation  of  action  for  non-payment  of  money  collected 383 

for  official  acts  or  omissions   385 

amendment   of   returns    725 

execution  to  be  directed  to,  when  sheriff  a  party 1362 

redemption  of  realty  sold  by  coroner  on  execution 1477 

conveyance  of  realty  sold  on  execution  after  death  of  coroner. .  1478 
fees 3310 

to  be  taxed  on  demand  3287 

Corporations. 

for  municipal  corporations,  sec  "  Municipal  Corporatioms." 

I.  In  general;   miscellaneous  provisions. 

"  domestic  corporation  "  defined   3343 

included  in  term  *'  person  "  in  condemnation  law 3388 

included  in  "  body  or  officer  "  in  provisions  as  to  certiorari . .  2146 

may  be  fined  for  contempt 2281 

consent  of,  to  discharge  of  insolvent  debtor 215-1 

limitation  of  actions  for  penalties  against  directors  and  stock- 
holders   of    moneyed    corporations 3D4 

stock  may  be  attached 647 

notice  of  levy  of  attachment  on 619 

to  furnish   certificate  of  defendant's  intere«t  when  stock  at- 
tached     650 

sale  of   attached   stock 708 

stock  deemed  assets  in  hands  of  executors,  etc 2713 

taking  deposition  of  officers  or  directors 872 

production  of  books  and  papers  on  taking  of  deposition 872 

subpoena  duces  tecum  to  produce  books  or  papers 8(i8 

service  of  subpoena  duces  tecum 86^ 

subordinate    officer   or    employee   may    produce    on    subpoena 

duces  tecum « 8CS 

procuring   personal   attendance  of  officer  on   subpoena   duces 

tecum 869 

examination   under   supplementary   proceedings  against   judg- 
ment   debtor 2441 

service  of  order  in  supplementary  proceedings 34SJ 

corporations    prohibited    from    unlawfully    engaging   in   busi- 
ness of  conducting  litigation 77 

II.  Proceedings  to  change  name. 

may  petition  for  change 2410 

certificate  that  proposed  change  not  in  conflict  with  other  cor- 
porations  2411 

contents  of  petition  2412 

notice  of  application    2413 

petition,  etc.,  to  be  filed  with  secretary  of  state 2413 

reservation  of  proposed  new  name  by  secretary  of  state 2413 

order  authoriEing 2414 

order  to  be  entered  and  papers  filed 2414 

publication  of  order 2414 

affidavit  of  publication  to  he  filed  and  recorded 2415 

when  change  to  take  cflfect    - , 2415 

new  name  may  be  substituted  in  pending  action  or  proceed- 
ing     : 2416 

pending  actions  or  proceedings  not  affected 2416 

county  clerk  to  report  changes  of  name  to  state  officers — ...  2417 

chants  to  be  published  annually  in  session  laws 2417 

validity  of  prior  proceedings  to  change  name  saved 2415 
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■Corporatloiia  —  Contlnved. 

III.  Actions  by  and  against. 

1.  Jurisdiction, 

of  Ncyf  York  city  court 816 

of  county  court;   residence 341 

of  city  court  of  Yonkers 3203 

of  justices*   courts 2865,  2869,  2879 

2.  What  actions  lie. 

by  creditor  or  oflBcer  to  suspend  or  remove  officer. .  1781,  1782 
director  or  officer  to  be  suspended  or  removed  only  in 

action  by  attorney-general 1811 

by  judgment  creditors  for  sequestration  of  property 1784 

judgment  creditor's  action  does  not  lie  against.  .^ 1879 

supplementary   proceedings  cannot   he  had   on   judgment 

against 2463 

provisions  relating  to  actions  to  determine  claim  to  real 

property   apply 1650 

3.  Service  of  process. 

attempt  to  commence  action  to  interrupt  statute  of  limita- 
tions       899 

summons  431 

by  publication    438 

in    justice's   court    2879 

injunction  order   610 

alternative  mandamus 2071 

precept  in  summary  proceedings  to  recover  possession  of 

real  property   2240 

citation  from  surrogfate's  court 2526 

by  publication   2522 

4.  Pleading;  evidence,  etc, 

when  misnomer  waived 1777 

allegation  of  incorporation  in  complaint 1775 

when  proof  of  corporate  existence  necessary 1776 

verification  of  pleadings 625 

admissions  by  members  as  evidence  against. 839 

stockholder  not  to  act  as  juror 1180 

6w  Actions  on  bUls,  notes,  etc, 

preference  of  actions  on  notes  and  bills  of 701 

against  corporations  issuing  bank  notes,  etc 791 

bills  and   notes  of  moneyed  corporations  excepted   from 

statute   of   limitations 393 

extension  of  time  to  answer  or  demur  granted  only  on 

notice 1778 

order  for  trial  to  be  served  with  pleading 1778 

iL  Receivers;  provisional  remedies. 

in  what  cases  receiver  may  be  appointed 1810 

notice  of  application  for  appointment  of  receiver 181^*) 

order  of  arrest  in  action  against  agent   for   funds  mis- 
applied       540 

damages  sustained  by  order  of  injunction  against  officer. .     624 
Injunction  order  suspending  business  to  be  made  only  on 

notice • ;  •  •  1809 

order    restraining    director    or    officer    from    performing 

duties  to  be  made  only  on  notice • 1800 
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Corporntf  ona  —  Continued. 

III.  Actions  by  and  against  —  Continued. 

7.  In  justices*  courts. 

jurisdiction ^^ 

residence  for  purpose  of  jurisdiction 2889,  22S79 

service  of  summons   2879-2881 

order  of  arrest  against  agent  for  misappropriatitig  funds.  2806 

IV.  Peoceeoings  to  sell,  mortgage  or  lease  real  property.  

when  provisions  take  effect 839T 

to  be  had  pursuant  to  Code 3390 

jurisdiction  of  county  court 340 

contents  of  petition 3391 

verification   of   petition 3391 

notice  of  application 8392 

reference  to  take  proofs 3392 

hearing  of  application 3MS 

order  3393 

appearance  to  oppose  application 3393 

notice  to  creditors  of  insolvent  corporation 3391 

service  of  notices 3395 

power  of  court  to  make  necessary  orders 


V.  JtyoiciAL  supervision. 

action  against  directors  and  officers  for  misconduct 1761 

action  by  creditor  or  officer  to  suspend  or  remove  officer  for 

misconduct 1781,  1788 

action    against    officers    for    misconduct    to    be    brought    by 

attoi  ncy-Kcneral 1782 

sections  1781,  1782  do  not  affect  other  visitorial  powers 17R.'i 

libraries,  religious  corporations  and  schools  excepted  from. .  •   1^4 

edncationnl   institntions  excepted  from 1901 

muricipal  ^nd  political  corporations  excepted  from 1K04 

officers,  stockholders,  etc.,  may  be  compelled  to  testify.......   1806 

injunction  staying  actions  by  creditors 1806 

creditors  may  be  brought  in 1807 

advertisement  for  clnims  of  creditors J . .   1807 

when  attorney-general  must  bring  action 190S 

appointment  of  receiver 1810 

VI.  Action  in  natttrk  of  qvo  wabranto. 

by  attorney-general  to  try  right  to  exercise  franchise 1948 

to  be  brought  in  name  of  people 1984 

joinder  of   relator  as  party  plaintiff 1980 

relator  to  give  security  for  costs,  etc 1986 

compensation  of  altorncy-general  when  relator  party  to 1986 

triable  of   ni;ht  by  jury 1960 

all  claiming  to  c.\trcis.c  same  fmnchise  must  be  joined 1954 

witness  cannot  rtfu'^e  to  answer  incriminating  question 1955 

tompDrary    injunction 1955 

judgment  against  corporation  to  contain  perpetual  injunction.  1955 

collection  of  costs  from  officers  and  members 1967 

VII.  Action  by  people  to  annul. 

municipal  and  political  corporations  not  subject  to 1804 

libraries,  relitjions  rr.rpornti(.ns  and  schools  not  subject  to,,..   1^(^ 

cducntionn^   cnTK^rntion'*  not   subject  to    Ipft4 

by  attiiT-ney  f<MTcral  wlicn  lct;islature  directs 1T97 

by   leave  of   court / , 1T06 

when  attorncy-pf'nrT.l  mu«t  bring  action 1808 

grounds  of  action  by   attorney  general 1796 

application  by  attorney-general  for  leave. 1799 

triable  by  jury  ot  right IgOO 

judgment *  1901 

to  enjoin  exercise  of  cor/torate  rights , 1801 

to  provide   for  receiver,  account  and  dittritnition.  .•!! !  1801 
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Corporaftona  —  Continued. 

VII.  Action  bt  fkok.ii  to  aknul  —  Continued. 

temporary  injunction  orders •  1802 

judgment-roll  to  be  filed  with  secretary  of  state. 1808 

judgment  to  be  published 1808 

officers,  stockholders,  etc.,  may  be  compelled  to  testify 1806 

injunction    staying   actions   by   creditors 1806 

creditors  may  be  brought  in 1807 

advertisement  for  claims  of  creditors 1807 

appointment  of  receiver ' 1810 

VIII.  Actions  to  procure  dissolution. 

municipal  and  political  corporations  not  subject  to. 2S04 

libraries,  religions  corporations  and  schools  not  subject  to....  1804 

educational  corporations  not  subject  to  1^04 

groundf  of  dissolution   T^RR 

action  to  be  brought  by  attorney-general. 1786 

when  attorney*general  must  bring  action 1808 

when  creditor  or  stockholder  may  maintain  action 1786 

reference  of  issues  is  discretionary  when  action  not  brought 

by  attorney-general 1012 

when  referee  to  be  appointed  by  court 1012 

temporary    injunction 1787 

•    modifying  temporary  injunction 1787 

appointment  of  temporary  receiver;  powers 1788 

additional  powers  to  temporary  receiver 1780 

appointment  of  permanent  receiver;  powers 1788 

when  stockholders,  etc.,  may  be  made  parties 1790 

judgment  to  provide  for  distribution  of   property 1793 

judgment  for  unpaid   stock   subscriptions,  when  stockholders 

are   parties .1794 

judgment   to  enforce   liability   of   directors   and   stockholders 

wnen  assets  insufficient   1796 

sections  1785-1795  do  not  affect  special  statutory  provisions...  1796 

appointment  of  referee 1012 

officers,  stockholders,  etc.,  may  be  compelled  to  testify 1805 

injunction  staying  actions  by  creditors 1806 

creditors  may  be  brought  in " 1807 

advertisement  for  claims  of  creditors 1^7 

appointment  of  receiver 1810 

IX.    PROCXEOINQS  FOK  VOLUNTARY  DISSOLUTION. 

"  Stockholders  "  includes   "  members  " 2431 

libraries,  churches  and  schools  or  academies  excepted 2431 

when  majority  of  directors  may  petition '. .  2419 

when  directors  or  stockholders  cqualV  divided 2420 

when  majority   of   stockholders   direct 2420 

certain  corporations   excepted ■ 2420 

contents  of  petition 2421 

inventory  and  schedule  to  be  annexed 2421 

verification  of  petition  and  schedule 2422 

presentation   of  petition 2423 

order  to  show  cause 2423 

^pointment  of  temporary  receiver;  powers 2423 

injunction  staying  actions  by  creditors 2423 

appointment  of   referee 2423,  2420 

publication  of  order  to  show  cause 2424 

service  of  order  to  show  cause  on  creditors  and  stockholders. .  242.5 

hearing 2426 

decision  or  report 2426 

order  for  transmission  of  original  papers  to  court  or  referee. .  2427 

amendment  of  schedules 2427 

motion  for  final  order 2428 
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IX.  Pbocskdingb   poa  voluntary  oisiolution  —  Continued. 

notice  of  motion  for  final  order 2429 

appointment  of  receiver  ..^ 1810 

final  order  dissolving  and  appointing  receiver 2429 

power  of  receiver  to  hold  real  property 716 

relief  of  receiver  from  omissions  and  defaulta 242fif 

confirmation  of  acta  of  receivers 2429 

transfers  of  property  after  fiiuig  petition  void 2490 

commissions  of  receiver 2431a 

final  accounting  of  receiver   2431h 

application  by  attorney-general  for  order  to  show  cause ....  2431b 

X.    EKFOaCING   STOCKHOLDBSS'    LIABILITY. 

service  of  summons  on  stockholders  by  publication 438*  439 

misnomer  of  stockholder  defendant 1831 

sections  1790-1796  do  not  affect  special  statutory  provisions..  1796 

in  action  by  creditor  to  dissolve  corporation 1790 

judgment   for   unpaid   subscriptions  when   stockholders 

are  parties ^I^ 

judgment  when  assets  are  insufficient 179G 

action  by  creditor  to  enforce  liability   1T91 

account  of  property  and  debts  of  corporation 1792 

apportioning  liability    1792 

jU.    FOKEIGN    COBPOKATIONS. 

defined      3343 

validity  of  meeting  within  this  state  not  affected 1779 

1.  Jurisdiction. 

actions  against 1780 

by  one  foreign  corporation  against  another 1780 

by   non-resident  against 1780 

of  N.  Y.  city  court 815 

2.  Service  of  process. 

of  summons  432 

on   designated   agent    432 

designation  of  agent  to  receive  service  of  summons  ....  432 

proof  of  designation  of  agent 432 

copy    of    designation    of    person    upon    whom    to    make 

service,    as    evidence     9Sla 

change  of  place  of  service  by  designated  agent 4S2 

revocation    of    designation    of    agent 43t! 

of   summons   by    priblication   on .438,  439 

of  notice  of  sale  under   foreclosure  by  advertisement..  2389 

of    surrogate's    citation    by    publication 2522 

3.  ,Actions  by  and  against, 

when  foreign  corporation  may  sne ^.  .•  17T9 

cannot  sue  on  debt  invalid  by  laws  of  state  of  organixa-      

tion   IJJJ 

verification   of  pleadings o» 

allegration  of  incorporation 1T75 

director  or  officer  to  be  removed  only  in  action  by  at- 
torney-general      ;  •  •   l?l?^»  1812 

action  by  attorney-general  to  try  right  to  exercise  privi- 

leges  within  state 5jS 

books  arc  presumptive  evidence * 929 

certified  copy  of  oook  mav  be  offered  in  evidence 930 

verification  of  copy  of  book  of -SI 

security  for  costs 8268,  3270 

'Vdgment  by  default  on  service  by  publication 1217 
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Corporations  ^  Continued. 

XI.  FoKBicN  coRFOMATioNs  —  Cotitinucd. 

4.  Provisional  remedies;  receivers. 

attachment  in  actions  against  .- 686 

in  justice's  court   2906 

unpaid  subscription  to  stock  may  be  attached 646 

when  judgment  enforceable  only  against  attached  prop- 
erty      707 

injiinction  order  suspending  business  to  be  made  only  on 

notice    1809.  1812 

in  what  cases  receiver  may  be  appointed 1810,  1812 

Goata. 

judge  not  to  be  interested  in 47,      49 

I.   To   WHOM    AMD    WIfBN    AWAKDBD. 

when  plaintiff  entitled  of  course 3228 

when  recovery  is  less  than  $50  .' 3228 

agamst  detendantt  served  with  notice  of  no  personal  claim..    423 

to  defendant  of  course 3228 

in  New  Yoiic  and  Kings  counties  when  recovery  under  $500.  3228 

in  New  York  city  court  when  recovery  under  £250 3228 

in  Kings  county  court  when  recovery  under  $250 3228 

when    discretionary 3230 

on  judgment  for  one  of  several  defendants 3229 

when  several  actions  brought  on  same  instrument 3231 

when  different  parties  prevail  on  different  issues 3234 

increased  damans  not  to  carry  increased  costs 3257 

after  offer  of  judgment  by  defendant 738 

after  offer  to  compromise   counterclaim 739 

after   sufficient  tender 733 

when  tender  accepted 734 

tender  to  include  costs  to  date 731 

on  confession  of  judgment 1275 

on  submission   of  controversy 1280,  1281 

on  judgment  for  part  of  claim  admitted 511 

on  application  for  judgment  on   frivolous  pleading. .. ._ 637 

on  order  for  new  trial  for  failure  to  file  decision  within  time 

limited   1010 

not  awarded  against  municipal  corporation  unless  claim  pre- 

aented   before  action 3245 

against  person  suing  or  sued  in  rei>resentative  capacitv . . . .  ^ .  3246 
of  proving  genuineness  of  paper  after  demand  for  admission 

thereof 735 

of   action   brought    on    discontinuance   in   justice's   court   on 

answer  of  title 3235 

on  remission  of  fine  or  penalty  by  county  court 352 

as  condition  of  adjournment  of  trial 3255 

payment  of,  as  condition  of  exoneration  of  bail 601 

no  costs  at  trial  of  title  by  sheriff's  jury 109 

not  to  be  taxed  in  proceedings  before  court  of  claims 274 

counsel  or  attorney  fees  not  allowed  in  court  of  claims 274 

party  testifying  not  entitled  to  witness  fees. 3288 

attorney  testifying  for  client  not  entitled  to  witness  fees....  3288 

IT.  How  awakdbd;  judgment;  collxction. 

decision  or  report  to  award 1022 

power  of  referee  to  award 1018 

clerk  to  insert  amount  in  blank  in  final  judgment 1231 

judgment  against  executors^  etc 1835,  1^6 

HI.  Amount. 

special  provisions  not  affected 3261 

amount   of   costs   generally • 3251 

lount  when  discretionary « 3280 
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Costs  —  Continued* 

III.  Amount  —  Continued. 


upon  settlement » r. ■••••••••.•.... 

as  condition  of  adjournment  of  trial 3255 

when  recovery  less  than  $50 8228 

on   confession    of   judgment 1275 

increased  damages  not  to  carry  increased  costs 3257 

clerk's  fees  in  civil  actions 330] 

additional   allowance   in   difficult  cases 3253,  32^4 

certificate  entitling  party  to  coett  or  increaaed  costs 3246 

disbursements  to  be  included 


IV.  In   sfbcial  actions. 

In  aid  of  attachment, 

in   action   by   plaintiff •••••••••••••••••••••••••••     6T7 

Action  to  charge  joint  debtor* 

how  awarded .^ ^ 1941 

Action  to  determine  claim  to  real  property, 

on  defendant's  default 1645 

Creditor's  action  against  hctrs,  etc. 

sheriff's  fee  on  execution  may  be  taxed  against  each  de- 
fendant    1839 

apportionment  among  defendants •  1838 

Divorce.  _^ 

award  of,  by  interlocutory  iudgment   liil 

docketing    interlocutory    judgment    awarding 1774 

execution  not  to  isr;ue  until  nnal  judgment Iii4 

Dower. 

fees,  etc.,  of  commissioners  or  referee  to  admeasure....  1612 

Ejectment 

when  judgment   taken   against  one  subject  to   rights  of 

others ••» 1519 

by  grantee  of  lands  held  adversely,  suing  by  grantor 1501 

Foreclosure. 

on   dismissal   of  complaint  on   payment   of   interest  and 

part   of  principal  due 1634 

additional  allowance  to  plaintiff  in  forclosure,  ete..   8252,  3254 

taxation  of 2403 

on  foreclosure  by  advertisement 2401,  2402 

Matrimonial  actions. 

allowance  for.  in  action  for  divorce  or  separation 176& 

award  of,  in  divorce  or  separation ..«•... 1769 

to  co-respondent  in  action  for  divorce..* •••••••..  1757 

Mechanics*  liens, 

actions  to  f  orec1o<(e  tn  courts  of  record 3411 

in  courts  not  of  record •••#«■••••..  Mil 

Partition. 

where  «a1e  has  been  had • ••,••...  1579 

on  judgment  of  actual  partition 15S9 

collection  against  unknown  owners  on  actual  partition....  1599 
fees  and  expenses  of  commissioners. •..••••••••••••••«, 
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Coits  •*-  Continvedt 

IV.  In   vnoAL  actions  ^-  Continued. 

Actions  by  or  against  state  or  public  olfteer, 

action  by  state  for  beneHt  of  municipality S248 

action  by  people  on  relation  of  private  person 3242 

on   consolidation  of   actions   by   people   against   different 

defendants 1»89 

judgment  may  be  taken   against   state 1985 

execution  not  to  issue  against  state. , . .  1085 

payment  of  costs  against  state  or  ptiblic  officer S241 

on  judgment  of  ouster  from  office 1^6 

individual  liability  for  costs  of  action  In  nature  of  quo 

warranto   against   corporation 1987 

against  school  officer  or  supervisor 3244 

increased  costs  to  defendants  sued  for  official  acts. .  3258,  8250 

V.  On  state  w«its. 

on  alternative  mandamus  are  discretionary ,. 2086 

on  peremptory  mandamus  to  be^  awarded  as  on  motion 2086 

not  to  exceed  $50  and  disbursements 2086 

on  prohibition  to  be  awarded  as  on  motion • 2100 

not  to  exceed  $50  and  disbursements 2100 

en  certiorari  to  review  in  discretion  of  court 2143 

not  to  exceed  $60  and  disbursements 2148 

non-payment  punishable  as  contempt  when   awarded  by  final 

order 2007 

VI.  Of  motions. 

of  motion 779 

collection 779 

execution 770 

stay  for  non-payment 770 

taxation  on  final  judgment , 779 

may  be  awarded  absolutely  or  to  abide  event 3236 

how  collected  when  awarded  to  abide  event 779 

on  application  for  judgment  on  frivolous  pleading.  ...•..••.•  637 

fees  of  referee  to  superintend  discovery  oi  book. 807 

proceedings  to  punish  for  contempt  not  a^ected. 770 

ViL  Intkelocutory  costs. 

on  Issue  of  law..-......^ ••• • «...  3232 

collection 3233 

no  arrest  for  non-payment,  except,  etc ; 15 

award  of,  by  interlocutory  judgment •• •••»•..  1231 

VXII,  On  appeal. 

provisions  not  applicable  to  costs  os  appeal 3237 

from  final  judgement 3238 

from   interlocutory  judgment  or  order 8230 

on  appeal  to  supreme  court  or  appellate  division 3251 

damages  for  delay  by  way  of  costs  in  court  of  appeals. .  8291,  3254 
expenses  of  reference  on  justification  under  undcrtaliing  on 

appeal  to  court  of  appeals , , 1338 

on  appeal  by  plaintiff  from  Judgment  for  defendant  in  con- 
demnation  proceeding ,. 3376 

from  surrogate's  court 2549,  ^560,  2589 

from    justice's    court 3047,  3060,  3063,  3066,  3067 

on  new  trial,  on  appeal  from  justice's  court 3070,  3073 

to  supreme  from  N.  Y.  municipal  court. 3213 

Liability  for  costs. 

special  provisions  not  affected , .. ,,  3250 

executor  or  administrator •..• «••«•••«•».....  1886 

11U'< 


OOBte  —  COAtlAV«d« 

IX.  LxABZUTY  roK  COSTS «- Contintie<L 

transferee   of  cause  of  action... ••••••...  8241 

against  infant  plaintiff  collectible  from  guardian  04$  litem.  400,  3249 

guardian  ad  htem  of  infant  defendant  not  liable 477 

poor  person  not  liable  for 461 

costs  to  poor  person  payable  to  attorney 467 

action  by  poor  person  not  stayed  for  non-payment  of  costs  of 

former    action *^ 461 

action   by   executo;^,   trustee,   etc.,   against   beneficiary   to   re- 
cover costs ldl€ 

against  attorney  for  pleading  scandalous   matter 545 

Imprisonment  for  non-payment  of  interlocutory  casts  awarded 

against    attorney 15 

liability  of  attorney  when  defendant  entitled  to   require   se- 
curi^. ....•^.••. ..••.....  3278 

X    In  special  procbbdimgs. 

power  to  award;  amount -.. 3240 

when  person  recovering  deemed  a  judgment  creditor.  •••••••.  2432 

Supplementary  proceedings, 

to  judgment  creditor • ••••••••••••••••••••.••  2155 

to  judgment  debtor  • •••••••••••••••••••••••.••  2456 

Condemnation  proceedings, 

when  awarded  to  defendant  •••••• 3360 

against  defendant  on  trial  of  issues ...•.••••  8372 

01  guardian,  committee,  etc ••..  3372 

on  appeal  by  plaintiff  from  judgment  for  defendant 3376 

when  awarded  to  owners ••  3372 

when  compensation  does  not  exceed  $50 •.•  3379 

additional  allowance  to  owners ••••..  3372 

on  discontinuance. •,..  3374 

For  appointment  of  committee  of  incompetent, 

on  final  order  appointing  committee ••,••••••••. 

on  dismissal  of  petition ••••••.. •••••••. 

of  proceeding  on  behalf  of  state. •..••••• •••••••. 

Contempt. 

may  be  ordered  paid  out  of  recovery  on  undertaking 2290 

Summary  proceedings  to  dispossess, 

amount  of  costs  and  fees 22S0 

amount  in  proceedings  founded  on  forcible  entry  or  de- 
tainer  2250 

execution.  •  • • • # 22B0 

Arbitration. 

on  entering  judgment  on  award. •••••.••.•• «••  2373 

on  vacating  award .•••• •••••.  2377 

liability  for,  on  revocation  of  submission. ••• •••« 


T0  discover  death  of  life-tenant, 

when  awarded,  amount •••••••• ••••• 8316 

on  dismissal  of  petition ••••••••••••••• 


Proceedings  by  insolvent  debtors, 

on  contested  application  for  discharge 2167 

on  petition  for  exemption  or  discharge  from  arrtrt 2108 

1198 
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IKDSX. 

Costa  —  ContlAved* 

X  In   special  raocEXDiNOS  —  Contliiiwd. 
To  enforce  liens  on  vessels, 

amount.  ••  ••..••• •••••••••••••••••••••••••••••  84S9 

XL  SXCUKXTY   FOR   COSTS. 

when  defendant  may  require ..,  8268,  8268 

when  two  or  more  plaintiffs  sue. 8270 

when  discretionary  with  court. • 8271 

•  order  to  give  security .•••.. 3272 

requisites  of  undertaking ...••.••••.., 3273 

notice  of  exception  • 3274 

notice  of  justincation 3274 

justification  of  sureties  3275 

allowance  of  undertaking 3275 

order  for  additional  security 3276 

dismissal  for  failure  to  give , 3277 

liability  of  attorney  for  costs.. 3278 

provisions  applicable  to  special  proceedings 8279 

In  New  York  city  court, 

notice  of  exception  to  sureties • • 8168 

notice  of  justincation  • •••••••••••• 8168 

XII.  Taxation. 

how  taxed 3262 

clerk  to  insert  amount  in  judgment 3202 

when  additional  allowance  to  be  computed  by  clerk 3262 

notice  of  taxation 3263 

in  N.  Y.  city  court 3161 

may  be  taxed  without  notice 8264 

notice  of  retaxation 8264 

order  for  retaxation 8264 

review  of  taxation 3265 

duty  of  taxing  officer • 8266 

affidavit  as  to  disbursements. 8267 

fees  to  be  taxed  on  demand.*..... 8287 

KilL     In  surrogate's  coukt. 

discretionary,    except,    etc 2558 

only  actual  expenses  when  estate  less  than  $1,000 2.357 

costs  awarded   by   decree   include  disbursements 2550 

to  be  fixed  by  surrogate  and  inserted  in  decree 2550 

upon    orders     235fi 

collection    of    2556 

on  m Jtion  for  new  trial  before  surrogate 2561 

of  course  to  successful  party  on  trial  by  jury 2558 

on  jury  trial  same  as  in  supreme  court 2560 

on  petition  to  produce  will  lost,  destroyed  or  concealed 2621a 

may  be  made  payable  by  party  or  out  of  fund 2537 

unsuccessful  contestant  of  probate  not  entitled  out  of  estate. .  2668 
stenographer's  minutes  on  probate  contest  may  be  charged  on 

estate  , 2558 

of  proceeding  to  compel  payment  of  funeral  expenses 2729 

of  reference  of  disputed  claim  against  decedent's  estate 2718 

on  appeal ^ 2580 

same  as  in  supreme  court , 2560 

from  order  on  motion  for  new  trial.... , 2649 

discretionary  allowance  on  contested  and  uncontested  decrees.  2561 

trial  fee  for  each  day  exceeding  two 2661 

additional  allowance  for  preparing  and  settling  accounts 2Sifi2 

allowance  upon  sale  of  real  property  to  pay  decedent's  debt..  25a3 

is  in  lieu  of  commissions 2601 


IMDBX. 

Costa  —  Contlnved* 

XIII*  In  BUutoGATs's  couKT  —  ContlntMd. 

lees  of  appraiser  •••• •••••••••••••••••• 

of  referees  same  as  in  supreme  court* ...d** 2506 

of  officers  for  services  same  as  in  supreme  court.  •••••  2S06 
of  witnesses  same  as  in  supreme  court.... •••••**•*•••  2B66 

•arrogate  not  to  charge  or  receive  fees. ......* ••.*.  2567 

mileage  of  surrogate  for  taking  testimony  out  of  court.  ....••  25C7 
fees  for  copies  of  papers ••• * •*.•••..•  2567 

XIV.  In  JVmCES*  COUKTS. 

to  prevailing  party  ....««•••••••••«••#•••••*•*••*•••*•••••  3074 

what  costs  consist  of. ...•.••. •...•• ••  9074 

when  allowed  to  neither  party ••*•*..• «...  3075 

on  judgment  after  verdict  or  decision.* •  3014 

on  judgment  of  nonsuit. 3013 

on  discontinuance  on  answer  of  title  to  r«al  property •  2854 

on  dismissal  when  title  to  realty  pleaded  by  plaintiff..  ••••.••  2956 

in  action  of  replevin 3075 

on  demurrer , ••..•...  3077 

amount  limited.  , 9076 

taxation 3078 

increased  costs  in  actions  on  official  acts .*••••.• 3079 

on  judgment  for  one  of  several  defendants 3080 

recovery  of  costs  wrongfully  collected ; AMI 

on  decision  for  person  answering  in  proceeding  for  sale  of 

stray 3006 

on  transfer  of  action  to  another  justice • ...••.•...  3152 

in  action  on  judgment 3154 

guardian  ad  litem  of  infant  plaintiff  liable • 2887 

guardian  ad  litem  of  infant  defendant  not  liable 2^g 

fees  on  attachment  for  defaulting  witness 2972 

payment  of,  on  service  of  notice  of  appeal .......'. S047 

setting  off  costs  and  recovery  on  determination  of  appeal....  3059 

costs  below  included  in  disbursements  Oil  appeal. • 3060 

of  appeal  when  new  trial  ordered. • 3063' 

to  whom  awarded  on  appeal t. ...... ...••.••*.. 3066 

amount  of  costs  on  appeal 3067 

award  of,  on  new  trial  on  appeal. •••... 8O70 

amount  on  new  trial  on  appeal 3073 

on  offer  to  compromise  alter  return  on  new  trial 3072 

New  York  municital  court. 

on  aopeal  to  supreme  court  -. 3213 

Brooklyn  justice's  court. 

on  removal  of  action  to  county  court  of  Kings 


CountercIaJ  m . 

See,  also,  "  Pleading." 

answer  may  set  up 500 

when   allowed   .....e 501 

in  actions  on  assigned  claims    502 

by    trustee    ^ 502 

by  defendant  sued  in  representative  capacity •••• 505 

laoo  * 


CMiaiterclalu  —  Continued. 

oa  dccedent'a  debt  in  action  by  exeontor^  etc ••••••••••••  80€ 

liinitation  of  action  must  be  pleaded  in....#..«<M....».«.«*«...«  418 

cannot  be  founded  on  title  barred  by  adverse  posscssiofi.*.*.*.*  366 

^                           on  cause  barr«,d  by  limitation • 397 

several  counterclaims  may  be  pleaded.  ......•• 507 

each  to  be  separately  stated 507 

equitable  counterclaim  may  be  pleaded .•  507 

▼erification .of.  counterclaim  only. •....••.. • 527 

provisional  remedies  on • • 720 

plaintiff's  offer  to  compromise..... 789 

in  action  for  divorce  or  separation..*... •  1770 

in  action  to  charge  Joint  debtor  not  served. •  •  •  •  1939 

demurrer  to,  see  *'  DBMURaBR." 

reply;  contents. 514 

judgment  for  failure  to  reply 515 

I                  ^^yy  ™^y  ^^^  ^P  ^^o  ^^  more  avoidances 517 

striking  out  for  disobedience  to  order  for  discovery  of  books,  etc  808 

deeoMd  action  for  purpose  of  trial  by  jury. 97-5 

judgment  on. • •  503 

demand  for  affirmative  relief  on 509 

judgment  for  affirmative  relief  on 504 

on  counterclaim  for  less  than  plaintiff's  demand 512 

execution  on  judgment  against  executors,  etc. • *.••..<••••  606 

Jn  New  York  city  court, 

what  may  be  pleaded ••••••••••«••••••••  8174 

In  justices*  courts. 

answer  may  set  up 2938 

when  allowed t 2945 

demurrer 2939 

of  party  suing  or  sued  in  representative  capacity 2946 

when  neglect  to  plead  bars  action 2047,  2948 

I  judgment 2949 

in  summary  proceeding  to  dispossess 2244 

'       Counties. 

seal  of  county  clerk  seal  of  county 28 

proof  of  acts,  resolutions,  etc.,   of  supervisors 941 

excepted    from    judicial    supervision 1804 

I                  not  subject  to  action  to  dissolve  or  annul  corporation 1804 


!  jurisdiction  of  surrogate's  court  in  new  or  altered 2479,  2480 

j                  preference  of  actions  by  or  against . . . .- 791 

I                  jurors  not  disqualified  because  residents  or  taxpayers 1179 

order  of  arrest  in  action  for  funds,  etc..  of 549 

attachment  in  action  to  recover  funds  of 637 

action  by  state  to  recover  public  funds,  see  **  Municipal  Corpo- 

lATIONS." 

excepted  from  jurisdiction  of  justice's  court 2863 

supervisors  need  not  give  security  on  appeal 1313 

I                 taxpayer's  action  to  prevent  illcfi:al  acts 1925 

officers  may  sue  on  cause  arising  before  term 1026,  1028 

action  as:ainst  officers  on  causes  arisinj?  before  their  trrm.    1927,  1028 

jurisdiction  of  justice's  court  over  actions  by  or  against  officers.  2865 

costs  when  action  brought  by  state  for  benefit  of  county 3243 

County  charges. 

.  printing   of   calendar    • 20 

exoenses  of  proceedings  to  remove  attorney   68 

stenographers'  salaries,  fees,  etc 88 

salaries  of   criers,    interpreters,  and   court  attendants,   in 

Queens    county 91,  94.  96 

salaries  of  stenographers , S5S-.361 

compensation  of  clerks  in  surrogate's  office 2508 

books  for  record  of  notices  of  pendency  of  action 1672 

1201 
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Oonntr  Clerk. 

when  included  In  term  *'-«Ierk"..« •••••••••^••••••••••« 

•eai  is  seal  of  supreme  and  county  courts ••••••••••••••       21 


is  seal  of  county 


provision  for  new  seal •••••••       SO 

appointment  of  special  deputy  clerks  to  attend  terms 80 

destruction  of  papers  by  order  of  court • •       21 

designation  of  new  jail  to  be  filed  with • 135 

to  serve  designation  of  jail  on  sheriff 137 

certificate  of  sheriff's  election 182 

annual  return  of  changes  of  name 2418 

duties  in  foreclosure  by  advertisement 2300,  2300,  2408,  3304 

judgment  book;  entr^  of  judgments 1236 

docket  books;  docketing  judgments 1245-1272 

entry,  etc.,  of  judgment  by  confession 1275,  1276 

docketing  transcript  of  justice's  judgment 3017.  3021.  ^022 

judgment  of  Albany  city  court  and  Tror  justice's  court. .  3225 

authentication  of  transcript  from  justice's  docket  book. 080 

issuing  execution  on  justice's  judgment 3043 

homestead  exemption  book • 1308 

record  of  certificates  of  execution  sales 1430 

notices  of  pendency  of  action 1672,  1674 

orders  appointing  receivers  in  supplementary  proceedmn.  2470 

wills  of  real  property 2^3,  2634 

to  make  and  certify  to  searches 061 

without  charge  to  certain  state  officers 3290 

subpoena  duces  tecum  to  produce  records 866 

fees  generally ..•• 3304 

in    New    York    and   Kings  county 3305 

to    be    taxed    on    dcmnna 3287 

salaried   clerks  to  account   for   fees 3285 

fees  of,  for  entries  of  moneys   deposited   with  county  treasurer.    3306a 

County  Co-operative  Insurance  Companies. 

change  of  name 2411.  2413,  2414 

Connty  Conrt. 

construction  of  provisions  relating  to .•••• • 3342 

new  trial  in,  on  appeal   from  justice's  court,  see  "JusTicx  op 
THE  Peace;  "  "  New  Trial/' 

costs  when  several  actions  brought  on  same  instrument 8231 

appeals  from,  to  appellate  division • 1340,  1357 

I.  Constitution  op  court. 

a  court  of  record • ••  9 

seal  of  county  clerk  is  seal  of  court • 27 

always  open  for  business 355 

justice  of  supreme  court  may  make  orders  in •  854 

county  judge  of  another  county  may  make  orders.  • 354 

appointment  of  terms •  365 

place  of  holding  terms 356 

adjournment  of  term  to  another  place 355 

publication  of  appointment  of  terms 366 

drawing  and  notification  of  jurors. 357 

clerks  to  county  judges  of  Kings. 


appointment  and  comoensation  of  stenographers.........  858.    ifl 

stenographers  for,  in  Kings  and  Queens  counties  •••.••.4.,     359 
interpreters   for,   in   Kings  county 


II.  Jurisdiction. 

f  domestic   cor 


jurisdiction    340 

residence  of  domestic   corporation 311 
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C^mntr  Co«vt  —  Comtlaued* 

II.  Jurisdiction  —  Continued. 

jurisdiction  co-extensive  with  tuproBie  eoarl.««*»«.*«**««««*    $48 

may  send  process  to  any  county ••••«••••••«•    847 

power  to  appoint  receiver • • 718 

may  authorize  guardian  or  committee  to  agree  to  partition...  1600 

1592 
orer  applications  by  Insolvent  debtors  for  discharge,  exemp- 
tion, etc 2160,  2188.  2201 

appointment  of  trustee  for  criminal  prisoner 2210 

over  person  and  property  of  incompetent  persons 840,  2820 

proceedings  for  change  of  name 2410 

new  action  after  plea  of  title  to  realty  in  justice's  court 2963 

account  of  district  attornejr  to 1968 

non-resident  plaintiff  to   give   security   for  costs 3268,  3289 

costs  in  Kings  county  when  recovery  under  $250 3228 

III.  POWBKS  AND  DUTIES  OV  COUNTY  JUMl. 

If  jud^  disqualified,  special  proceeding  to  be  eontlnued  !n  ad- 
joining county. S2 

has  powers  of  justice  of  supreme  court  at  chambers 241 

possesses  power  of  supreme  court  justice  over  actions  in 848 

.  disability  of  county  judge 842 

ma^  apix>int  temporary  court-house 43 

designation  of  temporary  jail  by 136,  186,     144 

to  attend  drawing  of  jurors 1044,  1040 

when  to  act  as  surrogate  during  vacancy  or  disability • .  2484 

when  and  where  to  hold  surrogate's  court 2606 

compensation  when  acting  as  surrogate .._..  2408 

€jr  parte  orders  by 772,    773 

may  make  order  for  service  of  summons  by  publication 440 

may  grant  order  of  arrest 660 

power  of  jud^e  in  special  proceedings •••.•• 840 

to  remit  forfeited  recognizances.... 360,    851 

to  remit  fines  and  penalties 850,  861,    853 

notice  of  application  to  remit  fine  or  penal^....     362 

costs  on  remission 362 

discharge  of  person  imprisoned  for  non-payment  of  fine.     363 
to  discharge  witnesses  arrested  in  violation  of  privilege.     862 

to  grant  order  to  take  deposition  within  state 872 

to  grant  order  to  take  deposition  without  state. .......     680 

to  issue  subpoena  for  witness  on  deposition  to  be  used 

without  the  state 916 

to  Issue  habeas  corpus  to  testify 2009-2011 

to  issue  habeas  corpus  or  certiorari  to  Inquire,  etc.  2017,  2018 
to  issue  warrant  to  bring  up  prisoner  about  to  be  re- 
moved  2064 

to  take  bail  pending  appeal  on  habeas  corpus  or  cer- 
tiorari      2000,  2061 

when   holding  court   in    another   county 356 

duty  to  issue  habeas  corpus  or  certiorari  without  application.    202.1 

summary  proceedings  to   dispossess  before 2234 

supplementary  proceedings  may  be  brought  before...   2484,  2504 

tV«  KbMOVAL  of  ACTIONS  TO  Oft  FftOtC. 

to  supreme  court  on  disabilitv  of  county  judge. •••••• 842 

to  supreme  court  to  change  place  of  triu 848 

effect  of  order  of  removal ..••.......•     844 

appeal  from  order  of  removal ...•• •....••     844 

stay  of  proceedings  to  permit  removal 346 

process,  undertakings,  etc.,  not  impaired  bv  removal 346 

to,  from  local  courts  of  Hudson,  Utica  ana  Oswego 3200 

from  juitice's  court  to  Kings  county  court 2984 

4«  -'« 


INDBX. 

County   Treasurer. 

fines,    recognizances,   etc.,    collected  by  district  attorney  to  be 

paid   to 1967 

when  to   be  public  administrator   ex  officio 2BC5 

may   apply   for  appointxnent   of   temporary  administrator 2f»70 

fees   . 3321 

provisions  relating  to  sheriff's  bond  apply  to  actions  on  bond.  IS'89 

to  exercise  powers  of  coroners  in  £rie  county 181a 

fees    of    county    clerk    for    entries    of    moneys    deposited    with 

county  treasurer    ...« t 3306a 

Court  funds. 

to  receive  money   paid   into  court 745 

title   to  securities   representing 749 

action   by,   on   securities 749 

transfer  of  securities  on  death,  etc 750 

books  of   account • 752 

annual    report 753 

to  receive  money  paid  into  surrogate's  court 2" 37 

service  of   order   to   pay  money 1S87 

leave  to  sue  on  bond  for  failure  to  pay  money,  etc....  18^7 

commissions  on   money  paid  into  court 3321 

Court  of  Appeals, 

I.  Powers;   terms;   officers,   etc. 

a  court  of  record 2 

seal  continued    27 

j:overnor  may   change  place   of   holding '. 38 

judge  not  disaualified  when  policyholder  of  insurance  company.'  46 

power  to   make   rules 198 

times  and   places  of  holding  terms 196 

may  be  held  in  any  building 197 

adjournments 197 

appointment  of  officers    198 

clerk  of  court  to  give  bond 199 

to  take  oath    199 

office 199 

to  anpoint  de^mty    200 

powers  ana  oath  of  deputy  clerk 200 

clerk   may   employ   assistantfi 201 

appointment  of  special   deputy  clerk 201 

of   clerks   for   judges 202 

offices   for  judges    203 

reports  of.  sec  "  State  Reporter." 

fees  of  clerk   3300 

clerk  to  account   for  and  pay  over  fees 3283 

II.    JURISDICTIOW. 

appeals   from  final  judgments  and  orders 190 

appeals   from   orders  granting  new   trials  on  exceptions 190 

questions   allowed   and  certified   by  appellate   division 190 

no  apueal  in  actions  in  other  than  supreme  court,  etc.,  unless 

certified 191 

from    unanimous    judgment    of    afTirmance    in    certain 

cases,   unless  allowed 191 

limited  to   review   of  questions  of  law 191 

decision  that  finding  of  fact  is  supported  by  evidence 191 

III.  Appeals  to.     See  "Appeals. —  III.     To  court  of  appeals." 
Court  of  Claims. 

See  "  Board  of  Claims."  • 

Conrt-Honfie. 

sale   of   liquors  in,   prohibited 32, 8S 

change   of   place   of  holding  court 38--4S 

designation    of   temporary 43 

trial   elsewhere   than   at  court-house 37 

Courts. 

Sec,  also,  "  Officers." 
judges,   sec   "Judges." 
rules  of,   see  **  Rules." 
punishment  of  contempt,   see   *'  Contempt  or  Court." 


INDBX. 

Courts  • —  Contlnned. 

I.  Gbneral  provisions. 

referred  to  in  this  act • •  1-S 

jurisdiction  and  powers  continued 4 

sittings  to  be  puolic,  except,  etc 5 

not  tc  sit  on  Sunday,  except,  etc 6 

adjournment  on  Saturday  to  be  orer  Sunday 6 

action,  etc.,  not- discontinued  by  -vacancy  in  judge 25 

judge  oat  of  office  may  settle  case  or  exceptions 25 

special  proceeding  before  one  judge  continued  before  another 

in  New  York  and  Kings 29 

seals 27-30 

adjournments 34-36 

failure  or  adjournment  does  not  abate  action,  etc 44 

judges  not  to  practice 49 

attendants. 95-99 

summons  must  specify 417 

amendment  of  returns  by  subordinate  courts,  etc 725 

what  included  in  '*  body  or  officer  **  in  provisions  as  to  cer- 
tiorari to  review,  etc 2146 

II.  Courts  or  rxcoro. 

enumerated 2 

power  to  issue  subpoenas  to  witnesses 7 

to  administer  oaths 7 

to  make  new  process  and  forms  of  proceedings 7 

seals  in  use  continued 27 

rooms,  fuel,  etc.,  to  be  furnished 31 

liquors,  etc.,  not  to  be  sold  in  co«irt<hou8C 82 

puniahment  for  sale  of  liquors 33 

adjournment  to  future  day 34 

of  term  for  absence  of  judge 35 

of  term  by  direction  of  judge •    36 

trials  elsewhere  than  at  court*hou8e 37 

governor  mav  change  place  of  holding 38,      39 

judge  may  change  place  of  holding 40 

adjournment  of  actual  session  to  another  place 41 

change  of  place  for  holding  in  city  of  New  York 42 

trial  commenced  may  be  continued  b^ond  term 45 

trial  terms  for  actions  on  contract *£i'^ 

appointment    of    criers 91 

sheriff  to  act  as  crier 92 

attendants 95-»l) 

compensation   3312 

clerks  of  judges  disqualified  as  referees,  commissioners,  etc..  1024 

ni.  Courts  not  or  record. 

enumerated % 

limitation  of  action  on  judgment  of 882 

attempt  to  commence  action  in,  under  statute  of  limitations.. .  400 

jurisdiction  of  action  to  foreclose  lien  on  chattel 1737 


Co^ 


of  seisin,  when  cause  of  action  accrues  for  breach •.*.....     881 

against  incumbrances,  when  cause  of  action  accrues  for  breach.     381 


Creditor. 


of    decedents,    see    "  Dbckdents'  Estates;  "  "  ExEct^Tois  and 

AOM  IN  ISTR  ATOSS." 

term  defined  in  surrogate's  practice , 2614 

publication  of  order  to  present  claims 786 

*  1205 
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INDBX. 

Cr«dlton**  Aetloiuk 

I.    Bt  judgment  CRXDITOK  to  0I8C0VBK  AND  ATPLT   PKOPSSTT. 

jurisdiction  of  county  court  .».. 840 

maintainable  on  return  of  execution  unsatisfied 1871 

.  to  reach  surplus  value  of  homestead 1402 

to    enforce    execution    for    necessaries,    wages,    etc.,    against 

earnings,  trust  income,  etc  IWl 

does  not  lie  against  domestic  corporation 1879 

relief  procurable  in 1871 

joint  property  may  be  reached 1871 

property  exempt  from  execution  cannot  be  reached 1879 

trust  fund  created  by  third  person  cannot  be  reached 1879 

earnings  within  sixty  days  cannot  be  reached 1879 

to  what  county  execution  must  have  issued 1872 

what  property  may  be  reached 1873 

interest  in  executorv  contract  for  land  may  be  reached 1874 

how  interest  in  land  contract  applied 1875 

tem|>orary  injunction  restraining  transfer  or  payment 1876 

receiver  may  be  appointed 1877 

how  discovery  compelled  1878 

cancellation  bf  notice  of  lis  pendens  on  security 14174 

II.  Against  debtor's  next  of  kin,  legatee,  uexr  oa  dbvubb. 

when  action  lies 18S7 

excepted  from  jurisdiction  of  justice's  court 2863 

neglect  to  present  claim  does  not  impair  right  of  action 1887 

Against  legatees  and  next  of  kin. 

\                                     "next  of  kin"  defined 1870 

may  be  against  one  or  all 1838 

apportionment  of  recovery  among  defendants 1839 

\                                     apportionment  of  costs  among  defendants 1839 

I  sheriff's  fee  on  execution  may  be  taxed  against  each  de> 

j                                          f  endant 1839 

I                                      recovery  against  one  only  limited  to  proportionate  share.  1840 

requisites  to  recovery  against  legatee 1841 

action  against  preferred  or  deferred  legatees 1842 

requisites  to  recovery  against  preferred  legatees • , . .  18^ 

Against  heirs  and  devisees, 

liability  of  heirs  and  devisees 1843 

I  not  to  be  brought  within  three  years  of  death  or  issuance 

I                                           of  letters 1844 

stay  pending  application  to  sell  realty  to  pay  debts 1846 

dismissal  on  decree  for  sale  of  realty  to  pa^  d^bts 1845 

election  to  prosecute  action   notwithstanding  decree  for 

sale  of  realty  to  pay  debts 1845 

action  to  be  joint  1846 

recovery  to  be  apportioned.  .* 1847 

requisites  to  recovery  against  heirs 1848 

account  of  executor,  etc.,  evidence  of  insufficiency  of  as- 
sets   1848 

requisites  to  recovery  against  devisee 1849 

recoveries  from  personalty  to  be  deducted 1860 

recoveries  from  heirs  to  be  deducted  from  recovery  against 

devisees 1860 

complaint  must  describe  lands  with  common  certiUnty  and 

state  value.  .     1861 

judgment  to  direct  collection  from  realty  not  aliened  by 

^  defendant 1882 

lien  of  judgment  on  realty  not  aliened  by  heir  or  devisee.  1862 
judgment  not  lien  on  realty  aliened  before  filing  of  notice 

of  lis  pendens 1863 

personal  judgment  when  land  aliened. . , 1864 

•ctioa  not  suspended  by  infancy. . • •..••••••••• 


XNDBZ. 
Cvedlt«m*  Aetk^wku  —  Oo»tta«ea. 

II.  AOAINtT  DCBTOK*S  ItBZT  OF   KZN,  LMATIB,  ITC.— CoiltlmM4L 

Against  heirs  and  devisees  —  Contiiittcd. 

execution  against  infant  suspended  for  one  year 1858 

liability  for  debt  expressly  charged  on  realty  not  affected.  1860 

General  provisions, 

preference  among  debts  of  decedent 18S6 

unpaid  prior  claims  exceeding  value  of  property  a  ilefence.  1866 

recovery,  proportionate  only,  when  equal  claims  exist . . .  1866 

defendant  entitled  to  credit  for  prior  or  equal  claims  paid.  1857 
relief  when  defendant  takes  or  inherits  in  more  t^an  one 

capacity 1860 

Crier* 

not  to  practice  as  attorney .' » 62 

appointment  of,  for  courts  of  record 91 

sheriff,  etc,  may  be  required  to  act  as 02 

need  not  attend  trials  at  chambers « ^ 289 

at  term  of  appellate  division 242 

Crimes  and  CriminalB. 

punishment  of  crimes  created  bv  act 8846 

See,  also,  "  MxaDBMiAnoK.''^ 

I.    CaiMINAL  ACTIONa. 

criminal  action  defined 8886 

civil  and  criminal  remedies  not  merged 1898 

trial  may  be  continued  beyond  term 45 

preference  of ?00 

civil  pleading  not  to  be  used  as  proof  in 523 

denosition  in*  for  use  without  the  state 914 

privilege  of  physician,  etc,  when  crime  committed  on  infant.  834 


II.  Cakb  of  propxbty  of  crimimal  PuaoNi 

application  for  appointment  of  trustee 3219 

when  application  may  be  made 2219 

to  what  court   2219 

who  may  apply 2220 

creditor  applicant  to  relinquish  security 2221 

contents  and  verification  of  petition 2222 

subpoena  to  enable  petitioner  to  make  petition 2222 

copv  of  sentence  to  be  presented  with  petition 2223 

amdavit  of  petitioner 2223 

order  appointing  trustee 2224,  2226 

order  to  show  cause 2224 

service  of  order  to  show  cause 2224 

hearing  on  return  of  order  to  show  cause 2225 

payment  of  debt  or  security  therefor 2226 

title  vested  in  trustee 2226 

exemplified  copy  of  order  may  be  recorded  as  deed 2226 

removal  of  trustee « .  2227 

appointment  of  new  trustee 2227 

support  of  wife  and  family 2228 

surrender  of  property  by  trustee  on  death   or  discharge  of  ^^ 

prisoner 2229 

applicable  to  prisoners  sentenced  before  enactment. 2280 

in.  Civil  rbmedibs  by  and  against  cbiminals. 

convicted  prisoner  to  give  security  for  costs  as  plaintiff.  3268,  8269 

relief  of  bail  on  arrest  of  defendant  for  crime 600 

deposition  of  person  under  sentence  for  felony 877 

lisibeas  corpus  to  bring  up  prisoner  to  testify,  see  *'  Habbas 

COBPVB."^ 

45  ,.. 


Crimea  and  Crlminala  —  ComtiaiicA* 
III.  Civil.  UEHSoiEs  BY  AND  AGAINST  CRiiciNAU  —  Continued.. 

attachment  in  contempt  not  to  iBiue  against  priaoner 2278 

habeas  corpus   to   produce  prisoner   to  answer   for  contempt  ^^ 

punishable  civilly ^ 2278 

prisoner  may  be  committed   for  civil   contempt   on  discharge 

from  custody 2282 

prisoner  produced  on  Jiabeas  corpus  to  answer  for  contempt 

to  be  remanded 2282 

civil   punishment   for  contempt   does   not  bar  indictment  for 

same  misconduct 


IV.  Disqualifications  and  disabilities. 

suspension  or  removal  of  attorney  on  conviction 67 

conviction  of  infamous  crime  disqualifies  as  executor 2612 

incompetent  to  receive  letters  of  administration 2961 

conviction  does  not  disqualify  witness 832 

may  be  used  to  impeach  credibility  of  witness 832 

iNritness  not  required  to  give  testimony  tending  to  accuse  of. .     837 
disability  by  imprisonment  to  move  to  vacate  judgment. ......  1291 

new  trial  of  action  to  determine  claim  to  real  property  when 

defendant  imprisoned 1646 

imprisonment  interrupts  limitation  of  action  for  real  property.     375 
disability  by  imprisonment  for  crime  excepted  from  statute  of 

limitations 396 

exception  of  imprisonment  from  limitation  of  action  for  dower.  1696 
limitation  of  time  to  apply  for  certiorari  to  review  determina- 
tion  2125.  2128 

Orlmlaal  Coa'ver«atloa. 

included  in  term  "personal  injury" 8343 

sittings  of  courts  may  be  private 5 

competency  of  plaintifTs  wife  to  testify 831 

limitation  of  actions    884 

costs  when  recovery  is  less  than  $S0 3228 

jurisdiction  of  justice's  court 


Cropa. 

deemed  assets  in  hands  of  executor,  etc. 2712 

CroKM-ActloitM. 

leave  to  defendant  to  commence • 760 

jurisdiction  of 760 

original  and  cross-actions  to  be  tried  together 760 

removal  of  original  action  to  court  where  cross-action  pending..  760 

Crveltr. 

ground  for  separation  ............••...••.•.• • 1762 

OnrtcMy. 

tenant  by»  necessary  party  in  partition. 1538 

division  in  partition  when  curtesy  exists  in  undivided  share. . . .  1563 

action  for  waste  against  tenant  by 1661 

acceptance  of  gross  sum  on  sale  for  decedent's  debts 2793 

D. 
DamaffCM. 

I.  AssBssMKNT  OF.     See,  also,  '*  Assess vbnt- or  DAMAOca." 

rate  recoverable. , 1206 

jury  to  assess,  in  action  for  money 1183 

Mtessroent  on  default « .  r  •. 1216 

120N 

/ 


INDSaL 

«e«  ^  COAtlnued. 
I.  AatmifsxT  or  —  Cootisraed. 

notice  of  assessment  to  defendant  in  default •••••••••••  1210 

demand  for  notice ...•.••.••.•••••• 1219 

motion  for  new  trial  for  excessive*  ete. .•.••••.«• •«..•  909 

on  judgment  absolute  of  court  of  appeals. •••••••• 194 

11.  Mitigation. 

evidence  in  mitigation  at  inquest •  586 

pleas  in  mitigation S86 

proof  of  mitigating  circumstances  in  libel  and  slander 685 

pleading  matter  in  mitigation  of 508 

ni.   RbCOVRKY  IK   ACTIONS  AKD   SPECIAL  PKOCfeBD^HCS. 

limitation  of  actions  for  injury  to  property  or  person 382-386 

of  action  for  encroaching  wall 1409 

order  of  arrest  in  aeticm  for 549,  660 

when  part  only  of  statutory  penalty  racovertble 1898,  1904 

special,  need  not  be  alleged  or  proved  on  slander  of  female. .  1006 
action  barred  by  payment  of  fine  on  coft tempt  ioipoted  M  in- 
demnity  ', 2284 

measure  m  action  for  causing  death  by  negligence 1904 

on  vacating  injunction .• 617,  fiSSB,  624 

Oiffr  to  liquidate. 

offer  conditionally. • 786 

refusal  of  offer • •*.•  737 

costs  on  refusal ••••••.••••••• • 787 

Vexatious  suits. 

in  name  of  fictitious  party* •••• •••• ••••••••  1900 

in  name  of  another 1900 

treble  and  increased  damages  for. •.•••• ••••••••••  1901 

Against  witness, 

for  disobedience  to  8ut>p(sns. ••«•••••  •.•••••• 868,  866 

in  justice's  court 2979 

On  bonds,  undertakings  and  recognisances. 

In  action  on  bond  for  jail  liberties 166 

measure 167 

on  penal  bond 1916 

on  forfeited  recognizance 1966 

for  breach  of  bond  or  contract  in  action  in  N.  Y.  city 

court.  •  • 816 

Dcwer. 

for  withholding,  may  be  recovered  !n  action  for  dower. . .  1600 

measure 1600,  1601 

recoverable  against  grantee  of  husband 1601 

when  property  claimed  in  severalty 1602 

against  heir  who  has  aliened  land • 1608 

MJfctment, 

what  recoverable 1681 

rents  and  profits  part  of 1497 

satisfaction  of   damages   for  encroaching   wall   transfers 

<tlc 1490 


INDBZ. 

III.  Hicovny  in  actiohs  aito  spsaAL  nocaatNM— Cootinmd. 
Rtphvin, 

Mcertaining  on  default • 1728 

vardict,  etc.,  to  suite 172i 

for  oepraciatiofi  of  chattel  by  defendant -...  1722 

trustees  holding  over  without  consent 10S4 

Nuisance, 1662 

« 

Trustees  holding  over  without  consent .•  1664 

Action  to  determine  claim  to  real  property, 

for  wIthhol<Bng  possession • 1644 

Mandamus, 

to  relator. • •••• 2068 

on  idtcmatiTt  mandamua  •••••••••••*•••••••••••  2068 

Against  usurper  af  atficem 

action  for. ••• 1963 

Action  by  state  for  pnhKc  funds, 

for  misappropriating  public  moneys  vest  In  people.  ••••.  •  IfTS 

By  strays, 

for  trespasses  by  straying  animals 8066 

for  malicious  seizure  of  alleged  strays •«.•.•••  8066 

for  willfully  setting  animal  at  large. • •  8086 

entire  when  seTcrai  animals  trespass 8100 

/«  Justice's  court, 

jurisdiction  over  actions  for 2862 

in  replevin.  . 29S1 

must  be  fixed  by  verdict 2981 

liability  of  delinquent  witness •••••..•••..  2876 

IV.  Fox  OFFICIAL  OR  QUASI-OFFICIAL  ACTS. 

for  irregularity  in  sale  of  realty  on  execution.... 1436 

for  taking  exempt  property,  are  exempt  from  execution ISM 

for  bribing  or  makinp:  gift  to  juror 1194 

against  juror  for  taking  gift  or  bribe 1193 

measure  of,  for  escape  of  prisoner  committed  for  contempt...     157 
for  escape  of  civil  prisoner  .•..•• •,,    ^58 

V.  Doublb;  treble  and  increased. 

juqr  to  find  single,  and  court  to  increase 1164 

deosion  or  report  to  specify  single,  and  direct  judgment  for 

tncreased 1020 

increased  damages  not  to  carry  increased  costs 3257 

double,  for  concealing  or  withholding  attached  property 706 

treble  for  failure  to  separate  prisoners 125 

for  arrest  of  witness  in  violation  of  privilege 863 

for  waste ^ 18K 

for  waste  in  action  against  co-tenant IffiS,  lff>8 

or  single  for  cutting  trees,  etc 1666 

for  forcible  entry  or  detainer 16RS 

and  increased  damages  for  vexations  litigation 1901 

for  taking  illegal   fees , 

1210 
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yroccedingt  to  diMorcr   death  of  tenant  for  life,  aee  "Z^ivi 

TWIANT." 

preatunption  of,  from  abaence  for  aeren  yeara •    841 

diqioaition  of  lunatic'a  property  on  death 2344 

surviving  executor  may  act 2fl02 

aucceasor  appointed  on  death  of  aole  e::ecutor 2098 

of  executor  not  to  affect  execution  of  decree  for  sale  of  realty..  2T70 

death  of  witness  to  will  to  be  shown  on  probate 2619 

proof  of  handwriting  of  deceased  witneaa,  to  will 2620 

I.  Action  for  daxagbs  for  cAuama 

right  of  action  conferred < 1902 

who  may  maintain 1902 

limited  to  two  years 1902 

for  whose  benefit 1908 

"next  of  kin"  defined 1870,  1905 

measure  of  recovery 1904 

interest  to  be  added  from  date  of  death 1904 

excepted  from  jurisdiction  from  justice's  court 2868 

no  appeal  to  court  of  appeals  from  unanimous  affirmance.....  191 

• 

n.   EpFRCT  on  rRNDING  ACTIONS  AND  FROCRRDINCa. 

1.  Of  Judge. 

continuance  of  special  proceeding  before  suceeaaor. . .  62,      68 

filing  undertaking  on  death  of  justice 8062 

hearing  appeal  without  return  on  death  of  justice. 8066 

proof  of  proceedings  before  deceased  justice  of  peace. . . .     940 
proof  of  judgment  after  death  of  justice. 8166 

2.  Of  attorneys, 

proceedings  on. 66 

service  of  notice  of  appeal,  when  attorney  dead 1802 

8.  Of  parties.    See,  also,  "  Aratrmrnt  and  Rrvival." 

general  provisions  not  to  affect  special  proviaiona 762 

testimony  of  deceased  person  at  former  trial 880 

estate  ot  party  jointly  liable  not  discharged 768 

exoneration  of  bail  by  death  of  defendant 601 

of  member  not  to  aifect  action  against  unincorporated  so* 

dety 1920 

cause  of  action  in  replevin  survives 1736 

action  for  wrong  not  abated  by  death  after  verdict,  etc..  764 

court  may  order  action  abated .,«,  761 

no  extension  of  time  within  which  action  is  to  abate. ....  784 

extension  of  time  to  continue  action  prohibited • .  •  • .  784 

continuance  by  or  against  survivors. 768 

on  death  of  sole  party 767 

successor  of  public  officer,  receiver  or  trustee  may  con^ 

tinue. 766 

substitution  of  successor • 766 

proceedings  to  bring  in  party 760 

appointment  of  administrator  on  application  of  party  to 

action 2660 

autMtitution  on  death  of  party  to  partition 1688 

rerance   of  action   on    death  of  defendant  jointly  and 

severalty  liable. 758 

of  ejectment  on  death  of  plaintiff  or  defendant,...  1622 

1211 
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Death  —  CoittlB«e4» 

II.    ErFKCT  ON   rSMAIlfa  ACTIONS  AMD    »IK>CIBDINq» -*  COQtlAtMd 

8.  Of  parties  —  Continued. 

verdict,  etc,  after  death  void 

judgment  by  oonf  etsion  not  to  bo  entered  alter  defend- 
ant's death 1275 

judgment  to  be  entered  on  death  after  verdict,  cte 76S 

entry  of  judgment  after 1210 

effect  of  entry  of  judgment 1210 

extension  of  time  of  heir,  etc.,  to  move  to  set  aside  jndg- 

menCi  •  • -  • .     788 

motion  to  set  aside  Judgment  after 1284 

extension  of  time  of  heir,  etc.,  to  appeal 785 

appeal  after  death  of  adverse  party 1207 

failure  to  substitute  on  death  of  party  pending  appeaL . . .  1208 

order  of  sutytitution   1200 

appeal  from  surrogate's  court  after 2575 

proceedings  in  surrogate's  court  on  death  pending  appeaL  2575 
revocation  of  submission  to  arbitration  by  death  before 

award 2882 

proceedings  in  arbitration  on  death  after  award 2S82 

4b  As  affecting  executions. 

new  execution  on  death  of  debtor  after  arrest. 1403 

homestead  exemption  continues  after  death  of  owner....  1400 

1400 

issuance  after  death  of  Judgment  creditor 1376 

issuance  and  levy  after  death  of  judgment  debtor. . .  1879-1381 
leave  to  issue  for  possession  of  real  property  after  death 

of  defendant 1370 

enforcing  execution  on  death  of  sheriff 1388 

conveyance  on  death  of  sheriff  after  sale  on  execution 1475 

on  death  of  coroner,  etc,  after  sale  on  execution..  1478 

Debt*. 

of  deceased  person,  see- "  Deccdknts'  Estates.** 

term  defined  in  surrogate's  practice 8514 

Deoedente*  Bstatea. 

See,  also,  "  Exbcvtoks  and  ADMiNnrftATCtts;  **  "Lbttsu 
or  Admxnistbation;  "  "  Lrrreit  Tutamkntany;  "  "  Stnt- 
ROGATx'f  Count;  "  "  Wills." 

action  to  establish  or  Impeach  will,  see  "  Will.** 

actions  by  or  against  executor  or  administrator,  see  "  Ezxcutom 

AND  AdMINISTSATOKS." 

jurisdiction  of  surrogate  over. 2472 

•*  person  interested "  defined   2514 

estate  of  incompetent  to  be  administered  as  if  no  committee  ap* 

pointed 2344 

apf»ointment  of  receiver  pending  action  for  partition,  distribu* 

tion  or  to  construe  or  establish  will 1$Q0 

action  for  share  of   witness  to  will  excepted  from  jurisdiction 

from  justice's  court    

action  for  share  of  child  born  after  will  excepted  from  jurisdic* 

tion  of  justice's-  court 

I.   PlOntTT  AND  ASSETS. 

liability  of  persons  takinj^  posses^n  without  authority 2706 

powers  of  temporary  administrator  over  real  property 2675 

term  **  assets  "  defined  '2514 

what  deemed  assets  and  personalty 2712 

^ipDrtlonment  of  rents,  annuities  and  dividends.. •.••••••...  2720 
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Deo«de»tfl'  IDatatea  —  Oontf M««€* 

I.  PROPXBTY  AND  ASSETS  ~>  Continued. 

discharge  or  bequest  of  demand  against  executor  not  valid 

against  creditors. 2714 

decree  directing  payment  is  evidence  of  assets 2552 

sale  of  personal  property 2717 

sale  of  uncollectible  demands  and  assets. •..•.....••••......  2719 

1.  Inventory  and  approisoL 

appointment  of  appraisers • 2711 

appraisal 2711 

inventory. 2711 

contents  of  inventory 2714 

supplemental  inventory  of  subsequently  discovered  prop- 
erty  ,...  2714 

return  of  inventory 2715 

compelling  return 2716 

attachment  for  disobeying  order  to  return 2710 

liability   of   executor,   etc.,    for   uncollected    demands  in- 

eluded  in   inventory 1833,  1834 

when   inventory   may    be    contradicted   in   action    by   or 

against  executor,  etc 1882,  1834 

2.  Proceedings  to  discover  property, 

petition  and  affidavit 2701 

to  whom  petition  presented  in  surrogate's  absence 270& 

citation 270T 

order   requiring   attendance 2706 

service  of  citation  and  order 2708 

examtnstion 2709 

as  to  personal  transactions  with  decedent IsiOD 

punishment  for  refusal  to  answer  2700 

dismissal  on  verified  answer  claiming  title 2709 

decree  to  deliver  property   2710 

termination  of  proceedings  on  controverted  facts 2710 

8.  Partition. 

when  executors  or  administrators  necessary  parties 1533 

direction  for  sale  free  from  lien  of  debts 1538 

payment  Into  court  on  sale  in  partition  free  from  debts..  1538 

withdrawal  of  shares  of  proceeds 1538 

n«  Claims  and  debts  against. 

"creditor"    defined 2514 

"  debts  "     defined 2614 

judgment  entered  after  death  of  party  establishes  debt 1210 

debt  not  discharged  by  naming  debtor  as  executor 2714 

decedent's  realty   not   bound   by  judgment  against   executor, 

^unless,    etc 1823 

judgment  against  heir  or  devisee  bars  aetton  against  executor.  1821 

no  execution  against  decedent,  except,  etc 1370 

iMoance  of  execution  by  leave  against  decedent's  property. . . .  1880 

1.  Proof  and  adjustment  of  claims. 

advertisement    for    claims 2718 

proof  of  claims   2718 

reference  of  disputed  claim 2718 

procedure  on  reference 2718 

powers  and  compensation  of  referee 2718 

costs  of  reference    «...  2718 

judgment  on  reference 2718 

citation  to  claimants  to  present  claims 2718a 
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Deeedentfl'  Katatea  —  ContlAvcA* 

11.  Claims  and  debts  against  —  Continued. 

1.  Proof  and  adjustment  of  claims  —  Continaed. 

oompromising  or  compoandinff  claims S719 

liability  for  claims  not  presented  pursuant  to  advertise* 

ment 271S 

rejected  claims  under  $50  excluded  from  justice's  court..  2868 

2.  Order  of  preference  of  debts. 

order  of  preference 2719 

funeral  expenses  preferred  over  all  other  claims 2729 

action  against  executor  does  not  give  preference 2719 

rents  may  be  preferred  to  benefit  estate 2719 

S.  Compelling  payment, 

petition , 2TO 

citation  on   petition 2722 

when  petition  to  be  dismissed , 2TO 

proceedings  to  compel  payment  of  funeral  expenses 2729 

III.  Sale  op  real  pkoperty  to  pay  debts.     See  "  Sals  or  Riix. 

PEOPEITY." 

allowance  of  costs  of  proceeding. 256?t 

allowance  of  costs  on  sale  is  in  lieu  of  commissions. .  • 2564 

IV.   ACCOUNTIKQ. 

on  revocation  of  letters 2608,  2606 

by  executor,  etc.,  of  deceased  executor 2606 

continuance  of  accounting  on  death  of  executor  after  citation.  2606 

intermediate    accounting 2t2& 

when   judicial   settlement  may   be  required 2726 

by  temporary  administrator  may  be  compelled  at  any  time. . . .  2726 

who  may  petition  for  compulsory  accounting 2727 

citation  on  petition   2727 

order  to  account   2727 

attachment  for  disobeying  order 2727 

revocation  of  letters  for  failure  to  account 2727 

supplementary  citation  on  compulsory  accounting 2727 

consolidation  of  voluntary  ana  compulsory  accountings 2727 

voluntary  on  petitioh  of  executor,  etc 2728 

citation gTg 

affidavit  to  account 2729 

vouchers   2729 

examination  of  accounting  party 2729 

increase  and  decrease  to  be  accounted  for 2729 

commissions  of  executor  or  administrator  to  be  allowed 2780 

amount   of  commissions 27S0 

commissions  not  allowed  when  will  provides  compensation....  2730 

executor,  etc.,  may  prove  claim  against  decedent 27gtt 

statute  of  limitations  suspended  as  to  daims  of  executors,  etc  2781 

effect  of  judicial  settlement 2742 

decree   for  payment  and   distribution 8743 

V   ^Payment  of  legacies;  disteibutxoii. 

"next  of  kin"    defined 1870.2514 

exemption    for    widow    and    children 2713 

proceedings  for  neglect  to  set  apart  exempt  property 2724 

relief  on  accounting  for  neglect  to  set  apart  exempt  property.  2724 
action  by  child  bom  after  will  or  by  witness  to  will  to  recover 

share   of    property 1868 

judgment  of  divorce  destrovs  right  to  distributive  share.  1759,  1760 
when  legacies  payable 8781 

iai4 
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V.  Pathwit  o»  uoACiBfl;  DimisvnoN  —  Contiaiicd.  

Abatement  of  legacies  for  inBufficiency  of  aticto 2TC1, 

Mrdcr  of  diatribntion •••• 2788 

«%at  deemed  in  advancement 2738 

distribution  of  estates  of  married  women 2734 

ddivery  of  property  in  lieu  of  money 2744 

retention  of  money  for  claims  not  due  or  in  litigation 2745 

payment  of  legacy  or  sbare  of  infant 2746 

legacy  or   share   of   unknown   person  to  be  paid  into   state 

treasunr 2747 

trial  of  claim  to  share  of  unknown  person 2747 

payment  to  county  treasurer  after  two  years 2748 

petition  to   compel  payment 2722 

citation  on  petition 2722 

when  petition  to  be  dismissed 2722 

decree  for  payment  on  giving  security 2723 

VI.  CasDiTom's  action  against  next  of  xik,  LiGATxas,  Hants  and 

DIVISSXS. 

when  action  lies 1837 

excepted  from  jurisdiction  of  justice's  court 2863 

nei^ect  to  present  claim  doef  not  impair  right  of  action 1837 

Against  legatees  and  next  of  kin, 

"next  of  kin"  deiined 1870 

may  be  against  one  or  all 1888 

appottsonstiettt  of  recovery  aoMmg  defendants 1839 

apportionment  of  coats  among  defendants 1838 

sneriff's   fee   on   execution  may   be  taxed   against   each 

defendant 1839 

recovery  against  one  only  limited  to  proportionate  share.  1840 

requisites  to  recovery  against  legatee 1841 

action  against  preferred  or  deferred  legatees... 1842 

requisites  to  recovery  against  preferred  legatees 1842 

Against  heirs  and  devisees, 

liability 1843 

not  to  be  brought  within  three  years  of  death  or  issuance 

of    letters 1844 

stay  pending  application  to  sell  realty  to  pay  debts 1846 

dismissal  on  decree  for  sale  of  realty  to  pay  debts 1846 

election    to    prosecute    notwithstanding    decree    for    sale 

of  realty 1846 

must  be  joint 1846 

recovery  to  be  apportioned 1847 

requisites  to  recovery  against  heirs 1848 

account   of   executor,   etc.,    evidence   of   insuiBciency   of 

assets 1848 

requisites  ,to  recovery  against  devisees 1849 

recoveries  from  personalty  to  be  deducted 1850 

recoveries    from    heirs    to    be    deducted    from    recovery 

against  devisees 1860 

complaint  to  describe  lands  with  common  certainty 1851 

Judgment  to  direct  collection  from  realty  not  aliened  by 

defendant 1862 

preference  of  lien  of  judgment  over  individual  debt  of 

defendant 1862 

lodgment  not  lien  on  realty  aliened  before  notice  of  lis 

Putdens  or  entry  of  Judgment 1868 

lais 
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DeeedeittM'  K«tate«  —  Contl»««4« 

VI.  Creditor's  action  against  next  of  kih,  ftr&^i*  Contlniwd. 

Againsi  heirs  and  i#VMrM  •— Continued. 

personal  judgment  when  lands  aliened •••■••  1864 

action  not  suspended  by  infancy. • •••  1858 

execution  against  infant  suspended  for  one  year 1BB8 

liability  for  debts  charged  on  realty  not  amcted 1809 

General  provisions, 

preference  among  debts  of  decedent 1855 

unpaid  prior  claims  exceeding  value  of  property  a  defence.  1850 
recovery    proportionate    only,    when   other   equal    claims 

exist 1856 

credit  for  prior  or  equal  claims  paid^  by^  defendant 1857 

relief  when  defendant  takes  or  inherits  in  more  than  one 

capacity 18G0 

Deceit* 

as  ground  for  attachment •«.. 686^     637 

as  ground  for  order  of  arrest ..•.....••••••••••••••••   _549 

in  justice's  court • •••••••••• 


Deei«lon. 

defined .' .•••• •••••  884S 

I.  Form  and  cxjntents. 

on  reference  of  whole  issue,  report  of  referee  stands  as 1228 

what  to  contain  on  trial  of  whole  issues lOSS 

must  state  facts  and  conclusions  and  direct  judgment 1022 

to  award  costs 1022 

requests  for  rulings  of  court 1023 

to  specify  single  damages  and  direct  judgment  for  double  or 

treble,    etc ; 1020 

on  trial  of  demurrer,  need  not  find  facts 1021 

to  direct  final  or  interlocutory  judgment  to  be  entered.  1021 

may  direct  final  judgment  on  failure  to  plead  or  amend.  1021 

In  ejectment  to  state  nature  of  plaintiff's  estate... 1519 

in  proceeding  for  voluntary  dissolution  of  corporation 2426 

on  trial  of  issues  in  condemnation  proceedings 3S87 

of  surrogate  to  state  separately  facts  and  conclusions 2545 

Jn  city  court  of  New  York. 

form   of 3173 

demand  for  special  decision  stating  findings  of  fact  anJ 

law 8173 

II.  Rendition;  filing;  entry  of  judgment. 

time   limited   for   decision  of  motion    for   or  to  vacate   pro- 
visional  remedy .' • 719 

when  to  be  rendered  or  filed • 1010 

in  action  for  divorce,  etc 1774 

new  trial  for  failure  to  file  within  time  limited 1010 

eosts  upon  new  trial  for  failure  to  file. .  .^. 1010 

rendition  of,  on  alternative  mandamus. . . .' 2083 

time  for  filing  in  city  court  of  New  York 8178 

action  for  wrong  does  not  abate  by  death  after  decision  made.  764 

entry  of  judgment  on  death  of  party  after  decision 763 

void,  if  rendered   after  party's  death . . . , 765 

entry  of  judgment  on,  when  whole  issue  referred 1228 

interest  from  time  of  making  to  be  included  In  judgment 133S 

to  be  inserted  in  judgment-roll ••••••••••••    1022;  1237 

1:210 
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De«i«lon  —  Continved. 

III.  ExcxpTiONs;  ATTtkL,    See,  also,  "  ExcBPriairi.'* 

notice  of  exception  to • • .     004 

case  n(»t  required  on  appeal  on  exceptions  to  decision 008 

to  finding  of  fact  not  supported  by  evidence 003 

Ueelaratiom*. 

See,  also,  "  Admissions." 
of  party  not  sufficient  ground  for  annulling  marriage 1758 

Deoree. 

"decree"  in  surrogate's  proceedings  defined ••• 2050 

See  "  SuRaoGATS*8  Court." 

Deedfl* 

See,  also,  "  Comvsyances." 
appointment  of  guardian  by,  see  "  Guasdian.** 

appointing  guardian  to  be  recorded 2851 

conveyances  acknowledged  or  proved  admissible  in  evidence. . . .     085 

record,  or  certified  copy,  admissible  in  evidence 085 

acknowledgment,  proof,  record  or  certified  copy  not  conclusive..     036 
proof  on  oath  of  interested  or  incompetent  witness  not  sufficient.     086 

demand  for  admission  of  genuineness  of ^ . . .     736 

costs  of  proving  after  demand  for  admission  of  genuineness 780 

of  land  without  the  state  admissible  in  evidence,  when,  etc ... .     046 
exemplification  of  record  of  conveyapces  without  the .  state  ad- 
missible  in   evidence 04T 

effect  of  conveyance  of  property  of  infant  or  incompetent 2858 

on  sale  of  property  to  pay  decedent's  debts 277(^2778 

sheriff's  deed  on  sale  of  realtv  on  execution 1471-1478 

relates  back  to  time  ox  sale  on  execution. 1440 

Default. 

when  clerk  may  enter  judgment  by 1212 

on  default  of  answer,  judgment  not  to  exceed  demand  for  relief.  1207 

entry  of  judgment  by  clerk  on  verified  complaint 1213 

by  clerk  on  unverified  complaint 1213 

judgment-roll  on  entry  of  judgment  by 1237 

notice  of  application  for  judgment  on,  in  N.  Y.  city  court.....  8161 

no  appeal   from  judgment  or  order  by 1204 

judgment  by  default  in  ejectment  conclusive  after  three  years...  1526 
title  in  partition  to  be  ascertained  before  interlocutory  judgment.  1545 
defendant  in  partition  cannot,  under  section  445,  defend  judg- 
ment on  service  by  publication 1557 

judgment  by,  in  action  to  determine  claim  to  real  property....  1646 

recovery  of  dower  by  default  of  guardian  of  infant 1605 

aseertaining  damages  on,  in  replevin 1720 

judgment  by,  in  matrimonial  actions 1774 

proof  on  default  in  action  to  annul  marriage 1753 

in  action  for  divorce 1757 

motion  for  new  hearing  on  interlocutory  reference  or  inquisi- 
tion    1282 

relief    from 783 

relief  within  one  year  against  judgments,  orders,  etc 724 

no  appeal  lies  from  decree  or  order  of  surrogate's  court  on ... .  2668 

In  justice's  court, 

new  trial  on  appeal  from  judgment  by  default 8064 

plaintiff  to  prove  case  on  defendant's  default 2088 

proof  on,   after   order  of  arrest 2008 

S&  1217 
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Sec,  also,  **  Akbmdmiitt;  **  "  MifTAKE.** 

when  cured  by  verdict,  etc.,  and  judgment T21 

supplying  defects  in  proceedings. 722 

immaterial  errors  to  be  diaregarded 723 

to  be  supplied  by  court 722 

power  of  court  to  amend  process,  pleadings,  etc 728 

m   surrogate's    court 25S8 

supplying  defects  to  perfect  appeal  from  surrosate's  court 2675 

jurisdiction  of  surrogate's  court  not  affected  oy 2474 

Uefendaate. 

may  be  designated  by  fictitious  name 451 

designation  of  unknown  persons  as 451 

leave  to  commence  cross-action 760 

judgment  granting  affirmative  relief  to 1204 

two  or  more  executors,  etc,  of  same  decedent  considered  one* 

person 1817 

I.  AprsAKANCB  BY.     See  "  Appxaranck." 

II.  NscKSSAaY  AND  PROPSR  PARTIES.    See  "  Partiss." 

III.  Drfxncks  and  pleadings.    See  "  Answer;  '*  "  Couktsrclaxic  ;  ** 

"  DeUURRXR;  "    "  PUKADINO." 

DeflnitlOBfl. 

action  8388,  S343 

action  of  ejectment 3343 

affidavit  3343 

"annulled"  as  applied  to  warrant  of  attachment 3343 

assets 2514 

body   or   officer 2146 

clerk 3343 

contractor 3398 

counterclaim 601 

creditor  2514 

criminal  contempt 8 

debts 2514 

decision   3343 

decree   2550 

determination 2146 

distinct  parcel  of  real  property 3343 

domestic   corporation 3343 

entry  of  judgment 1236 

failure  of   proof 541 

final    order 2SS0 

foreign    corporation 3343 

funeral   expenses , 2749 

f general  and  special  verdict 1186 

mprovement 3388 

incompetent  persons 2320 

inheritance 2514 

injury  to  property 3343 

intermediate   account 2514 

intestate 2514 

issues 963 

judge  3343 

judgment 1200,  3343 

judgment    creditor 3343 

|ud^ent  creditor's  action 8343 

Judicial    settlement 2514 

etters  of  administration 2514 
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lienor ,, ^ 

l»t)or«r 88M 

mandate 8843 

materialman. 8308 

motion 708 

next  of  kin 1870,  1905,  2614 

notify,  as  used  with  respect  to  jurors 884S 

order 767,  2566,  8343 

owner 3868,  38&8 

person 3358 

person    Interested 2514 

personal  injury 3343 

personal  property 2514 

■     property 713 

public   improvement 3898 

real  property 2614,  8868,  3898 

report 3348 

resident,  for  purpose  of  jury  service  in  New  York  county 1080 

special  proceeding 8384,  3343 

sub-contmctor 3898 

surrogate 2514 

testamentary  trustee 2514 

trial  turor 3348 

trial  jury 8843 

trustee  of  express  trust 449 

upon  the  return  of  a  citation 2514 

will 2514 

Demand. 


^ 


I  for  relief,  see  "Amsw««;"  "Complaint;"  "  CowTtKCuau.** 

I  notice  of  appearance  and,  see  **  Appearancs." 

i  limitation  of  actions  when   demand   essential 410 

•  for  admission  of  genuineness  of  document 735 

costs   of   proving  genuineness  of   document   after   demand   for 

admission    thereof 735 

before  action  on  official  bond 1801 


See,  also,  "  Pleaoing." 

need  not  be  verified •.••• 528 

to  be  subscribed  by  attorney 55,  421 

appearance  of  defendant  by 421 

pleading  of  defendant 487 

service  of,  before  CTqii ration  of  time  to  appear 422 

extension  of  time  to  demur  in  action  against  corporation  on 

bill  or  note 1778 

to  amended  pleading 543 

I.   To  COMPLAINT. 

grounds  of 488 

must  specify  grounds  of  objection 490 

defendant  may  demur  to  all  or  to  part 492 

waiver  of  objection  by  failure  to  demur 499 

answer  to  causes  not  demurred  to 492 

grounds  of  objection  not  appearing  on  face  to  be  pleaded  by 

answer ...•..•.•...•...  466 
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Demvrrer  —  Conttnued* 

n.  To  ANiwsa. 

when  plaintiff  -may  demur./. . .  •  • * 4M 

to  partial   defence   in 606 

to  counterclaim,  srounds  of 485 

must  specif  grounds  tf8 

for  lack  of  capacity  of  defendant  to  recover. 486 

III.   To  REPLY. 

when  defendant  may  demur.... • 48S 

IV.  In  mandamus. 

to  alternative  writ. •• •••••.••••••••.  20T3 

grounds  of 2076 

to  return  to  alternative  writ. 2078 

service • 2081 

V.  Trial;  judgment,  etc. 

judgment  on  frivolous  demurrer. .••••■*••. 637 

forms  issue  of  law 964 

where  triable 976,    890 

order  for  trial  to  be  served  with,  in  action  against  eorpora- 

tion  on  bill  or  note 1778 

decision  need  not  find  facts 1021 

to  direct  final  or  interlocutory  judgment 1021 

may    direct    final    judgment,    on    failure    to    plead    or 

amend 1021 

award  of  costs  on  judgment  on S2X!,  3238.  3288 

amount  of  costs 8261 

in  justice's   court ••..  2806 

costs  on  demurrer  in  justice's  court t 3077 

VI.  Pleading  over;  amendment. 

leave  to  plead  or  amend  after  decision.  ....•...'. 487 

severknce  of  causes  of  action  improperly  united. 487 

amcndjaent  on  decision  in  justice's  court, ••• • 

Denials. 

See  "  Answer;"  "  Reply." 
in  answer  in  justice's  court « ••••••••••••••• 

Deposit. 

See,  also,  "  Payment  into  Court." 

court  may  order ....• 717 

disobedience   to  order 718 

in  lieu  of  undertaking  on  appeal 1306,  2575 

Depoaltlona. 

justices  of  city  court  of  New  York  may  take 326 

issuing  commission  from  city  court  of  New  York •  3172 

expense  of  procuring  testimony  on  commission   for  use  before     

court  of  claims. 272 

surrogate  may  take  testimony  of  infirm  witness  out  of  court. . . .  2538 
may  order  testimony  of  infirm  witness  to  be  taken  before  Burro* 

gate  of  another  county 2540 

order  of  reference  by  surrogate  to  take  testimony  of  inftrm  wit- 
ness in   another  county 2541 

costs  for  taking  deposition * 3251 

costs   for  drawing    interrogatorios 3251 

fees  of  witnesses  on  deposition  for  use  in  another  state. ......  8&..d 

fees  upon  commission  from  justice's  court  deposition 
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D«p€Miitionfl .—  Conttnned. 

to  take  testtfflony  of  boapital  pbyddans  In  actionf  for  perional 

injuries. • 

reference .'••••.•••••••••••• 

.    ^.  Taken  and  to  be  usbd  within  the  state. 

applies  to  surrogate's  court , 2688 

whose  dcpoaitioos  may  be  taken 870 

at  whose  instance  taken 870 

of  witness  not  a  party 871 

application 872 

contents  of  affidavit 872 

to  whom  application  made 872 

to  examine  ofiicers  or  directors  of  corporation. 872 

production  of  books  and  papers  of  corporation 872 

order  for  examination 873 

order  may  limit  examination 878 

order  may  require  physical  examination  in  action  for  personal 

^  injuries 873 

time  of  service  of  order 873 

witness  fees  to  be  paid  or  tendered 874 

compelling  attendance  of  witness 874 

service  of  order 875 

examination  of  witness 876 

commitment  for  refusal  to  be  examined  or  to  answer 876 

adjournment  *of  eacamsnation 876 

examination  of  prisoner  for  felony  discretionary  with  judge. . .  877 

grodnction  of  prisoner  under  sentence  for  felony 877 
abeas  corpus  to  bring  up  prisoner  to  testify,  see  "  Habeas 
Corpus." 

stipulation  for  deposition  by  consent « 879 

subpoena  on  stipulation  for  examination.. 870 

rules  for  examination 880 

manner  of  taking  and  returning  deposition 880 

refusal  to  answer  before  referee • 880 

may  be  read  in  evidence 881 

witness's  inability  to  attend  must  be  proved 883 

equivalent  of  oral  testimony 889 

objections  may  be  made  at  trial 888 

original   affidavits   presumptive   evidence  of  compliance   with 

statute  884 

for  use  on  motion 88S 

affidavit  for  deposition  to  be  used  on  motion 886 

subpoena  to  witness  on  order  for  deposition  on  motion 886 

appointment  of  referee  to  take  deposition  on  motion 886 

resident  witnesses  to  be  examined  within  county  of  residence.  886 
non-resident    witnesses    to    be    examined    in    county    wherein 

served , , . , 886 

II.  Taken  without  for  use  within  state. 

applies  to   surrogate's  court. 2638 

when  commission   to  issue % 8i9rr,  888 

who  may  be  examined 887 

order  for  commission  pending  appeal  or  motion  for  new  trial.  888 

to  whom   application  made 880 

to  be  made  on  notice 889 

order  may  iraoose   terms 889 

order  by  judge  out  of  court  to  be  entered  with  clerk 890 

settlement  of  interrogatories 891 

governed  by  general  rules  of  practice 891 

interrogatories  to  be  annexed  to  commission 892 

directions  for  return  of  commission  to  be  indorsed  by  Judge.  802 
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Depoflttlona  —  Comtlmued* 

II.  Taken  without  fok  usb  wxtrin  itati  —  Gmdnved. 

to  be  returned-  through  post-office  unleu  otherwiie  directed. . 

commission  to  examine  orally 

when  open  commission  may  issue 894 

oral   examination   prohibited    when   adverse   party  infant    or 

committee 

open    commission    prohibited  when   adverse  party   Infknt  or 

committee •. 

notice  of  examination  upon  oral  questions 

upon  open  commission 806 

to  whom  open  commission  directed 897 

who  may  be  examined  on  open  eommisaion 897 

return  of  open  commission •....  897 

order  directing:  deposition  to  be  taken 898 

before  whom  depositions  may  be  taken  under  order 899 

notice  of  taking  depositions  on  order 890 

how  deposition  taken  without  interrogatories 000 

right  of  party  to  examine  when  taken  without  interrogatories.  900 

copy  of  statute  to  be  annexed  to  commission  or  order...  900,  901 

oath  to  be  administered  to  witness 001 

examination  to  be  reduced  to  writing  and  subscribed 901 

exhibition  or  copy  to  be  annexed  to  deposition •....».  901 

deposition  to  be  subscribed  by  commissioner,  etc 901 

and  exhibits  to  be  annexed  to  commission  or  order. . . .  901 

to  be  inclosed,  sealed  and  returned 901 

may  be  executed  by  one  of  two  or  more  commissioners,  etc. .  901 

certificate  of  execution  to  be  subscribed  and  annexed 908 

form  of  certificate  of  execution 9Q8 

certificate  of  execution  is  sufficient  return 908 

return  of  commission  by  agent 904 

when  agent  sick  or  dead 905 

commission  with  depositions  and  return  to  be  filed 906 

transmission  by  mail 907 

to  be  filed  when  returned  by  mail 90f7 

order  for  commission  on  consent 906 

to  be  retained  in  office  of  clerk 900 

parties  may  inspect  returned  commission,  ete 909 

order  for  suppression 910 

ma3r  be   read   in   evidence 911 

equivalent  of  oral  testimony. 911 

objections  may  be  taken  at  trial 911 

interrogatories  and  deposition  in  foreign  language 912 

interpretation  of  deposition  in  foreign  lan^nxage 912 

letters  rogatory  may  issue  in  lieu  of  commission 913 

letters  rogatory  to  issue  only  on  written  interrogatories 91S 

settlement  of  interrogatories  to  be  annexed  to  letters  rogatory.  913 

III.  Taken  within  fo«  use  without  srATE. 

when  deposition  may  be  taken .....••...'.••••...••  914 

subpoena  to  witness .,  915 

punishment  of  recalcitrant  witness. • .•••.....  915 

taking  and  return  of  deposition 919 

IV.   To   PBaPSTUATS  EVIDENCE  AS   TO   TITLE  TO  EBALTT. 

testimony  msy  be  received  in  action  involving  title  to  realty.  1688a 

inability  of  witness  to  attend  must  be  shown 1688a 

documentary  evidence  not  affected 1688b 

mode  of  introducing  testimony  1688e 

objections  may  be  taken  at  trial 1688c 

who  may  apply  for  taking  of  deposition 1688d 

contents  of  petition   

notice  of  application ..••••••••••••••• 


iNDmc 

DepoaitioBLS  —  Oontinved* 

IV.   To  PBRPXTUATB  BVIDBNCS  A8  TO  TITLE  TO  UAZ.TT  —  CoOtllltied. 

appointment  of  referee  10881 

notice  of  hearing  before  referee lQ88f 

proof  of  notice  of  hearing 16S8g 

adjonmments  of  bearing 1688g 

subpoenas  to  witnesses 1688k 

compelling  attendance  of  witnesses 1688g 

mode  of  examination  1688h 

refusal  of  witness  to  answer. 1688h 

authentication  of  deposition   1688h 

deposition  to  be  filed  and  recorded 1688h 

against  whom  deposition  may  be  used  as  evidence 1688i 

V.  In  justices'  covets. 

commission  to  examine  on  interrogatories 2980 

orally 2981 

when  and  now  commission  granted 2982 

adjournment  of  trial  pending  return 2983 

execution  and  return  of  commission 2984 

receipt  of  commission  and  return  by  justice 2985 

certificate  of  execution 2966 

admissibility  and  effect  of  deposition 2986 

powers  of  commissioners • 2987 

De«o«Bt  Oa«t. 

right  of  possession  not  a£Eected  by •••••••••••••     874 

Det»lner. 

See  *'  FoaciBLE  Entby  and  Detaikee." 

Determination  of  Claf  "U  to  Resil  Propertr* 

See  Real  Peopbety/'  il. 
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See,  also,  "  DBCBDEirTB'  Estates;  "  "  Willi." 
creditor's  actions  against,  see  **  Cebditobs'  Actioitb;  "  "  Decs- 

dbnts'  Estates." 

not  to  be  arrested  when  sued  as  representative 656 

extension  of  time  to  appeal  from  judgment  against  testator 788 

to  move  to  set  aside  judgment  against  testator 785 

levy  on  real  property  under  judgment  against  testator  after  ten 

years 1252 

execution  against  property  in  hands  of 1371 

no  execution  against  decedent,  except,  etc 1379 

issuance  of  execution  by  leave  against  decedent's  property 1380 

mav  maintain  action  for  waste 1652 

judgment  against,  bars  action  against  executor,  etc 1821 

DIreetors. 

^  See,  also,  "  Coepobatiohs." 
limitation  of  actions  for  penalties  against  directors  of  moneyed 

corporations  894 

action  against,  for  misconduct 1781 

injunction  against,  in  action  to  dissolve  corporation 1787 

may  be  joined  as  defendants  in  action  to  dissolve 1790 

separate  action  against,  to  enforce  liability 1791 

firoceedings 1792 

iabilitv  to  be  fixed  by  judgment 1795 

when  compelled  to  testify  in  actions  against  corporation 1806 

to  be  suspended   or   removed   only  in   action  by  attorney-gen* 

eral 1811,  1812 

liability  for  costs  to  people  in  action  against  corporation 1967 

DiabnrEementE. 

See,  also,  "  Costs;  "  "  Fees." 

on  appeal  from  justice's  court 8060 

what  allowed  on  a  motion 8251 

to  be  included  in  bill  of  costs 8256 

aftdaylt  to 8267 


IKDOX. 
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Diaeluirve* 

writ  of,  aboltihed;  order  tcrtwdtuted • •« 

DiseoBtlniiaiiee. 

no  diacontinuance  by  vacancy  or  change  in  court •  25 

plaintiff  cannot  submit  to  nonsuit  after  jury  retires 1183 

of  action  in  aid  of  attachment 680 

of  condemnation  proceeding 8874 

of  supplementary  proceedings 2454 

in  justice's  court  when  accounts  exceed  $400 2900 

not  permitted  in  justice's  court  after  charge  of  jurr 800T 

when  neither  party  entitled  to  costs  on,  in  justices  court 8075 

DlacoTerr* 

ancillary   action    for,    abolished 1914 

how  compelled  in  judgment  creditor's  action 1878 

Sec  "  Creditors'  Actions." 

action   for,   in  aid   of  attachment 655 

discovery  of  any  article  or  property 803 

I.  Of  books  and  papsis. 

court  of  record  may  direct 808 

applicable  to  surrogates'   courts 2638 

general  rules  of  practice  to  prescribe  cases  and  procedure....  804 

petition 806 

order  to  discover  or  show  cause 806 

stay  of  proceedings  pending 806 

vacating   order  to   discover   or   show   cause 806 

order  on  return  of  order  to  show  C9'.ae 807 

appointment  of  referee  to  superintend 807 

fees  of   referee 807 

punishment  for  disobedience  of  order 808 

striking  out  pleading  for  disobedience  of  order 808 

dismissal  of  complaint  for  disobedience  of  order 808 

exclusion  from  evidence  for  disobedience  to  order 806 

disobedience  to  order  a  contempt 808 

effect  of  papers,  etc.,  produced 809 

II.  Op  property  withheld  from  bxecittors  awd  aokinxstratois. 

petition  and  affidavit JJSI 

to  whom  presented  in  surrogate's  absence 2706 

citation    2707 

order   requiring  attendance 2706 

service  ot  citation  and  order 2708 

examination       2T09 

punishment   for  refusal   to   answer - .  2709 

dismissal  on  verified  answer  claiming  title 2709 

decree    to    deliver   property 2709 

security  to  prevent  decree 2710 

warrant  to  setae  oropert^ • 2710 

enforcing  decree  for  delivery •••« 2719 

III.  Op  death  op  tenant  for  life.    See  **  Life  Tbhaht.'* 

DIsnslsMil. 

See,  also,  "  Complaint,"  V. 

for  failure  to  serve  copy  of  complaint 489 

of  complaint  for  disobeying  order  for  discovery  of  books.  ele.»..  806 

for  neglect  to  serve  some  of  defendants • 821 

for    neglect    to    proceed , 822 

plaintiff  cannot  submit  to  nonsuit  after  jury  retires 1182 

judgment  not  a  bar  unless  on  merits 1209 

of  submitted  controversy   for  insufficiency  of  statement 1281 

of  supplementary  proceedings   2464 

Judgment  of  nonsuit  in  justice's  court. , . ,  MZ 
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DIaorderlr  Conduct. 

in  presence  of  court,  a  oonteBDiyt.  • .* 8 

when  criminal  contempt,  punishable  by  justice  of  peace 2870 

Disorderly  Housea. 

See  "  Bawdy  Houses." 

Dispossess  ProceedlnsB. 

See  "  Summary  Psocxkoings  to  Dispossess." 

Dlsaaallllemtlon. 

Sec  "  CouETs;  "  "  Judob;  "  "  Jury  and  Jurors;  "  "  Wxtmbssbs." 

Dlssolatloa. 

of  corporations.     See  "  Corporations." 

Distress. 

action  to  recover  chattel  distrained  triahlc  where  cause  arose..     983 

ejectment  for  lack  of  goods  to  distrain  for  rent 15<)5 

exemption   of  exhibits  at  exhibitions 1404a 

Dlstrlbvtlon. 


»» 


See,  also,  "  Decedew ts'  Estates     ..     ^     .       ^  ^„.^   ,-*« 

judgment  of  divorce  destroys  right  to  distributivs  share..  1769,  1700 

exemption  for  widow  and  children 271j. 

order  of  distribution  among  next  of  kin 2732 

when  next  of  kin  of  deceased  husband  or  wife  deemed  also  next 

of  kin  of  decedent '. 2<32 

representation  among  collaterals 2783 

advancements  to  be  included   2733 

what  deemed  an  advancement   2733 

estates  of  married  women   2734 

delivery  of  property  in   lieu   of  money    2744 

retention  of  money  for  claims  not  due  or  in  litigation 2745 

payment  of  legacy  or  distributive  share  of  infant 2746 

legacy    or    share    of    unknown    person    to    be    paid    into    state 

treasury 2747 

trial  of  claim  to  share  of  unknown  person  2747 

payment  to  county  treasurer  after  two  years  2748 

action  by  next  of  kin  for  distributive  share 1819 

petition  to  compel  payment  of  distributive  share 2722 

citation   on   petition    2722 

when  petition  to  be  dismissed    2722 

decree  for  pasrment  of,  on  giving  security  2728 

decree  for  payment  and  distribution   2743 

District  Attomer. 

to  prosecute  removal,  etc.,  of  attorneys  68 

partner  of,  not  to  defend  prosecutions 78 

not  to  defend  after  he  leaves  office  79 

may  designate  temporary  jail  in  absence  of  county  judge 144 

when  to  act  as  surrogate  during  vacancv  or  disability 2484 

limitation  of  action  for  penalty  or  forteitttre 387 

action  by,  to  recover  penalty  or  forfeiture   1962-1964 

on  forfeited  recognisance   1966-1968 

to  make  application  for  writ  of  assessment  for  damages 2105 

may  apply  for  state  writ  in  action  by  people 1993 

application   by,   for  habeas  corpus  to  testify   2012 

notice  to,  of  application  to  remit  fine,  etc 852 

application    for   habeas   corpus  to   testify 2011 

before  discharge  of  criminal  prisoner  on  habeas  corpus. . .  2038 
need  not  pay  fees,  etc.,  to  bring  up  prisoner  on  habeas  corpus. . .  2002 
account  of  forfeited  recognizances,  etc 1968 

District  Covrts  of  New  York. 

Sec  *'  New  York  Municipal  Courts." 

Dividends. 

apportionment  of,  on  death  of  person  interested 2720 


action  for  separation,  see  *' SiPAiATioir. 

to  annul  marriage,  see  **  Marriage'' 

I.  Jurisdiction;   eviobnce;   procedure. 

what  residence,  etc.,  gives  jurisdiction 1756 

when  married  woman  deemed  a  resident 1768 

nature  of  action  to  be  indorsed  on  summons 1774 

service  of  summons  by  publication   486,  439 

proof  of  service  of  summons 1774 

answer  when  need  not  be  verified • 1757 

counterclAm     1770 

service  of  pleadings  on  co-respondent   1757 

co-respondent  may  appear  without  service  of  pleadings 1757 

.    preference  on  calendar 701 

when  reference  to  be  ordered 1012 

referee  to  be  appointed  by  court 1012 

when  sittings  may  be  private 5 

jury  trial  of  issue  of  adultery   1757 

competency  of  husband  or  wife  to  testify 831 

legitimacy  of  issue  after  offense  triable  in  action  against  wife.  1760 

legitimacy  of  issue  presumed  in  action  against  wife 1700 

denial  of,  for  plaintiff's  adultery  1758 

for  connivance  or  condonstion 1758 

[I.  Entry  axd  bpfect  op  judgment. 

on  reference  of  issues^  judgment  to  be  rendered  by  court. . .  1229 

testimony,  etc.,  to  be  certified  to  court 1229 

entry  of  judgment  by  default 1774 

entry  of  interlocutory  judgment 1774 

within  15  days  after  decision 1774 

interlocutory  judgment  may  award  costs 1774 

docketing  judgment  for  costs 1774 

execution  not  to  issue  for  costs  until  final  judgment.  .  1774 

final,  not  to  be  entered  for  three  months^  etc 1774 

proof  of  allegations  on  default 1757 

inchoate    right   of   dower    not   affected   by   judgment  against 

husband - 17ri9 

interest  of  husband  in  wife's  propertv  ceases  after  judgment.  1759 
judgment  against  wife  not  to  affect  husband's  interest  in  her 

property 17G0 

terminates   right  of   dower    1760 

destroys  right  to  distributive  share  of  husband's  prop- 
erty      1700 

marriage  after  judgment  for  adultery 1761 

legitimacy  of  issue  not  affected  by  judgment  against  husband.  1759 
of  child   born  before  offence  charged  not   affected  by 

judgment    against    wife    1760 

award  of  costs 1769 

to  co-respondent 1757 

I]  I    Alimony  and  support. 

allowance  of  temporary  alimony 1769 

temporary  allowance  for  support  of  children 1769 

allowance  for  costs  and  expenses 1769 

interlocutory  judgment  may  provide  for,  until  entry  of  final 

judgment  1774 

judgment  for  alimony 1750 

education  and  maintenance  of  children 1759 

support  of  wife  when  she  is  plaintiff 1771 

court  to  regulate  custody  and  maintenance  of  children 1771 

power  of  court  to  modify  judgment  for  alimony,  etc....   1759,  1771 

modification  of  decree  on   re-marriage  of  wife 1771 

enforcement  of  alimony  awarded  by  foreign  decree 1772 

security  for  supoort  of  wife  and  children 1772 

sequestration  of  husband's  property 1772 

enforcing   support   by   proceedin/rs   for    contempt 1773 

imprisonment  for  non-payment  limited Ill 

Docket. 

of    indaments.    etc.,    see    "County    Clerk;"    "Judgments;" 

•*  Strrooate's  Court." 
of  justice,  see  "  Justice  of  the  Peace." 
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See,  also,  "  Evxdincb." 

demand  for  admiasion  of  gentdneiicu ••••• •    786 

costs  of  proving  after  demand  for  admission. ••••••     786 

DocuineBtary  Kvtdeitee* 

See  "  EviDENci." 

Domestic  Corporattonn. 

Sec    **  CORPOKATXONS." 

Doifrer. 

in  realty  sold  on  execution  >and  conveyed  to  executor,  etc.,  of 

purchaser  .  . . .' 1478 

judgment  of  divorce  against  wife  terminates  right 1760 

not  affected  by  judgment  of  divorce  a^inst  husband 1769 

admeasurement  may  be  subject  of  arbitration •» . .  2365 

action  for  waste  against  tenant  in  dower 1661 

I.  Action  vor. 

1.  Jurisdiction;  parties;  pleading,  etc. 

ejectment  cannot  be  maintained  for 1490 

jurisdiction   of   county   court 340 

acceptance  of  assignment  of  dower  bars  action 1604 

limited  to  twenty  vears 1596 

disabilities  excepted  from  period  of  limitation 1506 

interruption  of  limitation  by  acknowledgment 1596 

occupant  necessary  defendant 1597 

necessary  defendants  when  lands  not  occupied. 1507 

persons  claiming  interest  proper  defendants 1508 

possessing   or  claiming   different   portions   in  scv- 

craltv 1599 

description  of  property  in  complaint 1606 

complaint  to  set  forth  name  of  husband 1606 

issues  of  fact  triable  by  jury 068 

triable  where  property  situated 082 

preference  on  calendar 701 

2.  Reference  or  commission  to  admeasure. 

interlocutory  judgment  for  admeasurement  by  referee  or 

commissioners    1607 

oath  of  commissioners  or  referee 1608 

removal  of  commissioners  or  referee 1608 

filling  vacancy  in  office 1608 

how  admeasured 1600 

employment   of  surveyor 1600 

fees 3290 

all  commissioners  must  meet  but  majority  may  act 1610 

report  of  referee  or  commissioners   1610 

setting  aside  report 1611 

fees  and  expenses  of  commissioners  or  referee 1612 

amount   S200 

8.  Damages  for  withholding. 

may  be  recovered  in  action 1600 

measure   of  damages   1600,  1601 

not    to    include'  use    of    improvements    since    husband's 

death   1600 

against  grantee  of  husband 1601 

not  to  include  use  of  improvements  made  after  alienation 

Jby  husband 1001 

when  property  occupied  or  claimed  in  severalty 1602 

damages   for   withholding   to  be  awarded   by  final   judg- 
ment    1618 
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Oo-wer  —  Continued. 

I.  Action  for  —  Continued. 

3.  Damages  for  ivithholding  —  Continued. 

action  for,  against  heir  who  haa  alienated  land 16A9 

against  purchaser 16^ 

infant  may  maintain  in  her  own  name 199% 

4.  Judgment. 

final  judgment 1613 

execution  may  issue  on  judgment. 1240 

modification  of  judgment  on  change  of  rental  value....  1614 

liens  inferior  to  dower  right  attacn  to  residue 1615 

security  on   staying  proceedings  after  verdict 616 

damages  on  stay  after  verdict ^.  617 

recovery  by  default  or  ooUusion  of  guardian  not  to  affect 

infant .• 1605 

stay  pending  appeal  effected  only  by  order 1616 

stay  on  appeal  not  Vo  be  granted  if  plaintiff  gives  under- 
taking tor  restitution 1616 

action  for  instalments  of  dower 1614 

6.  Sale  for  non-payment  or  on  consent. 

action  to  sell  for  non-payment  of  instalment 1614 

consent  to  accept  gross  sum  in  satisfaction 1617 

of  defendant  to  pav  gross  sum 1618 

ascertaining  amount  payable  in  gross 1618 

interlocutory   judgment    for  sale   on   consent  to   receive 

gross  sum 1619 

laying  off  separate  j^^arcel  to  plaintiff  in  fee  on  consent. .  1620 

reference  to  ascertain  liens  prior  to  sale. 1621 

property  may  be  sold  free  from  or  subject  to  liciks 1622 

report   of    sale ,...  162S 

officer  making  sale  to  pay  taxes,  etc .- 16T6 

judgment  to  be  entered  in  county  where  property  aitu- 

ated 1677 

final  judgment  on  report  of  sale • 1624 

provisions  for  sale  in  partition  and  distribution  of  pro- 

ceeds  applicable 1625 

II.  Action  to  determine  claim  for. 

action  to  determine  claim  to  real  property  does' not  lie 1638 

claim   of   dower 1647 

proceedings  when   plaintiff  admits  defendant's  claim 1648 

interlocutory   judgment    for    admeasurement 1648 

proceedings  to  admeasure 1648 

denial  of  defendant's  claim  and  demand  that  she  be  barred..  1649 

III.  Partition. 

persons  having  inchoate  right  necessary  parties 1538 

division  in  partition  when  dower  exists  in  undivided  share..  1553 

sale  when  oower  exists  in  entire  property 1567 

sale  of  property  in  partition   free  from 1568 

payment  in  gross  in  satisfaction  of  dower  in  lands  sold.  1.568,  1569 

investment  of  proceeds  of  lands  for  benefit  of  dowerets.  1568,  1569 

protection  of  inchoate  right  on  sale 1570 

release  to  husband  of  inchoate  right  in  lands  sold 1571 

payment   into   court  in  satisfaction  on  sale  free   from  debts 

of  deceased  owner 15S8 

investment  of  moneys  paid  into  court 1583 

rV,  Foreclosure. 

when  barred  by  sale  on  foreclosure  by  advertisement 2395 

notice  of  sale  under  foreclosure  by  advertisement  to  be  served 

on  doweress 2388 

1J28 


mrax. 

V.  Salb  to  pay  dbcboent's  osbts. 

when  sale  is  subject  to ' 2778 

investment  of  proceeds  to  satisfy  cSaim  for  dower 2798 

acceptance  of  gross  sum  in  satisfaction 2798 

computatioo  of,  in  lands  under  contract  to  purchase 2794 

investment  of  funds  set  apart  for 2795 

when  dower  right  to  be  included  in  sale 2800 

VI.   Or   INFANTS  AND  INCOMPETENT   PERSONS. 

application  to  release  inchoate  right  of  incompetent  person..  2351 

enfect  of  release  of  dower  of  incompetent  person 2358 

order   on   application 2361 

investment  ox  proceeds  of  sale  on  application  for  release ....  2361 
may  be  included  in  sale  of  real  property  of  infant  or  incom- 
petent   2362 

sale  of  dower  right  for  gross  sum 2363 


ground  for  annulling  marriage 1748,  1750 

DntchesH  County. 

jail  liberties  for. « 146 

stenographer  for  supreme  court,  county  court,  etc 256,    257 

B. 
ID«vnlngr«. 

of  debtor  exempt   1879,  2468 

execution  against,  when  and  how  issued 1391 


for  encroaching  wall  arises  after  two  years  without  action....  1409 

claim  of,  triable  in  action  to  determine  claim  to  realty 1639 

fiSaitom. 

of  newspapers,  exempt  from  jury  duty 1030,  1081,  1127 

Bducattonal  Inatltutlona. 

on  whose  application  to  be  dissolved,   etc 1804 

appointment  of  receiver 1810 

SSIectment. 

I.  When  action  lies. 

**  action  of  ejectment  "defined 8348 

to  recover  property  forfeited  for  treason,  see  "  Tkbason." 
by  people  for  escheated  property,  see  **  Escheat." 

mortgagee   cannot   maintain 1408 

dower  cannot  be  recovered  in 1499 

for  encroaching  wall  to  be  brought  within  one  year 1499 

final  order  in  summary  proceedings  to  dispossess  not  a  bar. .  2264 

sion 1680 

by  reversioner,  etc.,  after  judgment  against  tenant  in  posses- 

by  infant  for  property  set  off  for  dower  b^  default,  etc 1605 

separate  action  by  joint  tenant  or  tenant  in  common. 1600 

ouster  of  joint  tenant,   etc.,   to  be  proved 1515 

grantee  pf  lands  held  adversely  may  sue  by  grantor 1501 

costs  when  grantee  sues  by  grantor 1501 

motion   for  production  of  authority  of  plaintiff's  attorney. .  1512 

order   for  production.. 1513 

evidence   of   authority 1514 

II.  For  non-payment  of  rent. 

when  action  may  be  brought 1604,  1505 

■tav  on  payment  of  arrears 1506 

judgment   to   state   amount  of  arrears 1507 

restoration  of  possession  on  payment  after  judgment 1608 

order  to  restore  possession  on  payment  after  judgment 1509 

when  use  of  property  set  off  against  arrears ^ 1510 


INDBX. 

IIL  Parties;  plbadimg. 

joinder  of  causes  of  action 484 

occupant  to  be  made  defendant '. l^g 

parties  defendant  when  lands  unoccupied IMB 

persons  claiming  interest  may  be  joined. 15TO 

joinder  of  claimants  on  motion  of  defendant 830 

abatement  and  revival  of  action -   Igl 

severance  when  different  parties  succeed  to  diflFcrent  parcels.  1822 
when  different  parties  succeed  to  realty  and  to  rents..  198S 

when   separate  occupants   are  joined 1516 

description  of  property  in  complaint 1511 

interpleader   8*0 

IV.  trial;  verdict;   judgment,  ETC. 

order    restraining    waste 1681 

issues  triable   by  jury 968 

triable   where   property   situated 082 

order    declaring    aeath    of   life   tenant   presumptive   evidence 

only   2319 

verdict,  etc.,  to  state  nature  of  plaintiff's  estate 1519 

security  required  to  stay  proceedings  after  verdict 616 

damages  on  stay  of  proceedings  after  verdict  include  waste.     617 

joint  judgment  against  occupants  of  building 1517 

juugment  against  one  defendant  subject  to  rights  of  others.   1518 

when  plaintin  s  title  expires  before  trial 1520 

after   trial    of   facts  conclusive 15:^4 

by    default    conclusive 1526 

execution   may   issue   on   judgment 1240 

securitjf  to  stay  judgment  pending  appeal  to  court  of  appeals^  1331 

possession   when  judgment   vacated 1529 

restitution   on   vacating  of  judgment  for   plaintiff 1529 

when    plaintiff   entitled   to   costs   of   course 8228 

V.  Damages  for  withhoi^ding  possession. 

complaint    may    demand 1496 

damages    recoverable    1531 

permanent  improvements  allowed  in  reduction  of  damages..  1581 

rents  and   profits  part  of  damages 1497 

action   against  purchaser  to  recover , 1685 

infant  may  maintain,  in  his  own  name .' 1686 

Blectlons. 

certain   returns  may  be  destroyed 21 

no  fee  for  administering  oaths  to  inspectors  and  poli'Clerks...  3289 

SSmbalmera. 

exempt   from  jury  duty 1030,   1081,  1127 

BmbesBlement. 

order  of  arrest  in  actions  for 549 

£iiibr»cery< 

forfeiture   and   damages    for .....••.,.1193,  1194 

Eminent  Domain. 

Sec  "Condemnation  Procbedikos." 
when  property  taken  by  state,  see  "  Assbssmbnt  or  Daxaobs.'* 
•  payment   of  comiiensation   under  judgment  of  court  of  claims.     2b9 

Employer. 

execution  against  earnings,  when  and  how  issued 1391 

RnnlneerM. 

exempt    from    jury    service 1030,    1081,  1127 

1230 
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forcible,  tee  "  Foecxblb  Entry  anb  Dstaxhxs." 
of  judgment^,  see  "  JuJxsMSKTt." 

on  another's  property  for  survey 1682^1684 

ejectment  by  landlord  having  right  of  entry    1504,  1505 

Baulty. 

distinction  between  forms  of  action  abolished 3339 

pleading  equitable  defence  or  counterclaim 507 

Brie  County. 

appointment  of  criers   91 

of  court  officers    97 

rules   for   calendars 235 

fees  of  constables  and  deputy  sheriffs  for  attending  court .3312 

court  officers  for  surrogate's  court 2512 

stenogrrapher   of   surrogate's  court 2513 

jail    liberties    for 145 

allowance  to  grand  and  trial  jurors 3314 

county  treasurer  to  exercise  powers  of  coroners 181a 

Brror. 

See,  also.  "  Appcal;  "  "  Tywncn;  "  **  MztTAns." 

writ   of.   abolished    1293 

power  to  amend  process,  pleadings,  etc 723 

immaterial,   to   be   disregarded .• 723 

vacating   judgment   for 1282-1292 

Bsenpe. 

jurisdiction  of  jusjtice's  court 28^ 

of  sick  prisoner  removed  to  hospital 1*7 

from  jail  liberties :  •  •  •  •  ..V«"  155 

sheriff  exonerated  from  liability  by  bond  for  jail  liberties. .  150,  158 

sheriff's  liability  for J;Jo 

service  of  summons  on  sheriff  for 420 

connivance  at,  by  sheriff,  etc.,  a  misdemeanor - .  1«>9 

action   on  bond  for  jail  liberties ^'IIJ 

action  for,  barred  by  action  on  bond  for  jail  liberties. loo 

stay  of  judgment  pending  action  on  bond  tor  jail  liberties 170 

return  of  prisoner  as  defence  to  action 171 

undertaking  for  jail  liberties  a  defence 171 

liability  of  coroner  for  escape  of  sheriff .•  •  •  •. JII 

coroner  may  prosecute  undertaking  of  sheriff  for  liberties....  i7H 

liability  of  coroner  when  sheriff  plaintiff oor 

limitation  of  actions  for vJJ** 

liability  of  sheriff  as  bail  for Jgj 

money  deposited  in  lieu  of  bail  to  be  applied  to  damages w<j 

new  execution  after  escape  of  execution  debtor   •••••• ^Zin 

application  for  leave  to  sue  on  sheriff's  official  bond  for IWJJ 

affidavit  of  head  of  family  on  justice's  judgment  a  defence 3086 

Bflokeat. 

attorney-general  to  bring  ejectment  for  real  property 1977 

in  name  of  people -jjjj 

advertisement  of  pendency 1978 

unknown  claimants  to  be  joined i97» 

effect  of  judgment  against J^Si 

report  of  recoveries  to  land  office •  • * •  •  •  ••81 

Bstates. 

Sec,  also,  "  Remaindeembh." 
for  life,  see  *'Lipk  Estaiks.'  ,       «,  --• 

proceedings  to   discover   death   oi   tenant  for  Hie,   MC  "Lwi 
Tkmakt  " 

presumption  of  death  from  continued  abetsee 841 

class  entitled  to  contingent  est«»«*  as  parties  in  partition 15^ 

protection  of  futures  r*>!.^  or  estates  on  sale  in  partition 1570 

^•tinv  "^f  ■»*?!rTiAtent  interest  in  trustee  for  insolvent  debtor. .  2177 
•«ie  ot  contingent  interest  of  infant 2848 


INDEX. 

Sstoppel. 

See  "Res  Adjudicata" 

by  final  judgment  of  court  of  claims 289 

judgment  of  dismissal  not  &  bar  unless  on  merits 1209 

Estrays. 

Sec   "  Strays." 

See,  also,  "  Witnesses." 

refusal  to  answer  incriminating  question  in  action  against  cor- 
poration  for  usurT)ing  privilege  or  franchise 19fio 

tetimony  of  party  adduced  by  adverse  party  may  be  rebutted..     838 

I.  Presumptions. 

of   death    from   continued   absence 841 

seal   presumptive  evidence   of  consideration S40 

II.  Competency  and  admissibility. 

of  party  to  transaction   with  deceased  person 829 

in  proceedings  to  discover  personal  property  of  decedent  27«>9 

of  husband  or  wife   in   action   for   divorce 831 

of  plaintiff's  wife   in  action   for  criminal   conversation 831 

determination  of  competency  of   witne^  in  justice's  court..    30lt^ 

witness  not  excluded  for  conviction   for  crime 83ti 

in   mitigation  of  damages  admissible  at  inquest. 5.^6 

offer   to   compromise   not   admissible 738,     739 

proof    to    contradict    inventory    in    action  .against    executor 

etc .1832,  18.14 

conviction  for  crime  may  be  used  to  impeach  credibility....      832 
testimony   of    surveyor   and    proof    of   standard   of    mea.sure- 

ment 84 la 

dctemining    age    of    child 961a 

III.  Privileged  communicationb. 

between   husband    and    wife 831 

confessions   to    clergyman 833 

to  attorneys  and  their  employees 835,  836 

to  physicians 834,  836 

waiver    of    privilege! 836 

attorney  who   witnessed   will    raav   testify 836 

physician   may   testify  when  validitj^  of  will   in  question....  836 

physician   attending  injured  party  in  hospital   may  testify..  836 

IV.  Admissions,   confessions,   and  declarations. 

civil^  pleading  not  evidence  in  criminal  prosecutions 523 

admission   by   member   of  corporation S39 

declaration  or  confession  not  sufficient  to  annul  marriage...  1753 
admission  by  executor,  etc.,  to  prove  debt  in  proceedings   to 

sell    realty   _ 2735 

answer    of    witness    in    supplementary    proceedings    not    ad- 
missible to  prove  fraud  by  him 246D 

V.  Secondary. 

parol  to  prove  lost  negotiable  paper ....." 1917,   1918 

to  establish  or  probate  lost  or  destroyed  will 1865,  2621 

VI.  Testimony  on  former  trial  of  same  action,  etc. 

of  party   since  deceased  cr   insane  or   non*resid<iit.  ••••••>•  830 

when  admissible^  in  action  to  determine  claim  to  real  property  1646 
of  deceased  or  incompetent  witness  on  probate  admiasiblc  on 

application    to    revoke 2651 

on   probate   admissible    in    subsequent   action,    etc.,   involvinff 

validity   of   will    of    realty 2626 

to    determine    validity   of    will 26o3a 

VII.     PtRPETUATlNO    AND    PRESERVING    TESTIMONY.       ScC,    slsO,    "  DePO* 

SITIONS." 

in  action  to  determine  claim  to  real  proeprty 1646 

depositions     of     parties    and     witnesses  "  to    expected    litiga- 
tion   870,    871 

i2sa 


INDEX. 

BT'tdemce  —  Contlnved. 

VII.  Perpetuating    and    prxsekving    testimony  —  Cootinued. 
Deposition  to  perpetuate  testimony  as  to  title  to  realty, 

testimony  may  be  received  m  action  involving  title  to 

realty 168§a 

inability   of  witness  to   attend  must   be  shown I(i88a 

documentary    evidence    not    affected 1688b 

■  U  ,  mode   of  introducing  testimony 1088c 

objections   may   be  taken  at  trial. 1688c 

who  may  apply  for  taking  of  deposition 1688d 

contents     of    petition lS§2r 

notice     of     application ^ 1688f 

appointment    of    referee J2®§f 

notice  of  hearing  before  referee IttgSt 

proof  of  notice  of  hearing 1688g 

adjournments    of    hearing 1688g 

subpoenas    to    wUnesses 1688g 

compelling   attendance   of  witnesses..... 1688g 

mode   of   examination 1688n 

refusal  of  witness  to  answer l688h 

authentication  of  deposition 1688h 

deposition  to  be  filea  and  recorded 1688h 

against  whom  deposition  may  be  used  as  evidence ....   1688i 
VIII.  Documentary. 

proved    during  testimony   of   witness   who   has   become  non- 
resident       830 

records,  documents,  etc.,  may  be  proved  according  to  com* 

mon    law 962 

demand  for  admission  of  genuineness  of  paper 735 

exclusion  of  books  and  documents  for  disobedience  to  order 

of    discovery 808 

original  certificate  of  marriage  is  presumptive  evidence .....      928 
proof  of  written    instruments    where    there    are    subscribing 

witnesses .^ 961i» 

proof  of  payments    by    a    municipal    corporation    or    officer 

thereof 961c 

proof  of  instrument    by    submitting    disputed    and    genuine 

handwiting 961d 

proof  of   lost  execution   or   writ  under  which   sherifTs  sale 

of  real  property   was  made 961e 

1.  Instruments  acknowledged  or  proved  for  record. 

conveyances   acknowledged    or  proved 93.'5 

acknowledgment  or  proof  of  conveyance  not  conclusive.      936 
conveyances  proved  upon   oath   of  interested   or   incom- 
petent  witness   not   admissible 936 

instruments   acknowledged   or   proved   admissible 937 

bills,   notes   and   wills   excepted 937 

conveyances  of  land   without  the  state 940 

probated  will   admissible 2629 

Records. 

of  judgments,  etc.,  see  infra,  VIII,  3.     Judgments,  De- 
crees, etc. 

may  be  proved  according  to  common  law 962 

maps,  surveys  and  official   rcorda  on  file  in  New  York 

city  and  county  for  twenty  years 955 

admissibility  of  records  of  wills  proved  mOre  than  thirty 

years 2632 

admissibility  of  record  of  wills  proved  prior  to  1875. . . .   2631 

of  bill  of  sale,  etc.,  of  vessel 945 

of  conveyance 935 

not    conclusive    036 

original   record   of  marriage,   is  presumptive  evidence..      928 
of  affidavit  of  sale  on  mortgage  foreclosure  by   adver- 
tisement     2398 

of  will  of  real  property  admissible 2633 

of  decree  of  probate  of  heirship  presumptive  evidence..    2657 

evidence    of    weather    conditions 961  f 

extracts  from  books  and  records  of  comptroller's  office 

as   evidence    93lc 

8.  Judgments,  decrees,  etc.     See,  also,  **  JudgmBnts." 

against  deceased  party  as  proof  of  debt 1210 

Ihow   far  judi^ment  annulling  marriage  conclusive 1754 
effect  of  judgment  against  joint  debtors  as 1933 
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VIII.  Documentary  —  Continued. 

8.  Judgments,  decrees,  etc.-^  Continued. 

Erobated  will  admissible •  •  •  • 
ow  far  probate  conclusive  as  to  personalty 

probate  presumptive  only  as  to  realty 

decree  for  probate  of  heirship  presumptive  evidence 26B7 

letters  testamentary,  etc.,  conclusive  as  to  authority 2S91 

decree  for  payment  against  executor,  etc.,  conclusive  evi- 
dence of  assets  . ; ^  2562 

order  for  execution  against  executor,  etc.,  evidence  of  a»> 
sets 2562 

decree  for  payment  and  distribution  of  decedent's  estate 
conclusive -2743 

judgment  or  decree  as  proof  of  debt  in  proceedings  to  sell  

realty  of  decedent   2756,  2767 

discharge  of  insolvent  debtor  conclusive  as  to  proceedings 
and  facts 2181 

papers  other  than  discharge  of  insolvent  debtor  presump- 
tive as  to  proceedings  and  facts 2181 

order  declaring  death  of  life  tenant  presumptive  only  In 
ejectment • .«« •  2S10 

Of  justice  of  peace. 

proof  of  judgment 8165 

entries  in  justice's  docket  book 8148 

transcript  from  docket  book,  subscribed  and  authenti-     

cated,  is  evidence 938 

docket  book  and  certified  transcript  admissible  in  jus- 
tice's court 9SS 

proceedings  may  be  proved  by  justice's  oath 940 

on  death  or  absence,'  proceecfings  may  be  proved  by 
original  minutes  or  sworn  copy 940 

4.  Official  certiHcates,  returns,  etc. 

certificates  or  afHdavits  of  public  officers  on  .file  are  pre-    ^^ 

sumpti ve  evidence 928 

certificate  of  search  by  legal  custodian  of  paper 921 

by  abstract  or  title  insurance  company 8256 

oiHcial  searches  and  certificates  to  be  made  on  request. . ..     961 

form  of  certificate  to  copies,  etc 957 

certificate  to  copies,  etc.,  roust  be  sealed 968 

but  not  when  for  use  in  same  court 950 

certified  co[)y  of  record  of  conveyance 936 

not  conclusive.  .    . . , 936 

certified  copies  of  papers  6ied  or  recorded  in  public  offices.     933 

in   town   clerk's  office 934 

certified  copy  of  certificate  or  record  of  marriage,  is  pre> 

sumptivc  evidence , 928 

of  designation  of  agent  of  foreign  corporation  to  receive 

summons 432 

sheriff's  return  presumptive  in  action  on  undertaking  in 

r^levin 1734 

constable's  return  presumptive  in   action  on  undertaking 

in    replevin    in    justice's    court 2931 

recital   in   order,    resolution  or  record   of  public  officers, 

board  or  body  presumptive  evidence  of  certain  facts.   931b 

6.   Federal   records. 

certified   copies   of  documents  on   file  in   departments  of 

United    States     944 

of   records   of   federal   courts 943 

of  bills   of   sale,   etc.,  of   vessel ?  . . , 945 

(>f   record   of    weather   bureau   observations 944 

certificate  of  director  of  census  to  population.  .*....••.  944 

1284 
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(VIII.  Documentary  —  Continued. 

ft.  AMdatnts. 

of  printer  to  publication  of  notice « 

of  service,  in  case  of  death,  etc.,  of  person  serving 927 

of  sale  on  mortgage  foreclosure  hy  advertisement 2896 

admissibility  of  ex  parte  affidavit  m  justice's  court 3004 

7.  Notarial  protests,  certifUates^  etc. 

certificate  of  presentment  or  protest  of  bill  or  note,  or  of 

notice  thereof 92S 

effect  of  affidavit  denying  receipt  of  notice  of  protest. . .  923 

protest  presumptive  evidence  of  demand  in  case  of  death, 

etc,  of  notary  < 924 

aiemorandum  by  notary,  presumptive  evidence  Of  notice 

in  caie  of  death,  etc 924 

8.  Books^  etc.,  of  foreign  corporations. 

presumptive   evidence    929 

certified    copy   may   be   used 930 

verification   of  copy 931 

copy    of    designation    of    person    upon   whom    to    make 

service,    as    evidence 931a 

IX.  Statutes,  ordinances,  erc. 

statute   of   state 932 

of  another  state  or  country '. .  *  943 

ordinances,    etc.,   of   municipal   corporations* *  < . .  941 

proof    of    colonial    statutes 941a 

X.  Foreign  laws,  records  and  other  matters. 

statutes 942 

oral   evidence   of  common   law 942 

reports  of  cases  admissible  to  prove  common  law 942 

conveyances   of   land   without   the   state 946 

exemplification  of  record  of  conveyances  without  the  state..  947 

authentication  of  copies  of  records  of  courts 952 

oral  proof   of  copy   of  record 9.'53 

effect  of  foreign  record  or  judicial  proceeding  not  declared..  954 
authenticated    copies    of    records   of    public   office    of    foreign 

country 956 

»  transcript    of    docket,    etc.,    of   justice    of    peace    of    another 

state 948,  949 

proof   of  proceedings   and   judgment   of  justice  of   peace   of 

another  state   950,  951 

when   record   of   foreign    will   admi<=;Mble 2703,  2704 

proof  of  presentment  of  foreign  bills 925 

XI.  Sufficiency  of  proof. 

failure  of  proof  defined 541 

declaration  or  confession  not  sufficient  to  annul  marriage..  1753 
proof   of  title   in    actions   for   recovery   of,   injuries   to,   etc., 

unoccupied    lands    960 

sufficiency  to  establish  or  probate  lost  or  destroyed  will.  1805,  2621 
allowance  of  debt   by  executor,  etc.,  sufficient  in  proceedings 

to    sell    decedent's    realty 275.5 

determining  age   of   child 961a 

to  rulings  on  Idw   allowed 992 

on  facts  not  allowed,  except  on  challenge  of  juror 992 

not    supported   by   evidence 993 

during  trial  to  be  tAken  when  ruling  made 995 

to  instructions  to  jury  to  be  taken  before  the  verdict 995 

during  trial  to  be  entered  unon  mintttcs 905 

for  purpose  of  exception,  trial  continues  until  verdict  rendered.  992 

after  close  of  trial  by  court  or  referee 994 

to  decision   of  court  or  report  of  referee 094 
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to  decision  or  report,  time  for  filing  notice  of •••••••..     904 

to  be  inserted  in  or  annexed  to  judgment-roll 994 

part  of  papers  on  appeal 904 

case  settled  to  contain 097 

may  be  stated  separately  in  case  settled 907 

making  and  filing  in  condemnation  proceedings 3367 

final  judgment  not  stayed  by 1005 

taking  of,  does  not  affect  motion  for  new  trial 1006 

may  be  heard  with  motion  for  new  trial 1006 

reviewed  on  appeal  from  judgment  or  motion  for  new  trial 906 

may  be  heard  in  first  instance  by  appellate  division 1000 

revoking  or  modifying  order  for  hearing  in  first  instance  by  ap- 
pellate division 1000 

motion  for  new  trial  may  be  made  to  appellate  division  when 

trial  by  court  or  referee 1001 

time  for  filing  on  motion  for   new  trial  to  appellate  division 

when  trial  by  court  or  referee 1001 

not  necessarv  on  appeal  to  court  of  appeals  from  judgment  on 

verdict  subject  to  opinion  of  court. 1339 

judge  out  of  office  may  settle 25 

order  refusing  resettlement  of  bill  is  appealable 1347 

to  findings  of  surrogate  and  refusals  to  find 2545 

to  rulings  of  surrogate   during  trial 2545 

remarks    or    comments    of    judge,    duly    excepted    to,    shall    be 
subject   of   review 1323a 

L  Gensral  provisions. 

li  fVhen  to  issue. 

is  process  of  court • 1364 

on  judgment 1240 

of  court  of  claims 269 

charging  joint   debtor   not  summoned   in  previous 

suTt. :. mi 

on  sheriffs  bond   1883-1889 

on  confessed  judgment,  when  debt  not  all  due 1277 

successive,  on  confessed  judgment  as  debt  falls  due....    1277 
levying  execution  against  wages,  etc.,  of  judgment  debtor   inijl 

on  decree   for  money   by  surrogate's  court 25.')4 

when    to    issue    against    public    officer 1031 

for  costs,  not  to  issue   against  state 19S5 

for  compensation  and  costs  in  condemnation  pre  ^edings.  3373 
on  judgment  foreclosing  mechanics'  liens  in  court  not  of 

record 3408 

for  costs  on  summary  proceedings  to  recover  possession 

of    land    2250 

against   joint    debtor*!,   when   all   not   served 1934 

enforcement  of,  against  joint  debtors  when  all  not  served  1935 
on   judgment  against   representative   officer  of  unincorpo- 
rated   association     1921 

to  collect  fine  against  usurner  of  office 19.56 

jury   fine   in   New   York  county « 1117 

in  Kings  county   • 1150 

2.  Issuance;  requisites,  etc. 

under-sheriff  to  proceed  on  death,  etc.,  of  sheriff 1388 

designation  of  person  to  proceed  with,  on  death,  etc,  of 

shcrifT 1388 

may  issue  from  N.  Y.  city  court  to  any  county 338 

from  N.  Y.  city  court  to  be  executed  by  sheriff 339 

to  be  directed  to  sheriff 1382 

t."  whom  directed  when  sheriff  a  party 1362 

may  be  directed  to  person  designated  in  order 13f>2 

undertaking  by  person  designated  in  order 1302 

time  of  receint  to  be  indorsed 136SI 

four  kinds  of 1864 

•nay  issue  simulr    leously  to  two  or  more  counties 1365 


INDEX. 

aceetttlon  —  Comtimiied. 

I.  Gensral  provisioks  —  Continued. 

2.  Issuance;  requisites,  etc. —  Continued. 

to  what  county  to  issue  for  purpose  of  supplementary 

proceedings 24!^ 

rccjuisites  of 13ft6 

within  what  time  to  be  returned ]?0G 

to  whom  returnable 1906 

on  interlocutory  judgment  of  divorce  awarding  costs 1774 

issuance  on  filing  transcript  from  another  court 1307 

to  whom  returnable  when  issued  on  transcript  from  an- 
other court 1367 

issuance  on  transcript  of  judgment  by  justice 1307 

on  jud^ent  for  money  only  1308 

to  specify  date  from  which  interest  computed ISOS 

to  specify  docketing  of  transcript  when  issued  on  tran- 
script hied 13ro 

separate  where  separate   sums  recovered 1371 

of  course  within  five  years 137f- 

after  death  of  judgment  creditor 1370 

how^  issued  after  five  years  1377 

motion  for  leave  to  issue  after  five  years 137S 

time  of  stay  not  to  be  included 1382 

not   to  be  stayed  on  appeal   for  more   than  thirty  days 

without  security   1331 

against  surviving  judgment  debtors   13f 3 

manner  of  collection,  when  issued  on  judgment  on  sher- 

ifPs  bond 1883 

8.  Return;  satisfaction, 

return  unsatisfied  to  be  entered  on  judgment  docket 1265 

payment  to  be  indorsed  on  execution 1260 

certified  cop^  to  be  delivered  on  payment ■. .   1266 

entry  of  satisfaction  by,  on  judgment  docket 1264 

return  partly  satisfied  as  payment  on  judgment  affecting 

limitation 376 

limitation  of  action  for  non-payment  of  money  collected 

on 383 

II.  Against  pkopekty  and  kspresentatives  of  dbccaseo  debtor. 

no  execution  against  decedent,  except,  etc 1370 

issuance  by  leave  against  decedent's  property 138^) 

notice  of  motion  for  leave  to  issue 1381 

petition  to  surro^te  for  leave 1381 

against  property  m  hands  of  executor,  trustee,  etc 1371 

may  be  issued  against  all  of  executors,  etc.,  as  if  all  had  ap- 
peared   1817 

against  executor,  etc.,  to  issue  only  on  leave 1825 

on  judgment  on  counterclaim  against  executor,  etc 600 

application  for  leave  to  issue  against  executor,  etc 1826 

separate  executions  on   judgment  against  executor,  etc.,   per- 
sonally and  in  representative  capacity 1816 

security  on  leave  to  issue  execution  on  judgment  for  legacy 

or  distributive  share  1827 

executor,  etc..   may   issue   on   judgment  recovered   by  prede- 
cessor in  office  1820 

against  infant  heir,   etc.,   in   creditor's  action   suspended   for 

one  year 1868 

sherifTs  fee  may  be  taxed  against  each  defendant  in  creditor's 
action 1880 

m.  For  possession  of  real  property. 

to  what  counties  issued   • 1366 

requisites.  ^ 1873 

mar  require  collection  of  money  recovered  by  same  judgment.  1878 
craer  granting  leave  to  i^sue  after  death  of  defendant 18T6 
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IV.    Fo«    DELIVERY    OF    CHATTEL. 

on  judgment  in  replevin ..  1781 

power  to  take  chattel  under  execution  in  replevin... 1T8S 

may  require  collection  of  money  recovered  by  same  judgment.  1ST8 

reauisites  of 1375 

to  what  counties  issued 1965 

return  unsatisfied  necessary  to  action  on  imdertaking  in   re> 

plcvin.  .  .   1784 

return  as  evidence  of  breach  of  undertaking  in  replevin 1784 

on  judgment  in  justice's  court  1373,  1731,  2981,  8088 

V.  Against  property. 

to  what  counties  issued * 1806 

requisites 189 

when  attachment  has  been  levied 1370 

not  allowed  while  debtor  in  custody  under  execution  in  same 

action 1491 

simultaneously  against  property  and  person 1490 

may  i«sue  after  escape  of  debtor 1498 

when   debtor   dies   in   custody    1488 

after  discharge  from  custody  br  creditor 1484 

new  execution  after  death  or  release  of  debtor  not  to  be  levied 

or  realty  sold   1496 

property  seized  in,  cannot  be  recovered  in  replevin 1690 

VI.  Exempt   property. 

special  exemptions  not  affected  by  code 1889 

when  no  exeAiption  allowed  on  judgment  for  wages..  ..   3131,  8167 

3221 

of  householder  enumerated 1390 

workin]^  tools  and  team  of  householder 1391 

professional    instruments,    furniture    and    library    of    house- 
holder   1391 

woman  has  same  exemption  as  householder 1392 

military  pay,  pensions,  rewards,  arms,  etc 1393 

damages  for  taking  exempt  property 1394 

burying  ground 1396 

designation  of «•.•.•••.•«..•....  1396 

homestead  of  householder   •.« ••-• 1397 

designation  of • 1M6 

of  married  woman •«• 1399 

continuance  after  owner's  death 1400 

not  affected  by  temporary  suspension  of  residence......  1401 

lien  attaches  to  surplus  value  over  $1,000... 1402 

creditor's  action  to  reach  surplus  value 1402 

marshalling  proceeds  of  property  partly  exempt. ..« 1408 

money    representing    exempt    portion   of   property    sold    also 

exempt ..••••••••••••....  1408 

cancellation  of  exemption  of  real  property • 1404 

waiver  of  exemption  void ••«....  1404 

cannot  be  reached  by  judgment  creditor's  action. •.... 1879 

by  supplementary  proceedinjgs   »..••«•...•«.••  2463 

on  execution  issued  by  justice  ot  peace ,• 3028 

exemption  of   exhibits   at  exhibitions 1404a 

V^II.    LsVY    on     PfiRSONAL    PROPERTY. 

on   current    moTicy , 1410 

on   bank    hills    1411 

on  g(»vt'rnment,   state  and  cornoratc   bonds 1.411 

interest  of  pledgor  may  be  soid « "  1412 

under  warrant   to   collect   fine 2206 

when    superseded   pending  appeal .»...  1311 

sheriff's    fcen 3307 

aheriff  to  c^lect  fees  by  virtue  of  execution,. *.••...•••. ..  3309 


IND&X. 

IDz««iitloa[  •—  Continiicd. 

VII.  LxvY  ON  PERSONAL  PKOFBXTY  —  Continued. 

1.  Interest  in  partnership. 

•ppUcatiott  for  release  of  partnership  property 1418 

undertaking  for  release   665,  ^,  1414 

on  interest  of  partner  previously  attached 1416 

undertaking    to    release    partnership    property    inures    to 

other  creditors 1416 

sale  of  partner's  interest 1417 

rights  ot  purchaser* 1417 

2.  Lien  on  personal  property. 

persona]  property  bound  by  Execution 1405 

order  of  preference  among  executions 1406 

when  property  attached   1407 

preference  when  execution  issued   out  of  court  not  of 

record 1408 

bona  Me  purchasers  before  levy  not  affected 1400 

8.  Claims  of  tlUrd  parties. 

trial  of  claim    1418 

affidavit  of  claimant 1418 

manner  of  trial  '. 108 

expenses  of  trial 109 

fcrors  to  find  value  of  property 1419 

nding  by   creditor   on   claim 1419 

claimant's  right  not  affected  by  inquisition  1420 

sheriff's  fees  for  notifying  jury 3307 

4.  Action  against  sheriff;  substitution  of  indemnitors, 

substitution  of  indemnitors  as  defendants 1421 

notice  of  application  for  substitution 1422 

consent  to  substitution   , 1422 

terms  on  substitution 1423 

severance    and    substitution    when    indemnity    relates    to 

part  only.   -    1424 

relief  to  sheriff  when  joined  as  defendant  with  indemni- 
tors.    1425 

enect  of  order  substituting  indemnitors 1426 

notice  of  action  to  indemnitors 1427 

action  by  sheriff  against  indemnitors 1427 

Vni.  Levy  on  xsal  psofb^ty. 

after  ten  years  1252 

notice  to  be  recorded  and  indexed 1252 

includes  unexpired  leasehold  terms  of  five  years 1430 

property  held  In  trust. 1431 

indorsement  of  direction  prohibiting  levy  on  property  mort- 
gaged to  secured  debt 1438 

9 

IX.  Sale. 

1.  In  general. 

when  and  how  conducted 1384 

order  of  sale  of  attached  pro|>erty 708 

penalty  for  removing  or  defacing  notice  of  sale 1S85 

title  of  purchaser  not  affected  by  omission  of  notice 138<? 

sheriff,  etc.,  not  to  purchase  at  sale .- 1387 

%  Of  personal  property. 

of  perishable  property  in  N.  Y.  city  court 3175 

conduct  of  sale    1428 

ttOCice  of  sale   1429 

perishable    property,    how    sold « 1429 

sale  of   partner's  interest. 1417 
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tiou  -^  Continued* 

XX.  Sals  —  Continued. 

8.  Of  real  property. 

equity  not  to  be  sold  on  execution  for  mortgige  dcbC  14S1L 

notice  of  sale 14M 

description  of  property  in  notice  of  sale I^IM* 

not  afiected  because  only  part  of  property  adTcrtised  is 

sold 

penalty  and  damages  against  sheriflf  for  irregularity 1498 

manner  of  conducting  sale . . .  .* 14S7 

owner  or  redemptioner  may  require  sale  of  separate  parcel.  1487 

'*  distinct  parcel  "  defined 3343 

duplicate  certificates  of  sale  •  •   14^ 

certificate  of  sale  to  bS  recorded 1439 

judgment  annulling  conditional  on  repayment  of  price...    1440 

rights  of  possessor  after  sale  and  before  deed. 1441 

proof  of  lost  execution  or  writ  under  which  sheriflTs  sale 

of    real    property    was   made ^le 

4.   Waste. 

order  restraining  waste  during  period  of  redemption. —  "»  ''2 

motion   to   punish   for  contempt 1'A^ 

commitment     for    contempt 1 444 

discharge    on    undertaking 1445 

X.  Redemption  of  real  property. 

time  for 1446 

terms  of 1446 

who  may  redeem 1447 

avoids  sale 1448 

by  creditor 1449 

time  for 1449 

terms  of 1450 

by  another  creditor  from  redeeming  creditor 1451 

terms  of 1451 

when  second  redeeming  creditor  has  prior  lien 1452 

subsequent  redemptions  by  other  creditors 1453 

by  creditor  after  fifteen  months 1454 

by  original  purchaser  who  is  also  creditor 1456 

by  creditor  directing  sale  under  another  judgment 1457 

by  person  entitled  to  redeem  part 14M 

by  owners  of  undivided  shares 1450 

b^  lienors  on  undivided  shares 1460 

right  of,  not  affected  by  agreement  with  purchaser,  etc 1461 

when  to  be  made  at  sheriiPs  office 14S9 

to  whom  made  when  sheriff  dead  or  out  of  office \4E& 

to  whom  payment  to  be  made 146S 

payment  may  be  made  to  sheriff,  etc.,  who  made  sale 1476 

when  sale  made  by  person  designated  by  order  of  court 1477 

certificate  of  satisfaction  by  redeeming  creditor.. 1463 

evidence  of  right  of  redeeming  creditor 1464 

of  redeeming  mort^gce    1465 

of  executor  or  administrator  to  redeem 1466 

certificate  of  satisfaction,  etc.,  open  to  inspection 1467 

sheriff  to  file  certificate  of  satisfaction,  etc 1467 

when  redemntion  takes  effect    1468 

title  of  purchaser  vested  in  redeeming  creditor 1468 

certificate  of,  to  be  delivered 1460 

effect  of  recording  certificate  of  redemption 1470 

XI.  Sheripp*s  deed;  title  of  purchaser. 

under-sheriff  or  successor  to  act  when  sheriff  dies,  etc 1475 

title  divested   only  by  deed 1440 

sheriff's  deed  to  state  iipnie  nf  oerson  whose  interest  is  sold..  1244 

relates  back  to  time  of  sale 144C 

1240 
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sheriff's  deed  on  expiration  of  redemption ••••••••.•••  14T1 

when  presumptit e  evidence  of  fact .••.••••••••••  1471 

grantee.  •  . 1472 

to  executoi  or  administrator  of  person  estitled 1473 

assignment  of  right  to  be  acknowledged  and  filed 1474 

restitution  when  property  sold 1S23 

not  to  affect  title  to  property  sold 446.  132.^ 

recovery  of  price  on  eviction  of  purchaser 1479 

judgment  continues  in  force  after  eviction  of  purchaser 1480 

action  for  waste  by  grantee  of  sheriff 1654 

Summary  proceedings  to  recover  possession. 

against  person  holding  over 2232 

notice  to  quit  required 2236 

stay  of  warrant  to  dispossess 229i 

Xn.   COKTKXBUTZON  BETWKKN  DEFENDANTS. 

when  judgment  collected  by  sale  of  realty  of  one. • . . . .  1481 

when  part  owner  redeems. 1482 

order  of  contribution 1483 

enforcing  contribution  by  original  judgment 1484 

preserving  lien  of  original  judgment  for  purpose  of  contribu* 

tion 1485 

entry  on  docket  to  preserve  lien... 1486 

XIII.  Against  the  pseson. 

from  justices*  courts,  see  infra,  XIV.  From  Justices'  courts, 

"  1.  When  to  issue. 

arrest  under  warrant  to  collect  fine 2299 

on  judgment  for  working  woman  in  N.  Y.  city  court....  3167 

in  what  cases  issued 1487 

against  woman 1488 

on  judgment  of  justice's  court 3018 

lor  money 3026 

execution  against  property  a  condition  precedent 1480 

not  allowed  simultaneously  against  property  and  person . .  1490 
not  allowed  while  debtor  in  custody  under  another  execu- 
tion in  same  action    1401 

new  execution  after  escape  1492 

against  escaped  sick  prisoner 127 

death  while  in  custody 14193 

creditor  may  discharge  debtor  after  thirty  days 1494 

not  to  issue  after  discharge  of  debtor  by  creditor 1494 

new  execution  not  to  be  levied  against  realty  sold 14W 

2.  Issuance;  custody  and  detention. 

requisites 1372 

to  recite  issue  and  return  of  execution  against  property.  1872 

to   what   counties   issued    1366 

return  on,  to  charge  bail 697 

duty  of  sheriff  on  execution  to  charge  bail 698 

custody  of  debtor llO 

on  justice's  judgment  for  penalty  or  forfeiture...  3032 

term  of  imprisonment  limited Ill 

support  of  prisoners 112 

when  prisoner  entitled  to  jail  liberties 149 

deposit  of  money  in  lieu  of  bail 682 

attachment  for  contempt  not  to  issue  against  prisoner...  227S 
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XIII.  Against  the  fsrson  —  Continued. 

3.  Issuance;  custody  and  detenHon  -—  Continued. 

habeas  corpus  to  produce  prisoner  to  answer  for  contempt.  2278 

prisoner  produced  to  be  remanded 22S2 

ma^  be  committed  for  civil  contempt  on  discharge 

from  custody , 2282 

habeas   corpus  to   produce  debtor  on  proceeding  to  dis- 
cover death  of  life  tenant 2307 

S.  Discharge  frgm  imprisonment, 

from  arrest  for  delay  in  issuing ST? 

release  of  insolvent  debtor  \xppn  his  discharge. 2185 

how  validity  of  discharge  of  insolvent  debtor  tested 2185 

validity  of  discharge  of  insolvent  debtor  may  be  attacked 

^  on  motion  to  vacate 2187 

power  of  N.  Y.  city  court  to  relieve  from  imprisonment .   31G?t . 

debtor  to  United  States  not  to  be  discharged 2218 

to  state  for  taxes  or  public  moneys  not  to  be  dis- 
charged   2218 

notice  by  creditor  to  debtor  to  apply  for  discharge 2216 

failure  to  apply  after  notice  by  creditor  bars  future  ap- 
plication  2217 

what  debtors  may  apply  for  discharge ; 2200 

to  what  court  application  made 2SO\ 

when  debtor  may  apply 2202 

application  to  be  by  petition 22Uk 

contents  of  petition    2203 

schedule  of  debtor's  property , 2203 

affidavit  of  petitioner   2204 

correction  of  schedule   2205 

notice  to  execution  creditors • SS05 

mode  of  service  of  notice 2206 

publication  in  Ueu  of  prescribed  service 2206 

notice  to  attorney-general  when  state  is  creditor 2207 

order  for  hearing 2^08 

hearing  to  be  summary • 2208 

order  that  debtor  execute  assignment 2208 

adjournment  of  hearing 2200 

proceedings  on  adjourned  day   2210 

assignment  to  be  acknowledged  and  recorded 2211 

title  vested  in  trustee  by  assignment , 2211 

when  discharge  from  imprisonment  granted 2212 

petitioner's  property  still  liable 2213 

not  subject  to  new  imprisonment  on  same  judgment 2213 

new  execution  against  person  on  conviction  of  perjury. ..  2214 

powers  and  duties  of  trustee 2215 

distribution  by  trustee  2215 

discharge  not  to  affect  justioe'a  judgment 9037 

XXV.   FrOW  justices*   COVKT& 

1.  Issuance;  requisites,  etc, 

may  be  issued  after  discharge  from  imprisonment S037 

on  judgment , , 3017 

•  tor  monc}^ 3026 

•  against  joint  debtors   3020 

on  summons  not  personally  served 2918 

for  delivery  of  chattel 3038 

docketed  with  county  clerk ^HS 

lor  fine  against  delinquent  witness. .  • 2977 

exempt  property 3028 

when  justice  may  issue 3024 

general  requisites. 30?ii 

renewal  of  execution   •.«.•»• 3027 

indorsement  of  levy ..••.•••..•••..•.>  9099 

1*J42 
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XrV,  Fro  <   justices*  coukts  —  Continued. 

X,  *  tsuance;  requi^tes,  etc. — '  Continticd. 

mode   of   levy    8096 

notice  of  sale    3029 

mode  of  sale   3080 

return  by  constable   3081 

constable  not  to  act  under,  after  return  day  3040 

constable  must  complete  after  term  expires 3042 

action    agsinst   constable    for   money   collected 3041 

for  failure  to  return « 8039 

2.  Against  person. 

on  judgment   for  money    3026 

arrest  and  imprisonment  under 3032 

limit  of  imprisonment   3033 

affidavit  of  head  of   family;    discharge 3034 

penalty  for  wrongful  refusal  to  diicharge   3035 

affidavit  a  defence  to  action  for  escape 3036 

discbarge  not  to  affect  judgment  3037 

XV.  From  local  courts. 

on  judgments  of  Albany  city  court    ,....,...».  8225 

of  Troy  justice's  court    8225 


lBx*cntora  and  AdmlnlHtrators. 

See,  also,  "  Decxdbnts'   Estatrs;  "  "  Letteas  of  Adminis- 
tration; "     "Letters     Testamentary;"     "Surrogates' 
Courts;  "  "  Wills." 
provisions  applicable  although  letters  issued  before  enactment . .  2610 

liability  of  persons  acting  without  authority 2706 

jurisdiction  of  surrogate  over 2472 

'•next  of  Wn"  de&ned 1870,  1906 

1.  Appointment;  qualification.     5ec»  also,  "  Letters  op  Admin- 

rtTRATTOM;*'  "  LrtTERS  Testamrwtarv." 

persons  incompetent  to  serve  as  executors 2612 

letters  may  be  refused  for  inability  to  read  and  write  English.  2612 

to  be  cited  on  probate  of  will 2615 

Issuing  letters  to  executors  named  upon  contingency 2630 

•upplementary  letters  testamentary  may  issue  on  removal  of 

disability 2613 

renuxiciation  by  executor 2639 

retraction  of  renunciation 2039 

selection  of  executor  under  power 2640 

objection  to  persons  selected  as  executors  under  power 2641 

exclusion  of  executor  failing  to  qualify  or  renounce 2642 

order  of  preference  among  persons  entitled  to  attoi&istration.  2660 

executor,  etc,  of  sole  legatee  entitled  to  administration 2660 

i4>poantment  of  administrator  on  application  of  party  to  ac- 
tion against  intestate 2660 

of  successor  on  revocation  of  letters 2605 

of  temporary  administrator  not  stayed  by  appeal 2583 

successor  to  sole  executor  to  be  appointed 9603 

•unriving  or  remaining  executors,  etc,  to  act 2692 

appointment  of  receiver  as  successor  to  sole  executor  pending 

action   for  partition  or  distribution  or  to  construe  or  es- 

tobUsh  will 1868 

II.  Bonds;  liability  theseon. 

deposit  of  securities  to  reduce  penalty •  • . .  2806 

application  for  order  for  new  bond  or  new  sureties 2Sm 

order  requiring  new  bond  2598 

^>plication  of  tureties  to  be  relieved  fmn  bond 811,  2600 
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■Szeevtor*  and  Admlnlstrntors  —  ConHnved. 

II.  Bonds;  liability  thbrxon  —  Continued. 

release  of  old  sureties  on  giving  new  bond 9001 

revocation  of  letters  for  failure  to  give  new  bond..  812.  2590.  MOl 
sureties  liable  for  money  received  by,  in  another  capacity...   2S0g 

when  bond  may  be  prosecuted  2637 

successor  may  sue  on  official  bond  on  revocation  of  letters...  2flOS 

action  on  official  bond  when  no  successor  is  appointed 200^ 

premium  of  surety  company's  bond  allowed  as  part  of  com>  

pcnsation • • 3330 

m.    RkVOCATION    of  LBTTXXS;   aBSIONATION. 

may  apply  for  revocation  of  letters  and  settlement  of  accounts. 

effect  of  revocation  of  letters  on  acts  of 

powers  cease  on  revocation  of  letters 

revocation  for  failure  to  give  new  bond 

appointment  of  successo'*  on  revocation 

resignation  when  also  testamentary  trustee 2819 

removal  when  also  testamentary  trustee 2819 

suspension  not  stayed  by  appeal 2583 

decree  revoking  letters  not  stayed  by  appeal 2583 

restitution  on  revocation  because  supposed  decedent  living      2604 
on  revocation  of  administration  upon  discovery  of  will.  2604 

IV.  Gknekal  powers  and  duties. 

powers  of  executors  before  issuing  of  letters 2613 

executors  not  named  in  letters  not  to  act 2313 

directions  as  to  custody  of  property  on  disagreement 2802 

may  consent  to  discharge  of  insolvent  debtor  by  leave  of  sur- 
rogate  2153 

must  record  will  in  each  county  where  realty  situated 2G33 

executors  Qualifying  may  exercise  power  of  sale,  etc 2812 

evidence  ot  right  to  redeem  realty  sold  on  execution 1466 

rights,  powers  and  duties  of  administrators  c.  t.  a 2613 

powers  of  temf>orary  administrator  over   real  property 2675 

title  under  sheriff's  deed  on  execution  is  in  trust  for  heirs  or 

devisees 1473 

may  maintain  action  against  infant  or  incompetent  for  con- 
veyance of  property  sold  by  decedent 2346 

to  suspend  proceedings  on  application  to  revoke  probate 2650 

powers  pending  appeal  from  decree  probating  or  granting  let- 
ters  2582 

V.    PR0PE«TY  AND   ASSETS. 

liabilitv  of  persons  acting  without  authority. 2706 

what  decmea  assets   2712 

debt  not  discharged  by  naming  debtor  as  executor 2714 

discharge  or    bequest   of   demand  against  executor  not   valid 

against  creditors 2714 

apportionment  of  rents,  annuities  and  dividends 2720 

sate  of  personal  property 2717 

of  uncollectible  demands  and  assets. 2719 

decree  directing  payment  is  evidence  of  assets. 2552 

judgment  against,  not  evidence  of  assets 1824 

VI.  Inventory  and  appraisal. 

one  neglecting  to  return  inventory  excluded  from  administra- 
tion   2T15 

inventory 2711 

contents  of  inventory   2714 

appointment  of  appraisers   2711 

appraisal 2711 

return  of  inventory  2715 

compelling  return 2716 

attachment  for  disobeying  order  to  return 2716 

supplemental  inventory  of  subseciuently  discovered  property. .  2714 

when  inventory  may  be  contradicted 1832,  1834 

liability  for  uncollected  demands  included  in  inyentory.  1883i  1834 
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Bxeeutora  and  AAmlnUitratbra  —  Conttn««4* 

VII.    PftOCESDXNGS  TO   DISCOVBft   PSOPKRTY.  *■ 

petition  and  affidavit  2707 

citation 2707 

order   requiring  attendance ^^ 

service  of  citation  and  order  2708 

examination 2709 

personal  transactions  with  decedent  2709 

punishment  for  refusal  to  answer 2709 

dismissal  on  verified  answer  claiming  title 270^ 

decree  to  deliver  property  2710 

termioation  of  proceeding  on  controversy  as  to  facts 2710 

VIII.  Sale  op  real  property  to  pay  decedent's  debts.     See  "  Sale 
OF  Real  Property." 

not  to  purchase  real  property  sold  to  pay  decedent's  debts. . . .  2774 

allowance  to,  on  sale 2503.  2564 

IX.  Actions. 

1.  By  and  against  decedent. 

extension  of  time  to  move  to  set  aside  judgment  against 

decedent 785 

to  appeal  from  Judgment  against  decedent 785 

no  execution  against  decedent,  except,  etc 1379 

issuing  execution  on  judgment  in  favor  of  decedent. 1876 

2.  Limitation  of  actions. 

on  rejected  claim  barred  in  six  months 1822 

against  executor,  etc.,  of  person  who  dies  within  state....  403 

where  deceased  a  non-resident   391 

actions  against,  to  recover  chattel 888 

by  next  of  kin,  etc.,  to  recover  property  of  decedent 892 

period  occupied  by  suit  to  recover  property  of  decedent 

excepted  from  limitation   406 

may  begin  action  within  one  year  from  death  of  creditor.  408 
computation  of  period  in  actions  by,  to  recover  personal 

property 802 

8»  Jurisdiction, 

jurisdiction  of  justices*  courts  over  actions  by^ 2860 

rejected  claims  under  $50  excluded  from  jurisdiction  of 

justice's  court 2863 

Yonkers  city  court  has  no  jurisdiction  over  action  against.  3204 

4.  When  maintainable  by  or  against. 

foreign   executors   or   administrators... 1836a 

judgment  against  heir  or  devisee  bars  action  against  exec- 
utor,   etc 1821 

action  for  legacy  or  distributive  share 1819 

bond  of  guardian  ad  litem  of  infant  suing  for  legacy  or 

distributive  share 1820 

prosecuting    action    against    removed    executor,    etc.,    to 

charge  him  personally 1830 

action  oy,  for  negligently  causing  death  of  decedent.  1902-1905 

not  to  be  arrested  when  sued  in  representative  capacity. .  555 

i.  Partitit*m> 

when  necessary  parties  in  partition 1638 

.   direction  for  sale  free  from  lien  of  debts  of  dceedent. . . .  1538 

psyment  into  court  on  sale  free  from  debts 1538 

withdrawal  of  shares  of  proceeds 1688 
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Ixecntom  and  Aamtntfttratovtf  ^-  OonttaiXdU 

IX.  Actions  —  Continued. 

6.  Pleading;  parties. 

to  be  brought  in  representative  capacity 1814 

may  sue  without  joining  beneficiary 448 

two  or  more  representing  same  decedent  considered  as  one 

person ♦ 181T 

executors  who  have  not  qualified  not  necessary  parties. . .  1S18 

first  served  or  appearing  to  answer  complaint 1817 

separate  answers  not  allowed  except  by  direction  of  court.  1817 

counterclaim  in  action  against 505 

counterclaim  on  decedent's  debt  in  action  by 506 

in  city  court  of  New  York 3174 

lack  of  assets  not  to  be  pleaded 1824 

in  action  by  or  against,  in  )OStie^*s  coart 2946 

joinder  of  personal  and  representative  cattsea 1815 

^     not  personally  liable  for  debt  by  reason  of  false  allega> 

tion  in  pleading 18S1 

7.  Abatement  and  revival. 

actions  not  to  abate 18SB 

on  death,  action  ma.y  be  continued  against  successor. .    ..  1828 
successor  on  revocation  may  continue  actions  and  special 
proceedings. 2906 

8.  Trial;  judgment. 

preference  of  actions  by  or  against 791 

party  cannot  testify  to  personal  transaction  with  decedent.    829 

judgment   may  be  entered   against  all  as  if   all   had   ap- 
peared  1817 

not  evidence  of  assets 1824 

after  removal  does  not  bind  estate  or  sucoe^K>r 1830 

realty  not  bound  by  judgment  against  executor,  etc.,  un- 
less expressly  charged 1823 

judgment  against,  to  state  whether  awarded  personally  or 
in  representative  capacity 1815 

separate^  dockets  and   executions  oil   personal  and   repre- 
sentative judgment.  . 1816 

when   judgment   not    stating    representative   capacity   en- 
_  forceable  against  decedent's  property. 1814 

dispensing  with  or  limiting  security  on  appeal. .  * 1312 

9.  Executions. 

successor  may  issue  execution  on  judgment  recovered  by 

predecessor / 1829 

on  judgment  on  counterclaim  against 508 

against  property  in  hands  of 13T1 

against  executor,  etc.,  to  issue  only  otl  leave ISSS 

application  for  and  order  granting  leave 1826 

security  on  leave  to  issue  on  judgment  for  lefacy  or  dis- 
tributive share 1827 

IQ.  Costs. 

liability  for  costs 1836 

judgment  for  costs  against , 1835 

costs  against,  payable  from  estate 3246 

when  personally  liable  for  costs 3246 

security  for  costs  discretionary 3271 

action   against   beneficiaries    for   costs    and    expenses    in- 
curred 1916 
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I&xeciitora  and  AAitilnffitratora  —  Contiiived. 

X.  Adjustment  and  paymext  or  claims. 

advertisement  for  claims ^  2718 

citation  to  claimants  to  present  claims 271 8a 

liability  for  claims  not  presented  pursuant  to  advertisement..  2718 

proof  of  claims 271R 

reference  of  disputed  claim • • 2718 

procedure  on  reference ^I^^ 

powers  and  compensation  of  referee 2718 

judgment   on    reference 2718 

costs  of  reference ^J^^ 

compromising  or  compounding  claims  .  • . ., • 2719 

action  against  executor,  etc.,  does  not  entitle  claim  to  prefer- 
ence   2719 

executor,  etc.,  may  prove  claim  against  decedent  on  account- 
ing      2731 

statute  of   limitations  suspended  on  claim  by  executor,   etc., 

against  decedent   2731 

order  of  preference  in  payment  of  debts 2719 

funeral  expenses  preferred  over  all  other  claims 2729 

proceeding  to  compel  payment   2729 

payable  from  damages  for  death   1903 

rents  may  he  preferred  to  benefit  estate 2719 

petition  to  compel  payment  of  debts 2722 

citation  on  petition 2722 

when  petition  to  be  dismissed 2722 

XI.  Accounts;  compensation. 

'*  intermediate  account  "  defined 2614 

"judicial  settlement"  defined 2514 

by  executor,  etc.,  of  deceased  execator,  etc 2606 

revival  and  continuance  on  death  of  accounting  party 2606 

intermediate  accounting 2729 

when  judicial   settlement  may  be  required 2726 

settlement   of    account    of    temporary    administrator   may   be 

compelled  at  any  time 2726 

wBo^  may  petition  for  compulsory  accounting 2727 

citation  on  petition  for  same 2727 

order  to  account  2727 

attachment  for  disobedience  to  order  2727 

revocation  of  letters  for  failure  to  account 2727 

iUpplemcntary  citation  on  compulsory  accounting 2727 

consolidation  of  voluntary  and  compulsory  accountings 2727 

voluntary  on  petition  of  executor,  etc 2728 

citation  on  voluntary 2T28 

may  apply  for  revocation  and  settlement  of  accounts 2689 

decree  revoking  letters  may  require  accounting 2603 

on  revocation  of  letters,  successor  may  compel  predecessor  to 

account  2006 

not  liable  for  loss  by  decrease  of  estate t 2729 

not  to  make  profit  by  increase  of  estate 2729 

increase  and  decrease  to  be  accounted  for 2729 

affidavit  to  account ;  vouchers , ,  2729 

examination   of  accounting  i>arty , 2729 

executor,  etc.,  may  prove  claim  against  decedent 2731 

statute  of  limitations  suspended  on  claim  by  executor,   etc., 

against  decedent ^31 

reference  of  accounts 2646 

relief  on  accounting  for  neglect  to  set  apart  exempt  property.  2724 

effect  of  judicial  settlement 2742 

decree  settling  account  to  contain  summary \. .  2691 

decree  for  saytnent  and  distribution » . .  2743 

additional  allowance  for  costs  on  settling  accoant 2662 

COBunissiona  of  executor  or  administrator  to  be  allowed 2730 

not  allowed  when  will  provides  compensation %.  fiTJIO 

amount 2730 

Include  cost  of  bond •.•••••••••...«  8320 
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Bsscvtora  and  AcUnlniatrators  •— Contln««4L 

XII.  Payment  of  legacies;  distribution 

exemption  for  widow  and  children •..•••..••..  371> 

proceedings  for  neglect  to  set  apart  exempt  propertj 2724 

abatement  of  legacies  for  insufficiency  of  assets 2721 

A'hen  legacies  payable 2721 

advancements  to  be  included  in  distribution « 2733 

what  deemed  an  advancement   2733 

order  of  distribution 2733 

when  next  of  kin  of  deceased  husband  or  wife  deemed  also  ^.^ 

next   ul   kin  of  decedent 2732 

representation  among  collaterals 2732 

distribution  of  estates  of  married  women 2734 

delivery  of  property  in  lieu  of  money 2744 

retention  of  money  for  claims  not  due  or  in  litigation 2745 

J>ayment  of  legacy  or  share  of  infant 2746 
egacy   or   share   of    unknown    person   to    be    paid    into    state 

treasury 2747 

trial  of  claim  to  share  of  unknown  person 2747 

payment  to  county  treasurer  after  two  years ^ 2748 

decree  for  payment  of  legacy,  etc.,  on  giving  security ^723 

petition  to  compel  payment  of  debts  and  legacies 2722 

citation  on^  petition  to  compel  payment 2722 

when  petition  to  be  dismissed 272:2 

action  for  legacy  or  distributive  share 1819 

bond  of  guardian  ad  litem  of.  infant  suing  for  legacy  or  dts> 

tn'butiv e  share 1820 

ecu'ity  on  leave  to  issue  execution  on  judgment  for  legacy 
or  distributive  share ••••••• ...•••.  1827 

Kxempiikioatloii. 

See  "  Evidence/'  VIII,  X;  "  Rbcokds." 

Bxemptlonii. 

from  jury  service,  sec  "  Juey  and  JuEoas."  , 
from  arrest,  see  "Arrest."  ^ 

pi  opcrty  exempt  from  execution,  see  "  Execution,  VI." 

of  earnings  of   debtor    18T9.  2iiS 

of  trust  fund 240 

exempt  property  not  reached  by  supplementary  proceedings. . . .  2463 

not  reached  by  creditor's  action 1879 

for  widow  and  children  *.  '  decedent 2713 

proceedings  for  neglect  of  executor,  etc»  to  set  apart  exempt 
property 2724 

Bxprens  Companies. 

residence  for  purpose  of  jurisdiction  of  justice*!  court. .     ^86Q    2681 
service  of  summons  from  justice's  court  on. ...••«»«...•.  ^ 

Bxtenslon  of  Time. 

See  "  Time." 

tPvtortion. 

taking  fees  not  prescribed  by  law  prohibited •••• 

for  services  not  rendered  prohibited • 8281 

treble  damages  for  illegally  taking  fees •••• •«••••  3282 

Bxtra  Allo-vrauce. 

See  "  Costs." 

P. 
Faetom. 

order  of  arrest  In  action  for  funds  or  property  ada^ipliod 619 

in  justice's  court  • •8B6 

l^alae  Imprlaoniiient. 

included    in   term   "personal   injury".., ••••••...  Alt 

limitation  of  acttonr Hi 

jurisdiction  of  N.  Y.  citv  court  over  actlot:    for,  on  vcimIi ttf 
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False  laiprisonBAent  —  Continued. 

on  high  seas,  action  in  N.  Y.  city  court  for 3177-3187 

excepted  from  jurisdiction  of  justice's  court   2863 

of  Albany  city  coart    3223 

of  Troy  justice's  court 3223 

costs  when  recovery  is  less  than  $50 S228 

Falae  Representations. 

as  ground  for  attachment 636^    837 

Federal    Courts. 

detention  and  custody  of  prisoners  under  federal  process..   133,     134 

certified  copies  of  records  admissible  in  evidence  948 

prisoners  detained  by  mandate  of,  not  entitled  to  habeas  corpus, 
etc 2D16 

Federal  Olllees  and  Ollleers. 

certified  copies  of  documenta  on  file  in,  admissible  in  evideace. .  944 

certificate  of  director  of  census  to   pio.^ulation  admissible 944 

certified  record  of  weather  bureau  observations  admissible 944 

records  or  certified  copies  of  transfers  of  vessels  admissible. . . .  946 

Fees. 

provisions  ai>ply  to  civil  cases  only •• 8882 

special   provisions   not   affected • 8880 

change  not  to  apply  to  uncompleted  services.  • 8381 

in  proceedings  to  enforce  liens  on  vessels • «.  3439 

for  oaths  and  acknowledgments • .«.. 8296 

for  administering  official   oaths 8289 

officer  may  charge  fee  paid  for  oath,  postage,  etc... 8291 

of  printers  8817 

L    PlOBIBITIONB   AGAINST   TAKING. 

Judges  not  to  take  fees  for  advice ••• 61 

V  officers  of  N.  Y.  city  court  not  to  receive  for  their  own  uae. .     836 

taking  fees  not  prescribed  bv  law  prohibited 8280 

taking  for  services  not  renaered,  prohibited 8281 

treble  damages  for  illegally  taking.... 8282 

II.  Liability  for;  payment. 

to  be  taxed  on  demand ..•...•••••.••• 8287 

to  be  paid  before  papers  transmitted. ., • 8292 

comptroller  to  audit  when  pavable  by  state 8295 

searches  for  state  officers  to  be  gratuitous 8290 

prisoner  ordered  discharged  not  to  be  detauicd  for. 2212 

poor  person  not  liable  for 461,    465 

in.   Ov    CLBRKS;    SEGISTRRS    AND    STENOGtATHSIS. 

of  clerk  of  court  of  appeals • • 8300 

of  county   clerks   generally 8804 

in  New  York  and  Kings  counties 3305 

for     entries     of     moneys     deposited     with     county 

treasurer 3306a 

of  clerks    of    court ^o9? 

in  civil  actions o? 

on   naturalization    3303 

of  clerk  of  N.  Y.  city  court ^^?^* 

of  register  .  .  .' ;  •  •; Znn 

of  county  treasurer,  etc.,  on  money  paid  into  court ^x*^^ 

of  stenographers • o^l 

for  copies  of  notes q«  oo 

how  paid    V..... ••••.«••  o6'88 
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Fees  —  Continiied* 

IV.  Of  sheriffs;  cokoniss;  constablbs,  btc. 

of  sheriff  and  officers  for  attending  appellate  dhidoa.*..*.* 

of  constables  and  d^uty  sheriffs  for  attending  oourt 8312 

of  sheriffs * 8307 

in  New  York  and  Kings  county 3906 

in  replevin • •••••.•..  1702 

sheriff  to  collect  by  virtue  of  execution. •^.^..••••..^•••••«  3309 

of  coroners 3310 

of  marshal  executing  mandate  of  N.  Y.  city^  court ••••  339 

payment  of  fees  of  officers  on  sale  in  partition. ••••• •  1579 

V.  Of  keferees;  commissxoness  and  arbttsatou. 

judge  acting  as  referee  not  to  receive •••••••.•  1024 

of  referee •••••• •••  8296 

failing  to  report  not  entitled  to  fees ••••••••••«  1019 

appointed  to  superintend  discovery ••.••...•  807 

in  surrogate's  court •••»•••• 2568 

on  sale  of  real  property. ••.«.*••..••  3297 

commissions  on  distribution  of  proceeds  o£  real  prop* 

er^   . «• •  8297 

of  commissioners  in  partition  or  dower 8290 

in  partition,  to  be  taxed .•••• ISKSS 

to  admeasure  dower,  to  be  taxed •• •  1012 

in  condemnation • ••••...  3370 

of  surveyors  in  partition  or  dower. .•...•..•.••••«.•.•••«.•  8299 

of  arbitrators  .   .•.. ••.•••••  2371 

VI.    OV   RSCBIVERS;   SXICUTORS;    GUARDIAKS;   TRt7Sm8,   ETC 

of  executor  or  administrator 2730 

executor,  etc.,  only  allowed  once  on  different  letters.. .......  2730 

not  allowed  when  will  provides  compensation 2790 

of  testamentary  trustees   ?*^*  ^^^ 

of  general  guardian   *...•*••«.• •  2780,  3850 

receiver's  commissions 3320 

of  committee  of  incompetent 23n 

cost  of  bond  of  receiver,  guardian,  trustee,  etc. ..••.. .•...'.  3820 

VII.  Of  JURORS, 

of  trial^  jurors ••• •••••••••• 8813 

in  special  proceedings .•••...••*• •••• •••••  8316 

mileage  of  jurors   ^ • 8814 

per  d*em  allowance  to  grand  and  trial  j«ron..»... 3814 

extra  pay  on   protracted  trials 3^1o 

in    justice's    court 3326 

presenation  of  claims  by  jurors  and  disposition  of  unclaimed 

fees 3331a 

VIII.  Of  witnesses. 

generally^ •••••••■•••••••••••••  8818 

on  deposition  to  be  used  in  another  state ••••••.•.   3319 

party  testifying  r.  it  entitled  to ,,,. 

attorney  testifying  for  client  not  entitled  to. ••• 


IX.  Iw  surrogates*  courts. 

no  fees  when  crtate  does  not  exceed  |1«000  •••••  • 2S01 

of  surrogate ••••••••••■••• 2567 

of  referee ••••••••• ^66 

of   officers,   witnesses,   etc .••.•••t» 2506 

of  appraiser ..•••*•• • 2565 

for  copies  of  pipert « .••••••••••••• 2567 

X.  Ik  justices*  courts. 

to  be  paid  before  services  rendered...,.* •••••••••••« 

adverse  party  may  pay  and  tax ••••••••••••••«•, 

1250 


INDEX. 

Fees  —  Gontluned, 

X.  In  justices'  courts — Continued. 

of  justice  of  the  peace 3322 

on  transfer  I  of  cause  to  another  justice 3152 

on  sale  of  straving  animal 3092 

of  justice  and  constable  on  attachment  against  witness 2972 

of    constable 3323 

constable's  affidavit  upon   claim   for   travel   fees 3324 

person   deputized   to  execute  mandate  not  entitled  to 3156 

of    jurors 3326 

witnesses*    fees 3327 

on  commission  to  take  deposition 3325 

XI.  When  to  be  accounted  for  and  paid  over. 

all  sums  received  for  official  services  to  be  included  in  ac< 

count 3286 

by  clerk  of  court  of  appeals 3283 

clerk  of  court  to  account  for  and  pav  over 3283 

salaried  registers  to  account  for  and  pay  over 3285 

salaried  county  clerks  to  account  for  and  pay  over 3285 

surrogate  to  render  account  of 2501 

clerk  of  N.  Y.  city  court  to  account  for  and  pay  over....     331 

Feigned  Insneii. 

abolished 823 

Felony* 

attorney  disqualified  on  conviction 67 

deposition   of   person  confined   for 877 

corrupt  omission   of  juror's   name  in   Kings   county 1168 

habeas  corpus  to  testify  in  case  of 2011-2014 

Femalen. 

Sec  "Women." 

Fictitious. 

bail,  see  **  Bail." 

name,  see  "Name;"  "Unknown  Persons." 

Fidelity  Companies. 

execution  of  bond  or  undertaking  by 811 

equivalent  to  two  sureties  on  bond  or  undertaking. 715,     811 

justification   by 811 

Fiducistriea. 

order  of  arrest  in  action  for  funds  or  property  misapplied. . . .     549 
in   justice's    court , 2895 

Fine*. 

application  to  fines  against  grand  jurors 3351 

I.  When  to  bb  imposed. 

for  unlawfully  practicing  in  New  York  city 64 

for  permitting  person  to  practice  unlalpfuUy  in  New  York 
city 64 

against  sheriff  for  neglect  to  execute  mandate  in  special  pro- 
ceedings. .^ 103 

for  disobeying  peremptory  mandamus  to  public  officer  or 
board 2090 

for  misconduct  of  officer  attending  jury  in  special  proceeding  1196 
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INDBX. 

Flnsa  —  Contlmied. 

I.  When  to  be  imposed  —  Continued. 

for  non-attendance  of  juror 1072,  1109,  1153 

in  special  proceeding 119S 

in  justice's  court   '. 3009 

of  talesmen 1174 

In  justices'  courts. 

against  recalcitrant  witness   2974 

imposition  on  witness   — 2975 

minute  of  conviction  of  witness 2976 

execution  for.  against  witness 2977 

application  of  fines  against  witnesses 2978 

II.  For  contempts. 

for  criminal  contempt   9 

in  justice's  court   2871 

punishment  of  contempt  by 2266 

when  actual  loss  not  sustained 2284 

as  indemnity  for  damages  to  aggrieved  party 2284 

corporation  may  be  fined  for  contempt 2284 

final  order  imposing  for  contempt  punishable  civilly 2281 

III.  Remission. 

power  of  county  court  to  remit 350.  351 

costs  on  remission   352 

notice  of  application   352 

county  court  may  remit  fine  imposed  by  justice 353 

IV.  Collection  and  enforcement. 

provisions  not  applicable  where  other  provision  made 2301 

cl«rk  of  court  to  make  schedule  of  fines  imposed 2293,  2299 

to  issue  warrant  to  sheriff 2294 

to  whom  warrant  issues  when   delinquent   resides  in  another  ^^ 

county  2295 

levy  of  execution  on  personal  property  under  warrant 2296 

arrest  of  delinquent  on  execution  against  person  under  war- 
rant    2296 

return  of  warrant 2297 

proceedings  to  compel  sheriff  to  return  warrant 2297 

action  against  sheriff  for  failure  to  collect  fine 2298 

issuance  of  new  warrant  on  return  of  first 2298 

what  persons  included  in  schedule 2299 

action  by  people  against  sheriff  for  omission  of  duty 2300 

V.  Actions  por. 

action  for,  to  be  brought  in  name  of  people 19M 

costs  when  recovery  by  state  is  less  than  $60 322S 

jurisdiction   of  justice 2862 

order  of  arrest  in  action  to  recover 549 

in  justice's  court   2895 

against  usurper  of  office  upon  judgment  of  ouster 1956 

fine  against  usurper  of  office  to  be  docketed 1956 

execution  to  collect,  against  usurper  of  office 1956 

Fire  Compa^nlen  and  Departmenta. 

members  exempt  from  jury  duty 1080,  1081.  1127 

yroof   of  exemption    1082,  1128 

PUherle*. 

joinder  of  causes  of  action  for  penalties  under  fi.sheries,  game 

and  forest  law 484 
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•  * 

when  deemed  assets  in  hands  of  executors^  Cte. ••••••••• «  S71S 

Forcible  Bntry  and  Detmlner. 

entry  by   force  prohibited 2233 

treble  damages  . 1669 

summary  proceedings  to  dispossess  wrongdoer 2288 

application  to  remove  wrongdoer 2234,  2285 

issues  in  summary  proceedings  to  remove  wrongdoer 2246 

costs 2250 

Foreclosure. 

I*  Op  moktgagb  op  real  pkoperty. 
1.  By  action, 

jurisdiction  of  county  court , 845 

infant  may  maintain,  in  his  own  name 1686 

service  of  summons  by  publication 438,    439 

obligor  in  bond  may  be  made  defendant 1^27 

when  state  may  be  made  defendant 1627 

summons  to  be  served  on  attorney-general  tor .  state ... .   1627 
other  actions  for  mortgage  debt  prohibited  pending  fore- 
closure    1628 

j  complaint  to  state  whether  another  action  brought  on  debt.   1629 

action   not   to  be  brought  until  return  of  execution   for 

debt 1630 

notice  of  pendency  to  be  filed  1631. 

appointment  of  receiver  without  notice 714 

appointment  of  receiver  in  action  on  mortgage  of  corpora- 
tion   1810 

action  triable  where  property  situated 982 

I  final  judgment  to  direct  sale 1626 

I  to  award  recovery  of  deficiency 1087 

I  Judgment  to  be  enterca   in  county  where  property  situ- 

!  ated   16t 

security   to   stay   judgment   pending   appeal    to   court    of 

appeals    13dt 

dismissal   on  pajrment  of   interest  and   part  of  principal 

due 163< 

•tay  after  judgment  on   payment  of  interest  and  instal- 
ments due 163C^ 

estate  transferred  by  conveyance  upon  sale 1<^ 

rights  barred  by  conveyance  upon  sale 1623 

surplus   to   be   paid   into   court lG3;f 

duties  of  officer  making  sale 103J 

sale  of  whole  when  only  part  of  debt  due ItWV 

sale  of  part  only,  when  only  part  of  debt  due 1636 

officer  making  sale  to  pay  taxes,  etc ItTfl 

summary  proceedings  to  recover  possession  of  property. .  2?R2 
notice  to  quit   required   before  summary  procei^dings  to 

recover  possession 22rift 

mdditional   allowance   to  plaintiff 32.")2-325< 

when  action  settled  before  judgment 3252,  32.'^4 

computation  of  additional  allowance 3262 

2.  By  advertisentent, 

\ 

provisions  as  to  mortgages  to  TI.  S.  loan  commissioners 

not  affected 24f^ 

provisions  as  to  mortgages  to  state  not  affected 2409 

when  mortgage  may  be  foreclosed 2387 

filing  of  notice  of  sale 238H 

pulmcation  and  posting  of  .notice  of  sale ^ 2388 

notice  of  sale  to  be  served  on  mortgagor  ana  grantees. .  2388 
on  wives  or  wiUjows  of  mortgagor  and  grantee,..   2388 

on    lienors     23S8 

on  heirs  of  deceased  owner,  etc 2388 

mode  of  service  of   notice  of  sale 2389 

county  clerk  to  indorse  and  index  notice  of  sale 2300 

contents    of    notice    of    sale 2391 
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INDBX. 

•«lo«iire  — « Oontlnved. 

L  Or  MORTGAOB  OP  KEAx.  psopESTT  — '  Ooatlmie<t 

2.  Bjr  advertisement  —  Contioued* 

postponement  of  sale •. 

advertisement  of  postponed  Bale. 2892 

time  and  place  of  sale 2393 

sale  to  be  at  public  auction 2393 

separate   sale  of  distinct  parcels 238S 

mort^p^ee    may    purchase    23M 

what  rights  cut  off  by  sale • 2R96 

affi«Savit   of   sale 2886.  2397 

of  publication  and  posting  of  notice 2396,  2397 

of    entry    of    notice    of    sale    in    county    clerk's 
office 2396,2397 

of  service  of  notice  of  sale 2396,  2397 

printed  copy  of  notice  of  sale  to  be  annexed  to  affidavit . .  2397 

affidavits  may  be  filed  and  recorded 2398 

marginal  note  upon  record  of  mortgage 2390 

title  vests  in  purchaser  without  deed 2400 

without  filing   and  recording  affidavit 2400 

purchaser    may    require    affidavits 2400 

costs  allowed ».  2401 

expenses   allowed   2402 

taxation  of  costs  and  expenses 2403 

surplus  to  be  jiaid  into  supreme  court 2404 

petition  of  claimant  to  surplus 2406 

notice  of  application  for  surplus 2406 

when  and  to  whom  application  to  be  made 2406 

order  for  distribution  of  surplus 2407 

reference  of  application  for  surplus. 2407 

pr(nistnns  as  to,  surplus  not  ^plicable  when   decedent 

died  seized  within  four  years  ol  sale 2408 

delivery  of  certain  afHdavits  to  purchaser 2408a 

II.  Of  mechanics*  liens  on  real  property. 

purpose  of  title S396 

definitions ,... 3398 

to  be  by^  action. 3309 

jurisdiction  of  action    8399 

under  contract   for   public  improvement 3400 

provisions  apply  to  court  of  records  only,  except  as  otherwise 

provided   3401 

ludgraent  foreclosing  lien  on  public  improvement 3418 

ireference  over  contractors   , 8414 

judgment  for  delivery  of  property  in  lieu  of  money 8415 

foreclosing  lien  on  railroad  property 8419 
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1.  In  courts  of  record. 

notice  to  lienor  to  begin  action 3417 

cancellation  for  failure  to  begin  action 3417 

consolidation  of  actions  by  different  lienors 3401 

joinder  of  lienors  as  plaintiffs. 3403 

necessary  parties  defendant 340$ 

waiver  of  defendant's  lien   by  failure  to  plead 8402 

equities  of  lienors  to  be  determined 340S 

judgment   for    deficiency    3416 

for  debt  on  failure  to  establish  lien 3412 

offer  to  pay  into  court 3413 

costs  and  disbursements  •...••  8411 

%  In  courts  not  of  record. 

to  be  commenced  bv  personal  service  witltfn  state 3404 

complaint  to  be  verified , 8404 

necessary  allegations  of  complaint ....•...•.•.•••••.••.  8404 

form  and  service  of  summons ••••••••••••••  8404 

substituted  service  of  summons ••tft*« •■••»•  . 
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ForeolOBure  —  Contlniied. 

II.  Or  mechanics'  lxsns  on  rbal  raopXKTY  —  Continued. 

I  2.  In  courts  not  of  record  —  Continued. 

joinder  of  iMue  bj  verified  answer 3406 

I  judgment  by  default   8406 

I  trial  of  issues   8407 

i  enforcing  judgment  for  defendant 3407 

executions 3408 

appeal  from  judgments   3409 

filing   transcripts  of   judgments 3410 

costs  and  disbursements 3411 

offer  to  pay  into  court 3413 

IIL    Or  CHATTEL  LIENS. 

proceedings  to  enforce  liens  on  vessels,  see  "  Vessels." 

other  remedies  not  affected 1741 

jurisdiction 1737 

of  county  court   340 

of  city  court  of  New  York 315 

of  city  court  of  Yonkers 3203 

when  'maintainable 1737 

service  of  summons  by  publication 43iB,     439 

action  triable  where  property  situated 982 

warrant  tr>  seize  chattel 1738 

from  inferior  court   1740 

Sodgment 1739 

.    sale  under  jud^ent   1739 

of  inferior  court  1740 

payment  of  surplus  1739 

judgment  for  deficiency   1739 

PorelflTii. 

foreign  rorporations,  see  "  CoEPoaAxiONS." 
procurine  testimony  from  foreign  countrieSf  etc.,  see  **  Deposi- 
tions. 
probate  of  foreign  wills,  see  "Wills." 

ancillary  letters  to  foreign  executors,  etc.,  see  **  LettSbs  of  Ad- 
ministration; "  "  Lettebs  Testamentary." 
ancillary  letters  to  foreign  guardian,  see  *'  Guardian." 

people  may  sue  for  public  funds  in  foreign  court 1971 

proof   of  foreign    statutes 942 

oral  evidence  or  common  law  of  another  state  or  country W2 

reports  of  cases   admissible  to  prove   common   law   of  another 

state  or  country   942 

authentication  of  copies  of  records  of  foreign  courts 952 

oral  proof  of  copy  of  record  of  foreign  court 953 

effect  of  foreign  record  or  judicial  proceeding,  not  declared....     954 
authenticated  copies  of  records,  etc.,  of  public  office  of  foreign 
country  admissible  in  evidence   956 

Forests. 

joinder  of  causes  of  action  for  penalties  under  fisheries,  game 
and  forest  law   484 

Fvvest  PreserTe. 

place  of  trial  of  actions  for  penalties  for  trespasses 

Forfeiture*. 

of  recognizances,  see  "  Recognizances." 

action   to   tonul   corporation   for    forfeiture  of   franchises, 

"Corporation;"  "Franchises;"  "Quo  Warranto." 
reoayery  of  property  forfeited  for  treason,  see  "  TaXASOit." 
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Forfeitures  -«  Contlnved. 

I.  Of  office.     See,  also,  "  Office  and  Offxceks.** 

for  bringing  or  suffering  liquor  in  jail 130 

of  sberilt  for  failure  to  separate  prisoners 12S 

for  conniving  at  escape 159 

for  violations  of  law  by  justice  or  constable 3138 

for  failure  of  justice  of  peace  to  pay  over  money 3153 

II.  As  PENALTIES.     Scc,  also,  **  Penaltiks." 

1.  When  incurred. 

of  life  estate  or  unexpired  term  for  malicious  waste 1655 

not  incurred  by  act  conforming  to  decision  of  appellate 

division  before   reversal    1961 

by  juror  for  taking  ^ift  or  bribe 1193 

for  jnaking  gift  or  bribe  to  juror 119i 

for  false  oath  of  creditor  of  insolvent  debtor 2159 

2.  Actions  to  recover. 

limitation  of  action  for  forfeiture  to  person  aggrieved . . .  38S 

for  statutory   forfeiture  to   state 3&4 

to  be  brought  in  name  of  people 19^ 

triable  where  cause  arose 983 

place  of  trial  when  offences  committed  on  lakes,    rivers, 

etc 963 

by  attorney-general  or  district  attorney  to  recover 1962 

concurrent  jurisdiction  of   supreme  and  justice's  court..  1962 

disposition  of  money  recovered 1963 

reference  to  statute  to  be  indorsed  on  summons '.  1961 

recovery    when    stattitc    imposes    amount    not    exceeding 

specihed  sum 1964 

district  attorney  to  render  account  of  collection 196S 

person  specially  aggrieved  may  sue 1S93 

when  common  informer  may   sue 1894 

common  informer  to  compromise  only  by  leave  of  court.  1894 
summons  in  action  by  common  informer  to  be  senred  by- 
officer  authorized  to  levy  execution 1889 

summons  in  action  by  common  informer  cannot  be  coun- 
termanded   1896 

previous  collusive  recovery  not  a  bar 1896 

reference  to  statute  to  be  indorsed  on  summons. ........  1867 

recovery  where  statute  imposes  forfeiture  not   exceeding 

specified  sum 1888 

indorsement  on  execution  of  justice's  judgment 3026 

confinement  on  execution  against  person  on  judgment  for.  3032 

Franclilaea. 

action  to  annul  corporation  for  forfeiture  or  misuse 1796 

action  by   attorney-general  against   corporation   to  try  right   to 

exercise 1948 

triable  of  right  by  jury 1950 

all  claimants  to  same  franchise  to  be  joined 1954 

action  to  be  brought  in  name  of  people 1964 

joinder  of  relator  as  party  plaintiff 1986 

relator  to  give  security  for  costs,  etc 1^6 

compensation  of  attorney-general  when  relator  joined 1986 

collection  of  costs  against  corporation   from  officers  and  mem- 
bers   1987 

Frmid. 

limitation  of  actions  for   382 

when  cause  of  action  accrues 382 

verification  of  answer  to  charge  of ^ 529 

order  of  arrest  on  allegation  of 649 

in  justice's  court  2896 

when  order  of  arrest  issued,  allegation  of  fraud  must  be  p^is^td.  Mi 


tNDBX. 

Fraud  >->  Continued* 

arrest  for,  not  affected  by  judgment  for  price,  etc ••••. 

security  on  injunction  against  proceeding  in  action  for  actual 

fraud.  . t     619 

warrant  of  attachment  in  actions  for 686 

ground  for  annulling  marriage 1743*  1760 

witness  in  supplementary  proceedings  net  excused  because  an- 
swer tends  to  convict  ot 2460 

Fvimdiileiit  Conveyance*. 

no  appeal  to  court  of  appeals  from  judgment  of  affirmance 191 

Teriflcation  of  answer  to  charge  of 629 

order  of  arrest  on  allegation  of 549 

injunction  order  against 604 

as  ground  for  attachment 636 

in  justice's  court  2906 

enforcing  judgment  against  property  conveyed  by  deceased  judg- 
ment debtor 1380 

FrlvolouB  Pleadlngrs* 

application  for  judgment  on 537 

costs  on  application  for  Judgnnent • 637 

no  appeal  from  denial  of  application 537 

notice  of  motion  for  judgment  in  N.  Y.  city  court 3161 

Fulton  County. 

special  ^nd  trial  terms  in 232 

Funeral    ISxiieniieii. 

payment  before  letters  issued 2613,  2666 

authority  of  temporary  administrator  to  pay   2072 

preferred  over  all  other  claims 2729 

proceedings  to  compel  payment   2729 

sale  of  realty  to  pay 2749 

include   reasonable   charge    for   headstone 2749 

_  payable  from  damages  for  death   1908 

G. 
Game  t»a.rr. 

joinder  of  causes  of  action  for   penalties  under 484 

Oarnlslnnient. 

levying  execution  against  wages,   etc.,   of  judgment-debtor....   1391 
General  Rolen    of   Practice. 

Sec   *'  Rules  of  Practicb." 
General  Seaaiona. 

court  of,  in  New  York,  is  a  court  of  record 2 

Genesee  County, 

per  diem  allowance  tu  grand  and  trial  jurors 3314 

GoTcrnoii. 

may  change  place  of  holding  courts   38,       39 

may*  order  out  military  to  assist  sheriff 107 

designation  of  justices  of  appellate  division   220,  222,     223 

may  appoint  extraordinary  terms  of  court. 23-< 

may  design.ite  justice  to  hold  term  to  avoid  failure 237 

may  suspend  justice  of  N.  Y.  city  court 321 

disqualihcd  to  act  as  trial  juror 1029 

lieutenant-governor  disqualified  to  act  as  trial  juror 101^ 

private  secretary  disqualified  as  trial  juror 1029 

may  cause  application  for  writ  of  assessment  of  damages 2104 

damages  assessed  to  be  paid  to  2115 

to  be  paid  by  him  into  court 2116 

1041 


in  Albany  county,  to  be  drawn  from  petit  jurors 1041 

•xempt  from  trial  jury  service  in  New  York Iwl 

woof  of  exemption : •  •  •  •   i"»f 

»llection  of  fine  imposed  on. . rJki 

application  of  code   to  fines  affainst •^•>»* 

wpervi^ors  mav  make  allowance  to -;J}2 

nileage  of  iurors *^^* 


INDEX. 

Grantor. 

ejectment  by  grantee  in  name  of 1901 

Grants. 

action  to  v&cate  grants  by  state,  see  "  Lbttkes  ^tbht." 

Owardlana. 

I.  Guardians  ad  litem. 

how     appointed ^ 472 

clerk  of  court  must  act  when  appointed 472 

must  consent  to  act  in  writing 472 

must  give  bond  before  rcccivitig  property 474 

security,   penalty   and   sureties 475 

eectirity  may   be  increased  by  order 47^ 

general  guardian  acting  ad  litem  need  not  give  security....  4io 

1.  Of  infant  plainti€s. 

to  be  ap|)ointcd  before  sununons  issues 469 

application    for   appointment 470 

verification  of  petition  of  infant  for  leave  to  tfae  m%  poor 

person 4od 

liable    for    costs. , 469,  3249 

bond   of,   in   action  by   infant  for  legacy   or   distributive 

share 1S20 

2.  For  defendants. 

designation  of  person  to  receive  summons  against  infmnt .     427 
appointment   of  special,    for   judicially   declared   incompe- 
tent      42S 

appointment  of,   for   infant 471 

for   absent   resident   infant 473 

for  infant  in  partition ir».'l5 

security   by   guardian    ad  litem   in  partition 1536 

cannot   be   waived    in   partition ._ ISiU) 

appointment   in    condemnation   proceeding   for   infant    or 

incompetent S363 

for   defendant   not    personally    served 33H3 

bond  of,  in  condemnation   proceeding 3363 

costs   in   condemnation    proceedings S3T2 

costs  for  procuring  appointment  for  infant  defendant. .  32.'>1 
not  liable  for  costs 47T 

3.  In  justices'   courts, 

appointment    of 2887.  2'**^S 

for  infant  plaintiff  liable  for  costs , • 2S>i 

defendant  not  liable  for  costs 2$$8 

II.  Special  guardians. 

appointment  in  action  to  compel  conveyance  of  real  property  234IJ 
in  action  to  compel  conveyance,  may  be  ordered  to  convey..  2347 
appointment  on  intermediate  accounting  bv  committee  of  in- 
competent  .' 2342 

to   proceed   for   removal    of   committee  of   incompetent 

person 2342 

in  condemnation  proceeding  for  defendant  not  person- 
ally   serv'ed 3363 

costs   in   condemnation   proceedings 3372 

1.  In  proceedings  to  sell  realty  of  wfani  or  incompetent. 

appointment    for    incompetent    person 2351 

bond  of,  on  application  to  sell 2351 

husband    ma)r    be    appointed,    on    application    to    rdease 

dower  of   incompetent 2351 
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Gmirdlana  —  Gontlii'ned. 

II.  Special  guardians  —  Continued. 

1.  In  proceedings  to  sell  realty  of  infant,  etc. —  Continued. 

appointment  of,  for  Infant 2363 

bond  of,  for  infant  2852 

trust  company  may  be  appointed   for  infant  without  se- 
curity. .   . 2352 

prosecution  of  bond 2353 

2.  In  surrogate's  court. 

clerks  of  surrogate's  court  not  to  act  as 2500 

appointment  of  special   guardian   for  incompetent  to  ex- 
clusion of  committee ^ . . . .  2527 

for  infant  or  incompetent  person 2530 

notice  of  application  for  appointment  253\ 

on  petition  of  general  guardian  for  revocation  of  letters.  2836 
presumption  of  appointment  for  infant  in  proceedings  to 

sell  realty  property  for  decedent's  debts. 2789 

III.    Or   PERSON    AMD    PROPERTY. 

jurisdiction  of  surrogate  247? 

power  of  surrogate's  court  to  appoint 2821 

prorisions  applicable  though  letters  issued  before  enactment..  261<l 

1.  Appointment  for  infant  over  fourteen, 

same  person  may  be  guardian  of  person  and  of  property.''  2821 

pf  person  of  married  woman  not  to  be  appointed 2825 

petition  for  ai>pointment  of,  for  married  woman . . .   2822,  2824 

power  to  appoint^  for  property  of  married  woman 2821 

petition  for  appointment   2822 

contents  of  petition 2823 

citation 2823 

hearing 2825 

decree  appointing , 2825 

to  be  nominated  by  infant 2826 

Inquiry  as  to  value  of  property 2820 

issuance  of  limited  letters , , 2830 

letters  of  guardianship  must  be  in  name  of  people 2500 

how  tested  and  scaled 2590 

appointment  of  successor  on  revocation  of  letters., 2605 

.    2-  Temporary   guardian   for  infant  under  fourteen, 

petition  for  appointment 2827 

surrogate  must  nominate   2827 

appointment. 2827 

term  of  office  2828 

8.  Qualification;  bond. 

oath  of 2594 

to  be  filed  before  letters  issued 2594 

oath  and  bond  of  guardian  of  person 2831 

of  guardian  of  property 2880 

acceptance  of  modified  security 2830 

deposit  of  securities  to  reduce  penalty  of  bond 2595 

application^  for  new  bond  or  new  sureties 2597 

order  requiring  new  bond  to  be  given 2598 

application  by  sureties  to  be  released 812,  2600 

release  of  old  sureties  on  {jiving  new  bond 2601 

rcvo'^alion  of  letters  for  failure  to  give  new  bond...  812,  2601 

when  bond  may  be  prosecuted 2607 

successor  may  sue  on  bond  on  revocation  of  letters 2608 

sureties  liable  for  money  received  by  guardian  in  ianother 

capacity 2506 
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Guardians  —  Coatlaved* 

III.  Of  person  and  proprrty  —  Continued. 

4*  Ancillary  letters, 

application  for,  to  foreign  guardians ^38 

petition 2838 

authentication  of  records  appointing  foreign  guardian...  2838 

decree  granting : 28iS3) 

inquiry  as  to  debts  due  from  ward^s  estate ^39 

powers  of  guardians  under   2810 

provisions  apply  to  appointment  of  guardian  before  enact- 
ment  » 2841 

8.  Appointed  by  will  or  deed. 

not  to  act  under  will  until  probate  and  letters  issued. —  2851 

deed  appointing  must  be  recorded >  2851 

renunciation  presumed  from  failure  to  record  deed 2851 

testamentary  guardian  must  qualify  within  thirty  days. . .  28S2 

objections  to  issuing  of  letters  to 2862 

renunciation  by  testamentary  guardian 2852 

when  security  reauired   2B53 

reouisites  of  bona 2854 

order  to  file  annual  account 2855 

when  inventory  and  intermediate  account  required 2855 

compulsorv  accountings 2856 

effect  of  decree  settling  accounts 2857 

removal 2868 

^  suspension  pending  petition  for  removal 2858 

resignation •*««* 

appointment  of  successor 


8.  Powers,  duties  and  liahilities. 

letters  conclusive  evidence  of  authority  until  revoked 2581 

service  of  summons  for  infant  on .  .*. 426 

service  of  petition  and  notice  in  condemnation  proceed- 
ings     33G2 

need  not  give  security  when  acting  ad  litem 475 

appearance  for  infant  in  condemnation  proceeding 3363 

costs  in  condemnation  proceedings 3872 

entitled  to  letters  of  administration  on  behalf  of  ward —  2660 
when  entitled  to  letters  of  administration  c.  t.  a.   on  be- 
half of  ward   2843 

petition  for  change  of  name  of  infant 2410 

may  sue  to  annul  marriage  of  child  under  age  of  consent.  1744 

title  to  securities  representing^  money  paid  into  court 749 

action  on  securities  representing  money  paid  into  court. .     749 

order  for  support  and  education  of  infant 2846 

expending  legacy  or   distributive  share  for  infant's  sup- 
port, etc 2746 

payment  of  legacy  or  distributive  share  of  infant 2746 

bond  of,  on  payment  of  legacy  or  distributive  share  of 

infant 2746 

can  only  purchase  on  behalf  of  ward  at  judicial  sale.  1679,  2774 
not  to  purchase  real  property  in  which  infant  interested.  2774 
acceptance  of  dower  in  gross  in  lands  sold  for  decedent's 

debts 2793 

payment  of  infant's  share  of  proceeds  of  land  sold  to  pay 

decedent's  debt 2T96 

additional  security  before  receiving  money  or  property. . .  476 
successor  on  revocation  of  letters  may  continue  actions, 

etc 2606 

may  be  ordered  to  convey  realty 2347 

proceedings  against,  to  compel  production  of  tenant  for 

,  life 2302 

liable  for  use  and  occupation  when  he  holds  over 1664 

action  by  ward  against,  for  waste • 1663 
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III.   Or   PBUON    AND   PROTESTY  —  Contl&Ucd. 

6b  Powers,  duties"  and  liabilities  —  Continnod* 

Partition  by  agreement. 

application  for  authority ••••.•••••• 1000 

contents  of  petition 1591 

notice  of  application  IROI 

court  may  authorize 1502 

authority  to  execute  releases 1592 

effect  ox  releases 1593 

7.  Proceedings  to  sell,  mortgage  or  lease  real  property  of  in- 
fant.     See  "  Sale  of  Reai.  Propbrty." 

&  Suspension;  revocation  of  letters;  resignation. 

petition  by,  for  settlement  of  accounts  and  discharge 2840 

application  by  guardian  for  revocation  of  letters.. 2835 

citation.  .  . 2838 

guardian  ad  litem  to  be  appointed  on 2836 

order  for  accounting 2836 

decree  discharging  and  revoking  letters 2836 

application  for  order  for  new  bond  or  new  sureties 2597 

order  requiring  new  bond 2598 

revocation  for  failure  to  give  new  bond 812,  2599,  2601 

rerocation  for  misconduct,  etc 2832 

citation  on  petition   2838 

decree  for  revocation  2833 

effect  of  revocation  of  letters  on  guardian's  acts 2603 

powers  cease  on  revocation  of  letters 2603 

decree  revoking  letters  may  require  accounting 2603 

removal  for  disobedience  to  order  to  file  account 2846 

order  suspending  guardian  pending  petition  to  revoke. . . .  2834 

revocation  to  be  noted  in  margin  ot  record 2499 

decree  revoking  letters  not  stayed  by  appeal 2583 

suspension  of,  not  stayed  by  appeal 2583 

•.  Accounts;  compensation. 

"judicial  settlement"  defined   2514 

"  intermediate  account  "  defined 2514 

for  legacy  or  distributive  share  of  infant 2746 

decree  revokintf  letters  may  require  accounting 2603 

on  revocation,   successor  may  compel  predecessor  to  ac- 
count   2005 

by  relatives  acting  as  guardians  in  socage 2172 

by  executor,  etc.,  of  deceased  guardian 'J'^OO 

revival  and  continuance  on  death  of  accounting  party. . . .   2006 
order  for,  on  petition  of  general  guardian  for  revocation 

of  letters 2836 

ward  or  new  guardian   may  require   accounting  notwith- 
standing discharge 28.?7 

to  file  annual  inventory  and  account 2842 

contents  of  inventory   2842 

affidavit  to  inventory  and  account 2843 

annual  examination  of  accounts 2844 

order  to  file  account   2845 

order  to  sup(\ly  defects  in  account 2845 

removal  for  disobedience  to  order  to  file  account 28 15 

reference  of  examination  and  settlement  of  account 2546 

position  for  compulsory  judicial  settlement.  .^ 2847 

petition  for  o.»mpulsory  accounting  by  guardian  of  person.  2848 
voluntary    petition    for    settlement    of    accounts    and   dis- 
charge  2849 

citation  and  order  to  account   2ft.'>0 

decree  settling  ficcount  to  contain  summary 2551 

order  to  file  annual  account  of  guardian  appointed  by  will 
or  deed 2855 
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III.  Of  person  and  property  —  Continued. 

9.  Accounts;  compensation  —  Continued. 

when    inventory    and    intermediate    account    required    of 
guardian  appointed  by  will  or  deed 

compulsory  of  guardian  appointed  by  will  or  deed 

effect  of  decree  settling  accounts  of  guardian  appointed 
by  will  or  deed 2S6T 

commissions 2W0 

may  include  cost  of  bond. 8320 

additional  allowance  for  costs ..•• 


Habeas  Corpus. 

provisions  apply  to  all  common  law  or  statutory  writs 2006 

to  produce  life  tenant  on  proceedings  to  inquire  into  life  or 

death  of 2307 

to  produce  prisoner  to  answer  for  contempt  punishable  civilly..  2278 
prisoner  to  be  remanded •...•••• 


1*   To  BRING  UP  TO  TESTIFY. 

a  state  writ  • 1991 

for  general  provisions,  see  "  Writs." 

may  be  served  only  by  elector  of  state 2000 

fees  and  undertaking  to  sheriff 2000 

expenses  of  persons  not  officers  for  bringing  up  prisoner 2001 

no  fees  or  undertaking  on  application  of  attorney-^eaeral  or 

district  attorney • 20(S 

service  of  writ 2003 

when  defendant  conceals  himself 2003 

person  served  to  obey  whether  named  in  writ  or  not 2004 

return  to  be  made  at  time  and  place  speciiied 2006 

time  for  return  of  writ  returnable  forthwith 2006 

when  writ  may  issue • 2008,  2009 

what  courts  or  judges  may  issue 2006,  2000 

when  issued  in  suit  pending  before  Justice  of  peace 2010 

not  to  issue  when  prisoner  sentencea  to  death 2011 

^  under  sentence  for  felony,  except,  etc 2011 

requisites  of  application  for 2012 

prisoners  confined  under   civil  or  criminal  process  to  be  re- 
manded  2013 

officer  must  obey  and  return  writ 2014 

penalty  for  refusal  to  obey  and  make  return 2014 

non-payment  of  costs  punishable  as  contempt........ 2007 

ll.   To  INQUIRE  INTO   CAUSE  OF  DETENTION. 

\  1.  When  to  issue;  application, 

'  a  state  writ   1991 

•  for  general  provisions,  see  '*  Writs." 

copy  of  warrant  for  detention  to  be  given  on  demand.  •  • .  2065 

penalty  for  refusing  copy  of  warrant  for  detention 2005 

prisoners  entitled  to  writ .^ 2015 

may  be  issued  and  served  on  Sundav. ....'' 2015 

prisoners  detained  by  mandate  of  federal  courts  not  en> 

titled  to 2016 

on  final  judgment,  decree,   order  or  execution  not 

entitled  to 2016 

may  issue  notwithstanding  issue  and  return  of  certiorari.  2044 

certiorari  to  issue  in  lieu  of,  if  offence  not  bailable 2041 

application  for  writ  be  by  petition 2017 

to  whom  application  to  be  made 2017 

requisites  of  application  in  adjoining  county..... 2018 

petition  must   be  verified 2019 

essential  allegations  of  petition... ••., 
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Habeas  Corpus  —  Continued. 

II.   To   INQUIRE   INTO    CAUSE   OF    DETENTION  —  ContlnUCd. 

1.  When  to  issue;  application  —  Continued. 

when  writ  must  issue. •• •••  .-•••  •  2029 

penalty  for  refusing:  to  issue 2020 

when  writ  may  issue  without  application 2026 

SL  The  writ;  service;  return. 

form  of  writ   2021 

cannot  be  made  returnable  on  Sunday 2016 

when  writ  may  be  made  returnable  before  another  judge.  2023 

writ  not  to  be  disobeyed  for  defect  of  form 2024 

for  misnomer  of  person  to  whom  directed 2024 

can  be  served  onI)r  by  elector  of  state 2000 

fees  and  undertaking  to  sheriff,  etc 2000 

expenses  of  persons  not  officers  for  bringing  up  prisoner.  2001 
no  fees  or  undertaking  on  application  by  attorney-general 

or  district  attorney   2002 

■ervice  of  writ   2003 

when  defendant  conceals  himself * 2003 

person  served  to  obey  whether  named  in  writ  or  not....  2004 

deemed  person  to  whom  writ  directed 2024 

writ  not  to  be  disobeyed  for  immaterial  error  in  name  of 

prisoner 2024 

return  to  be  made  at  time  and  place  specified 2006 

time  for  return  to  writ  returnable  forthwith 2006 

requisites  of  return   ••• 2026 

body  of  prisoner  to  be  produced • 2027 

8.  Compelling  production  of  prisoner, 

commitment  for  disobedience  of  writ 2028 

precept  to  bring  up  prisoner  on  failure  to  produce 2029 

power  of  county  may  be  called  to  execute  attachment  or 

bring  up  prisoner    2030 

misdemeanor  to  conceal  prisoner  to  avoid  writ 2052,  2053 

warrant  to  bring  up  prisoner  about  to  be  removed. 2054 

execution , 2056 

return 2056 

warrant  to  arrest  person  unlawfully  confining  prisonei . . .  2055 
proceedings. 2056,  2057 

4i  Hearing;  determination, 

proceedings  on  return  to  writ 2031 

prisoner  may  controvert  return  2039 

hearing  upon  controverted  return 2030 

prisoner  to  be  discharged  if  unlawfully  detained 2031 

remand  of  prisoner  lawfully  detained «...  2032 

when  prisoner  under  civil  process  to  be  discharged 2033 

power  of  court  to  inquire  into  legality  of  mandate,  judg- 
ment, etc 2034 

discharge  on   bail  when   irregularly   committed  on  crim- 
inal charge. 2035 

remand  of  prisoner  to  officer  entitled  to  custody 2036 

custody  of  prisoner  pending  proceedings 2037 

order  of  discharge  not  to  be  made  without  notice  to  per- 
son interested  in  detention 2038 

district  attorney  to  have  notice  before  discharge  of  crim- 
inal prisoner 2038 

to  proceed  as  certiorari  if  prisoner  too  infirm  to  be  pro- 

dfuced 2040 

proceedings   on    return   of  certiorari,   in   lieu   of   habeas 

corpus 2042 

prisoner  unlawfully  restrained  to  be  discharged  forthwith.  2043 
dismissal  when  prisoner  lawfully  detained  and  entitled  to 

b4U 2<^ 
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Habeas  Corpva  —  Coatlnved. 

II.    To    INQUIRE    INTO    CAUSE    OF    DETENTION  —  COntlsUed. 

4.  Hearing;  determination  —  Continued. 

fixing  and  allowing  bail  on  certiorari • ••••••  20tf 

by  whom  bail  on  certiorari  to  be  taken.. 2046 

discharge  of  prisoner  bailed 2047 

writ  of  discharge  abolished 2048 

service  of  order  to  discharge 204B 

enforcing  order  for  discharge 20tt 

penalty  for  disobeying  order  for  discharge 2048 

when  prisoner  discharged  may  be  reimprisoned  for  same 

cause 2060 

penalty  for  illegally  recommitting  discharged  orisoner...  2061 
misdemeanor  to  illegally  reimprison  dischargea  prisoner.  2061 
non-payment  of  costs  punishable  as  contempt 2O07 

5.  Appeals. 

what  orders  arc  appealable 206g 

when  people  may  appeal 2069 

discharge  on  bail  pending  appeal  by  people 205S 

admitting  prisoner  to  bail  pending  his  appeal 2060 

recognizance  pending  appeal  by  prisoner  to  appe^te  di- 
vision  2060 

pending  appeal  by  prisoner  to  court  of  appeals .  2062 

pendin(|[  appeal  valid  for  adjonmed  terms 2064 

custody  of  prisoner  pending  appeal  and  before  admission 
te  bail 


ibltvKl  Drnnkarda. 

jurisdiction  over  custody  of  person  and  care  of  property 

of  county  court    ^ 340 

appointment,  powers  and  duties  of  committee  of  person  and 
property,  see  **  Committee  op  Person  and  Property  op  In- 
competent Persons." 

service  of  summons  on 4^ 

designation  of  person  to  receive  summons  for 427,     428 

service  of  summons  for,  on  person  designated  in  order 427 

appointment  of  special  guardian  ad  litem 428 

special  guardian  ad  litem  excludes  committee  from  control 428 

service  of  summons  on,  may  be  dispensed  with  by  order 420 

on  committee  by  publication 438 

appearance  of,  in  condemnation  proceeding S363 

cannot  be  party  to  submission  to  arbitration. 23SS 

effect  of  appointment  of  committee  on  submission  to  arbitration.  2S^ 
new  trial  of  action  to  determine  claim  to  real  property  when  de- 
fendant habitual  drunkard    1646 

action  to  compel  conveyance  by 2345 

who  may  maintain  action  to  compel  conveyance 2^46 

committee  may  be  directed  to  execute  conveyance  in  action   to 

compel 2?47 

application  to  release  inchoate  dower  right  of 2^1 

order  on  application 2361 

court  may  compel  specific  performance  of  interest  of 2344a 

Partition  by  agreement. 

application   by  C9mniittee   for  authority 1500 

contents    of    petition 1591 

notice    of    application 1591 

court   may   authorize 1592 

authority  to  committee  to  execute  releases 1593 

effect    of    releases 1593 

/••  surrogate's  court. 

service   of   citafton 2526 

dcsiRnation  of  person  to  receive  citation 2527 

appointment    of    special    guardian 2530 

notice  of  application  to  appoint  special  guardian.....  2531 


INDBX. 

Habltval  Drvnlcarda  ~  Continued. 

In  surroifate's  court  —  Continued. 

appointment  of  special  guardian  ad  litem  to  exclusion  of 

committee 2527 

acceptance  of  dower  in  gross  in  lands  sold  for  decedent's 

debts    2793 

Hnlf-Blood. 

right  to  administration 2600 

distributive  shares  of 2732 

Bsmllton  County. 

special  and  trial  terms  in 232 

stenographer  of  surrogate's  ooort 2513 

Heira. 

I.  In  genebal. 

execution  against  property  in  hands  of 1371 

no  execution  against  decedent,  except,  etc 1379 

issuance  of  execution  by  leave  against  decedent's  property . . .   1^0 
levy  on  realty  under  judgment  against  ancestor  after  ten  years.  1252 

extension  of  time  to  set  aside  judgment  against  ancestor 785 

to  appeal  from  judgment  against  ancestor 785 

presumption  of  death  of  unknown  heirs  when  money  paid  into 

cotirt    841 

not  to  be  arrested  when  sued  as  representative 555 

action  by,  for  partition  of  devised  property 1537 

may  maintain  action  for  waste   1652 

judgment  against  hdr  bars  action  against  executor,  etc 1821 

when  exonerated  by  payment  into  court  of  proceeds  of  realty 

sold  for  decedent's  debts 2786 

notice  of  foreclosure  by  advertisement « 2388 

II.  Probate  of  heirship. 

when  heir  may  apply 2654 

to  what  court  application  made 2654 

contents  of  petition   2654 

citation  to  issue 2654 

contents  of  citation 2655 

appearance  of  persons  interested 2655 

hearing    2f^ 

what  facts  must  be  proved   2656 

rlecree  establishing   2656 

decree  may  be  recorded  as  deed .2657 

petition  to  vacate,  etc.,  may  be  presented  within  ten  years....  2658 

contents  of  petition  to  vacate  or  modify  26r,8 

citation  on  petition  to  vacate  or  modify 265S 

when  decree  to  be  vacated  or  modified 2659 

decree  vacating  or  modifying  may  be  recorded 2iUQ 

Til.  Sale  op  real  property  to  pay  decedent's  debts.     Sec  "  Sale 
OF  Real  Property." 

IV.  Creditor's  action  against.    See  "  Creditors'  Actions;  "  "  De- 
cedents' Estates." 

Herkimer  Oonnty. 

jail  liberties  for 145 

HlflTb'vrays. 

proceedings  to  acquire  lands  for 3383 

damages  for  cutting  timber  for 1668 

overseer  to  seize  animal  straying  on 8084 

actions  for  penalties  for  allowing  animals  to  run  at  large,  see 
••  Strays/' 

Holiday. 

sale  under  mortgage  not  legal  on 2393 

summons  in  jus-ticc's  court  not  to  be  returnable  on 2877 
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Homeatead. 

exempt  from  execution   1397 

designation  of.  . 139S 

exemption  of  homestead  of  married  woman 1309 

continues  after  owner's  death 1400 

not  affected  by  temporary  suspension  of  fendeiice 1401 

lien  attaches  to  surplus  over  $1,000 1402 

creditor's  action  to  reach  surplus  value  over  $1,000 1409 

testimonjr  of  physicians  in  actions  for  personal  injuries  to  be  by 

deposition * 

reference  to  take  deposition SS6 

order  for  subpoena  to  physician > .  * £06 

service  of  subpoena S36 

Hndaon,  Mayor's  Court  of. 

a  court  of  record * *..,.. 2 

civil  jurisdiction 3196 

pending  actions  transferred  to  supreme  cotxrt. 3197 

papers  and  records  transferred  to  county  clerk 3198 

power  of  supreme  court  in  actions  transferred , 3199 

removal  of  action  to  county  court  for  disability  of  judge 32iO 

subpcena  may  be  served  anywhere  within  state 3201 

application  of  provisions  of  code 3202 

section  3301  relating  to  clerk's  fees  not  applicable. 3302 

HQBbai&d  and  urife. 

See,  also,  '*  Marriage;  "  "  Married  Women." 
matrimonial  actions,  see  "  Divorce;  "  "  Maiuags;  "   "  Sepaka- 

TION." 

husband  not  proper  party  to  action  by  or  againat  wife 450 

damages  to  person,  estate  or  character  are  separate  property  of 

wife iSO 

husband  not  proper  party  in  action  for  tortious  act  of  wife 450 

may  be  witnesses  in  actions  by  one  another 82S 

competency  to  testify  in  action  for  divorce 831 

privileged  communications  between   , 831 

damages  for  slander  are  separate  propcrtv  of  wife 1906 

surviving  husband  failing  to  administer  liable  for  wife's  debts.  26S0 

liability  of  husband  as  administrator  of  wife 2660 

distribution  of  estate  of  wife 2734 

release  to  husband  of  inchoate  right  of  dower 1571 

not  included  in  term  next  of  kin 1870,  1906 

exemption  for  widow   2713,  2724 

husband  to  be  cited  on  application  for  guardian  of  infant  wife.  2S24 

I. 
Idiots. 

jurisdiction  ^ver  custody  of  person  and  care  of  property. .....  2320 

of  county  courts 340 

f  appointment,    powers    and   duties    of   committee   of   person   and 

property,  see  "  Committ£b  of  PitsoK  akd  Propertt  or  In- 
competent Persons." 

to  be  discharged,   if  arrested 554 

open  commission  not  to  issue  when  adverse  party  is 808 

disability  to  move  to  vacate  judgment 1291 

exception  in  period  of  limitation  of  action  for  dower 15P6 

new   trial  of  action  to  determine  claim  to   real  property  when 

defendant    an    idiot    .' ^ 1646 

limitation  of  time  to  apply  for  certiorari  to  reriew  ddtermina- 

,  tion , 2128 

appearance  of,   in   condemnation   proceediii^. . .  * S3<>:1 

cannot    be   party    to    submission    to    arbitration 2.'?**r» 

effect   of   appointment   of    committee   on    submission   to   arbitra- 
tion        2H?<" 

application  to  release  inchoate  dower  rights  of  iaoompetent . . .    iSw  I 
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Idiots  —  Continued. 

order  on  application «*•....... 2361 

court  ma/  compel  specific  performance  of  contract  made  by. .   2344a 

I.  Sekvice  o¥  stnttfOKS  on. 

service  of  summons  on 426 

designation  of  person  to  receive  summons 427,  428 

service  of  summons  for,  on  person  designated  in  order. . . .  427 

appointment  of  ^pedal  guardian  ad  litem 428 

special  guardian  ad  litem  excludes  committee  from  control . .  428 

service  of  summons  on,  ma^  be  dispensed  with,  by  order 420 

oti  committee  by  publication. 438,  439 

II.  PlOCBpDINOS  IN  SUaaOGATBS'  COUSTt. 

service   of    citation , 2526 

desi^ation   of  person  to  receive  citation 2527- 

fippomtment  of  special  gnardian«by  surrogate 2530 

notice  of  application  to  appoint  special  guardian 2531 

appointment  of  special  guardian  aa  litem  to  exclusion  of  com- 
mittee     2527 

acceptance  of  dower  in  gross  in  lands  sold,  for  decedent's 
debts 2793 

III.    SfXCIAI.    nOCSBDINGS    TO    SBLL,    ICOSTOAOB    OS    Z.SASS    REAL    PROP- 
ERTY.    See  "  Sals  op  IUal  PROPlKtY." 

IV.   ACTlOir   TO  AKVUL   MARftlAOS  OP. 

idiocy   ground    for    annulling  marriRge , 1743 

action    by    relative 1746 

by  next  friend 1748 

order  allowing  next  friend  to  sue , . . . .  1755 

legitimacy  of  issue  of  marriage  with... 1749 

V.  Partition  by  agrbbiibmt. 

application  by  commltt€€  for  authority. » . .  • •  • 1R90 

notice  to  superintendent  of  state  institution 1590 

contents  of  petition .•• 1591 

notice   of   application 1691 

court  may  authorize. 1692 

authority  to  committee  to  execute  releases 1592 

effect   of    releases 1593 

VI.  Actiow  to  compel  convetakce  bt. 

when    to   be    brought •••... 2345 

who    may    maintain    , 234fl 

committee  may  be  directed  to  execute  conveyance.. ■.*....•.  2341 

Impeaclinientii,  Court  for  the  Trial  of. 

is   a   court   of   record 2 

not  governed  by  general  rules  of  practice 17 

ImpotencT. 

ground   for  annulling  marriage 1743 

who  may  sue  to  annul  marriage  on  the  ground  of...... 1752 

Imprisonment. 

I.  Commitmemt. 

for  criminal   contempt. 9 

not  allowed  for  non-payment  of  interlocutory  costs,  etc.,  ex- 
cept,   etc «  15 

not  allowed  for  money  due  on  contract 10 

of  recalcitrant  witness '..... 8r*6 

of  delinquent  juror  for  non-payment  of  iine  in  New  York..  1117 

on  final   order   for  contempt  punishable  civilly 2281 

warrant  of  commitment  for  contempt  punishable  civilly 2281 

prisoner  prodnced  on  habeas  corpus  to  answer  for  contempt 

to    be    remanded 2282 

may  be  committed  on  di^scharge  from  custody 2282 

for  criannal  contempt  in  justice's  court ,.«....  2871 
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II.  Custody  and  dstemtxon  or  ruitommtu 

under  federal  process ••  188»  184 

custody  of  prisoner  • IIB 

m  New  York 120 

term  of  persons  arrested  on  execution,  etc,  limited Ill 

on  execution  from  justice's  court •  9033 

support  of  prisoners   112 

charge  for  food  is  prohibited 113 

sheriff  not  to  take  reward  for  waiting  for  prisoner 114 

charges  for  lodging,  etc.,  of  prisoner 115 

prisoner  may  send  for  necessaries 110 

charges  for  rent,  etc.,  prohibited 117 

rewards  other  than  fees  allowed  by  law  prohibited 117 

prisoner  may  be  conveyed  through  another  county 118 

officer    conveying   prisoner    through    another    county    exempt 

from  arrest 119 

prisoner  being  conveyed  through  another  county  exempt  from 

arrest 119 

custody  of  jails  and  prisoners • 120,  121 

civO  and  criminal  prisoners  to  be  kept  separate 123 

males  and  females  to  be  kept  separate 124 

misdemeanor  to  violate  provisions  for  separation  of  prisoners.  125 

treble  damages  for  failure  to  separate  prisoners 125 

sick  prisoner  to  be  removed  to  hospital 127 

civil  prisoner  may  be  ordered  to  be  produced  on  indictment.  156 

when  committed   for  contempt 157 

arrest  of  sheriff  by  coroner 174 

how  confined 175 

place  of  sheriff's  confinement  deemed  a  jail 176 

m  action  in  which  sheriff  is  plaintiff 179 

sheriff's  liability  for  escape • • JSg 

connivance  at  escape  is  misdemeanor 180 

III.  Admission  to  libbktxbs  op  jail.     Sec  "Jail  LiBBtTRS." 

IV.  Undbb  bxscution  acainst  tub  pbbson.     See  "  Exxctjtxon." 

V.  Rsmbdiss  and  prockss  against  raXSONBBS. 

service  of  papers  on  prisoner 181,     132 

warrant  of  attachment  not  to  issue  against  prisoner 22TB 

care    of    property    of    criminal    prisoner,    see    **  Cbimx    and 

Criminals. 
habeas  corpus  to  bring  up  prisoner  to  testify,  sec  "  Habeas 

Corpus. 

deposition  of  person  under  sentence  for  felony 877 

disability  by  imprisonment  for  crime  excepted  from  statute  of 

limitations 396 

on  conviction   for  crime,   interrupts  limitation  of  action   for 

real  property  ^ 373 

new  trial  of  action  to  determine  claim  to  real  property  when 

defendant  confined  for  crime   1646 

for  crime,  excepted  from  limitation  of  action  of  dower 1596 

habeas  corpus  to  produce  prisoner  on  proceeding  to  discover 

death  of  life  tenant 2307 

VI.  Discharge  from. 

habeas    rorpys    to    inquire    into     detention,     see    "  Habeas 

Corpus." 
county  court  may  discharge  person  committed  for  noH'payment 

of  fine 353 

release  from,  on  discharge  of  insolvent  debtor 2185 

discharge  from  imprisonment  of  debtor  confined  under  execu- 
tion, see  •*  Execution." 

power  of  city  court  of  New  York  to  relieve  from 8169 

discharge  ox  insolvent  from,  see  '*  Insolvbmt  DBatosa." 

ia6B 


INDBZ. 

included  In  term  "property** ••••••••••«•••••••• 718 

Iseompeteat  Persona* 

defined  ,   2820 

Sec  "  Habitual  Drunxasos;  "  "  Idiots;  "  "  Lunatics." 
appointment,   powers  and   duties  of  committee  of   person   and 
property,  see  "  Coumittkk  op  PxasoN  and  PaorsaTY  or  In- 
competkmt  PaasoNa." 
special  proceeding  to  sell,  mortsage  or  lease  real  property, of, 
see  "  Sale  op  Rbal  Peopbety. 

action    to   compel   conveyance   by 234o 

cannot  be  party  to  submission  to  arbitration 2365 

court  may  compel  spiciftc  performance  of  contract  made  by  in- 
competent  person    2344a 

lAcvmbrstneea* 

when  cause  of  action  accrues  for  breach  of  covenant  agatnit. . . .    881 

Indemnltorn. 

of  sheriff  on  levy,  see  "Attachment;  "  "  Execution." 

Indlotmemt. 

not  barred  by  punishment  for  criminal  contempt 18 

by  civil  punishment  for  contempt » 2287 

production  of  civil  prisoner  on • IM 

iBtemta. 

See,  also,  "  Guasdian." 

I.  Disabilities. 

cannot  act  as  executors 2612 

incompetent  to  receive  letters  of  administration 2661 

cannot  be  party  to  submission  to  arbitration 2866 

under  fourteen,  to  be  discharged,  if  arrested 564 

rights  of,  saved  against  judgment  of  ejectment  by  default 1527 

new  trial  of  action  to  dietermine  claim  to  real  property  when 

defendant  an  infant 1646 

disability  by  infancy  excepted  from  limitation  of  actions.  876,    396 

disability  to  move  to  vacate  judgment. . . . ., 1201 

infancy   excepted    from   period    of    limitation   of   action    for 

dower  . 1506 

limitation  of  time  to  apply  for  certiorari  to  review  determina- 
tion   .....: 2126 

creditor's  action  against  heirs,   next  of  kin,   etc.,  not  sus- 
pended by  infancy    ISfiP 

II.  Actions  by  and  against. 

may  maintain  action • 486 

relating  to  real. property  in  bia  own  nipia.«.#>...>A»«««  lw8 

may  sue  as  a  poor  person 468 

verification  of  petition  for  leave  to  sue  as  poor  person 460 

action  by  or  on  behalf  of,  to  annul  marriage 1744 

order  i^ranting  leave  to  next   friend,   etc.»  to  sue  to  annul 

marriage   1766 

recovery  of  dower  by  default  or  collusion  of  guardian  does 

not  affect  1606 

competency  as  witness   860 

open  commission   to   take  deposition   cannot   issue   when  ad* 

verse  party  is  infant 806 

commission  ^  to    examine   orally    cannot    issue    when    adverse 

party  is  infant  • 886 

reference  by  consent  not  made  when  infant  E  dcfeadaat 1018 
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Imffaiita  —  CoBtinned. 

II.  Actions  by  and  against  —  C<»ntintted. 

when  judgment  by  default  ma.^  be  entered  against 1218 

preference  of  actions  by  or  against 791 

by  or  against  trustee  tor 791 

1.  Service;  apptarxmct, 

service  of  summons  en <.....     426 

on  person  designated  in  order *....     427 

designation  of  person  to  receive  summons 428 

service  of   summons  on  parent  or  guardian  by  publica- 
tion  488.     439 

guardian  ad  ttttm  of  infant  plaintiff  to  be  appointed....     460 

liable   for  costs 469 

application  for  appointment  of  guardian  ad  iitgm  for  in- 
fant  palintiff 470 

infant  defendant  to  appear  by  guardian  ad  Iktm 471 

•iwlication  for  appointment  of  guardian  ad  litem  for  in- 
fant defendant 471 

how    guardian    ad    litem   appointed 472 

clerk  of  court  must  act  as  guardian  ad  litem  when   ap- 
pointed      472 

guardian  ad  litem  must  consent  to  act  in  writing 472 

appointment  of  guardian  ad  litem  for  absent  in'fsnt  de- 
fendant  .,. .     473 

service  of  summons  on  guardian  ad  litem  of  absent   in- 
fant defendant 473 

guardian  ad  litem  must  give  bond  before  receiving  prop- 
erty      474 

penalty  and  sureties  on  bond  of  guardian..^ 475 

general  guardian  acting  ad  litem  need  not  give  security..  476 
security  of  guardian  ad  litem  may  be  increased  by  order. .  475 
guardian  ad  litem  of  infant  defendant  not  liable  for  costs.  469 
service  of  petition   and  notice  in   condemnation  proceed- 

mn   on    tiStBSt 

appearance  of,  In  condemnation  proceeding 8363 

appointment     of    guardian     ad    litem     for,    In    justice's 

court 2887.  2888 

when  defective  appearance  for,  is  cured  by  judgment  on 

verdict,  etc 721 

service  of  surrogate's  citation  on 2520,  2526 

designation  of  person  to  receive  citation  from  surrogate's 

court  for 2527 

appointment  of  special  guardian  by  stirtt>g«te 2530 

notice  of  application  to  surrogate 2581 

costs   against  infant   plaintiff,    coHectible  from    guardian 

ad  litem 3249 

for  procuring  appointment  of  guardian  ad  litem  for 
infant  defendant 8251 

2.  PotiUion. 

msy  bring  by  authority  of  surrogate 1634 

appointment  of  guardian  ad  litem  for  infant 1535 

security  by  f^uardian  ad  litem  1536 

cannot  be  waived   1536 

title    to    be    ascertained    before    interldctitory    judgment 

when  infant  is  party 1545 

payment  Or  investment  of  shares  of,  in  proceeds  of  land 

sold   1581 

compensation   to    equalize    not   awarded   agminst,    miless, 

etc 1587 

By  agreement. 

application  by  guardian  for  authority 1500 

contents   of   petition    1881 

notice  of  aoplication 1081 
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iBf ants  —  Contiaved. 

II.  Actions  by  and  acaihst  —  Contlniied. 
2.  Partition  —  ConUniied. 

By  agreement  —  Continued. 

court  may  autbome JoW 

authority  to  guardian-  to  execute  releases i^ 

affect  of  releases  ^°*'* 

S.  Action  to  compel  conveyonct, 

wben  may  be  brougbt ^J 

who  may  maintain fJJS 

guardian  may  be  directed  to  execute  conveyance 2347 

til.  Chance  of  name. 

petition   by   guardian    5Jj5 

notice  of  apijlication  fjfj 

order  authorizing  • ^*" 

IV.   PaOFBRTY.  .    ^   ,*     r  OAOA 

guardian  entitled  to  letters  of  administration  on  behalf  of 20W 

jurisdiction  of  surrogate  over  guardians.  •••'•••••••; f24o 

guardian  of  infant  can  only  purchase  on  behalf  of  ward ie<» 

Kayment  of  legacy  or  distributive  share  of  infant...........  ^40 
ond  of  guardian  ad  litem  in  action  for  legacy  or  distributive 

ghare .•  •  •  ^^*" 

payment  into  court  of  legacy,  etc.,  where  no  general  guardian.  2746 
acceptance  of  dower  in  gross  when  lands  sold  to  pay  dcce- 

dent's  dcbte ;...;. •  •    •  2793 

Investment  of  share  of  proceeds  of  land  sold   to  pay  dece- 

dent's  debts V  * "  V  /  "  V  ' ' "  ;j- 1*  ^^ 

payment  to  guardian  of  share  of  proceeds  of  lands  sold  to  ^^^ 

nay  decedent's  debts 2786 

deposit  in  savings  bank  or  trust  company  of  infant's  share  of 

proceeds  of  land  sold  to  pay  decedent's  debts ;..  ?706 

aale  of  contingent  interest  in  real  property 2848 

special  proceedings  to  sell,  mortgage  or  lease  real  property, 

•ee-  •*  Sale  of  Real  Property.'* 

oraer   for  support   and   education -»« 

expending  legacy  or  distributive  share  for  support,  etc JIW 

ffuardian  or  trustee  holding  over  liable  for  use  and  oeeupa-    

tion   1«* 

Infonner. 

action  by.  for  penalty  or  forfeiture 18M-1898 

Inlmictlon. 

writ  abolished  and  order  substituted. •• •    002 

I.   WbEK    to   ISST7S;    APPLICATlOir. 

right  depending  upon  nature  of  action. <M)8 

on  extrinsic  facts 604 

against  acts  of  state  officers 605 

not  be  granted  with  arrest  or  attachment,  except,  etc 719 

In  action  to   charge  Joint  debtor  not  summoned  in  previous 

suit 1040 

restraining  waste  pending  action  as  to  real  property 1681 

temporary,  not  granted  on  submitted  controversy 1281 

in  judgment  creditor's  action,   restraining  transfer  or 

payment 1876 

in  proceedings  supplementary  to  execution  restraining  trans- 
fers, etc ; 2451 

against    alienation    of    property    acquired    from    incompetent 

person 2827 

to  stay  summary  proceedings  tn  recover  possessioa  of  land..  2260 
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L  When  to  issue;  AmicATioN  <— Contiaued. 

power  of   surrogate   to   grant   teiQporary,   aguast  cttcqiora, 

etc 2481 

may  be  granted  on  counterclaim T20 

by  whom  order  mav  be  granted 606^    606 

proof  of  grounds  tor ; • 607 

order  granted  at  any  time  during  pendeney  of  action 606 

order  may  be  granted  and  served  on  Sunday 6 

time  for  rendition  of  final  decision 716 

notice  of  application   606 

costs  for  procuring  injunction  order 3851 

i'udgment  m  action  to  stay  proceedings  after  verdict,  etc 615 
udgment  sustaining  will   in  action  to  determine  validity  to 

restrain  other  actions 2663a 

L  In  actions  against  corporation*. 

order  suspending  business  to  be  made  only  on  notice....  1806 
restraining  director  or  officer  from  performing  duties  to 

be  made  onljr  on  notice 1800 

suspending  business  of  foreign  corporation 1806,  1812 

temporary,  pending  action  to  dissolve  corporation 1787 

in  action  to  annul  corporation 180S 

in    action   against    corporation    for   usurpation    of 

franchise • 

staying  actions  by  creditors  pending  action  against  ofliceis 

for  misconduct 1806 

pending  action  to  dissolve  corporation 1806 

pending  action  to  annul  corporation 1806 

pending    voluntary   dissolution 2423 

Judgment    annulling    corporation    to   enjoin    exerdae    of 

corporate  right 1801 

for  usurpation  of  franchise  or  privilege  to  contain 

perpetual  injunction , 1965 

11.  The  oedbe;  sbbvice. 

injunction  pending  application 606 

order  must   recite   grounds , 610 

service   of   order 610 

on  corporation , 610 

lU.  Secueity. 

to  stay  proceedings  in  action  before  trial 611 

after  trial  and  before  judgment ', 612 

after  judgment , 613 

money  deposited  to  be  paid  over  on  undertaking  for  restitu- 
tion   614 

cancellation  of  undertaking  for  restitution 615 

on  stay  of  proceedings  after  verdict  in  ejectment 616 

after  verdict  in  action  for  dower 616 

to  stay  proceedings  in  ^ectment  or  dower,  includes  daxnages 

for  waste 617 

undertaking  in  lieu  of  deposit  of  money 618 

and  deposit  dispensed  with  in  cases  of  actual  fraud...  619 

cases  not  specially  provided  for 620 

•pedal  statutory  provisions  not  affected 621 

new  undertaking  may  be  ordered  on  application  to  vacate  or 

modify 629 

security  not  required  from  sute,  munidpality,  etc 1990 

XV.  Vacating  oe  modipyino  oedee. 

application  without  notice 626 

on  notice 627 

pdor  motion  not  to  prejudice  subsequent  application 628 

- — ^i-.^*,Q„    fQ^    failure   of  complaint    to   set    forth   cause  of 


«ew  undertaking  may  be  ordered  on  application  to 628 

vndertaking  by  defendant  to  indemnify  plaintiff 
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tnJvnetlOB  —  Continued. 

IV.  Vacating  oe  modifying  qkomm.  —  Contlmied.       ' 

verified  aiMwer  deemed  an  affidavit •••••• ••••    ttO 

time  for  rendition  of  final  decision..* •-    719 

V.  KSCOVSIT  OF  DAMAGBS  SUSTAINED  BY. 

aacertainment  of   damages ••••• •••    ^3 

damages  sustained  by  third  person .» 824 

action  on  undertaking   826 

liability  of  sUte,  municipality  or  ofiker  for  damfilres  caused 
by IWO 

VI.   EpFICT   of   STAY   ON   LIMITATIONS. 

time  of  Stay,  excepted  from  period  of  limitation 406 

of  arbitration  by,  excepted  from  statute  of  limitations..  411 

excepted  from  period  for  issuing;  esoecution 1382 

not  included  in  life  of  lien  of  judgment.... 1256 

Inns  and  Innlceepers. 

innkeeper  disqualified  to  act  as  justice 2806 

licenses  may  be  ordered  to  be  destroyed 21 

justice's  court  not  to  be  held  in 2868 

Inanisltion. 

See,  also,  "Assbssmbnt  of  Damagbs." 
under   writ   of   assessment   of   damages,    see    "Assxssmbnt   of 

Damages." 
in  lunacy  for  appointment  of  committee  for  incompetent  person 
see  "  Committee  of  Pebson  and  Pkopebty  of  Incompetent 
Pbbsons. 

for  want  of  affidavit  of  merits 966 

issuance  of  writ  on  judgment  for  defendant  on  counterclaim..     615 

writ  of  inquiry  part  of  ludgment-roll  on  default 1287 

to  assesa  damages  on  JMdpnent  absolute  of  court  of  appeals. . . .     194 

on  application  for  judgment  by  default 1216,  1216 

to  ascertain  damans  from  injunction 623 

on  default  in  replevin 1729 

remitting  portion  of  verdict  in  N.  Y.  city  court 8176 

evidence  in  mitigation  of  damagea  admisMble 636 

motion  for  new  bearing  on 1282 

Insane  Persona. 

See  "LuKATica." 
appointment,  powers  and  duties  of  committee  of  person  and 

property,  see  "  Committbb  of  Pbbson  and  Pbopkbtt  of  In* 

compbtbnt  Pbbsons." 
special  proceedings  to  sell,  mortgage  or  lease  real  property  of, 

see  "  Sale  of  Rbal  Pbopbbty." 

Insolvent  Debtors. 

aummary  proceedings  to  dispossess  tenant  who  has  taken  benefit 
of  act 2281 

stav  of  warrant  to  dispossess  insolvent  tenant  on  undertaking 
tor  payment  of  rent 2264 

trustee  to  give  security  for  costs  as  plaintiff 8268 

I.   DiSCHAXGX   FBOM    DEBTS. 

t,  AppKcation;  consents  of  er editors. 

api^Hcation  barred   by  failure  to  apply  after  notice  by 

creditor 3217 

who  may  be  discharged 2149 

to  what   court '  application  made 2160 

contents  of  petition    2161 

eonsent  of  creditors  to  be  annexed  to  petition 2162 

•MCUtor,  ^(^.^  may  consent  by  leave  of  surrogats •  91S8 
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InsoWeiit  Debtors  —  Contlnved. 

I.  DiscRASGX  FROM  MBBTi  —  Cnatkimd. 

1.  Application:  const nts  of  creditors '^  ConAoutd, 

trustee,  receiver,  etc.,  may  consent  with  leave  ol  rapreme 

court   *Jg 

consent  of  corporation  to  discharge 2154 

execution  of  content  to  discharge  by  partBership 2155 

consent  to  discharge  has  eilFeet  of  composition  in  question 

with   other  joint   debtors 2158 

effect  of  consent  of  purchaser  of  debt 215i 

consenting  creditor  to  relinquish  security 2158 

penalty  for  false  oath  of  creditor 21^ 

affidavit    of    consenting    creditor 21S0 

non-resident  consenting  creditors  to  annex  account  and 

specialties 2161 

schedule  of  debts  sad  property 2162 

affidavit  to  schedule , 2163 

2.  Hearing;  contests;  determination, 

order  to  show  cause ^2 

publication  and  service  of  order  to  show  cause 2165 

Eroof  of  service  and  publication  of  order  to  show  cause. .  2166 
earing   2168 

contested  application  to  be  put  on  calendar 2167 

proceedings  on  contested  application  same  as  in  sction —  2167 

contesting  creditor  to  file  specification 216S 

may  demand  jury  trial 2\fS^ 

questions  may  be  stated  for  determination  hy  jury 216S 

proof  of  contesting  creditor's  claim 2169 

court  to  determine  facts  if  jury  disagree 2170 

order  to  produce  non<resident  wife  of  insolvent 2171 

refusal  of^  discharge  for  failure  of  debtor  to  produce  non- 
resident wife 2171 

examination  of  insolvent  at  trial 2172 

impeaching  testimony  of  inaolvent 2172 

grounds  tor  refusing  discharge 2173 

costs  on  contested  application 2167 

A.  Assignment;  appointment  of  trustee. 

when  assignment  to  be  directed 2174 

appointment  of  trustee    2175,  2176 

form  and  contents  of  assignment 21771 

nomination  of  trustee  by  consenting  creditors 2174S 

vesting  of  property  in  trustee , 2177 

what  contingent  interests  vest  in  trustee 217T 

trustee  may  file  notice  of  appointment  and  ownership  of 

judgment 12® 

application  for  leave  to  sue  on  assignee's  bond 1990 

4.  The  discharge;  its  effect. 

to  be  granted  on  trustee's  certificate  of  assi|pment 217S 

motion  for,  notwithstanding  refusal  of  certificate 2179 

order  for,  notwithstanding  refusal  of  trustee's  certificate.  21S0 

removal  of  trustee  for  refusal  to  give  certificate 2I8D 

to  be  recorded  in  office  of  county  clerk ••-...!  21SI 

conclusive   evidence   of   proceedings '   2IS 

other   papers   presumptive    evidence   of   proceedings    and 

facts 21S1 

operates  to  exonerate  from  debts  and  liabilities. ......  I J  2182 

cancellation    of  judgment   against    debtor !  .2182 

debts  to  foreiffn  creditors  not  discharged ..I!  ['2183 

liability  on  foreien  contract  not  discharged ...II  2183 

debt  or  duty  to  United  States  not  affected ' '   f{j^ 

liability  to  state  for  taxes  not  affected. i  !  * !  2184 

for  money  received  as  public  officer  not  affected!!  21S4 
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INBBX. 
fnsolvent  Debtors  —  Coniinv«4L 

I.    DlSCHAKOB   FBOM   DBBTS  —  Costitiued. 

4.  The  diicharge;  its  effect  —  Continued.  "^ 

how  validity  tested  by  creditor ^ •  •  »l9o 

debtor  to  be  released   from  imprisonment  for  discharged 

debt  or  liability 218S 

when  void  for  fraud  or  misconduct  of  debtor 2186 

validity  of  discharge  may  be  attacked  on  motion  to  vacate 

order  of   arrest 2187 

on  motion  to  vacate  execution  against  person 2187 

Ihnitation  of  action  against,  to  recover  cfaattel w 

discharged  debtor  to  give  security  for  costs 32e0 

It.   ExtMPTIOK    nOM    AARSST   Oft  DTSCHAftOB   FOK   XMFRtSOHMSNT. 

who  may  apply   oJoq 

to  what  court  application  made StS 

contents  and  verification  of  petition mm 

petitioner's   schedule   2190 

affidavit  to  schedule    2191 

order  to  show  cause 2192 

publication  and  service  of  notice  of  application 2192 

Erocedure   2198 

earing 2193 

trial  of  contested  application 2193 

ordck'-  directing  assignnjent 2194 

nomination  and  appointment  of   trustee «  2194 

contents  and  effect  of  assignment 2194 

when  exemption  from  arrest  or  imprisonment  to  be  granted . .  2195 

order  to  be  recorded « 2196 

release  of  petitioner  from  imprisonment 2197 

debts  and  liabilities  not  affected  by  exemption. .  .^ « • .  2196 

lien  of  judgment  or  decree  not  affected  by  exemption 2198 

order  ot  exemption  void  for  misconduct  or  fraud  of  debtor..  2199 

J-                           validity  of  exemption  may  be  attacked 2199 

debtor  exempted  from  arrest  to  give  security  for  costs S269 

Inffpectloii. 

See,  also,  "  Physical  Examination.*' 
Of  books  and  papers. 

court   may    order    80d 

general  rules  of  practice  to  prescribe  cases  for,  and  procedure.  804 

petition    . oOB 

order  to  discover   or   show   cause 805 

*^                          stay  of  proceedings  pending 805 

vacating  order  to  discover  or  show  cause 806 

order  on  return  of  order  to  show  cause 807 

appointment  of  referee  to  superintend 807 

fees  of  referee   807 

n                          punishment  for  disobedience  of  order ^OH 

striking  out   pleading    for  disobedience  of  order 808 

dismissal  of  com|>1aint  for  disobedience  of  order 808 

exclusion  from  evidence  on  disobedience  to  order 808 

disobedience  to  order  a  contemot 808 

effect  of  papers,    etc.,   produced 809 

of  property  levied  on  under  execution , 1384 

^                          surrogate's  books  to  be  open  to 249f 

of  books  on  obtaining  relief  from  subt'Oena  duo/f  «.eeum 867 

Imsnrance  Companleii. 

policyholder  not  disqualified  to  act  as  judge  of  r.ppellate  court..  46 

\  ^                      petition  by,  for  change  of  name 2411 

superintendent  of  insurance  to  approve  change* 2411 

contents  of  petition  for  change 3412 

order  changing  name  to  be  Eled  with  su{/cv-intendent  of  insur- 
ance     ,    2414 

proceedings  to  change  name  of  town  or  <..>unty  co-operative  in- 
surance companies 2411,  2413^  2414 
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Inavramce  Companies  —  Coatlm«e4« 

excepted  from  provision  for  volanUry  dissolution • .  • . .  JgJ 

service  of  summons  from  justice's  court  on S£»  ^Sf 

residence  for  purpose  of  jurisdiction  of  justices  court...  ^800.  oaiL 

iBtereat. 

after  sufficient  tender 2?? 

on  judgment,  runs 'from  time  of  entry J^J 

of  restitution Si 

of  court  of  clsims  • ^^m 

from  time  of  rendition  of  verdict  to  be  included  in  Judgment..  1» 

execution  to  specify  date  from  which  to  be  computed 1388 

to  be  added  to  verdict  for  causing  death  by  negligence IvOt 

Int'erpleader. 

when    ordered    • •• S20 

terms  within   discretion  of  court 820 

suit  by  debtor,   demanding  judgment  of 820a 

may   be  ordered   in   court   of  claims 281 

Interpreters. 

appointment  of,  in  Kings  county M 

for  county  court  of  Kings 380 

for  surrogate's  court  of  ICings  county. 2512ia 

of  city  court  of  New  York 333 

punishment  for   falsely  interpreting 834 

not  to  receive  fees  for  official  services 386 

appointment  of,  for  justices  in  peace  court  of  Brooklyn...  8121-S124 

Interroffntorles. 

for  examination  of  witness,  see  "  Deposition." 

Intervention* 

person  interested  may  apply  to  be  made  party •-.•     4B2 

Intestate. 

definition  of,  in  surrogate's  proceedings 2514 

Inventory. 

on  attachment,  see  "Attachment."  ^ 

committee  of  property  of  incompetent  to  file  inventory 2341 

annual  examination  of  inventory « 2342 

order  that  committee  file  inventory  or  supply  deficiency.  2842 

of  decedents'  estates   2711 

contents  of 2714 

supplemental,  of  subsequently  discovered  property 2714 

return  of  inventory 2716 

executor^  etc.,  neglecting  to  return  to  be  excludeid  from 

administration 2715 

compelling  return 2716 

attachment  for  disobeying  order  to  return  inventory 2716 

when  inventory  may  be  contradicted  in  action....   1832,  1834 
liability  for  uncollected  demands  included  in 1833,  1834 

of  general    guardian,    annual 28tf 

affidavit   .      2843 

to  be  examined  by  surrogate  annually 2844 

supplying  defects  in    2846 

of  guardian  appointed  by  will  or   deed 


Irvevnlarities. 

Sec,  also,  "  Amendment;  **  "  Defects;  "  "  MxsTAKxa.** 

cured  by  judgment  on  verdict,  etc 721 

to  be  supplied  by  court 722 

Kwer  ot  court  to  amend  nrocess,  pleadings,  etc 723 

material  errors  to   be  disregarded , 729 
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INDBX. 
See    ••DivoMC*;'*    ••  LwrniiACYj "    "  MAiBZAax;  **    *' Sm»^ 

TXOK." 

Issues. 

I.   Or  LAW  AND   FACT. 

defined Jg 

must  be  disposed  of  by  trial 9W 

order  of  trial  of  issues  of  Uw  and  of  fact v6o 

court  may  direct  order  of  trial  of  issues  in  same  action....  967 

separate  triil  of  one  or  more  issues 078 

immaterial  issues  need  not  be  tried 975 

to  be  tried  at  terms  held  by  one  judge  only 976 

filing  note  of 977 

in  N.  Y.  city  court ISq 

order  on  calendar * •  •  •  978 

order  of  disposition  of 978  9«« 

other  party  may  bring  to  trial MO 

of  law  triable  by  court 96J 

when  it  arises   9jM 

triable  at  special  term • .  976 

triable"  in  any  county  in  judicial  district ' «*90 

I                                       when  to  be  tried  as  contested  motion 976 

sererance  of  issues  of  fact  and  of  law  on  different  causes. . . .  1220 

pf  fact;  when  it  arises 964 

triable  by  jursr 90B 

what  issues  triable  by  court 969 

counterclaim  deemed  an  action  for  purpose  of  trial  by 

court  or  jury  W4 

when  issue  arises  on  alternative  mandamus «^079 

I                           eMti  when  issues  of  law  and  of  fact  joined 3232,  3283 

when  several  issues  of  fact  joined 8284 


^ 


11.  Specxai.  issrss  for  TarAi.  by  jury. 

feigned  issues  abolished  and  order  substituted 823 

as  ol  right  970 

when  discretionary 971 

trial  of  issues  remaining  after  jury  trial  of  specific  questions.  972 

how  settled  and  tried  in  action  to  annul  marriage 1753 

settlement  of,  in  action  for  divorce 1767 

on  opposition  to  insolvent  discharge  from  debts 2168 

on  application  for  exemption  from  arrest,  etc 2198 

J. 
Jmntu 

detention  of  dvil  prisoners  In,  see  "  iMPRXSoirMXirT.'* 

L  DmOlTATIOIf   AXD   CVSTODT    OF. 

ke»er,  etc.,  of  county  jail  exempt  from  jury  service 1080 

In  New  York  county 120 

custody  of 120,  121 

in  counties  other  than  New  York 121 

prisoner  may  be  detained  in  either  of  several 122 

civil  and  criminal  prisoners  to  be  kept  separate 123 

males  and  females  to  be  kept  separate 124 

misdemeanor  to  violate  provisions  for  separation  of  prisoners.  125 

custody  and  detention  under  federal  process 133 

appointment  of  ph^icians   126 

removal  of  sick  prisoners  to  hospital 127 

liquors  not  to  be  sold  or  used  in 128 

permit  to  use  liquors  in 129 

misdemeanor  to  bring  liquor  into 180 

to  suffer  use  or  sale  of  liquor  in •••• 130 

designation  of,  if  jail  becomes  unfit 186 

terocatiaa  of  designation  of ]M 
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INDEX. 

Jails  —  Contlnneil. 

I.  Designation  and  custody  or  —  Continued. 

designation  of  jail  to  be  served  on  sheriff 137 

removal  of  prisoners  on  Jail  liberties  to  new  jail 138 

revocation  of  teniporary  designation 141 

removal  of  prisoners  in  case  of  fire   143 

temporary  designation  during  absence  of  judge 144 

production  of  civil  prisoner  on  indictment lo6 

place  of  sheriff's  confinement  deemed  a  jail 176 

must  be  delivered  to  new  sheriff 184 

enforcing  delivery  of,  to  sheriff's  successor 188 

Jail  labertleii. 

I.  Designation  of. 

in  case  of  designation  of  temporary  jail 138-140 

on  revocation  of  temporary  designation  142 

designated  in  the  several  counties ^ 145.  146 

to  continue  until  altered 146 

how  laid  out 1 47 

resolution  establishing,  to  be  posted  in  jail 148 

II.  When  entitled  to. 

who  admitted  to 149 

undertaking   for 150 

is  for  indemnity  to  creditor 151 

to  be  filed l.iO 

justification  of  sureties 150 

_  exonerates  sheriff  from  liability lof> 

deposit  of  money  in  lieu  of  undertaking 582 

prisoner  committed  if  surety  insufficient l.')2 

sureties  may  surrender  prisoner '. l.>3 

manner  of  surrendering  prisoner   l.'Vl 

sherift  entitled  to,  on  giving  bond 177 

person  arrested  by  coroner  in  action  by  sheriff  as  plaintiff  en- 
titled to 180 

undertaking  for,   by  person  arrested  by  coroner ISO 

person  taken  in  execution  for  penalty  or  forfeiture  not  en- 
titled  to    3082 

prisoner  for  contempt  or  misconduct  not  entitled  to 157 

not  entitled  when  confined  on  execution  for  woman's  earn- 
ings      3221 

III.  Escape.     See,  also,  *'  Escape." 

escape  defined    155 

sheriff's  liability  for  escape  from ISS,  150 

liability  of  coroner  for  escape  of  sheriff 177 

escape  of  person  arrested  by  coroner 181 

penalty  for  connivance  at  escape 150 

money  deposited  to  be  applied  to  damages 582 

IV.  Action  on  bond. 

return  of  prisoner  as  defence   160 

sureties  may  make  any  defence  available  to  sheriff IGO 

judgment  against  sheriff  evidence  against  sureties 161 

Mimmary  judgment  for  sheriff  against  sureties 162 

application  for  summary  judgment  for  sheriff 1C3 

stav  of  proceedings  on  Judgment  for  sheriff 164 

judgment  affainst  sheriff  for  escape  is  evidence  of  damages —  IQn 

by  person  causing  confinement  of  prisoner 166 

measure  of  damages   167 

action  for  escape  barred  by  action  on  bond 168 

defences  in  action  by  person  causing  imprisonment 169 

stay  of  judgment  for  escape  pending  action  by  sheriff  on  bond.  170 

coroner  may  prosecute  undertaking  of  sheriff  for  liberties....  178 

action  undertaking  given  by  person  arrested  by  coroner 180 

Jeffersoii  County. 

jail  liberties  for  145 
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INDEX. 

Joinder. 

of  causes,  sec  "  Pleaoino,"  VT. 
of  parties,  sec  "  Pasties/'  IV. 

Joint  Debtor*.                                                              ,     .  _^^ 

estate  of  party  jointljr  liable  not  diacharged  by  deatli 7o8 

non-joinder  or   misjoinder   in   action  against  joint  debtors  en- 
gaged in  transportation  1945 

separate  composition  with  one  does  not  release  others 194^ 

satisfaction  of  judgment  upon  composition  bjr  one 1943 

rights  of  co-debtors  not  affected  by  composition  with  one 194| 

consent  to  insolvent's  discharge  has  effect  of  composition 2155 

confeaaion  of  judgment  by  one 1274 

L   PsOCKDUtX,    ETC,  •  WHEN    ALL   MOT    8BRVS0. 

action  may  proceed   193^ 

judgment. • 1932 

docketing  judgment. 1936 

effect  of  judgment  1933 

execution 1934 

enforcement  of  execution 1935 

in  supplementary  proceedings  against  one  or  more 2M61 

joint  property  may  be  reached  in  judgment  creditor's  action..  1871 

In  Justice's  court. 

rendition  and  entry  of  judgment 3920 

execution 9020 

docketing  tranecript  of  judgment ■ H021 

n.  Action  to  chakge  one  not  sbkved  in  previous  suit. 

may  be  maintained 1937 

complaint 1038 

defences  available   1930 

provisional  remedies 1940 

judgment 1941 

execution 1941 

costs 1941 

separate  action  against  partner  not  sued  or  served  in  original 

,  suit 1946 

Joint  property  may  be  reached  in  supplementary  proceedings 

on  judgment 2461 

action  on  justice's  judgment  against 3021 

ni.  Actions  on  joint  and  sevekal  liability. 

severance  on  death  of  one  defendant 758 

consolidation  of  sfttions  819 

persons  jointly  liable  deemed  one  person  in  action  against  de- 
fendants severally  liable 457 

failure  to  join  persons  jointly  liable  with  defendant  severally 

liable 457 

Tolnt'Stoislc  Aiisociatloiis. 

included  in  term  "  person  **  in  condemnation  law 8368 

service  of  summons  on  stockholders  by  publication 498,    439 

filing  of  statement  of  names  of  members 1945 

non-joinder  or  misjoinder  of  defendants  in  action  against  per- 
sons engaged  in  transportation  194S 

proceedings  to  sell,  mortgage  or  lease  real  property,  see  "  Sale 
OF  Real  PaorEKTY." 

Joint  Tennnta. 

See,  also,  "  PAixitiON." 

separate  action  in  ejectment  by 1500 

ouster  to  be  proved  in  ejectment  between  co-tenants 1515 

action  for  waste  against  co-tenant , 1656 

for  proportion  of  profits  against  co-tenant 1666 
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disobedience  of  inferior  magistrate,  jiid«e  or  oflieer  jmnliliaUe..  14 

convention  of  judges  to  make  general  rnles^of  practice 17 

power  to  adjourn  term  of  coun 84 

vacancy  or  change  is  office  not  to  cause  discontinuance 2S 

may  settle  case  or  make  return  after  expiration  of  term 25 

adjournment  of  term  for  absence 85 

may  change  place  of  holding  court  of  record 4€ 

may  adjourn  actual  session  to  another  place. 41 

not  to  decide  question  not  argued  before  him ^ 

disqualification    for   interest    Jj 

by  relationship  to  parties '''\':-"J\ ;.' '  v*  *i  J' ' 

judge  01  appcUate  court  not  disqualified  by  being  policyholder 

ot  company * '  • '       JZ 

not  to  be  interested  in  cosU ••••••,;•••  ***.      2 

residence  or  payment  of  taxes  In  town  does  not  disquahty « 

must  not  practice  in  his  own  court.  •••••••••. *^*       m 

law  partner  or  clerk  cannot  practice  before  him «f,       gj 

not  to  act  as  attorney,  etc.,  m  matter  before  lum. «» 

not  to  take  fees  for  advice  in  matters  before  him,  etc swl 

continuance  of  special  proceeding  on  death,  etc OA      » 

of  court  of  record  to  file  certificate  of  age.^  ••••,"'  '^'  ':'"'L1" 
permitting  person   to  practice  unlawfully  in  New  York  city  a 

misdemeanor ••• i^o 

oaths  and  affidavits  mav  be  taken  before ~ 

not  to  be  appointed  referee  except  by  consent .j^ ij»* 

aoDofnted  referee  bv  consent  to  act  without  compensalKm ITOf 

clerk,  etc.,  of,  not  to  act  as  referee,  etc JWJ 

of  court  of  record,  disaualified  as  trial  juror 1^ 

mode  of  exercising  authority  to  issue  habeas  corpus 20W 

justices  of  city  court  of  New  York 330 

suspension    from   office    " ^Jl 

designation  of  chief  justice :'W\""\:     **"'' 

remarks  or  comments  of  judge,  duly  excepted  to,  shall  be  sub- 
ject of  review 1323a 

definition :■••.••.;■■••. I^S 

"judgment"  refers  to  judgment  in  civil  action ^2^2 

"  judgment  creditor  "   defined 3f43 

"judgment  creditor's  action"  defined    ?5i5 

classified  as  interlocutory  and  final IMO 

L  ItZNDlTION    AND   XNTKT.  « 

1.  General  provision*, 

of  court  cf  claims MD 

of  appellate  division  on  appeals  frori  court  of  claims... .  275 

to  be  signed  by  clerk  and  filed 1236 

clerk  to  keep  '^' judgment  book" 1308 

to  be  recorded  in  judgment  book 1236 

may  be  entered  in  term  or  vacation 1202 

application  for,  to  single  judge  in  first  instance 1208 

oraer  for,  without  notice  bv  judge  out  of  court .....  1206 

leave  to  withdraw  motion  for 777 

aubaequent   application   to  another   judge,  after   refusal, 

forbidden TTi 

may  be  for  or  against  any  of  parties 120^ 

may  determine  rights  of  parties  on  same  side 72rM 

may  grant  affirmative  relief  to  defendant  12(H 

for  or  against  married  women 120(: 

on  issue  joined,  plaintiff  may  have  any  relief  consistent 

with  complaint 1207 

rate  of  damages   , 120^ 

bears  interest  from  time  of  entry 1211 

directing  sale,  may  direct  delivery  of  posieasion  1675 

on    counterclaim     008 

affirmative  relief  to  defe*-d»nt  on  counterclaim  804 

amendment,  when  against  defendant  by  fictitious  aamc.  125J 


Jvasntents  —  ContlBveA. 

L  RxMDiTiox  AND  IWTRT  —  Continued. 

1.  Gtiural  provisions  -~  Continued. 

on  admission  of  part  of  demand 811 

on  f rivoloua  pleaaings  ' 687 

ya.  acceptance  of  tender 7S4 

of  offer  to  liquidate  damages  conditionally 736 

on  defendant's  offer  to  compromise 7$8 

against  one  or  more  defendants  severally  liable 466,  1206 

in  action  to  enjoin  proceedings  after  verdict,  etc 616 

discbarge  from  arrest  for  delay  in  entering. 572 

motions    for   judgment  on    pleadings 647 

9*  AfUr  death  of  party, 

not  to  be  entered  aninst  party  who  dies  before  verdict . .  766 

on  death  of  party  after  verdict,  etc 763,  1210 

effect  of  entry  after  death 1210 

8.  Interlocutory. 

may  state  substance  of  final  judgment  1231 

may  require  settlement  of  final,  by  court  or  referee 1281 

award  of  costs  in    1231 

motion  for  new  trial  after 1001 

on  decision,  etc.,  in  action  for  divorce 1774 

4.  After  trial  of  issues, 

decision  of  demurrer  to  direct  final  or  interlocutory 1021 

to  be  entered  in  conformity  to  general  verdict 1188 

after  trial  of  several  issues  of  law  and  fact 1221,  1228 

final,  on  issue  of  law  only 1222,  1228 

after  jury  trial  of  specific  questions  of  fact 1225 

after  reference  to  determine  specific  questions  of  fact. . .  1226 

on  trial  of  whole  issue  by  court  or  referee 1228 

motion   for  final,  on  interlocutory  judgment  entered   on 

decision  or  report  1280 

motion  for,  on  special  verdict. .  .^ 128S 

on  verdict  subject  to  opinion  of  court 1234 

on  setting  aside  verdict  subject  to  opinion  of  court 118S 

interest  from  rendition  of  verdict,  etc..  to  be  Included...  1286 
on  motion  for  new  trial  to  appellate  diviaion  in  first  in-. 

stance 1227 

final,  by  appellate  division  on  affirmance  of  interlocutory.  1224 

of  appellate  division  or  general  term  on  appeal 1817 

on  determination  of  appeal  by  court  of  appeals 1887 

on  appeal  from  inferior  to  aupreme  court 1845 

&  Tn  specific  actions  and  proceedings, 

in  action  to  annul  corporation 1801 


AfWtration. 

•ubmlsslon  may  stipulate  for  entry  on  award 2866 

«ntry  on  award  2878 

on  death  of  party  after  award 2882 

ia  what  connty  to  oe  entered • 286fi 


^tmiUor^s  action  against  heirs,  etc, 

to  direct  collection  from  realty  not  aliened  by  de- 
fcadant. I8S3 

Divorce, 

•ntry  of  interlocutory  judgment 1774 

final  judgment  after  tiirce  moatha 177-1 

Power, 

interlocutory,  for  admeasurement  by  referee  or  com- 
missioners   ....--,,..•  1607 

final -n  rr-«' 


r 
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INDBX. 

L  Wbbk  to  issus;  AmicATioN  <— Contjaued. 

power  of   surrogate  to   grant  temporary,    against  csccoion, 

etc , 3»1 

may  be  granted  on  counterclaim T20 

by  whom  order  mav  be  granted 006^    006 

proof  of  grounds  tor ; 007 

order  granted  at  any  time  during  pendeney  of  action 608 

order  may  be  granted  and  served  on  Sunday 6 

time  for  rendition  of  final  decision 719 

notice  of  application • 60P 

costs  for  procuring  injunction  order • 3251 

judgment  in  action  to  stay  proceedings  after  verdict,  etc 615 

judgment  sustaining  will   in  action  to  determine  validity  to 

restrain  other  actions  2653a 

1.  In  actions  against  corporations, 

order  suspending  business  to  be  made  only  on  notice....  1800 
restraining  director  or  officer  from  performing  dnties  to 

be  made  onljr  on  notice 1809 

suspending  business  of  foreign  corporation. .......  1809,  1812 

temporary,  pending  action  to  dissolve  corporation 1787 

in  action  to  annul  corporation 180S 

in    action   against    corporation    for   usurpation    of 

franchise 1965 

staying  actions  by  creditors  pending  action  against  officers 

for  misconduct 1806 

pending  action  to  dissolve  corporation 1806 

pending  action  to  annul  corporation 1806 

pending   voluntary   dissolution 2428 

Judgment   annulling^    corporation    to   enjoin    exercise    of 

corporate  right 1801 

for  usurpation  of  franchise  or  privilege  to  contain 
perpetual  injunction 1966 

'11.  The  obabr;  sebvicx. 

injunction  pending  application ••• 609 

order   must  recite   grounds • 610 

service   of   order    • 610 

on  corporation .•..••••.....  610 

lU.  Sbcubxty. 

to  stay  proceedings  in  action  before  trial 611 

after  trial  and  before  judgment .'. 612 

after  judgment 613 

money  deposited  to  be  paid  over  on  undertaking  for  restitu- 
tion  i 614 

cancellation  of  undertaking  for  restitution 615 

on  stay  of  proceedings  after  verdict  in  ejectment 616 

after  verdict  in  action  for  dower 616 

to  stay  proceedings  in  ^ectment  or  dower,  includes  damages 

for  waste , 617 

undertaking  in  lieu  of  deposit  of  money 618 

and  deposit  dispensed  with  in  cases  of  actual  fraud . . .  610 

cases  not  specially  provided  for 620 

special  statutory  provisions  not  affected 621 

new  undertaking  may  be  ordered  on  application  to  vacate  or 

modify fl29 

security  not  required  from  state,  municipality,  etc 1990 

XV.  Vacating  or  modifying  obdbb. 

application  without  notice 626 

on  notice J27 

pdor  motion  not  to  prejudice  subsequent  application 688 

application    for    failure   of   complaint    to   set    forth   cause   of 

action    02S 

new  undertaking  may  be  ordered  on  application  to 629 

vndcrtaking  by  defendant  to  indemnify  plaintiff 
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KMlunetlon  ^->  Continued. 

IV.  Vacating  om  modifying  okoee  —  Contlnoed.       ' 

verified  answer  deemed  an  affidavit • 

time  for  rendition  of  final  decision • ••••••••••••-    719 

V.  Rbcovsby  or  dauagis  sustained  by. 

aicertainment   of   damages   •..••.*•••*•**.     ^8 

damages  sustained  by  third  person ^ w4 

action   on  undertaking    •     625 

liability  of  sUte,  municipality  or  officer  for  danu.|^es  caused 
by * l^'W 

VI.  Eptbct  of  stay  on  limitations. 

time  of  stay,  excepted  from  period  of  limitation 406 

of  arbitration  by,  excepted  from  statute  of  limitations. .  411 

excepted  from  period  for  issuing  execution 1382 

not  included  in  life  of  lien  of  judgment 1266 

Inna  and  Innlceepera. 

innkeeper  disqualified  to  act  as  Justice 2866 

licenses  may  be  ordered  to  be  destroyed 21 

justice's  court  not  to  be  held  in • 2868 

InQUlafltlon. 

See,  also,  "Asssssmbnt  op  Damages." 
under    writ   of   assessment   of   damages,    see    ''Assessment    of 

Damages." 
in  lunacy  for  appointment  of  committee  for  incompetent  person 
see  "  Committee  of  Pebson  and  Pbopbbty  of  Incompetent 
Pebsons. 

for  want  of  affidavit  of  merits   060 

issuance  of  writ  on  jud^ent  for  defendant  on  counterclaim..     616 

writ  of  inquiry  part  of  ludgment-roU  on  default 1287 

to  assess  damages  on  iud^ent  absolute  of  court  of  appeals. . . .     194 

on  application  tor  judgment  by  default 1215,  1216 

to  ascertain  damages  from  injunction « 628 

on  default  in  replevin   1729 

remitting  portion  of  verdict  in  N.  Y.  city  court 8176 

evidence  in  mitigation  of  damages  admissible 636 

motion  for  new  bearing  on 1282 

Inaane  Peraona. 

See  "Lunatics." 

appointment,  powers  and  duties  of  committee  of  person  and 
property,  see  "  Committee  of  Pebson  and  Pbopeity  of  In- 
competent Pebsons." 

special  proceeding  to  sell,  mortgage  or  lease  real  property  of, 
see  "  Sale  of  Real  Pbopeety.'^ 

InaolTent  Debtor*. 

summary  proceedings  to  dispossess  tenant  who  has  taken  benefit 
of  act 2281 

■tav  of  warrant  to  dispossess  insolvent  tenant  on  undertaking 
tor  payment  of  rent 2264 

trustee  to  give  security  for  costs  as  plaintiff 8268 

I.  Discharge  pbom  debts. 

1.  Application;  consents  of  creditors. 

application   b»rred   by   failure  to   apply   after  notice  by 

creditor • 2217 

who  may  be  discharged 2149 

to   what   court '  application   made 2150 

contents  of  petition 2161 

consent  of  creditors  to  be  annexed  to  petition 2162 

•MCUtor,  etp.,  may  consent  by  leave  of  surrogate •  21S8 
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lasolTeiit  Debtors  —  Co]ttiii«ed« 

I.  DiscHAXGB  FiioM  MtTS -— Coathi«i«d. 

1.  AppiieaHon;  conttnti  of  rr«#ttor#— Contiatted. 

trustee,  receiver,  etc.,  may  consent  with  !«•▼€  of  inprcme 

court •  •  *JS 

consent  of  corporation  to  discharge **f^ 

execution  of  consent  to  discharge  by  paitacnhip ; . .  21J» 

consent  to  discharge  has  effect  of  composition  in  question 

with   other  joint  debtors 2158 

effect  of  consent  of  purchaser  of  debt 2157 

consenting  creditor  to  relinquish  security 2158 

penalty  for  false  oath  of  creditor •  ZJS 

affidavit    of    consenting    creditor 2160 

non-resident  comenting  creditors  to  annex  account  and 

speetaltics » 2161 

schedule  of  debts  and  property. 2162 

affidsvlt  to  schedule 2163 

2.  Hearing;  contests;  determination, 

order  to  show  cause 2164 

publication  and  service  of  order  to  show  cause 2165 

proof  of  service  and  publication  of  order  to  show  cause. .  2166 

bearing   2166 

contested  application  to  be  put  on  calendar 2167 

proceedings  on  contested  application  same  as  in  action. . .  2167 

contesting  creditor  to  iile  speeifteation 2168 

may  demand  jury  trial 2168 

questions  may  be  stated  for  determination  by  jury 2168 

proof  of  contesting  creditor's  claim 2160 

court  to  determine  facts  if  jury  disagree 2170 

order  to  produce  non-rcsldent  wife  of  insolvent 2171 

refusal  of  discharge  for  failure  of  debtor  to  produce  non- 

resident  wife 2171 

examination  of  insolvent  at  trial 2172 

impeaehing  testimony  of  insotvont 2172 

grounds   tor  refusing  discharge 2173 

costs  on  contested  application  2167 

8.  Assignment;  app&imtment  of  trustee, 

when  assignment  to  be  directed • 2174 

appointment  of  trustee    217T$,  2176 

form  and  contents  of  assignment 2175 

nomination  of  trustee  by  consenting  creditors 2176 

vesting  of  property  in  trustee 2177 

what  contingent  interests  vest  in  trustee 2177 

trustee  may  file  notice  of  appointment  and  ownership  of 

judgment   1263 

application  for  leave  to  sue  on  asaigue^s  bond. ........  18B0 

4.  The  discharge;  its  effect, 

to  be  granted  on  trustee's  certificate  of  asslfpimeBt 2178 

motion  for,  notwithstanding  refusal  of  certificate 2179 

order  for,  notwithstandinff  refusal  of  trustee's  certifieate.  2180 

removal  of  trustee  for  refusal  to  give  certificate 2180 

to  be  recorded  in  office  of  dounty  elerit 2181 

conclusive   evidence   of   proceedings 2181 

other   papers    presumptive    evidence  of   proceediags   and 

facts 2181 

operates  to  exonerate  from  debts  and  liabilities. 2182 

cancellation    of  judgment   against   debtor 2182 

debts  to  foreign  creditors  not  discharged 2183 

liability  on  foreign  contract  not  discharged.............  2183 

debt  or  duty  to  United  States  not  affected 2184 

liability  to  state  for  taxes  not  affected 2184 

for  money  received  as  public  officer  not  affected..  2184 
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fnaolveat  Debtors  —  Contia««#. 

I.    DXSCHAIGB   FKOM    DEBTS  — '  ContlQUed. 

4.  The  discharge;  its  effect  —  Continued.  ^ 

how  validity  tested  by  creditor _ •  tlS5 

debtor  to  be  released' from  imprisonment  for  discharged 

debt  or  liability    JJfJ 

when  void  for  fraud  or  misconduct  of,  debtor 2186 

validity  of  discharge  may  be  attacked  on  motion  to  vacate 

order   of   arrest    • *^°I 

on  motion  to  Tacate  execution  againat  person ^^  « 

Ihnitation  of  action  against,  to  recover  chattel 383 

discharged  debtor  to  give  security  for  costs 3269 

It.   CZBMPTXON    THOU    AAftEST  OR  DISCHAftGB   FOt   XM^RfSOKKBlfT. 

who  may  apply  ^m 

to  what  court  application  made sJm 

contents  and  verification  of  petition S  S 

petitioner's  schedule  2190 

affidavit  to  schedule    2191 

order  to  show  cause 2192 

publication  and  service  of  notice  of  application 2192 

Erocedure   21M 

earing   2198 

trial  of  contested  application 2198 

orde>  directing  assignment 2194 

nomination  and   appointment  of   trustee ....» *  2194 

contents  and  effect  of  assignment 2194 

when  exemption  from  arrest  or  imprisonment  to  be  granted. .  2195 

order  to  be  recorded < 2196 

release  of  petitioner  from  imprisonment 2197 

debts  and  liabilities  not  affected  by  exemption. .  .^ 2196 

Hen  of  tudgroent  or  decree,  not  affected  by  exemption 2198 

order  ot  exemption  void  for  misconduct  or  fraud  of  debtor. .  2199 

validity  of  exemption  may  be  attacked 2199 

debtor  exempted  from  arrest  to  give  security  for  costs 8269 

Iimpectloii. 

See,  also,  "  Physical  Examination." 

OW    BOOKS    AND  PAPERS. 

court   may   order    808 

general  rules  of  practice  to  prescribe  cases  for,  and  procedure.  804 

petition    805 

order  to   discover   or   show   cause 805 

stay  of  proceedings  pending 805 

vacating  order  to  discover  or  show  cause 806 

order  on  return  of  order  to  show  cause 807 

appointment  of  referee  to  superintend 807 

fees  of  referee   807 

punishment  for  disobedience  of  order 808 

striking  out   pleading   for  disobedience   of  order 808 

dismissal  of  complaint  for  disobedience  of  order 808 

exclusion  from  evidence  on  disobedience  to  order 808 

disobedience  to  order  a  contempt 808 

effect  of  papers,   etc.,   produced 809 

of  property  levied  on  under  execution 1384 

surrogate's  books  to  be  open  to 248|f 

of  books  on  obtaining  relief  from  subt'Cena  ducup  «ecum 867 

iBAvrance  Companleii. 

policyholder  not  disqualified  to  act  as  )udge  of  r.ppellate  court..  46 

petition  by,  for  change  of  name ,  2411 

superintendent  of  insurance  to  approve  change 2411 

contents  of  petition  for  change 2412 

order  changing  name  to  be  filed  with  suijcvintendent  of  insur- 
ance     2414 

proceedings  to  change  name  of  town  or  <..'unty  co-operative  in- 
surance companies   2411,  2413k  2414 


) 


IN0BX. 

excepted  from  provision  for  voluntary  dtasolutioa WtMt'  Smo 

service  of  summons  from  justice's  court  on. 2»1,  2WZ 

residence  for  purpose  of  jurisdiction  of  justice's  court...  2800,  2881 

laterest. 

after  sufficient  tender J^ 

on  judgment,  runs 'from  time  of  entry 1^1 

of  restitution 1211 

of  court  of  claims  269 

from  time  of  rendition  of  verdict  to  be  included  in  judgment..  Igo 

execution  to  speeify  date  from  which  to  be  computed ^xS^ 

to  be  added  to  verdict  for  causing  death  by  negligence 1004 

Interpleader. 

when    ordered • 820 

terms  within   discretion  of  court 820 

suit  by  debtor,   demanding  judgment  of 820a 

may  be  ordered   in  court  of  claims 281 

Interpreters. 

appointment  of,  in  Kings  county M 

for  county  court  of  Kings 900 

for  surrogate's  court  of  Kings  county 2513a 

of  city  court  of  New  York 383 

punishment  for   falsely  interpreting 834 

not  to  receive  fees  for  official  services 806 

appointment  of,  for  justices  in  peace  court  of  Brooklyn. . .  8121-8124 

Xnterrovatoriea. 

for  examination  of  witness,  see  "  DzPoaxTXOK.*' 

Interrentlon. 

person  interested  may  apply  to  be  made  party 462 

fnteatate. 

definition  of,  in  surrogate's  proceedings 2514 

Inventory. 

on  attachment,  see  "  Attachment." 

committee  of  property  of  incompetent  to  file  inventory 2841 

annual  examination  of  inventory % 2842 

order  that  committee  file  inventory  or  supply  deficiency.  2842 

of  decedents'  estates  2711 

contents  of 2714 

supplemental,  of  suhs<x]uently  discovered  property 2714 

return  of  inventory   2716 

executor^  etc.,  neglecting  to  return  to  be  excluded  from 

administration 2716 

compelling  return 2716 

attachment  for  disobeying  order  to  return  inventory 2716 

when  inventory  may  be  contradicted  in  action....  1^,  1834 
liability  for  uncollected  demands  included  in 1888,  1834 

of  general    ^ardian,    annual 2842 

affidavit   2843 

to  be  examined  by  surrogate  annually 2844 

supplying  defects  in    2845 

of  guardian  appointed  by  will  or   deed 


tavcmlarl  tie*. 

Sec,  also,  "  Amendment;  "  "  Defects;  "  "  UiSTAKts.** 

cured  by  judgment  on  verdict,  etc 721 

to  be  supplied  by  court 722 

Kwer  of  court  to  amend  orocess.  pleadings,  etc .*.!!.'!.*!!  728 

material  errors  to   be  disregarded 720 
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See    "DivomcE;'*    "  Lioitxicacy;  ••    *'MAisxAm;'*    **SJU£mf 

TICK." 
I.    Or   LAW  AND   rACT. 

defined J2 

must  be  disposed  of  by  trial • • vW 

order  of  trial  of  issues  of  law  and  of  fact 066 

court  may  direct  order  of  trial  of  issues  in  same  action ....  OCT 

separate  triil  of  one  or  more  issues 073 

immaterial  issues  need   not  be  tried 975 

to  be  tried  at  terms  held  by  one  judge  only '  07ft 

filing  note  of 077 

in  N.  Y.  city  court 81«2 

order  on  calendar •••  078 

order  of  disposition  of 078.  9"fl 

either  party  may  bring  to  trial •  080 

of  law  triable  by  court 068 

when  it  arises   ^M 

triable  at  special  term ^ 076 

triable'  in  any  county  in  judicial  district ' MO 

when  to  be  tried  as  contested  motion 976 

•ererance  of  issues  of  fact  and  of  law  on  different  causes 1220 

of  fact;  when  it  arises 064 

triable^  by  jury •  06D 

what  issues  triable  by  court 960 

counterclaim  deemed  an  action  for  purpose  of  trial  by 

conrt  or  jury   074 

when   issue  arises  on  alternative  mandamus ?070 

costs  when  issues  of  law  and  of  fact  joined 3232,  3233 

when  several  issues  of  fact  joined 3234 

n.  Special  issues  toil  trial  by  jury. 

feigned  issues  abolished  and  order  substituted 823 

as  of  right  070 

when  discretionary 971 

trial  of  issues  remaining  after  jury  trial  of  specific  questions.  072 

how  settled  and  tried  in  action  to  annul  marriage 1753 

settlement  of,  in  action  for  divorce 1757 

on  opposition  to  insolvent  discharge  from  debts 2168 

on  application  for  exemption  from  arrest»  etc. ....... .  2108 

J. 

detention  of  civil  prisoners  in,  see  "  Imprison mxnt.** 

X.  Dxstoif  ATioN  and  cvstodt  op. 

keeper,  etc,  of  county  jail  exempt  from  jury  service 1080 

in  New  York  county 120 

custody  of 120,  121 

in  counties  other  than  New  York 121 

prisoner  may  be  detained  in  either  of  several 122 

civil  and  criminal  prisoners  to  be  kept  separate 123 

males  and  females  to  be  kept  separate 124 

misdemeanor  to  violate  provisions  for  separation  of  prisoners.  125 

custody  and  detention  under  federal  process 133 

appointment  of  phpicians   126 

removal  of  sick  prisoners  to  hospital 127 

Hqnors  not  to  be  sold  or  used  in 128 

permit  to  use  liquors  in , 129 

misdemeanor  to  bring  liquor  into , 180 

to  suffer  use  or  sale  of  liquor  in * 130 

designation  of,  if  jail  becomes  unfit 135 

MTOcatioo  of  designation  of 196 
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J«4ffBieat  Debtom. 

discharge  of,  from  arrest  or  impri 
*'  Insolvent  Dsbtobs.*' 


rifooBMnt,  tec  "EsKVtMomi' 


Judicial  Departments. 

designated.  .  • ••.••••••••••• ••••••••••••••••••    319 

JarladlctloA. 

and  powers  of  courts  continued '. 4 

of  court  of  claims 264 

of  appellate  division  on  appeals  from  orders  and  Judgments  of 

court  of  claims   275 

of  city  court  of  New  York 815^    316 

over  actions  for  services,,  assaults^  etc.,  on  vessels 817 

no  admiralty   or  maritime  jurisdiction 317 

cannot  naturalize  an  alien •  • .     318 

of  county  court 34M) 

co-extensive  with  supreme  court 348 

power  to  remit  fines  and  penalties 350,    851 

of  surrogate,  general  2472 

to  be  presumed   • , 2478 

not  lost  by  defect  in  record 2474 

effect  of  exercise  of • ^Z^ 

as  against  surrogates  of  other  counties 2476 

concurrent  of  two  or  more  surrogates 2477 

of  justice  of  the  peace  must  be  expressly  conferred 2861 

general,   civil ^ 

cases  excepted   from   civil 

residental  requirements 

residence  of  corporation  for  purpose  of 2869,  2879-2881 

ouster  of  jurisdiction  on  answer  of  title  to  realty...  2851-2958 

of  Hudson  mavor's  court 3196 

of  Utica  recorder's  court , 8196 

of  Oswego  recorder's  court .*..•... 3196 

of  city  court  of  Yonkers WS'  ^^ 

of  Albany  city  court ^M,  OTf 

of  Troy  justice's  court 8223,  ^4 

of  Rochester  municipal  court 3227 

provisional  remedy  gives  jurisdiction  of  action 416 

demurrer  to  complaint  for  lack  of - >  •  •     488 

to  counterclaim  for  lack  of 496 

lack  of.  not  waived  by  failure  to  plead 489 

does  not  avoid  undertaking^  on  attachment 642 

when  proof  required,  on  plea  of  judgment M2 

proof  of  jurisdiction  of  justice  of  peace  of  adjoining  state.  948,     960 
an  replevin  acquired  by  seizure  before  service  of  summons. . . .  16B8 

residence,  etc.,  required  in  action  for  divorce. 1756 

in  action  for  separation 17^ 

of  actions  against  foreign  corporations 1780 

by  non-resident  against  foreign  corporation 1780 

by  one  forei^   corporation   against   another 1780 

of  proceedings  to  discharge  insolvent  debtors  from  debts 2190 

of  summary  proceedings  to  recover  possession  of  real  property . .  2234 

over  custody  of  persons  and  care  of  property  of  idiots,  lunatics  ^^ 

and  habitual  drunkards  .  * •  * .  • 2330 

#ary  and  Jweva. 

"trial  juror"  equivalent  to  "petit  juror" 3348 

"trial  jury"  equivalent  to  "petit  jury" 3343 

"  notify  "  equivalent  to  "  summons  " , 3343 

fury  of  part  aliens  abolished 1190 

jurors  in  criminal  cases ••.••• 3350 

panels  may  be  ordered  to  be  destroyed •••••••       21 

nSsconduct  of  juror  a  contempt..... ••••••••••• •       It 
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forfeiture  and  damages  for  taking  ^if t  or  bribe ••••••••••  1198 

for  making  gift  or  bribe  to  juror ; 1194 

how  procured,  on  commission  for  appointment  of  committee  of 

incompetent 2830 

how  summoned  on  writ  of  assessment  of  damages 2109 

summoning   and    impanelling    in    summary    proceedings    to   re- 
cover possession  of  land 2247 

to  be  sworn  and  summoned  on  writ  of  assessment  of  damages.. 2110 

sheriff,  etc.,  to  keep  jury  in  special  proceeding 1196 

fine   for  misconduct  of  officer  attending  jury  in   special   pro- 
ceeding .  .  .  . , 1196 

exclusion   JFrom   courtroom  during   argument  of   nonsuit 1190 

I.  QtTALin cations;  sklsctxon  akd  attsndancb  ov  tbial  jubobs 

ELSBWHERS  THAH   IN   NBW  YORK  AND  KINGS   COUNTIES. 

1.  QualiUcations. 

qualifications •  1027 

by  possession  of  real  estate  under  executory  con- 
tract   1028 

certain  public  officers  disqualified 1029 

exemptions  from  service  , .  .\ 1030 

evidence  of  exemption  1031 

exemption  for  actual  service  in  New  York  county 1084 

disqualified  and   exempt  persons  to   be   discharged   from 

service 1082 

when  excused   from  serving 1033 

application  of  sections  1027-1033 1084 

2.  Preparation  of  lists;  drawing;  notification. 

supervisor,  town  clerk  and  assessor  to  make  jury  list....  1086 

names  to  be  taken  from  assessment-roU • . .  1036 

duplicate  lists  to  be  filed  with  count v  and  town  clerks. .  1037 

.    .           county  clerk  to  make  and  deposit  ballots 1088 

old  ballots  to  be  destroyed 1039 

notice  to  town  officers  to  transmit  jury  list 1039 

to  serve  for  three  years. . . .  .^ 1040 

preparation  of  jury  list  in  cities 1041 

number   of  jurors  to   be   drawn   for  each  jury   term   of 

courts  of  record 1042 

when  drawing  to  take  place 1042 

drawing  and  notification  of,  in  county  coust 867 

drawing  of,  for  adjourned  term  of  court 84 

notice  of  drawinsr   1043 

sheriff  and  county  judge  to  attend  drawing 1044 

sheriff  or  countv  judge  hot  appearing,  to  be  again  notified.  1046 

officers  required  to  be  present  at  drawing 1046 

method   of  drawing   1047 

minute  of  drawing  to  be  made 1047 

list  of  persons  drawn  to  be  delivered  to  sheriff 1047 

sheriff  to  notifv  jurors  and  make  return 1048 

list  of  jurors  drawn  to  be  furnished  to  applicants 1049 

names  of  jurors  who  have  served  to  be  kept  in  separate 

box 1050 

not  appearing  to  be  returned  to  ballot-box 1<^ 

drawing  to  be  from  second  box  when  first  exhausted....  1051 

third  jury  box  to  be  kept 1052 

names  to  be  deposited  in  third  box 1063 

court  may  direct  drawing  from  third  box  to  fill  panel —  1064 

notification  of  jurors  drawn  by  order  of  court 1056 

justice   of    supreme    court    or    county    judge    may    order 

additional  furors  drawn 1056 

order  for  additional  jurors  to  be  filed  with  county  clerk. .  1057 
supreme  or  county  court  may  order  clerk  to  draw  addi- 
tional jurors 1058 

attendance  of  panels  in  Albany  county ^ x058 

drawing  of  additional  jurors .••..•.. ••  1068 
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I.  Qualifications;  sblsction,  crc —  Continued. 

2.  Preparation  of  lisU;  drawing;  notification  <—' CotMaixeA. 

notification  of  additional  jurors 1060 

county  court  may  designate  days  of  attendance  of  jurors.  1000 
deputy  county  derk  possesses  powers  of  clerk  when  ab- 
sent.    1061 

sections  108&-1061  not  applicable  to  New  York  or  Kings.  1062 

8.  Fines  for  non-aitendance, 

amount , 1072 

imposition  of  fine  wlun  juror  personally  notified 10T3 

order  to  show  cause  when  juror  not  personally  notified. .  10T3 

may  be  made^  returnable  at  county  court 1074 

clerk  to  deliver  certified  copy  of  order  to  sheriff 1075 

hearing  upon  order  to  show  cause 1076 

discontinuance    when    death,    insanity   or    removal    from 

county  shown 1077 

discontinuance  of  proceeding  on  satisfactory  excuse 1077 

sections  1072*1077  not  applicable  to  New  York  or  Kings.  1078 

II.   QVAUriCATIONS;    SBLBCTION    AMD    ATTINOANCB   OW    miAL   JUKOBS. 
IN   NEW   YOtK   COUNTY. 

penalty  for  false  certificate  by  physician .    1120 

for  refusal  of  information  to  commissioner 1121 

bribery  of  officer,  etc.,  a  misdemeanor 1122 

acceptance   of   bribe   a    misdemeanor 112S 

concealment  of  offer  to  take  bribe  a  misdemeanor 1124 

false  swearing  perjury 1125 

X*  QualiUcations ;  exemptions;  excuses, 

qualifications 1029,  1079 

resident  defined ^ :  1080 

persons  exempt  from  service 1061 

proof  of  right  to  exemption 1062 

militar]^  officers  to   certify  to  commissioner  persons  per- 
forming military  duty  ^ 1063 

discharge  for  actual   service 1084 

when  excused  after  actual  service 1064 

temporarily    excusing   from   attendance 1066 

when  and  how  juror  excused 1080 

applying  to  be  excused  must  produce  notice  to  attend...   1067 

service  m  court  not  of  record  as  excuse 1088 

claims  for  exemption  to  be  heard  by  commissioner.  1080,  1U94 

2.  Commissioner  of  jurors. 

^  powers  and   duties 1000 

[  to  hear  and  determine  claims  for  exemption 1090,  lOSM 

may  appoint  assistants,  etc 1091 

i  to  desi^ate  assistants  to  attend  drawing. 1091 

'  '  and  assistants  may  administer  oaths 1091 

public  officers  to  aid ; 1092 

office  and  rooms  1003 

to  select  trial  jurors 1090 

to  prepare  jury  lists 1094 

clerk  to  certify  attendance,  excuses,  fines,  etc 1089 

to  receive  fines 1118 

accounts  of  commissioner 1118 

3.  Jury  lists;  drawing;  attendance, 

jury  year    1064 

length  of  jury  service  required 1064 

preparation   of  jury   lists    1094 

voters   and   non-voters'    lists    1094 

notice  to  testify  to  juror's  liability  to  serve 1006 
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II.  OTTAURCATioirs;  SBLicnoN,  BTC.-^  ContlBQcd, 

8.  Jury  lists;  drawing;  attendance  —  Continued. 

penalty  for  disobedience  to  notice  to  testify  to  juror's  lia- 
bility to  serve  1005 

lists  to  be  returned  to  county  clerk 1096 

correction  of  jury  lists , 1006 

ballots  to  be  prepared  by  commissioner  of  jurors 1007 

supplemental  lists 1097 

number  of  jurors  for  each  term 1098 

when  jurors  to  be  drawn 1090 

what  officers  to  attend  drawing 1090 

notice  of  drawing   1100 

adjournment  of  drawing  for  failure  of  officer  to  appear. .  1101 

when  drawn  on  adjourned  day 1102 

mode  of  drawing 1103 

minute  of  drawing 1103 

drawing  for  term  consisting  of  two  or  more  parts 1104 

commissioner  may  issue  notice  of  drawing  to  jurors....  1105 
copy  of  minute  of  drawing  to  be  delivered  to  commis- 
sioner   1106 

notice  to  attend  trial  term 1106 

service  of  notice  to  attend  trial  term 1106 

commissioner  to  make  return  of  notice  to  attend. 1106 

clerk  to  certifjr  to  aldermen  failure  to  perfoaally  serve 

less  than  majority  of  panel 1107 

sheriif  not  entitled  to  fees  for  notifying  jurors  when  less 

than  majority  personally  served 1107 

order  for  new  panel  during  term 1108 

drawing  of  new  panel  ordered  during  term • 1108 

notice  to  attend  to  jurors  drawn  during  term 1106 

4.  Imposition  and  collection  of  fines. 

fine  for  non*attendance  ................  i «.  i  ••  • 1100 

remission  of  fine  1100 

may  be  arrested  and  compelled  to  serve 1110 

remitting  and  enforcing  ones 1113 

order  to  show  cause  why  fine  should  not  be  enforced. . .  1113 

service  of  order  to  show  cause 1118 

hearing  and  determination  on  order  to  show  cause 1113 

appeal  from  order  enforcing  pajment  of  fine. 1113 

orders  to  enforce  fines  to  be  docketed  as  judgments 1117 

lien  on  real  property  of  orders  to  enforce  fines 1117 

execution  on  order  enforcing  fine 1117 

satisfaction  of  order  enforcing  fine 1117 

commitment   for   non-payment  of  fine 1117 

fine  to  be  paid  to  commissioner 1118 

corporation  counsel  to  prosecute  proceedings  to  enforce 

fines. 1119 

actions  for  penalties  to  be  brought  in  name  of  city 1310 

compromise  and  discontinuance  of  actions  for  penalties.  1110 
report  of  corporation  counsel. 1110 

5.  For  municipal  courts, 

how  selected 1110 

fine  for  non-attendance , 1111 

%.  For  sheriff's  jury, 

drawing 1112 

bow  selected 1112 

division  into  panels 1|12 
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llh  QUALXPICATIONS;    SELBCTIOV    AWD    ATTXNDAICCB    OF    TIZAX*   JVBOBt 
IN   KINGS  COUNTY. 

corrupt  omission  of  jiiror*s  name,   felony 116S 

willful  neglect  by  commissioner  a  misdemeanor liro 

refusal  oC  or  false  information,  a  misdemeanor 1100 

suppression  of  notice  a  misdemeanor 1160 

false  certificate  of  physician  a  misdemeanor 1103L 

1.  QualiUcafions;  exemptions, 

qualifications • • 1020,  1126 

exemptions   from  service   • ••  1127 

prooi  of  right  to  exemption • .  .^ 1128 

commissioner  to  receive  evidence  of  exemption 1132,  1136 

grounds  for  excusing  from  service 1130 

Q.  Commissioner  of  jurors. 

to  select  jurors   1132,  1135 

revision  of  jury  lists  under  supenrision  of  justices 1132 

examination  of  jurors  as  to  qualifications 1132 

to  receive  fees  and  fines  for  benefit  of  county 1133 

to  provide  office,  etc.,  for  commissioner 1134 

to  receive  evidence  of  exemption .......  ^ 1136 

clerk  to  certify  attendance,  excuses,  fines,  «tc.,  to  com- 
missioner   1131 

to  collect  fines 1165 

to  report  and  pay  over  money ••••%  U® 

8.  Jury  lists;  drawing;  attendance, 

length  of  service  required • 1129 

how  selected ., 1132 

assessors  to  return  persons  liable  to  service 1135 

to  be  selected  by  commissioner 1135 

how   selected    from   assessors*    returns 11% 

publication  of  notice  of  selection 1136 

preparation  of  list  of  trial  jurors 1137 

filing  list 1137 

supplemental  lists 1138 

ballots  to  be  prepared  and  deposited  in  box 1130 

notice  to  officers  to  attend  drawing 1140 

number  to  be  drawn 1140 

proceedings  preliminary  to  drawing 1141 

mode  of  drawing   1142 

minute  of  drawing    1143 

boxes  to  be  sealed  after  drawing 1143 

procedure   on   drawings   after   first 1144 

correction  of  lists 1145 

drawing  from  second  box  when  first  exhausted 1145 

panel  to  be  transmitted  to  sheriff 1146 

notice    to    attend    term.... 1129,1146 

days  for  which  jurors  notified 1147 

power  of  judge  to  excuse 1147 

judge  may  change  day  of  attendance 1147 

commissioner   to   make   return   of  service 1148 

order  for  new  panel  during^  term 1149 

drawing  of  new  panel  during  term 1149 

notice  to  new  panel  drawn  during  term 1140 

compensation  to  judges  for  services  relating  to 1151 

jurors  in  special  proceeding  before  county  judge 1150 

may  be  arrested  and  compelled  to  serve 1153 

A.  Imposition  and  enforcement  of  lines. 

fine   for   non-attendance    ••..•.••••••••••••.  1152 

,                    notice  to  delinquents  to  show  cause 1154 
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IIL  Qualifications;  ulbction,  stc.—- Contbrocd. 

4.  Imposition  and  enforctment  of  ^mm -^  Continoed. 

board  for  remisnon  and  enforcement  of  finea. •••• 1154 

powers  of  board ...•* 1154 

oommiasioner  to  collect  finea 1156 

return  of  unpaid  fines • 1155 

precept  to  levy  on  personal  property ^ 1156 

enforcinc  return  of  precq>t  by  commiaaioner. .  • 1156 

unpaid  nnea  to  be  docketed  aa  judgments* 1156 

lien  of  unpaid  fines  on  real  property 1156 

execution  for  unpaid  fin^ ...•• 1156 

diacharge  of  lien  for  unpaid  fine* ••••••• 1167 

IV*  SnaAL  OR  miucx  jvry. 

what  courta  may  order • 1063 

terms  of  order  for 1063 

notice  of  striking 1064 

mode  of  striking 1065 

notice  to  jurors  to  attend 1066 

jury  formed  as  in  other  cases 1067 

drawing  additional  jurors  or  talesmen 1067 

peremptory  challenges.  • •  1067 

disqualification   of   clerk  or  commissioner  of  jurors   for  in- 
terest. •  . 1068 

party  applying  for  struck  jury  to  pay  expenses 1060 

V.  FOftXION  JURY. 

copy  of  order  for,  to  be  delivered  to  sheriff.. • 1070 

mode  of  obtaining 1071 

notice  of  drawing • .•  1070 

notice  to  jurora  to  attend. •*.. .•••••• •..••  1071 

VL  COIXBCTIOH  or  PINIS  AGAINST  PBUMQVBNTi. 

Sec,  alMf 

aa  to  New  York  county,  suPra,  11,  4b 

aa  to  Kings  county,  supra.  III,  4. 

aa  to  other  parts  of  the  state,  supra.  1,  t, ' 

clerk  to  issue  warrant  to  collect  to  sheriff 2294 

to  whon^  warrant  issues  when  delinquent  resides  in  another 

cotmty. 2294 

levy  of  execution  on  personal  property  under  warrant 2296 

arrest  of  delinquent  under  warrant 2296 

return  of  warrant  2297 

Goceedings  to  compel  sH^ff  to  return  warrant 2297 
tuance  of  new  warrant  on  return  of  first 2296 

clerk  of  court  to  make  schedule  of  fines  imposed 2298 

Jn  spseial  proeetdings. 

fine  for  non-attendance  ••.*••••••••*•••.*••• 1195 

notice^ of  imposition  of  fine.. ••.•••... ••• 1197 

remission  of  fine   .••.. 1197 

q>ecial  return  of  delinquency  and  fine •• 1198 

collection  and  remission  of  fine  by  county  clerk 1199 


VII.  Trial  by  jury.     See,  also,  "Trial.' 

feigned  issues  abolished  « 823 

to  DC  had  as  prescribed  by  code 1190 

exclusion  of  jury   from  courtroom  during  argument  of  mo- 
tion  for   nonsuit 1190 

>«nlre  to  proAxre  Jnrors  not  necessary •  1191 

issi 


what  issues  are  triable  by. 

specific  questions  where  jury  trial  not  of  right. 

trial  may  be  continued  beyond  term •••••••••       45 

jury  may  be  discharged  on  Sunday •..•.••• 6 

issues  of  fact  in  partition •• ,•••  ]0I4 
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VIL  Tkxal  by  jury  —  Continued. 

view  in  action  for  waste •••.•••••• •••• 168g 

issue  of  adultery  in  aetion  for  diToroe *.... 1757 

actioo  to  annul  corporation  triable  of  ri|^t ••  1800 

in  nature  of  quo  wttrramto  triable  of  riglit.  ...........  lOSiO 

to  vacate  letters  patent,  triable  of  rigbt 1958 

issues  of  fact  on  alternative  mandamus 2063 

order  for  trial  of  questions  of  fact  arising  on  prohibition. .. .  2009 
application    for   insolvent   debtor's  discharge  on   demand   of 

contesting  creditor 2168 

summarjr  proceedings  to  recover  possession  of  land 2247 

questions  to  be  stated  on  application  for  appointment  of  com- 
mittee  for   incompetent    ^ 2334 

questions  of  fact  in  proceeding  before  sttrrogSDte  to  sell  realty 

to  pay  decedent's  debts 2547 

In  New  York  county,  of  proceedings  in  stirrogatc's  court  for 

probate  of  will • 2547 

upon  reversal  of  decree  of  surrogate  in  probate  case 2588 

action  to  determine  validity  of  will,  triable  of  right 2653a 

demand  for,  in  justice's  court • 2990 

in  marine  causes  in  N.  Y*  city  court 3185 

VIII,   POKVATION   0»  tHB  JUIIY  AT  TBB  TRIAU 

clerks  to  prepare  and  deposit  ballots • 1163 

to  draw  ballots 1164 

mode  of  drawing 1165 

persons  drawn   from  jur^ ..•• ....•  1166 

disqualification   for   relationship • 1166 

objection  for   relationship)    1166 

ballots  drawn  deposited  m  second  box 1167 

returned  to  first  box  when  jury  discharged 1168 

of  absent  and  excused  iurors  returned  to  first  box 1169 

second  jury  may  be  drawn  before  first  discharged 1170 

when  talesmen  to  be  procured  or  jurors  drawn  from  tJiird 

box 1171.  1172 

disqualification  of  sheriff  to  summon  talesmen 1173 

notice  to  talesmen  and  return  thereon • 1174 

fine  of  talesmen  for   non-attendance • 1174 

exceptions  and  challenges  to  talesmen ..,.••.• 1174 

no  objection  that  jurors  not  on  original  pamtl • 1175 

j>eremptory  challenges *..... 1176 

no  challenge  because  officer  drawing  p«ty  or  interested....  1177 

because  officer  notifying  party  or  interested 1178 

not  disqualified  because^  resident  or  taxpayer  of  municipality.  1179 

stockholder  of  corporation  par^v  subject  to  challenge IIBO 

employee  of  party  subject  to  challenge 11 W) 

I  challenges  tried  by  court  only U^ 

review  of  determination  of  challenges  IIW 

IX.  Verdict. 

/  trial  deemed  to  continue  until  verdict 992 

may  be  discharged  on  Sunday 6 

discharge  on   failure  to  agree 1181 

proceedings  after  disagreement   1181 

plaintiff  cannot  submit  to  nonsuit  after  jury  retires 1182 

to  assess  damages  in  action  for  money .,\ •  1188 

to  find  single  damages,  and  court  to  Increase,  when  double, 

etc.,  damages  given 1184 

rendition  of  verdict,  subject  to  opinion  of  court 1185 

general   and   special  verdict  defined , 1186 

when  general  or  special  verdict  to  be  rendered 1187 

appeal   from  judgment  where  general  or  special  verdict  ren- 
dered  1187 

special   finding  controls   general  verdict 1188 

entry  of  vercfict 1180 
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Juvy  and  Jurovfl  •—  Ooatlftmed. 

IX.  Vmdict  —  Continued. 

entry  of  jud^ent  on  rerdict •••...•.  1189 

mistake  in  name  of  iuror  cured  by  judgment  on  verdict,  etc..  721 

no  dril  or  criminal  liability  for  veraict 1192 

I 

X*   FUS  AND  COMPBHSATION  OF  JUROU. 

I                                fees 3313 

I                              mileage 8S14 

aupervisora  may  make  allowance. 3314 

I                              extra  pay  upen  protracted  trials. » 3315 

j                                 fees  in   special   proceedincrs 3310 

comoensation    on   commission    for   appointment   of   committee 

of  incompetent 2383 

•beriff's   fees   for   notifying ; 3307 

I  preeentation    of    claims    by    jurors    and    disposition    of    un- 

j  claimed    fees    88818 

j  XI.  JUROM  AirO  JURY  TRIALS  IW   JUSTICRS*   COURTl. 

i                               delivery  of  jury  list  to  justice 2990 

i                               venire. 2QB1 

in  action  between  two  towns  or  cities 2992 

delivery*  execution  and  return  «f  venire 2993 

preparation  of  ballots 2994 

drawing  jurors..  .   ....,.....*«.. > 2996 

attachment  against  jurors  in  default. 2996 

new  venire.   . 2997 

talesmen 2997 

jurors'   oath 2998 

mode  of  hearing  cause p.,  2999 

rendition  of  verdict • 3007 

discharge  on  disaMemenit 3008 

new  ventre  on   diaagreenient .«.•• 8006 

imposition  and  collection  of  fine  against  defaolkera 8009 

l^ea. 3320 

Justice  of  the  Peace  and  Ills  Cdart. 

included  in  term  "judge" 3343 

not  a  court  of  record 8 

removal  of  action  to  county  eourt  of  Kings 2984 

provisions  applicable  to  Rochester  municiMl  court 3226 

provisions  relating  to  iusticea' .  courta  in  Brooklyn,  see  **  Brook- 
lyn JusTicBs'   Courts." 

county  court  may  remit  fine  imposed  by 353 

may  discharge  person  committed  for  non-payment  of  fine.  353 

I    POWtftS  ANt>   DtTTIBS. 

application  of  general  orovisions  of  code ^84 

tavern-keepers  disqualified 2866 

members  of  .legislature  not  compelled  to  act  as. 2867 

general  powerL. 2868 

may  be  excused  from  serving  as  juror 1033 

when  to  attend  drawing  of  jvrors. .'t 1046 

to  hold  court  within  his  town  or  city 2868 

court  not  to  be  held  in  room  where  traflie  in  liquor  author- 
ised.   2?«0 

when  office  to  be  kept  open 3141 

may  take  oaths  and  affidavits 842 

to  furnish  transcripts  and  copies. 3 140 

nay  give  transcript  of  judgment  after  expiration  of  term ....  8023 

proceedings  before,  may  be  proved  by  justice's  oath 940 

to  make  return  on  appeal  after  expiration  of  term .^•054 

trasafer  of  action  on  expiration  of  term • 1150 

because  Justice  material  witneia. '** ^i 

fcossdure  upon  transfer  of  sction..... •     <1S^ 
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INDDX 

Jvfltiee  of  tke  Peace  and  liia  Covvt  —  Oomtim«ed« 

I.  Powers  and  duties  —  Continued. 

costs  upon  transfer  of  action  to  Another  justice SISS 

reward  to  constable  forbidden 8136 

not  to  be  interested  in  litigation 3137 

inducements  for  business  prohibited 3137 

misdemeanor  to  violate  provisions 3133 

forf eitur-:  of  office  for  violation  of  law 3138 

purchase  of  claim  or  interest  in   action  by  justice   or  con- 
stable a  defence  3130 

failure  to  pay  over  mftne^  a  misdemeanor 2163 

forfeiture  of  office  for  failure  to  pay  over  money 8153 

II,  Mandates  of  justice. 

general  requisites ...•••  3135 

containing  blanks  are  void ^ 8135 

constable  to  execute  in  person 3157 

authorization  to  private  person  to  execute 8156 

sheriff  to  execute  in  case  of  resistance.. 3168 

III.  Books  and  papers  op  justice. 

docket  book 8140 

entries  to  be  made  in  docket  book 3140,  8141 

index  to  docket  book 8142 

papers  to  be  filed  and  preserved 8134^  8143 

to  deposit  books  with  town  or  city  clerk  on  removal 8144 

certificate  to  docket  book  deposited  with  town  or  dty  clerk. .  3145 
town  or  city  clerk  to  demand  books  or  papers  upon  expira- 
tion of  term   3146 

transcript  of  judgment  after  death,  etc. 8146 

compelling  delivery  of  books  or  papers  to  town  or  city  clerk.  8147 

entries  in  docket  book  presumptive  evidence 8143 

in  case  of  death  or  absence,  proceedings  may  be  proved  by 

original  minutes  or  sworn  copy 940 

transcript  from  docket  book,  subscribed  and  authenticated,  is 

evidence    939 

docket  book  and  certified  transcript  are  evidence  in  justice's 
court    ' 938 

IV«   PtrNISRMXNT  OP   CUMIN  AX.  CONTBXPVSb 

power  to  punish , 2870 

fine  and  commitment 2871 

offender  to  be  heard .......,..!..!  2872 

warrant  to  bring  offender  before  court \  2872 

record  of  conviction , .,,, 2873 

requisites  of  commitment , 2874 

fine  to  be  paid  to  overseer  of  poor ...••.'• i  2875 

V.  Jurisdiction. 

must  be  expressly  conferred.. •..•.•....••...  2861 

general  civil  jurisdiction  , 2862 

cases  excluded  from  , , , .'.  2868 

may  render  judgment  by  confession , 1  ,.."/*  2864 

actions  by  or  against  corporations , 2866 

town  or  county  officers ....,• 2865 

hy  executors,  administrators  and  trustees..... 2866 

by  receivers  in  supplementary  proceedings....... 2866 

how  affected  by  residence  of  parties 2866 

residence  of  corporation SBMBO,  2879 

of  railroad  corporation ,  8869!  2860 

of  express  companies 2669,  2881 

oi  summary  proceedings  to  dispossess 

ffiscontinuance  when  accounts  exceed  $400.....» 

6Mttr  of,  on  answer  of  titie  to  r«al  propMijr. •••••••••• 

aafta 
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J«stiee  off  the  Peaee  and  l&fl«  Couirt  —  Oontlnved. 

VI.  Summons. 

action  commenced  by  service  of  summons  or  appearance....  2876 

contents  of  summons    ^77 

when  returnable    2877 

when  accompanied  by  order  of  arrest 2877 

time  and  manner  of  service    .......  1 2878 

service  on  corporation    2879 

on  non-resident  partnership,  etc 287V 

on  railroad  corporation    2860,  2882 

on  express,  insurance  and  telegraph  companies..  2881»  2882 

designation  of  unknown  defendants 2884 

return » ^^?f5 

second  and  third   summons   • 2883 

relation  back  of  second  and  third  summons 2883 

service  on  defendant  with  warrant  of  attschment 2910 

,    .  VII.    ApPBAIAHCK   of   rABTXES. 

to  wait  one  hour  for  appearances 2893 

may  be  in  person  or  by  attorney ; 2886 

>  appointment  of  guardian  ad  litem  for  infant  plaintiff 2887 

j"  proof   of    attorney's   authority    . .  ■. 2890 

'  plaintiff  must  prove  case  except  where  a  verified  complaint 

is  served 2891 

!  effect  of  failure  of  defendant  to  appear 2988 

constable  and  law  partner  of  justice  not  to  act  as  attorney..  2889 

Vni.  Okdek  of  arrest. 

grounds  for  granting  order. ••••• •••••• •  1K894 

not  to  be  granted  against  fenuile •«••••••••••»•••••  2894 

In  what  actions  order  may  be  granted. •••••••••• 2895 

sufficiency  of  papers •••••»•••••••«••••••• 2896 

plaintiff's  undertaking  on •••• «••••••••««•...•  2896 

contents  of  order • • »••..  2897 

execution  of  order .••••••• •..•••••  2898 

constable's  return • 2890 

when  summons  accompanied  by  order  retnmable. •••• 2877 

plaintiff  must  appear  when  notified. •• ••••••..  2899 

defendant  to  be  kept  in  custody.. ••••.•.•••••••••..•  2900 

motion  to  discharge  from  arrest •.••••••••*••••••.•.•  2901 

effect  of  order  discharging ••••• « 2902 

discharge  of  defendant  on  adjournment  try  plaintiff. .••••••••  2964 

j  privilege  from  arrest  not  abridged  or  affected. •• 2904 

I                         proof   of  extrinsic  facts  necessary  in  actions  for  misappro- 
priating funds. 2908 

IX.  Attachment  of  property. 

in  what  actions  wartant  may  be  granted 2905 

aflkiavit  on  application 2906 

grounds  for  issuing ••... ^S9i 

warrant  to  be  issued  with  summons. WOT 

form  and  contents  of  warrant ...« 2907 

piaintiif' s  undertaking 2008 

execution  of  warrant  .  . 2009 

sale  of  perishable  property 2909 

service  of  summons  and  warrant  on  defendant 2010 

undertaking  by  defendant '*'""* 

redelivery  to  defendant  «.« 2911 

claim  bv  third  person .••••• ••••••..  2912 

bond  Of  claimant  and  delivery  thereon •.••.••.•••.....  2912 

Judgment  in  action  on  bond  of  claimant 2913 

action  by  defendant  on  claimant's  bond. ...•••••• ••••  2914 

return  of  warrant • 2915 

motion  to  vacate  or  modify  warrant • • 2916 

to  Increase  plaintiff's  security 2916 

effect  of  vacatirig  warrant  on  jurisdiction ^^17 

proceedings  when  summons  not  personally  served 2918 

effect  of  judgment  when  summons  not  personally  served 201^ 

•xtcutlon  on  Judgment  when  suramoas  not  nertoaally  terved.  8918 

■•  ••.•  • 
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INDEX. 

ilnstlee  of  ihm  r«fioe  and  his  Cowrt  —  Comtfmm«d« 

X*  Replevin. 

jurisdiction  of  action  • ••• •••••••••■•• 

when  action  may  be  brought ....••••••.•• 2919 

requisition  to  issue  concurrently  with  aumaions 2920 

affidavit  and  undertaking • ••••  290fi 

requisition • 2921 

execution  of  requisition 2922 

■crvice  of  summons,  affidavit  and  requisition  on  defendant . . .  2922 

return  of  constable ^  . .  2923 

exception  by  defendant  to  sureties  on  plaintiff's  undertaking.  2924 

proceedings  by  defendant  to  reclaim  chattel 292S 

justification  of  sureties 2928 

to  whom  chattel  to  be  delivered 2927 

penalty  for  wrong  delivery  of  chattel •••......•...  2928 

claim  of  title  by  third  person * 3939 

defendant's  answer  may  demand  judgment  for  return 2990 

execution  on  judgment  for  delivery 1373»  1731,  2931 

damages  for  injury  to  chattel U22.  2931 

verdict 1726,  2931 

final  judgment,  docketing,  etc 17S0,  2931 

issuance  of  execution 3088 

action  on  undertaking   1738-1735,  2931 

procecdingi  when  summons  not  personally  served •  • 2982 

action  not  affected  by  failure  to  replevy 2983 

XL  Fleaoxhqs. 

when  issue  to  ht  joined ••••••••••••••••••••••••••.  2934 

issue  to  be  joined  before  adjournasnt  hud 2834 

pleadings  enumerated • 293o 

comnlaijil * 2936 

verification  of  written  complaint    29^16 

joinder  of  causes  of  action   2Uo< 

answer *Jif3» 

verification  of  written  answer 2938 

demurrer  .  .   2938 

amendment  on  decision  of  demurrer 293U 

may  be  oral  or  written   2940 

general   rules. 2940 

setting  forth  account 2941 

inetrument  for  payment  of  money 2iUl 

Wll  of  particulars 2942 

immaterial  variance  to  be  disregarded         2SH3 

amendments 2944 

counterclaims 2945 

of  party  suing  or  sued  in  representative  capacity 2946 

when  neglect  to  counterclaim  bars  action 2947,  294S 

XII.    AnSWSR  of  title  to  seal  FEOPEaTY  AMD  MOCEEDIKOS  THBEBON. 

answer  of  title  to  real   property 2951 

undertaking  of '  defendant  on  answer  of  title 2952 

discontinuance  of  action  in  justice's  court   21^54 

in  what  court  new  action  may  be  brought 2953 

effect  of  failure  to  frfve  undertaking   2S55 

dismissal  when  question  of  title  raised  by  plaintiff 2J»56 

pleadings  in  new  action    2957 

when  undertaking  before  justice  available    2957 

as  to  one  of  several  causes  of  action 2958 

XIII.  Actions    to    foreclosk    mechanics'    liens    in.      See    "  Fore- 

closure;" "  Mechanics'  Liens." 

XIV.  PaOCBBPINM  FOE  SUFFSttVG  ANIMALS  TO  STEAY.       ScC  *'  StEAYS.' 
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Justice  of  tbe  Peftce  and  bis  Court  —  CoBtteued* 

XV.  Adjourn  MINTS. 

by  justice. •  2959 

on  application  of  plaintiff 2960 

of  defendant , 2961 

undertaking  on  application  by  defendant *. 2962 

without  undertaking  when  defendant  in  custody 2963 

undertaking  for  discharge  of   defendant   from  custody  pend- 

^  ing  adjournment 296S 

discharge  of  defendant  on  adjournment  by  plainti^ 2964 

subsequent  adjournments  on  application  of  defendant 2965 

may  impose  terms  on  adjournment 2966 

not  to  exceed  ninety  davs 2968 

on  issuing  attachment  for  witness 2967,  2968 

adjournment  pending  return  of  commission  to  take  testimony.  2983 

JfCVI.   WiTNZSSBSv 

general  provisions  relating  to  subpoenas  not  applicable 869 

when  suopoena  may  issue .^  2969 

service  of  subpoena  2970 

attachment  against  defaulting  witness 2971 

execution  of  attachment   2972 

who  liable  for  fees  on  attachment 2972 

execution  of  attachment  in  adjoining  county 2973 

fine  for  refusal  to  attend  or  testify 2974 

imposition  of  fine   ^ 2975 

minute  of  conviction  of  delinquent  witness 2976 

execution  for  fine  against  delinquent  witness ^ 2977 

application  of  fines  of  delinquent  witnesses 2978 

defaulting  witness  liable  in  damages 2979 

oath 3000 

commitment  for  refusal  to  be  sworn 3001 

contents  of  warrant  of  commitment ...  3002 

imprisonment  of  recusant  witness 3002 

adjournment  for  recusancy  of  witness 3003 

determination  of  competency  of  witness 3005 

adjournment  on  issuing  attachment  for  witness 2967,  2968 

may  compel  production  of  books  by  order 867-809 

habeas  corpus  to  bring  up  prisoner  to  testify  in  suit  pending 
before 2010.  2011 

XVII.  Commission  to  take  testimony. 

to  examine  witness  upon  interrogatories • 2980 

orallv 2981 

when  and  how  commission  granted 2082 

adjournment  of  trial  pending  return 2983 

execution  and  return  of  commission 2984 

receipt  of  commission  and  return  by  justice 2985 

certificate  of  execution   2986 

admissibility  and  effect  of  deposition 2986 

powers  of  commissioners  2987 

XVIII.  Ju«Y  AND  jtraoiKs.    See,  also,  "  Jury  and  Jurors." 

delivefy  of  jury  list  to  justice 2990 

.    venire 2991 

in  action  between  two  towns,  etc 2992 

peremptory  challenges 1176 

constable  to  keep  jury  after  charge 3006 

oath  of  constable  to  keep  jury » 3006 

rendition  of  verdict  3007 

discharge  on  disagreement • 3008 

new  venire  on  disagreement  of  jury 3008 

imposition  and  collection  of  fine  against  defaulters 8009 

delivery,  execution  and  return  of  venire 2998 

preparation  of  ballots • 

48  1299 
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Justice  of  tlM  Pe*oe  and.  bla  Coart '-^  C««tla«e4* 

XVIII.  Jury    and   juroks  —  Continued. 

drawing  jurors    ^95 

attachment  against  jurors  in  default   2S^I6 

new   venire 2997 

talesmen   2S*97 

juror's   oath 2998 

to  hear  oroofs 2999 

juror's    fees   3326 

XIX.  Trial.' 

effect  of  failure  of  defendant  to  appear 2988 

effect  of  verified  coni[>laint  where  defendant  fails  to  appear.  29%i8 

justice  to  try  facts  if  jury  not  demanded 298B 

demand  of  trial  by  jury   2990 

jurors  to  hear  proofs   2999 

witness'  oath 3000 

commitment  of  recusant  witness    30U1,  9002 

adjournment  for  recusancy  of  witness 3003 

admissibility  of  ex  parte  affidavit 3004 

•     determination  of  competency  of  witness 3003 

constable  to  keep  jury  after  charge    3006 

rendition  of  verdict 3UC/ 

plaintiff  need  not  be  called  before  verdict  received 3007 

nonsuit  or  discontinuance  not  permitted  after  charge  of  jury.  3007 

discharge  of  jury  on  disagreement 3006 

new  venire  on  disagreement  of  jury 3008 

part  of  verdict  or  decision  may  Se  remitted 9016 

XX.  Judgment. 

plaintiff  to  prove  case  on  defendant's  default 2988 

offer  of  juogment  by  way  of  compromise 2892 

dismissal,  when  account  exceeds  $400 2960 

of  nonsuit 3013 

on  verdict  or  decision 3014 

when  to  be  rendered  and  entered 3015 

on  counterclaim    2949 

entry  on  remission  of  part  of  verdict  or  decision 3016 

transcript  may  be  docketed  within  six  years. 3017 

issuing  execution 3017 

lien  uj)on  real  property 3017 

execution  against   person    3018 

docketing  transcript  of,  in  action  for  chattel. ..«.• ....••  3019 

docketing  transcript  in  another  county • •••.••••••  8022 

Justice  may  give  traaaeript  after  expiration  of  term 8023 

transcript  by  town  or  city  clerk  after  death,  etc.,  of  justice..  3146 
not  affectca  by  discbar-ge  from  impriaonment  on  execution . .  3087 

judgment-roll  on  appeal 3061 

rendition  and  entry  against  joint  debtors 3020 

execution  on  jud^ent  against  joint  debtors 3020 

docketing  transcript  of  judgment  agairut  joint  debtors 3021 

action  on  judgment  against  joint  debtors 3021 

how  proved  in  action  on .* 31o5 

costs  in  action  on  judgment 3154 

transcript   of   docket,    etc..    of_  justice   of   another  state   pre- 
sumptive^ evidence  of  jurisdiction,  etc 948 

authentication  of  transcript  of  docket,  etc.,  of  justice  of  an- 
other state 949 

oral  proof  of  proceedings  and  judgment  of  justice  of  peace  of 

another    state * 950 

proof  of  judgment  of  justice  of  another  state  may  be  re> 
butted    951 

\.  By  confession. 

entry    3010 

mode  of  confessing  judgment 3011 

when  judgment  void 3012 

laoo 
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XXL    EXXCUTXONS, 

county  clerk  to  issue  on  docketed  judgment 8017-3019 

on  judgment  docketed  with  county  clerk 3043 

when  justice  may  issue * 3024 

general  requisites  of 3025 

on  judgment  for  money 3026 

renevral  of 3027 

exempt  property 3028 

indorsement  of  levy  • 3029 

noticcTof  sale 3029 

mode  of  levy S030 

of  sak 3030 

return  by  constable 3031 

may  be  issued  after  discharge  from  imprisonment 3037 

issuing  on  judgment  for  delivery  of  chattel 3038 

action  against  constable  for  failure  to  return 3039 

constable  not  to  act  under,  after  return  day 3040 

action  against  constable  for  money  collected 8041 

constable  must  complete,  after  term  expires 3042 

against  person. 3018 

on  judgment  for  money 3026 

arrest  and  imprisonment  under 3032 

imprisonment  on  judgment  for  penalty  or  forfeiture. . .  •  3032 

limit  of  imprisonment 3033 

affidavit  and  discharge 3034 

penaltjr  for  wrongful  refusal  to  discharge 3085 

affidavit  a  defence  for  action  to  escape. 3036 

discharge  not  to  affect  judgment 8037 

i 

XXII.  Appbau. 

judgment  reviewable  only  by  appeal. ...• 3044 

who  may  appeal * » 3045 

to  what  court  appeal  to  be  taken 3045 

when  and  how  taken 3046 

from  order  on  demand  for  possession  of  strays 3102 

from  final  order  on  proceedings  for  sale  of  strays 3104 

service  of  notice  on  justice 3047 

payment  of  costs  and  justice's  fee. 3047 

!  service  of  notice  on  respondent 304P 

I  supplying^  defects,  etc.,  in  perfecting  appeal 8049 

;  unacrtaking  to  stay  execution 3050 

when  stay  of  execution  operates , 3051 

iilinjf  undertaking  when  justice  is  dead 3052 

justice's  return 3053 

demand  of  new  trial  as  of  right,  see  infra,   XXIII.  "  New 
Trial  on  Appeal." 

Justice  to  make  return  after  term  of  office 3054 

compelling  further  return  .' 3055 

determination  of  appeal  when  justice  unable  to  make  return. .  3050 

when  error  in  fact  alleged  3057 

restitution  upon  reversal 3058 

setting  off  costs  and  recovery 8068 

costs  below  included  in  disbursements. 3060 

judgment-roll 3061 

stipulation  by  respondent  for  reversal ••• 8063 

hearing 3062 

dismissal  for  failure  to  prosecute • 3062 

papers  on  appeal 3063 

judgment 3063 

costs  of  appeal * 3063 

new  trial  on  appeal  from  judgment  by  default 3064 

proceedings  on  new  trial  before  justice 3065 

to  whom  costs  awarded • 3066 

•mount  of  coflts •••.....  8067 
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Justice  of  the  Peace  and  bis  Court  —  CoBttnod* 

XXIII.  New  trial  on  appeal. 

demand  for  new  trial  as  of  right ...- 3068 

in  appellate  court   9068 

undertaking  required 8069 

offer  to  compromise  before  return 3070 

award  of  costs  on  new  trial  on  appeal 3070 

proceedings  in  appellate  court 3071 

offer  to  compromise  after  return 3072 

amount  of  costs  on 3073 

XXIV.  Costs. 

guardian  ad  litem  of  infant  plaintiff  liable  for ^^L 

of  infant  defendant  not  liable  for 2888 

what  costs  consist  of 3074 

to  prevailing  party 8074 

when  allowed  to  neither  party 3075 

on  demurrer ^ SK)?? 

on  judgment  of  nonsuit 3013 

after  verdict  or  .decision 3014 

for  one  of  several  defendants 3060 

in  action  of  replevin 3075 

on  discontinuance  on  answer  of  title  to  real  property 2954 

on  dismissal  when  title  to  realty  pleaded  b^  plaintiff 2966 

on  removal  of  action  to  county  c^ourt  of  Kings  county 2SI34 

on  transfer  of  action  to  another  justice 3152 

in  action  on  judgment 3154 

of  action  brought  on  discontinuance  on  answer  of  title 8235 

payment  of,  on  service  of  notice  of  appeal 9047 

setting  off  costs  and  recovery  on  determination  of  appeal.....  3050 
costs  below  included  in  disbursements  recoverable  on  appeal. . .  3060 

of  appeal  when  new  trial  ordered 3063 

to  whom  awarded  on  appeal 3066 

amount  limited 3076 

of  costs  on  appeal • 3067 

on  new  trial  on  appeal 3073 

taxation 3078 

increased,  in  action  founded  on  official  act 3079 

fees  on  attachment  of  defaulting  witness ••.  2972 

recovery  of  costs  wrongfully  collected. ••• 3081 

XXV.  Fees. 

special  provisions  for,  not  affected 8330 

provisions  apply  to  civil  cases  only 3332 

fees  to  be  paid  before  services  rendered » 8328 

adverse  party  may  pay  fees  and  tax 3329 

of  justice,  generally 3322 

of  witnesses 3327 

on  commission  to  take  deposition • 83^ 

on  sale  of  animals  found  straying , ^  8092 

of  constables • 3323 

constable's  affidavit  upon  claim  for  travel  fees 

Jnatlce'ii  Court  of  Troy. 

See  "  Troy,  Justice's  Court  of  the  City  of."* 

Jnrtillcatlon. 

Sec  "  Bonds;  "  "  Undertakings." 

K. 
IClnffs  County. 

special  proceeding  begun  before  one  jud^e  may  be  continued  be- 
fore another • 

interpreters  in • •.• 94 

court  ofi^rs,  messengers  and  attendants  in • •••••••       9ft 


INDEX. 

'Kinigm    County  —  Continued. 

duties  of  court  officers,  messengers,  and  attendants  in. ••.•••       00 

clerks    to    justices    in •        97 

term   of   omce  of  jail   physician 126 

jail   liberties    for    * 145 

of   stenographers  of  supreme  court 254 

assistant  stenographers  for  supreme  court 255 

stenographers    for    county   court 359 

designation  of  deputies  to  act  for  clerk  of  surrogate's  court..   2509 
designation  of  additional  clerk  to  exercise  surrogate's  powers..   2510 

stenographers  and  court  officers  for  surrogate's  court 2512 

clerks  to  judges  of  county  court 359 

interpretera   for   surrogate's   courts   in 2513a 

officers  exempt  from  jury  service 1127 

proof  of  exemption 1128 

trial  lurors  in,  see  "  Jury  and  Jurors." 

stenographer  for  surrogate's  court  in 2612 

public   administrator  for 2669 

removal  of  action  from  justice's  to  county  court 2984 

county  clerk's  fees  in 3305 

sheriff's   fees   in 3308 

fees  of  constables  and  deputy  sheriffs  for  attending  court 3312 

costs  in,  when  recovery  under  $500  and  |250 3228 

security  for  costs  in  county  court 3268 

records  in  register's  office  not  to  be  removed  on  subpoena 866 

li. 

de6ned 3396 

lAkes. 

place  of  trial  of  actions  for  penalties  for  offences  committad  on.     988 

liABdlord  und  Tenant. 

relation  presumed  to  continue  for  twenty  years C7S 

action  ot  ejectment  for  non-payment  of  re'-t 160^,  1006 

«tav  on  payment  of  arrears 1506 

juogment  to  state  amount  of  arrears 1507 

restoration  of  possession  on  payment  after  judgment....     150C 
order  to  restore  possession  on  payment  after  judgment...  150Q 

when  use  of  property  set  off  against  arrears .510 

action  for  waste  against  tenant  for  years 1651 

forfeiture  of  unexpired  term  for  malicious  waste 1U55 

summary   proceedings   to    remove    tenant,   see   "  Summary   Pro- 

CKBDINGS    TO    DISPOSSESS." 

warrant  to  dispossess  tenant  cancels  term  of  lease 2263 

action   for  accrued  rent  not  affected  by  warrant  to  dispossess 

tenant 2253 

stay  of  judgment  for  rent  pending  apper.!,  stays  also  dispossess 

proceedings 1310 

liUnd  Olllce,  Commissioner*  of. 

action  to  vacate  letters  patent,  see  "  Littsrs  Patent." 

reports  of  recoveries  of  property  escheated,  etc •••••• 1981 

liU'ir  Sobools. 

admission  of  graduates  as  attorneys ••••      68 

ejectment  for  non-pavment  of  rent,  see  "  Ejectment;  *  •*  Land- 
lord AND  Tenant." 

warrant  to  dispossess  tenant  cancels  term  of 2258 

action  for  accrued  rent  not  affected  by  warrant  to  dispossess...  22S3 
power  of  committee  of  property  of  incompetent  person  to  make.  2889 
proceedings  to  lease  real  property  ot  infant  or  imcompetent  per> 
son,  see  "  Sale  of  Real  Property." 

power  of  temporary  administrator  to  make 2675 

deemed  assets  in  hands  of  executors,  etc 2712 

decree  to  lease  decedent's  property  to  pay  debts 2760 

proceedings    to   lease    corporate   real  property,    see   "  Corpora- 
TioNs:  "  "  Saie  cf  Real  Property. 


TSDUX. 

sale  of,  on  extctttfon  at  real  property ^••••« 1480 

when  pajrablc •..•.••,.... 2721 

abatement  for  insufficiency  of  assets 2721 

petition  to  conii>el  payment 2722 

citation  on  petition 2722 

when  petition  to  be  dismissed 2722 

decree  for  payment  on  giving  security 2723 

on  mial  accounting   2743 

payment  of  legacy  of  infant 2746 

trial  of  claim  to  legacy  of  unknown  person 2747 

of  unknown  person  to  be  paid  into  state  treasury 2747 

payment  to  county  treasurer  after  two  y«irs 2748 

petition  to  compel  testamentary  trustee  to  pay. 2804 

lieir^'teee. 

Sec,  also,  "  Decedents*   Estates;  *'    "  Executors  amd  Ad- 
ministrators; "  **  Legacies." 

creditor's   action   against,   sec   "  CaEOXToas*   Actions;  *'    "  Dbcb- 
dent's  Estates." 

not  to  be  arrested  when  sued  as  representative 565 

execution  against  property  in  hands  of 1871 

no  execution  against  decedent,  except,  etc 1379 

issuance  of  execution  by  leave  against  decedent's  property 1885 

action  by  legatee  against  executor  for  legacy. 1819.  182C 

L«fri>lat«re. 

report  of  court  of  claims .••*....••••,.•••••  271 

committee  of,  may  issue  subpcena ^ 854 

members  disqualined  as  trial  jurors  during  session 1029 

not  compelled  to  act  as  justice  of  the  peace 2867 

no  fee  to  be  charged  for  administering  of&cial  oath 3289 

Ifevttlmaoy. 

of  issue  of  marriage  annulled  because  former  husband  or  wife 

living , 1745 

because  parties  under  age 1T49 

of  issue  not  affected  by  divorce  of  husband 1799 

of  whole  issue  presumed  in  action  for  divorce  against  wife. . . .   17W 
of  child  born  after  offence  charged  may  be  tried  in  action  of 

divorce  against  wife 1760 

divorce  of   wife  not  to  affect  legitimacy  of  child  bora  before 

offence  charged • 17(H) 

when  illegitimate  children  to  inherit  personalty  .•« 27 


liettcm  of  Admlnliitrntlon. 

term  defined  in  surrogate's  practice • 2514 

**  intestate  "  defined 2514 

provisions  applicable  though  letters  issued  before  enactment....  2610 

jurisdiction  of  surrogate  to  grant  and  revoke.......*. 2472 

exclusive  jurisdiction  of  surrogate's  court 2476 

conclusive  evidence  of  authority  until  reversal  or  revocation. . . .  2501 

must  be  in   name  ot   people B600 

how  tested  and  scaled 2500 

certified  copy  of  letters  on  estate  of  non-re«dent  to  be  trans- 
mitted to  secretary  of  state 2508 

1.  &IOHT  to  administration. 

persons  incompetent  to  receive  letters 2661 

mav  uc  refused  for  inability  to  read  and  write  English 2612 

ord^  oi  preference  among  persons  entitl«H!  to 2660 

rcnuaciatio!^  n  right  to  administer , , ,  260^ 
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Letters  of  AdminlBtratf on  —  Conttnued* 

I.  Right  to  administration  —  Continued. 

ap]>otntment  of  administrator  on  application  of  party  to  ac- 
tion against  intestate 2660 

priority  amons  different  letters 2592 

reckoning  of  time  upon  successive  letters 2598 

n.  Petition,  citation  and  DEcasi. 

petition  for  letters 2662 

not  to  be  granted  without  citation  until  jurisdictional   facts 

proved 2662 

suopcena  to  testify  to  jurisdictional  facts  on  petition 2662 

decree  granting  when  no  citation  necessary 2663 

who  must  be  cited 2663 

citation  to  non-residents 2663 

when  intestate  left  no  next  of  kin 2663 

decree  on  return  of  citation 2663 

powers  of  administrators  pending  appeal  from  decree  granting.  2583 

suspension  of,  by  appeal  from  decree  granting 25^ 

m.  Oath  and  bond  or  administrator. 

oath  of  administrator  to  be  filed  before  letters  issued «..  2594 

oath  of  administrator 2664 

bond  of  administrator 2664 

with  modified  security  may  be  accepted 2664 

deposit  of  securities  to  reduce  penalty  of  bond 2596 

application  by  sureties  to  be  released  from  bond •  812,  2600 

revocation  of  letters  for  failure  to  give  new  bond 812,  2601 

release  of  old  sureties  on  giving  new  bond 2801 

sureties  liable  for  money  received  by  administrator  in  another 

capacity •  2596 

application  for  new  )>ond  or  new  sureties 2507 

oraer  requiring  new  bond  to  be  given 2598 

action  on  official  bond  when  no  successor  is  appointed 2609 

successor  may  sue  on  official  bond  on  revocation  of  letters. . . .  2608 

IV.  To  COUNTY  trkasurex  or  public  administrator. 

when  county  treasurer  to  be  ex  officio  public  administrator...  2666 

powers  of  county  treasurer 2666 

county  treasurer  may  sue  in  name  of  office  without  other  au- 
thority  2665 

order  authorizing  county  treasurer  to  seize  effects  in  danger  of 

waste 2665 

county  treasurer  to  return  inventory 2665 

bond  of  county  treasurer .- 2666 

issuance  of  temporary  letters 2666 

notice  of  iisuance  of  temporary  letters 2666 

issuance  cf  letters  to  person  entitled  after  temporary  adminis- 
tration to  county  treasurer 2666 

issuance  of  letters  of  full  administration  to  county  treasurer.   2666 

powers  of  county  treasurer  as  temporary  administrator 2666 

when  authority  of  county  treasurer  superseded 2667 

:>jwerr  and  proceedings  of  county  treasurer  as  administrator.  2668 

payment  by  county  treasurer  into  state  treasury 2668 

whei.  to  i^sue  to  public  administrator  for  Kings  coanty 2669 

V.   TtlfPORARV   LETTERS. 

provisions  apply  to  collectors  and  special  administrators  ap- 
pointed before  enactment 2683 

appointment  of  temporary  administrator  not  stayed  by  appeal.  2.''.83 

when  temporary  administration  to  be  granted 2670 

io  be  granted  pending  application  for  modified  security  only 

on  petition  of  next  of  kin 2664 

petition  and  procedure 2670 

notice  of  application  for , •••••••.•••  2670 
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t«etters  of  Admlniiitration  —  ContlaHed* 

V.  Txif  poRAsy  LETTxis  —  Continued. 

powers  of  temporary  adminUtrator •••••••••.  96T2 

advertisement  for  claims  • 2ffTZ 

payment  of  debts 2074 

powers  of  temporary  administrator  as  to  real  property 2675 

of  absentee 2676 

temporary  administrator  of  absentee^  may  provide  for  family.  2677 

deposit  of  moneys  by  temporary  administrator 2678 

attachment  for  failure  to  deposit  moneys 2679 

moneys  deposited  to  be  withdrawn  only  on  order  of  surrogate.  2680 

service^  of  notices 2681 

reckoning  of  time  for  or  against  estate 2682 

revocation  on   return  of  absentee  or  person  supposed  to  be 

dead 2685 

when  revoked  without  citation 2691 

settlement  of  account  of  temporary  administrator  may  be  com- 
pelled at  any  time 2726 

VI.  Letteks  with  the  will  annexed. 

when  to  issue  on  foreign  will 2605 

to  issue  when  executors  named  incompetent  to  act 2612 

issuance  on  judgment  establishing  will 1863,  1864 

when  and  to  whom  granted .^ 2643 

renunciation  or  exclusion  of  persons  having  prior  right 264f 

qualification  of  administrator 2645 

amount  of  bond ^. 2645 

rights,  powers  and  duties  of  administrator 2613 

VII.  Ancillary  letters. 

•    when  to  issue  on  foreign  administration 2096 

authentication  of  foreign  letters  for  use  in  this  state 2704 

to  whom  to  issue 2697 

petition 2698 

citation  to  creditor  2696 

hearing 2699 

bond  of  administrator 2699 

ancillary  administrators  must  transmit  assets 2700 

order  for  payment  of  debts 2701 

powers  and  duties  of  ancillary  administrators. 2702 

VIII.  Revocation. 

for  failure  to  give  new  bond 812,  2599,  2601 

for  disobedience  to  order  to  account 2727 

on  subsequent  probate  of  will 2684 

grounds  of,  for  disqualification,  misconduct*  etc 26SS 

petition 2686 

citation 2686 

decree 2687 

to  be  noted  in  margin  of  record 2490 

testamentary  trusts  not  affected 2688 

application  by  administrator  for  revocation 2689 

accounting  upon  application  by  administrator  to  revoke 2600 

when  revoked  without  citation 2691 

remaining  administrators  may  act  where  letters  of   one  re- 
voked   2692 

appoin*^ment  of  successor 2605,  2693 

voluntary  accounting  on  revocation 2728 

successor  may  compel  predecessor  to  account 2606 

may  continue  action«  and  special  proceeding 2605 

powers  of  administrators  cease  on  revocation 2603 

decree  revoking  not  stayed  by  appeal 2583 

may  require  accounting  by  administrator 2603 

Bability  to  make  restitution  on  revocation  because  supposed  de- 
cedent living  or  will   discnvorcd....  .,,.,.♦, ,,,  2604 


INBBX. 

IjetterB  of  GvArdlanslilp* 

See  **  GuAKoiANS." 

X^ettem  Patent. 

limitation  of  action  by  person  claiming  under. 368 

after  annulment  of ..•••••••.i..     364 

action  by  attorney-general  .to  vacate  or  annul 1967 

to  vacate  to  be  brought  in  name  of  people 1084 

triable  of  right  by  jury 1958 

copy  judgment-roll  to  be  filed 1969 

transcript  of  judgment  to  be  filed  with  county  clerk 1960 

Lettem  Roiri^tory. 

may  issue  in  lieu  of  commission 913 

to  issue  only  on  written  interrogatories •*     913 

settlement  of  interrogatories  and  return  of  deposition.  •  • .  • 913 

1«etter«  Teatamentarx. 

for  letters  of  administration  with  will  annexed,  see  "  Lettsks 

OF  Administration,  VI." 
provisions  applicable  though  letters   issued   before  enactment..   2610 

jurisdiction  of  surrogate-  to  grant  and  revoke 2472 

exclusive  jurisdiction   of   surrogate's   court 2476 

probate  ox   foreign  wills  in  this  state 2705 

I.   To  WHOM   TO  ISSUE. 

persons  incompetent  to  serve  as  executors... 2612 

may  be  refused  for  inability  to  read  and  write  English 2612 

powers  of  executors  before  issuing  of  letters ••  2613 

executors  not  named  in  letters  not  to  act 2613 

issuing  to  persons  named  upon  qualifying. * 2636 

renunciation  by  executor ..•  2639 

retraction  of  .renunciation 2639 

selection  of  executor  under  power 2640 

exclusion  of  executor  failing  to  qualify  or  renounce 2642 

priority  among  different  letters 2692 

reckoning  of  time  upon  successive  letters 2698 

supplementary  letters  may  issue  on  removal  of  disability....  2613 

II.  Issuance;  objections. 

when  to  issue 2G36 

to  persons  named  upon  contingency 2636 

issuance  on  judgment  establishing  will 1863,  1864 

executor  to  be  cited  on  petition  for  probate 2015 

must  be  in  name  of  people 2600 

how  tested  and  sealed 2500 

conclusive  evidence  of  authority  until  reversal  or  Revocation.  2591 

objection  to  issuing  letters 26Hft 

hearing  of  objections   2637 

bond  of  executor  upon  objection  to  issuance  of  letters 2638 

objection  to  person  selected  under  power 2641 

qualification  of  executor  when  bond  required 2645 

suspension  of,  by  appeal  from  decree  granting * 2682 

powers  of  executors  pending  appeal  from  decree  granting. . . .  2682 

III.  Oath  and  bond  op  executor. 

oath  of  executor  to  be  filed  before  letters  issue 2604 

deposit  of  securities  to  reduce  penalty  of  bond 2696 

sureties  liable  for  money  received  by  executor  in  another  ca- 
pacity.   2596 

application  for  new  bond  or  new  sureties 2697 

order  requiring  new  bond  to  be  given 2697 

application  by  sureties  to  be  released  from  bond 812,  280O 

revocation  for  failure  to  give  new  bond 812,  2699,  2601 

release  of  old  sureties  on  ij^iving  new  bond 2601 

successor  may  sue  on  official  bond  on  revocation  of  letters. . .  2608 
action  on  official  bond  when  ro  successor  is  appointed.......  2600 
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If«tterii   Te«taiii«ii)ar7  —  Coatinned* 

IV.  Ancillasy  letters. 

authentication  of  forei^  letters  for  use  In  this  state ••  ~2^ 

when  to  issue  on  foreign  will tS^ 

to  whom  letters  to  issue 28B7 

petition 2098 

citation  to  creditors 2686 

hearing 2t&)9 

bond  of  executor 2680 

ancillary  executors  must  transmit  assets 2700 

order  for  payment  of  debts • 2701 

powers  and'  duties  of  ancillary  executor 2703 

V.  Revocation. 

for  failure  of  executor  to  give  new  bond 812.  2688,  2001 

for  disobedience  to  order  to  account 2727 

on  revocation  of  probate  of  will 2684 

grounds  of,  for  disqualification,  misconduct,  etc 2685 

petition 2686 

dUtion.  2686 

decree 2687 

testamentary  trusts  not  affected. . .' 2688 

application  by  executor  for  revocation 2688 

accounting  upon  application  by  executor  to  revoke 2680 

when    revoked  without   citation ,  2681 

decree  revoking  may  require  accounting  by  executor 2603 

not  stayed  by  appeal   2583 

voluntary  accounting  on  revocation 2728 

revocation  to  be  noted  in  margin  of  record 2499 

powers  of  executors  cease  on  revocation 2603 

remaining  executors  may  act  where  letters  of  one  revoked. .  2692 

appointment  of  successor   2605,  2683 

successor  may  compel  predecessor  to  account 2005 

may  continue  actions  and  special  proceedings 2005 

liability  to   make  restitution  on   revocation  because  supposed 
decedent  living  or  later  will  discovered 2004 

Libel. 

included  m  term  "personal  injury" 8S4S 

limitation  of  action 384 

joinder  ui  causes  of  action  for 484 

pleading  application  of  defamatory  words 535 

plea   -4   justification   does  not  bar  evidence  of  mitigating   cir- 

cumstances 535 

preference  of  actions  for. . . .  .^ 781 

fair  newspaper  report  of  public  proceedings  not  libelous.  1807,  1808 

^  costs  when  recovery  is  less  than  $50 3228 

excepted  from  jurisdiction  of  Justice's  court 2863 

of   Albany   city  court 3223 

of  Troy  justice*^  court 3228 

► 

Iilbrarte*. 

not  subject  to  judicial  supervision • 1804 

to  action  to  dissolve  corporation,  .m*; • 1804 

to  action  by  people  to  annul  corpof ation ....•• 1804 

excepted   from  provisions   for  voluntary  dissolution  of  corpora- 
tions  2MS1 

appointment  of  librarian  for  appellate  division ••••••.• 

liteemses. 

of  innkeepers  may  be  ordered  to  he  destroyed.'.************** 
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L  Im  cxnuul;  xxscsiXAifBotm. 

foreclosure  of  mechanics*  liens  on  real  property*  see  *'FoB>> 

CXOSUVt;  "    **  MiCBANXCS'    LiSNt.*' 

of  chattel  liens,  see  "  Fouiclosubk." 

of  mortgages,  see  "  Poksclgsusb." 
proceedings  to  enforce  liens  on  vessels,  see  "  Vxsskls.*' 

••lienor"  defined 8886 

Benor  included  in  term  '*  owner  *'  in  condemnation  law 8358 

of  attorney  on  cause  of  action  for  services 66 

not  affected  by  client's  settlement 66 

effect  of  filing  notice  of  pendency  of  action  ..* 1671 

action   to   establish,    etc.,    triable   in    county   where   property 

situated. 882 

creditor  consenting  to  insolvent's  discharge  must  relinquish.  2158 
barred  by  sale  on  foreclosure  by  advertisement  after  notice 

to  lienor.  ; 2?J95 

must  be  stated  at  time  of  judicial  sale  of  real  nroperty... ...  1678 

taxes,  etc.,  to  be  paid  from  orocecds  of  judicial  sale 1671 

n.  Or  JXTDGMBNTS. 

on  personal  property,  acquirea  on  issuing  of  execution 1406 

order  of  preference  among  executions ..,.  1406-1408 

on  real  property,  judgment  not  a  lien  until  docketed 1250 

not,  until  judgment-roll  filed 1250 

of  judgment  of  court  of  claims.. •••••• 269 

of  final  judgment  in  replevin ..•..•• 1730 

of  judgment  of  justice's  court 3017 

in  New  York  of  order  to  enforce  fine  of  delinquent 

juror , ,.,,.  1117 

o{  unpaid  jury  fine  in  Kings  county....^ ••.  1156 

for  necessaries,  etc.,  on  earnings,  trust  income,  etc..*..*  1391. 

discharge  of  lien  for  unpaid  jury  fine  in  Kings  county 1157 

judgment  entered  after  death  of  party  not  a  lien...'...  1210 

continues  for  ten  vears  only  after  docketing ^  1^1 

time  of  stay  not  included  in  ten  years'  period 1255 

binds  after-acquired  property •...•*.,.*...  1251 

acquired  by  levy  after  ten  years •••.••  1252 

not  a  lien  on  interest  in  land  under  executory  contract 1253 

when  against  party  b)r  fictitious  name  1251 

amendment  ot  judgment  against  party  by  fictitious  name 1251 

purchase-money  mortgage^  ranks  prior  to  judgment   1254 

order  suspending  lien  of  judgment  on  appeal  1250 

operates  from  entry  on  docket   1257 

in  counties  where  transcript  filed 12.'>8 

restoration  on  affirmance  or  dismissal  of  appeal 1250 

cancellation   on   filing  of  satisfaction-piece 1260 

not  affected  by  cancellation   of  judgment   after   discharge   in 

bankruptcy , 1268 

does  not  attach  to  real  property  acquired  after  discharge  in 

bankruptcy 1268 

ttfler  reversal  or  modification  and  pending  appeal  to  ooart  of 

appeals. 1321 

continues  three  and  a  half  years  after  letters  on  estate  of  de- 

ceased  debtor 1380 

•ttoches  to  surplus  value  of  homestead  over  $1,000 1407 

ireterving  lien  of  original  judgment  for  purpose  of  contribu- 
tion after  sale  on  execution • «...  1485 

•n^  on  docket  to  preserve  lien  of  original  judgment  to  en* 

force  contribution ••*....  1486 

against  executor,  etc.,  not  a  lien  on  decedent's  realty,  unless, 

etc V .••  ^^23 

inference  in  creditor's  action  on  realty  not  aliened  over  in- 
dividual debt  of  heir,  etc 185f5 

in  creditor's  action  not  lien  on  realty  aliened  before  notice 

of  tts  pendens  or  entry 185.1 

lat  affected  by  order  exempting  insolvent  from  arrest  or  im- 
yrlionmcnt. .•*..*•  2196 
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INDEX. 

ni.   As  AFFECTED    BY    PASTZTXOK. 

lienors  may  be  made  parties  !n  partition .•• 1539,  1541 

reference  to  inquire  aa  to  partition •... 1561 

publication  of  notice  to  prove    liens 1562 

direction  for  sale  free  from  lien  of  debts  of  decedent 1538 

on  actual   partition*   lien   on   undivided   share   attaches   only 

to  part  assigned  to  share 1540 

payment  into  court  to  satisfy  liens  on  shares  of  property  sold.  1563 

application  by  lienor  for  money  paid  into  court 1564 

payment  and  satisfaction  Of  liens  on  shares  of  lands  sold.  1565,  1580 
final  judgment  confirming  sale   bars  liens  not  proved   after 

notice. 1578 

IV.   As  AFFECTED   BY  ACTION  FOR    DOWEK. 

inferior  liens  attach  to  residue  on  admeasurement 1615 

reference  to  ascertain  prior  to  sale  to  pay  dower  in  gross. . . .  1621 

property  may  be  sold  tree  from  or  subject  to  liens..... 1622 

Life  Biitates. 

See,  also,  "  Life  Tenant.** 

division  in  partition  when  life  estate  exists  In  undivided  share.  1553 
investment  of  proceeds  of  land  sold  in  partition  paid  into  court 

for  benefit  of  life  tenant 1583 

action  for  waste  against  tenant  for  life 1651 

forfeiture  of,   for  malicious  waste 16^ 

life  tenant  holding  over  liable  for  full  profits 1694 

•ale  of  life  estate  of  infant  or  incompetent  for  gross  sum 2368 

Ij1/«  Tenant. 

Proceedings  to  discover  death. 

petition  for  production  of  tenant. 2302 

contents  of  petition   2308 

service  of  petition  and  notice 2304 

when  commission  to   issue 2305 

order  to  produce  before  court  or  referee 2306 

service  oi  order  to  produce 2306 

hearing  before  referee 2306 

powers  of  referee 2306 

compensation  of  referee 2306 

habeas  corpus  to  produce  life  tenant 2307 

report  of  referee    2306 

dismissal  of  petition  on  production  or  proof  of  existence....  2309 

costs  on  dismissal  of  petition 2300 

deemed  dead  if  not  produced  and  existence  not  proved 2310 

order  to  let  petitioner  into  possession 2310 

commission  to  issue  if  life  tenant  without  the  state 2311 

dismissal  for  failure  of  petitioner  to  take  out  commission....  2311 

open  commission  may  issue  without  interrogatories 231*^ 

return  of  commission   2312 

petitioner  to  give  notice  of  execution  of  commission 231o 

service  of  notice  of  execution  of  commission 2313 

powers  of  commissioner   2314 

life  tenant  must  be  produced  before  commissioner 2314 

taking  of  testimony  before  commissioner 2314 

proceedings  on  return  of  commission 231E 

costs  of  proceeding 2316 

restoration  of  property  on  proof  of  existence  of  life  tenant. .  2317 

action  by  person  evicted  for  rent**  and  profits 2318 

order  presumptive  evidence  only  in  ejectmet.^ 2S18 
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lilmltatlODii  of  ActlonH. 

cases  included   within  the  statute 414 

special  proceedings  included  within  the  statute 414 

state  subject  to  same  limitations  as  private  persons 889 

against  non-resident  on  demand  barred  at  domicile   390 

cause  of  action  arising  in  another  state 390a 

hank  notes  and  bills,  etc.,  used  as  money  excepted 393 

cause  of  action  barred  by  statute  cannot  be   used  as  defence  or 

counterclaim   .   .  ^ 397 

presumption  of   satisfaction   of  Judgment    376 

must   be   pleaded    418 

pleading  presumption  of  payment  of  judgment  378 

L   FOK    KBAL   PKOPEK-rr. 

by  state .,.. 892 

by  grantee  of  state 363 

after  annulling  patent  or  grant 864 

seizin  within  twenty  years  necessary 865,  866 

within  twenty  years,  action  for  dower 1596 

within  one  year,  ejectment  for  encroaching  wall.  * 1499 

entry  effectual  only  when  action  begun  within  one  year 867 

possession  presumed  from  legal  title ..•.«...  868 

occupation  presumed  to  be  under  legal  title 368 

adverse  possession  under  written  instrument  or  judgment....  369 

wnat  constitutes 370 

adverse  possession  not  founded  on  written  instrument 371 

wnat  constitutes 372 

relation  of  landlord  and  tenant  presumed  to  continue •.  873 

rifl^t  of  possession  not  affected  by  descent  cast..... ••  874 

disalniities  from  infancy,  insanity  and  impriaonment ••  875 

IL  ACTXOKS  OTRSa  THAN  TO  tZCOTEk  tXAL  nOmTT. 

1.  Within  twenty  years. 

sealed  instruments. ••• •• ••••    881 

to  redeem  from  mortgaee ••• •• 879 

on  judgment  of  court  of  record ••••••••••••••    876 

I 

i  t.  Within  ten  years. 

!  actions  not  otherwise  provided  for • 888 

j  by  state  to  recover  public  funds •••••  1973 

proceedings  supplementary  to  execution 2435 

application   to   vacate   or  modify   decree  of   probate   of 
heirship 2658 

flL  Within  seven  years, 

application  for  leave  to  defend  after  judgment  by  default 
on  service  by  publication • ••    445 

4i  Within  sU  years, 

alfflple  contracts 882 

to  recover  chattel   •••• •••••• •  882 

for  fraud.  . • 382 

to  establish  will 382 

injury  to  property • • 382 

personal  injury •••••.•••••••  382 

judgment  of  court  not  of  record.. ••••••••  382 

docketing  transcript  of  judgment  of  justice'a  court.  •••••  8017 

Ik  Within  Hve  years. 

to  annul  marriage  ••••••••••••••••••••••  1752 

divorce. • • ••  1768 

C  Within  four  years, 

action    tinder    unproved    will    against    pnrchaaer    from  ^^ 
heir. 9628,  THt 
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INDEX. 

ItimliailonB  of  Aettons  —  Continued* 

II.  Actions  othu  tban  to  ^scover  ksal  ntopntTT  —  Contintic<L 

7.  IVithin  three  years, 

a8:amst  executors,-  etc.,  to  recover  chattel 383 

for  taking  or  detaining  personal  property 383 

for  personal  injury  resulting  from  negligence. 383 

for  penalty  to  person  aggrieved 383 

for  penalties  against  directors  and  stockholders  of  banks 

and  moneyed  corporations 3M 

against  constable  for  official  acts  or  omissions 383 

for  non-payment  of  money  collected  on  execution 383 

proceedings  to  sell  real  property  to  pay  decedent's  debts.  2750 

8.  Within  two  years. 

for  causing  death  by  negligence •••.••••..•  1902 

for  damages   for  encroaching  wall •• 1490 

assault  and  battery   ••..•.....• 384 

criminal  conversation 384 

false  imprisonment.  •   •.•••....•••••..•••• 384 

forfeitures  to  state   ...•.• •• •• 384 

libel 384 

malicious  prosecution • 384 

malpractice • 384 

penalties  to  the  state........ 384 

by  state  for  penalty  recoverable  by  any  person  who  may 

sue 387 

seduction.  •  . • ••••• 384 

slander •...  384 

to  revoke  probate  of  will ,...  2653a 

motion  to  vacate  judgment  for  error  in  fact. •••••••••••  1280 

9.  Within  one  year. 

ejectment  for  encroaching  wall 1480 

for  seizure  of  strays « 8107 

penalty  recoverable  hjr  any  person  who  may  sue........  387 

against  sheriff  for  omcial  act  or  omission • 38R 

against  coroner,  for  official  act  or  omission 885 

against  officers  other  than  sheriff,  etc.,  for  escape 385 

application  to  surrogate  to  revoke  probate  of  will 2648 

motion  to  vacate  judgment  for  irregularity. •  •  1282 

10.    H'itl'.itt   sir   months. 

on  rlairn  rcicctnl  by  executor  or  administrator 1^^ 

notice  of  claim  against  state 264 

11.  Within  four  months. 

relief  by  certiorari  to  review  determination.. •••  8126 

12.  Within  three  months. 

by  claimant  for  taking  chattel  in  replevin. ••••••  •••••••  1710 

III.  Disabilities. 

must  exist  when  right  of  action  accmes •••••• 408 

several,  no  limitation  until  all  removed. •.••.••••••••••••••  408 

of  aliens  during   war «•»•••.••.•••  404 

of  next  of  kin,  legatees  and  creditors ..••••••.. 382 

by  infancy,  insanity  and  imprisonment  for  crime 886 

in  action  to  revoke  probate  of  will ••..  2668a 

In  action  against  purchaser  from  heir,  or  devises  under  un- 
proved will .....••* 2628 

on  application  for  certiorari  to  review  determination 2126 

in  action  for   dower .• ..•.....•.•»  1506 

•n  motions  to  vacate  judgments  for  irregularity  or  error  In 

fact  •  •  2381 

1818 


Umltattona  of  Aotloaii  —  Conttnued* 

IV.  Interruption  and  suspension. 

partial  payment  avoids  presumption  of  payment  of  |ildgtaMl«  tVf 

avoiding  effect  of  return  of  execution  partly  aatiaficd 877 

adcnowledgment  or  new  promise  to  be  in  writiiiff •  •  896 

of  action  for  dower  by  written  acknowledgment..... •• 1696 

when  admission  of  executor,  etc.,  does  not  prevent  running 

against  proceeding  to  sell  decedent's  real  property 2756 

by  action  against  unincorporated  association • 102S 

by  death  of  creditor 408 

of  debtor 408 

where  debtor  dies  within  state 408 

without  the  state 301 

absence   from  state   401 

concealment  within  state  401 

period  occupied  by  action  to  recover  property  of  decedent. . . .  403 

by  futile  submiesion  to  arbitration 411 

stay  by  injunction  or  other  order  excepted 406 

cause  of  action  pleaded  as  defence,  etc.,  in  discontinued  ac- 
tion   412 

termination  of  action  otherwise  than  by  judgment  on  merits. .  405 

reversal  of  judgment 406 

claim  of  executor,  etc.,  against  estate. • 2731 

V.  When  action  accrues;  computation  or  period. 

periods  to  be  computed  from  accruing  of  right  to  relief 416 

when  demand  essential  to  cause  of  action 410 

computation    when    defendant   without   state  on    accruing   of 

cause • 401 

actions  by  executors,  etc,  to  recover  personal  property 392 

when  cause  accrues  on  current  account «...  386 

on  covenant  of  seizin  or  against  incumbrances 381 

by  legatee  against  executor  for  legacy 1819 

by  principal  against  agent,  for  misconduct 407 

VI.  Commencement  of  action. 

court  cannot  extend  time  for  commencement  of  action .......  784 

by  service  of  summons 398 

attempt  to  commence  equivalent  to  commencement 399 

requisites  of  attempt  to  commence 390 

I       in  court  not   of    record 400 

service    of    summons    by    publication    after   attempt   to    com- 
mence.   488 

presentation  of  petition  to  surrogate  is  commencement  within 

sUtute. 2617 

lilQUors. 

not  to  be  sold  in  court>house  during  sittings 82 

punishment  for  illegal  sale  in  court-house 88 

not  to  be  sold  or  used  in  jails 128 

permit  to  use  liquors  in 129 

justice's  court  not  to  be  held  in  room  where  traffic  in  U^or 

authorized ...».••.•••••••.•....  2868 

Lt«  Pendenii. 

See  "  Notice  of  Pendency  of  Action.** 

Llvingraton  ConntT'* 

stenographer  for  county  court ••••••••>••••  •«s«*»««.«  861 

allowance  to  grand  and  trial  jurors   •*••••....  8314 

Loan  Companleii. 

excepted  from  provision  for  voluntary  dissolution 2420 

423  1313 
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INDBX. 

iMum  Island  City,  City  Court  of. 

is  a  court  of  record  • • ••••••••••        % 

KfOUt  Doenmentii, 

supplying  lost  papers  and  pleadings ••     736 

proof  of    loss   and    contents    of    instrument    for   payment    of 

money  on  entry  of  judgment  by  default ^^^^ 

action  to  establish  lost  will lo6| 

evidence  required  to  establish  lost  or  destroyed  will.. 18m 

action  upon  lost  bills  and  notes ; JSII 

indemnity  to  be  given  on  judgment  or  lort  bill  or  note.........   1917 

state  ana  its  ofiKers  may  recover  on  lost  bill  or  note  without 

giving  indemnity • JSo? 

probate  of  lost  or  destroyed  will 2821 

jurisdiction  over  custody  of  person  and  care  of  property 2820 

appointment,   powers  and   duties  of  committee   of  person   and 
property,  see  **  Committek  of  Paasoir  and  Profekty  op  In- 
competent Persons." 
special  proceedings  to  sell,  mortgage  or  lease  real  property,  see 
"  Sale  of  Real  Property." 

to  be  discharged,  if  arrested •'>54 

cannot  be  fwrty  to  submission  to  arbitration 2385 

acceptanoe  of  dower  in  gross  in  lands  sold  for  decedent's  debts  2793 

application  to   release   inchoate   dower  right   of 2351 

oraer   on    application 2S81 

court  may  compel  specific  performance  of  contract  made  by..   2344a 

L  Service  of;  appearance. 

service  of  summons  on' 426 

may  be  dispensed  with  by  order 429 

on  person  designated  in  order 427 

designation  of  person  to  receive  summons 427,     428 

service  of  summons  on  committee  by  publication 438,     439 

appointment  of  special  guardian  ad  litem 428 

special  guardian  ad  litem  excludes  committee  from  control...     428 

service  of  citation  from  surrogate's  court  on 2528 

desiflpation  of  person  to  receive  citation 2S27 

appointment  of  special  guardian  by  surrogate 2SS0. 

of  special  ^ardian  ad  litem  to  exclusion  of  committee.  2527 
notice  of  application  to  surrogate  to  appoint  special  guardian.  253t 
appearance  of,  in  condemnation  proceeding 8363 

II.  Limitations  of  actions  against. 

disability  by  insanity  excepted  from  limitation 876,     396 

to  move  to  vacate  judgment  1291 

rights  saved  against  judgment  of  ejectment  by  default 1527 

action  for   dower 1596 

new  trial  of  action  to  determine  claim  to  real  property 1646 

application   for  certiorari  to   review  determination 2126 

III.  Supervening  insanity  as  affecting  testimony  and  procbro- 

ings. 

testimony  at  former  trial  of  party  since  insane »§!9 

on  submission  to  arbitration 2382 

testimony  on  probate  of  person  since  become  insane  admissible 

on  application  to  revoke   2651 

remaining  executors,  etc.,  may  act,  if  one  becomes  insane. . .  2692 

revocation  of  letters  of  sole  executor,  etc.,  for  inanity 2693 

proceedings  on  appeal  from  justice  who  becomes  insane 3036 

IV.  Action  to  annul  marriage  of. 

lunacy  ground  for   annulling  marriage 1743 

action  by  relative 1747 

action   by   next   friend    174S 

legitimacy  of  issue  of  marriage 17^9 

order  allowing  next   friend  to  sue 1756 


INDEX 

Lunatic*  -^  Continued* 

V.  Action  to  comfxl  convxtancb. 

when  maintainable. .••.••••••••••••• It45 

who  may  maintain ••• 2346 

committee  may  be  directed  to  execute  conveyance 2847 

VI.    PxaXITION    BY  AGREEMENT. 

application  by  committee  for  authority 1590 

contents  of  petition 1591 

notice  of  application 1591 

to  superintendent  of  state  institution 1590 

court  may  authorize  lows 

^    authority  to  committee  to  execute  releases 1592 

effect  of  releases  158a 

M. 

Mail. 

service  of  summons  by 436,  440 

service  of  papers  on  attorney  by '  797 

on  attorney  residing  in  another  state ..* 60 

^miMr  t'-ra  — htn  rnr ^ ^          '* J   ^J"  — '*         796 

time  for  service  of  notice  of  trial  by 708 

deposit  of  papers  in  branch  post*office  in  New  York  city 801 

return  of  deposition  by 907 

Maltcionn  Prosecution. 

included   In   term  "  personal  injury  " 8843 

limitation  of  action 884 

costs  when  recovery  is  less  than  $50 8228 

excepted  from  jurisdiction  of  iustice's  court 2863 

of  Troy  justice's  court 8223 

of  Albany  city  court 8228 

Malpractice. 

limitation  of  action 884 

order  of  arrest  in  action  for 549 

in  justice's  court  2896 
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L    GENSaAI.  PROVISIONS. 

a  state  writ  1991 

for  general  provisions,  see  V  Writs." 

when  granted  at  special  term 2068 

at  term  of  appellate  division • 2069 

return  to  first  writ 2073 

failure  to  make  return  punishable  as  contempt 2073 

oral  pleadings  abolished   2080 

general  rules  relating  to  pleadings  applicable 2«J80 

writ  and  return  not  required  to  be  verified 2080 

to  be  amended  only  by  leave  of  court 2080 

cannot  be  stricken  out  as  sham 2080 

copy  writ  or  return  not  required  to  be  served  on  attorney. .  2080 

preference  of,  on  calendar 792 

alternative  or  peremptory • .•••.  2067 

U.  Alternative  writ. 

how  granted •. •«.•• 2067 

mode  of  service  2071 

on  court  or  judges  • • 2071 

on  corporation 2071 

on  board  or  body  other  than  corporation 2071 

where  returnable 2072 

notion  to  set  aside  writ 2075 

service • • .  •  9078 
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INDBX. 

M»ndainii«  —  Continued. 

II.  Alternative  writ  —  Continued. 

form  of  alle^tions  • «• ••••••••• 2079 

joinder  of  gnevanc«fl •..•.•.•••••••••• 207$ 

demurrer  to  writ ....••..• ••••  2073 

grounds  of  demurrer   t ^^^ 

demurrer  to  part  and  return  to  part .....•••. 207tf 

how  return  made • 2074 

form  of  denials  and  allegations  in  return 2077 

defences  in  return  to  be  separately  Stated  and  numbered. . . .  2077 

further  return  cannot  be  compelled « 2fftH 

demurrer  to  return 2078 

service  of  notice  of  filing  return  or  demurrer. 2081 

after  issue  joined,  proceedings  are  same  as  in  action........  2082 

when  issue  of  fact  arises 2079 

issues  of  fact  triable  by  jury 2063 

where  issue  of  fact  triable 2064 

from  appellate  division,  where  issue  of  fact  triable 2084 

where  issue  of  law  triable. • 2065 

rendition  of  verdict,  decision,  etc 2083 

final  order  may  be  entered  and  docketed  as  judgment 2082 

judgment-roll  on  final  order 2082 

final   order   in    favor   of  people   or  relator  must   award  per- 
emptory writ 2062 

recovery  of  damages  by  relator 2088 

costs  on  final  order  discretionary ••••.•...•••....  206G 

stay  of  proceedings ;  how  made 2069 

extension  of  time  to  make  return  or  do  other  act 2069 

appeal  from  final  order^ 2067 

stay  of  execution  pending  appeal • •..  2087 

III.    Perzmptort  writ. 

when  issued  in  first  instance • • 2070 

notice  of  application    ■ •  2070 

service  of  notice  of  application  on  boards  of  three  or  more..  2O70 

where  peremptory  writ  returnable. • 2072 

motion  to  set  aside  or  quash  writ •..« 2075 

service 2075 

how  return  made  to  peremptory  writ 2074 

to  issue  on  final  order  on  alternative  writ...... 20% 

costs  to  be  awarded  as  on  motion • • 208G 

not  to  exceed  $50  and  disbursements 2086 

stay  of  proceedings 2089 

extension  of  time  to  make  return  or  do  other  act..... •  20S9 

fine  for  disobedience  by  public  officer  or  board 20S>0 

appeal  from  final  order • ••.••.••••••.  2087 

stay  of  execution  pending  appeal • *•.••••.•••  2087 

Mandate* 

defined S34C 

^'  summons  deemed  mandate •••......     41S 

requisition  in  replevin  deemed  mandate • XQM 

disobedience  to,  a  civil  contempt 14 

Abuse  of,  a  civil  contempt 14 

duties  of  sheriff  as  to  service  and  execution  of . . .  -  .  ^ 100-119 

of  surrogate's  court;  how  executed  and  returnable 2515 

of ■  justice  of  peace ;    rckquisites S135 

blanks  prohibited.  .   • •••••   8135 

deputizing  private  person  to  execute.  ...•»  ••« 3156 

constable  to  execute  in  person ••••.••.•■•.•..••   3167 

sheriff  to  act  when  execution  resisted. •••»••• 8158 


Ifoaafaetvrtnr  Corporatlonn. 

««rUla  employees  exempt  from  jury  senri08« 
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Mays. 

on  file  In  New  York  eountjr  for  twenty  yeart  pretumptive  evi- 
dence. • 965 

Iff  CITY  COURT  or  NSW  YORK. 

jurisdiction ••• 817 

order  of  arrest  8177 

rules  reguLatixiff  arr'^st .....* 8177 

contents  of  order  of  arrest • 3178 

service  of  summons  and  order  of  arrest 3179 

execution  of  order   3179 

bail  or  deposit  before  return 8180,  3181 

after  return 3182 

custody  of  defendant  3183 

return  of  sheriff  '. 3184 

appearance  and  proceedings  after  return 8165 

pleadings  may  be  oral  or  written 3185 

demand  for  jury  trial '..  3185 

preference  of  trial 3186 

trial ^ 8186 

ordinary  action  may  be  brought  for  like  cause 8187 


breach  of  promise,  see  "  Breach  of  Promise  to  Marrt." 

original  certificate  of,   presumptive  evidence....... ..••     924i 

original  record  of,  presumptive  evidence 928 

certified  copy  of  certtfieate  or  record  presumptive  evidence 928 

after  divorce  for  adultery 17C1 

action  for  divorce,  see  "  DtvoRCE." 

for  separation,  see  "  Separation." 
Action  to  annul. 

by  woman  married  under  sixteen 1742 

causes  for  annulment   . . « • > 1748 

who  may  sue  on  ground  that  party  under  a^e  of  consent. . . .  1744 

on  ground  that  former  husband  or  wife  living 1745 

legitimacy  of  issue  of  marriage  annulled  because  former  hus- 
band or  wife  living   1715 

because  parties  under  age   1749 

by  relative  on  ground  of  idiocy 1716 

by  relative  of  lunatic   .^ 1747 

by  next  friend  of  idiot  or  lunatic^  *•;*.* 1748 

legitimacy  of  issue  of  marriage  with  idiot  or  lunatic 1749 

on  the  ground  of  force,  duress  or  fraud 1750 

custody  and  maintenance  of  issue  of  marriage  annulled  for 

force  or  fraud ; 1751 

who  may  maintain  on  ground  of  impotency 1752 

to  be  brought  within  nve  years 1752 

nature  of  action  to  be  indorsed  on  summons 1774 

service  of  summons  by  publication 438,     430 

proof  of  service  of  summons 1774 

when  and  how  Issues  referred 1012 

trial  and  proof  of  facts 1753 

right  to  jury  trial   ; 1753 

on    reference    testimony    and   proceedings   to   be   certified    to 

court  with  report 1220 

on  reference,  judgment  to  be  rendered  by  court 1229 

entry  of  judgment  by  default   1774 

entry  of  interlocutory  tudgment    1774 

final  judgment  after  three  months 1774 

conclusive  effect  of  judgment 1754 

order  allowing  next  friend  of  idiot  or  lunatic  to  sue 17r»5 

interlocutory  judgment  may  award  costs 1774 

docketing  judgment  for  costs 1774 

execution  on  interlocutory  judgment  for  costs,  when  to  issue.  1774 

Mftrrted  IVoinan. 

may  sue  or  defend  as  if  single • 450 

may  confess  judgment 1273 

damages  to  person,  estate  or  character  *>-^  leoarate  property...  450 


INDEX. 

Majrrl«d   'Woman  —  Contlnaed. 

husband  not  proper  party  in  action  for  tortious  act  of  wife....     450 

judgment  for  or  against   120ff 

homestead,   exemption   of    1399-1403 

may  release  to  husband  inchoate  dower  in  property  in  partition.  1571 

damages  for  slander  are  separate  property 1906 

distribution    of    estate    of     2734 

appointment  of  ipardian  of  property  of  infant 2821 

petition  for  appointment  of  guardian  2822,  2S24 

guardian  of  person  not  to  be  appointed 282.3 

Slajrshal. 

appointment  of,  by  court  of  claims 206 

to  execute  certain  mandates  of  N.  Y.  city  court 9S9 

fees  of,  on  execution  of  mandates 339 

limitation  of  action   for  non*payment  of  money  collected 383 

Master  and  Servant. 

employee  of  party  disqualified  as  juror  1180 

summary  proceedings  to  dispossess  employee  2*231 

collection  of  wages  of  working  women 3187 

judgment  for  wages  enforceable  against  earnings,  trust  income, 
etc 1391 

Materialman.  

defined • ••••••••  3399 

Matrimonial  Actions. 

action  to  annul  marriage,  see  '*  MABifAOli'* 
for  divorce,  see  **  Divorol" 
for  separation,  see  "  Sbtaxatiov.** 

Mayor. 

of  New  York  may  change  place  of  holding  court 42 

of  city,  other  than  New  York,  may  act  in  surrogate's  absence 
on  petition  for  discovery  of  property-  withhdd 2708 

Mayor'*  Court  of  Hudson. 

See  "  Hudson,  Mayoa's  Couat  or  tbs  Cxtt  ov.* 

Meel&anies'  Itiens. 

I.   GXMBRAL  PaOVISIOMS. 

purpose  of  title   •,. ....••• 3896 

definitions. 339B 

to  be  enforced  by  action 33W 

jurisdiction  of  action 3399 

of  N.  Y.  city  court  315 

of  city  court  of  Yonkers 3203 

enforcement  under  contract  for  public  improvement 34<10 

provisions  apply  to  courts  of  record  only  except  as  otherwise 

provided 3401 

Jireference  over  contractors   3414 

ndgment  for  delivery  of  property  in  lieu  of  money 3415 

foreclosing  lien  on  public  improvement 3418 

foreclosing  lien  on  railroad  property ...«. • 3419 

II.  In  courts  op  record. 

consolidation  of  actions  by  different  lienors.... 3401 

joinder  of  lienors  as  plaintiffs. ......  • •.••... 3402 

necessary  parties  defendant • 3402 

waiver  of  defendant's  lien  by  failure  to  plead 3402 

equities  of  lienors  to  be  determined 3403        \ 

costs  and  disbursements   341 1 

judgment  for  debt  on  failure  to  establish  lien 3412 

offer  to  pay  into  court •••*••.•••  MU 

1818 


INDBX. 
f 

Meel&ABlcs'  Llenii  —  Contlnneil. 

II.  In  COUST8  or  record  —  Continued. 

judgment  for  deficiency  •••••••••• 8416 

notice  to  lienor  to  begin  action 8417 

cancellation  for  failure  to  begin  action • 3417 

III.  In  courts  not  op  record. 

action  to  be  commenced  by  personal  service  within  state 8404 

complaint  to  be  verified 8404 

necessary  allegations 8404 

form  and  service  of  summons 3404 

substituted  service  of  summons'  3405 

joinder  cf  issue  by  verified  answer 8406 

judgment  by  default 3406 

trial  of  issues 3407 

enforcing  judgment  for  defendant 8407 

executions > 8408 

appeals  from  judgments   8400 

filing  transcripts  of  judgments 3410 

costs  and  disbursements  ,•■•• ••• 3411 

offer  to  pay  into  court r 8418 

Sfllltia. 

action   by   attorney-general   to  try   title  to  or    forfeit   military 

office,  sec  "  Quo  Warranto." 

governor  may  order  out  to  assist  sheriff 107 

sheriff  may  require  aid  of,  to  overcome  resistance 104 

pay,  pensions,  rewards,  arms,  etc,  exempt  from  execution,  1303,  8028 

no  fee  for  administering  oath  to  officers 3289 

officers  and  privates  exempt  from  jury  service 1030,  1081,  1127 

proof  of  exemption 1062,  1128 

persons  honorably  discharged  after  five  years'  service  exempt 

from  jury  service   1030,  1081,  1127 

proof  of  exemption   1082,  1128 

officers  to  certify  to  jury  commissioner  in  New   York  persons 

performing  military  duty 1083 

BHademeanor. 

punishment  of  misdemeanors  created  by  act 8846 

sale  of  liquor  in  court-house  of  court  of  record 82,      83 

unlawfully  practicing  as  attorney  in  New  York  citv 64 

permitting  person  to  practice  unlawfully  in^  New  York  city. ...       64 

suspension  or  removal  of  attorney  on  conviction 67 

deceit  or  collusion  of  attorney 70 

purchase  of  claim  by  attorney 73,      7S 

illegally  inducing  business   ..^ 74.      75 

defence  of  prosecution  by  former  prosecutor 80 

by  partner  of  prosecutor   78,       80 

refusal  to  assist  sheriff  when  commanded 106 

failure   to    separate  civil   and   criminal  and    male  and    female 

prisoners 12!S 

illegal  sale,  etc.,  of  liquors  in  jail 180 

permitting  prisoner  for  contempt,  etc.,  to  go  at  large 157 

assisting  or  conniving  at  escape 159 

refusal,  neglect  or  delav  of  officer  to  make  search 961 

false  certificate  of  physician  to  juror  in  New  York. 1120 

bribery  of  officer  by  juror  in  New  York 1122.  1123 

concealment  of  offer  to  take  bribe  from  juror  in  New   York 

county.  .  .   .*» - .  1124 

wilful   neglect   of   duty   by   commissioner   of  jurors   of   Kings 

county. 1159 

refusal  of,  or  false  information   to  commissioner  of  jurors  of 

Kings  county.  . 1160 

suppression  of  jury  notice  in  Kings  county. .  .^ 1160 

physician  giving  false  certificate,  etc.,  to  juror  in  Kings  county.  1161 
fmrduse  of  property  by  officer  making  sale,  etc....* 1679 

1319 


INDBX. 

IHadcmesiior  —  Contfnned. 

vexatious  and  unauthorized  suit  !n  same  of  another  or  flctltious 
person 19M 

refusal  of  usurper  to  deliver  books,  etc.,  after  judgment  of 
ouster 1052 

illegally  reimprisoning  prisoner  discharged  on  habeas  corpus  or 
certiorari 2061 

concealing  prisoner  to  avoid  habeas  corpus  or  certiorari..  2052,  2063 

failure  of  justice  of  peace  to  pay  over  money 3163 


• 


waiver  of  misnomer  of  corporation 1777 

of  defendant  in  action  against  stockholders 1813 

of  member   of  unincorporated   association    does   not  afPcct   lia- 
bility of  other  members. ., 1924 

habeas  corpus  and  certiorari  to  inquire  into  detention  not  to  be 
disobeyed  for. 2024 

Hlatmlce. 

in  writ  or  process « 24 

defects  cured  by  verdict,  etc.,  and  judgment. 721 

to  be  corrected  by  court 722 

J>ower  of  court  to  amend  process,  pleadings,  etc 723 
mmaterial  errors  to  be  disregaraed 723 

relief  within  one  year  against  defaults  by  mistake,  etc 724 

,  correcting,  in  surroptc^  court 2538 

in  condemnation  proceedings  721-730,  8368 

bank  notes  and  bills  used  as  money  excepted  from  atatute  of 

limitations.  .. ••...     383 

execution  may  be  levied  on....^. • • 1410 

bank  bills,  bonds,  etc.,  how  levied  on 1411 

Monroe  Coiinty. 

jail    liberties    for    145 

stenographer    for   county   court   of 861 

surrogate  not  ti)  act  as  referee  or  practice  as  attorney 2495 

compensation    of   stenographers   in    surrogate's   court 2513 


proceedings  to  mortgage  corporate  real  property,  see  ** 
TioNs;  '*  *'  Sale  o9  keal  PnorfiHTY." 

special  proceedings  to  mortgage  real  property  of  infant  or  In- 
competent person,   see  '*  Sale  of  Rkal  PaoFBiTf,** 

foreclosnrc   by  notion,   see  "  Forbclosurb." 

by  arlvertisement,   sec   **  Foreclosxthb.** 

when  receiver  appointed  without  notice TM 

V  limitation  of  action  to  redeem  from S7V 

purchase-money,  ranks  prior  to  judgment 12B4 

of  exempt  homestead 1404 

equity  of  redemption  not  to  be  sold  on  execution  for  mortgage 

f  debt 1432 

indorsement  on  execution   1433 

aatisfsction  on  redemption  by  mortgagee  of  realty  sold  on  exe- 
cution   1463 

evidence  of  right  of  mortgagee  to  redeem  realty  sold  on  execu- 
tion  ; 1465 

ejectment  cannot  be  maintained  on 1486 

mortgagee  of  lease  may  pay  arrears  of  rent  after  judgment  of 
ejectment 1508.  1500 

to  secure  credit  for  purchase  money  of  lands  sold  in  partition. .  1574 

1575 

▼oid«  If  made  after  petition  for  voluntary  dissolution  of  corpo- 
ration  2430 

deemed  assets  in  hands  of  executors,  etc , . .  2713 

decree  to  mortgage,  to  pay  decedent's  debts 2760 

by  heir,  etc,  not  affected  by  unproved  will  after  four  years.  •  • .  2777 


Motioa* 

definition .., •.••..••••. •• 76T 

to  whom  made  , 768 

on  default  of  appearance 768 

on  appearance  of  one  or  more  defendants 768 

in  New  York  city   770 

in  supreme  court  where  heard 76d 

in  first  judicial  district 76R 

transfer  of,  to  another  judge 26,  771 

renewing  after  denial   776 

leave  to  withdraw  motion  for  judgment 777 

renewing  denied  motion  before  another  judge  is  contempt 778 

withdrawing  motion  for  judgment  without   leave  is  contempt. .  778 

notice  of,  to  be  eight  days 780 

in  N.  Y.  city  court 3161 

of  application  for  judgment  on  frivolous  pleadings...*...  537 

order  to  show  cause  returnable  in  less  than  eight  days 780 

affidavit  to  be  served  with  order  to  show  cause 782 

taking  deposition  for  use  on 885 

reference  of  questions  of  fact  arising  on 827,  1015 

in  city  court  of  New  York 3172 

\n  proceedings  be;gun  by  state  writ 1097 

costs;  collection 770 

in  surrogate's  court   2556 

execution  for 770 

stay  for  non-payment  of. 770 

taxation  of,  on  final  judgment 770 

proceedings  to  punish  for  contempt  not  affected 770 

may  be  awarded  absolutely  or  to  abide  event 3236 

to  abide  event 770 

amount;  drsbursements  allowed  3251 

Municipal   Corporation*. 

excepted  from  judicial  supervision    ..,.,.,.• 1804 

not  subject  to  action  by  state  to  annul  corporation 1804 

to  dissolve , 1^^ 

when  taxpayer  may  sue  to  redress  municipal  wrong. IJ^ 

service  ot   summons  on 4,^1 

of  certiorari  on 21.'?0 

jurors'  not  disqualified  because  residents  or  taxpayers 1170 

order  of  arrest  in  action  for  funds,  etc.,  of  519 

attachment  in  action  to  recover  funds  of 637 

judgment  stayed  on  appeal  without  security,  unless  ordered 1314 

not  required  to  give,  security  for  provisional  remedies,  etc 1900 

liability    in   damages   for   arrest,   attachment   or   injunction    im- 
properly granted 1900 

action  for  cutting  trees,  etc.,  on  lands  of  municipality...   1667,  1668 
costs  not  awarded  against,  unless  claim  presented  before  action.  3245 

prqpf  of  ordinances,  by-laws,  etc 041 

acuuii  ».>  enforce  lien  under  contract  for.  public  improvement.   3400 
iudgment  foreclosing  mechanic's  lien   on  public  improvement. .   3418 

public    improvement  "    defined 3308 

execution    again<tt   wasres   of   employees,    etc ! .    1301 

proof  of   payments   by OClc 

Action  by  state  to  recover  pitbltc  funds. 

state  may  sue  in  courts  within  the  state 1960 

excepted  from  jurisdiction  of  justice's  court ?S63 

orders  or   interlocutory   judgments   in   other   actions   may  be 

vacated 1970 

other  actions  may  be  stayed 1070 

parties  to  other  actions  may  be  brought  in 1070 

State  may  sue  in  foreign  courts 1071 

cause  of  action  transferred  to  and  vested  in  statt 1072 

action  limited  to  ten  years 1073 

disposition  of  proceeds  of  action 1074 

petition  by  municipality,   etc..  claiming  proceeds ,  1075 

attorney-general  to  bring  action 1076 

to  be  brought  in  name  of  people 1964 

1^21 


^ 


INDEX* 

M«Blelpal  Court*. 

See  **  Buffalo.  Municipal  Court  of  thb  City  of;  "  "  Nxw 
York  Municipal  Courts;  "  "  Rocubstsr,  Mumicipal  Court 
OF  ths  City  of;  "  '*  Syracusb,  Mukicipal  Court  of  thb 
City  of." 

ir. 

See,  also,  "  Unknown  Parties.'* 

when  defendant  may  be  desisrnated  by  fictitious  name 451 

in  justice's  court 2284 

mistake  in  name  of  juror  cured  by  judgment  on  verdict,  etc. . .  T21 

of  officer  cured  by  judgment  on  verdict,  etc 721 

of  parties  cured  by  judgment  on  verdict,  etc T21 

power  of  court  to  correct  names  of  parties 723 

waiver  of  misnomer  of  corporation    1777 

misnomer  of  stockholder  defendant  in  action  against  stockhold- 
ers    1813 

of  member  of  unincorporated  association  docs  not  affect 

liability  of  ot  her   members    1824 

habeas  corpus  and  certiorari  to  inquire  into  detention  not  to  be 

disobeyed  for  misnomer 2024 

judgment  against  party  by  fictitious  name  not  a  lien 1251 

amendment  of  judgment  against  party  by  fictitious  name 1251 

Application  for  change  of. 
petition  by  individual 2410 

of  infant  by  guardian  or  next  friend 2410 

corporation  may  petition    2411 

petition,  etc.,  to  be  filed  with  secretary  of  state 24U 

reservation  of  proposed  new  name 2413 

superintendent  of  banks  to  approve  change  of  name  of  bank.  2411 

of  insurance  to  approve  change  of  name  of  insurance 

company    JMll 

railroad   commissioners   to   approve   change   of   name  of   rail- 
road  company " 2411 

certificate  of  ^lecretary  of  state  that  proposed  name  does  not 

conflict  with  other  corporations 2411 

contents  of  petition   2412 

^tition  to  be  verified 2412 

notice  of  application  by  infant 2413 

by   corporation    2418 

i>rder  authorizing  change   2414 

to  be  entered  and  papers  filed 2414 

publication    2414 

affidavit  of  publication  to  be  filed  and  Recorded 2415 

order  changing  name  of  corporation   to   be  filed  with   secre- 
tary of  state    2414 

to   be   recorded   by  county  clerk 2414 

when  chanG:e  to  take  efltcct 2415 

validity   of    previous   proceedings   to   change  corporate   name 

saved 2415 

pending  actions  or 'proceedings  not  affected  by  change 2416 

new  name  may  be  substituted  in  pending  action  or  proceeding.  2416 

county  clerk  to  report  changes  to  state  officers 2417 

changes  of  name  to  be  published  annually  in  session  laws...  2417 

Nansaii  County. 

jail  liberties   Itf 

ffatlosstl  GvBvd. 

action    by   attorney-general   to   try   title   to   or   forfeit   military 

office,  see  "  Quo  Warranto." 

pay,  pensions,  rewards^  arms,  etc.,  exempt  from  execution 1393 

no   fee   for  administering  oath   to  officers   3288 

officers   and  privates  exempt   from  jury  service...    1090,   1081,  1127 

proof  of  exemption    108%  ^128 

persons   honorably   discharged   after   five   years'    service   exempt 

from  jury  service 1030,  1081,  1127 

proof    of    exemption 1062,  1128 

officers  to  certify  to   jury   commissioner  in   New   York  persons 

performing    mihtary    duty     1063 


!fst«r«llsatlon. 

N.  Y.  city  court  cannot  naturalize StS 

clerk's  fees  on 8303 

IfeeeautrleH. 

judgment  for,  enforceable  against  earnings,  trust  income,  etc..  1381 
Ifevllirenee. 

limitation  of  action  for  personal  injuries  resulting  from.......     383 

warrant  of  attachment  in  actions  for 035 

Action  roa  causinc  dsath  by. 

right  of  action  conferred 1802 

who  may  maintain   1902 

limited  to  two  years 1002 

for  whose  benent  1903 

"next  of  kin"  defined 1870,  1905 

interest  to  be  added  to  verdict*  from  date  of  death 1904 

Negotiable  Instrnmentii. 

See  *'  Bills  and  Notes." 

action  upon  lo9t  instruments 1917,  191Q 

extension  of  time  to  demur  or  answer  in  action  against  corpo-         * 
ration  on    ; ~ 1778 

order  for  trial  to  be  served  with  answer  or  demurrer  of  corpo- 
ration in  action  on 1778 

reservation  of  trial  terms  for  trial  of  actions  on 232 

BTe'frspsipers. 

fai»  report  of  public  proceedings  not  libelous 1907,  1908 

editors  and  reporters  exempt  from  jury  service....  1030,  1081,  1127 

proof  of  exemption 1062 

Ke'wv  Trial. 

I.  When  gbanted. 

in  court  of  claims 285 

on  appeal  from  judgment  of  court  of  claims 275 

for  failure  to  file  decision  within  time  limited 1010 

on  appeal  from  judgment  by  default  of  justice's  court 3064 

in  ejectment  as  of  right > 1525.  1528 

second  new  trial  in  discretion  of  court 1525,  1528 

on  judgment  by  default   1526,  1528 

not  of  right  in  action  to  determine  claim  to  real  property. . . .  1646 
on  trial  of  specific  questions  by  jury  may  be  granted  as  to 

some  only  of  questions  tried 1003 

after  jury  trial  of  proceedings  to  sell   decedent's  real  prop- 
erty to  pay  debt 2548 

in  New  York  county  after  jury  trial  of  proceedings  to  pro- 
bate will 2547 

II.  Motion  for. 

entry  and  collection  of  judgment  does  not  prejudice  subse- 
quent motion 1005 

final  judgment  not  stayed  by  motion 1005 

motion  for,  on  minutes  of  trial 999 

grounds  of  motion  999 

appeal  from  order  to  be  heard  on  case  settled 999 

to  appellate   division   after   interlocutory   judgment  rendered 

after  trial  by  court  or  referee 1001 

when  to  be  heard  and  decided  at  special  term 1002 

for  error  of  court  in  finding  of  fact  or  law  to  be  made  within 

time  for  ^peal 1002 

of  fact  to  be  made  to  trial  fudge  unless  dead,  etc 1002 

for  error  of  referee  in  finding  of  fact  or  law  to  be  made  to 

appellate  division 1002 

on  trial  of  specific  questions  by  jury 1003 

how  and  when  to  be  made 1006 


Mew  Trial  —  Contlmiecl. 

II.  Motion  for  —  Continued. 

for  new  hearing  after  trial  of  specific  questions  by  rtferi*. .  lOM 

how  and  when  to  be  made. 1004 

time  for,  on  judgment  of  ejectment  by  default 1526t  1528 

when  defendant  under  disability 152t,  1S28 

not  •flFected  by  taking  of  exception 1006 

may  be  heard  with  exceptions    1000 

when  exceptions  to  be  reviewed  on  motion  for W6 

motions  to  be  heard  at  special  term,  except,  etc 1002 

order   upon   motion   for    failure   to   file   decision   within   time 

limited 1010 

judgment  on  motion  to  appellate  division  in  first  instance...   1227 
stipulation    for    iiidgmcnt    absolute    on    afiirmanoe    o*f    order 

granting,  in  N.  Y.  city  court S191 

judgment  absolute  on  affirmance  by  X.  Y.  city  court  of  ord«r 

granting 315*4 

enforcement  of  restitution  upon  granting lOO.*! 

exceptions    heard    in   first   instance   by    appellate   division    on 

motion  for  new  lYial 1000 

appeal  from  order  granting,  brings  up  judgment  of  reversal..   1S1R 

order   granting  or   refusing,   is  appealable 1347 

costs  on  motion  for.  on  case 3251 

upon    order    for    failure   to    file   decision    within    time 

limited 1010 

after  granting  and  before  trial w '  ^^^ 

evidence  on  new  trial  in  ejectment 15.^ 

when  evidence  on   first,   admissible  on  new  trial  of  action  to 

determine  claim  to  real  property ^ IWf 

proceedings  before  justice  after  appeal  from  judgment  by  de- 
fault   8065 

III.  Case. 

preparation  of,  sec  **  Case," 

case  to  be  made  on  motion  for , ^ 907 

not  required  on  motion  for  surprise  or  irregularity 006 

on  motion  for,  before  judge  who  tried  action 906 

rV.  Op    right    on    appeal    from    justice    of    feacb. 

demand  for  new  trial  in  appellate  court. • 3068 

return  of  justice  ^ 3053 

undertaking  required 8069 

offer  to  compromise  before  return 3070 

award  of  costs 307(' 

offer  to  compromise  after  return • 1...  3072 

amount  nf  costs  on «...«••..••* 8073 

proceedings   in  appellate  court 8071 

^  Mew  York,  City  Court  of. 

Sec  "  City  Covrt  of  New  Yobk." 

!l«w  Yorlc,  City  of. 

pr'                           only  attorneys  to  appear  and  pt-actice  in  courts  In 68 

jjenalty   for  unlawfully  practicing  in •  64 

service  of  sumn^ons  on  city 4S1 

chamberlain  to  receive  money  paid  into  court 745 

duties  as  to  same 754 

commissions  of   1 8321 

preference  of  actions  by  or  against  city  or  health  ofllcers 791 

when  maps  and  surveys  on  file  in  departments  of,  presumptive 

evidence OSR 

when  official  records  of  departments  of,  presumptive  evidence. .  966 

officers  exempt   from  jury  service 1081 

proof  of  exemption    1082 

members  of  police  and  fire  departments  exempt  frOfli  jury  ser- 
vice.    1081.  1127 
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New  Torky  City  of  —  Continued. 

proof  of  exemption 1062;  1128 

officers  to  aid  commissioner  of  jurors .**.. 1062 

corporation  counsel  to  prosecute  proceedings  to  enforce  fines  of 

delinquent  jurors 1119 

special  provisions  relating  to  actions  against,  not  affected 3811 

proceedings  to  acquire  lands  excepted  from  repealing  clause  of 

condemnation'  law 338S 

service  of  papers  through  branch  post-office  in 801 

New  York,  County  of. 

special  proceeding   begun  before  one  judge  may   be   continued 

before  another    26,     771 

change  of  place  of  holding  courts 4S 

clerk  of  court,  etc.,  not  to  be  appointed  referee,  etc 90 

books  and  records  of  former  courts  of 93 

bail  in  120 

custody  of  prisoners  in 120 

appointment  of  jail  physician  in ^ 126 

designation  of  temporary  jail   in ! 135,  144 

jail  liberties  for 145 

when  official  records  of  register,  clerk  and  courts  presumptive 

evidence  955 

when  maps  and  surveys  on  file  with  register,  clerk,  surrogate 

and  courts  presumptive  evidence 956 

officers  exempt  from  jury  service 1081 

proof  of  exemption   1062 

county  clerk's  fees  in 3305 

sherifTs   fees   in 3306 

fees  of  constables  and  deputy  sheriffs  for  attending  court 3312 

trial  jurors  in,  see  "  Jury  and  Jurors." 

motions  in 26,  770 

preference  on  calendar  in 793 

notes  of  issue  in 977 

publication   of   notice  of  sale   of   real   property   in 167& 

records  in   register's  office  not  to   be  removed  on   subpoena. . . .  977 

costs  when   recovery   under   $r>OU  and   $250 3228 

Stenographers   and  court  officers   for  surrogate's   court 2512 

New  Tork,  Dlntrlct  Conrte  of  the  City  of. 

See  "  New  York  Municipal  Courts." 

Ne'w  York  Mnnlclpal  Conrta. 

are  not  courts  of  record 3 

effect  of  provisions  upon  jurisdiction  and  proceedings 8214 

actions  to   foreclose  mechanics'  liens  in,  see  **  Foreclosurb;  " 

"  Mechanics'    Liens." 
jurisdiction   of  summary  proceedings  to   recover   possession  of 

real  property 2234 

service  of  complaint  with  summons 3207 

who    may    serve    summons 3208 

deputizing  private  person  to  serve  summons 3208 

proof  of  service   « 3208 

action  commenced  by  service  of  summons 3209 

arrest,  attachment  and  replevin  in  8210^  3211 

proceedings  on  order  of  arrest 3218 

answer  raising  title  to  real  property 3212 

how    iurors   selected    .  < * 1111 

appeal  to  supreme  court    ,    . .   3213 

where  and  how  appeals  heard  , . .  1844 

judgment  on  appeal   \ .  3213 
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FT e'vr  York  Municipal  Conrtii  —  Contlnved. 

costs  on  appeal  to  supreme  court   321S 

issuance  of  precept  in  summary  proceedings  to  recover  posses- 
sion of  real   property   2238 

transfer  of  summary  proceedings  to  dispossess  to  another  court 
for   trial    224» 

Next  Friend. 

action  by,  to  annul  marriage  of  lunatic  or  infant. .    1744,  1748,  1755 
petition  by,  for  change  of  name  of  infant 2410 

Next  of  Kin. 

See,  also,   "  Decedents*   Estates;  '*  "  Executors  and  Ad- 

MINZSTEATORS." 

defined 1870,  1905 

in  surrogate's  practice 2514 

not  to  be  arrested  when  sued  as  representative 555 

action  by,  against  administrator  for  distributive  share 181? 

,  order  of  distribution  among   2732 

when  next  of  kin  of  deceased  husband  or  wife  deemed  also  next 

of  kin  of  decedent   2732 

creditor's    action    against,    see    "Decedent's    Estates,    VI;** 
"  Creditors'  Actions,  II." 

Vlnsarn  County. 

jail  liberties  for   145 

salary  of  stenographer  of  surrogate's  court   2513 

stenographer  of  county  court    5W1 

per  diem  allowance  to  grand  and  trial  jurors >• 3814 

Non-Residents.  ^ 

jurisdiction  of  actions  by,  against  foreign  corporations 1780 

of  surrogates   over   estates   of   testate   or   intestate   dece- 
dents  2476-2478 

who  deemed  residents  for  purpose  of  jurisdiction  of  N.  Y.  city 

court 3180 

limitation  of  actions  against,  on  demand  barred  at  domicil 890 

summons  against,  in  city  court  of  New  York 3165 

service  of  summons  on,  by  publication,  etc 438,    439 

of  papers  on  clerk  for 800 

of  notice  of  sale  under  foreclosure  by  advertisement 2389 

of  surrogate's  citation  by  publication 2522 

verification   of   pleadings   by 525 

order  of  arrest  on  complaint  demanding  performance  of  act....     SHO 

in  justice's  court    .^ 2894 

attachment  in  actions  against 636 

in  justice's  court    2906 

'  when  judgment  enforceable  only  against  attached  property 707 

proof,    cause    of    action    against,  on  application   for  jndgnaent 

by   default 1216 

place  of  trial  of  actions  when  all  parties  are  non-residents 984 

i^  where  to  attend  to  make  deposition 886 

may  be  required  to  gnve  security  for  costs 3268-3270 

attorneys  may  practice  in  state 60 

not  to  be  appointed  receiver  of  judgrment  debtor 2460 

executors   objected    to    for   non-residence   may    be   required   to 

give  bond 2638 

revocation  of  letters  to 2691 

provisions  as  to  testamentary  trustees  apply  to 2820 

appointment  of  guardian  for  infant 2822 

surrogate  to  transmit  will,  etc,  of,  to  secretary  of  state 2508 

Nonsnit. 

decision  on  motion  may  be  reserved 1187 

not  permitted  after  cause  submitted  to  jury 1182 

in  justice's  court   SOOT 

judgment  of,  in  justice's  court .•••...  3018 
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INDBX. 

H •tery  P«bUe« 

tanff  Uke  oaths  and  affidavits S42 

certificate  of  presentment  or  protest  presumptive  evidence 923 

effect  of  affidavit  denying  receipt  of  notice 923 

in  case  of  death,  etc,  original  protest  presumptive  evidence  of 

demand 924 

memorandum  presumptive  evidence  of  notice 924 

Note*  of  laave. 

claim  of  preference  in 793 

contents  of 977 

to  state  nature  of  action 977 

time  of   filing    977 

to  be  entered  on  calendar 977 

not  necessary  to  file  new  note  for  succeeding  terms  in  certain 

counties 977 

Motle«  of  Pesdeney  of  Action. 

notice  of  levy  on  real  property  to  be  recorded  and  indexed  as . .  1252 

of  proceedings  to  condemn  land 3381 

of  action   against   executor,  etc.,   on   claim   enforceable  out   of 

decedent's  realty 2751 

by  plaintiff 1670* 

contents  of  notice 1670 

•       may  be  filed  before  summons  served 1670 

effect  of 1«71 

to  be  recorded  knd  indexed -^^o 

by  defendant 1673 

when  cancelled 1674 

kow  cancelled 1674 

cancellation  on  security  in  creditor's  action 1674 

on  undertaking  or  payment  into  court 1671 

for  lack  of  undertaking  to  suspend  sale  pending  i4>peal 

from  refusal  of  specific  performance 1328 

fees  for  recording  and  indexing 3304 

judgment  relates  to  filing,  in  ejectment 1520 

in  partition 1557 

in  action  to  determine  claim  to  real  property.  1645,  1646 

!n  foreclosure,  when    to  be  filed 1631 

conveyance  on  sale  relates  to 1632 

IVotl«<e  of  Trial. 

causes  may  be  noticed  for  adjourned  term  of  court 84 

for  trials  elsewhere  than  at  courthouse 37 

time  of  service 077 

when  served  by  mail 708 

new  notice  for  succeeding  term  not  required  in  certain  counties.     977 

either  party  may  bring  issue  to  trial 9S0 

on  amendment,  etc.,  court  may  dispense  with  new  notice 723 

for  what  day  notice  may  be  given  in  N.  Y.  city  court 31fl2 

time  for  service  of,  in  N.  Y.  city  court 3162 

when  hearing  before  referee 1018 

security  for  costs  not  required  when  plaintiff  an  infant...  469,  3268 
ll«l«anee. 

action  for,  wlen  maintainable 1660 

may  be  maintained  by  or  against  infant  in  his  own  name.  1686 

who  may  be  joined  as  defendants 1661 

triable  where  property  situated 982 

issues  of  fact  triable  by  jury 968 

final  judflrment  for  plaintiff 1662 

sections  1660-1662  not  to  apply  to  actions  for  money  only 1663 

summary  proceedings   to  oispossess  tenant  engaging  in   illegal 

trade  or  business 2231 

Vttaabers. 

may  be  expressed  by  figures • •••■••••••••••      92 

HwnciipAtlve  IVills. 

citation   on   probate  of 2616 

execution  and  tenor  to  be  o roved  by  at  least  two  witneiMt. . . .  2618 


IMDBX. 

communications  privileged   SM 

testimonjf   in   will  cases 836 

examination  of  hospital  nurse   ...,..., ^6 

O. 
Ofttlts  aAd  ASrmfttioaB. 

I.  Who  may  administer. 

who  ma^  take 842 

without  the  state   . .  i 844 

courts  of  record  to  witness   7 

justices  of  city  court  of  New  York 326 

officers,  boards,  etc.,  authorized  to  take  testimony 843 

commissioner  of  jurors  of  New  Yoiic  and  assistants 1091 

of  Kin^  county  and  assistants   1132 

who  may  administer  to  referee 1D16 

commissioners  in  condemnation  3Sf70 

II.    FOBM    AND    MODE   OF   SWEARING. 

fenera!  mode  of  swearing  845 

ispensing   with    kissing   gospels    846 

when  affirmation  may  be  made   847 

Eeculiar  modes  of  swearing 848 

y  persons  not  Christians 848 

examination  of  witness  as  to  capacity  and  obligation  of 8S0 

swearing  falsely  in  any  form  is  perjury 851 

III.  Op  witnessrs^nd  jurors;  official  oaths. 

refusal  of  witness  to  be  sworn  a  contempt   9 

witnesses  in  justice's  court   3000 

jurors  on  writ  of  assessment  of  damages 2110 

in  justice's  court   2996 

administrator 2594,  2864 

arbitrators  .  . 2368 

attorney  on  admission 59 

commissioners^  in  condemnation   3370 

in   partition    1550 

'               to  admeasure  dower   1608 

on  application  for  committee  of  incompetent  person-..  2329 

executor 2594 

guardian 2594,  2830.  2831 

referee 1016 

to  admeasure  dower   1608 

in  proceedings  supplementary  to  execution 2445 

waiver 1016 

failure  to  take,  cured  by  judgment  on  report,  etc 721 

person  appointed  by  supervisors  to  act  as  surrogate 2492 

clerk  of  court  of  appeals   * 199 

deputy  clerk 200 

special  deputy  clerks  appointed  to  attend  terms  of  court....  89 

clerk  and  deputy  clerks  of  N.  V.  city  court 329 

stenographer 82 

interpreter  of  N.   Y.  city  court   333 

constable  to  kec[)  jury  in  justice's  court   30Q6 

no  fees  for  administering  official  oaths ^^^ 

fees  for  administering   3298 

Ocflttpanfii. 

necessary  defendants  in   action  of  ejectment ISOi 

in  action  for  dower 1597 

oir«r. 

to  liquidate  damages  conditionally   786 

itfiisal    of    otTe-    737 

costs  on    rcfi^sal    737 

of  judgment   by  defendant  before  trial    T18 

effect  of  acceptance  or  refusal 7g 

of  judgment   by   plaintiflf   on  counterclaim    788 

effect  of^  acceptance  ur  refusal    789 
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OCer  —  CoBtlnned. 

requisites  of  offer  and  acceptance 740 

entry  of  judgment  on  death  of  party  after  offer  made 763 

in  justice's  court,  by  defendant 2892 

of  compromise  before  return  on  appeal 3070 

after  return  on  appeal  3072 

Oflleers. 

•  of  corporations,  see  "  Corpobations." 
official  bonds,  see  "  Bonds,  IV,  V." 
effect  of  statute  upon  officers  and  offices S866 

I.    RiaBTS,   DUTIES  AND  UABIUTIBS. 

court  stenographer  is,  of  the  court 82 

proceedings  to  compel  delivery  of  books  and  papers  to 2471a 

exempt  from  jury  service 1030,  1081,  1127 

proof  of  exemption   1082,  1128 

of  court,  privilege  from  arrest 565 

civil,  may  be  excused  from  serving  as  juror 1033 

certain,  disoualified  as  trial  jurors 1029 

to  make  ana  certify  to  searches 961 

when  copies  of  records  and  papers  are  evidence 933 

subordinate  may   produce  book   or   paper   on   subpoena   duces 

tecum 869 

procuring  personal  attendance  on  subpoena  duces  tecum 869 

mistake  in  name  of,  cured  by  judgment  on  verdict,  etc 721 

liability  for  money  received  not  affected  by  discharge  of  in- 
solvent  debtor 2184 

assuming  to  act  as,  without  authority 14 

of  court  of  record,  may  be  punished  for  misconduct 14 

taking  fees  not  prescribed  by  la^  prohibited 8280 

for  services  not  rendered  prohibited 3281 

treble  damages  for  illegally  taking  fees 3282 

fees  to  be  included  in  account 3286 

may  charge  fees  paid  for  oaths,  postage,  etc 3291 

fees  to  be  paid  before  paper  transmitted 3202 

II.    ACTIOI^S   BY    AND   AGAINST. 

1.  General  provisions. 

jurisdiction  of  justice's  court 28^ 

actions  against,  on  causes  arising  before  term 1927,  1928 

action  by,  upon  cause  which  accrued  before  term..  1926,  1028 

action  by  taxpayer  against,  to  prevent  waste 1925 

actions  on  official  bond,  see  "  Bonds,  V." 

how  designated  in  summons 1920 

designation  of,  by  name  of  office  in  habeas  corpus  and 

ccrtiora-i 2024 

mode  of  service  of  certiorari  on 2130 

injunction  against  acts  of  state  officers 605 

not   required   to   give   security    for   provisional    remedies. 

etc 1900 

liability  in  damages  for  arrest,  attachment  or  injunction 

improperlv  p^ranted. ,  1900 

order  of  arrest  in  action   for  money  or  property  misap- 
plied   540 

in  justice's  court    2895 

in    action    for   misconduct   or    neglect    in    justice's 

court 2805 

Attachment  in  action  for  misappropriating  public  funds. .  637 

venficaticn  of  pleadings  by 52r» 

waiver  of  objection  of  non-joinder VXQ 

for  official  act**  or  omissions  triable  where  cause  of  action 

arose 08.1 

death  docs  not  abate  action  by 766 

suixessor  of  public  offioer  may  continue .^..  766 

•ubititution  of  successor • 796,  1930 
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Oflleers  —  Cob  tinned. 

11.  Actions  by  and  against  —  Condnued. 

1.  General  proinsions  —  Continued. 

issuance   of  execution   against ..«•••••• ,.. . .  1981 

increased  costs  in  actions  for  official  acts 8268,  3250 

in  justice's  court   3079 

in  certiorari,  what  included  in  V  body  of  officer  ** 2146 

certiorari  may  issue  to,  after  expiration  of  tern 2136 

may  be  punished  after  term  for  ifailing  to  make  return  to 

certiorari 2138 

fine  for  disobeying  peremptory  mandamus ._. . .  2090 

proceedings  to  collect  fines  imposed  on 2298-2901 

2.  Action  to  try  title  to  office. 

by  attorney-general 1916 

action  to  be  brought  in  name  of  people 1964 

by  attorney-general  to   forfeit  public  office,  civil  or  mili- 
tary  1948 

joinder  of  relator  as  party  plaintiff 1986 

relator  to  give  security  for  costs,  etc 1986 

compensation  of  attorney-genera!  when  relator  joined.  —  1986 
right  of  claimant  may  be  tried  in  action  against  incum- 
bent  1949 

triable  of  right  by  jury 1990 

claimant  to  assume  office  after  judgment  in  his  favor....  1951 

to  demand  books  and  papers  after  judgment 1951 

proceedings  to  obtain  books  and  papers 1962 

refusal  to   deliver  books   and   papers  after   judgment    of 

ouster  on  misdemeanor 1962 

final  judgment  of  onsfer 1969 

fine  may  be  imposed  upon  usurper  by  judgment 1956 

to  be  docketed 1966 

action  for  damages  against  usurer 1963 

preference  of  appeals  involving  title  to 239 

8.  By  people  to  recover  public  funds,  etc. 

excepted  from  jurisdiction  of  justice's  court 2S63 

when  state  may   sue 1989 

may  sue  although  same  cause  exists  in  another  public  au- 
thority  1969 

although  lAiother  action  pending 1969 

in  foreign  courts   1971 

stay  of  other  domestic  actions 1970 

parties  to  other  actions  to  be  brought  in 1970 

damages  vest  in  state  on  commencement  of  action 1972 

limitation  of  action   . . . .  « 1973 

judgment  or  order  reinstating  in  municipality  funds,  etc. 

recovered 1974 

petition  by  municipality,  etc.,  for  funds  recovered 1975 

notice  to  attorney-general    1975 

attorney-general  to  bring  action  for  people 1971 

•IBcIrI  Bonds. 

See  "  Bonds.** 

Old  Onnrd. 

officers  and  privates  exempt  from  jury  aenrke  In  New  York. . . .  1081 
proof  of  exemption •••... 168S 

Omfiisfons. 

Se^    also,    "  Amendment;  "    "  Dbvicts;  *•     **  Iskbquuuii- 
TiKS;  "  "  Mistake." 

court  may  supply  within  one  year •..••.. 734 

■applying  in  surrogate's  court ••• 
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OiiOBda««  County. 

jail  liberties  for , I45 

fees  of  surrogate's  stenographer  in. ..'....,'.'.'.'.]'. .'.'/.'.'/.'.'.'..'.  2513 

Ontmrlo  County. 

per  diem  allowance  of  grand  and  trial  jurors 3314 

Oral  PleadlnflTB. 

abolished   in  mandamua 2060 

petition  or  answer  in  surrogate's  court  may  be  presented  orally.  2533 

allowed  in  justice's  court 2$M<« 

in  marine  causes  in  city  court  of  ^ew  York 3186 

Ornnnre  County. 

stenographers  for  supreme  and  county  courts 256.     257 

allowance  to  grand  and  trial   jurors 3314 

mileage  of  jurors 3314 

Orders.  ^       ^^y     ^^_ 

definition   and    form JCjL^%^.M#!^f^^)iir 767 

in  surrogate's  court  definedr. . . ....w. '. 2566 

"  order      refers  to  order  in  civil  action  or  proceeding 3343 

included  in  *' detormination  "  in  provisions  as  to  certiorari....  2146 

**  final  order  "  in  surrogates'   proceedings  defined 2550 

must  be  in  writing 767 

in  N.  Y.  city  court  to  be  made  only  by  a  justice 327 

in  county  court,  who  may  make 354 

who  may  make,  out  of  court,,  without  notice .**  "     '^'^^ 

by  whom  made  vacating  and  modifying  orders,  without  notice. .     772 

powers  of  county  judge  expressly  conferred 773 

staying  proceedings  longer  than  twenty  days 775 

in  proceedings  begun  by  state  writ ., 1907 

to  show  cause,  granting  of .' 780 

when  returnable 780 

affidavit  to  be  served  with  order 782 

when  new  application  for,  prohibited  after  refusal 776-778 

publication  of  order  to  present  claims  of  creditors 786 

relief  against  default  within  one  year 724 

stay  by,  excepted  from  period  of  limitation 406 

of  N.  Y.  city  court  may  be  served  wtthin  state 338 

enforcement  of  order  in  surrogate's  court 2556 

costs  upon  orders  of  surrogate  s  court 2556 

review  of  order  by  judge  of  court  otlier  than  that  in  which  ac- 
tion pending ; 774 

appellate  division  may  vacate  or  modify  without  notice,  orders 

made  without  notice   1348 

may  grant,  when  applied  for  without  notice  and  refused 

below 1348 

not  appealable  until  entered 1304 

proceedings  to  compel  entry  for  purpose  of  appeal 1.^04 

annulling  for  failure  to  enter , 1304 

orders  affecting  substantial   rights   appealable   from   inferior   to 

supreme  court 1342,  1343 

what  orders  are  appealable  to  appellate  division 1347 

out  of  court  appealable 1348 

in    special    proceedings,    appealable    when    affecting    substantial 

rigk  .  . : 1356,  1357 

when  appealable  to  court  of  appeals 100,     101 

entry  on  determination  of  appeal 1355 

on  appeal  from  inferior  to  supreme  court 134.^ 

and  enforcement  of  order  determining  appeal 1-^fi^ 

enforcing  affirmance  or  modification  on  appeal 1320 

costs  on  appeal  from 8239 


OrdiBmmees. 

of  sranidpal  corporations,  proof  of •••••••••••••    Ml 
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OrleanH   Coanty, 

allowance    to   grand   and   trial  jurors. ...  »»*.»•»» -.   VAMi 

OwwegOt  Recorder's  Court  of. 

a  court   of  record ^kk...k.bk...v.         2 

civil  jurisdiction 310Q 

pending  actions  transferred  to  supreme  court S19T 

papers  and  records  transferred  to  county  dctk 3198 

power  of  supreme  court  in  actions  transferred 3199 

removal  of  action  to  county  court  for  disability  of  judge 3200 

subpoena  may  be  served  anvwherte  Within  State 3201 

application  of  provisions  ot  Code •,^\,.,»» 

section  3301  relating  to  clerk's  fees  not  applicable 

Overseer  of  Hlflr1ttr«y«. 

effect  of  order  for  cutting,  etc.,  trees  in  action  for  damages. . . .  ^068 
may  seize  strays 60M 

OTerseer  of  the  Poor. 

application  by,  for  committte  of  lunatic,  He 2824 

notice  to,  of  application  for  committe\e  of  lunatic 2325 

fines  for  contempt  in  justices'  eouVts  to  be  paid  to 2875 

minute  of  conviction  deemed  judgment 2976 

may  sue  for  penalties  for  strays  on  highways 30^ 

when  proceeds  of  sale  of  strays  to  be  paid  to 8002,  3094 

may  sue  for  penalties  person  wilfully  setting  animal  at  large. .  3100 

may  be  allowtn  to  appear  in  action  for  penalties  by  anotlker. . . .  3112 
settlement,  etc.,  of  penalty  ^ith  private  person  does  not  affect 

right  of  action 3113 

P. 

t^aperw. 

how  written,  printed  or  typewritten 796 

^  weight  of  paper.   . • 796 

'  supplying  lost  or  withheld « 726 

demand   for   admission   of  genuineness  of TSS 

costs  of  proving  genuineness  after  demand 73S 

certain,  may  be  ordered  to  be  destroyed 21 

l^'arehtB. 

fcrvice  of  summon**  for  In  fant  on 438 

may  sue  to  annul  marriage  of  child  under  age  of  consent 1744 

accounting  when  acting  as  guardian  in  socage 24T2 

I.  Capacity  to  sue  and  defekd. 

real  party  in  interest  to  stte -. 449 

married  woman  sues  or  defends  a6  if  sinffle -. . .  .  v  . .     4.V) 

infant  entitled  to  sue 468 

infant    plaintiffs   and   defendants,    see   "  GvittDiAifS; "    **  In- 
fants." 
prosecuting  or  defending  as  poor  persons,  tee  "  Pooa   Pek- 

SONS." 

one  or  more  suing  or  defending  for  all *44S 

trustee  of  express  trust  defined • 449 

may  sue  without  joining  beneficiary 440 

when  foreign  corporation  may  sue •. 1779 

two  or  more  executors,  etc.,  considered  as  wie  person 1S17 

of  committee  of  property  of  incompetent  person  to  stie. . 2W0 

of  temporary  administrator 267r» 

not  disqualified   to   testify 828 

testimony   of    party   adduced    for    adverse   party  mtlf  I*   t** 

butted ^..fc., f^ 

deposition  of  party  may  be  taken ••••••..     879 

1333 
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Parties  —  Contlaued. 

II.  Dbsignatiok  op. 

horn  designated  t«  civil  actien. .»• **.4. 883t 

summons  must   specify   names ».. 417 

compl^int  must  contain  names  of  all. . » 481 

of  defendant  by  fictitious  name » 461 

of  \inknawn  ^crsoi^s  as  defendants » 451 

in  justice's  court » . . .  2884 

power  «f  c0urt  t«  correct  names 723 

to  add  or  strike  out  names 723 

mistakes  in.  kia«MS  cured  hf  judgment  on  verdicC,  etc* .- » » •  • .  721 

of  pvblic  officers  as »....»,;..-    ..........  1929 

in  condemnation  proceedings   ..»»»«». ....*.^k »p. 3358 

til,  Nfettt&xiy  x'Nt  rn6fVk  txtLtits. 

state  may  be  made  defendant  by  reason  of  liev  for  transfer  tax.     447 

husband  not  proper  party  in  action  for  wife's  tort 450 

fofr  damages  to  person,  nroperty  or  character  of  wife. .     450 

executors  who  have  not  qualified  not  necessary  parties 1818 

lieetssary  defetidants  to  action  to  foreelose  mechanics'  liens.'.  3402 
obligor  in  bo^  nay  ble  made  defendttat  in  action  to  foreclose 

on  raalty 1627 

who  may  be  joined  as  defendants  in  action  for  nuisance 1661 

to  action  to  determine  validity  t>f  probate  of  will 2653a 

•  necessary  parties  to  appeal  from  surrogate's  court 2573 

all  ciaimants  must  be  joined  in  action  by  attorney-general  to 

try  title  to  office,  etc 1954 

occupant  to  be  made  defendant  fn  ejectment 1501 

defendants  in  ejectment  when  latids  not  actually  occupied...  1502 

necessaty,  lA  partition   1538 

members  of  class  as  parties  in  partition 1538 

pfof^r,  in  paHitioh.  at  election  of  pMfttiff 1539 

in  action  for  dower  occupant  is  necessary  defendant 1597 

necessary  defendants  wh^li  lands  not  occupied... 1597 

fiersons  claiming  interest  are  proper  parties 1598 

owners  of  different  portions  in  sevemlty 1599 

SV.  JxnnHtM.  AND   NON-JOINDSK. 

joinder  of  claimanto  as  parties  defendant  on  motion  of  de- 
fendant  b 820 

who  may  be  joined  as  plaintiffs. .  % ......"• 448 

as  defendants.  .   ........  i »^ w .  447 

united  in  interest  must  be  joined  as  plaintiffs  or  defendants. .  448 

united  in  interest*  verification  by. . . . . » » 525 

tttistec,  executor,  etc.,  need  not  Join  beneficiary 449 

person  reining  to  join  as  plaintiff  to  be  made  defeitdant 448 

demurrer  to  complaint  for  misjoinder  of  parties  plaintiff 488 

for  defect  of  parties 488 

persons  severally  liable  raav  be  joined  as  defendants 454 

Joinder  of  persons  severally  liable  not  to  affect  defendant's 

right  to  relief   455 

ptosecntion  of  action  against  defendants  served 456 

severance  of  action  on  entry  of  judgment  against  one 

or  more 456 

entry  of  judgment  against  one  or  more 456 

fwlure  to  join  persons  jointly  liable 457 

persons  jointly  liable  regarded  as  one  in  action  against 

defendants  oeveraTly  liable 457 

Joinder  of  plaintiff  with  sheriff  in  action  in  aid  of  attachment.  679 
persons  claiming  4nterest   may    be  joined    as   defendants   in 

ejectment 1503 

who  may  be  Mned  as  defendsnts  in  action  for  nuisance 1661 

waiver  of  objection  of  non-joinder  of  public  officer 1929 

non-joinder  or  misjoinder  not  available  to  defendant  in  action 

against  carrier  unless,  etc 1945 

joinder  of  lienors  as  plaintiffs  in  action  to  foreclose  mechan- 
ics' liens 8402 

In  action  for  dower,  owne^  of  different  portions  la  severalty.  1090 

1»83 
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Parties  —  Continued. 

V.  Bkinging  in  additional  pasties. 

parties    necessary    to    determination    of  controversy  ntist    be 

brought  in 452 

person  interested  may  apply  to  be  made  a  party 452 

supplemental  summons  to  be  served  on  defendants  brought  in.     453 
proceedings  to   bring  in   parties  on  death  or  transfer  of   in- 
terest      760 

parties  necessary  to  partition  to  be  brought  in  in  action  for 

waste  against  co-tenant ItSSl 

creditors  in  action  to  dissolve  or  annul  corporation 1807 

in  certiorari  to  review 21o7 

after  appeal  from  surrogate's  court 2573 

additional  parties  may  be  brought  in  in  court  of  claims 281 

VI.  Substitution  of  parties. 

pending   actions   or   proceedings    not   affected    by    change    of 

name ^ , 2416 

-  new  name  may  be  substituted  ia  pending  action  or  proceeding.  2416 

bond  or  undertaking  not  affected  by  change  of  parties 815 

appointment  of  administrator  on   application  of  party  to  ac- 
tion against   intestate 2600 

in  court  of  claims 281 

on  transfer  of  interest 756 

original  party  may  continue 756 

on   devolution   of   liability 756 

of  representative  on  death  of  sole  party 757 

continuance  of  action  ;;.gainst  survivors ^ 758 

severance  of  action  on  death  of  defendant  jointly  and  sever- 
ally liable 758 

of  successor  when  only  part  o2  cause  survives  to  or  against 

remaining  parties 759,     760 

of  defendant  on  interpleader 8i0 

person  entitled  to,  may  appeal 1296 

appeal  not  heard  until  substitution 1296 

substitution  on  appeal   1296-1299 

of  indemnitors  as  defendants  in  actions  against  sheriff. .   1421-1426 

of  party  in  interest  as  plaintiff  in  partition 1547 

on  death  of  party  to  partition 1688 

of  successor  of  officer  of  unincorporated  association 1920 

successor  of  public  officer,  receiver  or  trustee  may  continue 

action 766 

substitution     of     successor     of     public     officer,     receiver     or 

trustee 766,  1930 

of  defendant  in  place  of  sheriff  after  discharge  of  at- 
tachment  « 710 

Partition. 

controversy  as  to,  may  be  subject  of  arbitration 2365 

petition  for  sale  of  property  of  infant  or  incompetent  to  avoid 

action 2350 

jurisdiction  of  county  court 340 

I.  Who  may  bring;' pasties. 

when  action   may  be  brought 1532 

action  by  remaindermen  subject  to  estate  in  possession 1533 

infant  may  bring  by  authority  of  surrogate 1534 

may  maintain  in  his  own  name 1688 

by  heir  for  partition  of  devised   property 1537 ! 

necessary  narties 15S8 ' 

members  of  class  as  parties 1538] 

who  may  be  plaintiff 1538. 

proper  parties,  at  election  of  plaintiff 1539| 

lienor  may  be  made  party 15^,  1540i 

appointment  of  guardian  ad  litem  for  infant 1535', 

security  by   guardian  ad  litem 1536! 

cannot  be  waived 1536' 

las'* 
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Partition  —  Continued* 

I.  Who  may  being;  pasties  —  Continued. 

substitution  and  supplementail  summons  on  death 15f^9 

state  may  be  made  party  defendant 1594 

summons  may  be  served  on  attorney-general  for  state 1594 

II.  Summons;  pleading;  trial. 

service  of  summons  on  unknown  owners 1541 

property  to  be  described  with  common  certainty 1542 

CMDplatnt  to  state  interests  of  parties 1542 

to  allege  that  no  executor  or  administrator  of  deceased 

owner  appointed,  i 15S8 

answer  may  controvert  interest  of  plaintiff 1543 

statement  of  defendant's  interest  in  complaint 154^ 

claim  of  title  of  co-defendant 1543 

triable  where  property  situated 982 

issues  of  fact  triable  by  jury 1544 

preference  of  actions   tor 791 

on  default,  etc,  title  to  be  ascertained  by  court  before  inter> 

locutory  judgment 1545 

interlocutory  judgment 1546 

recording  judgment  in  each  county  where  lands  are 1595 

additional  allowance  to  plaintiff 3252-3254 

when  action  settled  before  judgment 3262,  3254 

computation.   .  .    3262 

surveyors'  and  commissioners'   fees 3299 

adjustment  of  rents  or  profits  between  parties 1589 

III.  Commissioners  to  make  paktition. 

appointment 1549 

oath I5b0 

removal 1550 

appointment  to  fill  vacancy 1550 

to  make  partition,  or  report  that  same  improper 1551 

may  employ  surveyor  1552 

all  must  meet    but  acts  of  majority  valid 1554 

report.  .  . 1654 

fees  and  expenses   1555 

to  be  taxed  and  paid  by  plaintiff 1555 

confirming  or  setting  aside  report. 1556 

final  judgment  on  report 1557 

in  action  by  infant  plaintiff 1534 

IV.   ACTt7AL  partition. 

"distinct  parcel"  defined   3343 

when  partial  partition  directed 1547 

successive    partial    partitions    as    interests    of    parties    ascer- 
tained  1547 

severance  of  action,  when  partial  partition  directed... 1547 

setting  off   shares   in   common. 1548 

actual  partition,  when  to  be  directed 1646 

division  ^  into  parcels^  and   allotment 1552 

designating  boundaries   of  separate   parcels 1562 

lien  attaches  only  to  part  assigned  to  share  charged  with  lien.   1540 
division  when  dower,  curtesy,  or  estate  for  life  or  years  exists 

in  undivided   share    1553 

division   among  remaindermen  or   reversioners 1553 

against    whom    final    judgment,    making   actual    partition,    is 

conclusive 1557 

judf^ent  to  direct  delivery  of  possession 1558.  1675 

order   to    sheriff   to   deliver   possession   when    distinct    parcel 

allotted 1675 

compensation  to  equalize   .****; 1587 

not  awarded  against  unknown  party  or  against  infant. 

Unless,  etc 1687 

40  ''•^*^ 
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PArtlHoB  —  CoBtlBue4. 

IV.  Actual  partition  —  Ontinue^ 

costs  on  judgment  for , %•••••••••••••  tBBO 

collection  of  costs  against  unknown  onrseif ••••■•• 1600 

V.  Salb. 

1.  When  directed;  procedure, 

when  to  be  directed • 1516 

when  ordered  in  aciioa  by  renuiindennMi. «.«...,...•..  1533 
modification  of  interlocutory  judgmeat  on  report  lliai  par- 
tition cannot  be  made.. , 1560 

interlocutory  judgment  for,  on  report  of  eommisaioners.  1660 

to  be  made  by  referee  er  sheriff , 1660 

protection  of  rights  of  unknown  owners 1672 

when  credit  allowed  lor  nurohase-moaey 1573 

mortgage  to  secure  purenase<money 1574 

separate  securities  to  coupty  treasurer  and  owner  of  full 

age «...  1575 

report  of  sale 1576 

final  judgment  confirming 1577 

parties  on  whom  final  judgment  oonfirming  U  oenehisive.  1577 

payment  of  costs  and  expenses 1579 

judgment  confirming,  may  direct  delivery  of  possession. .   1675 

officer  making,  to  pay  taxes,  etc 1676 

judgment   to  be   entered  in  county  w^here  property  situ- 
ated  « 1677 

Satisfaction  of  liens. 

direction  for  sale  free  from  Hen  of  debts  of  decedent.  1538 

proceeds  to  be  paid  into  court 1538 

withdrawal  of  shares  of  proceeds 1538 

reference  to  inquire  as  to  liens , 1561 

publication  of  notice  to  prove  liens , 15d 

report  of  referee. 1562 

payment  into  court  to  satisfy  Hens  on  shares 1568 

application  by  lienor  for  money  paid  Into  eeurt 1564 

pajrment  and  satisfaction  of  liens  en  undivided  shares.  1565 
proceedings  to  settle  liens  on  shares  net  to  delay  pay- 
ment to  other  parties, 1666 

payment  of  liens  on  shares ,....,...  1580 

final  judement  confirming  sale  b^rs  Itenere  failing  to 
prove  lien   after   notice 15T8 

9.  Dower  interests, 

sale  when  dower  right  exista  in  cntira  propfrty,  • , 1667 

free  from  dower  right*  •<«.•  .f*^*  *««««<•«•«•«•• .  1668 

payment  in  gross  in  aatisfaction* ..,«. ^.  ^. ...... •  1668.  1660 

investtnent      of      one-third      proceeds      for      bc&^t      of 

dower  .  ,  .   ..., , 16^  1569 

protection  of  inchoate  right  of  dower  and  future  eitatea.  1570 

release  to  husband  of  inchoate  right  of  dower. n . . .  1571 

8.  Distribution    of  proceeds. 

how    awarflcil ^ 1580 

dtjlits    of    ofticcrs    making   sale 1580 

payment   or   investment   of  interests   in   remainder  or  re- 

vcr«;ion 1530 

shares  of  infants   1581 

Investment  of  shares  of  unknown  and  absent  gwners. . . .  1582 

distribution  of  shares  of  unknown  owners ,...  1683 

investment  of  proceeds  paid  into  court  for  benefit  of  ten- 
ant^ for  life  or  doweress 1683 

security  to  refund  shares  paid  over ,  1584,  158B 

action  on  neciirity  Jto  refund  share  paid  over 1588 

prrsiiinption    of    death    of    unknown    heirs    when    money 

I»a».|    iiMo    roml     , oj j 

I.aymtnt  of  moneys  deiiosited  in  court  in  certain  cases.    1538 

laao 


Partition  ~  Coatlnaed. 

VI.  Op  lavds  o?  infants  and  incovpftents  •«  agkument. 

application  by  guardian  or  coromittce  for  authority 1600 

contents  of  petition 1591 

notice  oi  application 1991 

to  superintendent  of  St^te  iiistitutioa 1690 

court  may   authorize   partit\pp 1692 

authority  to  guardian  or  cofon^ittee  \9  ^ecule  r^ekMos 1692 

effect  of  releases .' • 1593 

VB^   IW  ACTION   FOK   WASTS  BY   JOXHT    TSNAKT, 

when   entitled   tp.  p^titkm 1666 

interlocutory  judgment  for  1667 

reference,  etc.^  to  ascertain  rights  and  raterasts 1667 

necessary  p.artiea  to  b«  brought  in 1667 

deductioA  of  damages  from  defendant's  share 1668 
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partner  of  defendant  may  apply  for  discharge  of  attachmei^t*  ••  •  ^98 

undertaking.    .    .    . . : 694 

application  for  release  of  property  frot^  levy  against  ps^rtner...  1413 

levy  of  execution  on  interest  of  partner  previously  attached....  1415 
partner  cannot  separately  compound  partnership  debt  befpre  di8> 

sohition.   1942 

non-joinder  or  misjoinder  of  defendants  In  action  agaii^s^  ^riQ 

engaged  in  transportation    '.■....'.'... .  1045 

filing  statement  of  names  of  partners  engaged  in  transportation.  1945 
saparate  action  against  partner  not  sued  or  served  in  original 

suit ., 1946 

continuance  of  buMness  during  action  for  dissolution,  account- 
ing,  etc ; ; 1947 

powers  of  court  in  action  for  dissolution,  accounting,  etc 1947 

exectition  of  consent  to  discharge  of  insolvent  debtor. . . .". 2156 

service  of  justice's  summons  on  n^anaging  agent  of  non-residents.  2879 

Patents. 

See,  also,    "Letters    Patent." 
.authenticated  copy  of  foreign  patent  admissible  in  evidence...     ||6p 

Payment. 

presumption   of  payment   of  judgment . . S7o 

partial,  avoids  presumption  of ,  satisfaction  of  )«<^«>*-:--:;    ^Si? 
proof  of  payracnU  by  a  municipal  corparati^n  W  Qiicer  tb^reof.  »61c 

Payment  Into  Court. 

discharer^s    dcrositor    from    liability ;*;"j 11? 

-^rtro!lcr   ti   sr>ervisc   adminstration   af   funns J44 

corTfro"'r  to  institute  proceeding's  to  enforce  judgments,  etc.     744 

comptro'ler  n^av  cxa-^ine  VimAh.  etc.,  of    banks,  etc.. r44a 

cotn'ci'inr»  tra^vftr   from  ban^s  to  county  treasurers *i?S 

transfer  of  i-oj:cy  and   scciiri'ics  to  county  treasurers 745 

designation  of  banks  of  deposit t  •  •  •     Jj§ 

court  may  direct  payment  of  funds J4T 

investment   of   funds    : j.^J 

title  to  securities    ■ i XZi 

actions  on  securities    • •  J;J 

transmi«ision  of  title  to  successor  in  office  . J«» 

payments  to  be  mac^e  only  on  certified  copic«  of  orders 7M 

custodian's  books  of  account   ^•^- 

annual  report  of  custodian    • • *^ 

presumption  of  death  of  unknown   heirs J^* 

anforccmcnt  of  judgment  directing JJJJ 

commissions  of  county  treasurer • .  •  •  ••!•;••    ■  .:•'", *  *  1 1  ^^^ 

leave  to  sue  on  county  treasurer's  bond  for  failure  to  pay  oyer 

money   on  order  of  court..    ••••,: l?2I 

how  made  In  city  court  of  New  York. 3ie* 
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Payment  Into  Conrt  ~  Contlnned. 

on  tender  after  suit 732 

notice  of  deposit 732 

to  effect  cancellation  of  notice  of  pendency 1671 

in  partition,  on  sale  free  from  debts  of  deceased  owner 1538 

to  satisfy   liens  on  shares 1563 

application  by  lienor  for  money 1564 

pasrmcnt  and  satisfaction  of  liens  on  lands  sold 1565 

foreclosure  by  action;   surplus  moneys 1633 

of  amount  due  and  costs  on  dismissal ^^1 

after  judgment  to  stay  proceedings 1635 

foreclosure  by  advertisement;  surplus  on  sale 2404 

petition  of  claimant 2405 

notice  of  application 2406 

when  and  to  whom  application  to  be  made 2406 

order  for  distribution   2407 

reference  of  application   2407 

when    letters    issued    on    decedent's    estate    within    four 
years 2406 

tn  surrogate's  court,  to  be  made  to  county  treasurer 2537 

control  of  surrogate  over 2537 

docketing  decree  directing 2553 

amount  of  debt  not^  due  when  account  settled 2745 

of   legacy    or    distributive    share   of   infant   who    has   no 
general  guardian 2746 

proceedings  of  reaU  propenv  sold  to  pay  decedent's  debts.  2760,  2786 
surplus  money  on   foreclosure  within   four   years  of   is- 
suing letters 2708 

how  distributed 2790 

as  security   for  cancellation  of  notice  of   lis  pendens  in  cred- 
itor's action •."**. 1^4 

in  action  to  foreclose  mechanic's  lien 3413 

on  confirmation  of  inquisition  under  writ  of  assessment  of  dam- 
ages  2116-2118 

compensation  awarded  in  condemnation  proceeding 3371 

fennltr* 

I.  When  incurkkd. 

not  incurred  by  act  conforming  to  decision  of  appellate  dl- 

vision  before  reversal 1961 

for  disobedience  to  subpoena 853,    866 

to  notice  of  commissioners  of  jurors  of  New  York  to 

testify  to  liability  to  jury  service 1006 

for  omission  of  clerk  of  court  in  New  York  to  certify  failure 

to  personally  serve  majority  of  panel 1107 

t-  /or  refusal  of  information  to  commissioner  of  jurors  of  New 

York 1121 

by  juror  for  taking  gift  or  bribe 1193 

for  bribing  or  making  gift  to  juror 1104 

for  taking  illegal  ^ees   3282 

^  by  attorney  for  deceit ;  treble  damages 70 

^  for  wilfully  delaying  action;  treble  damages 71 

for  lending  name 72 

lor  neglect  of  clerk  to  docket  judgment 1248 

by  county  clerk  for  not  recording  order  appointing  receiver.  2470 

by  sheriff  for  irregularity  in  sale  of  realty  on  execution 1436 

for  wrong  delivery   of  chattel  taken  in  replevin 1707 

for  illegal  sale  of  liquors  in  jail 126 

for  removing  notice  of  sale 1386,  27T2,  8090 

for  false  oath  of  creditor  of  insolvent  debtor 2160 

for  wrong  delivery  of  chattel  replevied  in  justice's  court 2988 

for  refusal  to  discharge  debtor  taken  in  execution  on  Jastice's 

judgment 8035 

for  siiffering  animals  to  stray,  sec  "  Stuays." 

to  owner  for  wilfully  scttinK  animal  at  large ••• 


INDEX, 

Penal  tr  -«  Contlnwed. 

I.  Wren  xncurseo  —  Continued. 

habeas  corpus:  for  refusal  to  obey  writ  to  brinpr  up  to  testify.  2014 

for  ref  usinfj^  to  issue  writ  to  inquire  into  detention ....  2020 

for  disobeying  order  for  discharge 2049 

for   illegally  recommitting  discharged   prisoner    2061 

for  concealing  prisoner  to  avoid  writ 2052 

for  aiding  in  concealment  to  avoid  writ 2053 

for   refusing  copy   of  warrant   or   mandate   to   detain 

prisoner .• 2066 

Tt.  Actions  fok. 

1.  General  provisions, 

limitation  of  action  for  penalty  to  person  aggrieved S83 

for  penalties  to  the  state  S84 

where  any  person  may  sue  387 

for  penalties  against  directors  and  stockholders  of 

banks   and   moneyed   corporations    394 

ioinder  of  causes  under  fisheries,  game  and  forest  law...     484 

Joinder  of  causes  under  agricultural  law 484 

order  of  arrest  in  action  to  recover 549 

triable  where  cause  arose 983 

place  of  trial  of  actions  for  offences  committed  on  lakes, 

rivers,  etc 983 

of   actions    for  penalties   for  trespasses  on   forest 

preserve 983 

collection    of    penalty     in     forfeited    recognizance,     see 

**  Recognizances." 
by  officers  of  county,  town,  etc.,  to  recover  statutory...  1926 

1928 

barred  by  payment  of  fine  in  mandamus 2090 

costs  when  recovery  by  state  is  less  than  $50 3228 

jurisdiction  of  justice  over  actions  for  2882 

order  of  arrest  in  justice's  court   2895 

indorsement  upon  execution  on  justice's  judgment 3026 

confinement  on  execution  against  person  on  judgment  for.  3082 

jurisdiction  of  Albany  city  court    3223 

of  Troy  justice's   court 3228 

2.  Action  by  state  for, 

by  attorney-general  or  district  attorney 1962 

to  be  brought  in  name  of  people 1984 

concurrent  jurisdiction  of  supreme  and  justice's  courts..  1962 

disposition  of  money  recovered , 1963 

reference  to  statute  to  be  indorsed  on  summons 1964 

recovery  when   statute  imposes  amount  not   exceeding  a 

specified  sum 1964 

district  attorney  to  pay  collections  to  county  treasurer...  1967 

to  render  account  of  collections 1968 

&  Action  by  private  person  for, 

person  specially  aggrieved  may  sue 1893 

when  common  informer  may  sue 1894 

common  informer  to  compromise  only  by  leave  of  court.  1884 
summons  in  action  by  common  informer  to  be  served  by 

officer  authorized  to  levy  execution. 1896 

cannot  be  countermanded  1895 

previous  collusive  recovery  not  a  bar 1896 

reference  to  statute  to  be  indorsed  on  summons 1897 

recovery   where    statute    imposes    penalty   not~  exceeding 

specified  sum ....••.«•••.  1808 

1389 
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Perimrit. 


falsely  testifying  at  trial  of  chXih  of  thtrd  p^t^  f6  ^fupeity 

scTzM. .■..«....-....     106 

false  mt^rpretafion  l>y  interpreter  of  city  couft  of  New  York. ..     834 

swearing  ralsely  in  any  form  is 851 

false  sweJarring  as  to  <|ua1tficatioiis,  etc.,  of  jtifort  ilk  New  York 
coanty. • • 1125 

P«rpe^iiiitff6it  6i  temiimoTtir* 

Sec  "  Depositions;  "  "  Evidenci,  VIL* 

Personal  iBjwry. 

defined. .c...*,.....*.^ •.wj.w^.- 8343 

no  appeal  to  court  of  apf^s  ffonii  tifitiitfliou»  nnnnance 191 

limitation  of  actions  for  damage*. ......  ^  ..<.-. 382 

for  personal  injttry  rcsuKing  froal  negligaace 383 

joinder  of  causes  of  action  for .■ 4S4 

plesdiRg  natter  in  mkigaCion  of  damages 508 

proof  in  mitigation  ot  damages .- 536 

order  of  arrest  in  action  for. *.* 549 

warrant  of  attachment  in  actions  for 635 

tender  after  suit  in  action  for •»....,..  731 

no  abatement  by  death  after  verdict 764 

physical  examinatibn  of  plaintiff CT3 

deposition  of  hospital  physicians  in  action  for 838 

claim  for  damans  not  assignable «.«44 1^0 

jurisdiction  of  justice  of  actions  for < 2^Q 

order  of  arrest  in  action  In  jasttcc's  conrt » 28ftS 

assessment  of  damages  on  application  for  judgment  by  default..  1216 

121G 

Pe^fraonal  Property* 

''injury  to  property"  defined    .  .^ • 8343 

term  defined  in  Surrogate's  practice • 2514 

llfnttatidh  of  actions  for  injury  to 382 

against  executors,  ttt.,  for  taking  or  !hjnrin|f. 383 

joinder  of  causes  of  action  for  injuries  to 484 

order  of  arrest  in  action  for  damages  to 549 

warrant  of  attachment  in  action  in  justice's  court  for  injury  to.  2905 

exempt  from  jury  service ; «•<  1030,  1081.  1127 

proof  of  exemption «* <•••••«•    1062,  1128 

PtkyuietLl  SSxairiiBatioit. 

''    .  of  plaintiff  in  action  for  personal  injuries • 87S 

l^liyalclanM. 

^                             appointment  of,^  for  jails « •••••••...  126 

w^                             order  of  arrest  in  action  for  malpractice 549 

not  to  disclose  professional   informatipn i 834,  836 

may  testify  when  validity  of  will  at  issue 836 

testimony  of  hoitpital  physician  in  action  for  personal  injuries 

io  be  taken  by  deposition 836 

reference  to  take  deposition  of  hospital  physician.. 836 

order  for  subpoena  to  ho'spifJ  physician 836 

service  of  subpoena  on  hosoital  physician , , 836 

exemption   from  jury   service 1080,  loisi,  1127 

proof  of  exemption    1082,  1128 

misdemeanor  to  give  false  certificate  to  juror  in  NeW  York 1120 

false  certificate  to  juror  in  Kings  county  a  misdemeanor 1161 

professional    instruments,   furniture   and  library  of  householder 

exempt  from  execution 1391 


INOBX. 

Pilots. 

preference  of  actions  against  comnlltBiotitt'ft  of,  !h  dty  Of  New 

York 791 

exempt  from  jury  service • .  •  •  1081,  1127 

^roof  of  exemption *  •  * . » « 1062,  1128 

PlaAniur. 

See  "  AppEAaAkca; '*  "  iHifAKTs;  "  "  PAHxits.** 

PleAdlnsr* 

See   "ANSwfckj**   "  CoMtLAJNt; '•   '*  DsMuftHEt;  *^   "RfifLY;" 

"  VfeklfldAtioM." 

I.  Gk)fl£SAL  ]pkoviSIONl^ 

certain  pleadings  may  be  ordered  to  be  destroyed 21 

must  be  in  £ng|isa  language 22 

use  of  abbreviations ...» 22 

number^  may  be  expressed  ^  by  figures 22 

application  of  general  provisions 518 

liberally  construed •...••••».•».•....  519 

to  be  subscribed  * 520 

in  marine  causes  in  N.  Y.  city  court  may  be  oral  or  written.  3185 

time  of  service   * 520 

in  city  court  of  New  York... 3166 

relief  between  co-defendants ».., 521 

service  of  answer  on  co-defendant 521 

court  may  order  bill  of  particulars 531 

frivolous, —  judgment  on • .  * . » » .  537 

no.tice  of  motion  pn,  in  N.  Y.  city  court 3101 

sham  defences  to  be  stricken  out 5.^ 

notice  oi  motion  on,  io  M.  Y.  city  court.* 8161 

irrelevant,    redundant   and   scandalous  matter   to   be  stricken 

Qut , 545 

Indefinite  and  ^untertaita  aUegatioas • 546 

motions    for   judgment    on    pleadings..  •.»**...•.••*  ..i ....  547 
if  order  of  arrest  issued,  plaitittif  must  prove  allegation   of 

fraudulent  misappropriation 549 

allegation  of  fraud  must  be  proved,  when  oHifei'  of  arrMt  i»- 

sued  for  fraud  .«....« « * .  • 549 

supplying  lost  pleadings    » 726 

relief  from  default  783 

to  be  filed 824 

striking  out,  for  disobedience  of  order  to  discoVoF  books,  etc.  808 

for  disobedience  to  subpcena  ».*.• ■. 853 

when  issue  arises  »....*..**» *».»..••» 963 

of  law k.k» * »..* 964 

of  fact k... *.»..» 964 

copy  to  be  furnished  to  court  or  referee  on  trial. 981.  1018 

to  be  inserted  in  judgment-roll 1237 

notice  of  motions  on,  in  N.  Y.  city  courts ....•..»*.... i  8161 

IZ.  Vsaxlrisd  PLKADiiroB.     See,  alsoi  "  VsatPiCATioN." 

when  verification  required » » 523 

allegations    deemed    made    oh    knowledge    utlless    otherwise 

stated 524 

denial   of  knowledge   or  information   deemed   allegation   that 

person  verifying  has  none  524 

denials  and  allegations  must  be  stated  to  be  made  by  pArty..  524 

teftn  **  affidavit "  includes  veHfied  pleadiilg 3343 

III.  VaMA17C£. 

when  material 589 

proof  of  prejudice  necessary ^^ 

amendment  discretionary NJ9 

immaterial   variances • '^^ 

distinguished  from  failure  of  proof • «^1 

i»41 
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INOBX. 

Pleadliur  —  ContlBwed* 

IV.  Amkkdmxnt  of  plbaoixgb. 

of  course 5tf 

for  delay fi42 

amended  pleading  to  be  served 543,  798 

effect  of  failure  to  answer  or  demur  to  amended  pleading. . .  543 
mistakes  in  names,  sums  of  money,  dates  and  description  of 

property  cured  by  judgment  on  verdict,  etc 721 

omission  of  necessary  averment  cured  by  judgment  on  ver* 

diet,  etc T21 

miq)leading   or  insufficiency  cured   by  judgment  on  verdict, 

etc 721 

power  of  court  to  amend  hy  inserting  material  allegation....  723 

by  conforming  pleadings  to  proof 723 

court  may  direct  action  to  retain  pface  on  calendar 728 

order  of  court  required,  except,  etc 727 

power  of  referee  to  allow 1018 

to  allow  at  trial  1018 

to  allow  a  party  to  plead  anew  at  trial 1018 

.V.  Supplemental  pleadings. 

when  allowed 544 

court  may  direct  that  action  retain  place  on  calendar. 723 

on  substitution  of  party  on  death  or  transfer  of  interest....  700 
no  extension  of  time  for  making  supplemental  complaint  on 

death  or  disability  of   jparty 784 

in  action  for  waste  after  judgment  of  partition 1657 

VI.  Joinder  op  causes. 

demurrer  to  complaint  for  misjoinder  of  causes 488 

when   permitted ;   generally    484 

causes  to  be  separately  stated  in  complaint 482 

when  action  relates  to  real  property 1687 

in  replevin.  .    I&S^ 

in  action  by  people  against  same  defendant 198^ 

in  justice's  court    2937 

of  grievances  in  alternative  mandamus 2076 

VII.  Specipic  pleas. 

how  presumption  of  payment  of  judgment  pleaded.. 378 

limitation  of  actions   • 413 

private  statute 530 

account 531 

judgment 632 

conditions  precedent. 533 

instrument  for  payment  of  money 534 

in  mitigation  of  damages 536 

plea  of  justification   in  libel   and   slander   does  not  bar  evi« 

dence  of  mitigating  circumstances ., 535 

VIII.  In  specific  actions. 

Against  executors  and  administrators. 

first  served  or  first  appearing  to  answer  complaint 1817 

separate  answers  by,  only  allowed  by  direction  of  court..  1817 

lack  of  assets  not  to  be  pleaded  in  action  against 1824 

executor,  etc.,  not   personally  liable   for  debt  for   falsity 
of  pleading 1831 

By  or  against  corporations. 

allegation  of  incorporation  in  complaint 1775 

when  corporate  existence  put  in  issue  by. 1776 

waiver  oi  misnomer  by  failure  to  allege  in  answer 1777 

extension  of  time  to  answer  or  demur  in  action  on  bill 

or  note •-. XTI% 

order  for  trial  to  be  served  with  answer  in  action  on  bill 

pr  note 1T7I 


INDBX. 

ReaAlBK  —  Continued* 

^n.  Ik  specific  actions  —  Continued. 
Creditor's  action  against  heirs,  ete, 

dcicription  of  lands   ••••••••••«••••••• 18K1 

Dower, 

description  of  property  in  complaint 1006 

complidnt  to  set  forth  name  of  husband « 1006 

Joint  debtors, 

complaint  in  action  to  charge  joint  debtors  not  personally 

summoned  in  previous  suit 1038 

answer. 1939 

Lf&r/  and  slander. 

application  of  defamatory  words 635 

plea  of  justification  does  not  bar  evidence  in  mitigation..     536 
m  slander  special  damages  need  not  be  alleged  when  un< 
chastity  imputed  to  woman 1906 

Mandamus, 

oral  pleadings 3060 

rules  of,  applicable  to  alternative  writ  and  return.  2076,  2077 

2060 

writ  and  return  cannot  be  stricken  out  as  sham 2080 

joinder  of  grievances  in  alternative  mandamus 2076 

Matrimonial  actions. 

counterclaim  in  action  for  divorce  or  separation •  1770 

requisites  of  complaint  in  action  for  separation 1764 

Partition, 

complaint  to  allese  that  no  executor,  etc.,  of  deceased 

owner  appointed. 1538 

description  of  property  in  complaint 1542 

complaint  to  state  interests  of  parties 1542 

answer  may  controvert  interest  of  plaintiff 1543 

statement  of  defendant's  interest  in  complaint....  1543 

claim  of  title  of  co-defendant 1543 

Prohibition, 

not  allowed. 2090 

Replevin. 

joinder  of  causes  1689 

stating  title. 1720 

allegation  of  wrongful  taki^^g  in  complaint 1721 

of  wrongful  detention  in  complaint 1721 

answer  may  set  up  title  in  third  person 1723 

allegation   in    answer    of   possession    of   land    on    which 

chattel  was  distrained  doing  damage....* «..  1724 

T0  determine  claim  to  real  property, 

allegations  of  complaint  • 1630 

IX.  Ih  suaaoGATKs'  courts.    « 

petition  or  answer  may  be  presented  orally 2533 

written,  and  verified  pleading  may  be  required • 2533 

by  whom  verified «••«•••• 2684 

lonn  of  vtxification «.«••• ••t««..»  2SM 

1848 


iKDfiOC. 

Pleading  —  Continued. 

X.  In  justices'  courts. 

may  be  oral  or  written..... 2M0 

general  rules • ...•, 2940 

enumerated 2835 

setting  forth  account ,,»,,,...  ^41 

instrument  for  payment  of  monc^i  ■  •  1 1  *  •  f « ■  I  f  < 2941 

complaint , ,,.,.,.,..,.,,.,,,,,., 2S36 

jottider  of  causes   2937 

answer 2938 

denials 2938 

demurrer. , 2938 

amendment  on  decision  of  demurrer 2KS9 

bill  of  particulars 2942 

immaterial  variance  to  be  disregarded 2943 

amendments. vf^^t.^f*. ■««.....  2944 

counterclaims ,,,,,...«, i  •  • » :  ? 2945 

of  party  suing  or  sued  in  representative  cap;|city 2W8 

when  neglect  to  plead  counterclaim  bars  action., 2947,  2948 

judgment    upon   counterclaim , 2949 

answer  of  title  to  real  property   2951 

verification    (see  Act)    W8 

n«dire. 

interest  of  pledgor  may  b«  sold  on  exMUtton 1412 

Police  Courts. 

are  not  courts  of  record • •••• •••••••        8 


Pol  lee. 

exempt  from  jury  service  in  New  York  eity..  , 1081,  1127 

proof  of  exemption    1062k  1128 

PPOF. 

county  superintendentt  etc.,  may  su«  uppn  cau$e  trisiag  before 

his  term. f T?..   1926,  1928 

actions  against  overseers,    etc.,   op    causes  arising   before  their 

terra 1927.  1928 

overseer  or  superintendent  may  apply  for  appoiptment  of  com- 
mittee for  incompetent  person .^ 2824 

fine  for  contempt  in  justice's  court  to  be  paid  to  over^C^r . , . . . .  2875 

action  by  overseer,   etc.,   for  penalties  for  suffering  aiiMuJs  to 

stray «••«....•.••• 3062 

payment  to  overseer,  etc.,  of  penalties  for  suffering  animals  to 

V                                stray ,•«,».«,....  3092 

Poor  PerivQVLfi. 

who  aro *. . .  458,  459 

^                         requisites  of  i)etit<on  for  leave  to  sue  as 459 

^                          contents  of  order  granting*  leave  to  st|e  as. . « 400 

not  liable  for  costs  or  fees , 461 

action  not  stayed  for  non-payment  of  eosts  of  ffafur  action...  461 

annulling  leave   for  misconduct  or  delay 462 

defendant  may  apply  to  (lefepd  ff*  *••*••••••  tr  t*«  «4tft 463 

petition   by  defendant   for  leave.^ ,,,..,..«,.. «« 464 

proceedings  on  defendant's  petition   for  leave 466 

cannot  prosecute  appeal  as   t ,...,,..,,,,,,.,,..  466 

may  oppose  appeal  as 466 

costs  in  favor  of,  to  be  paid  to  attorney, 467 

security  for  costs  not  required  when  plaintiff  an  infant.  . . .  469,  8268 

Popnii^tlon* 

certificate  of  director  of  census  a^n^i^sible  in 'evidence 944 

—  1344 


Po»t-Ofllee» 

See,  also,  ^  Hail."* 

lervice  of  papers  by  mail «••••••«••«•«••«•«••««•«•.•«  TIT 

double  time  when  papers  served  by  msfl. «««••• «««•«,..««  796 

time  for  service  of  notice  of  trial  by  mail 796 

deposit  of  papers  in  branch  post-office  in  New  York  ctl^'.^....  661 

Wamwrnr  of  Aiiarmmy 

cf  judguient  bj  attorney  in  fact. •••••••••••••••••  1900 

4iu8l2fyfaif  inay  «c«rBift  ^wer  «f  aale^  ite 2M2 


when  order  necessary  • • 79S 

•ervfce  irf  wrder «••.. ..•«•%.*• 793 

motion  for,  in  New  York,  Kinip,  Queens  and  Erie 79ft 

claim  of  preference  in  note  of  issue. .«.....«.» «.».....  793 

vacating  order , «  • 798 

order  tor  preference  not  appealable 793 

causes  preierred  by  general  rules  of  practice. » •«.  Ftl 

by  special  order  ot  ooiDt.*..., 791 

Ittxties  .suing  ia  representative  capacity  as  sole  plaiatiS  or  de- 

ieadant.  •, ., 791 

death  oi  party  pending  the  action • «  791 

eriffiinal  actions.  « • 790 

hy  j>eoplc  to  recover  public  funds «  789 

hy  or  against  state  or  officer  thereof »  791 

by  «r  against  New  York  city  and  iu  health  ofiicert 791 

by  or  against  rnaiarfiiiinnrii)  of  pilots  in  New  York  city. .  • 791 

hj  or  against  towns  or  comrtses. ....v. ».. »..••  791 

against  sheriff • *  791 

on  undertakings  to  sheriff > 791 

On  undertakings  on  appeal  to  court  of  am>eals 7^1 

tm  Tiotvs  and  bills  of  corporation 791 

against  corporations  issuing  banl^  notes,  etc % 791 

for    dower    . ., 791 

Tor  absolute  divorce 791 

for  libel    or    slander    , 791 

Tor  partition    ., 791 

\o  revoke  probate  of  wills 791 

lo   construe    wills 791 

mandamus    or    prohibition    792 

marine  causes  in  K.  V.  city  court 3186 

lo   determine    conflicting   claims   to    compensation    for    property 

taken  for  public  use   « 3378 

hppeals  involving  title  to  office 229 

from  court  of  claims    278 

from  jud^ent  declaring  statute  unconstitutional •  791 

from  decision  of  surrogate «..">»».......  791 

to  court  of   appeals   from  unanimoiM  afirmaascs  hy  ap- 
pellate division    .  ^ ^ ««........«.....%.»....... .  791 

second  and  subsequent  to  court  of  appeals  ...%....•..«..  195 

Sec,  also,  "  LisiiTATroN  op  Actidks." 
casement  for  mrcroaching  waH  created  by  lapse  of  two  ytars 

without  vcrtron    1499 

Pre«a  A*aoclatlona. 

telegraph  operators  and  repaftert  exempt  from  jury  daty.  1060,  1061 

Pfr*a«iaiptlOB«. 

Sec,  also,    "  EviDEXCi." 

possession  presumed   f rum   legal   title 808 

occupation  presumed  to  t)e  under  lefiral  title « 368 

continuance  of  relation  of  landlord  and  tenant   373 

satisfaction  of  j  udgment 376 

•leading  prcsuiued  paymc-iit  of   'Mdgment 378 
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INDEX. 

Pre««iiiptloiiB  —  Continued. 

seal  presumptive  evidence  of  consideration 8M 

of  death  of  unknown  heirs,  when  money  paid  into  court 841 

of  death  from  continued  absence 841 

of  jurisdiction  of  surrogate 24T3 

Prlntem.    , 

affidavit  of  publication  of  summons  444 

of  notices,  etc 926 

fees  of    > 3317 

Prisoners. 

See  "AaaEST;"  "Execution;"  "Impkisonmbnt;"  "jAiia." 
care  of  property  of  person  confined  for  crime,  see  "  Cumb  avd 

Criminals." 

PrlTile«re. 

from  arrest,  see  "Arkist." 

privileged  communications,  see  "  Evidknce;  "  '*  Witvessm.'* 

Probate. 

of  heirship,  see  "  Hsnts." 
of  wills,  see  "  Wills." 

ProceflS. 

power  of  court  of  record  to  make  new  process 7 

abuse  of,  a  civil  contempt. 14 

must  be  in  name  of  people 22 

in  English  language .^  22 

tested  in  name  of  judge 23 

when  returnable 23 

must  be  filed  with  return  thereto 23 

subscribed  or  indorsed  with  name  of  officer  or  attorney. .  24 

not  void  for  lack  of  seal  or  error  in  teste,  unless,  etc 24 

order  of  court  required  for  amendment 727 

execution  is   1364 

Proclajmatlon. 

by  foreign  executive,  how  proved 942 

Prohibition. 

a  state  writ   ISOl 

for  general  provisions,  sec  "  WaiTS," 

alternative  or  absolute , ^)01 

writ  of  consultation  abolished '.....  2100 

preference  of 792 

costs   not  exceeding  $50  and  disbursements  to  be  awarded   as 

on  motion 2100 

final  order  to  be  reviewed  only  by  appeal 2101 

stay  of  execution  pending  appeal  2101 

who  may  grant  stay 2102 

how  time  extended   2lU2 

I.  Alternative  writ. 

on  what'  proofs  granted : 2001 

notice  of  application    2001 

granted  only  at  special  term  except  where  otherwise  allowed.  2092 

when  appellate  division  may  grant 2093 

alternative   writ  must  issue  first 2094 

contents  of  writ    2094 

when  to  be  made  returnable 200C 

method  of  service 20QC 

absolute  writ  to  issue  on  failure  to  make  return 2006 

!iow  return   nmde 209^ 

failure  to  :.iake  return  punishable  as  contempt 2006 

objection  to  sufficiency  o^  papers  may  li  taken  ip  -etum 209? 

motion  to^  set  aside    90B7 

when  ^  verification    required  "to  return , ^098 

adoption  of  judge's  return  by  party 9098 

pleadings  ^rq  not  allowed , , .   2098 
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Pi*olilbltion  —  CoBttnned. 

I,  Alternative  wext  —  Continued. 

may  be  disposed  of  without  further  notice  at  term  where  writ 

is  returnable , 209$) 

notice  of  bearing  for*  subsequent  terms 2090 

where  hearing  to  be  had   20iiO 

controverting  r.cw  matter  in  return   20.T0 

order  for  trial  of  questions  of  fact  by  jury 2099 

final  order 2100 

II.  Absolute   writ. 

alternative  writ  must  Issue  first 2004 

final  order  on  alternative  writ  may  award 2100 

to  issue  on  failure  to  make  return  to  alternative  writ 2096 

motion  to  quash  or  set  aside  2f>97 

f*roiiil»«ory  Notes. 

See  "  Bills  akd  Notes;  "  "  NBCoriABLr  Instruments." 
PFoperty. 

defined    713 

PFOTlalonal  Remedlea. 

Sec,   also,   "  Arrkst;  *'   "Attachment;"   "Injunction;" 
"  Receivers." 

not  impaired  by  removal  of  action  from  county  court 846 

gives  jurisdiction  of  action  .    416 

not   anected    b^   supolcmental '  pleading 644 

order  to  deposit  or  deliver  property   717 

sheriff  may  take  property  for  dcoosit  or  delivery 718 

when   arrest,  injunction  and  attachment   not  to  be  granted  to- 
gether    71f> 

on  counterclaim 720 

appellate  division  may  grant,  when  applied  for  without  notice 

and   refused   below 1348 

in  action  to  charge  joint  debtor  not  summoned  in  previous  suit.  1040 

security  not  required  in  action  by  state,  municipality,  etc 1900 

liability  of  state,  municipality  or  officer  for  damages  caused  by.  1090 
Pnblle   AdmlnlatratoF. 

when  to  be  cited  on  probate  of  will 2616 

to  be  cited  on  petition  for  administration  when  intestate  had  no 

next  of  kin 2663 

when  county  treasurer  to  be  ex  officio 2065 

county  treasurer  may  sue  in  name  of  office  without  other  au- 
thority    2665 

order  authorizing  county  treasurer  to  seize  effects  in  danger  of 

waste 2665 

powers   of   county   treasurer 2065 

county  treasurer  to  return  inventory 2665 

when  county  treasurer  of  Richmond  county  may  act 26(k> 

bond  of  county  treasurer 2666 

issuance  of  temporary  letters  to  county  treasurer 2666 

notice  of  issuance  of  temporary  letters  to  county  treasurer. . . .  2666 
issuance  of  letters  to  person  entitled  after  temporary  adminis- 
tration to  county  treasurer    26R6 

issuance  of  full  letters  of  administration  to  county  treasurer..  2666 

powers  of  county  treasurer   as  temporary  administrator 2666 

when  authority  of  county  treasurer   superseded 2667 

powers  and  proceedings  of  county  treasurer  as 2668 

payments  into  state  treasury    2668 

appointment  of,   for  county  of  Kings 2669 

when  letters  to  public  administrator  for  Kings  county  to  issue .  2609 
Pnbllcatlois. 

false  and  Inaccurate  reoorts  of  proceedings  are  contempts 9 

special   provisions  relating  to,   not   affected 3340 

computation    of    time   of 7^7 

when  no  ^newspaper  published  in  county 82r> 

where  ^printers  in  county  refuse  to   publish 8203 

affidavit  to  refusal  of  printer  to  furnish 8294 

affidavit  of  printer  to 926 

1847 


Publication  ^  Continued. 

iees   of    printers    ->  •  ■•  3317 

service   of  summons   by 438—441 

on  unknown  owners  in  partition 1541 

defendant  in  partition  cannot,  under  Section  446,  defend  after 

judgment  hy  default  on  scM-vioe  hy   pubUcation 15^7 

mode  of,    i.\  surrogate's   court 2535 

of  order  to  present  claims  of  creditors 78:> 

of  senersrl   Tu4e8   of   practice ^.....  13 

of  appointment  changing  place  of  holding  r-.ourt 39 

of  ckangc  of  place  for  lioldlinfl:  QOUrt  in  >fcMr   Vock  .cily 42 

of  appointnvent  of  special   and  trial  icrnM 233 

of  application   by   discliarged  bankrupt  ^to  •cancel  judgment 1265 

of  notice  oi  sale  of  really 1G7S 

of  judgment    annulling    corporation DHKS 

of  notice  of  pcndcpcy  of  ejejetment  for  pcoperty  escheated*  or 

forfeited   for   treason    ^...«  1978 

of  AOticc  of  execution  of  writ  of  assessment  of  damages .....  ■  2109 

oiF  petition  for  discharge  of  person  imprisoned  under  execution.  2206 

of  ooUce  of  appUc^UoQ  lo  change  name  of  corporatiori "341.3 

of  order  to  show  cause  in  proceeding  for  voluntary  dissolution 

of  corporation 2424 

of  citation    from    surrogate's   court 2r»24 

of  notice  of  decree  revdking  probate  of  will 2653 

of  advertisement  for  claims  against  decedents*  estates 2718 

of  summons  in  action  in  ?f,   Y.  city  court 3170 

application  for  judgmTrnt  by  aefault  when  summons  served  ^..  121G 
Public   Fa  nil*. 

order  of  arrest  .in  action  for 549 

action  by  taxpayer  to  pxev^ut  waste . . . ,  ^ 1925 

action  by   Dcople  to  recover ....*...,., 1969 

Sitorney-^eneral   must   bring 1976 

must  be  in  name  of  people. *  > 19^4 

stay  of  odiex   actions ^ , 1970 

may  be  brought  in   foreign  courts , 1^71 

title  vests   in  peojile  on  commencement 1972 

Jipiitation , 1973 

disposition   of   proceeds    » 1974 

application    by   municipality,    etc.,   for • . . .  .1975 

Pnblle  Healtb  J^ftw. 

joinder  of  causes  of  action  for  penalties  under , 484 

Pnbllo  Oiaeer. 

Se«  "Orriccji."  « 

QueeiVM    Coniity.  ^' 

5Ill«la  J'      OT     CO  Hi  1.     vlv  i  IC'  ■••■•««•••■••••«••«•««■••. ■■a**^*!*  «««•«•  c^«f 

compensation    of    court    crier *.,,»....  M 

interprt-ters   in *...,....- -.-.  'Jl 

court  officers,  messengers  and  attendants  in.«.« ,.,..*..  95 

duties  of  court  officers,  messenj^rs  and  aticadania  in. ,..,....  96 

saLiry   of  court   attendants   in ...-...-.^. .-..*.-«.*.,  06 

appointment   and   com<|K.M>sation   of  atensiBrapfaer^ tl58,  3r»9 

comiiensation   of  judges  for  services  rentftoned  in  selecting  smd 

drawinp  jurors,   etc -.-..,..**.....,.. 1044 

notes  of  issue  and  notice  of  trial  in.-- 977 

preference  on   calendar   in    .- ,.....,.^.,  793 

service  of  siihprwia  from  N.  Y.  city  court  so ..^.........  33R 

security    for    costs    in   county  court........... ffitW 

mileage    of    jurors --.---*..•-.».*.-..,....  3314 

i^no    Warranto. 

writ  abf>!ished 19S3 

prf>cccdi«ics  hv   information  in   nature  ot,  aliobM^ *....  1983 

relief  to  he  -<^)taiiicd  by   action *...•..*..«....  11^ 

action  to  l>e  luuijjht   in  ncmc  of  yieofde ».•..  19S4 

action  by  Attorney  grncral  to  try  title  to  office 194S 

to  try   rifflit  to   exercise  corrwratc  franditse 1948 

to   forfeit    public  oftice.   civil  <v  military.. , 194S 

to  try  right   of   foreign  corporation  to  exercise  privileges 

within   state 194S 

ir*i ler  of  relator  as  party  plaintiff \',\  198$ 


%«•  WAvvABto  —  Oo]iitl]ii«e4« 

relator  to  give  security  for  costs.  «te ••••••••••••^« .  MM 

sMBpeosatton  of  attorney-general  when  rdator  joia«d. •••«•«,.  1988 
right  of  claimant  to  office  may  be  tried  in  action  afflMatt  Actual 
l&oumbeat v.. t  •••<••  1049 

order  for  arrest  of  person  usurping  ones «..••••«••.••, •«....  1949 

triable  of  right  by  jury •••4..  1960 

claimant  to  assume  office  after  judgment  in  bis  favor •  «.«•••«..  1961 
to  demand  books  and  oapera  after  judgment  in  his  favor.  1961 

proceedings  to  obtain  hooks  and  papers 1962 

refusal  to  deliver  books,  etc.,  after  ouster  ft  misdemeanor,  ••,.  •  1962 

aietion  for  damages   against   usurper 1963 

all  claimants  to  same  office  or  franchise  must  be  joined .»,.....  1964 
judgment  against  corporation  roust  contain  perpetual  injunction.  1966 

tmn^erary  injunction  in  action  agafnst  corp€»ration . . » i 1966 

witness  cannot  refuse  to  answer  incriminating  question  in  ac- 
tion against  corporation  t •.,.,..tt««*****»*«  1965 

ftnai  judgment  of  ouster  from  office .4 1966 

costs  on  judgment  of  ouster t « 1966 

fine  may  be  imooscd  upon  usurper  by  judgment.... 1966 

to  be  docketed    ...,..., 1966 

e^eeution  to  eoHeot , 1966 

collection  of  costs  against  eorposatioa  from  officfrs  and  nffni- 
bers •....#. ttitxftttfiiKiitrrt t,....^....  1987 

R. 
RAl]rof|il  C^pqinilftvlon^rfif 

to  approve  ohan,^  of  fiame  of  railroad  company 2411 

ovd«r  changing  name  of  railroad  company  to  be  ^ed  with 2414 

Railroad    Comiiasileii. 

.  urisdiction  of  countv  court  over, ,, 841 

residence  for  purpose  of  jurisdiction  of  justice's  eot^rt. , .  9869,  2880 

service  of  summons  from  justice's  court  on .' 2860,  2882 

compensation  for  railroad  property  taken  for  public  use 3370 

judgntent  foreclosing  mechanic's  lien  on  railroad  property 3419 

certain  employes  exempt  from  jury  aervjce, , . ,  j . . .  |680 

superintendeiit,    conductor    and    engineers   exempt    fr«pa    jury 

service , 10$1,  1127 

proof  of  exemption.^ » .  i  •   1Q62,  1128 

excepted  from  provision   for  voluntary  dissolution ...,,.,.....  2420 

petition  by,  for  change  of  name , 2411 

railroad  commiasipners  to  approve  change.  «*.,.«*......  2411 

contents  of  petition    . , , 2412 

order  changing,  to  be  filed  with  railroad  commissioners..  2414 

Bftpe. 

sittings  of  court  ip^y  bf  private ^ 6 

privilege  of  physician  in  actions  for , 834 

R«i»l  PropertT. 

I.    GENCaAL    PROVISIONS. 

defined « «••••««•>•, 8898 

in  condemnation  law  •  •• «*...».4«....*. .,••..  8868 

in  surrogate's  practiec ,«..*t*.«*-.*t. ••«•.•  2614 

"owner"  defined , ,....  3398 

in  condemnation  law.  .   ..•..#.•<..*.••.«<'• f..  3368 

"distinct  parcel"  defined ,,.» 3343 

"improvement"  defined •..••» 3398 

"injury  to  property"   defined   •■•••» 3343 

"inheritance"  defined  in   surrogate's  pri|ct{ee. ...  t 2.'S14 

proceeds  of  sale  of  realty  of  infant  or  incompetent  deemed 

real  nroncrtv 236P 

que!ition<«  of  tjU»  exre'>*rd  frn*^  Miri^diVtion  of  Htstire>  r/>urt    28fi3 
•aster  of  jurisdiction  in  justice's  court  i»  Mswcr  *»  titif  o( 
real  property 2951*2968 
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Real  Property  —  Continiied. 

I.  Generai^  provisions  —  Continued. 

special  proceeding  cannot  be  taken  to  recover  unless  expressly 

allowed 1688 

summary   proceedings   to   recover   possession   of,   see   "  Sum* 

MARY  Proceedings  to  Dispossess/' 
action  to  recover,  see  "  Ejectment." 
judicial  sales,  see  "  Sale  of  Real  Property." 
proceedings  to  sell,  etc.,  property  of  infant,  incompetent,  or 

corporation,  see  "  Sale  of  Real  Property." 
Hens  on,  see  "  Liens." 

limitation  of  actions  for 382-375 

action  to  establish,  etc.,  lien,  triable  in  county  where  property 

situated   : 982 

relating   to   property   without   the  state,   triable   where 

party   resides   ^ 982 

service    of    summons    by    publication    in    actions    affecting 

title 438,     439 

joinder  of  causes  of  action  relating  to 484,  KVTT 

filing  of  notice  of  attachment ^40 

cancellation  of  notice  attaching 711 

mistake  in  description  cured  by  judgment  on  verdict,  etc....     721 

action  to  compel  conveyance  by  infant  or  incompetent 234.n 

judgment 2347 

trUtration,  claim  in  fe«  or  for  life  not  tu^«ct  of 2365 

estate  for  years  may  be  subject  •£ 2365 

controversy  as  to  partition  may  be  rabfect  of. .  • 2861 

controversy  as  to  ooundaries  may  be  subject  of 2965 

admeasurement  of  dower  may  be  subject  of •  2365 

power  of  receiver  to  hold 716 

sale  of,  by  sheriff  on  execution  after  attaehme&t.  • 708 

sheriff  may  convey,  by  order  of  court •..•..«.•••••.••     718 

how  sold  pursuant  to  direction  of  judgment 1242 

security  by  referee  appointed  to  sell  real  property 1243 

conveyance   on   sale   under  judgment  or   execution   to  state 
name  of  person  whose  interest  is  sold • 1244 

II.  Action  to  determine  claim  to. 

provisions  apply  to  corporations  and  associations. 1650 

what  claims  may  be  determined  in ..••••.•••• 1638 

who  may  maintain  action 1638 

what  must  be  alleged  in  complaint... 1639 

demand  for  judgment 1639 

triable  in  county  where  property  situated £1^2 

dismissal  with  costs  on  proof  that  plaintiff  not  in  possession..  1640 
defendant  may  plead  title,  etc.,  and  ask  afiirmstive  relief ... .  1641 

procedure  when  defendant  pleads  title,  interest  or  lien l^"* 

^  judgment  for  defendant  on  claim  in  reversion  or  remainder..   1643 

execution  on  judgment  for  defendant  on  claim  in  reveraon  or 

remainder 1643 

Judgment    awarding   defendant    possession   and    damages    for 

withholding 16^4 

^  judgment   for   plaintiff    16^5 

»^  effect   of   judgment    JfMi 

new  trial  not  of  right M'^if 

new  trial  discretionary  within  one  vear • lf»4f, 

r.cw  trial  when  party  under  diAability IftJfl 

when  evidence  on  first  admissible  on  new  trial 1<V<^ 

perpetuating  evidence  and   proofs  in 1^** 

claim  of  dower,  action  to  determine !(%'' 

prayer  for  admeasurement lr :«? 

.  denial  of  defendant's  claim   and  demand  that  she   ht^ 

*  ^  barred If^'^ 

avtion  to  determine  validity  of  will  of  real  property. ...  .^^^..    1®**^ 

additional  allowance  to  plaintiff * 8282.  3yf 

computation  of  additional   allowance.* •••••«••»••••..  826? 
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Seal  Property  —  ContlBved. 

III.   PsftPXTUATING  TESTIMONY   AS  TO  TITLE. 

testimony  may  be  received  in  action  involving  title  to  realty.  1688a 

inability  of  witness  to  attend  must  be  shown 1688a 

documentary  evidence  not  affected  1688b 

mode  of  introducing  testimony   1688c 

objections  may  be  taken  at  trial 1688c 

who  may  apply  for  taking  of  deposition 1688d 

contents  of  petition   1688e 

notice  of  application  1688f 

appointment  of  referee 1688f 

notice  of  hearing  before  referee 1688f 

proof  of  notice  of  hearing 1688g 

adjournments  of  hearing  1688r 

•ubpcenas  to  witnesses  1688g 

compelling  attendante  of  witnesses   1688g 

mode  of  examination    1688h 

refusal  of  witness  to  answer 1688h 

authentication  of  deposition  1688h 

deposition  to  be  filed  and  recorded 1688h 

cgainst  whom  deposition  may  be  used  as  evidence. .........  1688i 
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I.  Gbnekal  provisions. 

clerk  of  court,  etc.,  not  "o  be  appointed  in  New  York 90 

limitation  of  action  against,  to  recover  chattel 883 

appointment  before  judgment .....  718 

on  counterclaim 720 

by  or  after  judgment 7W 

pending  appeal 713 

I  judgment  creditor's  action 1877 

::s   -uccessor         sxecutor  pending  action   for  partition 

>     distribution  or  to  construe  or  establish  will 1860 

reference  on  application  .'or  appointment 827 

*'  Dn>Derty  "     icluder  rents,  income  and  increase  of  oroperty.  71S 

notice  of  application  for ...  714 

appointment  of  temporary  receiver  without  notice 714 

appointment  without  notice  in  foreclosure 714 

removal  of   715 

bond   of    715 

increasing  security 71o 

accounting  by 71o 

notice  to  surety  of  accounting 71^ 

petition  by  surety  to  be  relieved  ^12 

revocation  of  appointment  for  failure  to  give  new  bond Sl'J 

power  to  hold  real  property. 7?0 

on  death  or  removal,  successor  'may  continue  action 70(* 

substitution  of  successor  on  death  or  removal 7G6 

may  file  notice  of  appointment  and  ownership  of  judgment. .  120.*^ 

may  consent  to  insolvent's  discharge  under  judge's  order....  2153 

leave  to  sue  upon  official  bond 1800 

commissions 3S20 

may  include  cost  of  bond  in  commissions P.^20 

II.  Op  corporations. 

in  what  cases  appointed  for  corporation 1^10 

when  appointed  for  educational  institution 1810 

appointment  of,  for  foreign  corporations 1810,  1812 

notice  of  application  for  appointment  of  receiver  of  corporate 

property 1810 

appointment  of,  by  judgment  annulling  corporation 1801 

in  action  to  dissolve,  appointment  of  temporary 1788 

power  of  temporary  ' 1788 

court  may  confer  additional  powers  on  temporary 1789 

appointment  of  permanent 17^8 

powers  of  permanent 178S 
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Receivers  —  Contlnaed. 

II,  Of  coitpoRAi  [ON s  —  Continued. 

voluntary  ilii  solution)  appointment  of  temporary  in  fx'tjceed- 

"      infts 24*i3 

powers  of  temuorary » 2423 

appointment   of   permanent    *...*. t 2429 

confirmation    of   acts   of    . « .  • « 2429 

relief  from  omissions  an4  defaults » » * 2429 

commissions  of » 2431a 

final   accounting  of    » » . . .   2431b 

duty  of  attorney-general  as  to  final  a^countiag» » . . . .  2431b 

III.  In  si^i^plemeWtary  piocbzdings. 

appointment  .  .  .  ^ t » k .  4  .  . .  .  2464 

notice  of  application   for  apf)ointment »».•.! 2464 

when  appointed  without   notice    t »»»».... .  2464 

notice  of  application  to  other  creditors 2465 

only  one   to  be   ap|>ointed  — » »  » . » . . . .  2466 

order  extending  prior   receivership 246B 

when  property  vests  in  receiver 2468 

relation  back  of  title  to  personal  property « 2469 

hon-resident  not  to   he  apnoinled 2469 

removal    on    becoming   non-resident 2469 

record   of  orders   appointing    t . .  MTO 

subject   to   control   of   court i • » & . 2471 

jurisdiction  of  justice's  court  over  actions  by » 2865 


liecoarni  Htnce. 

Sower  of  tbUhty  fcbUrt  to  remit  fotfeiture 350,  ffil 

ow  forfeited 1965 

action   by    attorrttfy-gtheral    * 19G6 

judgment   for   peoplfc   on » 1966 

district  attorney  to  pay  ovtf  collections  on 1967 

to   render   account   of  coflections 1968 

action  on,  to  be  brought  in  name  of  people • 19S4 

tieoorna.  ' 

must  be  in   English,   abbreviations..* »...»4..»*.4 22 

amendment  of » T2T 

of  certificate  of  sale  of  real  property  on  exttcutioA 1439 

effect  of  recording  certificate  of  redemption  Of  r<Al  ptiO|>erty 

from  sale  on  execution  ...*»>% i  >  • .  • 1470 

judgment  in  partition  may  ht  ftoorded  irt  oaoh  Muhty  Where 

lands  are » % i..*........k....%.kk»....   1S96 

of  notices  of  iU  pindiHt >».........» 1672 

judKment  vacating  letters  patent  gf Anted  by  iUte  to  IM  tibted.    196B 

of  discharge  of  ineolvent  debtor « »..«..».*>....  2181 

of  order,  etc.,  attempting  in&olvcnt  debtot  ffofti  llrrest  or  im- 

prisonment > > . . . « » 2196 

of  assignment  on  dischafg^  of  deMof  ffoM  imt>H80nmefit  on 

execution.    .    .    >  . .  >  .  ^ >  i  t  •...*..  t 2211 

of  order  appointing  trifstee  of  property  of  orifMihAl  pHAOtier. .  222S 
of  aHidavits  of  Rale  under  foreclosure  by  advtftisemeBt» » . . . .  239S 

of   order   chan^iii}^   name   of  corporation.  ...•».•.•.•».  k »    2414 

of  orders  n]>|>*)inting  receivers  of  judgment  debtors..* .  .2467,  2470 

hooks  and   iiidicck  to  be  kept  b^'  surrogate « .2498,  2499 

of    wills    pr(ncd    elsewhere   willun   slate ,.«.....    2631) 

probated    wills   of  real   proj)erty   may  be  recorded  as  deeds..   2633 
executor,  etc.,  must  cause  will  of  real  property  to  be  recorded 

in   each   county    where   realty   situated 2633 

wills  to  he   indexed   when  recorded  as  deeds 2634 

fees  of  clerk  or  register  for  recording  wills  as  deeds 2634 

decree  of  probate  of  heirshlj)  may  be  recorded  as  deed 2657 

decree  vacating  or  modifying  decree  of  probate  of  heirship...  2659 

1352 


Reeorda  —  Continued. 

I.  Of  documents,  conveyances,   etc. —  Con^ifiti^d. 

of  foi&^  ^flls   2605,  2703,  2704 

itti  tor  Tttotdinfi  instruments * 33M 

II.  Admissibility  as  evidence. 

tubpcens  duces  iecum  to  prodace 806 

original  entry  of  marriage   or   certified  copy   is  presumptive 

evidence 928 

certrfied  copies  of  papers  filed  or  recorded  iri   public  bfflces 

presufnptive  e^idehce 933 

certified  copies  of  papers  filed  or   recorded  in  town   clerk's 

office  prestifrfpti**   evidence 934 

record  of  conveyance,  or  certified  copy,  is  admissible 0'-<5 

is  not  conclusive , . ., 936 

ftOt  adriiissible  ^-hen  proved  by  oatn  of  interested  or  in- 
competent witness.  .  .^ 926 

tratfscrlpt   frorti  docket  book   of  justice  of  peace,    subscribed 

and  adthefiticated,  is  evidence 939 

Certified  copies  of  records  of  federal  courts  admissible  in  evi- 
dence      943 

of  aocumertts  on  file  in  federal  offices  are  admissible  in 

evidence 944 

C6rtmcaftf  of  dirfectof-  of  census  to  population  is  admissible  in 

evidence. 944 

of  weather  bureau  observations  admissible  in  evidence 944 

of  transfWs  of  vessels  admissible  in  evidence. . . . ; 945 

«*mp1ificatfon  of  record  of  conveyances  without  the  state  ad- 
missible in  cvidefice 947 

Mthenticatibn  of  copies  of  records  of  foreign  courts 952 

orin  proof  of  copy  of  retord  of  foreign  court. 9'3 

Statutory  provisions  do  tiot  declare  effect  of  foreign  record..     954 
irt  New  York  city  aftd  county  are  presumptive  evidence  after 

f^enty  years 955 

authenticated    copies   of    records   of   public   office    of    foreign 

country  ddmi<*<;iMe  in  evidence « 958 

form  6f  certificate  to  copies,  etc *....♦ 957 

certificate  to  copies,  etc.,  m(i<;t  be   scalrd 95fi 

certified  coriy  for  use  in  snmc  court  need  riof  be  scaled 959 

official  certificates  of  search  admissible 921 

certificates  of  search  of  title  guarantee  aiid  Abstract  companies 

admisfiibli^ 3256 

surrogates,  registers,  clerks,  etc.,  io  make  aftd  certify  searches.     961 

itiay  be  t^roved  according  to  rules  of  common  law. 962 

ddmlssibility  in  evidence   of   record   of  wills  nrovcd   orior  fo 

1785 , , 2C31 

admissibility  in  evidence  of  tecords  of  Wills  proved  more  than 

thirty   years    2632 

of  discharge  of  insolvent  debtor  is  conclupive  evidence  of  pro- 
ceedings  and    facts    2181 

in  register's  office  in  New  York  and  Kings  counties  not  to  be  . 

removed  on   subpotna    866 

Recorder. 

Included  In  term  **  judge" ...*•. .«4 3343 

of  Kew  York,  may  change  place  of  holding  court. ...»,»« 42 

Reeordev**  Coort. 

See  •*  Utica,  Rccokder's  Covrt  or  the  CitY  or}'*  "  Oswico, 
Rkcokoer's  Court  op  Trt«  City  or.** 

tled«niptl6n. 

on  sale  of  rtal  property  on  execution,  SM  **  fixBCtJfloif.** 
by  lessee  or  creditor  after  warrant  in  summary  proceedtt^gsto 
^•possess 4 . . .  w 1266-2259 
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INDEX. 

Referenee. 

I.  Who  may  be  appointed  refbxex. 

qualifications    of    referee    1024 

judges*  clerks,   etc.,  not  to  act 1024 

several    referees   may  be   appointed 1025 

persons  to  whom  all  parties  object  not  to  be  appointed,  ex- 

ccpt,  etc 1024 

judge  not  to  be  appointed  referee,  except  by  consent 1024 

judge  appointed  referee  by  consent  to  act  without  compensa- 
tion    1024 

surrogate  of  Monroe  county  not  to  act  as^  referee 2405 

clerk  of  court,  etc.,  not  to  b'e  appointed  in  New  York 90 

clerks  of  surrogate's  court  not  to  act  as 2500 

judge  of  court  of  claims  not  to  act 279 

il   When  repbrencb  ordebed. 

compulsory,   of  questions  arising  incidentally 1015 

to  take  an  account    1015 

what  questions  may  be  referred  1013 

when  issues  to  be  referred   1013 

in  New  York  city  court  1013,  3100 

Itaues  to  be  referred  on  stipulation  of  parties 101] 

order  appointing  referee  named  in  stipulation  to  be  entered 

of  course 1011 

appointment  of  referee  when  not  named  in  stipulation 1011 

when  reference  is  discretionary 1012 

to  trv  issues  remaining  after  jury  trial  of  specific  questions. .     972 

to  take  deposition  for  use  on  motion 885 

of  hospital  physician 836 

of  questions  arising  on  motion  in  N.  Y.  city  court 3172 

to  superintend  discovery  of  books  and  papers 807 

to  make  examination  or  inquiry 827 

on  application  for  receiver,  appraiser  or  trustee 827 

to  approve  undertaking  and  sureties  thereto 827 

to  assess  damages  on  application  for  judgment  by  default. . .  1215 

1216 

by  judgment  to  execute  it 1230 

on  judgment  for  defendant  on  counterclaim 515 

on   justification   under    undertaking   on   app^    to   court    of 

appeals 1335 

to  ascertain  value  or  sufficiency  of  sureties  on  discharge  of 

attachment 695 

to  examine  person  refusing  certificate  of  interest  in  attached 

property. • 651 

to  ascertain  damages  from  injunction G23 

sustained  b^  third  person  by  injunction  order 624 

on  default  in  replevin . . . .  .^ 1729 

evidence  in  mitigation  admissible 536 

on  application  to  perpetuate  evidence  relating  to  real  prop- 
erty  1688f,  inSBf 

to  sell  real  property  under  direction  in  judgment 1242 

secuntv 1243 

to  sell  chattel  under  judgment  foreclosing  lien 1739 

of  application  to  sell  real  property  of  infant  or  incompetent..  2354 

of  proceeding  to  sell  corporate  real  property 33P^ 

to  inquire  as  to  liens  on  property  under  partition 15S1 

to  admeasure  dower    1007 

to  ascertain  amount  payable  in  gross  in  satisfaction  of  dower.  1618 

liens  prior  to  sale  to  satisfy  dower 1821 

In  action  for  waste,  to  ascertain  interests  when  joint  tenant 

elects  to  partition 165T 

of  issues  in  condemnation  proceedings 3367 

In  proceedings  to  enforce  liens  on  vessels 34^,  3428 

of  proceedings  supplementary  to   execution 2442,  2443,  2445 

for  voluntary  dissolution  of  corporation 2423.  2428 

Hf  application  for  surplus  money  on  sale  under  foreclostire  by 

advertisement 2407 

for  production  of  tenant  for  life  in  proceedings  to  discover 
death 2806,  2806 


INDBX. 

Reference  —  Con  tinned. 

II.  Whbm  RErusNCx  OBDSRZO  —  Continued. 

by  surrogate's  court  of  questions  of  fact  to  take  testimony 

and  report 2546 

surrogate  cannot  refer  probate  or  revocation  of  probate 2546 

of  New  York  may  refer  questions  to  assistant 254U 

by  appellate  court  on  appeal  from  surrogate's  court 2586 

of  disputed  claim  against  decedents'  estates 2718 

in  proceeding  in  surrogate's  court  to  take  testimony  of  infirm 
witness  in  another  county 2540 

III.  POWXRS  AND  IW7TIES   OF  BZFERXES;    PtOCEDURB. 

referee  to  be  sworn 1016 

terms  of  oath r 1016 

who  may  administer  oaths 1016 

waiver  of  oath 1016 

oath  of  referee  to  admeasure  dower « 1606 

failure  to  take  oath  cured  by  judgment  on  report,  etc 721 

procedure  before  several  referees 1026 

powers  when  there  ^re  several  referees 1026 

general  powers  of  referee 1018 

power  to  allow  amendments 1018 

may  issue  subpoena 854,  1017 

copy  of  pleadings  and  papers  to  be  furnished  on  trial 1018 

procedure  on  reference  of  disputed  claim  against  decedents' 

estates 2718 

publication  of  notice  to  prove  liens  on  property  under  parti- 
tion  1561 

termination  for  failure  to  file  report 1019 

removal  of  referee  to  admeasure  dower 1608 

powers  of,  and  procedure  before  referee  appointed  by  surro- 

gate.  .^ 2546 

referee  of  disputed  claim  against  decedents'  estates....  2718 
summary  punishmeiit  of  contempt  in  presence  of  referee....  2267 
referee  may  make  urder  to  show   cause  or   issue  warrant  to 

attach  for  contempt 2272 

referee's  order  or  warrant  in  contempt  may  be  returnable  be- 
fore referee  or  court 2272 

power  of  referee  on  order  or  warrant  in  contempt  returnable 
before  him 2272 

IV.  Report;    judgment,  etc.     See,  also,  **  Report." 

"  report  "    defined    3343 

to  be  made  and  filed  within  sixty  days 1010 

must  state   facts  and  conclusions  and  direct  judgment 1022 

requests  for  ruling  of  referee 1023 

on   reference  of   whole   issue,   report   stands   as   decision   of 

court , 1228 

entry  of  judgment  on  report  when  whole  issue  referred. . ....  1228 

judgment  after  reference  to   determine   specific   questions   of 

fact 1228 

interest  from  time  of  making  report  to  be  included  in  judg- 
ment. .   . ...,.; 1235 

report  to  be  inserted  in  judgment-roll .\. .. . . ..  12.^7 

motion  for  new  hearing  of  interlocutory  reference 1232 

IS  matrimonial  actions,  testimony  and  proceedings  to  be  certi- 
fied to  court  with  report 1220 

judgment  to  be  rendered  by  court 1220 

confirmation  of  report  of  referee  appointed  by  surrogate 2546 

Judgment  on  reference  of  disputed  claim   against  decedents* 

estates 271fl 

proceedings  for  trial  of  remaining  issues  where  part  referred.  1014 
motion   for  new  hearing  after  trial  of  specific  questions  by 
referee '  ^  q(^ 

notice  of  exceptions  to  report  of  referee !.!!*.!!!!    904 


Iteferenoe  —  Contltmed* 

V.  Fees  and  expenses;  (xu^ik 

?[enerat  provisions  as  to  fees « ••••«« •.«>•••  32M 
ecs  of  referee  fn  sufroaratc*s  court  same  as  in  supreme  conri.  2508 
expenses  of  rcft^rence,  on  justifkatlojn  on  undertaking  ^  9ourt 

of  appeals 1335 

of  referee  to  snperintend  discover3r  of  books  ?ind  pa|>cr5.     P07 
compensation  of  referee  of  di^utecj  ctaim  against  dece^^ts* 

estates    ^, ,, 271?^ 

eosts  of  reference  of  dfsptited  c^im  against  decedents*  estates.   2718 

fees  of  referee  of  real  property 820(7 

rommlssions  on  distribution  of  proceeds  of  sale  of  real  prop-  ^^ 

erty    , ^  ••  v  i .  f  i  ••••<•  t   R2!*7 

ReflTcnta  of  the  Unlveralty. 

petition  for  dissoKition  of  educational  institution 1804 

appointment  of  receiver  .....,..,, ISIO 

KeflTlater.                                           .                 j  cmk 

subtxvna  duces  teenm  to  produce  record -  -  •  •  ««» 

in  New  York  and  Kings  counties  records  not  to  be  removed  on 

subpoena ; /  o** 

official  rocords  of  register  of  New  York  county  presitmptive  evi- 

dcnce  after  t>veHty  years •  •  •  • • •  •  •  "°^ 

maps  and  surveys  an  file  in  New  York  county  are  presumptive 

evidence  after  twenty  years    •  •  ■  ^^ 

to  make  and  certify  to  searches. - jjj} 

nisdemeanor  to  refuse,  neglect  or  deity  to  make  seascli ^i 

salaried  registers  to  account  for  and  pay  over  tots , . . .  »£^ 

fees  of '^^^ 

Relator^ 

when  to  be  joined  as  plaintiff ^ •  1 1  •  •  •  J-^ 

to  give  security  for  costs,  etc........ lUSb 

compensatiop    of    attorney-general    when    relator    joined    V^th 

neonle .,,,.........••..•.•••••••  TSIf'o 

writs  must'show  that  they  arc  issued  on  application  of W94 

costs  may  be  awarded  against. 324 . 

when  required  to  give  security  for  costs • .  • » •  •  •  <m«w 

Reltg'IOHA  CorporationM. 

proceedings  to  sell,  mortgage,  etc.,  realty,  see  "  S4LE  of  Real 
Property." 

jurisdiction  of  county  courts  over  proceedings  to  sell  realty 340 

not  subject  to  judicial  supervision : J804 

to  action   to  dissolve  corporation.... 1804 

to  action  by  people  to  annul  corporation. l^M 

excepted  from   provisions  for  voluntary  dissolution  of  corpora- 
tions   • 2k1 

Remnliifleriiieii, 

action  by,   for  partition  subject  to  estate 1533 

necessary  parties  in  partition 15« 

division  in  partition  among J^J 

action  against,  to  determine  claim  to  real  property 1d3« 

may  plead  estate   in ., JJJl 

proceedings  when  defendant  claims  in  remaipder In43 

may  sue  for  damages  to  inheritance ; 1665 

may  maintain  ejectment  after  judgment  against  tenant  in  posses- 
■*  ^  1690 

2177 

XFB 


sion. 


resting  of  contingent  interest  in  trustee  l«r  insolvent  debtor. , . 
proceedings  to   discover   death   of  tenant   for  Iif«,   see      I  ifs 


Tekant.' 

lUnlttliur. 

from  court  of  appesls.  ■.•  ■.  •• ••o ...ff*  •<*••»,••     1" 

n^nioval  «»f  Action.  .  <ib 

from  K.   Y.   ci t v  court  to  supreme  court.  •  • :  •  • y\^ 

to   siiiiifinc   court    on    disability    of   enmity   judge........ .H- 

f roin  county   to  supreme  court   to  change  place  of  trial -WJ 
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RemOT»l  of  Action  — >  Continued. 

from  justice's  to  covinty  «ovtr<  ol  Kiacs »       • •  •  •  9M4 

to  county  court  from  local  courts  of  Utiqa,  Hudaon  and  Oaiv^o.  3200 
to  supreme  court  for  cousoUtlation... /....,....,..,.,.,,«,,.  818 
of  original  action  to  court  wh^re  crossraction  ponding. .«.  •««..  760 
effect  of  order  of  removal  from  county  court.  ...«...,««««4...  344 
aopeal  from  order  removing  action  from  county  court. ««««,..  344 
stay  to  permit  removal  from  county  court. .  ^.  .,...,••.. «,....  345 
process,  undertakings,  etc..  not  unpaired  by  rw^oval  of  «9tiion 
from  county  cQurt  •••••••  .^t^x^**^*.* .,•.,«.••«««..    346 

Repjiiielaer  Connt^'* 

jail  liberties  for • 145 

Bents. 

included  in  term   '*  property" 713 

stay  of  judgment  lor,  pending  appeal  staya  also  dispossess  pro- 
ceedings  , 1310 

part  of  damages,  in  ejeetment 1497,  1531 

adjustment  of,  between  parties  tQ  partition.  «..•••, v. ^ •.«•,«..  JMP89 

when  assets  in  hands  of  executor,  etc t*, •«....  27 12 

apportionment  of,  on  death  of  person  interested* .v***^ •«••«••  2720 

H^ylcv'ln. 

I.  JuaZSDZCTXOH  OP  ACTIOjr. 

jurisdiotien  of  county  court. .f, •.•••• 840 

of  N.  Y.  city  court ««•  31IIC    ^^ 

of  city  court  of  Yonkers .,..,..,.....  S!iv2,  3204 

acquired  by  seizure  before  service  of  summons,  ^  ••«...«••,. .  1G03 

||.   WHfXf  ACTYOtf    MAY  BB  BUOVCHT. 

when  action  cannot  be  maintained 1699 

second  action  for  same  cause  not  to  be  maintained  after  judg- 
ment awarding  possession  to  defendant., 1691 

action  by  assignee 1692 

not  affected  by  failure  to  replevy 1718 

notice  of  abandonment  of  claim  to  part  not  taken 1719 

cause  of  action  survives  death  of  party ,.••....•,,...  1736 

order  of  arrest  in  action  of ^ ..... .^ «.......,  549 

bail  to  procure  discharge  from  arrest  iu  action  Qf*..* 576 

n^.  Limitation  or  actions. 

in  general. , 382 

actions  against  executors,  etc. .«..,. «•.«*... 383 

computation  of  period  of  limitation  of  actions  by  executors, 

etc 302 

period  oocupied  by  suit  to  recover  property  excepted   from 

period  of  limitation  of  action  against  executor 403 

IV,  ThB  aBQVISlTION;  bxbcutzon  thekbop. 

right  to  replevy  when  order  of  arrest  has  Issued.,, 1714 

requisition  to  sheriff  in  replevin •••  1694 

from  N.  Y.  city  court  to  be  executed  by  sheriff tt.tf-  339 

affidavit  for  requisition  before  service  of  summons..,.,,,,..  1605 

after  service  of  summons ..,.,.,, «.*••••..  1696 

to   replevy   several   chattels ,....«.«,•..• 1697 

agent  or  attorney 1712 

replevv  of  part  if  whole  not  found • lOOB 

plaintiff's  undertaking  for  .•••.«...  1699 

execution  of  requisition  by  sheriff ,•• 1700 

taking  when  chattel  i  >  i*^  building  or  inclosure 1701 

h'w  replevied  chattel  kept .•.«••«•••••••••  1702 
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Replevin  ^  Continued. 

IV.  The  bequisxtxon;  xxecutiov  trbbbof  ^  Continued. 

delivery  of  chattel  by  sheriff 1TO2 

exception  by  defendant  to  sureties  on  plaintijSTs  undertakinc.  1703 

justiAcation  of  sureties  on  plaintiff's  undertaking 1703 

proceedings  by  defendant  to  reclaim 1704 

affidavit  by  agent   or  attorney  for   return  of  chattel  to  de- 
fendant  1712 

undertaking  by  defendant  to  reclaim .'♦!!!!!!!!!!!!!!'  1704 

notice  of  justification  of  sureties  on  defendant's  undertaking!   1704 

when  and  how  sureties  to  justify 17Q5 

to  whom  shcrilT  must  deliver  chattel W"  \  1706 

penalty  for  wrong  delivery  by  sheriff !!.*!!'   1707 

second  requisition  for  part  of  chattels  not  taken ,,][  1713 

return  of  proceedings  by  sheriff 1715 

compelling  sheriff  to  make  return .!!!!  1715 

papers  on,  to  be^  made  part  of  judgment-roll 1717 

to  be  furnished  to  court  or  referee  at  trial 1717 

exemption   of  exhibits   at   exhibitions 140la 

V.  Claim  op  title  by  thixo  pesson. 

affidavit  by  claimant 170R 

demand  for  indemnity  to  sheriff 1700 

delivery  for  failure  to^  indemnify 1700 

action  by  claimant  against  sheriff,  for  taking 1710 

indemnity  to  sheriff  against  action  by  claimant 1711 

affidavit  of  claim  by  agent  or  attorney • ••••...•  1712 

VI.  Pleading. 

joinder  of  causes n  • 484,  1889 

title  of  party 172l» 

allegation  of  wrongful  taking  in  complaint 1721 

of  wrongful  detention  in  complaint 1721 

allegation  in  complaint  of  depreciation  of  chattel  by  defend- 
ant  1722 

.  defendant  may  plead  title  in  third  person 1723 

interpleader  in 820 

allegation   of  possession  of  land  on  which   chattel   was  dis- 
trained doing  damage. •••• 1724 

VII.  Trial;   judgment,  etc. 

f           action  to  recover  chattel  distrained,  triable  where  cause  axx>se.  083 

issues  of  fact  triable  by  jur^ • 968 

joinder  of  claimants  on  motion  of  defendant 820 

damages  for  depreciation  of  chattel  by  defendant 1722 

notice  by  defendant  of  demand  for  Judgment  for  return 1725 

verdict  to  state  damages  recoverable 1726 

value  of  property  not  held  by  successful  party 172fi 

need  not  state  value  in  certai^i  cases 1727 

may  award  distinct  chattels  to  different  parties 1728 

ascertaining  damages  on  default   1729 

final    judgment    when    distinct    chattels   awarded   to    different 

parties ..•  1728 

final  judgment 1730 

lien 1730 

docketing. 1730 

execution  may  issue  on  judgment 1240 

contents  of  execution    1731 

sheriff's  now^f*  to  ♦•»!.'*»  chattel  in  execution 1732 

when  plaintiff  entitled  to  costs  of  course 8228 

VIII.    ACTIOfT    ON    UNDERTAKING. 

on  entry  of  order  of  ahateifient 1736 

may  be  maintained  on   return  of  execution  unsatisfied 1733 

sheriff's  return  presumntive  evidence  of. breach  of  condition.   1734 

destruction,  etc.,  of  chattel  no  defence 1735 

responsibility  of  sheriff  for  sufficiency  of  sureties......!....   1706 

delivery  of  undertaking  bv  sheriff XTH 
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Replexln  —  Con^lniied* 

IX.  In  justices'  couRts. 

in  New  York  municipal  court •• 8210,  8211 

in  Albany  city  court    8210.  3211 

in  Troy  justices'  courts   8210,  32U 

jurisdiction  of  action    2862 

when  action  may  be  brou^t ,  2019 

requisition  to  issue  concurrently  with  summons 2920 

requisition ^ 2921 

execution  of  requisition 2922 

service  of  summons,  affidavit  and  requisition  on  defendant...  2022 

return  of  constable  202S 

exception  by  defendant  to  sureties  on  plaintiff's  undertaking.  2924 

proceedings  by  defendant  to  reclaim  chattel 2925 

justification  of  sureties  2926 

to  whom  chattel  to  be  delivered 2927 

penalty  for  wrong  delivery  of  chattel 2928 

claim  of  title  by  third  person 2929 

defendant's  answer  may  demand  judgment  for  return 2930 

proceedings  when  summons  not  personally  served 2932 

action  not  affected  by  failure  to  replevy 2938 

damages  for  injury  to  chattel 1722,  2930 

verdicf 1726,  2931 

final  judgment;   docketing,  etc f.,  1730,  2931 

docketing  transcript  of  judgment  for  delivery «• 8019 

issuing  execution 8038 

execution  on  judgment  for  delivery 1373,  1781,  2931 

costs. 8075 

action  on  undertaking ,' 1738-1735,  2981 

Reply. 

demurrer  to,  see  "  Demurier." 

to  counterclaim ;  contents •••••• 514 

judgment  on  failure  to  reply 615 

to  new  matter  in  avoidande 516 

several  avoidances  may  be  set  up  in 617 

each  avoidance  must  be  seoarately  stated  and  numbered 517 

allegation  not  denied  by,  deemed  true 522 

new  matter  in,  deemed  controverted 522 

striking  out,  for  disobedience  to  order  for  discovery  of  boolcs, 

etc 808 

limitation  of  action  must  be  pleaded  in » •  <%  418 

Report  of  Referee. 

See,  also,  *'  Rrpekencs,  IV." 

defined 8343 

to  be  made  and  filed  within  sixty  days 1019 

termination  of  reference  for  failure  ^  make  and  file 1019 

when  lo  be  filed  in  actions  for  divorce,  e^r 1774 

to  specify  sin^e  damages  and  direct  judgment   for  double  or 

treble 1020 

on  trial  ox  demurrer,  to  direct  final  or  interlocutory  judgment 

;o  be  entered   ^ ...   1021 

need  not  find  facts 1021 

may  direct  final   judgment  on   failure  to  plead  anew   or 

amend  under  leave  in  interlocutory  judgment 1021 

on  trial  ot  whole  issues  of  fact,  what  to  contain 1022 

must  state  facts  found  and  conclusions  of  law  and  direct  judg- 
ment  • 1022 

to  award  costs ^ 1022 

reqljests  for  ruling  of  referee *. . . .   1023 

n|>tice- of  exception  to / 994 

Exception  to  finding  of  fact  not  supporter!  '       evidence 093 

^ase  not  required  on  an  appeal  on  exccpf  .>  report 998 

judgment  on  appeal   1022 

stands-  as  decision  of  court  when  whole  issue  referred. 1228 

44  1,^59 
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Report   of  Referee  —  Continued. 

entry  of  judgment  on,  when  whole  issue  r*f»*#*d 1428 

interest  from  time  of  making  to  be  fncluded  in  judgment 1235 

to  he  inserted  in  judgment-roll 1237 

in  matrimonial  actions,  testimony  and  proceedings  to  be  certified 

to   court    , , , 1229 

judgment  to  be  rendered  fey  cowrt  ortly% -...*»>.  .w »% 1229 

in  eiectment  to  state  nature  of  plaintiff's  estate h.....   1519 

rendition   of,   on  alternative  tnandamus ,.  w  ..... .   2083 

in   proceeding  for  voluntary  dissolution  of  corporation... 2426 

on  trial  of  issues,  in  condemnation  proccedinfrs 3967 

lieporters. 

x>i  neompApen,  «jcMnpt  f^oM  Jiify  terriM ^ .  1*009,  1081,  112< 

Reports. 

of  court  of  appeals,  see  "  ^tatb  lUWMtTSit.'^ 

of  supreme  court,  see  "  SupftEMB  CouikT  Rsportek." 

of  proceedings,  false  and  inaccurate  are  eontempti  . .% 9 

report  of  cases  admissible  to  prove  common  er  unwritten  la*  of 
another   state  or  country v 942 

H^M  AdJndlctttR^ 

6nal  judgment  of  court  of  cTaiWis , .  v 269 

judgment  of  dismissal  not  a  bar  unless  oii  merits i 1209 

collusive  judgment  taol  a  bir  to  action  for  pciially  or  forfeiture.  1886 
final  order  i^  summary  proceediiigs  to  dispossess  not  a  bar  to 
ejectment » 22SI 

Hescne. 

of  property  or  person  in  custody,  a  contempt 14 

sheriff  liable  for,  after  arrest  of  defendant • 881 

sheriff  may  command  power  of  county  to  overcome 104 

names  of  resisters  td  be  certified  to  court ••....v 105 

refusal  to  assist  sheriff  is  misdemeanor 106 

of  warrant  or  precept  in  habeas  corpus. . . » • » ;...»....«     20^ 

of  man^at^  of  justice  of  peact » 315S 

Restlt«itlt>ft* 

wlien  defendnnt,  served  by  publication,  xlefends  after  final  fttdg> 

ment.  .  »   •  • ^  .  • 445 

on  granting  new  trial  • 10(l5 

when  judgment  vacated  or  set  aside 1293 

on  reversal  or  modification  on  ap|>eal. .^.w.. »** 1323 

on  certiorari 2132 

upon   reversal   of   final   order  in   smMnary  i^roceeduiga  to    dis- 
possess  k • 2263 

of  decree  or  order  of  surrogate's  court 2587 

on  discovery  of  assets  after  sklc  of  real  pro{>erCy  for  decedent** 

debts » 2901 

on  reversal  on  a^ypeal  from  justice's  court*.,  .hk.k.  .>.»...  .k^.  3058 

interest  on  judgment  of ....; 1211 

undertaking  for.  on  judgment  by  default  Whett  gommw  served 

by  publication .....h»..«..<»b.....k.k.»»* 1216 

Ro't'erslon. 

joint  tenants  may  m'aintain  action  in  partitioii •• •....  1533 

reversioners  to  be  made  parties  in  partition ••••...  1538 

division  In  partition  among  reversioners ..« •...«  1558 

action  against  reversioner  to  determine  daim  to  real  property.  1538 

proceedings •••»•.  ««.^..  1643 

Ifrantor  of,  may  maintain  action  for  waste.  ......«••.».«  k» .  ...i  1^3 

reversioner  may  sue  for  damages  to  inheritance. 1685 

may  maintain  ejectment  after  judgment  against  tenaat  in 

possession v ••.«...».«.•••.  16W 

vesting  of  contingent  interest  in  trustee  for  insolvent  debtor...  8177 
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INDEX, 
of  actions  and  special  proceedings,  see  "Abatement  and  Rs* 

V1VAI«" 

Revoefei,tlo9&. 

of  letters  of  administration,  see  "  Letters  of  AMtiNftTftATtOH*** 

testanient«ry>  bw  '*  LBTTftRi  TESTAltfeMTAky." 
of  probate  of  will,  sec  **  Wills." 

Rtel&moAil  co'ikhly. 

attendants  and  messengers,  how  appointe<) 95 

duties   and   salarv   of v 9^ 

county  court   stenograpnei,   how   appointed 35'J 

compensation  of  judges  for  services  in  selecting  jurors,  etc...  1044 
when   eoanty  treasurer  may  act   as   adtninistrator   ex  officio   of 

deeedent's  estate   2665 

security  for  costs  irt  couttty  court 3266 

Itlrers. 

place  of  trial  of  actions  for  penalties  for  offences  committed  on.  1)83 

Rp^c^heiiter,  Mtknlciiial  Coikrt  of  tike  City  of. 

is  not  a  court  of  record 3 

appeals   from,   bo^  taken 3227 

of  summary  proceedings  to  dispossess 2234 

provisions    made    applicable    to 3226 

Bo^ldaitd  County. 

allowance  to  grand  and  trial  jurors.... ...vakt.k.Mb*..  8814 

mileage  of  jurora  ...w. *••»...•.••.»••««.•  8314 

Rules. 

of  court  of  appeals ••«.«• b*. »»••»••••• 103 

^wer  of  appellate  division  to  itAt, .••....•..«.•  220 

calendar  rules  in  Erie  county   ..••«.... • 235 

power  of  court  of  claims  to  make ..•...••..»..*..b.«..  2^ 

of  city  cowrt  of  New  York 323 

regulating  arrest  in  marine  causes  in  N.  Y.  city  court.  •* 81T7 

for  admission  of  attorneys ....>.  193 

for  examination  of  attorneys 56 

changing  rules  for  cxanrination  and  admission  of  attorneys.  •-.  •  57 

exenH>tion  of  graduates  from  clerkship   w....; 58 

General  rules  op  practice. 

how   made   aiid    revised 17 

must  be  published    .^ ^18 

may  provide  for  preference  of  actions 791 

may   regulate    trial    of   issues    976 

for    calendars     977 

for  classification  of  issues ^7 

to  regulate  discovery  and  inspection  of  books  ana  papers....  ?'04 

settlernent  o>i  interrogatories    WM 

making  and  settling  case  on  appeal,   etc 907 

notice   of   motion   for  leave   to   issue   execution    against 

decedent's    property     l.^**l 

to  provide  for  notice  of  application  for  certiorari  to  review. .  2128 

S. 

Safe  Deposit  Compnnlo^.  . 

agreement  wltli  sureties  for  deposit  with........ 8t» 

excepted  from  provision  for  voTuntary  dissolntlon.... 242C 

•***'«Vnings  within  sixty  days  not  reached  by  judgment  ''^f^^"^  ^g^^ 

not  reached  by  'supplementary  proceedings ....  2463 

judgment  for,  enforceable  against  earnings,  trust  income,  etc...  IJUl 

UtLf  of  Personal  Prolierty.  .^ 

under  foreclosure  of  lien  on  chattel Y^-'a 

of  perishable   goods   and   animals   attached.... ^'J> 

*             property  notwithstanding  stay  on  appeal ^j^^J] 

in  justice*s  court V*  *.*  ^ ia84 

vhea  and  how  sale  on  execution  conducted -^^^ 
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Sal*   of  Personal   Property  —  CoBtlmned. 

inspection  of  property  taken  in  execution 1384 

penalty  for  defacing  or  removing  notice  of  sale 1385 

title  of  purchaser  on  execution  not  affected  by  sheriff's  omis- 
sion of  notice   1386 

sheriff,  etc.,  not  to  purchase  at  sale  on  execution 1387 

restitution  after  sale   1323 

on  reversal,  etc.,  not  to  affect  title  of  purchaser 132S 

sheriff's   fees    on    3307 

9ale  of  Real  Property. 

I.  Genbkal  provisions. 

"  distinct  parcel  "  deSned   3343 

how  sold  pursuant  to  direction  of  judgment 1242 

referee  to  sell  under  direction  in  judgment 1242 

security  by  referee  appointed  to  sell  real  property   1243 

conveyance    on    sale   under   judgment    or    execution    to    state 

name  of  person  whose  interest  is  sold 1244 

judgment  directing,  may  direct  delivery  of  possession 1673 

order  requiring  sheriff  to  deliver  possession   1675 

officer  making,  to  pay  taxes,  etc 1676 

judgment  to  be  entered  in  county  where  property  situated. .   1677 

to  be  at  public  auction   1678 

notice   of^   16T8 

how   conducted    1678 

place,  when  realty  in  more  than  one  county 1242 

officer  making,  cannot  purchase   1679 

guardian  of  infant  party  can  only  purchase  on  behalf  of  ward.  167P 

creditor's  action  for  sale  of  homestead  partly  exempt 1402 

security  to  stay  judgmeht  for  sale  of  realty  pending  appeal 

to  court  of  appeals 1331 

suspension  of  sale  of  realty  pending  appeal  from  refusal  of 

specific  performance.  • • 1323 

restitution  after  sale  1323 

on  reversal,  etc.,  not  to  affect  title  of  purchaser 1^^ 

fees  of  referee  on   3297 

commissions  of  referee  on  distribution  of  pr«>ceeda 3297 

sheriff's  fees  on   3307 

on  foreclosure,  final  judgment  to  direct  sale 1626 

fees  of  referee  on • •  S297 

See  "  FotECLOSUKE." 
of  lands  for  non-payment  of  dower  after  admeasurement. . . .   1614 
for  pajrment  of  dower  on  plaintifPs  consent  to  receive  gross 

sum 1619 

to  pay  dower  may  be  free  from  or  subject  to  liens 1622 

report  of,  to  satisfy  dower  in  gross 1623 

11.  Ok  KXECUTION.     See  "  Execution." 

w 

sheriff,  etc.,  not  to  purchase  at  sale  on  execution 1387 

title  of  purchaser  at  sale  on  execution  not  affected  by  sherifPs 

omission  of  notice   •.••• 138B 

when  and  how  sale  on  execution  conducted 13S4 

i/^  penalty  for  removinf;  or  defacing  notice  of  sale  on  execution.   1385 

proof  of  lost  execution  or  writ  under  which  sheriff's  sale  of 

real    property    was    made 961e 

III.  Pkoceedings  fok  sale  of  corpoeatb  seal  PllOPttTr« 

to  be  pursuant  to  provisions  of  code. •.••••••••••••••••....  38tt> 

contents  of  petition   ......«• •••«.....  8S91 

verification  of  petition   ...., ..% 8391 

hearing  of  application   , 

notice  of  application  •..*••..••••• , 

reference  to  take  proofs , 

order. 3398 

appearance  to  oppose  application   , 

notice  to  creditors  of  insolvent  corporation , 

t  service  of  notice , 

I  power  of  court  to  make  necessary  orders..... 

iriien  provisions  take  effer*   ,, 
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Bml9  of  Real  Property  -*-  ConttAved. 

XV.   PROCXBDINGS   TO    8BLL|  ^MORTGAQB    OR   LSASB    PROrSRTT    QW   iHtAVT 
OR    INCOMPETENT. 

power  of  committer  of  incompetent  to  alieoi  mortgace  or  dis- 

pose  of  real  property •  •  23M 

in  what  cases  application  may  be  made *3Jo 

not  to  be  sold,  leased,  or  mortgaged  contrary  to  devise  m  will.  2357 

application  to  be  by  petition 25  *? 

petition  to  be  by  guardian,  committee  or  relative 2349 

infant  over  fourteen  to  join  in.  petition 2349 

where  petition  to  be  presented 2349 

notice  to  superintendent  of  state  institution 2849 

contents  ana  verification  of  petition 2350 

w&en  application  made  to  avoid  action  of  partition* . . .  2350 

application  to  sell  property  of  incompetent  to  be  made  only  • 

after  appointment  of  committee *..... 2351 

bond  of  committee  of  incompetent  .4 2351 

appointment  of  special  guardian  for  incompetent *  • . . .  2351 

bond  of  special  guardian  for  incompetent 2351 

application  to  release   dower  of   incompetent  to  be  made  by 

husband 2351 

when  committee  may  apply  2331 

husband  may  be  appointed  special  guardian  on  appiication  to 

release  dower  of  incompetent 2351 

appointment  of  special  guardian  of  infant 2?52 

bond  of  special  guardian  of  infant 2352 

trust  company  may  be  appointed  special   guardian  of  infant 

without  security * 2352 

prosecution  of  bond  of  committee  oi*  special  guardian...*...  2353 

Application  to  be  referred * <.....  2354 

nal  order  directing  sale •  *. « , « « < . . .  2355 

earing;  report  of  referee 2354 

agreement  by  special  guardian  or  committee  to  be  Reported  to 

court  for  approval  * . . . .  2356 

execution  of  conveyance  on  approval  of  sale •  * . . .  2356 

effect  of  conveyance «...  2358 

proceeds  of  sale  deemed  real  property 2359 

disposal  of  proceeds  of  sale  on  death  of  infant  or  incompe- 
tent   2359 

Infant  deemed  a  ward  of  court 2360 

tUtj^osition  and  investment  of  proceeds  of  sale 2861 

Senodical  accounts  to  be  filed  by  custodian  of  proceeds 2861 

isposition  of  proceeds  of  sale  subject  to  inchoate  dower  right.  28C1 

provision  for  infants  not  in  being 2361 

prior  estates  or  rights  may  be  included  in  sale  by  consent  of 

holder  .  .  . 2.302 

sale  of  dower  right   or  estate   for  life  of  infant  or   incompe- 
tent for  gross  sum 2.^63 

debts  of  infant  or  incompetent  to  be  paid  without  preference.  2304 

V.  Proceedings    to  sell,   xortgagk  or  lease  propbrtt  op  dece- 
dent  FOR   PAYMENT   OF   DEBTS,   ETC. 

jurisdiction   of   surrof^ate    2472 

what   property  subject   to   sale 2749 

for  what  claims  property   may  be  sold 2749 

"  funeral    expenses  "     defined . . . . , 2749 

when  petition   may   be   presented 2750 

who    may    petition     * 27.50 

extension  of  creditor's  time  to  apply  when  actioii  pending. .  2751 

notice  of   pendency  of  action , 2751 

time    for    application    on   recovery    of    property    fraudulently 

conveyed 27.51 

contents    of   petition    2750,  2752 

inquiry   to   ascertain    unknown    facts 2753 

citation    upon   petition    27.^4 

parties  not  cited  may  appear 27.5.5 

hearing 275.5 

proof   of  claims   not  yet  due 2755 

SO  J 303 


^ 


r 


INDEX 


Vale  of  Real  Property  —  Continued. 

V.   PftOCEEDINGS    TO   SELL,    IfORTGACB,    ETC. ContinUCd. 

admission  of  executor,  etc.,  does  not  prevent  bar  of  statute 

of  limitations. 2755 

proof  of  judgment  debts 2756^  2t57 

decree  to  determine  debt  and  liens 2756 

trial  by  jur^r  of  questions  of  fact 2547 

order  directing  jury  trial  to  state  questions. 2547 

review  of  verdict  of  jury  to  be  by  motion  for  new  trial  only.  2548 

what  proof  necessary  for  decree 2750 

appointment  of  appraisers   27O0 

inquiry  as  to  mortgaging  or  leasing 276U 

decree  to  mortgage  or  lease 2760 

decree  to  sell 2761 

•        postponement  until  controversy  as  to  title  determined 2762 

order  of  sale  of  different  parcels 2763 

how  sale  made  when  undivided  interest  exists 27&4 

how  sale  made  when  precedent  estate  exists 2764 

application   of  proceeds  of   undivided  interest   or   precedent 

estate 2764 

form  of  decree   2765 

bond  of  executor  or  administrator 2766 

appointment  of  freeholder  to  execute  decree 2767 

failure  of  executor  or  administrator  to  give  bond 2767 

order  directing  execution  of  decree 2768 

order  to  sell  part  pending  appeal 2769 

death,  etc.,  of  executor,  etc.,  or   freeholder  does  not  affect 

execution  of  decree 2770 

successor  of  deceased  executor,  etc,  may  complete  sale 2770 

what  credit  allowed  on  sale 2771 

mode  of  sale  .  • 2772 

notice  of  sale  2772 

how  private  sale  effected 2772 

distinct  parcels  to  be  sold  separately 2773 

persons  prohibited  from  purchasing 2774 

report  of  sale • 2775 

when  sale  to  be  vacated 2<i5 

resale - 2775 

order  confirming  sale 2776 

conveyances.  .  •   2776 

"when  title  of  purchaser  or  mortgagee  from  heir  not  affected.  2777 

what  title  passes  277^ 

how  contract  for  land  sold 2779 

purchaser's  bond  for  payments  on  contract  for  lands 2780 

when  part  of  lands  under  contract  to  purchase  to  be  sold ....  2781 

effect  of  conveyance  of   decedent's  interest   in  contract    for  

lands 27% 

In  part  of  contract  for  lands •... 2783 

Irregularities  not  affecting  ourchaser's  title 27^ 

when  appointmei.t  of  guardian  for  infant  presumed 27W 

proceeds  to  be  paid  into  court 2786 

when    payment   into   court   exonerates   decedent's   heirs    and 

'  devisees.  ^.  .^ 2786 

^  notice  of  distribution  of  proceeds • 27R7 

hearing  on  distribution • 2788 

proof  of  further  debts  of  liens  on  distribution.  •••••••..... .  2788 

sale  of  unsold  property  for  deficiency •••«.. 1^27^ 

8 roof  of  claim  to  surplus  money • 279^ 
ecree  for  distribution    ••.•• 2791 

appeal  from  decree  for  distribution • ^91 

county  treasurer  to  distribute   2792 

order  of  distribution  amonf^T  creditors  and  claimants 2793 

computation  of  dower  in  lands  under  contract  to  purchase. . .  2794 

investment  of  funds  set  anart  for  dower 27W 

of  ahare  belonging  to  infant »•• ••••....  279^ 

Mrmcat  of  infant's  share  to  cruardian 9786 

1804 
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Sale  of  Real  Property  —  Comtlnned. 

V.  Proceedings  to  sell,  uoitgace,  etc. —  Continued. 

deposit  of  infant's  share  in  savings  bank  or  trust  company. .  2706  • 
effect  of  pendency  of  another  action  or  proceeding  to  sell 

property 2797 

when  surplus  money  on  foreclosure  or  other  sale  to  be  paid 

to  surro^te. 2796 

distribution  of  other  money  on  foreclosure  of  sale 2799 

when  sale  to  include  dower  right 2800 

restitution  when  assets  subsequently  discovered 2801 

conveyance   of   real   estate   by   executor  and  administrator   to 

holder  of  contract  of  sale,  made  by  decedent 2801a 

removal  or  suspension  of  freeholder  not  stayed  by  appeal...   2583 
compelling  judicial   settlement    of  account  of   f  reeholuer . . . .   2726 

allowance    of   costs   of   proceeding 25C3 

is   in  lieu   of  commissions 2564 

SalooMs. 

justice's  court  not  -to  be  held  in  room  where  traffic  in  liquor 

authorized ^ 2868 

SaTlnffH  Banks. 

designation  of  defwaitories  of  court  funds 746 

accounts  of  depositories  of  court  funds 752 

certificates  to  deposit  of  court  funds 753 

excepted  from  provision  for  voluntary  dissolution   2420 

deposit  of  infant's  share  of  proceeds  of  land  sold  to  pay  de- 
cedent's debts   2796 

Seandalons  Hatter. 

striking   from  pleadings    545 

flokools. 

teacher  may  be  excused  from  serving  as  juror 1033 

exempt  from  jury  service 1081,  1127 

proof  of  exemption 1082,  1128 

not  subject  to  judicial  supervision 1804 

to  action  to  dissolve  corporation 1804 

to  action  by  people  to  annul  corporation 1804 

petition  by  regents  of  university  for  dissolution 1<?04 

appointment  of  receiver  1810 

trustees  of  school  district  may  sue  upon  cause  which  accrued 

before  their  term 1928,  1928 

action  against  trustees  on  cause  arising  before  their  term.  1927,  192S 
excepted  from  provisions  for  voluntary  dissolution  of  corpora- 
tions    24^1  - 

costs  against  school  officers 3214 

Solr^  Facias. 

writ  abolished 1983 

relief  to  be  obuined  by  action 1983 

Seal« 

omission  of,  or  wrong  seal  not  to  invalidate  process 24 

description  of,  to  be  recorded 27.  267 

provisions  respecting  seals  of  courts 27 

description  to  be  deposited  with  secretary  of  state 27 

of  county  clerk  is  seal  of  county 28 

is  seal  of  supreme  and  county  courts 27 

provision  for  new  seals 30 

of  appellate  division  232 

of  court  of  claims   ^ 267 

presumptive  evidence  of  consideration   840 

certificate  to  copies,  etc.,  of  records  to  be  sealed 958 

certified  copy  of  record   for   use  in  same  court   need  not   be 

sealed 959 

Of  tttrrogite^s  court 27.  2S)07 

Searches.  ......  ^rai 

in  partition,   for  liens  on  undivided   interests 1561 

certificate   by  legal   custodian  of  document   is  presumptive  evi- 
dence       nZi 

•urrnflrates    rcjristT*.  clefVs,  etc..  to  make  and  certify o**! 
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SearclieB  —  Continued. 

misdemeanor  to  refuse,  neglect  or  delay  to  malie ..«.•••••••««•  J§^ 

to  be  made  without  charge  for  certain  state  officers. . « 3290 

county  clerk's  fees  fot  making i 3904 

of  title  insurance  and  abstract  conlt>anies  ^ay  be  used  lA  lieu 

of  official  searches   ^ 3256 

expense  inay  be  taxed  as  dlsbutsemetlt 32S6 

fl««retAry-  of  State. 

to  l^etp  record  of  se^ls ;..<*»...  27 

of  age  and  teriri  of  judges <•»...  54 

to  distribute  reports  of  Court  of  appeftU 213 

judgment-roll  annulling  corporation  to  be  filed  Ivith 1803 

to  publish  jUdgmetit  annulling  corporatioft • > 1803 

copy  judgment-roll  vacating  letters  patent,  etc..  to  be  filed  ilHth.  1900 

transcript  to  be  transmitted  to  cdbhty  clefk 1960 

order  changing  name  of  corporatioii  to  be  filed  with 2414 

to  publish  changes  ot  names  annually  In  session  laws.. 2417 

surrogate  to  transmit  copies  of  wills,  ett..  of  iiofi-residents  to..  2SQ8 

searches  to  be  made  without  charge  for SIBO 

Seanetlon. 

included    in    term    "personal   injury  **«..»....«..« »••.  884S 

on  father's  death^  action  survives  to  mother 764 

limitation    of    actions    « « ».  384 

sittihgs   of   court   may   be   private 3 

costs  when  recovery  is  less  than  $5U 3228 

excepted   from  jurisdiction  of  justice's  court. .  *  i  ••.».•«..•  i . »  Sl80lt 

of  Albany    city   court    » 3223 

of  Troy   justice's   court    9H29 

Seisin. 

when  cause  of  action  accrues  fof  breach  of  covetittit  of......     381 

Sei^aratlon. 

causes   of • 17G2 

re!»idt;ncc  required  to  give  jtirisdiction 1783 

when  married  wotnan  deemed  a  resident  .*....« 1768 

nature  of  action  to  be  indorsed  on  suibmbiis .^..  1774 

service    of    summons   by   publicktlon •  438,  439 

proof  of  service  of  summons 1774 

requisites  of  complaint    1764 

plaintifT's  misconduct  a  dfefencfe 1765 

counterclaim 1770 

allowance  of  temporary  alimotiy * 1769 

temporary  allowance   for  support  of  children .«.« 4  •!.«.»  176|l 

allowance   for   costs   and   expenses .....»■••»»«».•••«.  1769 

when    reference   m.iy    be   ordered.  .*«.  i  ••*«( «« ..•.••«••.  1012 

referee   to   be   appointed    by   court »  1012 

on  reference  of  issues,  testimony  and  proceedings  to  be  oerti- 

6ed   to   court  with   report. ...».  •• »...*•>*••••».  1229 

judfTtnent  to  be  rendered  by  court.  **. 4*.. •«.•»•««••  ••«  1229 

entry  of  judgment  by   default »«•*»••••. •«»t«i*i«.  1774 

award    of   costs    *. * »«•.•«.*.««•••••*•••  1769 

support  of  wife  when  she  is  plaintiff.. ••*»•• •••••.•«.  1771 

alimony   to    plaintiff ».. •••  .4. ...».*.. 1766 

court  to  regulate  custody  and  maintenanoe  oi  ohiloTea.  ••••••  •  1771 

support   ana   education   of  children ••••••••«•»•••..«••  1766 

revocation    of   judgment    ^.  * . . « *  •  •  1767 

court  may  annul  or  modify  directions  of  judgment  as  to  ali- 
mony, etc , • •>•  -IJ?! 

security  for  support  of  wife  and  children ...•••••■.•  1772 

semiestration   of    husband's    property • • 1772 

enforcing   alimony   awarded   hv    foreign   decree.  .«•■••• 1772 

enforcing   support   by   proceedinp:s   for   contempt 1771 


INDEX. 

Seave«tratloii. 

of  husband's  property  in  action  for  divorce  or  separation 1772 

action    by    judgment    creditor    for    sequestration    of    corporate 

property 1 784 

exemption,  of  exhibits  at  exhibitionp ..«•...•• 1404a 

Service  of  Process  and  Paperii* 

I,  Of  $u¥¥Q»s,     Sec   -'  Summons." 

II.    Of   PIUMUHM  AND   PAPIil«. 

provisions  for,  do  not  apply  to  aumroons , 802 

of  papers  on  attorneys  rraident  in  an  adjoining  state 60 

notices  and  papers  may  be  served  on  party  or  attornoy. , . .  796 

by  ipail « •  > ft 797 

adde4  time  when  served  through  post-ofllioo..,, 798 

time  for  service  of  notices  in  N.   Y.   city  court 3161 

on    attorney    by    leaving    with    partner,    clerk    or    person    in 

charge   of   office f97 

by   leaving   in    offioe 797 

by    leaving    at    residence 797 

b^  leaving  at  residence  of  party 797 

time    for   service    of    notice   of   trial 977 

by    mail 798 

after  appearance,  papers  must  be  served  on  attorney 790 

in  default  of  api>carancc.  papers  need  not  be  served  on  de- 
fendant, unless  coniined  for  want  of  bail.t 799 

on   cicrlf    for   non-resident , 800 

deposit  m  branch  post-office  in  New  Vork  city 801 

on    pr|!?Qner     , , 131 

sheriff  roust  permit  access  to  prisoner  for  personal  service..  132 

time  of,  of  answer  of  defendant  arrested 566 

of  amended  pleadings    543 

affidavit  of  service  is  presumptive  evidence  In  case  of  death, 

etc 927 

time  for.   of  pleadings  in   N.   Y.   city  court 3166 

service  in  certain  actions  when  name  of  deceased  person  is 

stated    as    defendant gOla 

171.  Op  oroees  and  obiginal  notices. 

of  summons,  complaint  and  injunction  order  on  Sunday 6 

of  application  to  remove  or  suspend  attorney 68 

of  mandates  hy  sheriff,  etc 102-107 

ef  order  of  injunction    610 

of  notice  of  motion    for  leave  to  issue  execution   after  five 

years ,..mi..i  137i 

of  order  for  survey  of  property  in  dispute. . . . , 1683 

of  affidavit,  requisftion  and  undertaking  op  taking  of  property 

ii^  rtplevlp.  .  .,,........, , 1700 

on  county  treasurer  ot  order  to  pay  money  held  subject  to 

direction  of  court   , , , 1887 

pf  petitios  fof  discbarge  of  person  imprisoned  UQ4cr  execu- 
tion  2206 

of  petition  for  production  of  tenant  for  life 2304 

of  order  to  produce  tenant  for  life S806 

•f  Botfee  of  sale  under  foreclosure  by  advertisement... 2388 

•f  order  to  show  cause  in   proceeding  for  voluntary  dissolu- 

tf on  of  corporation    2425 

of  orders  and  warrants  in  supplementary  proceedings 2452 

of  petition  and  notice  In  condemnation  proeeedlngs. ...  3861.  8362 
of    notices    and    papers    In    eondemnatton    proceedings    after 

appearance.   3364 

of  nctices  in  proceedings  to  sell  corporate  real  property* « • .  •  8395 
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V.  Op  state  writs. 

state  writs  to  be  served  In  same  manner  as  summons 1999 

habeas  corpus  can  be  served  only  by  elector  of  state 2000 
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><»fl<e  of  Princess  and  Papers  ^  ContimmerfL 

V.  Ov  STATE  wmzTS  —  Contiiiucd. 

of  habeas  corpus  or  certiorari  to  inquire  Into  detention 

when  defendant  conceals  himself.  • • 200S 

of  order  to  discharge  • 2048 

mandamus;    notice    of    application    for    peremptory   writ    on 

boards  of  three  or  more 207t 

alternative  writ  on  court  or  judges 2071 

alternative  writ  on  board  or  body  other  than  corpora-  __ 

tion 2071 

alternative  writ  on  corporation   2071 

prohibition;  method  of  serving  alternative  writ. 2095 

certiorari  to  review^  notice  of  application  for 2128 

mode  of  service  of  writ • t SB130 

VI.  In  surrogate's  court. 

citations  and  mandates  may  be  served  in  any  county 2515 

citation • 2520 

substituted  service  of  citation  upon  resident 2521 

citation  by  publication   • ••.... 2522 

on  unknown  persons  2523 

time  of  service  without  the  state 2525 

on  corporation 2526 

on  infant 2526,  2527 

on  incompetent  person  2S28,  2527 

proof  of  service  of  citation  or  subpoena 2532 

general  provisions  relating  to.  applicable 2538 

of  notices  relating  to  temporary  administratioin..*.. 2881 

Vn.  In  justices*  courts. 

of  summons,  see  "  Summons." 

of  summons  with  warrant  of  attachment •• ^10 

affidavit  and  requisition  in  replevin 2022 

of  notice  of  appeal  from 9048 

of  precept  on  petition  for  sale  of  animals  found  straying. . . .  3068 

Berrieem, 

jurisdiction  of  N.  Y.  city  court  over  actions  for  senricet  oo 
vessels.  •  •  •••., ••••• • 81 

Several  Liability. 

joinder  of  persons  severally  liable • 454 

not  to  affect  defendant's  right  to  relief 456 

severance   of   action   on   death   of  party  jointly   and   severally 

,   liable 758 

judgment  against  one  or  more  of  defendants 1205 

severance  of  action  on  judgment  against  part  of  defendants. .  •  1206 

Severance  of  Actions. 

against  defendants  severally  liable  on  entry  of  judgment  against 

y/  one  or  more   , 456 

'  ,  of  causes  improperly  united  in  complaint 487 

on  judgment  for  part  admitted 511 

against  one  or  more  of  defendants  severally  liable......  1206 

after  judgment  against  some  of  defendants 1206 

when  plaintiff  entitled  to  judgment  on  one  or  more  causes 1220 

of  ejectment  when  separate  occupants  are  joined 151 B 

when  diflFerent  parties  succeed  to  different  parcels 1522 

when  different  parties  succeed  to  realty  %nd  to  rents. . . .  1623 

of  partition,  when  nartial  partition  directed 1547 

power  of  referee  to  direct  action  to  be  severed 1018 
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Sliaai  Pleadinss* 

answer  or  defence  may  be  stricken  out ••     R88 

notice  of  motion  in  N.  Y.  dtjr  court ••••• 8161 

writ  of  mandamus  or  return  cannot  be  stricken  out  aa  shun.  •  •  2060 


I.  AmKOANCB  Oir   COXTSTSk  BTC. 

power  to  adjourn  term  of  court.  «• 86,  86 

to  attend  sessions  of  court  of  claims  if  required*. 268 

to  furnish  rooms  for  court  of  claims 268 

fees  for  attending  sessions  of  court  of  claims. 268 

may  be  ordered  to  furnish  court  rooms 31 

may  be  required  to  act  as  crier 02 

to  notify  constables,  etc,  to  attend  term  of  court.. 97,  08 

need  not  attend  trials  at  chambers 239 

must  attend  term  of  appellate  division 242 

beating,  etc.,  of  court-room  of  appellate  division 242 

stationery  and  minute  books  for  appellate  division 242 

telegraphing   day   calendar   of    appellate    division   to    county 

clerks ; 242 

payment   of    fees   and   expeuses    for  attending   term  of   ap- 
pellate division.  .   • 248 

II.  Custody  or  jails  and  prxsonsks. 

not  to  charge  arrested  person  for  food,  etc 118 

not  to  take  reward  for  waiting  for  prisoner 114 

charges  for  lodging^  etc.,  of  prisoners 115 

prisoner  may  send  for  necessaries 116 

charges  for  rent,  etc.,  prohibited 117 

rewards  other  than  fees  allowed  by  law  prohibited 117 

prisoner  may  be  conveyed  through  another  county 118 

custody  of  jails  and  prisoners 120,  121 

of  prisoners  in  New  York 120 

of  prisoners  under  federal  process 183,  134 

Jails,  process,  etc.,  must  be  delivered  to  new  sheriff 184 

retiring  sheriff  to  deliver  list  of  property,  prisoners,  etc.,  to 

successor 18$ 

enforcing  delivery  of  prisoners,  process,  etc 188 

new  sheriff  must  make  return  of  arrests 187 

under-sheriff  must  deliver  up  prisoners,  process,  ete 189 

n.   PoWSaS    AND    DTTTIKS. 

certificate  of  election  ••«•••*• 182 

when  powers  cease • 183 

retiring  sheriff  to  execute  certain  process 186 

not  to  practice  as  attorney  during  term 62 

must  furnish  minute  of  mandate  delivered  to  him 100 

must  deliver  copy  mandate  on  request 101 

must  execute  mandate  and  make  return 102 

may  «~ike  return  by  mail •• 102 

amendment  of  returns  by   725 

defective  return  cured  by  judgment  on  verdict,  etr 721 

nay  command  power  of  county  to  overcome  resistance.  104,  2030 

8158 

to  certify  to  court  names  of  persons  resisting  process 105 

refusal  to  assist,  is  misden:eanor 106 

governor  to  order  out  military  to  assist 107 

trial  of  claim  of  third  party  to  property  seized 108,  100 

to  produce  indicted  prisoner,  when  ordered 156 

to  execute  orders  of  arrest,  etc.,  from  N.  Y.  city  court 339 

to  serve  summons    426 

bow  order  of  arrest  executed 563 

has  rights  and  privileges  of  bail 596 

4nty  of,  on  execution  to  charge  bail  • 608 

130U 
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Blierlir^  Costlniied. 

in.  Powers  akd  duties  —  Cot^tinued 

kvy  of  attaehmcDt  after  term  of  oAoc..... 841 

to  collect  debts,  etc..  attached 065 

actions  by,  in  aid  ot  attachment. ,,,     CSi 

may  sue  on  debts  attached  b^  him t  *  t .« f  f .  1 1  <  1 1  •««•-• .     655 

may  take  property  for  deposit  or  delivery 718 

may  convey  real  propeity  by  order  of  court* ...., 718 

disqualified  as  trial  Juror 1029 

duties  as  to  jurors,  see  **  Jury  awd  Jurors." 

to    sell   and   convey  real   property   pursuant   to*  direction   of 

jud^ent 1242 

execution  to  issue  to , 1962 

to  whom  issued  when  against  sheriff 1362 

to  indorse  on  execution  time  of  receipt 1363 

to  whom  execution  against  attached  property  issues 706 

to  deliver  copy  of  satisfied  execution 126G 

not  to  purchase  at  sale  on  execution 1387 

undcr-sneriff  to  proceed  uf>on  execution  on  death,  etc 1388 

to  give  notice  of  action  for  taking  on  execution  te  indemn- 
itors  , 1427 

on   death,    etc.,    under-sheriff   or   successor   to   complete    sale, 

etc,  of  real  property  on  execution 1475 

undertaking  on  habeas  corpus •  9000.  21002 

proceedings  on  writ  of  assessment  of  damages §106-2111 

execution  of  warrant  of  attachment  foi   contempt 2276-2283 

to  collect  fine    ,,.,,,*. $296-2298 

arrest     of     judgment     debtor     on     supplementary     proceed- 
ings  2W4439,  2453 

to  execute  mapdate  of  justice  in  cast  of  resistance...,.,...  3156 

IV.  Penalties  and  liability  for  misconduct,  nbclbct,  etc 

misbehavior,    neglect   or    disobedience    punishable    as   a    civil 

contempt 14 

for  neglect  of  deputy  to  attend  court .*!*!!!!  OP 

damages  against,  lor  failure  to  execute  mandate .[  10? 

penalty  for  neglect  to  execute  mandate  ip  special  proceeding!  l^** 

misdemeanor  to  violate  provisions  for  separsition  ot  prisoners.  12ri 
forfeiture  of  oAee  for  failure  to  atparata  civil  afi4  criminal 

and  male  and  female  prisoners I05 

treble  damages  for  failure  to  separate  civil  and  criminal  and 

male    and    female    prisoners , I05 

forfeiture  of  office  for  suffering  sale  or  use  of  liquor  in*  fail ! '  I.31) 
answerable  to  federal  courts  for  detention  under  federal  proc- 
ess  r ...  134 

damages  for  neglect  to  confine  prisoner  committed  for  con- 
tempt      ^57 

connivance  at  escape  is  misdemeanor Ij© 

forfeiture  of  office  for  conniving  at  escape '..'.'.'.     l.'W 

refusal  to  return  inventory  of  attached  property  is  contempt.     681 
«xoneratcd  from  liability  for  arrest  on  justifieation  of  hail. . .     581 

when  liable  as  bail  for  discharge  from  arrest 587 

liability  for  arrest  in  violation  of  privilege  of  witness...   sis3.     864 

fine  for  omission  to  keep  jury  in  special  proceeding .'  liftfi 

penalty  and  damages  for  irregularity  in  sale  of  realty  on  exe^ 
cution , ^4jjg 

penalty  for  wrong  delivery  of  chattel  taken  in  replevin!!.*."!!   1707 

order  to  show  cause  against  attachment  for  not'  returning 
_  mandate 2270 

liability  of  on  insufficiency  of  sureties  oiiundertaHng  to  ap- 
pear  and   answer   for  contempt 2201 

penalty  for  wrongful  refusal  to  discharge  debtor  ' taken '  iii 
execution   on  justice's   judgment.. 3035 

•esponsibility  for  sufficiency  of  sureties  on  undertaidnn '  in 
replevin.  •« ,»,.    ,  ITM 
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Sheriff  —  Contlniiecl. 

V^  Actions  and  procrss  AOAtlrST. 

litnitation  of  actioh  fot-  non-payment  of  money  collected  on 

execution   i 383 

against,   for  official  act  or  omiasion 385 

service  of  summons  on   426 

preference  of  actions  against , 79i 

proceeai)i?s  on  jud^etit  agrainst.  on  liability  as  bail 588 

exonerated  from  liability  by  bond  for  jail  liDCrties.  *150,  156»    17^ 

arrest  of*  by  coroner .....».•» 174 

how  confined  when  arrested 175 

plae«  of  confinement  of,  deemed  a  jail . , . « » . . .     176 

entitled  to  jail  libertfea  on  giving  bond ...» » 177 

Bubstiiution  of  indemnitors  in  action  afainat»  for  levy  on  exe- 

etitiott. 14211427 

proceeding  to  compel  sheriff  to  make  return  to  warrant  to 

eotlect  fihe 2297 

ftetioft  agAiiiBt  sheriff  for  failure  to  collect  Ane  under  war* 

rant 2298 

ftttidh  by  people  against,  fot-  omission  of  duty  under  warrant 

to  collect  fihe^ 2300 

VI.   ACTIDIT   BT  INDfVlDlTAL  Oil   OPrtClAL  BONVi. 

application  for  leave  to  sue ». 1880 

may  be  made  ex  parte » . . . .  1892 

when  demand  necessary  before  application  for  leave  lo  sue..  1891 

order  granting  lea\'e 1881 

order  vacating  leave  to  be  made  on  notice 1892 

when  action  to  be  brought 1881 

actions  for  other  defaults  not  affected 1882 

Indorsement  on  execution  directing  manner  of  collection 1883 

sureties  may  plead  previous  payments,  etc.,  as  defence 1884 

ratable  alstnbutlon  among  claimants » 1885 

Vtl.  TtMB. 

generally 3307 

in  New  York  and  Kings  county * . . .  k >.»»»..  8308 

to  ht  collected  by  virtue  of  execution. 3309 

bf  deputy  sheriffs  for  attending  courts. . » 3312 

In  proceedings  to  enforce  liens  on  vessels kv 3439 

6n  habeas  corpus 2000,  2002 

iherilPB   ^vry, 

trial  of  claim  of  third  oarty  to  property  seized.  .....*•*..  108.     109 

to  property  attached  657-659 

to  property  levied  on,  in  execution 1418-1420 

on   inquisition   before   commissioners    for  appointment  of  com- 
mittee for  incompetent 232R.  2330.  2331 

sheriff's  juror  exempt  from  trial  Jury  service  In  New  York 1081 

proof  of  exemption 1082 

selection,  etc.,  in  New  York 1112 

ftlslpplnfr. 

Sec  "Vessels.* 

Blander. 

fticloded  In  term  "personal  injury" ^k »•» 8343 

limitation  of  action ', 384 

joinder  of  causes   of  action , . . , , 484 

pleading  application  of  defamatory  word^ 536 

plea  of  justification  no  bar  to  evidence  in  mitigation 5;?5 

preference   of  actions   for 791 

special  damages  need  not  be  alleged  or  proved  when  unchastity 

Imputed  to  woman 1906 

damages  recovered  are  separate  property  of  married  woman..,.  1906 

i:lTi 
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costs   when   recovery   is   less  than  $50 322S 

excepted   from  jurisdiction  of  justice's  court 2863 

of   Albany   city   court    3223 

of  Troy  justice's  court 3223 


'• 


accounting  by  relatives  acting  as  guardians  in  socage 2472 

Spedsil  Proceeding** 

I.    GSNKRAI.  PROVISIONS. 

defined 3334 

"  special  proceeding  "  refers  to  civil  proceeding 3343 

term  "  affidavit "  includes  verified  petition  and  answer 3343 

proceedings  supplementary  to  execution  are 2433 

cannot  be  taken  to  recover  real  property  unless  expressly  al- 
lowed . 1688 

not  discontinued  by  change,  vacancy,  etc.,  in  judgeships....  !0 
begun  before  one  judge  may  be  continued  before  another  in 

New   York  and  Kings 26 

parties  may  stipulate  to  try  elsewhere  than  at  court-house ...  37 

not  abated  by  failure  or  adjournment  of  court 44 

continuance  on  death,  etc.,  of  judge. 52 

power  of  substituted  officer   to  continue 53 

power  of  county  judge  in .^ 349 

justice  of  supreme  court  may  make  orders  in  county  court..  ^4 

included  within  statute  of  limitations 414 

commenced  by  service  in  same  ma.iner  as  summons 433 

no  abatement  if  right  to  relief  survives 755 

substitution  of  representative  on  death  of  sole  party 757 

oaths  and  affidavits  without  the  state S14 

where  papers  to   be   filed 825 

where  order  to  be  entered ; S25 

transfer  to  supreme  court  for  disability  of  county  judge 342 

securitv  for  costs  may  be  required  in 3279 

to  whom  costs  awarded   8240 

when  person  recovering  costs  deemed  a  judgment  creditor...  2432 

IT.  Trial  jurors  ik. 

fine    for    non-attendance    .^ 1195 

officer  summoning  to  keep  jury 1196 

fine  for  misconduct  of  officer  attending  jury 1196 

notice  of  imposition  of  fine 1197 

remission  of  fine   1197 

special  return  of  delinquency  and  fine  to  county  court 119R 

collection  and  remission  of  fine  by  county     ourt 1190 

jurors'  fees 3316 

III.  Appeals. 

orders  affecting  substantial  rights  appealable 1356.  1357 

from  final  order  brings  up  preceding  orders 135$ 

limitation  of  time  to  appeal 13SI< 

method  of  ix'rfccting    1380 

stay   of   execution    pending 1360 

hearing l.W) 

entry  and  enforcement  of  order  determining 136^ 

governed  by  provisions  relating  to  appeals  in  actions 1361 

Special    SeiinlonPi,  Coiirtii   of. 

not  courts  of  record .  .  .  .~ S 

county  court  may  remit  fine  imposed  by 353 

may  discharge  person  committed  for  non-pasrment  of  fine.  2Si 

Special  Term. 

to  be  held  by  one  judge 229 

appointment  of  time  and  place  for ; 232 

of  extraordinary  terms    234 

place  of  holding 238 

may  be  adjourned  to  chambers 239 

trials  may  be  had  at  chambers  bv  consent 239 


INDEX 

Special  Term  — .  CoBtlBued. 

clerk,  sheriff,  etc.,  not  required  to  attend  trials  at  chambers...  239 

contempt  at  trial  term  may  be  punished  at  special  term 2292 

Speolflo   Performance. 

jurisdiction  of  county  court 340 

action  for,  triable  in  county  where  property  situated 982 

suspension  of  sale  of  realty  pending  appeal  from  refusal  of 1323 

undertaking  on  suspension  of  sale  of  realty  pending  appeal ....  1323 
cancellation  of  notice  of  lis  pendens  for  lade  of  undertaking  to 

suspend  sale 1323 

action  to  compel  conveyance  by  infant  or  incompetent  of  prop* 

erty  contracted  to  be  sold 2345 

judgment   in   action   against   infant   or   incompetent   to   compel 

conveyance 2347 

court   may   compel    specific   performance  of   contract   made   by 

incompetent   person    fi344a 

State. 

included  in  term  "  person  "  in  condemnation  law 335S 

jurisdiction  of  court  of  claims 264 

notice  of  claim  to  be  filed 264,  270 

compromise  of  canal  claims 270 

claims  against,  see  "Court  of  Claims." 

limitation  of  action  for  real  property 862 

by  grantee  of,  for  real  property ^ 363 

for  real  property  on  annulled  letters  patent  or  grant....  364 

subject  to  same  limitation  of  actions  as  private  persons 389 

verification  of  pleadings  by   1^25 

order  of  arrest  in  actions  for  funds,  etc.,  of 549 

attachment  in  actions  for  funds  of 637 

injunctions  against  acts  of  state  officers 60.i 

not  required  to  give  security  for  provisional  remedies,  etc....  1990 
liability   in    damages   for   arrest,    attachment   or   injunction   im« 

properly  obtained 1990 

may  be  made  defendant  in  partition ^ ^^^ 

in  action  affecting  realty  subject  to  transfer  tax  lien ....  447 

summons  in  partition  to  be  served  on  attorney-general 1594 

may  be  made  defendant  in  foreclosure  of  realty 1627 

ma^  recover  on  lost  bill  or  note  without  givinff  indemnity 1918 

actions  by  people  against  usurpers  of  office  or  franchises..   1948-19.'>6 

to  vacate  letters  patent  granted  by 1957-1960 

ejectment  for  property  escheated,  see  "  Escheat." 
forfeited  for  treason,  see  "*  Treason." 

joinder  of  relator  as  plaintiff  in  action  by  people 1986 

relator  to  give  security  for  costs,  etc .^ 1986 

compensation    of    attorney-general    when    relator    joined    with 

people 1986 

joinder  of  causes  of  action  against  same  defendant 1988 

consolidation  of  actions  by,  against  different  defendants 1089 

preference  of  actions  by  or  against  state  or  its  officers 791 

need  not  give  security  on  appeal . . .  .^ 1313 

certain  officers  of.  disqualified  as  trial  jurors 1029 

officers  exempt  from  jury  service 1081,  1127 

proof  of  exemption 1082,  1128 

liability   to,    for    taxes    not   affected   by    insolvent    debtor    dis- 
charged    2184 

debtor  to.  for  taxes  or  public  funds  not  to  be  discharged  from 

imprisonment  on   execution    ; 2218 

sale   of   real    property   under   foreclosure   by   advertisement   of 

mortgage  to  people  .  . 2393 

justice's  court  has  no  jurisdiction  by  or  against  people 286.S 

searches  to  be  made  without  charge  for  certain  officers .T290 

comptroller  to  audit  fees  and  charges  against 3205 

enforcement    of   lien   under    contract   for   public   improvement, 

against  funds  of 3400 

party  to  action  to  enforce  mechanics*  liens 3402 

judgment  against,  in  action  to  enforce  mechanics'  liens 3418 

I,    ACTIOK    BV,   TO   RECOVER   PUBLIC    FUNDS. 

to  be  brought  in  name  of  people 1984 

when  maintainable 1969 
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■tate  —  Continued. 

I.  Actio*  by,  to  EicovEft  public  funds  —  Continued* 

other  actions  may  be  stayed , . .  <  i « *  •  i  i . .  *  i  > » •  t . « » • « •  10TO 

orders  or  interlocutory  judgments  in  other   Betions  ItiBSr  be 

vacated » i »....  i .  i  •  *«t ..  i  .....*.» .  1970 

I^ArtiM  to  other  actions  may  be  brought  in« .  * .  i  .*«.«*»••  i  • .  1970 

state  may  sue  in  foreign  courts. ..ktt.ik*.i.*».i»»4i.4«..*.  1971 

cause  of  actioti  Tested  in  st^te. •....».t.k(«..«.i«4(ti(»ii4.  1972 

limited   to  ten   years «Ai4. »!»»»»....  1973 

disposition  of  proceeds  of  action » . .  i . » i  >  • . » .  i  • » 1 1 4 .  1974 

oetttion  by  municipality,  etc..  claiming  proeeedSk » 4i  .44*k . . .  1^)75 

attorn#y-|t«iiera1  to  bring  ootien* . . .  *  i . .  * 1 4  < « * . » .  1976 

preference  of  action  on  calendar .<i4.....4i4...  789 

tt.  Costs. 

judgment  for,  may  be^  taken  aj^ainst . . . .  • 4.4....*.  i9SR 

execution  tor,  not  to  issue  agamst. 4....  1985 

payment  of  costs  against  state  or  public  officer . . » 3241 

against,  ^'hen  aciion  brought  on  ^relation  ol  private  persoh...  3242 

when  action  for  benefit  of  municipality 4..  3243 

State  Aaylvm. 

officefrs,  etc.,  Mtmpt  fhohi  jury  seinrlce 4 4 4.44... 4 4 1080 

Stftte  Comptroller. 

searchcR  to   be   made   without  charge  for ,»>. .«..». .4411441^4   3290 

to   audit    fees    and   charges   against   StatCi^  .  t  *  1 .  * 1  >«...*   3295 

extracts    from    books    and    records    of    comptroller's    office,    as 

evidence k * » . . .  931e 

St  Ate  ESntrlneer. 

searches  to  be  made  without  charge  for 3290 

Ilt4te  HrtilpltalM  foi*  Inimne* 

oflScer  having  jurisdiction  over,   may  ftpply  fof"  AppolUtfMlHlt  bf 

committee  for  inmate. 

contents  and  verification  of  petitibn 2323a 

to  what  court  ^ petition  presented 2323a 

notice  of  application {. <  2323a 

appointment  of  committee 2323a 

costs  of  proceeding 2323b 

provisions  relating  to  commission  and  triftl  by  jtiry  ib  tourt  not 
applicable 4 2336a 

StAte  Prison. 

agent  or  warden,  <*te.»  otempt  from  jury  ieiirlc*. . . . « % .  t  i . « •  1 .  1080 

St Atie  Reported. 

is  reporter  of  court  of  appeals «^.  200 

duties  of, 1 210 

removal  for  neglect  of  duty. 210 

not  to  be  interested  in  publication  of  reports.  ...L.^.i.  ..*...  211 

contract   for  publication  of  reports ,.4 211 

copyright  of  reports • ».4».4t4.4 4..4.«..  212 

distribution  of  reports *4**«.«. 44444. •k.*.444«44...  213 

must  deliver  papers  to  successor.  ..i.**i..4..«.4».44«*4444.*.  214 

pttper s  not  to  be  deliveted,  exoept.  ete. . . . » . « .  1 » . . •  • « 4  4  4 . .  • » . .  215 

unreported  opinions  to  be  filed  with  clerk.  1 ».  *  *«4  4.t»»«4 210 

State  Trealitii*e«4 

to  pay  governor  damages  ascertained  6t\  wfTt  Of  aSifcsStttftiti . »»  2115 

legacy,  etc.,  of  unknown  persoti  to  be  paid  t0...i...* 2747 

Bearches  to  be  made  without  charge  for » .  1 . « 3200 
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itate  Writs. 

Sm    '*  ASSBMMBWV    0»    DaMAOBS;  **     '^  CXSTIOILMII;  "     ff  Habuui 

Cewsi  "  **  Manbakus;  "  "  P&ouzbition;  '*  '*  Wbiti." 

pleading  private  statute.  •  . . . , 680 

preference  of  appeal  from  judgment  declaring  statute  unconsti- 
tutional. .  .  ;  .........; 791 

proof  of 932 

statutes  of  another  state  or  country. ^ 942 

Statute  of  Frauds. 

aplppp'sylfjigipfiit  qf.  imjeljtpd/^css  P?l  jli^gfpcn^  n)U«(  t>e  in  writ- 

I                                           ing  to  avoid  limitation   ' 878 

of  barred  debt  or  new  promise  to  be  in  writing. .  • 88i 

Statatfi  «f  Mli^»t»«l99l». 

Sec  "  LZiCZTATION  OV  ACIIOMB." 

8f»F  of  Proceedfnirs, 

period  of,  excepted  f roq;  limitation  of  actions .;...... *0J 

of  arbitration,  ^:(pepted  from  statute  of  limitations......  411 

^fourity  on  stay  of  proceeding's  by  injunction. 811-62.') 

npt  to  cxciec4  {hirty  days  without  security 13.51 

orders  for  stay  longer  than  twenty  days 77o 

for  non-payment  ot  motion  costs 77§ 

pending  discovery  and  inspection  of  books  and  papers BO.'S 

final  judgment  not  stayed  by  motion  for  new  trial,  etc 1005 

period  of  stay  not  included  in  life  of  lien  of  judgment 1255 

on  appeal,  sec  "Appeal." 

appellate  division  may  grant,  pending  appeal 1348 

of  execution  of  order,  in  special  proceedings  pending  appeal..  1380 

Steam  Bngriaeers, 

exemnt  from  jury  service 1080,  1081,  1127 

proof  of  exemption  1092 

Steiioirraphei's. 

is  officer  of  court i S2 

oath  of  office 82 

qualiftcafions 82 

not  to  be  interested  in  preparing  or  printing  case,  etc 82 

duties  of 83 

when  notes  to  be  filed . . .  .^ 83 

to  furnish  transcript  of  minutes , i 83 

pFcservation  of  notes 84 

when  notes  may  be  destroyed 84 

delivery  of  notes  to  suceessor  in  office. , , . .  84 

when  notes  to  be  written  out 84 

hew  transcribed  minutes  to  be  written , . . . .  796 

judge  may  require  written  minutes  without  cost 85 

lAust  furnish  Written  minute^  to  party  paying  for  same 86 

transcript  of  notes  of  trial  may  be  treated  as  judge's  minutes. . .  1007 

oompensation  for  duplication  of  notes  of  trial  on  judge's  order.  1007 

pajrment  of  minutes  ordered  by  district  attorney,  etc 86 

assistant  stenographers  included  within  provisions  of  l^w 87 

salaries,  etc.,  proyided   for '../, 88 

must  write  out  mjnutes  wh^n  directed ',,,  251 

•pppintment  of,   for  appellate  division 1 . .  1 j . .  221 

In  Kings  county 254 

assistant  ifi  Kings  county   : 255 

in  eeunties  of  second  judicial  district  other  than  Kinoa. .  256 

in  counties  of  ninth  judicial  district 256 

in  judicial  dfstricts  other  than  first,  second  and  ninth..  258 

salarias  in  counties  uf  second  judicial  district  other  titan  Kings.  2.17 

in  judicial  districts  otiiir  than  first  and  second 251 

consultation  clfrk  for  appellate  division,  fourth  4cpa''tincnt. ..  22\ 

payment  of    expenses   oi 2G0 

employment  of  temporary  stenographer 2G2 
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St«noirr»pliera  •—  Continued* 

appointment  of,  by  court  of  claims •••••••••••••• 

of  city  court  of  New  York 332 

appointment  and  compensation  in  county  court 398-361 

appointment  and  removal  in  surrogate's  court  in  New  York  and 

Kings. 2512 

in  surrogates'  courts  in  other  counties •.•••••••••  2513 

in  surrogate's  court  to  take  and  transcribe  notes 2541 

authentication  of  minutes  in  surrogate's  court 2542 

fees 331 1 

disqualified  to  act  as  referee,  etc 1024 

Steuben  Connty. 

jail  liberties  for ••••••.•• •••••     145 

Stockholders. 

See,  also,  "  Coeporations.'* 
limitation  of  actions  for  penalties  against  stockholders  of  banks 
etc 3M 

service  of  summons  on,  by  publication 438,     439 

not  to  act  as  juror  when  corporation  a  party 1180 

when  to  be  joined  as  defendants  in  action  against  corporation. .  1700 

separate  action  against,  to  enforce  liability 1791 

proceeding 1792-1796 

of  bank  may  testify  to  personal  transaction  with  deceased  person.    829 

Strays. 

I.    ACTIOK   FOR   SUFFERING   ANIMALS  TO  STRAY. 

to  be  brought  in  justice's  cburt 3062 

who_  may  maintain 3062 

application  of  recoveries 3062 

penalties  recoverable «... 3083 

11.  Seizure  and  sale  of  strays. 

seizure  by  officers 3084 

when  private  person  may  seize 3085 

petition  for  sale  of  animal  seized 3086 

precept  upon  petition   for  sale 3087 

service  of  precept 3088 

on  unknown  owners 3088 

proof  of  service  of  precept 3089 

answer 3090 

trial 3090 

order  for  sale 3091 

warrant  to  sell , 300] 

conduct  of  sale 3081 

application  of  proceeds  of  sale 3092 

payment  of  damages  for  trespasses. 3092 

determination  of  claims  to .  surplus 3093 

application  of  surplus  when  no  claim  made  within  a  year....  3004 

order  upon  claim  for  surplus 3095 

appeal  to  county  court  from  order  on  claim  to  surplus 3006 

appeal  to^  supreme  court  from  order  on  claim  to  surplus 3005 

^^  decision  in  favor  of  person  answering 3096 

^^  damages  for  malicious  seizure 3006 

costs  on  decision  for  person  answering. 3096 

execution  on  order  in  favor  of  person  answering 3096 

demand  by  owner  for  possession  before  trial 3097 

when  animal  wilfully  set  at  large  by  third  person. 309S 

damages  and  penalty  to  owner  for  wilfully  setting  anlmaJ  at 

large 3099 

action  by  person  seizing  against  person,  wilfully  setting  ani- 

mal  at  large.  .    8100 

demand  of  possession  after  final  order  before  sale SlOl 

order  upon  demand  for  possession Sl02 

appeal  from  order  on  demand  for  possession 8102 

Stay  pending  appeal  from  order  on  demand  of  possession 8106 
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■trays  —  Continued. 

II.  Sbizube  and  salb  or  stiays  —  Continued. 

appeal  from  final  order •••  S104 

stay  pending  appeal  from  final  order 8105 

undertaking  on  sta^  pending  appeal  from  final  order 8105 

delivery  of  possession  pending  appeal  from  final  order 3105 

f»roceeaings  on  affirmance  of  final  order 8106 
imitation  of  action  for  seizing  animals 3107 

party  to  proceeding  cannot  sue  for  seizure 3108 

action  by  owner  to  recover  animal 3108 

damages  entire  when  several  animals  trespass. 8109 

proceedings  against  different   owners  of  animals  trespassing 

on  petitioner's  land 3109 

proceedings    against    difTcrent    owners    of   animals    not    tres- 
passing on   pf'titioner's  land 3110 

■urpltts  where  there  are  different  owners 3111 

action  or  seizure  supersedes  proceedings  by  others.  —  .^ 3112 

officer  may  prosecute  when  private  person  abandons  seizure. .  ?113 

person  havinv  snecial  property  deemed  owner 3114 

agent  may  act  for  owner 3115 

Streets. 

actions  for  penalties  for  allowing  animals  to  run  at  large,  see 

"  STaAYS.'*^                                                                              _,.  ^^^ 

qualifications  of  commissioners  in  opening  proceedings 1034 

■«!b-€3ontrnotor« 

defined. • • • 8886 

Stmelc  Jnry. 

Sec  "  Ju«Y  AND  Juaoas.** 

Snbmlaslon  of  Contro'versy. 

how  submitted  without  process ••..#  ««....^.. ••••...  127& 

agreed  statement  of  facts.... ^ 1279 

affidavit  of  good   faith 1279 

papers   to  be  filed 1280 

on  filing,  controversy  becomes  an  action 1280 

arrest,  injunction  or  attachment  not  granted 1281 

costs  on 1281 

judgment-roll 1281 

to  be  tried  by  appellate  division  or  general  term 1281 

dismissal  for  insufficiency  of  statement 1281 

8«bp#ena. 

I.  General  pkovtsions. 

power  of  courts  of  record  to  issue 7 

sheriff  may  issue  to  witnesses  to  attend  trial  of  claim  of  third 

party 108 

from  N.  Y.  city  court  may  be  served  in  contigfuous  counties. .  338 

method  of  service 8.'»2 

service  on   hospital  physician 836 

order  for  subpoena  to  hospital  physician 836 

damages  and  penalty  for  disobedience 863 

I                        striking  out  pleading  for  disobedience  to 853 

to  persons  required  to  attend  by  terms  of  judgment 865 

on  order  for  deposition  to  be  used  on  motion 885 

I                        to  witness  on  deposition  for  use  without  the  state 915 

j                         to   attend  before   referee 1017 

I                               before  arbitrators 2370 

power  of  surrogate  to  issue 2481 

I                         proof  of  service  of  subpoena  from  surrogate's  court 2532 

to  testify  to  jurisdictional  facts  on  petition  for  administration.  2662 

commissioners   in   condemnation  may  issue 8370 

service  of  subpoena  from  local  courts  of  Hudson,  Utica  and  ^^ 

Oswego 8901 
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Subpoena  «  Conttnned. 

II.  Duces  tecum. 

power  of  surrogate  to  issue 24M 

to  officers  having  custody  of  records ^iJ6 

records  in  register's  office  in  New  York  and   Kings  counties 

not  to  be  removed  on 8GG 

to  produce  liooks  of  account S>  7 

time  of  service   f*t'7 

application  by  witness  for  relief  from S(>7 

to  produce  books  or  papers  of  corporation ...........  N>h 

bow  served  on  corporation ,.,,...  iy>i 

subordinate  of  public  officer  may  produce  book  or  pjiper. —  Hfi> 
subordinate   officer   or   employee   ot   corporation  may   produce 

book  or  paper   ,  —  , W[i 

procuring  personal  attendance  of  public  officer  on S?l 

of  officer  of   corporation * 8»S^ 

III.  In  frqceedikgs  other  than  actions. 

who  may  issue.  .   .^ • S?v4 

penalty  for  disobeying  subpoena ..•■•,....  83r» 

warrant  for  witness  tailing  to  attend ,.  855 

commitment  for  refusal  to  be  examined  or  to  answer.  *t ^^ 

damages  and  penalty  for  disobedience  to ^V» 

warrant  of  commitment , , , .  * .  ^7 

execution   of   warrant    of    commitment 85.^ 

provisions   not   applicable  to   subpcmas   issued   by   JHftiM  of 

peace ..,..  859 

IV.  In  justices*  courts. 

when  justice  may  issue ,••••••, 29fi9 

service 2PTn 

service  of,  from  local  courts  of  Hudson,  Utics  and  Oiwsgo,  3901 

•vbsiltntton. 

of  parties,    sec    "Abatement    and    Rsvjvax.{  "    ''ArvsAL;'* 

"  Parties." 

Sullivan  County. 

appointment  of  stenographer  for  surrogate ••.•• 2513 

Summary   Proceedinars   to   Dlsponvess. 

spocial   statutory   provisions  not  affected ~  4 

riglits  in  cases  nul  provided  for,  savea LJ,\rk 

I.  Who  may  be  removed. 

when  cni])]<)yoc  may  be  removed  from  master's  premiss '^'-l 

when    tenant   may   be    removed ILIJI 

removal  of  tenants  and  occupants  from  property  sold  on  exe- 
cution    2i:jj 

recovery  of  possession  of  property  sold  under  foreclosure, . .  Xlo2 

farmcfl  on  sliares LJo2 

removal  of  .s(|iiattfi  s 2— >'2 

of  pci  soiib  forcibly   entering  or  detaining 2i33 

II.  Petition;  riucKri;  slkvice. 

to  what  c<.'iiris  api»lication  maue. ...,.,..,.. 1!2..1 

wiio  may  make  application   ,...., 'JZJ) 

verification  of  petition   , . , , « , :;j.l'> 

contents  of   petition •••f..........  *2Z'*-'i 

when  notice  to  (piit  required , ,..,..  '2J2» 

pctiti(jn    by    neighbor    for    summary    removal    of    tenant    of 

bawdy-Iiousc ,.,..  22Zi 

notice   by    neighbor    to   owner   of  bawdy»houac   Ip   begin    pro- 
ceedings against  tenant t  •  t 'HZXi 

prece[)t ,.,,.,., 22.> 

when  precept  returnable ,#«.,,..  22^ 

issuance  of   i>rccept    from    New    \  ork  municipal  court........  22-5' 

mode  of  service  of  precept ,, ,  22-W 

1378 


^ 


INDBX. 

Summary  Proceedlngr  to  Dispossess  —  Comttmned* 

II.  Petition;  precept;  sesvicb  —  Continued. 

person  receiving  copy  of  precept  must  deliver  same  t«  person 

to  whom  directed 2S41 

penalty  for  failing  to  deliver  copy  of  precept  to  per^n   to 

whom  directed , . ,  2241 

service  of  precept  on  landlord  of  bawdy-house. 2242 

proof  of  service  of  precept • 2243 

XJI.  Answer;  trial;  final  order. 

verified  answer  may  be  filed ,....•.«« 2244 

defences  to  proceedings  , 2244 

Issues  upon  forcible  entry  or  detainer ,..,,..., 2245 

transfer  of  cause  for  trial  in  municipal  court  of  New  York.  2246 

trial  of  issues <<...« 2247 

demand    for   jury  trial * t  •  •  • 2247 

summoning  and   impaneling  jury    , , , , 2247 

proceedings  on  disagreement  of  jury.  •..«.., ,.,,.«,...  2247 

adjournment  of   trial ,,..,.,.,,,,..,,.,,....  2248 

final  order  upon  trial , 2249 

not  a  par  to  ejectment  to  recover  property. .......  ^ .. .  2264 

against   occupant   of   bawdy-bouse , 2249 

costs  and  fees , , . . . .  2250 

costs  not  exceeding  $50  and  disbursements  n^ay  be  allowed  in 

case  of  forcible  entry  or  detainer, ,«...,,,,...  2250 

execution  for  costs f  ?  f » i  •  t  ■ ,,,..«...  2250 

IV.  Warrant  to  remove;  redemption. 

warrant  to  dispossess  defendant.  ...•.«.,.,,•,, 2250 

occupant  pf  bawdy-house.   , ,...,,,,,,, 2260 

execution  oi   warrant 2260 

cancels  term  of  lease , . . .  ^63 

action  for  accrued  rent  not  affected  by  warrant 2253 

stay  on  payment  of  arrears  and  costs 2254 

en  undertaking  to  pay  arrears  and  costs 2254 

against  insolvent  or  bankrupt  on  undertaking  for  pay- 
ment of  rent 2254 

against  person   continuing  in  possession   after   sale   on 

execution.  .  ^ , . . 

delivery  of  undertaking  for  payment  of  arrears  and  costs .... 

rtdemption  by  lessee  when  unexpired  term  exceeds  five  yaars.  2256 

by  creditor  of  lessee  when  unexpired  term  exceeds  five 

years 2257 

is  subject  to  lease  by  petitioner 2258 

petition  and  order  to  show  cause  on  redemption 2259 

hearing  on  order  to  show  cause  on  redemption 2259 

person  redeeming  assumes  liability  of  lessee 7^^ 

V.  APPKALt. 

from  final  order   , , 2260 

undertaking  to  stay  warrant  pending  appeal K61,  2262 

appeal  to  court  of  appeals  only  permitted  by  leave  of  appellate 

division ,,,..«,.,,....,.,.  ^261 

restitution  upon  reversal  of  final  order 2263 

action  for  damages  on  reversal  of  ffnal  order , 2263 

proceedings  to  be  stayed  only  as  e^^pressly  allowed  or  by  in- 
junction in  action  against  petitioner , 2265 

ffummons. 

I.  I93PANCE;  roRM;  requisites. 

is  mandate  of  court i . . . .  418 

form » r  •  •  •  418 

requisites 417 

to  additional  parties  in  court  of  claims 281 
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ons  — -  Continued. 

I.  Issuance;  foiim;  rsquisitss — Continued. 

designation  of  defendant  by  fictitious  name ••••••••••..     4B1 

of  unknown  persons  as  defendants • 451 

of   public  officers  in 1988 

reference  to  statute  to  be  indorsed  in  action  for  penalty  or 

forfeiture. 1807.  1964 

in  matrimonial  action  to  be  indorsed  with  statement  of  nature 

of  action 1774 

form  of,  in  action  to  foreclose  mechanic's  lien  in  court  not  of 

record 3404 

want  of,  cured  by  judgment  on  verdict,  etc ^ 721 

variance  between  summons  and  complaint  cured  by  judgment 

on  verdict,  etc 721 

in  action  for  penalty  by  common  informer  cannot  be  counter- 

manded 1896 

power  of  referee  to  allow  amendment 1018 

to  be  filed 824 

to  be  inserted  in  judgment-roll 1237 

action  commenced  by  service  of 416 

under  statute  of  limitations 398 

delivery    to    sheriff   eflFccts    commencemeht    of    action    under    

statute  of  limitations .*:***«     ^^ 

service  on  attorney-general  for  state  in  action  for  partition..  1594 

provisions  for  service  of  papers  do  not  apply 802 

complaint   may   be  served  with ^ 419 

notice  of  sum  demanded  may  be  served  with • 419 

service  of  notice  of  no  personal  claim 423 

when  service  may  be  made  on  Sunday .'....         6 

costs  for  procuring  order  for  service  without  state  or  by  pub- 

lication 8351 

II.  Supplemental  summons. 

to  be  served  on  defendants  brought  in 453 

on  substitution  of  party  on  death  or  transfer  of  interest. •••  760 

form   of 453 

service ••••• 


III.  Who  may  serve. 

by  whom  served .•• •...  425 

duty   of   sheriff  to  senre 425 

sheriff's  fees  for  serving , 3307 

in  action  for  penalty  by  common  informer  to  be  served   by 

officer 1895 

IV.  Time  of  service. 

time  for  service  when  notice  of  !is  pendens  filed  before 1670 

limiting  time   for  service ••••••••••  425 

time  of  service,  when  attachment  granted  •••••••••.•  638 

V.  Personal  service. 

voluntary  appearance  equivalent  to  personal  service tf4 

on  natural  person 426 

on  sheriff,  in  action  for  escape 426 

on   infant 426 

service  on    lunatics  and   idiots 426 

on  guardian  ad  litem  of  absent  infant  defendant 473 

on    domestic   corporation 431 

on  foreign  corporation 432 

of  supplemental  summons ••-•.-.  453 

from  Yonkers   city  court  may  be  served  within  Westchester 

county.  .  •  ,   3205 
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Summons  —  Continued. 

VI.  Designation  op  persons  to  secbivb  fob  pabtiss. 

designation  by  order  of  person  to  receive  sunmions  for  infant 

over  fourteen. 427 

for  incompetent  not  judicially  declared 427 

for  judicially  declared  incompetent 428 

service   on    infant    over    fourteen    by    person    designated    in 

order 427 

by  residents;  designation  of  agent  to  receive  service 430 

filing  and  recording  of  designation 430 

revocation 430 

service  on  agent 430 

by    foreign    corporation;    designation    of    agent    to    receive 

service 432 

change  of  place  of  service  by  agent 432 

revocation   of  designation 432 

proof  of  designation.  •   931a 

service  on  agent    432 

VII.    SVBSTITITTES   FOR   PERSONAL   SERVXCS. 

order  for  substituted  service  on  person  not  found  within  the 

state. 435 

by  leaving  copy  at  residence 436 

by  affixing  to  door  of  residence  and  mailing 436 

when  no  residence  can  be  found 436 

limit  of  time  for 437 

papers  to  be  filed • 437 

effect  of  substituted  service 437 

VIII.  Service  without  state. 

on  defendant  without  the  state,  when  ordered 438 

notice  to  be  served  with  summons 443 

papers  to  be  filed •• 448 

IX.  Service  by  publication. 

on  non-resident •....  438»  439 

departure  from  state  to  defraud  creditors 438 

to  avoid  service 438 

concealment  to  avoid  service ,,  ,  438 

absence  from  state 438 

in  action  to  annul  marriage 438.  439 

for  divorce 438,  430 

for  separation 438,  439 

against  stockholders 438 

infants  and  incompetents 438,  439 

after  attempt  to  commence  action  to  avoid  limitation 438 

on  foreign  corporation,    unincorporated    association,   etc.  438,  439 

en  unknown  owners  !n  action  of  partition 1541 

Eapers  on  which  order  of  publication  made 439 

y  whom  order  made 440 

contents  of  order 440 

method  of  publication  and  service 440 

when  publication  must  be  commenced 441 

when  service  deemed  complete 441 

papers  to   be   filed 442 

notice  to  be  subjoined  to  summons 442 

proof  of  service 444 

when  publishers  within  county  refuse  to  publish 3293 

affidavit  of  refusal  to  publish ^ 8294 

defendant  must   be  allowed  to  defend .^.o..^ 446 

in  partition  not  allowed  to  defend  under  section  445...  1557 

3C.  Proof  of  service. 

affidavit,  etc.  .  .   .^ • •••«••••••..  484 

admission  of  service,  requisites •••••••••••••••••••••  484 
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X.  Pboof  of  sehviob  — r  C^ntimied. 

of  KTvice  by  puhliMtion.......f • • ••     444 

of  service  without  state. .••••••«•••••••• •••••••••••••     444 

in  matrimonial  action.  •  ««••*••••••••••••• 1774 

XXf  City  cqpkt  op  Naw  Yoav. 

contents  and  requisites.   .    .., ,,,.,,«•..  3166 

short  Bumnons. ,., , ,, 31CS 

long  summons  against  non-resident 3106 

order  for  service  without  city. 3170 

order  for  publication «...,....  3170 

aervioe  of  summons  and  order  of  arrest  in  marine  cause....  3170 

XIL  Im  jvsticbs'  coubtc. 

commencement  of  action  by... •,•,,.•••••,..,»,.. ••..••...  ^876 

contents ,,,,..,,.^,,»,a 2877 

when  returnable. 2877 

when  accompanied  by  prdcf  of  ^rf eft. ,.,».,,....,...  M77 

time  and  manner  of  tenrlce , * ^Tx 

Mrvioc  upon  corporation. 2870 

on  railroad  corporation   .  y ^^>  ^^^ 

on  express,  insurance  ana  te^egrapl^  companies- .  2SSU  2882 

OH  maBagiag  agent  of  non-resident 2S7n 

second    and    third    summons. . . .' , . . , 2883 

relation  back  of  second  and  third  summons 2883 

where  name  of  defendant  is  unknewi^ 2885 

retuf  n ?^8?» 

service  on  defendant   with  warrant  of  attachment iSlO 

of   summons,   affidavit   and    requinition  in   replevin. mS2 

in  action  ^o  foreclose  mechfinic's  lien  ii|  pourt  ^«t  of 
record ,........,..»..,....;,,  ff404.  3406 

Kill.  Ov  lACAL  oamns. 

°!  X°*i!f*'"  ^^t^.  "^^^^ i.»irf.»tMiMi»fM»«-  g?; 

of  N.  Y.  municipal  court ;.••••.( 3208 

of  Albany  city   court....,...,., •,.•••,•••,.•••  8208 

of  Troy  justice's  oourt ; 8208 

courts  not  to  sit  on,  except,  etc, ,  ....•.,..,,•,••,«»,, i*,*.,,        0 

arrest,    commitment   or   discharge  on , i*ri* 0 

service  of  summons,  complaint  and  injunction  oraer  ^n 6 

habeas  corpus,  etc.,  may  be  issued  and  serycd  QUfff, 2015 

not  to  be  made  returnable  on.,,,^.,.'. ..^..,. 2015 

sale  on  foreclosure  by  advertisement  not  to  qp  l^plq  Of).  •  • , .  f  •  •  •  2S9S 

flnperlntendent  of  ]|f|.ii1/(ii. 

to  approve  change  of  name  of  hank •••••••••  2411 

order  changing  name  of  bank  to  be  filed  vHh 2414 

^vpertntendttnt  off  Ina«r«.a«e. 

te  approve  change  of  name  of  }nsuf aqce  cpiqpaay. .•,.p«f,y.«.  9411 
order  changing  name  to  be  filed  with.....,.^.,', .y, •1,1^,1. •,  2114 

flUperlntendent  of  Poor. 

See  "  Oversew  or  Pooa; »»  ♦'  Pooa.*' 

inperlntcndent  of  Pnbllo  Worki|, 

to  assist  attorney-general  in  canal  claims -••••••••••••••    279 

compromise   of   canal   claims »»fir»fiirtifi«f  270 

inpertor  Cpnvl   of  Bnffnlo. 

custody  of  seals,  records,  etc t| 
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■nperlor  Court  of  f11«  Olty  of  Hew  ¥b>k. 

custody  of  seals,  records,  etc. ; 88 

Sttl^ervisorsi  Board  of. 

ta  pay  for  printing  ciilendars » «..« 20 

to  appoirit  physibiaH  for  county  Jail •  126 

to  provide  for  stenographets,  salaries,  etc «... 88 

rooms,   furniture,  etc.,  for  cdufts 31 

for  8tendgfb0ll«rS  foi-  county  totlrt 358 

for  clerks  in  surrogates'  offices 2508 

resolution  MUibUfthihg  Jail  liberties. .  i 147 

proof  of  acts,  resolutions,  etc. . . .  i . . .  i  < .  i » . .  ^ 941 

payment  ei  8teii€»gfapher   for  duplieation   of  notes  of  trial   on 

judge's  order • . . . .  i ».  i .....  i ..;.. .  1007 

may  sue  on  cause  of  actioil  arising  before  term.  ...*•.;.  1020,  1928 

action  against,  on  eause  arising  before  term i....   1927,  1928 

appointment  and  compensation  of  temporary  surrogate.!.  2492,  2493 

surroj^ate  to  report .  fees  faceiTed  to.  * ...  i « ,.»...».;...  2501 

costs  m  action  against 8244 

mav  make  allowance  to  grand  or  trial  jurors t..  §§14 

ftiifeage  bf  jurors 3314 

fees  of  printers • ••• 3317 

kapplemeniai  Pleadlnar** 

See   "  PLBADINOSt" 

Hupplementai  Sammonafc 

See  "  Summons." 

tlte9pl«Ai«iif  Airy  PtbeiieaiAgu. 

I.  General  provisions. 

"judgment  creditor"  defined  «o*. ••.»»*>...  3343 

includes  person  recovering  costs  in  special  proteeeaing. .  2432 

rchi^dies  classified 2432 

pursuing  remedies  simultaneously    .....i.. .*.•».••.»»«•»...  2432 

remedies  are  special  proceedings ........tt.ktti..^...  2433 

review  of  orders  .*.... «(......»•*.«...  2433 

what  judge  may  entertain  proceedings 2434 

referee  may  be  appointed  to  take  examination  .....•(.. 9442 

^    report  of  referee ».. . .  2442,  2443 

ftfW-ehte  iifiay  b«  ofdeWd  at  arty  stdge .....' 2443 

prDceedings  upon  examination   2444 

^fttiies  atld  Witn(!s&e§  thay  be  examined 2444 

adjournments 2444 

oath  of  referee 2445 

paymtht  to  sheriff  by  ptfrsoh  owing  Judgmcht  debtor 2446 

order  td  deliver  mohey  or  property  to  sheriff  or  receiver 2447 

duties  of  sheriff  as  to  tnohey  Or  property  received  by  him...  2448 

application  of  money  or  property  i-ecejved  by  sherin. 2449 

gfaerlR  to  pay  ttt-  deliver  surplus  to  judgraetit  debtoi- 2450 

injunction  against  transfer  of  ptoperty 2451 

serrice  of  orders    ; 2452 

of  warrant  bf  arrfest  2453 

di»cofitinuance  or  dismissal 2454 

dismissal  for  neglect  tcJ  t)i'oceed 2454 

notice  of  application  for  dismissal  on  di^continilahce 2454 

costs  td  judgment  creditor   , 2455 

judgtiienl  dtthtot"  or  person  examined , 2456 

judgment  must  be  for  not  less  than  $25 2458 

to  be  founded   on  service  personally  or  by  leaving  at  • 

residence   and   mailing    2458 

on  d«erce  of  surrogate's  court 2554 

to  what  oounty  execution  must  have  tsSuH ; 2458 

In  what  CDUhty  ekaminatloH  to  be  Had ; 2459 

•n«wer  not  excused  as  tending  to  convict  of  fraud ; . . .  2460 

BMj  be  continued  before  another  judge 2462 
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flayplementmry  Proceedinira  —  Cootttataed* 

I.  Gen EKAL  piiovisioNS  —  G>ntinued. 

disobedience  to  order  punishable  as  contempt 24S7 

release  of  debtor  for  inability  to  pay  is  discretionary 2288 

joint  property  of  joint  debtors  may  be  reached 2461 

not  applicable  when  corporation  is  judgment  debtor 2463 

exempt  property  cannot  be  reached 2463 

trust  funds  or  property  cannot  be  reached 2463 

earnings  within  sixty  days  cannot  be  reached 2463 

II.  Examination  of  debtor  attes  betuen  of  execution. 

when  order  for  examination  may  issue 2435 

when  warrant  to  arrest  may  issue  instead  of  order 2437 

warrant  to  arrest  after  order 2438 

vacating  or  modifying  warrant  of  arrest 2439 

order  requiring  debtor  to  give  undertaking  for  discharge  fro:n 

arrest : 2440 

commitment  of  debtor  in  default  of  undertaking 2440 

IIL  Examination  of  judgment  dbbtok  after  issuing  and  bzvorb 

RETURN    OF    EXECUTION. 

when  order  for  examination  may  be  granted 2436 

when  warrant  to  arrest  may  issue  instead  of  order 2437 

warrant  to  arrest  after  order 2438 

vacating  or  modifying  order  of  arrest 2439 

order   requiring  undertaking   by   debtor   for   discharge    from 

arrest 2440 

commitment  of  debtor  in  default  of  undertaking 2440 

IV.  Examination  of  third  pbrsoit. 

may  be  pursued  alone  or  simultaneously  with  order  for  exam- 

ination  of  debtor 2432 

when  order  may  issue 2441 

notice  to  judgment  debtor 2441 

receiver  not  to  be  appointed  without  notice  to  debtor 2441 

corporation  to  attend  and  answer  by  officer 2444 

V.  Receiver. 

not  to  be  appointed  on  examination  of  third  person  without 

notice  to  debtor 2441 

notice  of  application  to  dismiss  or  discontinue  after  appoint- 
ment of  receiver 2454 

appointment 2464 

notice  of  application  for  api)ointment 2464 

when  appointed  without  notice * 2464 

notice  oi  application  to  other  creditors 2465 

only  one  to  be   appointed 2466 

order  appointing  or  extending  to  be  filed  and  recorded 2467 

order  extending  prior   receivership 2466 

when  property  vests  in   receiver 246?^ 

relation  back  of  title  to  personal  property. 2469 

non-resident  not  to  be  appointed 2469 

removal  on  ceasing  to  reside  in  state 2469 

record  of  orders  appointing  or  extending 2470 

subiect  to  control  of  court 2471 

jurisdiction  of  justice's  court  over  actions  by 2865 

fupreme  Court. 

fs  a  court  of  record • ••         2 

seal  of  county  clerk  is  seal  of  court ^.a*......       ST 

general  jurisdiction •■••••••••••     21T 

may  change  place  of  trial  of  actions  in  other  courts 21R 

judicial  departments •••••••••••     S9 

designation  of  justices  of  appellate  division... *•«•••• •• 
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appellate  divisions. •••«•••••••••••••••  MS 

•  See  "  AppsLLATS  Division.*' 

powers  of  justices  assigned  to  appellate  division.... 22D 

special  or  trial  term  to  be  held  by  one  judge 229 

appointment  of  special  and  trial  terms 232 

assignment  of  justices  to  hold  trial  and  special  terms 232 

publication  of  appointment  of  terms 233 

appointment  of  extraordinary  speciaJ  and  trial  terms 234 

powers  and  duties  of  justices 235 

designation  of  justice  to  prevent  failure  of  term 237 

place  of  holding  terms 238 

adjournment  of  special  terms  to  chambers 280 

trials  at  chambers  .^ 239 

county  judge  has  powers  of  justice  at  chambers 241 

stenographers,  appointment  and  duties  of 251-262 

justice  may  make  orders  in  county  court 354 

restrictions  on  injunctions  against  state  officers 605 

removal  of  action  from  N.  Y.  city  court 319 

of  action  to,  for  disability  of  county  judge 342 

from  county  court  to  change  place  of  trial 348 

Mtlons,  etc.,  in  local   courts  of  Hudson,   Utica  and   Offwego 
transferred  to 8197 

Supreme  Court  Reporter. 

appointment,  duties,  compensation,  etc 220,  244-2ri0 

copyright     249 

price  of  reports 247 


See  **  Bonds;  ••  "  UNDntTAKiNCS.** 
action  by,  to  recover  from  principal  costs  and  expenses  of  suit.  1916 

Surety  Companies. 

as  surety  on  receiver's  bond 713 

equivalent  to  two  sureties  on  bond  or  undertaking Sll 

justification  bv   811 

execution  of  bond  or  undertaking  by    811 

principal  may  take  credit  for  cost  of  bond 8320 

iurrotfate's  Court* 

is  a  court  of  record ••• ••••.• 2 

term  "  surrogate  "  defined 2614 

included  in  term  "judge" 3843 

"upon  the  return  of  a  citation"  defined 2514 

definition  of  terms 2514 

teal 27,  30,  2507 

I.  JVEXSDICriON. 

general  jurisdiction 2472,  2472a 

presumption 2473 

acquired  by  citation  or  appearance 2474 

citation  presumed  from  recital  in  decree 2478 

omission  of  jurisdictional  fact  from  record  available  only  on 

appeal 2474 

may  supply  by  amendment    2474 

eourt  first  exercising  has  exclusive 2475,  2477 

exclusive,  in  case  of  testate  or  intestate  decedents 2476 

concurrent  jurisdiction  over  estates  of  non-residents 2477 

situs  of  debt3  owing  decedents  for  purpose  of  jurisdiction . . .  2478 

in  new  or  altered  counties   2479 

transfer  of  proceedings  on  formation  or  alteration  of  county.  2481 
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II.   SUftlONft  AlfO   TXRMC  OP   OOUBTi 

court  always  open  for  buslneii  k»»«.»4»««»»**«*.«»»«.**.«*.  8B04 

when  to  atteiia  at  office iwit«*i,t44«*4««*»»»««««i«*.  2505 

appointment  off  terms  in  New  York  coutt^.* k.i ».•.••  2604 

ngnin^  of  decrees,  letters  and  orders  during  taoatini.  i  • » . . .  2505 
When  ahd  where  cOUrt  held  by  county  judge... ««a..b4 ••&...  2506 
liM  of  appraisers,  etc.,  to  be  publish^  weekly  in  New  York 

county. *.t k....k.*4i«.k«444«...  2504 

designation  of  special  surrogate 4.4.k..».4«».i*.ii«...  2483 

of  acting  sutrogate » .k. .i. 4 •k»«4 ••»»>•••  2483 

county  judge  who  is  also  surrogate*. b* 44. .t.******..  2483 

til,    Dl!S0t7At.ttrTCATTO]7S    AND    DISABILITY   OF  SURtMAnb 

disqualified  as  trial  jtitoi* ii..t..«t44k...  1029 

who  to  act  as,  during  vacancy  or  aisabllHy. .  ..i...4.i.  »*. . .  248i 
transfer  of  proceedings  in  Kings  county  to  ^ui>i-em6  txMtt  in 

case  of  vacancy  or  disability • *..k»i...  2484 

who  to  act,  if  surrogate  disqualified * tit...  2485 

in  New  York  county,  suprenie  court  to  act  in  case  of  vacancy, 

disability  or  disqualification i 2486 

proof  of  authority  in  case  of  vacancy,  disability  Or  diS(|taalifi- 

cation ; 2487 

order  providing  for  vacancy,  disability  or  disqualification....  2488 
how  temporal^  authority  during  vaean<iy,  etc.,  superseded....  2489 

completion  of  unfinished  business  of  predecessor. .  # 2489 

proceedings    in    supreme    court    in    New    York    and    Kings 

counties ki 34iO,  2491 

appointment  of  temporary  surrogate  by  supervisors 2482 

compensation   of  temporary   surrogate ...»»...  8496 

entering  and  recording  acts  of  persons  temporarily  acting  as.  2^ 

when  disqualified  to  act  as  attorney  or  couhsd 2495 

for  interest   in   proceeding i 249C 

when  objection  for  special  disqualification  waived 2497 

surrogate's  father  or  son  disqualified  to  practice 2529 

IV.  Records;   cle&Ks;    stenoghaphsrs,  ftTiS.  '  w%Ant>    o4no 

books  and  indicts  to  be  kept tt.*»i»i...**  B498,  2499 

books  and  papers  to  be  preserved t . . . . ;  4 .  • .  •    2ri00 

books    for    recording    instruments    settling   estates,    etc..;...    2502 

fees  of  clei-ks  for  recording?  such  instruments 25ii2 

maps   and  surveys  filed  with  surrogate  of  New  York  county 

are  presumptive  evidence   after  twentv  years 955 

oificial    records   of   surrogate   of    New    York   county   are    pre- 
sumptive evidence  after  twenty  years Soj 

to  maJce  and  certify  to  searches • 9fil 

misdemeanor  to  refuse,  neglect  or  delay  to  make  seairh 961 

to  transmit  copies  of  wills,  etc.,  of  non-residents  to  sectetary 

bf  state .^.   gJ2 

removal  of  will  for  probate  iii  foreigrt  coiintry 2^0,  263S 

appointment    and    removal   of  clerks 25(o 

of  clerk  and  deputy  clerk  of  court * 2509 

iMWers  of  clerk  and  deputy  clerk  of  court * 2509 

disqualified   to    act    as   appraiser,    attorney,   referee    or 

guardian  .  .  .  .   i 2509 

may  examine  witnesses  on  uncontested  probate 2511 

surrogate  liable  for  clerk's  acts ^ , 2511 

appointment  and  removal  of  stenographer  in  New  York   and 

KinRs 2511: 

in  other  counties    , 2oir 

clerk   of   surrogates'   court  of  Kings  county,   duties  and   com- 
pensation   .    .  * » 2509a 

interpreter    for,    in    Kings    county 2olC{a 

V.    POWKRS    AND    DUTIES. 

provisions   apply   although   decedent   died  before   enactment..  2-»S2 

completion   of    unfini'ihcd   business   ':.efore    predecessor 2481 

signing  of  records  left   unsipned   by  predecessor 2481 

ratification    of   completion    of    records,    etc,    ot    predecessor...  2-<S2 

inciilcnial    iK.wcrs    24S1 
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Vt  Powers  and  duties  —  Continued. 

pow^r  to  punish  for  contempt. r ,,.,..•,..,,,,,,..  2481 

to  issue  citation 2481 

to   issue   supplemental   citation   to    bring   in   necessary 

parties. 2481 

to  a4Journ.  .  , ,....,.,  ^ .... , ,.,...,.:  2481 

to  issue  subpcena  .....,,, t ft t  •  •  2481 

to  grant  temporary  jnjunctiops  ,....(*••%••<«••••>••  2481 

to  vacate  or  modify  decrees  or  orders 2481 

to  grant  new  trial   2481 

review  of  determination  on  appeal   , ,  2481 

bonds  to  be  acknowledged  or  proved 250G 

disposal  of  proceeds  of  sale  ox  real  property  on  death  of  in- 
fant or  incompetent 2359 

granting  leave  to  executors,  etc.,  to  consent  to  discharge  of 

insolvent  debtor 2153 

issuance  of  letters  on  judgment  establishing  will 1863,  1864 

consent  of,  required  by  infant  plaintiff  in  partition 1534 

correcting  mistakes,  omissions,   etc 2888 

^xfcution  not  to  issqe  against  decedent's  property   without 

I^ve  of 1380 

petition  for  leave  to  issue  execution  against  decedent's  prop- 
erty.,   ,..  1381 

execution  not  to  issue  against  executor,  etc.,  without  leave •  •  1825 

application  for  leave  to  issue  execution  against  executor,  etc.  1S2^ 

ordsr  granting  leave  to  issue  execution  against  executor,  etc.  1826 
security  on  leave  to  issue  execution  on  judgment  for  legacy 

or  distributive  share  . , , « ,.,.,,.,,.,..  1827 

annual  examination  of  guardian's  accounts,., ,.«,....*  2844 

money  paid  into  court  to  be  paid  to  county  treasurer.  * » « « f . .  2537 

control  over  money  paid  into  court .» t«*.«t**>.*  2637 

VI.  Action  on  official  bond  of  suaaoGATZ. 

leave  to  sue   , , : , 1886 

provisions  relative  to  sheriff's  bonds  apply 1889 

Vn.  pxocESs;  sesvice;  appearance. 

citations  and  mandates  may  be  served  In  any  county.  * , 2515 

attachment  may  be  executed  in  any  county , 2515 

proceedings  to  be  commenced  by  citation 2516 

what  jurisdiction  acq^ulred  by  presentation  of  petition,. 2516 

presentation  of  petition  commences  proceeding  within  mean- 

inflf  of  statute  of  limitation , . . . .  2517 

citation  when  persons  constituting  a  class  arc  unknown 2518 

contents  of  citation   2510 

service  of  citation   ; ; 2520 

!  substitute  for  personal  service  of  citation  on  resident 25fil 

I  service  of  citation  by  publication . . , , «... ,,,,....  2522 

I  on  unknown  [>crsons t t 2523 

I  order  for  service  without  state  or  by  publication .,,......,..  2.^24 

\  time^  of  service  without  state 2525 

service  of   citation   upon  corporation,   infant   or   incompetent 

person 2526 

designation  of  person  to  receive  service  for  infant  or  incom- 
petent  2527 

appointment  of  special  guardian   ad  litem ^for  incompetent  to 

exclusion  of  committee ' 2527 

waiver  of  citation   2528 

anpearance;  how  made  , 2528 

effect  of  appearance    2528 

appointment   of   special   guardian    for   infant   or   Incompetent 

person 2530 

notice  of  application  to  appoint  sneclal  guard^.an 25.^1 

proof  of  service  of  citation  or  subpoena 2582 
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VII.  Process;  se&vicb;  appearance  —  Continued. 

mode  of  publication 

general  provisions  relating  to  service  of  papers  appUcaUe.  • . .  2538 

ITIII.  Paxties.     See,  also,  "XIV:     2.  Appeals,  infra,** 

when  persons  constituting  a  class  or  necessary  parties 2518 

inquiry  by  surrogate  to  ascertain  persons  constituting  a  class.  2518 
subpoena  to  testify  as  to  persons  constituting  a  class 2518 

IX.  Pleadings. 

petition  or  answer  may  be  presented  orally   • 2533 

written  and  verified  pleadings  may  be  required... 2538 

form  of  verification • 2SS4 

by  whom  verified • ••••.. 2SS4 

X.  Depositions;  witnesses,  etc 

general   provisions    for   discovery  of   books  and   papen   ap- 
plicable  2588 

as  to  depositions  applicable 2588 

may  take  testimony  of  infirm  witness  out  of  court. 2539 

may  order  testimony  of  infirm  subscribing  witness  to  will  to 

be  taken  before  surrogate  of  another  county 2540 

may  appoint  referee  to  take  testimony  of  infirm  witness  in 

anotner  county 254D 

mav  issue  subpoena  to  testify  to  jurisdictional  facts  on  petition 

for  administration 2662 

beneficial  interest  in  will  does  not  disqualify  testimony  as  to 

execution ••• ••••  2544 

XL  Hearings^  trials,  etc. 

stenographer  to  take  and  transcribe  notes •••  2541 

authentication  of  stenographer's  minutes 2542 

stenographic  minutes  to  be  bound 2543 

reference  to  stenographic  minutes  to  be  noted  on  record  of 

decree  on  contested  proceeding  2548 

exceptions  to  rulings  of  surrogate  during  trial 2545 

to  findings  and  refusals  to  find 2545 

settlement  of  case  and  exceptions 2545 

decision  to  state  separately   facts   found   and  conclusions  of 

law 2545 

requests  to  find  may  be  made  to  surrogate  at  settlement  of 

case 2545 

trial  by  jury  of  questions  of   fact  arising  in  proceedings  to 

sell  realty  to  pay  debts 2547 

transfer  to  supreme  court  for  trial  by  jury  of  proceedings  in 

New  York  county  for  probate • 2547 

verdict  in  proceeding^  to  sell  real^  property  to  pay  debts  to  be 

reviewed  by  motion  for  new  trial • •.••••••... 

JUL  References. 

may  appoint  clerk  or  assistant  to  examine  accounts  of  guard- 
ians  : 2844 

surrogate  of  New  York  may  refer  questions  to  assistant. . . .  2546 

may  refer  questions  of  fact  to  take  testimony  and  report 2546 

examination  and  settlement  of  accounts  may  be  referred....  2546 

probate  or  revocation  of  probate  cannot  be  referred 2546 

powers  of,  and  procedure  before  referee ••...  2546 

confirmation  of  referee's  report ••••••••••• 
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9CIII*  Decsbss  and  okders. 

"decree"  defined 26B0 

decree  aettlinff  account  to  contain  summary 2551 

revoking  letters  may  require  accounting 2603 

admitting  to  probate  to  state  whether  contested  or  un- 
contested  2623 

on  application  for  probate  of  heirsbii> 2056 

directing  payment  by  executor,  etc.»  is  evidence  of  as- 
sets.   2552 

for  money,  transcript  to  be  furnished 2553 

may  be  docketed  at  judgment 2553 

execution 2554 

^enforcing  by  punishment  for  contempt 2555 

eommitmcnt  for  contempt  does  not  bar  action  on  bond 2655 

presumption  of  satisfaction 376 

record  of.   on  contested  proceeding  to  have  reference 

to  stenographic  minutes 2543 

"final  order"   defined   2560 

"order"  defined 2656 

enforcement 2556 

costs 2596 

XIV.  Appxals. 

1.  How  and  when  taken,      ^ 

after  jury  trial   of   proceedings   to   sell   decedent's   real 

property  to  pay  debts 2549 

when  party  may  appeal 2568 

no  appeal  lies  from  decree  or  order  on  default 2668 

when  person  not  a  party  may  intervene  and  appeal 2660 

to  what  court  appeal  tsdcen  2670 

bringing  up  intermediate  orders  for  review 2671 

time  to  appeal   2572 

service  ot  notice  of  appeal 2574 

appellate  court  may  supply  defects  in  perfecting  appeal. .  1308 

267S 

2.  Parties. 

necessary   parties    2573 

bringing  in   additional   parties  after  appeal 2373 

designation  of  parties  to  appeal 1295,  2575 

proceedings  when  party  dies  pending  appeal 128S,  2575 

substitution   of   representative  of   deceased   party. .   1207.  2.175 
order  for  substitution  of  representative  of  deceased  party.  1209 

257.''> 

fees   certifying  papers   .«..•; 2567 

stipulation  waiving  certification  of  papers 2567 

8.  Security;  undertaking;  stay. 

security  may  be  waived 1305,  2575 

to  perfect  appeal 2577 

undertaking  to  stay  execution  of  decree 2578 

commitment  for  disobedience  to  decree  or  order..  2579 

amount  of  undertakin|c  to  stay  proceedings 2580 

requisites  of  undertaking 2581 

undertaking  must  be  filed 1307.  2575 

new,  on  insolvency  of  sureties 1306,  2576 

deposit  in  lieu  of  undertaking 1306.  2575 

action  on  undertaking    1309.  2575.  2581 

perfected  appeal  stays  proceedings  in  cases  not  expressly 

provided  tor 2584 

suspension  of  decree  for  probate 2582 

powers  of  executors,  etc.,  pending  appeals  from  decrees.  2582 
appointment  of  temporary  administrator  or  appraiser  not 

stejrcd. 2583 

removal  or  suspension  of  testamentary  trustee  not  stSyed.  2583 
suspension   of   executor,    administrator   or   guardian    not 

stayed 2688 

decree  revoking  orobate  nr  letters  not  staved 2883 
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XIV.  Appeals  —  Continued. 

4  Hearing;  dettrminntwn, 

prcf crenes  of  afmeals  f rem •....•••• 791 

brings  up  oaeh  aacitien  oAcepted  tp. ......  t Ktf 

reception   or   rejection   of   evidence   set   ground    for   re> 

versal  unless  prejudioial   , 2545 

may  be  on  law  or  facts. «..,.. 2576 

facts  reviewable  only  on  case  settled ...,.,.,. 2576 

order  of  appellate  dVvisian  tp  b0  transmttiid  Md  carried 

into  effect J 2585 

appellate  court  has  same  power  to  decide  facts  as  surro- 
gate  , . , 2588 

appellate  court  may  take  further  teatimony  and  appoint  _ 

referee 2S86 

judgment  or  order  upon  appeal 2587 

awarding  restitution  on  reversal 2587 

jury  trial  upon  reversal  in  prpbats  cases 25^ 

costs • 2589 

XV.  COSVS   AND   FEES. 

may  be  made  payable  by  party  or  out  of  fund « .  t » •  9IK7 

no  costs  other   than   actual   expenses   when   estate  les^   t|ian 

$1,000 2557 

discretionary,  exeept,  etc 2558 

to  be  awarded  of  course  to  sueoessful  party  on  trial  of  ques* 

tion  by  jury  2558 

unsqcccssful   contestant  of  probate  not  entitled  t*.   easts  out 

of  estate 2558 

stenographer's    minutes    for   contestant    of    probate    piay    be 

charged  upon   estate 7SSS 

Include  disbursements.   . , 2559 

to  be  fixed  by  surrogate  and  inserted  in  decMC 25S0) 

trial  fee  for  each  day  exceeding  two 2561 

on   orders 2556 

on  motion  for  new  trial  before  surrogate 2561 

of  proceeding  to  compel  payment  of  funeral  einMmsea 2729 

of  jury  trial  same  as  in  ^preaie  court 2560 

on  apnea!   same  as  in   supreme  court , 2560 

discretionary  allowance  on  contested  and  unoontested  decrees.  2561 

additional   allowance  in   settling  accounts 2568 

allowance^  upon  sale  of  real  property  to  pay  deeedenfs  debts.  2563 

is  in  lieu  of  commissions , 2564 

•fees  of  appraiser   9^^ 

of  referee,  same  as  In  supreme  court 2566 

of  officers  for  services,  same  as  in  supKiQe  eooft 2566 

of  witnesses,  same  as  in  suprome  court-  •..««.* 2566 

surrogate  not  to  charge  or  receive  ftes 2567 

mileage  of  surroarate  for  taking  testimony  ont  of  OOtlft 2?*^ 

fees  for  conies  of  naoers   , 2567 

to  report  fees  received  to  s'inf»rviSDr«.  .............  t 2^01 

fees  not  to  be  charged  when  estate  less  than  (^.njO 2iK»l 

fees   of    clerks    for    recording   instrur?9nt«    seliUng   estates, 

etc    , , 2."i02 

section  3301,  relative  to  clerk's  fees,  not  appU^llUft  t 33C8 

XVI,  bPECIFir    PROCEEDINGS    IN    SURROGATE'S    COtJET. 

probate  of  wills,  see  "  Wills." 
of  heirship,  see  **  Heirs." 
issuance    of    letters,    see    **  Letters   of   Admihistkatiok;  " 
*'  Lettkhs  Testamentary." 
of  letters  of  guardianship,  see  **  Guarbians." 
rcfTulation  and  control  of  executors,  administrtters,  guardians 
and  testamentary  trustees,   sec  **  Executors  Airn  Admikis- 
TRATORs;  "  *'  Guardians:  "  '*  TRUSTEEi." 
sale    of    real    property    to    pay    decedents'    debta,    see    "  Sale    or 
Rea^  Property." 
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OA  file  in  New  York  county  for  twenty  years,  are  presumptive 

evidence < * .  * 88ft 

when  court  may  order 1682 

contehts  dnd  seMrice  of  order 1688 

authority  to  enter  urtdef  order > 1684 

cbmeni^siotiers  of  partition  may  employ  stirteyor. ...  wi.... ..  1552 

referee  or  commissioners  to  admeasure  dower,  may  employ  sur* 

veyor »*4..ki «««.t.t  1609 

surveyor's  fees  in  partition  or  dower « »  3299 

■yraoiiaey  Municipal  Court  of  tbe  City  of. 

is  not  a  court  of  record ft 

jurisdiction  of  summary  proceedings  to  dispossess 2234 

disqualified  to  act  as  justice  of  the  peace 2866 

military  pay,  t>ch6ions,  rewards,  at-ms,  etc.,  exempt  ftt>iil  $^i\it€ 

for 1393 

to  be  paid  by  officer  making  sale 1676 

f>ro^erty  seiied  for,  cafanot  be  recovered  in  replevin 1600 
lability    to   state    for,    not   affected   by    insolvent    debtor's    dis- 
charge  2184 

debtor  to  state  for  taxes  not  to  be  discharged   from  imprison- 

;  ment  oft  exetwHon   2218 

I  Sufninaty  proceedings  to  dispossess  tenant  for  non-payinent  of.  2231 

I  against  decedent,  entitled  to  preference  in  payment 2719 

additiohdl  allowance  6n  certiofitfi  to  review  assessment 3253 

Taxpayer's  Action. 

when  taxpayer  may  sue  to  redress  municipal  wrong 1925 

Teacbers. 

may  be  excused  ffotn  serving  as  jurors «t 1033 

Teleflrraplia. 

operator*  fcxempt  from  jury  service lOflO,  1C»1,  1127 

proof  of  exemption   1082.  1128 

costs  of  condemnation  when  compensation  for  right  of  way  does 

not  exceed  $50 3.3<9 

service  of  justice's  summons  on  companies « 2881 

Ti^tcpbone  Companies. 

costs  of  condemnation  when  compensation  for  right  of  W9f  does 
not  exceed  $50 * 3379 

Tonstnia. 

See    "  Ejectment;  *'    "  Landloid  ah»  Tenant;  "    "  Svu* 
MAKY  Proceedings  to  Dispossess." 

txetutloti  ag^Hst  property  in  hands  of 1371 

'f«lkants  In  CoHisnon. 

may  maihtain  ejtcttheht  separately 1500 

ouster  must  be  proved  in  ejectment  between  co-tenants 1515 

action  of  partition  bjjr,  see  ''  pAfcTiTioM." 

action  fuf  waste  against  co-tenant 1666 

action  against  co-tenant  for  proportion  of  ]  roftts 1666 

Tender. 

when  tender  may  be  made  after  suit 7.^1 

c«sts  to  date  to  be  included 731 

•mount  tendered  to  be  paid  into  c^urt •...*•«•••.•  782 

441  181»1 


J 


INDBX. 

Tender  —  Conttnned. 

notice  of  payment  into  court...... • •••••• 78t 

effect  of  sufficient  tender 738 

costs  after  sufficient  tender  733 

accepted  amount  to  be  deducted  from  recovery 734 

costs  when  tender  accepted •••• 784 

Testamentary  Trnatee** 

See  "Trustees." 

Tlntber. 

proof  of  title  in  actions  for  injury  to  timber  on  vnoccuplcd 

lands 960 

action  for  cutting  on  lands  of  individual  or  municipality 1687 

treble  or  single  damages  for  cutting 1688 

Time. 

of  notice  of  motion,  eight  daprs 780 

extension  of  time  before  expiration  • 781 

affidavit  to  be  served  with  order  for  extension 781 

relief  from  default  783 

not  to  be  extended ;  for  action  to  abate  unless  continued 784 

for  commencement  of  action 784 

to  apply  for  continuance  after  death  of  party 784 

to  take  appeal,  except,  etc T84,  785 

for  making  supnlemental  complaint  to  continue  action . .  7R4 

computation  of  time  of  publication 787 

^ifrryMr-tilHr  when  paper  served  by  mail 798 

extension  of,  to  answer  or  demur  in  action  against  corporation 

on  bill  or  note 1779 

for  service  of  notice  in  N.  Y.  city  court 3161 

Title  Insurance  Companies. 

searches  may  be  used  in  lieu  of  official  searches 3291 

Town  Co-operative  Insurance  Companies. 

change  of  namo 2411,  2413,  2411 

Towns. 

excepted   from   judicial   supervision • IflOl 

not  subject  to  action  to  dissolve  corporation 1801 

bv  state  to  annul  corporation V*iS\ 

order  of  arrest  in  action  for  funds,  etc.,  of 5^ 

attachment  in  action  to  recover  funds  of 637 

preference  of  action.s  by  or  against 701 

jurors  not  disqualified  because  residents  or  taxpayers 1179 

proof  of  ordinances,   by-laws,   etc 941 

action  for  cutting  trees,  etc.,  on  lands  of 16i37,  1068 

taxpayer's  action  to  prevent  illegal  acts,  etc IKS 

action  by  state  to  recover  public  funds,  see  "  Muif icifal  Go«- 

FORATIONS." 

excepted  from  jurisdiction  of  justice's  court 2863 

jurisdiction  of  justice's  court  over  actions  by  or  against  officers.  2965 

venire  in  justice's  court  in  action  between  two  towns 2992 

penalties  for  allowing  animals  to  run  at  large,  see  "  Strays." 

costs  when  action  brought  by  state  for  benefit  of  a  town 8243 

no  fees  for  administering  oaths  to  town  officers 3289 

Town  Clerk. 

eertified  copies  of  papers  filed  or  recorded  In  office  are  evidence    884 

deposit  of  justice's  books  with    3144-3147 

Jnry  list  to  be  filed  in  office  of 1689 

to  transmit  copy  of  jury  list  when  lost  or  destroyed 1089 
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Transfer  T«s« 

state  may  be  made  defendant  in  action  affecting  realty  subject 
to  tax.  447 

Transportation. 

non-joinder  or  misjoinder  of  defendant  in  action  against  per- 
sons engaged  in 1945 

filing  statement  of  names  of  members  of  joint-stock  association,       * 
etc,  engaged  in   1940 

Treason. 

attorney-general  to  bring  ejectment  for  real  property  forfeited 

for 1977 

advertisement  of  pendency  of  action 1978 

joinder  of  **  unknown  claimants  " 1979 

effect  of  judgment  against  unknown  claimants 1980 

report  of  recoveries  to  land  office 1981 

action  to  recover  personal  property  forfeited 1982 

action  to  be  brought  in  name  of  people 1984 

Trees. 

proof  of  title  in  action  for  injury  to  trees  on  unoccupied  lands.     960 

action  for  cutting  on  lands  of  individual  or  municipality 1067 

treble  or  single  damages  for  cutting 1668 

Trespass. 

place  of  trial  of  action  for  penalties  for  trespass  on  forest  pre- 
serve.      988 

action  for  damages  for  encroaching  wall  to  be  brought  within 

two  years 1499 

persons  holding  over  after  determination  of  trust  or  estate 1664 

reversioner  may  sue  for  damages  to  inheritance. 1665 

cutting  trees,  etc.,  on  lands  of  individual  or  municipality 1667 

summary  proceedings  to  dispossess  trespassers 2232 

when  notice  to  ^uit  required 2236 

petition  for  sale  of  animals  found  trespassing 8086 

See  "  Strays." 
damages  entire  when  several  animals  trespass 3109 

Tristl. 

for  mode  of  trial  in  different  actions,  see  titles  of  actions, 
in  justice's  court,  sec  '*  Justice  of  the  Pback.'' 

when  proceedings  may  be  private 5 

stenographic  notes  of  proceedings   83 

issues  oi  fact  triable  at  special  or  trial  term 976 

at  adjourned  term  of  court    34 

may  be  adjourned  to  another  place  41 

if  commenced  may  be  continued  beyond  term 45 

may  be  had  at  chambers  by  consent 239 

clerk,  sheriff,  etc.,  not  required  to  attend  trials  at  chambers....  239 

view  by  court  or  jury  in  action  for  waste 1859 

.  marine  causes  in  city  court  of  New  York 3186 

for  exceptions  at  the  trial,  see  "  Exceptions." 

I.  The  issues;  bringing  on  the  trial. 

See,  also.  "  Issues;  *'  "  Notice  of  Trial." 

when  issue  of  fact  arises  on  alternative  mandamus 2079 

issues  must  be  disposed  of  by  trial   IHJo 

order  of  trial  of  issues  of  law  and  of  fact 966 

court  may  direct  order  of  trial  of  issues  in  same  action....  967 

separate  trial  on  one  or  more  issues 973 

immaterial  issues  need  not  be  tried 975 

issues  to  be  tried  at  terras  held  by  one  judge  only 976 

note  of  issue  to  be  filed 977 

classification  of  issues 077 

order  of   disposition   of   issues 978,  979 

preference    of    issues    on     the    calendar^    see    "  Preferred 

^  Causes." 

either  party  may  bring  issues  to  trial 98(/ 
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Trial  —  Continued. 

I.  The  issues;  brxnoinq  oh  tbb  trial •»  ContiaiiecL 

notice  of  trial ..,* »•.....    97V 

time  for  service  by  mail   « • 798 

time  for  service  in  N.  Y.  city  court 3161 

for  what  day  notifce  may  be  given  in  N.  Y.  city  court 3162 

order  for,   to  be  served  with  defendant's  pleading  in  Action 

a^itist  corporation  on  bill  or  nott 1778 

papers  to  be  furnished  at 981 

on  replevin  to  be  furnished  to  court  or  referee. ..  .t*  *•  1717 

II.  1*Lace  op  trial. 

supreme  court  may  change,  in  actions  pending  in  other  courts.  218 

removal  from  N.  Y.  city  court  to  supreme  court •••  319 

from  county  court  to  change  place 343 

in  supreme  court,  summons  must  specify  place 417 

complaint  to  specify   ^ 481 

provisions   of   sections   982-900,    applicable  only   to    supreme 

court 991 

ivhen  governed  place  of  subject-matter « •  MS 

•etions  triable  where  cause  arose * 983 

in  ^  county  of  residence  of  ptfrty 984 

where  triable  when  all  the  parties  are  non-residents 981 

action  to  be  tried  in  county  designated  in  complaint,  unless  __^ 

place  changed «  96ft 

demand  for  change  of  place » *.* »....  986 

motion  to  change  place    «...  987 

when  court  may  chaftge  place  ...4. ..«...*». .4. ..»...!...•.  987 

proceedings  subsequent  to  change 4«..«....  988 

county  clerk  to  transmit  filed  papers  on  change 988 

order  to  change  takes  effect  on  entry ..».•» •••••  969 

where  motion  to  set  aside  order  changing,  heard. . .  * 9R9 

where  appeal  from  order  chanfang,  heard *.&..*«•.  989 

issue  of  law  triable  in  any  county  in  judicial  district*.......  900 

III.  By  jury. 

feigned  issues  abolished   * « S23 

jury  of  part  aliens  abolished 1190 

to  be  had  as  prescribed  by  code 1190 

exclusion  of  jury  from  courtroom  during  argument  of  motion 

for   nonsuit    ^ 1190 

on  questions  statvd  and  settled  in  application  for  appointment 
of    committee    for    incompetent 2^"4 

Tcntre  to  procure  jurors  Hot  necessary ll'.Il 

1.  Issues  triable  by  jury  of  right, 

on  demand,  in  action  to  annul  marriage ^I^ 

of  issue  of  adultery  in  action  for  divorce *...  1757 

actioii   to   annul  corporation    • IStRi 

action  in  nature  of  quo  warranto 195<> 

action    to   vacate    letters-patent 1958 

issues  of  fact  on  alternative  mandamus 2U83 

of  application  for  insolvent  debtor's  discharge  on  demand 

of  contesting  creditor   of  right  on  demand S168 

summary   proceedings   to    recover    possession   of   land    of 

right  on  demand   2247 

demand  for,  in  marine  causes  in  city  court  of  New  York 

of  right  on  demand 3185 

of  specific  issues  of  fact  when  of  right 97*1 

method  of  waiving  trial  bv  jury 1009 

counterclaim  is  an  action  for  purpose  of  trial  by  court  or 

jury *..... 074 

what  issues  are  triable  by   •>..»...»...     968 

issues  of  fact  in  partition  of  right 1544 

upon  reversal  on  facts  of  decree  of  surrogate  on  probate 

must  order 2Sft8 

action  to  determine  validity  of  probate  of  will 2653a 
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Trial  —  Continued. 

III.  By  just  —  Continued. 

2.  When  discretionary, 

.questions  of  fact  arising  in  proceedings  before  surrogate 
to  sell  real  property  of  decedent  to  pay  debts 2547 

may  be  ordered  on  specific  questions  of  fact  when  dis- 
cretionary 823,    071 

in  New  York  county,  of  proceedings  in  surrogate's  court 
for  probate  of  will   2547 

order  tor  trial  of  questions  of  fact  arising  on  prohibition.  2099 

8.  Formation  of  the  jury. 

clerk  to  prepare  and  deposit  ballots 1168 

to  draw  ballots   1164 

mode  of  drawing  ballots  1165 

persons  drawn  from  the  jury 1166 

disqualification  for  relationship  1166 

objection  for  relationship   1166 

ballots  drawn  deposited  in  second  box 1167 

returned  to  first  box  on  discharge  of  jury 1168 

of  absent  and  excused  jurors  returned  to  first  box.  1169 

second  jury  may  be  drawn  before  first  discharged 1170 

when  talesmen  to  be  procured  1171,  1172 

or  jurors  drawn  from  third  box 1171 

disqualification  of  sheriff  to  summon  talesmen 1178 

notice  to  talesmen  and  return  thereon 1174 

fine  of  talesman  for  non-attendance 1174 

exceptions  and  challenges  to  talesmen 1174 

no  objection  that  jurors  not  on  original  panel 1175 

peremptory  challenges 1176 

no  challenge  because  officer  drawing,  party  or  interested.  1177 
because  officer  notifying  is  party  or  interested....  1178 

challenges  in  penal  actions  for  money 1179 

employees  of  parties  subject  to  challenge 1180 

stockholder  of  corporation  party  subject  to  challenge....  1180 

challenges  tried  by  court  onlv  1180 

review  of  deterinination  of  challenges 1180 

4.  Verdict  and  discharge  of  jury. 

for  purpose  of   exception,   trial    continues  until   verdict 

rendered 992 

failure  of  jur^  to  agree    1181 

proceedings  after  disagreement  of  jury 1181 

plaintiff  cannot  submit  to  nonsuit  after  jury  retires 1182 

jury  to  assess  damages  in  action  for  monejr 1183 

jury  to  find  single  damai^es  and  court  to  increase,  when 

double,  etc.,  damages  given  by  statute 1184 

rendition  of  verdict  subiect  to  opinion  of  court 1185 

general   and  special  verdict   defined 1186 

when  general  or  special  verdict  to  be  rendered 1187 

appeal   from   judgment   where   general  or  special   verdict 

rendered   1187 

special  finding  controls  general  verdict 1188 

entry  of  verdict  on  clerk's  minutes. 1189 

of  judgment  on  verdict   1180 

IV.  By  court. 

elsewhere  than  at  court-house,  by  stipulation 87 

what  issues  of  fact  are  triable  by 969 

issues  remaining  after  after  jury  trial  of  specific  questions...  972 

issues  of  law  are  triable  by   969 

counterclaim  is  an  action   for  purpose  of  trial  by  court   or 

jury 974 

issues  of  law  triable  at  snecial  term 976 

when  issues  of  law  may  be  tried  as  contested  motion 976 
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Trial  —  Gontlnaed. 

IV.  By    court  —  Continued. 

issues  in  condemnation   proceedings ."ISCT 

when  jury   waived  and  judge  assents. . .'. i . . ! ! ! .   HJfW 

method   of  v/aiving  trial  by  jury Ifl0!» 

requests   for   rulings  by   court \ .'.'.'.  W   1  f>2^ 

when  decision  to  be  filed '...'..."   loT(» 

See  "  Decision." 

new  trial  for  failure  to  file  within  time  limited 1010 

order  upon  motion   for  new  trial  for  failure  to  file  decision 

within    time    limited 1010 

costs  upon   order   for  new   trial   for    failure   to   file  decision 

within   time  limited    1010 

reference  of  issues,  etc.,  see  **  RsnEiEircK;  **  "  Rbmwt." 
for  report,  nee  *'  Report." 

time  for  filing  decision  in  city  court  of  New  York S173 

exceptions  to  rulings  of  surrogate  during  trial 2545 

to  findings  of  surrogates  and  refusals  to  find....  2545 

TrUl  Term. 

to  be  held  by  one  Judge 229 

appointment  of • 232 

of   extraordinary   terms    2^ 

place  of  holding  23^ 

contempt  at,  may  be  punished  at  special  term 2292 

Troy,  Justice's  Court  of. 

is  not  a  court  of  record S 

jurisdiction  of  summary  proceedings  to  diaposaeas 2234 

service  of  complaint  with  aummons 3207,  3208 

who  may  serve  summons   ?:i\\s 

proof  of  service   3208 

action  commenced  by  service  of  summons 3209 

arrest,  attachment  and  replevin  in.. 3210,  3211 

answer  raising  title  to  real  property 3212 

appeal  to  county  court 321.? 

effect  of  provisions  on  iurisdiction  and  proceedinga 3214 

jurisdiction  of  civil  actions 3223 

of  action  for  penalties    3223 

may  enter  judgment  by  confession 3224 

docketing  judi^ments , 322.') 

execution  on  juda^mcnt   32^'* 

provisions  made  applicable  to 3225a 

Tniat. 

property  held  in,  not  reached  hv  creditor's  action 1<?7P 

by   supplementary  proceedings   21*H 

income  subject  to  execution  on  judgment  for  necessaries,  etc. !  \  VX^\ 

not  affected  by  revocation  of  letters  of  testamentary  trustee 2es<^ 

sheriff's  deed  to  executor  or  administrator  fs  in  trust  for  heirs 

of  devisee 14"!^ 

aale  on  execution  of  real  property  held  in  trust !.!!!!!!  t-^ol 

Trvat  Companlea. 

designation  of  dnositories  of  court  funds , 746 

accounts  of  depositories  of  court  funds 752 

certificates  to  deposit  of  court  funds 7.'»3 

agreement  with   sureties   for  deposit   with 813 

appointment  as  special  guardian  of  infant  on  application  to  sell 

real  pronerty , , , ,   2352 

excepted   Irom   provisions    for  voluntarv  dissolution !   212^ 

securtics  of  decedent's  estate  may  be  deposited  with,  to  reduce 

penalty  of  bond    , 2595 

deposit  of  decedent's  funds  or  property  by  direction  of  surro- 

Sratc.   .   2<i02 

may  receive  deposits  from  temporary  administrators 2678 

deposit  of  infant's  share  of  firocceds  of  land  sold  to  pay  dece- 
dent's debts f7. 2796 
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Trnatees. 

I.  Rights,  powers  and  duties. 

of  property  of  person  confined  for  crime»  see  "  CkiMB  and 

Criminals." 
powers,  appointment,  etc,  on  application  for  discharge  of  in> 

solvent  debtor,  see  "  Insolvent  Debtoss.'* 

title  to  securities  representing  money  paid  into  court 749 

reference  on  application  for  appointment  of 827 

trustee  for  infant  holding  over  liable  for  full  profits 1664 

may  consent  to  discharge  of  insolvent  debtor  with  leave  of 

supreme  court 215S 

II.  Actions  by  and  against. 

trustee  of  express  trust  defined ••• 449 

limitation  of  action  for  money,  etc.,  received  by 410 

mav  sue  without  joining  beneficiary 449 

action  on  secsFities  representing  money  paid  into  court 749 

jurisdiction   of  justice  s   court 2866 

joinder  of  causes  of  action  against '  484 

order  of  arrest  in  adioas  for  funde  or  property  misapplied . . .  549 

in  justice's  court.  • 2895 

not.  to  be  arrested  wken  sued  as  representative 555 

appearance  in  condemnation  proceeding 8363 

executor^   etc.,    deemed    trustee    for    purpose    of    continuing 

action. .' 1828 

substitution  of  successor  on  death  or  removal 766 

on  death  or  removal,  successor  may  continue  action 766 

counterclaim  in  action  by 602 

by  or  against,  in  justice's  court 2946 

preference  of  actions  by  or  against  trustee  for  infant 791 

execution  against  property  in  hands  of 1371 

leave  to  sue  on  bond  of  trustee  apoointed  by  court 1890 

action  against  beneficiaries  for  costs  and  expenses  incurred . .  1916 

when  personally  liable  for  costs 3246 

costs  against,  payable  from  estate 8246 

security  for  costs  di»3retionary 3271 

eostt  in  condemnation  proceedings* .  • 8372 

III*  Tbstascentaey  trustees. 

1.  /»  general . 

'*  testamentary  trustee  '*  defined 251 1 

jurisdiction  of  surrogate  over  conduct  and  accounts  of. . .  2472 

appointment  of  successor  on  death  or  renunciation 2SIS 

provisions  applicable   though  trust  created  before  enact- 
ment    26"'  0 

mpKcation  of  provisions 2820 

direction  as  to  custody  of  money  and  property  where  co- 
trustees disagree 2602 

determination  of  controversies .•••-,  2812 

retention  or  deposit  of  fund  pending  controversy.  ..... .  2812 

decree  directing  payment  is  evidence  of  assets 2552 

preference  of  actions  by  or  against < . . .     791 

petition  to  compel  payment  of  debt,  legacy,  etc 2804 

^         citation : 2804 

dismissal  of  petition  on  verified  answer  of  trustee 2805 

citation  of  other  persons  interested 2806 

S.  B&nd. 

petition  for  security , 2815 

how  security  given , 2810 

deposit  of  securities  to  reduce  penalty  of  bond 2595 

sureties  liable   for  money  received  in  another  capacity . .  2596 

a|)pliCation  for  order  for  new  bond  or  new  sureties 2597 

order  requiring  new  bond  to  be  given 2598 

i«>pHcation  by  sureties'  to  be  released 812,  2600 
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Trvateea  —  Continued. 

III.  Testamxntary  trustess  —  Continued. 

2.  Btmd  —  Continued. 

revocation  of  appointment  for  failure  to  give  new  bond.     813 

release  of  old  sureties  on  giving  new  bond 2601 

when  bond  may  be  prosecuted 2007 

3.  Resignation  and  removal, 

resignation  of  trust 2814 

grounds  for  removal 2817 

petition   for  removal 2817 

appointment  of  successor 2818 

removal  for  failure  to  give  new  bond 2560 

removal  or  suspension  not  stayed  by  appeal 2S88 

resignation  wben  also  executor  or  administrator 2819 

removal  when  also  executor  or  administrator 2819 

decree  revoking  letters  testamentary  not  to  affect  tmstt..  2688 

4.  Accounting. 

"judicial  settlement"  of  accounts  defined 2514 

**  intermediate  account  "  defined 2514 

by  executor,  etc.,  of  deceased  trustee 2606 

voluntary  annual   accounting    2802 

intermediate  accounting 2802 

decree  on   voluntary   intermediate  accounting 2802 

commissions  on  voluntary  annual  accounting 2802 

compulsory  intermediate  accounting 2808 

judicial   settlement   of  accounts   2807 

who  may  apply  for  compulsor^r  accounting 2806 

citation  on  compulsory  accounting 2808 

order  that  trustee  account 280O 

petition  by  trustee  for  voluntary  judicial  settlement 2810 

citation  on  voluntary  petition   2810 

any  person  interested  may  appear 2810 

accounting  on   resignation   of   trust .*....   2814 

revival  and  continuance  of  accounting  on  death  of  trtwtee.  2606 

affidavit  to  account ;  vouchers 2720,  2810 

examination  of  accounting  party ^2729,  2810 

determination  of  claim  of  trustee 2731.  2810 

reference  by  surrogate  of  examination  and  settlement  of 

accounts 2546 

decree  settling  account  to  contain  summary 2561 

decree  for  payment  and  distribution 2811 

eflfect  of  decree  settling  account 2813 

commissions  for  services 2730,  2810 

additional  allowance  for  costs  in  settling  afxounts 2562 

commissions  on  voluntary  annual  accounting. 2802 

V. 
t7nderia1clns«. 

I.  Requisites,   form  and  sufficienct. 

to  be  acknowledged.  .  ^ ^ 810 

party  need  not  join  with   sureties 811 

one  surety  sufficient,   unless,   etc ^ 8U 

fidelity  or  surety  company  equivalent  to  two  sureties 811 

execution  of,  by  fidelity  or  surety  company 811 

form 812 

affidavit   of   sureties   or   narty 812 

approval  by  court  or  judge  .^ 812 

petition  by  surety  to  be  relieved , 812 

accounting  by  principal  on  petition  of  surety  to^  be  relieved.  812 
revocation    of    appointment    of   principal    for    failure    to   give 

new   bond 812 

agreement  for  deposit  with  trust  company  or  safe-deposit  com> 

l>any. •  818 
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INDBZ. 

VndertalLlnff»  -^  Contlnnecl. 

I.  RfiQuistTXt.  potic  AND  iumciBMCY  —  Cofttlaued. 

to  be  filed 816 

reference  to  approve »•••,', 887 

justification  by  fidelity  or  suretv  company 811 

when  several  sureties  Diay  iustity  in, smaller  sum 813 

notice  of  justification  in  N.  Y.  city  court 8101 

amending  defects  in , 730 

immaterial  variance  from  statutory  requisites  does  not  affect.  729 

not  affected  by  change  of  parties 81R 

not  impaired  b^  removal  of  action  from  coun^  court 846 

putting  in  fictitious  surety  punishable  as  civil  contempt 14 

n.  In  provisiomal  kbmxdibs.    '' 

1.  Arrest. 

for   order  of  arrest.....^ 658»    560 

motion  to  increase  security •• 567»    568 

of  bail  to  procure  discharge • 675 

2.  Injunction. 

on  granting  of  injunction 611*625 

by  defendant  to  indemnify  plaintiff  for  vacating 629 

8.  AttechtMnt, 

on  obtaining  warrant 640,  642 

on  levjr  of  attachment  on  sopds  aboard  ship 652 

by  plaintiff  to  sheriff  on  claim  to  property 658 

action  on,  on  attachment  of  vessel   664,  666 

by  plaintiff,  on  attachment  of  foreign  vessel 668 

to  discharge  attachment  of    foreign   vessel   on   claim   of 

title. 670 

on  application  to  discharge  attachment 688 

by  one  of  several  defendants   680 

justification  of  sureties  on  application  to  discharge  attach- 
ment   600 

on  application  by  partner  to  discharge  attachment 604 

proceedings   to   ascertain   sufficiency   of   sureties   on   dis- 
charge of  attachment 606 

by  junior  attaching  creditor  to  prevent  release  of  foreign 

vessel 701 

delivery  of,  to  defendant  on  discharge  of  attachment. . . .  710 

III.  In  specific  actions  and  pkocikdings. 

as  security  for  costs * 8278 

for  restitution  on  judgment  by  default  when  summons  served 
by   publication 1216 

Bills  and  notes. 

of  in^demnity  on  recovering  judgment  on  lost  bill  or  note.  1918 

Certtorari. 

to  procure  stay  of  proceedings  pending  certiorari  to  re- 
view  2131 

Contempt. 

to  procure  discharge  from  warrant  of  attachment  in  con* 

tempt  pending  hearing  2277 

of  pe-son    committed    for   contempt   6f   order   restrain- 
ing waste  of  property  sold 1445 


by  doweress  for  restituti^on  if  appeal  successful... 1/UA 
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UudertalLliiffa  —  Contlniiecl* 

III.  In  spKctrxc  AcnoMt  aud  ntoooniirot  —  ContlBiied* 

Execution,                                                                               ,     ,. 
by  person  designated  in  order,  to  whom  execation  Is  di- 
rected. .  .  .   • JSW 

for  release  of  partnership  property  from  levy 1414 

by  creditor  on  claim  to  pro,.erty  levied  on 1419 

on  leave  to  issue  execution  on  judgment  for  legacy  or 
distributive  share. 1827 

Jai!  libtrixet. 

for  jail  liberties .« • 190 

is  indemnity  to  sheriff  and  creditor IM 

prisoner  committed  if  surety  iflsuffident. ••••••  •••••••••  1SK2 

Liens  on  vessels. 

in  proceedings  to  enforce  liens S421,  848^  3438 

Notice  of  pendency  of  action, 

on  application  to  cancel 151^ 

for  cancellation  of  notice  in  creditor  a  action • . . . .   1674 

Pmrtition, 

by  guardian  ad  Ktem • 1536 

by  party  to  refund  share  paid  over 1584 

Replevin. 

of  plaintiff 1090 

exception  by  defendant  to  plaintiff's  suretica 1703 

i'ustitication  of  plaintiff's  sureties. 1703 

ly  defendant  to  reclaim  property 1704 

notice  of  justificaticn  on  defendant's  undertaldog 1704 

to  indemnify  sheriff  against  claim  of  third  person 1711 

action  on « 1733 

IV.  On  appeal. 

1.  In  general. 

respondent  may  waive  security. ...••.«.•..• 1306 

deposit,  in  lieu  of  undertaking , 13(t6 

to  be  filed 1307 

order  for  new  undertaking ....*..• 1308 

when  action  may  be  begun  on  undertaking 13410 

on  appeal  by  municipal  corporation 1314 

to  suspend  sale  of  realty  pending  appeal  from  refusal  of     

specific  performance .^ 1323 

to  stay  execution  pending  appeal  from  inferior  to  supreme 

court 1341 

to  stay  orders  pending  appeal  from  inferior  to  supreme 

court 1343 

to  stay  execution  on  appeal  to  appellate  division 13S2 

To   court  of  appeals. 

to  perfect  appeal '. 1326 

to  stay  execution  for  money 1327 

to  stay  judgment  for  sale  or  possession  of  real  prop- 
erty  ; 1331 

to  stay  execution  on  appeal  from  judgment  or  order    

of  affirmance 1332 

two  or  more,  may  be  in  one  instrument •  . . .  •  1334 

sureties 1334 

service  of  undertaking  and  notice  of  filing 1334 

need  not  be  approved • 133S 

notice  of  exception  to  sureties ••■•. 1.335 

justification   of   sureties l!t^ 

notice  of  justificalNon 13^ 

reference  on  justification  of  sureties 1386 

expenses  of  reference  on  justification  of  0ttreti< 
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IKDBX. 

VndertalLiiiffa  —  Continued. 

IV.  On  AFPSAX. —  Continued. 

From  4urroKiU4's  courts 

to  perfect  appeal • •••••  3Q7T 

to  stay  estecution  of  decree 2678 

to  stay  commitment   for  disobedience  to'  decree   or    ' 

order 257» 

amount  of»  to  stay  proceedings 2KS80 

requisites  of • >  • 2581 

action  on  undertaldnff.  •  ««*,..  2681 

V.  Actions  on. 

jurisdiction  of  N.  Y.  city  court  over  actions  on  nndertakings 

B         in  that  court 816 

of  justice  of  peace 2862 

action  by  party  on  undertaking  to  people  or  public  officer....  814 

leave  to  sue  on  undertaking  to  people  or  public  officer 814 

preference  of  actions  on  undertakings  on  appeal  to  court  of 

appeals 791 

on  undertakings  to  sheriff. 701 

no  appeal  to  court  of  appeals  from  judgment  of  affirmance  in 

actions  on.  .  . 191 

VI,  In  justicb's  cotmx. 

plaintiff's,  on  order  of  arrest •  •#•« .  .......  2896 

on  warrant  of  attachment   2908 

by  defendant  for  redelivery  qf  attached  property 2911 

of  third  party  claimant  under  attachment 2912 

EIaintiff*s,  in  replevin 2920 

y  defendant  in  replevin  to  reclaim  chattel. ...« -.  *282S- 

justification  of  sureties  in   replevin 2926 

action  on  undertaking  in  replevin 1733-1735,  2931 

on  answer  of  title  to  real  property «. «.. ..••....•  2962 

.  to  stay  execution  pending  appeal 3060 

on  demand  for  new  trial  on  appeal 3069 

to  stay  proceedings  pending  appeal  from  final  order  for  sale 

of  strays 8106 

Unincerportitecl  Aa«oolatlon«t 

See  "  Associations." 

Ignited  States. 

detention  and  custody  of  prisoners  under  federal  process..  183,  134 
prisoners  confined  by  mandate  of  federal  courts  not  entitled  to 

habeas  corpus,  etc 2016,  2082.  2034 

certified  copies  of  records  of  courts  admissible  in  evidence 943 

certified  copies  of  documents  on  file  in  departments  admissible 

in   evidence.    944 

certificate  of  director  of  census  to  population  is  admissible  in 

evidence 944 

certified  record  of  weather  bureau  observations  is  admissible  in 

evidence , 944 

records  or  certified  copies  of  transfers  of  vessels  admissible  in 

evidence. , 94.*) 

oflfVcers  exempt  from  jury  service 1081,  1127 

proof  of  exemption 1082.  1128 

army  and  navy  of,  exempt  from  jury  service  in  Kings  county. .  1127 

•>roof  of  exemption 1 1 28 

military  pay,  arms,  pensions,  etc.,  exempt  from  execution 1808 

property  taken  under  statute  of.  not  to  be  replevied 1600,  2919 
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INDEX. 

Unltecl  States  —  Contlmied. 

writ  of  assessment  of  damages  may  issue  on  behalf  of 2119 

debt  of,  not  affected  by  insolvent  debtor's  discharge 21  Ri 

debtor  to,  not  to  be  discharged  from  imprisonment  on  execution.  221 A 

payment  of  debts  of  decedent  entitled  to  preference 2719 

Cnkno^rn  Parties. 

Kublication  of  summons  against   438 
ow  described  in  summons 451 

may  be  brought  in,  in  court  of  claims 281 

presumption  of  death  of  unknown  heirs  when  money  paid  into 
court 841 

in  partition ;  service  of  summons  by  publication   1541 

must  be  mentioned  in  complaint   1542 

collection  of   costs   against    4 I.VW 

protection    of   rights   of    1 572 

investment  of   shares  of    1582 

distribution  of  shares^  of   ^ 15^ 

compensation  to  equalize,  not  awarded  against 15S7 

judgment  against,  by  fictitious  name,  not  a  lien 1^1 

amendment    1251 

joinder  of,  in  ejectment  for  property  escheated  or  forfeited  for 

treason 1PT9 

effect  of  judgment  ^against 1980 

in  surrogate's  court ;   citation  to 251^ 

service  of  citation 2523-2525 

le^cy  or  distributive  share  to  be  paid  into  state  treasury.  2747 
tnal  of  claim  to  share .^ 2747 

desl^ation  of  unknown  defendants  in  justice's  court 28R4 

service  of  precept  for  sale  of  animals  found  strasring 3088 

Unoocapied  Lands. 

proof  of  title  in  actions  for  recovery  of,  injury  to,  etc. ••••.••     990 

Use  and  Oeenpatlon. 

guardians  and  trustees  for  infants  holding  over,  liable  for 1664 

life  tenant  holding  over  liable  for 1684 

action  by  joint  tenant,  etc.,  against  co-tenant 1668 

ITsnrpatlon. 

action  to  try  title  of  alleged  usurper,  see  '*  Quo  WAMtAHTO." 

Usarr* 

when  cause  of  action  for,  is  assignable iMl 

Vtica. 

preparation  of  jury  list  in •• 1041 

17tlca»  Recorder's  Conrt  of. 

is  a  court  of  record » •• 2 

civil  jurisdiction .....••..  3198 

pending  actions  transferred  to  supreme  court 3197 

papers  and  records  transferred  to  county  clerk 3198 

power  of  supreme  court  in  actions  transferred 3198 

removal  of  action  to  county  court  for  disability  of  judgie 3200 

subpoena  may  be  served  anvwherc  within  state 3201 

application  of  provisions   o?  code M02 

section  3301  relating  tc  clerk's  fees  not  applicable 3802 

V. 
Varlanee. 

when  material ....••..•• 5^ 

proof  of  prcTudice   necessary ^.•« 539 

amendment  discretionary 839.  540 

distinguished    from   failure  of  proof 541 

between   summons  and   comnlaint.    materiality 721 

isniaaterial,  to  be  disregarded  in   iusttce's  court 2943 
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INDBX. 

Vendor  and  Pnrclin«ery 

See  "  SpEciric  Pbrporm ancs." 
interest  in  executory  contract  may  be  reached  by  judgment  cred- 
itor's   action    1874,  1875 

action  to  compel  conveyance  by  infant  or  incompetent 2845 

executor,  etc.,   may  maintain  action   to   compel   conveyance  of 

property  contracted  to  be  sold  by  decedent 2846 

Judgment   in   action   against   infant  or   incompetent    to   compel 

conveyance     2847 

unpaid  moneys  deemed  assets  in  hands  of  executors,  etc 2712 

sale  of  contract  for  land  to  pay  decedent's  debts 2T79-278S 

Venne. 

place  of  trial,  see  '*  Triai^"  II. 

rerdlet. 

mav  be  received  on  Sunday • 9 

defects  cured  by  judgment  on \ 721 

entry  of  judgment  on  death  of  party  after 763 

in  action  for  wrong,  no  abatement  after 764 

void,  if  rendered  after  party's  death 766 

motion  to  set  aside 909,  1000,  1185 

failure  of  jury  to  agree 119i 

jury  to  assess  damages  in  action  for  money 1188 

jury  to  find  single  damages  and  court  to  increase,  when  double, 

etc.,  damages  given  by  statute 1184 

rendition  of,  subject  to  opinion  of  court 1186 

general  and  special,  defined 1186 

when  general  or  special  verdict  to  be  rendered 1187 

appeal  from  judgment  where  general  or  special,  rendered 1187 

special  finding  controls  general  verdict. 1188 

entry  of  verdict  on  clerk's  minutes 1188 

entry  of  judgment  on 1188 

no  civil  or  criminal  liability  for  verdict 1102 

motion  for  judgment  on  special 1288 

on  verdict  subject  to  opinion  of  court 1234 

interest  from  time*  of  rendition  to  be  included  in  judgment 1285 

to  be  inserted  in  judgment-roll 1237 

in  ejectment  for  non-payment  of  rent  to  state  arreats 1600 

to  state  nature  of  plaintiff's  estate 1510 

when  plaintiff's  title  expires  before  trial 1520 

in  action  to  determine  claim  to  real  property,  when  defendant 

claims  in  remainder 1648 

in  replevin,  to  state  damages  recoverable 1726 

to  state  value  of  property  not  held  by  s'jiccessful  party. .  1726 

need  not  state  value  in  certain  cases. . . 1727 

may  award  distinct  chattels  to  different  parties 1728 

in  justice's  court 1726,  2031 

rendition  of,  on  alternative  mandamus. . . « . ' 2083 

in  justice's  court    , 3007 

part  may  be  remitted  in  justice's  court .     8016 

remitting  portion  of,  in  city  court  of  New  York 8176 

Verillcatlon. 

term  "  affidavit  "  includes  verified  pleading ; 8843 

dilatory  defences  must  be  verified 513 

when   required  to  pleading 528 

omission  where  party  privileged  from  testifying 523 

allegations  deemed  made  on  knowledge  unless  otherwise  stated..  524 
denial  of  knowledge,  etc.,  deemed  aflegation  that  person  verify- 
ing has  none 624 

how  and  by  whom  made 525 

parties  united  in  interest 62S 

by  domestic  corporation 525 

by  state  or  public  officer 6% 

by  agent  or  attorney. 526 

in  action  on  written  instrument •...••..  625 

parties  not  within  county  • 526 

by  foreign  corporation 


Trial  —  Continued. 

I.  TfiK  issnis;  BBiNoiiiQ  oh  tbb  tkial -^  Continved. 

notice  of  trial * .  * . « 977 

time  for  service  by  mail   .«•••• m^^ 

time  for  service  in  N.  Y.  city  court 3161 

tot  What  day  notlfcc  may  be  ^veti  iti  N.  Y.  city  court 3162 

order  for»  to  be  served  with  defendant's  pleading  in  tction 

agaihst  corporation  on  bill  or  notfc » . . . .  1778 

papers  to  be  furnished  at 981 

on  replevin  to  be  furnished  to  court  or  referee •••  1717 

II.   1*LACE  op  TRtAL. 

supreme  court  may  change,  in  actions  pending  in  other  courta*  218 

removal  from  N.  Y.  city  court  to  supreme  court....... 819 

from  county  court  to  change  place 343 

in  supreme  court,  summons  must  specify  place 417 

complaint  to  specify   •  •  •  •  • 481 

provisions   of   sections   ^82-900,    applicable   only   to    supreme 

court 991 

when  governed  place  of  subject-matter 9fl8 

•etiobs  triable  where  cause  arose ...*.i 963 

in  county  of  residence  of  ptfrty « 984 

where  triable  when  all  the  parties  are  non-residefits 984 

action  to  be  tried  in  county  designated  in  complaint,  unless ^ 

place  changed «  96ft 

demand  for  change  of  place i « « . . . .  988 

motion  to  change  place   < . . . .  987 

when  court  may  chaftge  placfc  ...4...«,...*..».i.t. ..«...*.  987 

proceedings  subsequent  to  change ..»•..«....  988 

county  clerk  to  transmit  Aled  papers  on  change.  .* » . .  988 

order  to  change  takes  effect  on  entry. .».* «<•••<••••  989 

where  motion  to  set  aside  order  changing,  heard. . . « 989 

where  appeal  from  order  chan<nng,  heard.  * »i....t*.  989 

issue  of  law  triable  in  any  county  in  judicial  district 990 

III.  By  jury. 

feigned  issues  abolldh«d   • *...«..... 823 

jury  of  part  aliens  abolished  1190 

to  De  had  as  prescribed  by  code 1190 

exclusion  of  jury  from  courtroom  during  afgumctit  of  motion 

for   nonsuit   1190 

on  questions  stated  and  settled  in  application  for  appointment 

of    committee    for    incompetent 2.*^.'J4 

venire  to  procure  jurors  not  necessary 1 11:1 

1.  Issues  triable  by  jury  of  right, 

on  demand,  in  action  to  annul  tnarriage.^ 1753 

of  issue  of  adultery  in  action  for  divorce • . . .  1757 

actioti   to  annul  corporation    1800 

action  in  nature  of  quo  warranto 1950 

action   to   vacate   letters-patent 1958 

issues  of  fact  on  alternative  mandamus 2083 

of  application  for  insolvent  debtor's  discharge  on  demand 

of  contesting  creditor   of  right  on  demand 2108 

summary   proceedings   to    recover    possession   of  land   of 

right  on  demand   i 2247 

demand  for,  in  marine  causes  irt  city  court  of  New  York 

of  right  on  demand 3185 

of  specific  issues  of  fact  when  of  right 970 

method  of  waiving  trial  bv  jury .^ 1009 

counterclaim  is  an  action  for  purpose  of  trial  by  oourt  or 

jury 1.4......*..*...     974 

what  issues  are  triable  by   *.* ..*...     968 

issues  of  fact  in  partition  of  right 1544 

upon  reversal  on  facts  of  decree  of  surrogate  on  probate 

must  order 2WiS 

•etion  to  determine  validity  of  probate  of  will 2653a 


INDUS. 

Trial  —  Continued. 

III.  By  jusy  —  Continued. 
2.  When  discretionary. 

questions  of  fact  arising  in  proceedings  before  surrogate 
to  sell  real  property  of  decedent  to  pay  debts 2647 

may  be  ordered  on  specific  questions  of  fact  when  dis- 
cretionary 828,    971 

in  New  York  county,  of  proceedings  in  surrogate's  court 
for  probate  of  will 2547 

order  for  trial  of  questions  of  fact  arising  on  prohibition.  2099 

8.  Formation  of  the  jury. 

dcrk  to  prepare  and  deposit  ballots 116S 

to  draw  ballots   1164 

mode  of  drawing  ballots  1166 

persons  drawn  from  the  jury 1166 

disqualification  for  relationship  1166 

objection  for  relationship   , . . .  1166 

ballots  drawn  deposited  in  second  box 11d7 

returned  to  first  box  on  discharge  of  jury 1168 

of  absent  and  excused  jurors  returned  to  first  box.  1169 

second  jury  may  be  drawn  before  first  discharged 1170 

^en  talesmen  to  be  procured 1171,  1172 

or  jurors  drawn  from  third  box 1171 

disqualification  of  sheriflf  to  summon  talesmen 1178 

notice  to  talesmen  and  return  thereon 1174 

fine  of  talesman  for  non-attendance 1174 

exceptions  and  challenges  to  talesmen 1174 

no  objection  that  jurors  not  on  original  panel 1175 

peremptory  challenges 1176 

no  challenge  because  officer  drawing,  party  or  interested.  1177 
because  officer  notifying  is  party  or  interested....  1178 

challenges  in  penal  actions  for  money 1179 

employees  of  parties  subject  to  challenge 1180 

stockholder  of  corporation  party  subject  to  challenge....  1180 

challenges  tried  by  court  only  1180 

review  of  deterinination  of  challenges 1180 

4.  Verdict  and  discharge  of  jury. 

for   purpose  of   exception,   trial   continues   until   verdict 

rendered 992 

failure  of  jurv  to  agree    1181 

proceedings  after  disagreement  of  jury 1181 

plaintiff  cannot  submit  to  nonsuit  after  jury  retires 1182 

^ury  to  assess  damages  in  action  for  money 1183 

juiy  to  find  single  damages  and  court  to  increase,  when 

double,  etc.,  damages  ^ven  by  statute 1184 

rendition  of  verdict  subiect  to  opinion  of  court 1185 

general   and  special  verdict   defined 1186 

when  general  or  special  verdict  to  be  rendered 1187 

appeal   from   jiulgment   where  general  or  special  verdict 

rendered 1187 

special  finding  controls  general  verdict 1188 

entry  of  verdict  on  clerk's  minutes 1189 

of  judgment  on  verdict   1189 

rv.  By  couaT. 

elsewhere  than  at  court-house,  by  stipulation 87 

what  issues  of  fact  are  triable  by 969 

issues  remaining  after  after  jury  trial  of  specific  questions...  972 

issues  of  law  are  triable  by  969 

counterclaim  is  an  action   for  purpose  of  trial  by  court   or 

jury 974 

issues  of  law  triable  at  snecial  term 976 

when  issues  of  law  may  be  tried  as  contested  motion 976 
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Trtal  —  Con  tinned. 

IV.  By    COURT  —  Continued. 

issues  in  condemnation   proceedings TUiBT 

when  jury   waived  and  judge  assents 1008 

method   of  waiting  trial  by   jury lOOft 

requests   for   rulings  by  court 1028 

when  decision  to  be  filed lOlO 

S^e  '*  Decision." 

new  trial  for  fiilurc  to  file  within  time  limited 1010 

order  upon  motion   for  new  trial  for  failure  to  file  decision 

within    time   limited ••::••  ^^^^ 

costs  upon   order   for  new   trial   for    failure   to   file  decision 

within   time  limited   1010 

reference  of   issues,  etc.,  see  "  Rbpcrencs;  "  "  R«fo«t." 
for  report,  see  "  Rbport." 

time  for  filing  decision  in  city  court  of  New  York S173 

exceptions  to  rulingfi  of  surrogate  during  trial 2545 

to  findings  of  surrogates  and  refusals  to  fhid 2545 

Trim  Term. 

to  be  held  by  one  judge 2M 

ap{>ointment  of -  -  - 5m2 

of   extraordinary   terms 2J*4 

niacc  of  holding  ^^^ 

contempt  at,  may  be  punished  at  special  term 2292 

Troy,  Jn«tlce's  Conrt  of. 

is  not  a  court  of  record ^^^ 

jurisdiction  of  summary  proceedings  to  dispossess 2234 

service  of  complaint  with  summons 3207,  ^08 

who  may  serve  summons 3208 

proof  of  service   • ^^ 

action  commenced  by  service  of  summons 3209 

arrest,  attachment  and  replevin  in 3210,  321 1 

answer  raising  title  to  real  property 3212 

appeal  to  countv  court „.<. 3213 

effect  of  provisions  on  jurisdiction  and  proceedings 3214 

jurisdiction  of  civil  actions • 3223 

of  action  for  penalties 3223 

may  enter  judgment  by  confession 3224 

docketing  judgments ^25 

execution  on  judgment   ooo' 

provisions  made  applicable  to   3226a 

Tm«t. 

property  hdd  In,  not  reached  by  creditor's  action IWft 

by  supplementary  proceedings   21^ 

income  subject  to  execution  on  judgment  for  necessaries,  etc.. .  1.^1 

not  affected  by  revocation  of  letters  of  testamentary  trustee. . . .  26RS 
sheriff's  deed  to  executor  or  administrator  is  in  trust  for  heirs 

of  devisee '\\l?x 

sale  on  execution  of  real  property  held  in  trust 1431 

Trnst  Companies. 

designation  of  de:>ositories  of  court  funds 746 

accounts  of  depositories  of  court  funds 7.')2 

certificates  to  deposit  of  court  funds 7?»3 

agreement  with  sureties   for  deposit  with 813 

appointment  as  special  guardian  of  infant  on  application  to  sell 

real  property ^ 23f>2 

excepted   from  provisions   for  voluntary  dissolution 2120 

securties  of  decedent's  estate  may  be  deposited  with,  to  reduce 

penalty  of  bond 259u 

deposit  of  deccdent^s  funds  or  property  by  direction  of  surro- 
gate.  2602 

may  receive  deposits  from  temporary  administrators 2678 

deposit  of  infant's  share  of  proceeds  of  land  sold  to  pay  dcoe-  

dent^s  debts 2798 
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Trustees* 

I.  Rights,  poweks  and  duties. 

of  property  of  person  confined  for  crime,  tee  "  CkiMB  Anp 

C^MINALS." 

powers,  appbintmcntt  etc.,  on  application  for  discharge  of  in> 

solvent  debtor,  see  "  Insolvent  Debtors.** 

title  to  securities  representing  money  paid  into  court 749 

reference  on  application  for  appointment  of 827 

trustee  for  infant  holding  over  liable  for  full  profits 1664 

may  consent  to  discharge  of  insolvent  debtor  with  leave  of 

supreme  court 215S 

II.  Actions  8y  and  against. 

trtutee  of  express  trust  defined • *  449 

limitation  of  action  for  money,  etc.,  received  by.......*....  410 

mav  sue  without  joining  beneficiary 449 

action  on  securities  representing  money  paid  into  court 749 

jurisdiction  of  justice  s    court 2866 

joinder  of  causes  of  action  against '  484 

order  of  arrest  in  actions  for  funds  or  property  misapplied . . .  549 

in  justice's  court.  •   •.••• 2895 

not.  to  be  arrested  when  sued  as  represeqtativi; 555 

appearance  in  condemnation  proceeding 8368 

executor,    etc.,    deemed    trustee    for    purpose    of    continuing 

.action.. .' ' 1828 

substitution  of  successor  on  death  or  removal 766 

on  death  or  removal,  successor  may  continue  action 766 

counterclaim  in  action  by 502 

by  or  against,  in  justice's  court 2946 

preference  of  actions  by  or  against  trustee  for  infant 791 

execution  against  property  in   hands  of 1371 

leave  to  sue  on  bond  of  trustee  apoointed  by  court.^ 1890 

action  against  beneficiaries  for  costs  and  expenses  incurred . .  1916 

when  personally  liable  for  costs 3246 

costs  against,  payable  from  estate 8246 

security  for  costs  discretionary 3271 

costs  in  condemnation  procceaings« •.* 8372 

IIL   TlSTAKENTARY   TRUSTEES. 

1.  In  general. 

'*  testamentary  trustee  "  defined 251 1 

jurisdiction  of  surrogate  over  conduct  and  accounts  of. . .  2472 

appointment  of  successor  on  death  or  renunciation 2S1S 

provisions  applicable  though   trust   created  before  enact- 
ment    26''0 

application  of  provisions 2820 

direction  as  to  custody  of  money  and  property  where  co- 
trustees disagree 2602 

determination  of  controvcrsfes .••••.  2812 

retention  or  deposit  of  fund  pending  controversy. . .'. . . .  2812 

decree  directing  payment  is  evidence  of  assets 2552 

preference  of  actions  by  or  against t . .,  791 

petition  to  compel  payment  of  debt,  legacy,  etc 2804 

^         citation .• 2804 

dismissal  of  petition  on  verified  answer  of  trustee 2805 

citation  of  other  persons  interested 2806 

8.  Bond. 

petition  for  security 2815 

now  security  given.  .   2816 

deposit  of  securities  to  reduce  penalty  of  bond 2595 

sureties  liable   for  money  received  in  another  capacity..  2506 

a|>pliCation  for  order  for  new  bond  or  new  sureties 2.'^97 

order  requiring  new  bond  to  be  given 2598 

i«>p1ication  by  sureties!  to  be  released 812,  2600 
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lit.  Pkobatb  —  Contlnucii 

2.  Citation, 

to  whom  citation  iMOt... •••••••••••••••••••••••••••••  9618 

contents  of  citation •••..•••••.•••  2616 

citation  on  probate  of  nuncupative  will..*.. 2616 

when  public  administrator  to  be  cited 2616 

when  attornev-general   to   be  cited 2616 

persons  not  cited  may  appear 2617 

notice  of  contest  to  be  given  to  beneficiaries 2617 

8.  Proof  of  execution, 

cannot  be  referred .^ 2546 

clerk  ol  surrogate's  court  may  take  examination  of  wit- 
nesses in  uncontested  probate 2510 

beneficial  interest  does  not  excuse  witness  from  testifying 

as  to  execution. •••••• ..•• 2544 

competency  and  admissibility  of  testimony  of  physician . .     836 

of  attorney  who  is  subscribing  witness 8% 

two  subscribing  witnesses  may   i>e  examined 2618 

examination  of  witnesses 2618 

surrogate  may  order  testimony  of  infirm  subscribing  wit- 
ness to  be  taken  before  surrogate  of  another  county . .  2540 
nuncupative  will  to  be  proved  by  at  least  two  witnesses.  2618 
notice  by  contestant  requiring  examination  of  witnesses. .  2618 
absent  and  incapacitated  witnesses  to  be  accounted  for...  2619 

deposition  of  infirm  witness  to  be  taken 2619 

proof  of  handwriting  of  testator  and  deceased  witnesses. .  2620 
commission  to  take  testimony  of  abaent  subscribing  wit- 
ness. .  .  . 2620 

proof  of  lost  or  destroyed  will 2ffi21 

not  aUowed  unless  surrogate  aatisfieti  of  gemianencss 2622 

surrogate  may  require  additions!  proofs 2822 

when  will  sufficiently  proved » 2628 

4*  Jury  trial  in  Ntw  York  county. 

transfer   of   proceedings   to    supreme   court    for    trial    by 

jury 2547 

verdi'*t  of  jury  reviewable  only  by  motion  for  new  trial.  2547 

grounds   for  new   trial 2S47 

appeal  to  appellate  division 2547 

appeal  to  be  heard  on  case  containing  evidence 2547 

when  vei  diet  final  and  conclusive 2547 

verdict  to  be  certified  to  surrogate's  court 2547 

costs 2547 

5.  Decree:  costs. 

dec  ICC    aUmitting    to    &tatc    whether    contested   or    uncon- 
tested   2623 

decision   and   decree   of  &urrogate 26—5 

how    far    conclusive 2625 

certificate  of  probate   to  be  annexed  to  will 2629 

hdmissibic  in   evidence  after  probate 2629 

probated  wills  of  real  property  may  be  recorded  as  deeds.  268S 

will   to   he   returned   after    nrobate 26SS 

removal,   for  probate  in   foreign  country 2620,  262K 

when  letters  testamentary  to  issue   2636 

decree  admitting,  must  revoke  letters  previously  granted.  2684 
provisions   do   not  vary   decree   for  probate  made   before 

enactment '2646 

suspension  of,  by  appeal   from  decree  admitting 2582 

powers   of  executors  pending  appeal    from   decree  adroit- 
ting  to  probate    2582 

fury  trial  on  reversal  on  appeal   
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INDEX. 

WilU  —  Continued. 

HI.  Probate  —  Continued. 

6b  Decree;  costs  —  Continued. 

stenographer's   minutes    for   contestant  may  be  charged 

upon    estate    • 2568 

unsuccessful  contestant  not  entitled  to  costa  out  of  es- 
tate    • • •  2668 

IV.  RavOGATION   OM  raoBATX. 

cannot  be  referred ••••••.•••••••.••.•••  2646 

to  be  noted  in  margin  of  record ••••.,••  2490 

decree   revoking,   must  also  revoke  letters. • • 2684 

not  stayed  by  appeal ••..•••••..»•••.  2583 

Action  to  determine  validity  of  probate, 

who   may   sue 2653a 

to   be  brought  in   supreme  court  in  county  where  will 

probated 2653a 

must  be  brought  within  two  years '. .  2653a 

necessary   parties 2653a 

surrogate   to   transmit  papers  to   supreme  court 2658a 

issue   confined   to    validity   of   will 2653a 

triable    by    jury 2653a 

,                     tcstimonv   of   deceased,    etc.,    witnesses   on    probate   ad- 
missible      265.3a 

order    of    proof     2653a 

decree    admitting    to    probate   prima    facie   evidence   of 

validity 2653a 

judgment   sustaining  will   to   enjoin   other  actions 2653a 

judgment  to  be  certified  to  surrogate's  court -. .  2653a 

V.    FOBEIGN    WILLS. 

what  law  governs  testamentary  disposition  of  property* . . .  2604 

recording  exemplified  copy  of 2605 

will  proved  in  other  states  or  countries.  •••.  *. 2703 

authentication    of,    for    record 2704 

probate  of   foreign  wills  in  this  state 2705 

VI.  Rbcords;   admissibility   as  bvidbncbl 

of  real  property  may  be  recorded  as  deeds  after  probate....  2633 
executor,  etc.,  must  cause  will  of  real  property  to  be  recorded 

in    each    county    where    realty    situated ' 2633 

to    be   indexed    when    recorded   as   deed 2t{.'U 

fees  of  clerk  or  register  for  recording  as  deeds 2634 

recording  wills  proved  elsewhere  within  state 2630 

acknowledgment  of  will  docs  not  render  it  admissible  in  evi- 
dence       037 

admissible   in   evidence   after    probate 2620 

admtssihility  in  evidence  of  record  of  wills  proved  prior  to 

1785  • 2631 

admissibility  in   evidence   of   records   of  wills  proved   more 
than  thirty  years 2632 


Wltnea«e«« 

I.  Attendance;    examimatiok;    pRivtLEGB.       See,    also    "StJB- 
poena.** 

power  to  administer   oaths 7 

examination   to  ascertain  capacity  to  take  oath 850 
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mDBX. 

witnesses  -—  Contlniied. 

I.  Attbmdancx;  Examination;  Privzlbox  —  Contiaticd. 

may  be  subpcenaed  to  attend  before  referee 1017 

power  of  referee  to  compel  attendance  by  attachment 1018 

liabeas  corpus  to  bring  up  prisoner  to  testify,  see  "  Habbas 

COBPUS.**^ 

requiring   attendance   before  arbitrators 2370 

production  of  books  can  be  compelled  only  by  order  or  sub- 
poena duces  tecHm 867 

surrogate  may  take  testimony  of  infirm  witness  out  of  court. .  2539 
surrogate  may  order  testimony  of  infirm  subscribing  witness 

to  be  taken  before  surrogate  of  another  county 2S40 

order  of  reference  by  surrogate  to  take  testimony  of  infirm 

witnes?  in  another  county 2641 

attendance  and  examination  before  sheriff's  jury 106 

must  answer,  though  answer  admits  civil  liability 837 

cannot   refuse    to   answer   incriminating   question    in    action 

against  corporation  for  usurping  franchise 1066 

answer  not  excused  in  supplementary  proceedings  as  tending 

to  convict   of    fraud 2460 

privileged  communications  between  husband  and  wife 831 

confessions  to  clergyinen 883 

to  attorneys  and  their  employees •     835 

professional  information  by  physicians  and  nurses....     834 
physician  may  testify  when  validity  of  will  in  question.     836 

physician  attending  injured  party  in  hospital 836 

attorney  who  witnessed  will  may  testify 838 

waiver  of  privilege 890 

testimony  of  hospital  physician  to  be  taken  by  deposition..!!     836 

order  for  subpoena  for  hospital  physician 836 

service  of  subpoena  on  hospital  physician 8&6 

n.  Compbtbncy;  cbsdibilzty. 

not  excluded  for  interest..... 828 

beneficial  interest  in  will  does  not  disqualify  testimony  as  to 

execution 2544 

parties  not  excluded ['.'/,',     828 

husband  or  wife  of  party  not  excluded 828 

testimony  at  former  trial  of  party  or  witness  rince  deceased 

admissible 880 

since  insane  admissible 8SC 

on  probate  of  witness  since  deceased,   etc.,  admissible 

on  application  to  revoke  probate 2661 

on  probate  of  witness,  admissible  in  action  to  revoke 

probate 2627 

party  cannot  testify  to  personal  transaction  with  decedent...     829 

m  proceeding  for  delivery  of  property  of  decedent 2700 

competency  of  huAhand  or  wife  in  action  for  divorce 831 

of  plaintiff's  wife  in  action  for  criminal  conversation..     831 

not  excluded  for  conviction  for  crime   R^o 

conviction  for  crime  may  be  used  to  impeach  credibility.!!!!     832 

admission  by  member  of  corporation   830 

testimony  of   party  adduced   for  adverse  party  may  be  re- 
butted        838 

_  testimony  of  surveyor  and  proof  of  standard  of  measurement  841  a 

ul.  Delinquent  and  recusant  witnesses. 

refusal  to  be  sworn  or  to   answer  is  contempt 8 

to  attend   and   testify,    a  contempt 14 

preventing   attendance   of,   a   contempt 14 

commitment   for   refusal   to   be  examined   or  to  answer 856 

punishment    of    recalcitrant    witness    on    deposition    for    use 

without    the    state     925 

power  of  referee  to  punish   for  contempt ,..!!!!!!!     1018 

warrant  of   N.   Y.   city  court  to   apprehend   witness  may  be 

executed   in   adjoining  counties , 83g 
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INDEX. 
WItae««e«  —  Contlniied. 

IV.   PUVILIGK  FROM  AUKST. 

when  privil^e  exists. ••...  800 

discharce  from  arrest  in  violation  of  privilege 861 

what  judges  may  dischari^e  witnesses  ttnlawxuUy  arrested....  862 

arrest  in  violation  of  privilege  is  void 863 

is  a  contempt.   .    • 863 

damages  for  unlawful  arrest  ••.. 868 

liability  of  sheriff  for  unlawftil  arrest 864 

V.  Fxxs. 

generally.   3318 

on  deposition  to  be  used  in  another  state 8319 

in  justice's  court. 8327 

party  testifjring  not  entitled  to  witness  fees 8288 

attorney  testifying  for  client  not  entitled  to  witness  fees 3288 

in  surrogate's  court  same  as  in  supreme  court 2566 

payment  of  fees  for  attendance  before  sheriff's  jury 109 

not  to  be  taxed  in  court  of  claims 274 

VI.  In  justices'  courts. 

when  subpoena  may  Issue *...., 2969 

attachment  against  defaulting  witness 2971 

adjournment  on  issuing  attacnment  for  witness 2967,  2968 

execution  of  attachment 2972 

in  adjoining  county 2973 

who  liable  for  fees  on  attachment 2972 

fine  for  refusal  to  attend  or  testify 2974 

imposition  of  fine 2976 

minute  of  conviction  of  delinquent  witness 2976 

execution  for  fine , 2977 

i4)plication  of  fines. 2978 

delinquent  witness  liable  in  damages 2979 

oath 3000 

commitment  for  refusal  to  be  sworn 3001 

contents  of  warrant  of  commitment 3002 

imprisonment  of  recusant  witness 3002 

determination  of  competency 3005 

fees 8327 


Won 

not  to  be  arrested,  except,  etc 653 

exempt  from  arrest  in  justice's  court 2894 

have  same  exemption  from  execution  as  householder 1392 

when  execution  against  person  may  issue 1488 

special  damages  need  not  be  alleged  or  proved  when  unchastity 

imputed 1906 

damages  for  slander  are  separate  property  of  married  woman . .  1906 

enforcement  of  jud^ent  for  wages  in  N.  Y.  city  court 8167 

in  Brooklyn  justice's  court 3131 

in  New  York  municipal  courts 3221 

cetts  in  action  for  wages  in  New  York  municipal  court 8222 

in  Brooklyn  justice's  court 3131 

Wriim. 

See  "CiRTioaAKi;**   *' Habsas  Coarut;**  "Manoamvi;*' 

"  PaOBIBITION." 

must  be  in  name  of  people •••    22 

in  English  language   22 

tested  in  name  of  judge ••.. 23 

when  returnable. 28 

must  be  filed  with  return  thereto •  23 

subscribed  or  indorsed  with  name  of  oflScer  or  attorney.  24 

void  for  lack  of  seal  or  error  in  teste,  unless,  etc •••  91 
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INDEX. 

Writ*  ^  Continued. 

not  avoided  by  failure  or  adjournment  of  court. ••.••.... 44 

ftate  writs  enumerated  . . .  •  • *   1991 

to  be  under  seal  of  court 1992 

Bt  instance  of  people  on  application  of  attorney-general  or 

district  attorney 1993 

allowance  on   application  of   attorney-general   or  district 

attorney  to  be  indorsed 19^ 

when  issued  on  application  of  individual,  must  state  re- 
lator    1994 

parties  may  appear   by   attorney 1995 

return  to  be  under  hand  of  defendant 1095 

attorney  of  relator  deemed  attorney  for  people. .  .> 1995 

allowance  to  be  indorsed  and  signed * 1997 

final  determination  under,  is  by  final  order. 1997 

amendment  of 1997 

motions  and  intermediate  orders  on. 1997 

when  to  be  made  retwnable. 1998 

to  be  served  in  same  manner  as  summons 1999 

non-payment  of  costs  awarded  by  final  order  punishable 

as  contempt 2007 

ad  quod  damnum  to  be  known  as  writ  of  assessment  of  dam- 
ages   1991.  sm^t 

certiorari  may  be  known  as  writ  of  review 190*^ 

writs  abolished,  nt  exeat 548 

injunction.   .^  . ••«.... £02 

error  in   civil   actions '. 1293 

scire  facias 19S3 

3U0  warranto • • 1983 

ischarge >. 204R 

consultation • • 2100 

IVyomlnar  County. 

allowance  to  grand  and  trial  jurors 3314 

Y. 
Yonk^mi,  Ctty  Co vrt  of. 

is  a  court  of  record ^2 

jurisdiction   of  summary  proceedings  to  dispossess 2234 

in   civil   actions 3203,  r^'itvf 

summons  may  be  served  within  Westchester  county..., 22f^ 

application  of  provisions  of  code  '  .^^200 

section  8301  relative  to  clerk's  fees  not  applicable 3302 

non-resident  may  be  required  to  give  security  for  costs.. ••  8268-3270 
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THE  MUNICIPAL  COURT  ACT 

•  OF  THK 

CITY  OF  NEW  YORK. 

[L.  1902,  Chap.  580,  as  amended.] 

AN  ACT  in  relation  to  the  municip&l  court  of  tbe  city  of 
Kew  York,  its  of&cers  and  marshals. 

The  People  of  the  State  of  New  Yorky  represented  in  Senate  and 
Asaembly,  do  enact  as  follows: 

Title         I.  JurUdlctlon  and  gpnoral  powoi-s.    (§9  1-20.) 
II.  Action*;  Bnmmons;  partl*»8.    (H  26-53.) 

III.  ProTtolonal    remedies.    Action    to    forecloso    a   lien   on   a    chatteL 

(H  05-142.) 
Article      I.  Order  of  arrest.    (S$  r5-70.) 
11.  Attachmont.    m  73-92.) 

HI.  Replevin.    (§j(  95-131.)  .„,^..^. 

IV.  Action  to  foreoloae  a  lien  on  a  chattel,    (ffi  137-142.) 

IV.  Pleadings.    (H   146-147.)  ^      ,  ,      ...  .„o ««« ^ 
V.  Proceedings  between  joindor  of  Issue  and  trial,    (it  193-226.) 

*  Article    I.  Adjournnjents.    Subpoenas.     Attendance    of    wltneasea 

m  1M-2W.) 

II.  Commissions  and  depositions.    (H  206-226.) 
VI.  Trial;  trial  jurors.    (««  2:iO-243.) 
VII.  Judgment   and  execution.     (H  248-277.) 
•  Article    I.  Judgments,    (ff  248-256.) 
II.  Execution.    (M  260-277.) 
VIII.  rierlrs   and  offlrem.    (18  282-306.)        ^    _^ 
Article    I.  Clerics  and  officers.    («§  282-280.) 
II.  Marshals.    (H  293-306.) 
IX.  Appeabi.    (§1310-827.) 

X.  Costs  and  fees.    (M  330-356.)  «.  «^«--t 

XI.  Deflnltlona;   effect  of  act;   laws  repealed.    (||  30D-86^> 

TITLE  I. 
Jurisdiotion  and  general  powenu 

1.  Jurisdiction. 

2.  No  jurisdiction  in  certain  cases. 
U.     Removal.  ,    .     , 

4.  Contempt  of  conrt;   criminal. 

5.  Punishment. 

6.  In  view  of  court. 

7.  Preceding  three  sections  llmltea. 

8.  Contempts  punishable  civilly. 
8a.  In  view  of  court;  bow  pumahed. 

8h.  In  other  cases,  order  to  show  cause.  

8c.  Return  of  order  to  slww  caose;   flno  or  imprisonment;  -warrant  or 

commitment.  • 

8d.  Actual  loss  or  Injury;  payment  of  fine.      ^     ,        ^  .      -• 

8e.  Omission    to  perform   duty   In   power   of   offender;    fine  or   Imprison- 
ment for;   warrant  of  commitment. 

8f.   When   offeniler   UiwUurged  from  imprisonment, 

8g.  Misconduct;   when  punishable. 

9.  ProceBs;  where  service  may  be  made. 

10.  Justice  to  administer  oaths. 

11.  Board  of  justices. 

12.  Board  tn  maka  rules. 

13.  Parts  of  court;   bow  held. 

14.  rogcum»nce  of  majority. 

15.  Actions  may  be  continued  before  another  justice. 

16.  I>cath  or  reniovnl  of  justice  not   lo  impair  priict'ecljngs,  et  cetera. 
17*.  Courts;  where  Lild. 

18.  Seals.  ^ 

19.  Access  to  court-houses,  ..     ... 

20.  Code;  rules  of- supreme  court  api)lic«ble;  when. 
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•I  1.  [Am'dt  IfMWy  1908,  IVIO.]     Jurlsdletlon. 

Except  as  provided  in  the  next  section  the  municipal  court  of 
the  city  of  Aew  Vork  has  jurisdiction  in  the  foUowinip  cavil 
actions  and  proceedings: 

1.  An  action  to  recover  dama^^es  upon  or  for  breach  of  con- 
tract, express  or  implied,  other  than  a  promise  to  marry,  whpro 
the  sum  claimed  does  not  exceed  five  hundred  dollars,  exclusive 
of  interest  and  costs. 

2.  An  action  upon  a  bond  conditioned  for  the  payment  of  money 
where  the  sum  claimed  to  be  due  does  not  exceed  five  hundr€»d 
dollars,  exclusive  of  interest  and  costs,  the  judgment  to  he 
rendered  for  the  sum  actually  due.  Where  the  sum  secured  by 
the  bond  is  to  be  paid  in  installments,  an  action  may  be  brought 
for  each  installment  as  it  becomes  due. 

3.  An  action  upon  a  surety  bond  or  undertaking  taken  in  any 
court  where  the  amount  claimed  in  the  summons  does  not  exceed 
the  sum  of  five  hundred  dollars,  exclusive  of  interest  and  costs. 

4.  An  action  in  behalf  of  the  people  of  the  state  or  of  the  city 
of  NeVv  York,  broiight  by  the  direction  of  a  commissioner  of  publ-c 
charities  or  an  overseer  of  the  poor  upon  a  bastardy  or  abandon- 
inent  bond  in  a  case  where  it  is  prescribed  by  law  that  such  an 
action  can  be  maintained. 

5.  An  action  upon  the  bond  of  a  marshal  of  the  city  of  New 
York,  as  prescribed  in  this  act. 

6.  An  action  upon  a  judgment  renderM  in  any  court  not  being 
a  court  of  record. 

7.  An  action  for  a  fine  or  penalty  not  ex<^eeding  five  hundred 
dollars,  including  an  action  to  recover  a  penalty  given  by  th<.» 
charter  of  the  city  of  New  York  or  any  by-law  or  ordinance 
thereof  or  by  any  statute  of  the  state. 

8.  An  action  to  recover  damages  for  an  escape  from  the  jail 
liberties  of  any  county  within  the  city  of  New  York,  where  the 
sum  claimed  does  not  exceed  five  hundred  dollars  and  costs. 

9.  An  action  to  recover  one  or  more  chattels  with  or  without 
damages  for  the  taking,  withholding  or  detention  thereof,  where 
the  value  of  the  chattel  or  of  all  the  chattels  as  stated  in  the 
affidavit  made  on  the  part  of  the  plaintiff  does  not  exceed  five 
hundred  dollars. 

10.  An  action  to  foreclose  a  lien  upon  a  chattel  for  a  sum  of 
money,  in  any  case  where  such  a  lien  exists  at  the  commence- 
ment of  the  acticm  and  where  the  amount  of  the  lien  does  not 
exceed  live  hundred  dollars,  exclusive  of  interest  and  costs. 

11.  An  action  to  enforce  a  mechanic's  lien  on  real  property  in 
which  the  court  shall  have  power  to  render  judgment  for  the  sum 
due,  with  interest  thereon  from  the  date  of  the  filing  of  the  lieu, 
costs  of  the  action  and  all  prospective  fees,  and  lo  decia/e  t..c 
amount  a  valid  lien  against  the  interest  of  the  defendant  in  the 
property  described  in  the  complaint,  at  the  time  of  the  filing 
ot  the  lien,  where  the  amount  does  not  exceed  five  hundred  dol- 
lars, exclusive  of  interest  and  costs,  but  said  court  cannot  render 
judgment  for  the.  foreclosure  and  sale  of  the  property. 

12.  A  sumnuiry  proceeding  under  title  two  of  chapter  seventeen 
of  the  code  of  civil  procedure  to  recover  possession  of  real  prop- 
erty which,  or  a  portion  of  which,  is  situated  within  the  dis- 
trict wherein  the  application  for  such  recovery  is  made.  Such 
proceeding  may  be  tried  with  or  without  a  jury,  which  may  be 
demanded  by  any  party  the;eto.  The  court  in  either  case  has 
power  upon  appiicniion,  to  mIiow  the  petition  or  answer  to  be 
amended,  at  any  time,  if  substantial  justice  will  be  promoted 
thereby  and  the  rights  of  the  parties  have  not  been  impaired  by 
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reason  of  the  defective  pleading:,  to  direct  or  Act  aside  a  verdict, 
and  to  grant  or  deny  a  motion  for  a  new  trial,  and  au  appeal 
may  be  tal^eu  therefrom.  It  shall  not  be  necessary  for  the  court 
to  8igu  the  warrant,  but  it  shall  be  signed  by  the  clerk  in  the 
same  manner  in  which  he  now  Issues  executions  on  money 
judgments. 

13.  An  action  for  damages  for  fraud  or  deceit  where  the  dam- 
ages claimed  do  not  exceed   five   hundred   dollars.  ^ 

14.  An  action  to  recover  damages  for  a  personal  injury,  or  for 
loss  of  services  or  for  medical  or  other  necessary  expenses  occa- 
sioned thereby,  or  an  injury  to  property,  where  the  sum  claimed 
does  not  exceed  five  hundred  dollars,  and  costs,  excepting  how- 
ever, actions  to  recover  damaj^es  for  an  assault,  battery,  ma- 
licious prosecution,  false  imprisonment,  libel,  slander,  criminal 
conversation,  seduction,  or  loss  of  society  of  husband  or  wife. 

15.  To  issue  or  vacate  a  requisition  to  replevy,  a  warrant  of 
attachment,  or  an  order  of  arrest;  or  grant  or  vacate  a  stay  of 
execution,  or  of  proceedings,  within  the  limitations  provided  in 
this  act.      But  such   stay   shall   not   exceed   five   days. 

16.  To  render  judgment  in  an  action  or  make  a  final  order  in 
summary  proceedings  upon  confession  or  upon  the  consent  of 
both   parties. 

17.  Other  civil  actions  or  proceedings  of  which  district  courts 
in  the  city  of  New  York,  or  justices  of  the  peace  had  jurisdiction 
on  the  thirty-first  day  of  December,  eighteen  hundred  and  ninety- 
seven,  except  such  as  shall  be  expressly  excluded  by  this  act. 

IS.  The  jurisdiction  extends  to  actions  against  the  city  of  New 
York,  domestic  corporation,  or  a  foreign  corporation  having  an 
otttce  in  the  city  of  New  York,  an  administrator  or  executor  as 
such,  w^here  the  amount  claimed  does  not  exceed  five  hundred 
dollars,  exclusive  of  interest  and  costs. 

19.  In  an  action  or  a  summary  proceeding,  to  direct  or  set 

aside  a  verdict,   vacate,  amend  or  modify  a  judgment  or  final 

order,  rendered,  or  made  on  consent,  confession,  inquest  or  trial, 

grant  a  new  trial,  open  a  default,  or  in  a  -proper  case  grant  a 

new  trial  on  the  ground  of  fraud  or  newly  discovered  evidence. 

L.    1882,   ch.   410,    |    1285;   L.    1901.   ch.   446.   |   1864;   T..    1906.  ch.   013;   L. 
1908,    cU.   495;   L.    1910,   ch.   538.     In  effect  Sept.    1,    1910. 

I  2.  No  Jvrliicllcttoit  in  certain  caaes. 

The  said  municipal  court  cannot  take  cognizance'  of  any  civil 
actions  in  either  of  the  following  cases: 

1.  Where  the  title  to  real  property  comes  in  question  as  pre- 
scribed in  title  four  of  this  act.  But  in  an  action  brought  In 
said  court,  the  surety  upon  the  defendants  undertaking  is  liable 
in  the  case  specified  in  section  one  hundred  and  eighty  of  this 
act,  to  any  amount  for  which  judgment  might  have  been  ren- 
dered by  said  court  if  the  answer  and  undertaking  had  not  been 
delivered. 

2.  Said  court  shall  not  have  any  equity  jurisdiction,  except 
however  that  this  subdivision  shall  not  be  so  construed  as  to 
prevent  a  person  to  or  against  whom  a  precept  is  issued  as  pro- 
vided in  title  two  of  chapter  seventeen  of  the  code  of  civil  pro- 
cedure, from  setting  up  an  equitable  defence  in  summary 
proceedings. 

L.  1001,  cU.  406,  i  1300. 

I  3.  [Repealed  by  L.  1904.  ch.  598;  U  1907,  ch.  267.1 
An  Ineffectual  Httempt  to  repeal  this  sectlun  vas  made  hf  Jm  1904.  ch.  598. 
The    repeal    of   auch    section    ahall    not   affect    the    proMecution   of   any    action 
heretofore  removed   from   any  municipal  court  of   the  city  of  New  Yorlc  pur- 
suant to  the  provlaloua  of  such  section. 

1415 


MUNICIFAIi  COURT  ACT. 

S  4«  Contempt  of  court}  orliitliui.1.  . 

The  said  court  has  power  to  punish  for  a  criminal  contempt,  & 
person  guilty  of  either  of  the  following  acts  and  no  others: 

1.  Disorderly,  contemptuous  or  insolent  behavior,  committed 
during  its  sitting,  in  its  immediate  view  and  presence,  and 
directly  tending  to  interrupt  its  proceedings,  or  to  impair  the 
respect  due  to  its  authority. 

2.  Breach  of  the  peace,  noise  or  other  disturbance  directly 
tending  to  interrupt  its  proceedings. 

3.  Wilful  disobedience  to  its  lawful  mandates. 

4.  Resistance  wilfully  offered  to  its  la\v^ul  mandates. 

5.  Contumacious  and  unlawful  refusal  to  be  sworn  as  a  wit- 
ness, or  after  being  sworn,  to  answer  any  legal  and  proper  in- 
terrogatory. 

6.  Publication  of  a  false  or  grossly  inaccurate  report  of  its 
proceedings.  But  a  court  cannot  punish  as  a  contempt,  the  pub- 
lication of  a  true,  full  and  fair  report  of  a  trial,  argument, 
decision  or  other  proceeding  thereon. 

O.  C.  p..  S  8;  L.  1882,  ch.  410,  {  1^88;  I'-  1001,  ch.  466,  |  1860. 


{  5.  Punlaliinent. 

Punishment  for  a  contempt,  specified  in  the  last  section,  may 
be  by  fine,  not  exceeding  two  hundred  and  fifty  dollars,  or  by 
imprisonment  not  exceeding  thirty  days,  in  the  jail  of  the  county 
where  the  court  is  sitting,  or  both,  in  the  discretion  of  the  court. 
Where  a  person  is  committed  to  jail,  for  the  non-payment  of  such 
a  fine,  he  must  be  discharged  at  the  expiration  of  thirty  days; 
but  where  he  is  also  committed  for  a  definite  time,  the  thirty 
days  must  be  computed  from  the  expiration  of  the  definite  time. 

a  O.  P.,  {  9;  L.  1882.  cb.  410,  S  1288;  L.  1901,  ch.  466,  {  1309. 


I  6.  In  Tlev^'  of  court;  liour  piinlahed. 

Such  a  contempt,  committed  in  the  immediate  Tiew  and  pres- 
ence of  the  court,  may  be  punished  summarily.  When  not  so 
committed,  the  party  charged  must  be  notified  of  the  accusa- 
tion, and  have  a  reasonable  time  to  make  a  defence,  and  the 
court  may  issue  a  warrant  directed  generally  to  any  marshal 
requiring  him  to  bring  the  offender  before  the  court.  Where  a 
person  is  committed  for  such  a  contempt,  the  particular  circum- 
stance of  his  offence  must  be  set  forth  in  the  mandate  of  com- 
mitment. 
C.  C.  P.,  SS  10,  11;  U  1882,  ch.  410,  |  1288;  U  1901,  ch.  466,  %  13Q». 


S  7.  Preceding  three  seetiona  limited. 

Punishment  for  a  contempt,  as  herein  prescribed,  does  not  bar 
an  indictment  for  the  same  offence:  but  where  a  person  who  has 
been  so  pimished  is  convicted  on  such  an  indictment,  the  courts 
in  sentoucing  him,  must  take  into  consideration  the  previoas 
punishment. 

C.  C.  p..  J  12. 

1416 


MUNIC1PA1>  COURT  ACT. 

I  8*  Contetnptm  punishable  clTllly* 

The  court  baa  power  to  punish,  by  fine  and  iniprigonment,  or 
either,  a  uoglect  or  viohitiun  of  duty,  or  other  misconduct,  by 
which  a  right  or  remedy  of  a  party  to  a  civil  action  or  special 
proceeding,  pending  in  the  court  may  be  defeated,  impaiced, 
impeded,  or  prejudiced,  in  either  of  the  following  c'ases: 

1.  An  attorney,  counsellor,  clerk,  sheriff,  marshal,  coroner,  or 
other  person,  in  any  manner  duly  selected  or  appointed  to  per- 
form a  judicial  or  miniMterial  service,  for  a  misbehavior  in  his 
office  or  trust,  or  for  a  wilful  neglect  or  violation  of  duty  therein; 
or  for  disobedience  to  a  lawful  mandate  of  the  court,  or  of  a 
judge  thereof,  or  of  an  officer  authorixed  to  perform  the  duties 
of  such  a  judge. 

2.  A  party,  to  the  action  or  special  proceeding,  for  putting  in 
tictitious  bail  or  a  fictitious  surety,  or  for  any  deceit  or  abuse  of 
a  aiandate  or  proceeding  of  the  court. 

3.  A  party  to  the  action  or  special  proceeding,  an  attorney, 
counsellor,  or  other  person,  for  the  non-payment  of  a  sum  of 
money  ordered  or  adjudged  by  the  court  to  be  paid,  in  a  case 
where  by  law  execution  cannot  be  awarded  for  the  collection 
of  such  sum;  or  for  any  o(her  disobedience  to  a  lawful  mandate 
of  the  court. 

4.  A  person  for  assuming  to  be  an  attorney  or  counsellor,  or 
other  officer  of  the  court,  and  acting  as  such  without  authority; 
for  rescuing  any  property  or  person*  in  the  eustody  of  an  offlct-r, 
by  virtue  of  a  mandate  of  tne  court;  for  unlawfully  detaiuing 
or  fraudulently  preventing,  or  disabling  from  attending  or  tes* 
tifying.  a  witness,  or  a  party  to  the  action  or  special  proceed- 
ing, while  going  to,  remaining  at,  or  returning  from,  the  sitting 
where  it  is  noticed  for  trial  or  hearing;  and  for  any  other  unlaw* 
ful  interference  with  the  proceedings  therein. 

5.  A  person  subpoenaed  as  a  witness,  for  refusing  or  neglect- 
ing to  obey  the  subpoena,  or  to  attend,  or  to  be  sworn  or  to 
answer  as  witness. 

C.  A  person  duly  notified  to  attend  as  a  juror  at  a  term  of 
the  court,  for  improperly  conversing  with  a  party  to  an  action 
or  special  proceeding,  to  be  tried  at  that  term,  or  with  any  other 
Iiersou  in  relation  to  the  merits  of  that  action  or  special  pro- 
reeding:  or  for  receiving  a  communication  from  any  other  person, 
in  relation  to  the  merits  of  such  an  action  or  special  proceeding, 
without  immediately  disclosing  the  same  to  the  court. 

7.  In  any  other  case  where  an  attachment  or  any  other  pro- 
ceeding to  punish  for  a  contempt,  has  been  usually  adopted  and 
practiced  in  a  court  of  record,  to  cnfoi\*e  a  civil  remedy  of  a 
party  to  an  action,  or  special  proceeding  in  that  court,  or  to  pro- 
tect the  right  of  a  party, 

C.  C.  P.,  f  14;  L.  1882,  ch.  410,  S  1288;  L.  1001,  oh.  466,  i  1300. 

$  8-a«  IfAddedy  1910.]     In  vteiv  of  coarti  hovr  pvnlahed. 

In  *a  case  specified  in  the  last  section  where  the  offense  is 
committed  in  the  immediate  view  and  presence  of  the  court, 
or  of  the  judge  upon  a  trial  or  hearing,  it  may  be  punished  sum- 
marily by  a  fine  not  exceeding  one  hundred  dollars  or  by  im- 
prisonment not  exceeding  thirty  days  in  the  jail  of  the  county 
where  the  court  is  sitting,  or  both,  In  the  discretion  of  the  court, 
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Whcro  n  person  is  commlttod  to  jail  for  the  nonpayment  of  imch 
a  fine  he  niuHt  be  diHchargeil  at  the  expiration  of  thirty  days, 
but  where  he  18  also  committed  for  a  definite  time,  the  thirty 
dayB  muBt  be  computed  from  the  expiration  of  the  definite  time. 
The  particular  circumstances  of  the  offense  must  be  set  forth  in 
the  mandate  of  commitment. 
Added,    L.    1910.    ch.    S30.      In  effect  Jane   20,    1910. 


I  8-b.  £Added»  1910.]    In  otber  cA«eii|  order  to  ol&o^r 

In  any  other  case  specified  in  section  eight,  the  court  must, 
upon  bein^  satisfied  by  aflSdavit  of  the  commission  of  the  offense 
and  that  the  right  or  remedy  of  a  party  to  an  action  or  special 
proceeding  pending  in  the  court  or  before  the  judge  may  be 
defeated,  impaired,  impeded  or  prejudiced  thereby,  make  an 
oraer  requiring  the  accused  to  show  cause  before  it  or  him,  at  a 
time  and  place  specified,  why  the  accused  should  not  be  panished 
for  the  alleged  offense.  The  order  to  show  cause  may  oe  made 
by  any  judge  authorized  to  grant  an  order  without  notice  in  an 
action  pending  in  the  court,  and  it  must  be  made  returnable  at  a 
term  or  part  of  the  court  at  which  a  contested  motion  may  be 
heard.  , 

AddPd.    L.    1010.    ch.    530.      In  effect  June   20,    1010. 

I  8-c.  [Added,    1U10.1      Return    of   order  to    ako-vr    ca«ne| 
line  or  Imprisonment |  ivarrant  of    commitment. 

Upon  the  return  of  an  order  to  show  cause  the  questions 
which  ariwe  must  be  determined  as  upon  any  other  motion,  and  if 
the  determination  is  to  the  effect  that  the  accused  has  committed 
the  offense  charged,  and  that  it  was  calculated  to,  or  actually  did, 
defeat,  impair,  impede  or  prejudice  the  rights  or  remedies  of  a 
party  to  an  action  or  special  proceeding  brought  In  the  court  or 
before  the  judge,,  the  court  or  judge  must  make  a  final  order  ac- 
cordingly, and  directing  that  the  accused  be  punished  by  a 
fine  or  imprisonment,  or  both,  as  the  nature  of  the  case  requires. 
A  warrant  of  commitment  must  issue  accordingly. 
AddiM.    L.    into.    ch.    539.     In  effect  June  20.    1910. 

I  K-d.  [Added,  1910.1     Actnal  Ions  or  Injnry,  pajraient  of 
II  ne. 

If  an  actual  loss  or  injury  has  lieen  produced  to  ^  a  party 
to  nn  action  or  special  proceeding,  by  reason  of  the  misconduct 
proved  against  the  offender,  and  the  case  Is  not  one  where  it  i« 
r?pccially  prescribed  by  law  that  an  action  may  be  mnintaincn!  to 
recover  daniaees  for  the  -loss  or  injury,  a  fine,  sufficient  to  in- 
demnify thr  aggrieved  party,  must  be  imposed  upon  the  offender, 
and  collected  and  paid  over  to  the  aggrieved  party,  under  the  di- 
rection of  the  court,  not  to  exceed  five  hundred  dollars.  The 
payment  and  acceptance  of  such  a  fine  con.Htitute  a  bar  to  an  ac- 
tion by  the  aggrieved  party  to  recover  damages  for  the  loss  or 
injury.  Where  it  is  not  shown  that  such  an  actual  loss  or  injury 
lias  been  produced,  a  fine  must  be  imposed,  not  exceeding  the 
amount  of  the  complainant's  costs  and  expenses,  and  a  sum  not 
exceeding  two  hundred  and  fifty  dollars  In  addition  thereto,  and 
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must  be  collected  aud  paid,  in  like  manner.    A  corporation  may 
be  fined  as  prescribed  m  this  section. 
Added,   Lb   1910,   ch.   S89.     In  effect  Jane  20.   1010. 

I  8-9.  [Added,  lOlO.l  Omlaston  to  perform  duty  In  po^ver 
of  olfenderi  fine  or  Imprlaonment  for;  -vrarrant  of  com- 
mitment. 

Wnere  the  misconduct  ijroved  consists  of  an  omission  to  per- 
form an  act  or  duty,  which  it  is  yet  in  the  power  of  the  of- 
fender to  perform,  he  shall  be  imprisoned  only  until  he  has  per- 
formed it,  aud  paid  the  tine  imposed.  In  such  a  ease,  the  order, 
and  the  warrant  of  commitment,  if  one  is  issued,  must  specify 
the  act  or  duty  to  be  performed,  and  the  sum  to  be  paid.  In 
every  other  case,  where  special  provision  is  not  otherwise  made 
by  law,  the  offender  may  be  imprisoned  for  a  reasonaoie  time, 
not  exceeding  »i^  months,  and  until  the  fine,  if  any,  is  paid; 
and  the  order,  and  the  warrant  of  commitment,  if  any,  must 
specify  the  amount  of  the  fine,  aud  the  duration  of  the  imprison- 
ment. 
Added,   L.   1010,   ch.   589.     In  effect  Jtuie  20,    1010. 

i  8-f.  rAdded»  I&IO.]  Wben  offender  discbarved  from 
imprisonment* 

Where  an  offender,  imprisoned  as  prescribed  in  this  title 
is  unable  to  endure  the  imprisonment,  or  to  pay  the  sum,  or  per- 
form the  act  or  duty,  required  to  be  paid  or  performed,  in 
order  to  entitle  him  to  be  released,  the  court  or  judge  may,  in 
its  or  his  discretion,  and  upon  such  terms  as  justice  requires, 
make  an  order,  directing  him  to  be  discharged  from  the  imprison- 
ment. 

Added,   L.   1010.   cfa.   689.     In  effect  June  20.    1010. 

i  8-ff.  [Addedy   I&IO.]     Mlscondact)  ^vhen  pnnlsl&able. 

Where  a  misconduct  which  is  punishable  by  fine  or  imprison- 
ment as  prescribed  in  this  title  occurs  during  a  month  or  with 
respect  to  a  mandate  returnable  during  a  month,  and  was  not 
punished  during  the  month  in  which  it  occurred,  the  court  or  judge 
thereof  may  inquire  into  and  punish  the  misconduct  as  if  it  had 
occurred  during  the  month  in  which  the  order  to  show  cause 
is  made  returnable  aud  as  if  it  had  occurred  during  the  month 
in  which  such  motion  is  heard. 

Added,    I/.    1910,    ch.    530.     In  effect  Jnne   20,    1010. 

I  9.  Procemi;  ^vhere   service  may  be  made. 

The  court  shall  have  power  to  send  its  process  and  other  man- 
dates in  an  action  or  special  proceeding  of  which  it  has  juris- 
diction to  any  part  of  the  city  of  New  York  for  service  or  execu- 
tion, and  to  enforce  obedience  thereto,  and  the  power  and  au- 
thority of  said  court  extends  to  the  whole  of  said  city  of  New- 
York,  without  limitation,  except  as  expressly  prescribed  in  this  act 

L.  1901,  cb.  406,  S  1868. 
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i   lO.  Justice  to  aamlnlater   oath*,  et  eet^rtu 

The  justices  of  said  court  may,  in  the  city  of  New  York,  hy 
virtue  of  their  office,  tidmini^^ter  oaths,  take  depositions  and 
acknowledgments,  and  <'ertify  the  same  in  the  manner  and  with 
like  effect  as  justices  of  courts  of  record. 

L.   1001,  cU.   4G0.  t  1379. 
i   11.   [Am*d,  1(M>4,  1IH>7.]    Board  of  Jaatlcen. 

The  justices  of  said  court  shall  constitute  the  board  of  justices 
of  the  municipal  court  and  discharge  the  functions  thereof.  Tbey 
may  elect  a  president  Zioui  their  own  number  and  at  pleasure 
remove  him  and  elect  a  successor.  All  meetings  of  ^  said  board 
shall  be  public  and  all  proceedings  shall  be  recorded  in  its  books 
of  minutes,  by  its  secretary  and  shall  be  preserved.  Sucli  boaul 
may  designate  a  clerk  or  deputy  clerk  o{  said  court  for  one  of 
said  districts  to  act  as  secretary  of  said  board,  and  from  time  to 
time  substitute  another  and  fix  a  compensation  to  be  paid  for 
such  service,  not  exceeding  the  sum  of  five  hundred  dollars  per 
annum.  Buch  board  may  also  designate  an  attendant  of  such 
court  to  act  as  attendant  of  said  board,  and  from  time  to  time 
substitute  another,  and  fix  a  reastmable  compensation  to  bo  paid 
for  such  service.  Such  lioard  shall  establish  public  rules  relative 
to  its  meetings,  which  as  far  as  possible  sha-11  be  held  at  regular 
times,  to  the  keeping  and  preservation  of  its  tninntes  iind  to  the 
public  inspection  of  the  same  under  the  care  of  the  secretary  at 
reasonable  times. 

L.   1001,   cb.  466.   I   1474;   L.   1004.  cb.   786;  L.   1007,  ch.  603. 
S    12.   [AmM,    lINCi,    1907,   IOO8.7     Board   to   make    rnlca. 

Said  board  of  justices  shall  adopt,  and  may  from  time  to  time 
amend  or  add  to  rules  relating  to  the  following  subjects: 

1.  As  to  the  hours  at  which  court  sliall  be  opened  on  each  day, 
and  what  oflftcers  shall  be  in  attendance. 

2.  As  to  the  order  of  business  and  manner  of  its  discharge. 

3.  As  to  the  manner  in  which  the  clerks,  deputy  clerks,  assist- 
ant clerks,  stenographers,  interpreters,  attendants  and  employees 
shall  perform  their  duties,  the  manner  of  keeping  records  and 
papers,  the  collection  and  disposition  of  moneys  and  keeping 
accounts  of  the  same. 

4.  As  to  the  maintenance  of  order  in  and  about  the  courts  and 
offices  thereof. 

5.  As  to  the  forms  and  practices  in  said  court. 

6.  As  to  a  calendar  in  each  district  of  actions  reserved  gen- 
erally, to  which  actions  may  l>e  transferred  notwithstanding  the 
provisions  of  section  one  hundred  and  ninety-three  and  one  hun- 
dred and  ninety-four  of  this  act. 

7.  As  to  trial  calendars  and  the  tranjsfer  for  trial  from  one 
part  to  another  in  the  same  district  of  special  proceedings  and 
of  actions  not  necessarily  triable  in  a  part  designated  for  jurj' 
trials  under  the  next  section  of  this  art.  The  said  board  may 
also  provi<le  for  the  transfer  from  any  part  to  a  jurj'  trial  pan 
in  the  same  district  of  any  special  proceeding  or  any  action  triable 
by  jury. 

8.  As  to  the  reports  to  the  comptroller  by  the  clerks  of  the  dis- 
bursement by  them  of  the  moneys  paid  to  them  upon  demands 
for  jury  trials  and  as  to  the  payment  to  the  comptroller  of  the 
city  of  New  York  of  nny  surplus  of  said  moneys  after  the  pay- 
ment   therefrom    of    ih.    fees   f<»r   serving   jurors   and   of   juroi^. 
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Such  rules  shall  be  submitted  to  the  presiding  justices  of  the 
appellate  divisions  of  the  first  and  second  departments  of  the 
supreme  court,  and  when  approved  by  them  shall  go  into  effect 
and  have  the  force  of  law. 

L.  1901,  ch.  466,  I  1375;  U  1008,  cb.  282;  L.  1904,  ch.  598;  L.  1907,  ch. 
608;  h.   1908,  cb.  4Si.  In  effect  Sept.  1,  1906. 

i   13.   [Am'dy  1807,  1808.]    Parts  of  court;  how  held. 

The  board  of  justices  shall  from  time  to  time  establish  parts 
of  said  court  and  shall  assign  justices  to  hold  the  several  parts 
so  established,  but  no  justice  shall  be  assigned  to  sit  outside  of 
the  borough  for  which  he  was  elected  or  appointed,  excepting 
in  one  of  the  cases  specified  in  section  thirteen  hundred  and 
fifty-five  of  the  Greater  New  York  charter,  as  amended  by 
chapter  six  hundred  and  three  of  the  laws  of  nineteen  hundred 
and  seven.  No  justice  shall  sit  in  any  one  district  for  two  suc- 
cessive months,  nor,  in  the  borough  of  Manhattan,  for  more  than 
three  months  in  any  one  year,  nor  in  the  boroughs  other  than 
Manhattan  for  more  than  the  minimum  number  of  months  under 
a  system  of  complete  rotation  by  the  justices  within  such  bor- 
oughs respectively.  Of  the  parts  so  established  in  the  boroughs 
of  Manhattan  and  the  Bronx  one  or  more  parts  in  each  district 
shall  be  designated  for  the  trial  by  jury  of  all  actions  triable  in 
that  di-strict  in  which  a  defendant  is  not  under  arrest.  Said 
board  shall  provide  for  the  transfer  of  every  such  action  to  one 
of  the  parts  in  which  it  is  triable  and  shall  prescribe  on  what 
days  jury  trials  shall  be  had  in  each  part  so  designated  and  such 
trials  shall  have  a  preference  on  such  day. 

Am'd  by  h.   1907,  ch.  603;  L.    1908.  ch.    481  >     In  effect  Sept.   1,   1908. 

9   14.  Concarrence  of  majority. 

The  concurrence  of  a  majority  of  all  the  members  of  said  board 
shall  be  necessary  to  adopt  any  resolution  thereof. 

L.   1901.  ch.  466,   ji  1376. 

I   15.  Actions  may  be  contlnaed  before  another  Jmitlce* 

The  trial  of  an  action  or  special  proceeding  may  be  continued 
from  day  to  day,  or  from  one  day  to  any  other  day  or  days  until 
the  same  is  finished.  A  special  proceeding  commenced  before  one 
justice  may  be  continued  before  any  other  justice  having  juris- 
diction of  the  subject-uintter,  ^he  same  as  though  it  had  been 
original b^  commenced  before  him.  A  transcript  of  any  proceed- 
ings had  before  either  of  said  justices,  or  of  any  paper  filed  with 
the  clerk,  or  of  the  minutes  of  any  testimony  taken  by  or  before 
said  justice,  certified  by  the  clerk  or  said  justice  to  be  correct, 
shall  be  presumptive  evidenfc  of  the  facts  therein  contained. 

S  in.  Death  or  removal  of  Jaiitlce  not  to  In&palr  pro* 
ceedlnfim,   et  cetera. 

No  process,  action.  judKmciit,  execution  or  proceeding  shall 
abate  or  be  discontinued  by  reason  ^.f  the  death,  removal  from 
oflice,  or  vacancy  in  office  of  any  justice,  but  the  respective  suc- 
cessor in  offl<*e  of  tlie  said  justice  shall  proceed  to  hear,  try, 
determine  and  give  ju(lgm(>nt  in  and  upon  the  same,  and  upon 
all  matters  and  things  ponding  before  and  undecided  or  not  acted 
upon  or  indorsed  by  their  predecessors  in  oflice,  with  the  same 
powers,  jurisdiction,  jind  authf)rity,  as  their  predecessors  had- 
h.   1857,  cb.  344;   L.   1882,   cb.   41 U.    f,   1390. 
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i  17.  [Am'd,  1007.]     Court |  where  held. 

The  said  court  shall  be  held  in  each  of  the  districts  in  one  or 
more  parts  as  Hxed  by  the  board  of  justices,  by  the  justire  4:r 
justices  assigned  to  hold  such  parts,  at  the  places  provided  br 
the  commissioners  of  the  sinking  fund,  and  in  accordance  with 
law,  at  such  hours  in  every  judicial  day  or  so  often  as  the  Ixwird 
of  justices  of  the  municipal  court  shall  direct,  and  must  con- 
tinue in  session  so  long  as  the  public  interest  requires;  and  it 
shall  be  the  duty  of  the  commissioners  of  the  sinkinfir  fund  to 
provide  a  suitable  place  for  the  holding  of  said  court  in  each 
of  said  districts,  provided  that  more  than  one  place  for  holding 
such  court  may  be  provided  at  any  time  after  this  act  takes 
effect  in  any  district,  if  the  said  board  of  justices  shall  oortify 
that  the  pul)lic  convenience  requires  such  additional  number  of 
places. 

In  each  of  the  districts  in  the  borough  of  Manhattan  there 
shall  on  every  day  of  the  year  except  only  Saturdays,  Sundays 
and  legal  holidays,  during  each  month  of  the  year  excepting 
July  and  August,  be  open  from  at  least  nine  o'clock  in  the  fore- 
noon to  four  o'clock  in  the  afternoon  at  least  one  part  of  said 
court  with  one  of  the  justices  of  said  court  in  attendance  therein, 
who  shall  hear  and  dispose  of  ex  parte  applications  and  shall 
try  actions  for  wages,  summary  proceedings  and  such  other 
actions  or  proceedings  as  may  be  given  a  preference  by  the 
rules  of  the  board  of  justices,  and  attend  to  such  other  business 
as  may  be  directe<l  by  such  rules.  During  the  months  of  July 
and  August  such  part  shall  be  in  session  as  aforesaid  in  eiich 
district  for  at  least  two  days  in  each  week.  Similar  parts  may 
be  established  by  the  board  of  justices  to  sit  in  the  boroughs  of 
the  Bronx,  Brooklyn,  Queens  and  Richmond,  as  the  business 
of  snid  court  may  rerfufre. 

L.  1882,  ch.  410.  S  1201;  L.  IDOl.  ch.  466,  8  1371.  Am'd  "L.  1907.  cb.  e03. 
In   effoct  Jan.    1,    1908. 

S  IS.  Senlii. 

The  said  court  in  each  district  shall  have  official  seals  fur- 
nished at  the  expense  of  the  city,  on  which  shall  be  engrared 
the  amis  of  the  state  of  New  York,  "  Borough  of  Manhattan  ** 
for  whatever  the  borough  mav  be),  "  First  District "  (or  what* 
ever  the  district  may  be),  but  nothing  herein  contained  shall 
authorize   such   court  to  issue  certificates  of  naturalization. 

L.    1SS2,    ch.   410.   S   1293;   L.    1901,   ch.  466.   {   1372. 
§   10.  ArceMn   to   eonrt-lionneM. 

The  justices  of  snid  court  shall  have  access  and  posaesgion  of 
the  court-houses;  and  it  shall  be  the  duty  of  the  board  of  alder- 
men of  the  city  of  New  York  and  its  several  officers  charged 
with  duties  in  that  behalf  to  supply,  and  pay  for  whatever  may 
be  neccsHiiry  for  the  transaction  of  the  business  of  said  court, 
and  the  justices  thereof,  and  to  supply  all  proper  accommoda* 
tions,  bor)ks,  stationery  and  furniture,  nnd  to  pay  all  salaries, 
couipensations  and  exppnses  and  disbursements  herein  authorized, 
and  the  Ixiard  of  ♦•stimate  and  apportionment  shall  annnally 
include  in  its  final  estimate  such  sums  as  may  be  necessary  to 
pay  the  same. 

Ia    1JM)1.    vh.    406.    5    irjRO. 

S  20.  Cotlo,   riilew   of  Mtiprente  court  nppllcitlklei  'vrli^ii. 

The  provisions  of  the  code  of  civil  procedure  and  rules  and 
regulations  of  the  sunronie  c»onrt  as  they  may  be  from  time  to 
time,  shall  apply  to  the  mnnif^ipal  court  as  far  as  the  same  can 
ho  made  applirn]dt\  and  are  not  in  conflict  with  the  provisions  of 
this  art;  in  case  of  such  conflict  this  act  shall  *tovern. 

L.    1901,    ch.    4<«*»,    S    1377. 
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TITLE  n. 
Actions;  sammoiis;  parties. 

Sec.  2S.  In  what  district  broaght. 

26.  Actions;   how  commenced. 

27.  Summons;  requisites. 

28.  Form  of  summons. 

29.  Summons;  corporation  counsel  may  Issue,  et  cetera. 

30.  Serylcts  alias. 

31.  Method  of  serrice. 

32.  Order  for  service  of  summons,  when  defendant  not  found. 
83.  How  such  service  must  be  made. 

34.  Papers  to  be  filed;   proof  of  service. 

35.  Defendant  when  allowed  to  defend. 

36.  Who  may  serve  summons,  et  cetera. 

37.  Return  day. 

33.  Indorsement  upon  summons. 

38.  Indorsement  upon  summons  where  execution  against  the  person  may 

issue. 

40.  Parties;  appearance  of. 

41.  Onardian  ad  litem. 

42.  Parties;  who  may  be  joined. 

48.  Application  of  this  article  to  defendants  Jointly  liable. 

44.  Where  employee  is  party. 

46.  Who  may  petition  for  leave  to  prosecute  as  a  poor  perssn. 

46.  Contents  of  petition. 

47.  Order  and  petition  to  be  fllfMl;  when  counsel  assigned. 

48.  When  leave  may  be  annulled. 

49.  When  defendant  may  defend  as  a  poor  person,  et  cetera. 

50.  Defendant's  order. 

61.  Leave  may  be  annulled  as  in  cases  of  plaintiCT. 

62.  Appeal  where  plaintiff  or  defendant  poor  person. 

63.  Costs  In  favor  of  petitioner. 

I  26.    [Am'd,  1904,   1»07.1      In  what  dlntrtpt  broatrltt. 

An  action  or  proceeding  of  which  the  municipal  court  has  jurii- 
diction  must  be  brought: 

1.  In  a  district  in  which  either  the  plaintiff  or  defendant  or 
one  of  the  plaintiffs  or  one  of  the  defendants  resides,  unless  all 
the  plaintiffs  or  all  the  defendants  reside  out  of  the  city  of  New 
York,  in  which  case  the  action  or  proceeding  may  be  brought  in 
said  court  in  any  district;  provided,  however,  that  whenever  any 
action  shall  be  brought  by  the  assignee  of  the  cause  of  action, 
such  action  shall  upon  the  demand  of  a  defendant  made  as  pro- 
vided in  subdivision  four  of  this  section,  be  transferred  to  the 
district  in  which  the  defendant  resides  and  the  court  must  make 
an  order  for  such  transfer,  as  provided  in  subdivision  four  of 
this  section. 

2.  If  the  defendant  be  a  corporation  created  by  law,  in  a  dis- 
trict in  which  the  plaintiff  or  either  of  Ihe  i)1aintiffs  resides,  or 
in  which  (if  it  be  a  corporation)  it  transacts  its  general  business 
or  keeps  an  office  or  has  an  agency  established  for  the  transac- 
tion of  business  or  is  established  by  law,  except  the  corporation 

•  of  the  city  of  New  York,  which  may  sue,  or  be  sued  in  any  dis- 
trict, except  as  provided  for  in  subdivision  five  of  this  section. 

3.  By  plaintiffs  not  residing  in  the  city  of  New  York,  in  the 
district  in  which  the  defendant,  or  one  of  the  defendants  resides, 

.^and  against  a  defendant  or  defendants,  not  residing  in  said  city, 
in  the  district  in  which  the  plaintiff  or  one  of  the  plaintiffs  r«- 

46  1421 


r 


MUNICIPAL  COUKT  ACT. 

8ides;  bnt  where  all  the  parties  reside  out  of  said  city,  tnr  action 
may  be  brought  iu  auy  district.  No  person  who  shall  hare  a 
plate  iu  said  city  for  the  regular  transaction  of  business  shall  be 
deemed  a  nou-resident  under  the  provisions  of  this  act. 

4.  If  the  district  iu  which  the  action  or  proceeding  is  brought 
is  not  the  proper  district,  the  action  may,  uotwithgtandiug,  he 
tried  thoreiu,  unless  the  action  is  transferred  to  the  proper  dis- 
trict before  trial  upon  demand  of  the  defendant  made  iu>on  or 
before  the  joinder  of  issue  in  writing  or  in  open  court,  followed 
by  the  consent  of  the  plaintiff  given  in  like  manner,  or  the  onler 
of  the  court.  Tho  demand  must  specify  the  district  to  which 
defendant  requires  the  action  to  be  transferred.  The  court  must 
make  such  order  wlien  the  district  in  which  the  action  or  pro- 
ceeding is  brought  is  not  the  proper  district,  as  specified  in  this 
section  or  the  next  one,  if  such  demand  be  made. 

5.  All  actions  by  or  on  behalf  of  the  city  of  New  York  to 
recover  a  penalty  or  hue  for  a  violation  of  any  corporation  ordi- 
nance, when  the  amount  of  such  penalty  or  fine  shall  not  exceed 
five  hundred  dollars,  must  be  brought  in  the  digtriot.in  which  the 
violation  of  such  ordinance  happened  or  occuri.  d.  And  all  ac- 
tions to  recover  a  penalty  or  fine  for  a  violation  of  any  provision 
of  the  sanitary  code  or  of  any  regulation  of  the  fire  commissioner 
or  of  any  laws  or  Ordinanoos  which  either  the  health  or  fire 
department  is  authorized,  empowered  and  especially  charj^ed  to 
enforce,  where  the  amouilt  of  such  penalty  or  fine  shall  not  ex- 
ceed five  hundred  dollars,  must  be  brought  in  the  district  in 
which  such  violation  happened  or  occurred. 

6.  An  action  pending  in  eald  court  may  upon  consent  be  trnn - 
forrpd  by  an  order  by  any  justice  of  said  court  to  a  district  otlu-r 
than  that  in  which  it  is  pending. 

L.  im)l,  ch.  466,  S  1870.  am'd  by  ch.  fl8,  L.  1904,  and  by  L.  1904.  cb.  *^: 

L.    IVKjl,    rh.    003.     In    vttvct    Jnn.    1,    1908. 

§  26.  Action;    hoiv    comntenced. 

An  action  brought  in  the  municipal  court  of  the  city  of  New 
York,  must  be  commenced  by  the  service  of  a  summons,  or  the 
voluntary  appearance  of  and  joinder  of  issues  by  the  parties. 

L.    18S2,   oh.   410,    §    1206. 
§  27*   SnntmonK)   reqntsltes. 

The  summons  must  be  addressed  to  the  defendant  by  name,  or 
if  his  ri.'inie  be  unknown,  by  a  fictitious  name,  and  muist  siimmoo 
him  to  appear  before  the  court,  at  the  court- room  thereof,  and  at 
thf  time  sp<'(ifi(Ml  therein,  to  answer  the  complaint  of  the  plaintiff* 
nnd  must  state  the  amount  for  which  the  plaintiff  will  take  judc- 
niont  if  tile  defeiubnit  fail  to  appear  and  answer;  it  must  lie 
issued  ami  siibsuibid  by  the  clerk  of  the  court  in  the  diatritt 
nut  of  which  the  same  is  issued,  or  by  his  assistant  in  the  name 
of  su«h  cWi'k,  except  as  provided  in  section  twenty-fiye  of  this  act- 

U    1SS2.    oh.    410,    5    12<>7. 
S  2S.  Form    of   NnninionM. 

The. summons  must  be  fjnbstantinlly  in  the  following  form,  the 
blanks   being  properly   filh'd   out. 
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MUNICIPAL  COURT  OF  THE  CITY  OF  NEW  YORK. 
Borough  of  ,  district 


plaintiff, 
against 


Summons. 


defendant. , 

To  the  above  named  defendant: 

You  are  hereby  summoned  and  required  to  appear  in  this 
action  in  the  municipal  court  of  the  city  of  New  York,  borough 

of ^  ., district,  in  the  court  room  thereof, 

at  ..:,'.'.*. ,  in  the  city'  of  New  York,  on  the day  of 

19. .,  at o'clock  in  the  forenoon,  to  answer 

th«  complaint  of  the  plaintiflP  in  this  action,  who,  if  you  then 
fail  to  appear  and  answer  will  take  judgment  against  you  for 

the  sum  of  « dollars,  with  interest  from  the day 

of 19. .,  together  with  the  costs  of  this  action. 

Dated,  New  York, 19... 


[New.]  Clerk. 

I  28.  [Am'd,  1.&06.]  Snmiiionii  $  attorney-areneral  and  corpo- 
ration counsel  may  !•••«•,  «t  «et«ra« 

In  any  and  all  actions  brought  in  the  name  of  the  people  of  the 
state  of  New  York  by  the  attorney -general  or  in  the  name  of  the 
city  of  New  York,  or  of  any  department,  board,  or  officer  thereof, 
by  the  corporation  counsel  of  the  city  of  New  York,  as  attorney 
for  said  city,  or  said  department,  board  or  officer  thereof,  to 
recover  a  penalty  or  penalties  for  the  violation  of  any  laws  or 
ordinance,  the  summons  may  be  issued  out  of  said  court  by  the 
attorney-general  or  by  the  corporation  cH)nnsel  in  his  own  name 
without  the  same  being  subscribed  by  the  clerk  of  the  court 
where  such  action  or  actions  are  brought,  and  in  such  actions  the 
attorney-general  or  the  corp'jration  counsel  shall  not  be  required 
to  pay  to  the  clerk  of  the  court  the  fees  in  the  action,  but  shall 
account  therefor  to  .tho  city  treasurer  and  shall  collect  the  sami! 
from  the  defendant,  when  ju<lgment  is  recovered:  and  no  fees 
or  costs  shall  be  demanded  of  the  people  of  the  state  of  New  York 
or  the  attorney-general  or  of  the  said  the  city  of  New  York,  or 
any  board  or  officer  thereof  in  any  such  suit  or  proceeding. 

L.   1001,   ch.  4ee,   I  1384;  L.   1&05,   ch.  73.       In  effect  March  17,  1905. 
I   S  30.  Service;  alloji. 

An  action  shall  be  deemed  commenced,  ut  the  time  the  summons 
is  actually  delivered  for  service.  If  the  marshal,  or  other  person 
having  the  summons  to  serve,  cannot  lind  the  defendant  so  us  to 
serve  him  therewith  as  required  by  this  act,  he  must  so  return, 
and  the  clerk  shall,  at  the  request  of  the  plaintiff,  if  made  between 
the  hist  day  when  service  could  be  had  and  the  return  day  men- 
tioned in  said  summons  or  alias,  inehiding  sucn  return  day,  con- 
tinue from  time  to  time  to  issue  another  summons,  to  be  known 
as  and  stamped  **  alifts,"  until  the  defendant  is  stTved. 

L.  1882,  ch.  410,  9  1308. 

§  31.  Method  of  Service. 

The  summons  must  be  served  as  follows: 

1.  If  an  action  be  against  a  corooration,  by  delivery  of  a  copy 
to  the  president  or  other  head  of  tlie  corporation,  or  to  the  secre- 
tary, cashier,  or  managing  agent  thereof,  but  when  no  such  officer 
resides  in  the  city,  to  a  director  resident  therein. 

2.  H  against  a  minor  under  the  age  of  fourteen  years,  by  de- 
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livery  of  a  copy  to  «ueh  ininor.  and  alao  to  his  father,  mother  or 
f^uardian.  or  if  they  ho  not  within  the  city,  then  to  any  person  har- 
InK  the  care  or  control  of  said  minor,  or  with  whom  he  resides,  or  in 
whose  service  he  is. 

3.  If  af^ainst  a  person  Judiciaiiy  declared  to  be  of  unsonnd  mind, 
or  incapable  of  conductinf?  his  own  affairs  in  consequence  of  habitual 
drunkenness,  or  for  anv  other  cause,  and  for  whom  a  committer  has 
been  appointed,  by  delivery  of  a  copy  to  mich  committee  and  of  the 
defendant  personally. 

4.  In  all  other  cases  to  the  defendant  personally,  except  as  In  this 
act  otherwise  specially  provided. 

L  1882.  ch.  410,  $  1300. 

g  :i2.  Order  for  service  of  smnmonn)  ^prheit  tlefendiLBt  not 
found. 

An  order  for  the  service  of  a  summons  upon  a  defendant  residing 
within  the  city,  may  be  made  by  the  court  in  the  district  in  which 
an  action  is  brought  after  an  alias  summons  has  been  duly  Issued, 
upon  satisfactory  proof  by  the  affldaTit  of  a  person  not  a  party  to 
the  action,  and  the  return  of  a  marshal,  that  proper  and  diligent 
effort  has  been  made  to  serve  the  summons  upon  the  defendant,  and 
that  the  place  of  his  sojourn  cannot  be  found,  or  if  ho  is  within  the 
city  that  he  avoids  service  so  that  personal  service  could  nor  '>e  made. 

C.  C.  P.,  J  435i 

S  33.   Ho¥v  sncli  service  inii«t  be  aiade. 

The  order  must  direct  that  the  serrice  of  the  summons  be  made, 
by  leaving  a  copy  thereof,  and  of  the  order,  at  the  residence  of  the 
defendant,  with  a  person  of  proper  age,  if  upon  reasonable  applica- 
tion, ndraittance  can  be  obtained,  and  such  person  found  who  will 
receive  it ;  or.  If  admittance  cannot  lie  obtained,  nor  such  a  person 
found,  by  affixing  the  same  to  the  outer  or  other  door  of  the  defend- 
ant's residence,  and  by  depositing  another  copy  thereof,  properly 
enclosed  in  a  post-paid  wrapper,  addressed  to  him,  at  his  place  ot 
reKldence,  in  a  post-office  in  the  borough  in  which  he  resides :  or  upon 
proof  being  made  by  affidavit  that  no  such  residence  can  be  found, 
service  of  the  summons  may  be  made  in  such  manner  as  the  court 
may  direct. 

C.  C.  P.,  S  438. 

§  34.  [AmM  1009]  Papers  to  be  ftled:  proof  of  aenrlee. 

The  order,  and  the  papers  upon  which  it  was  granted,  must  be 
filed,  and  tlie  service  must  be  made,  not  less  than  six  days  before 
the  return  dny  of  the  summons ;  otherwise  the  order  becomes  Inop- 
eratlvo.  On  filing  an  affidavit  showing  service  according  to  the  order. 
tho  summons  is  deomed  served  and  the  same  proceedings  may  be  taken 
tlioreupon.  as  if  the  personal  service  thereof  had  been  made  except 
that  no  execution  against  the  person  shall  issue  upon  a  judgment 
obtained  after  such  service.  The  summons,  when  returned  to  the 
clerk's  office,  shall  be  indorsed  with  the  residence  or  post-office  address 
of  tho  plaintiff,  and  also  the  name  and  post-office  address  of  the 
attorney.  If  any.  The  indorsement  upon  the  summons  of  the  address 
of  tho  plaintiff  sliall  be  deemed  his  post-office  address  for  the  pur- 
pose of  tho  sorvico  of  papers  in  all  cases  where  papers  may  be  serred 
upon  tho  plaintiff. 

C.C.  P..  £437,  am'dL.  1909,  eh.  468.    In  effect  May  25, 1906L 
g  3R.  Defendant  ifvlien  nllo'wed  to  defend. 

Whore  tho  summons  is  served,  pursuant  to  an  order  made  as, 
heroin  proscribed,  and  the  defendant  so  served  does  not  appear. 
ho  or  his  representative  must  upon  good  cause  shown  and  upon 
just  terms  he  allowed  to  defend  the  action  at  any  time  wltnln 
six  months  after  personal  service  of  written  notice  thereof;  or  if 
such  notice  has  not  been  served,  within  two  years  after  the  entry 
of  tho  judgment.  If  the  defense  is  successful,  and  the  Judgment, 
or  any  part  thereof  has  l)eon  collected  or  otherwise  eniPorred, 
such  restitution  may  thereupon  be  compelled  as  the  court  dIrecfR, 
but    the    title    to    property    sold,    to    a    purchaser    In    good    filth    by 

1424 


MUNICIPAL  COURT  ACT. 

rirtue  of  an  execution  issued  upon  tho  judgment,  sliaU  not  be 
affected  thereby. 

C.   C.   P.,  8  445. 

8  36.  IVlio  may  nerve  •vinmons,   et  cetera. 

The  pummonv,  and  in  a  proper  cane  a  copy  of  the  complaint, 
or  a  precept  in  summary  proceedings,  may  be  seryed  by  a  marshal 
or  by  any  person  not  a  party  to  the  action,  who  is  over  the  age 
of  eighteen  years.  Proof  of  Service  by  such  person  other  than  a 
marshal  must  be  made  by  his  affidavit  which  must  state  the  par- 
ticular place,  time,  and  manner  of  service,  and  that  the  affiant 
knew  the  person  so  served  to  be  the  person  mentioned  and 
described  in  the  summons  as  defendant  therein. 

L.   1882,  ch.  410,   I  1301. 

8  37.  Return  day. 

The  return  day  mentioned  in  the  summons  must  not  be  more 
than  twelve  days  from  its  date  and  except  in  the  case  where  an 
order  of  arrest  hpd  bc^n  issued,  must  be  Mrved  at  least  six  days 
before  the  time  of  apearance. 

Lu  1682,  cb.  410,  8  12M. 

8  38.  ladoraenieai  apoa  avmaioa*. 

In  an  action  to  recover  a  penalty  or  forfeiture  given  by  a 
statute  or  ordinance  if  a  copy  of  the  complaint  is  not  delivered 
to  the  defendant  with  a  copy  of  the  summons,  a  generftl  reference 
to  the  statute  or  ordinance  must  be  indorsed  upon  the  copy  of 
the  summons  so- delivered  in  the  following  form:  "  According 
to  the  provisions  of,"  et  cetera;  adding  such  a  description  of  the 
statnte  or  ordinance  as  will  identify  it  with  convenient  certainty, 
and  also  specifying  the  section  if  penalties  or  forfeitures  are 
given,  in  different  sections  thereof,  for  different  acts  or  omissions, 
and  the  proof  of  service  of  such  summons  must  show  that  the 
copy  served  on  the  defendant  likewise  had  such  indorsement 
thereon. 

c.  C.  P.,  8  1807. 

8  30.  Indorsement  upon  aammona}  ywUere  exeeutlon 
afvalnst  th.e  person  may  be  Issued. 

In  an  action  where  an  execution  may  issue  against  the  person 
upon  a  judgment  rendered  in  favor  of  the  plaintiff,  unless  a 
verified  complaint  is  served  with  the  summons,  a  general  refer- 
ence to  that  fact  must  be  indorsed  by  the  clerk  upon  the  sum- 
mons and  upon  the  copy  to  be  served  on  defendant  in  tho  follow- 
ing form:  "Plaintiff  claims  defendant  is  liable  to  arrest  and 
imprisonment  in  this  case,"  In  the  event  of  there  being  no  such 
indorsement,  no  execution  against  the  person  shall  issue,  and  the 
proof  of  service  of  such  summons  must  show  that  the  copy 
served  on  the  defendant  likewise  had  such  indorsement  upon  it. 

[New.] 

8  40,  Parties;  appearance  of. 

A  party  to  an  action  in  the  municiijal  court  of  the  city  of  New 
.  York,  who  ia  of  full  age,  may  appear  and  prosecute  or  defend  the 

621  1425 


1 


MUNICIPAL  COURT  ACT. 

name,  in  person  or  by  an  attorney,  at  his  election,  unless  he  lias 
been  judicially  declared  to  be  incompetent  to  manage  liis  affairs. 

G.  C.  P.,  8  2886;  see.  also.  L.  1882,  ch.  410,  |  1294. 

S  41.  Guardian  ad  litem. 

When  a  guardian  is  necessary  he  must  be  appointed  by  the 
court  as  follows: 

1.  If  the  infant  be  plaintiif,  the  appointment  must  be  made 
before  the  summons  is  issued,  upon  the  application  of  thQ  infant, 
if  he  be  of  the  age  of  fourteen  years  or  upwards;  if  under  that 
age.  upon  the  application  of  some  relative  or  friend.  The  con- 
sent  in  writing  of  the  guardian  to  be  appointed  and  to  be  respon- 
sible for  costs,  if  he  fail  in  the  action,  must  be  filed  with  the  clerk 
of  the  court,  in  the  district  in  which  the  action  is  brought,  except 
in  cases  where  a  free  summons  is  provided  for  by  this  act. 

2.  After  the  service  and  return  of  a  summons  against  an  infant 
defendant  no  other  proceedings  shall  be  taken  in  the  action,  until 
a  person  has  been  appointed  to  appear  as  his  guardian  for  the 
purpose  of  the  action.  Upon  the  nomination  of  the  defendant, 
the  court  must  appoint  a  proper  person  for  that  purpose.  If  the 
defendant  does  not  appear  upon  the  return  of  the  summons,  or 
if  he  neglects  or  refuses  to  nominate,  the  court  may,  on  the  appli- 
cation of  the  plaintiff,  appoint  any  proper  person  as  his  guardian. 
The  written  consent  of  the  person  so  appointed,  mnst  be  filed 
with  the  clerk  of  the  court  beifore  his  appointment.  The  guardian 
so  appointed  is  not  responsible  for  any  costs. 

O.  C.  P.,  (  2888;  L.  1882.  ch.  410.  i  1296. 

§  42.  Parties;  vrho  may  be  Joined. 

Parties  plaintiff  or  defendant  may  be  joined  as  follows: 

X.  All  persons  having  an  interest  in  the  subject  of  the  action, 
and  in  obtaining  the  judgment  demanded,  may  be  joined  as  plain- 
tiffs, except  as  otherwise  expressly  prescribed  in  this  act. 

2.  Any  person  may  be  made  a  defendant  who  has  or  claims 
an  interest  in  the  controversy  adverse  to  the  plaintiff,  or  who 
is  a  necessary  party  defendant,  for  the  complete  determination 
or  settlement  of  a  question  involved  therein,  except  as  other- 
wise expressly  prescribed  in  this  act. 

o.  Every  action  must  be  prosecuted  in  the  name  of  the  real 
party  in  interest,  except  that  an  executor  or  administrator,  a 
trustee  of  an  express  trust,  or  a  person  expressly  authorized  by 
statute,  may  sue,  without,  joining  with  him  the  person  for  whose 
benefit  the  action  is  prosecuted.  A  person,  with  whom  or  in 
whose  name,  a  contract  is  made  for  the  benefit  of  another,  is  a 
trustee  of  an  express  trust,  within  the  meaning  of  this  section. 

4.  In  an  action  or  special  proceeding  a  married  woman  appears, 
prosecutes  or  defends  alone  or  joined  with  other  parties  as  if  she 
was  single.  It  is  not  necessary  or  proper  to  join  her  husband 
with  her  as  a  party  in  any  action  or  special  proceeding  affecting 
her  separate  property.  The  husband  is  not  a  necessary  or  proper 
party  to  an  action  or  special  proceeding  to  recover  damages  to 
the  person  or  estate  of  his  wife,  and  all  sums  that  may  be 
recovered  in  such  actions,  or  special  proceedings  shall  be  the 
separate  property  of  the  wife.  The  husband  is  not  a  necessary 
or  proper  party  to  an  action  or  special  proceeding  to  recover 
damages  to  the  person,  or  estate,  of  another  on  account  of  th« 
wrongful  acts  of  his  wife  committed  without  his  instigatioii. 
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5.  Two  or  more  persons,  severally  liable  upon  the  same  written 
iDBtrument,  including  the  parties  to  a  bill  of  exchange  or  a 
promissory  note,  whether  the  action  is  brought  upon  the  instru- 
ment, or  by  a  party  thereto  to  recover  against  other  parties  liable 
over  to  him;  may,  all  or  any  of  them,  be  included  as  defendants 
in  the  same  action,  at  the  option  of  the  plaintiff,  and  the  joinder 
of  a  person,  as  defendant  in  an  action,  with  another  person  as 
prescribed  in  this  section,  does  not  affect  his  right,  to  any  order 
or  other  relief,  to  which  he  would  have  been  entitled,  if  he  had 
been  separately  sued  in  the  action. 

G.  G.  P.,  (S  446-467,  3847. 

f48.  Application  of  tblii  article  to  defeadantii  Jointly 
Uable. 

The  last  section  does  not  aifect  a  defense  or  other  objection  of 
a  defendant,  growing  out  of  the  failure  to  join  in  the  action  two 
or  more  persons  jointly  liable;  and  as  regards  the  other  parties 
to  the  action,  persons  jointly  liable  are  regarded  as  one  party, 
for  every  purpose  contemplated  by  that  section. 

G.  c.  P.,  J  467. 

f  44.  IVlicre  employee  In  partr* 

When  an  action  is  brought  by  an  employee  against  an  employer 
for  services  performed  by  such  employee,  male  or  female,  the 
clerk  of  the  said  municipal  court  in  the  district  in  which  the 
action  is  brought,  shall  issue,  a  free  summons  when  the  plaintiff*s 
demand  is  less  than  fifty  dollars  and  the  plaintiff  is  a  resident 
of  the  city  of  New  York,  and  proof  by  the  plaintiff's  own  affidavit 
that  he  has  a  good  and  meritorious  cause  of  action  and  of  the 
nature  of  such  action  and  of  said  plaintiff's  residence,  and 
whether  previous  application  therefor  has  been  made,  shall  be 
duly  presented  to  and  filed  with  the  clerk  of  the  municipal  court 
where  such  action  shall  be  brought  and  he  shall  not  demand  or 
receive  any  fee  whatsoever  from  the  plaintiff  or  his  agents  or 
attorneys  in  such  action,  unless  the  plamtiff  shall  demand  a  trial 
jury,  in  which  case  the  plaintiff  mnst  pay  to  the  clerk  of  the 
municipal  court  where  such  action  shall  be  pending  the  sum  of 
four  dollars  and  fifty  cents. 

L.  1882.  cb.  410,  1  1416;  L.  1887,  cb.  387. 

§45.  Wlio  may  petition  for  leave  to  prosecute  a«  a  poor 
person. 

A  person  whether  an  adult  or  infant,  who  alleges  that  he  has 
a  cause  of  action  against  another  person,  may  apply  by  petition 
to  the  court  for  leave  to  prosecute  as  a  poor  person,  and  to  have 
an  attorney  and  counsellor  assigned  to  conduct  his  action. 

C.  c.  P.,  1468, 

« 

1 46.  Contents  of  petition. 

The  petition  must  state: 

1.  The  nature  of  the  action  brought  or  intended  to  be  brought 

2.  That  the  applicant  is  not  worth  one  hundred  dollars,  besides 
the  wearing  apparel  and  furniture  necessary  for  himself  and  his 
family,  and  the  subject  matter  of  the  action  and  whether  he 
has  made  any  previous  application  for  leave  to  sue  as  a  poor 
person.    It  must  be  verified  by  the  applicant's  affldaylt,  u&leH 
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the  applicant  is  an  infant  under  the  a^e  of  fourteen  years,  and 
in  that  case  by  tho  affidavit  of  his  guardian  appointed  in  Bald 
action,  and  supported  by  a  certificate  of  a  counsellor  at  la^r  to 
the  effect  that  he  has  examined  the  case  and  is  of  the  opinion 
that  the  applicant  has  a  good  cause  of  action.  The  petition  mar. 
however,  be  verified  before  the  clerk  or  assistant  clerk  of  said 
municipal  court  in  the  district  in  which  the  action  is  broui^ht, 
and  the  certificate  of  said  clerk  or  assistant  clerk,  that  he  has 
inquired  into  the  facts  of  the  case  and  that  in  his  opinion  the 
plaintiff  has  a  prima  facie  cause  of  action,  shall  hare  tbe  same 
force  and  effect  as  the  certificate  of  an  attorney, 
C.  c.  P.,  §  459. 

§47.  Order  and  petition  to  be  filed}  trlien  connsel  «•- 
■Ifirned. 

The  court  to  which  the  petition  is  presented,  if  satisfied  of  the 
truth  of  the  facts  allegred,  and  that  the  applicant  has  a  pood 
cause  of  action,  may,  by  order,  which  may  be  endorsed  on  peti- 
tion, admit  him  to  prosecute  as  a  poor  person,  and  where  there 
is  a  certificate  of  a  counsellor  at  law,  as  prescribed  in  the  last 
section,  may  assign  to  him  an  attorney  and  counsel  to  prosecute 
his  action,  who  must  act  therein  without  eompematioB.  Such 
petition  and  order  must  be  filed  with  the  clerk  of  the  coort  in 
the  district  In  which  the  action  is  brought. 

c.  c.  P.,  |4aa 

S  48.  "When  leitve  may  be  annnUed* 

If  the  person  so  admitted  is  guilty  of  deception  in  the  petition 
or  of  improper  conduct  in  the  prosecution  of  the  action,  or  of 
wilful  or  unnecessary  delay,  the  ct)urt,  may  in  its  discretion. 
annul  the  order,  admitting  him  to  prosecute  as  a  poor  person: 
and  he  shall  thereafter  be  deprived  of  all  the  privileges  conferred 
thereby. 

C.  O.  P..  I  462. 


149.  Wlten  defendant  aaay  defend  am  m  poor  person,  et 
eetera. 

A  defendant  in  an  action  in  said  conrt  may  petition  the  court 
in  which  the  action  is  pending  for  leave  to  defend  the  action  as 
a  poor  person,  and  to  have  an  attorney  and  counsellor  assigned 
to  conduct  his  defense;  as  follows: 

1.  By  an  oral  application  made  in  open  court,  by  defendant,  on 
the  return  day,  and  a  statement  under  oath,  of  the  same  matters, 
respecting  his  ability  as  are  required  to  be  contained  in  a  petition 
for  loave  to  prosecute  as  a  po<:)r  person;  or 

2.  By  a  petition  verified  before  the  clerk  or  assistant  clerk, 
accompanied  by  his  certificate  relating  to  the  de^fense  in  the  same 
manner  as  prescribed  in  section  forty-two  of  this  act;  or  • 

.S.  By  a  verified  petition  supported  by  a  certificate  of  a  coun- 
sellor at  law  relating  to  the  defense,  in  the  same  manner  as  pre- 
scribed in  section  forty-two  of  this  act. 

O.  C.  P.,  SI  403,  464. 

i  KO.  Defendant's  order.' 

The  court  to  which  fhe  application  is  made  or  petition  Is  pre- 
sented as  prescribed  in  the  last  sortion,  if  satisfiea  of  the  truth 
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of  the  facts  stated  as  to  defendant's  ability,  and  that  the  appli- 
cant has  a  good  defense  if  proved  on  the  trial,  may,  by  order, 
admit  him  to  defend  as  a  poor  person  and  may  assign  counsel  to 
condnct  hfs  defense,  or  may,  in  case  of  TeriAed  pleadings,  direct 
the  clerk  or  assistant  clerk  of  said  court,  to  prepare  and  file  an 
answer,  yerified  before  him  by  defendant,  or  may  assign  a  comn- 
sellor  at  law  present  in  court  to  prepare  and  file  an  answer  which 
may  be  verified  before  tfae  derk  or  assistant  clerk  of  said  court. 
[New.] 

8  61.  LeaTe  may  be  annulled  an  In  case  of  plaintiff. 

The  provisions  relating  to  an  order  to  be  made  upon  an  appli- 
cation for  leave  to  prosecute  as  a  poor  person  and  the  proceed- 
ings subsequent  thereto  apply  to  an  order  and  subsequent  pro- 
ceedings upon  an  application  for  leave  to  defend  as  a  poor  person. 

a  a  P.,  i  466. 

S  02.  Appeal  vrhere  plaintiff  or  defendant  poor  person. 

An  order  made  as  prescribed  in  this  article,  does  not  authorize 
the  petitioner  to  take  or  maintain  an  appeal  as  a  poor  person; 
but  where  an  appeal  is  taken  by  the  adverse  party  the  order  is 
applicable  in  favor  of  the  petitioner  as  respondent  in  the  appeal. 

c.  c.  P..  1 4ee. 

1  58.  Costs  In  favor  of  petitioner. 

Where  costs  are  awarded  in  favor  of  a  person  who  had  been 
admitted  to  prosecute  or  defend  a«  a  poor  penmii  as  ^prescribed 
in  this  article,  they  must  be  paid  over  to  his  attorney,  when  col- 
lected from  the  adverse  partv  and  distributed  among  the  attor- 
neys and  counsel  assigned  to  the  poor  person,  as  tke  omirt  directs. 

O.C.P..I««I.  j^ 
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TITLB  III« 

ProTisiomd  remadlM;  ajid  actions  to  foredoM  a  lien,  on 

chattel. 

Article  1.  Order  of  arrest. 

2.  Attachment. 

3.  Beplcyln. 

4.  Action  to  forecloae  a  Hen  on  a  chatteL 

ARTICLES  FIRST. 

Order  of  arrest. 

Sec.  60.  Proceu  to  be  eerred  by  marthal. 

56.  In  what  cases  order  of  arrest  to  be  grsnted. 

57.  Affldarit  and  undertahlnfi:  upon  granting. 

68.  What  to  direct. 

69.  Papers  to  be  dcllTered  to  arrested  person;  proceedings  thereupon. 
00.  Proceedings  In  case  Justice  la  a  witness. 

61.  Plaintiff  to  be  notified  of  arrest. 

62.  Ball  or  deposit  before  return. 

63.  Ball  may  be  examined. 

64.  Bail  or  deposit  after  return. 

65.  When  and  how  defendant  to  remain  in  custody. 

66.  Doty  of  marshal- 

67.  Undertaking  by   arrested   defendant  on   applying   for   adJoommenL 

68.  Motion  to  discharge  from  arrest. 

69.  Privilege  from  arrest. 

70.  Sections  applicable  as  to  undertakings,  et  cetera. 


S  60.  Prooess  to  be  serred  by  mar«bal« 

An  order  of  arrest,  warrant  of  attachment  or  reqaisition  to 
replevy,  issued  by  or  out  of  the  municipal  court  of  the  city  of 
New  York,  shall  be  seryed  and  executed  by  a  marshal  of  the  city 
of  New  York. 

L.  1889;  eh.  410. 1 1303. 


I  se.  [Am'd,  1908.]  In  ^rbat  ca«e«  order  of  arrest  to  be 
irrsiBted. 

An  order  to  arrest  the  defendant  must  or  may  be  s^ranted, 
directed  to  any  marshal  of  said  city,  in  the  following  cases,  but 
no  female  can  be  arrested  except  for  a  wilful  injury  to  person  or 
property: 

1.  In  an  action  for  the  recovery  of  damages,  in  a  cause  of 
action  not  arising  on  contract,  when  the  defendant  is  not  a  resi- 
dent of  the  city  of  New  York,  or  is  about  to  remove  therefrom, 
or  when  the  action  is  for  a  wilful  injury  to  person  or  property. 

2.  In  an  action  for  a  fine  or  penalty,  or  for  money  or  property 
embezzled  or  wrongfully  misapplied  or  converted  to  his  own  use 
by  a  public  officer,  or  an  officer  of  a  corporation,  or  an  attorney, 
factor,  broker,  agent  or  clerk,  in  the  course  of  his  employment  as 
such,  or  by  any  other  person  acting  in  a  fiduciary  capacity. 

3.  Where  the  defendant  has  been  guilty  of  a  fraud  in  contract- 
ing the  debt,  or  incurring  the  obligation  for  which  the  action  is 
brought,  or  in  concealing  or  disposing  of  the  property,  for  the 
taking,  detention,  or  conversion  of  which  the  action  is^  brought, 
except  that  no  order  of  arrest  shall  be  granted  in  an  action  spneci- 
fied  in  this  subdivision  where  the  debt  contracted  or  the  obliga- 
tion incurred  over  all  payments  and  set-offs  or  the  property 
taken,  obtained  or  converted,  amounts  to,  or  is  valued  at  one 
hundred  dollars,  or  loss. 

4.  When  the  defendant  has  removed,  concealed,  or  disposed  of 
bit  property,  or  is  about  to  do  so,  with  the  intent  to  defraud  his 
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creditors,  except  that  so  order  shall  be  granted  in  such  an  action 
unless  the  plaintiff's  claim  or  demand  over  all  payments  and  set- 
offs exceeds  one  hundred  dollars. 
L.  1889.  oh.  410, 1 1804;  L.  1908,  oh.  156.    In  effect  AprU  8, 1906. 

8  5T.  AllldaTit  and   undertakiiiflr  upon  ffranttnar* 

Before  ap  order  of  arrest  shall  issue,  the  party  applying  must 
prove  to  the  satisfaction  of  the  court,  by  the  affidavit  of  himself 
or  some  other  person,  the  facts  on  which  the  application  is 
founded,  and  the  amount  of  his  debt  or  claim  over  all  payments 
and  set-offs.  The  plaintiff  must  also  execute  and  deliver  to  the 
clerk  of  the  court,  in  the  district  in  which  the  action  is  brought, 
a  written  undertaking  approved  by  the  court,  with  such  approval 
endorsed  thereon,  with  sufficient  surety  or  sureties,  to  the  effect 
that  if  the  defendant  recbver  judgment  the  plaintiff  will  pay  to 
him  all  costs  and  extra  costs  that  may  be  awarded  to  the 
defendant,  and  all  damages  which  he  may  sustain  by  reason  of 
the  arrest  not  exceeding  the  sum  specified  in  the  undertaking, 
which  must  be  double  the  amount  claimed.  But  the  proof  and 
security  required  by  this  section  shall  not  be  necessary  where 
the  order  of  arrest  is  issued  for  the  violation  of  a  by-law  or 
ordinance  of  the  city  of  New  York,  or  for  the  recovery  of  a  pen- 
alty or  a  forfeiture  under  the  statutes  of  this  state,  where  the 
city  of  New  York  or  any  department  of  the  government  of  said 
city  authorized  by  statute  to  maintain  an  action,  or  of  the  people 
of  the  state  of  New  York  are  plaintiffs. 

L.   1882,  cb.  410,   >  1306. 

I  58.  WbRt  to  direct. 

An  order  of  arrest,  must  direct  that  the  summons  accompany- 
ing it  be  made  returnable  immediately  upon  the  arrest  of  the 
defendant,  and  it  must  specify  a  sum  in  which  the  defendant 
may  be  let  to  ball. 

L.   1882.  ch.  410,   |  1307. 

1 69.  Papem  to  be  dellrered  to  arrested  person}  proceed- 
inv«  thereupon. 

The  marshal,  upon  arresting  the  defendant,  by  virtue  of  such 
an  order,  must  at  the  same  time,  serve  upon  him  the  summons, 
and  also  a  copy  of  the  order  of  arrest,  and  of  the  papers  upon 
which  it  was  granted.  He  must  forthwith  bring  the  defendant 
before  the  court,  in  the  district  in  which  the  action  is  brought, 
if  the  court  is  then  in  session;  otherwise  unless  bail  is  given,  as 
prescribed  in  section  sixty -two  of  this  act,  he  must  take  the 
defendant  to  the  jail  of  the  county  in  which  the  district  where 
the  action  is  brought  is  situate,  for  the  confinement  of  prisoners 
in  civil  causefi.  The  keeper  thereof  must  confine  the  defendant 
therein.  On  the  next  day  thereafter  when  said  court  is  in  ses- 
sion, the  marshal  must  take  the  defendant  from  the  jaO  and 
bring  him  before  the  court. 

L.  1882,  eta.  410,  §  1808. 

SOO.  Proeeedtnirs  In  ease  Insttce  Is  a  ^rttneMk 

If  it  be  made  to  appear  by  the  affidavit  of  the  defendant  to  the 
satisfaction  of  the  justice  sitting  in  the  district  in  which  the 
action  is  brought,  that  such  justice  is  a  material  witness  in  the 
action,  the  marshal  must  immediately  take  the  defendant  before 
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the  oourt  Iti  nn  adjoining  district  named  by  said  jtiatlce,  whicb 
must  take  cof^nieance  of  the  action,  and  proceed  therein  the  aame 
ns  if  the  order  of  arrest  had  been  issued  out  of  the  court  In  the 
latter  district. 
L.    1882.   c».  410,   fl  ia09. 

gOl.  Pliilnttir  to  b«  ■ottlled  of  arrest. 

The  marshal  making  the  arrest  must  immediately  give  notice 
thereof  to  the  plaintiff,  and  endorse  on  the  order  of  arrest,  and 
subscribe  a  certificate  stating  the  time  of  serving  the  same,  and 
of  giving  notice  to  the  plaintiff. 

L.   1882.  eh.  410,   |  1310. 

I  oa.  Ball  or  depoAlt  before  return* 

The  defendant  may  give  bail,  by  delivering  to  the  manihal  a 
written  undertaking  to  the  plaintiff,  in  the  aum  specified  in  the 
order  of  arrest,  executed  by  one  or  more  snretieB,  to  the  effect 
that  the  defendant  will  attend  in  person  at  the  opening  of  the 
court  on  the  next  day  thereafter  when  It  is  there  in  seasion,  or 
he  may  deposit  with  the  marshal  the  sum  specified  in  the  order 
of  arrest.  In  either  case  the  marshal  must  forthwith  release  him 
from  custody. 

li.   1882,   ch.  410,   I  1311. 

§  68.  Ball  may  be  examined. 

Where  bail  is  given  as  prescribed  in  the  last  section,  the  officer 
taking  the  acknowledgment  of  the  undertaking  must,  if  tne  mar- 
shal so  requires,  examine  under  oath,  to  a  reasonable  extent,  the 
persons  offering  to  become  bail,  concerning  their  property  and 
their  circumstances.  The  defendant  may  give  bail,  or  make  the 
deposit,  immediately  upon  his  arrest,  at  any  hour  of  the  day  or 
night;  and  he  must  have  reasonable  opportunity  to  seek  for  and 
procure,  bail,  before  being  committed  to  jail.  Where  a  deposit 
is  made,  the  money  deposited  must,  before  the  expiration  of  the 
next  day,  thereafter,  not  being  Sunday  or  a  public  holiday,  be 
paid  by  the  marshal  into  court^  by  paying  the  same  directly  to 
the  clerk  in  the  district  in  which  the  action  Is  brought,  which 
said  deposit  shall  be  regarded  as  an  undertaking,  and  shall  have 
the  same  force  and  effect  and  no  other. 

L.   1S82,   ch.  410,   {  1512. 

f  64.  Ball  or  deposit  after  return. 

At  any  time  after  the  return  of  the  marshal,  and  before  final 
Judgment,  the  court  may  admit  a  defendant  in  custody  to  bail, 
or  allow  him  to  make  a  deposit;  and  may  direct  his  release  npon 
his  giving  bail  or  making  the  deposit  accordingly.  The  sum  to 
be  deposited  or  the  sum  specified  in  the  undertaking  of  the  bail. 
must  be  fixed,  and  the  sureties  in  the  undertaking  must  be 
approved  by  the  court,  whieh  must  be  satisfied  by  their  exam- 
ination, or  by  other  proof,  respecting  their  safficienoy.  The 
undertaking  must  be  to  the  effect  that  the  defendant  will  at  all 
times,  render  himself  amenable  to  any  mandate  which  may  be 
issued,  to  enforce  a  final  judgment  against  him  in  the  action 

U   1882,  ch.  4ia   S  1813. 
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{65.  TITben  ajid  bo'vr  defendant  to  remain  in  eastody-* 

Unless  bail  is  given,  or  a  deposit  is  made,  as  prescribed  in  the 
last  three  sections,  the  defendant  must  remain  in  the  jail  by  virtue 
of  the  order  of  arrest,  until  final  judgment  in  the  action;  and  if 
the  judgment  is  against  the  defendant,  until  the  return  of  an 
ex(?cutinn  against  property  issued  thereupon.  Bnt  the  court  must 
direct  him  to  be  brought  into  court,  at  the  time  of  the  trial;  and 
it  may  m  its  discretion,  direct  him  to  be  brought  into  court  at 
any  other  time.  In  either  case  be  must  be  taken  from  the  jail, 
and  brought  into  court  accordingly.  Nothing  in  this  section  shall 
be  so  construed  as  to  prevent  a  defendant  at  .any  time  after  judg- 
ment from  being  admitted  to  the  jnil  liberties  in  the  manner  pro- 
vided by  law,  whether  formal  execution  against  the  person  has 
issued  or  not. 

L.  168a»  ch.  410,  i  1314. 

1 6<k  Dnty  of  marahal* 

The  marshal  making  the  arrest,  or  another  marshal,  by  direc- 
tion of  the  court,  must  keep  the  defendant  in  custody,  unless  he 
shall  give  the  security  for  his  appearance,  or  until  he  is  duly  dis- 
charged by  order  of  the  court;  but  in  no  case  can  such  detention 
exceed  forty-eight  hours,  excluding  Bundajs  and  legal  holidays* 
from  the  time  of  his  first  being  brought  before  the  court,  unless 
within  that  time  the  trial  of  the  action  be  commenced,  and  for- 
mally proceeded  with,  and  resumed  without  any  interruption 
other  than  the  necessary  recess  of  the  court. 

L.    1882,   ch.  410,   fifi  1310,   1363. 

S  67*  ITndertalclnv  by  arrested  defendant  on  applying  for 
ad  J  onr  nment. 

If  the  defendant  make  application  for  an  adjournment,  or 
demand  a  jury  trial  at  the  time  he  is  brought  before  the  court, 
before  it  can  be  granted,  he  must,  unless  he  has  given  bail  or 
made  a  deposit,  execute  an  undertaking,  with  one  or  more  suffl' 
cient  sureties,  to  be  approved  by  the  court,  which  approval  mu.^t 
be  indorsed  on  the  undertaking,  to  the  effect  that  he  will  appear 
on  the  adjourned  day,  and  not  depart  until  duly  discharged 
according  to  law,  or  until  after  the  trial  and  judgment,  and  that 
he  will  surrender  himself  into  custody  if  any  execution  be  issued 
upon  the  judgment  wheq  obtained  against  him  in  the  action. 

L.    1882,   ch.  410.   §fi  1315,   1363. 

S  08.  Motion  to  dlMcharare  from  arrest. 

A  defendant,  arrested  as  prescribed  in  this  article,  may,  with- 
out notice,  upon  the  appearance  of  the  plaintiff  before  the  court,, 
or  at  any  time  afterwards  before  judgment,  upon  two  days*  notice 
given  i)ersonally  to  the  plaintiff,  or  to  his  agent  or  attorney  who 
appeared  for  him  before  the  court,  apply  to  the  court  for  an  order, 
discharging  him  from  arrest.  The  application  may  be  founded 
upon  the  papers  upon  which  the  order  of  arrest  was  granted,  and 
upon  the  complaint,  if  it  has  been  made.  The  court  must  grant 
the  application,  where  it  appears  that  the  case  is  not  within  the 
provisions  of  section  fifty-six  of  this  act.  The  court  must  also, 
upon  the  defendant's  application,  grant  an  order  discharging  him 
from  arrest,  if  the  plaintiff  fails  to  take  out  an  execution,  apon 
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."  jddgneiit  in  his  favor,  before  the  ezpiratfon  of  twenty-foiM 
JMmrs  after  he  is  entitled  thereto. 

O.  O.  P.,  S  2801. 

1 68.  PrtT'lleve  from  arrest. 

This  article  does  not  abridge  or  otherwise  affect  a  priTilefre 
from  arrest  given  bJ  i&w,  or  a  right  of  action  for  the  breach 
thereof.  A  privileged  person  Is  entitled  to  be  discharged  from 
arrest,  by  the  order  of  the  court  before  which  he  is  brought, 
upon  proof,  by  affidavit,  of  the  facts  entitling  him  to  a  discharge; 
or  he  may  apply  for  and  obtain  an  order  for  his  discharge,  as 
prescribed  in  section  five  hundred  and  sixty-four  of  the  code  of 
civil  procedure. 

C.  C.  p.,  fi  2904. 


8  70.  SectioBM  applicable  as  to  uiidertaktiivsy  et  eetei 

Sections  one  hundred  and  six  to  one  hundred  and  ten  of  this 
revision  inclusive  and  sections  one  hundred  and  twenty-seven  and 
one  hundred  and  twenty-eight,  in  so  far  as  they  relate  to  under- 
takings, sureties  and  justification,  apply  to  proceedings  under 
this  title,  and  the  exceptions  to,  and  examination  of,  sureties, 
whether  on  undertaking,  or  bail,  may  be  made  and  conducted, 
by  the  adverse  party,  as  prescribed  therein. 
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ARTICIiS:  SBCOHD. 

Attachment, 

See.  78.  When  maj  be  granted. 

14.  Whet  must  be  ebown  to  procure  wemnt. 
7S.  Contents  of  warrant. 
78;  Undertaking. 

77.  -How  warrant  to  bo  executed. 

78.  Attachment,  bow  levied. 

79.  Oertlflcate  of  defendant's  Interest  to  be  fnmlabed. 

80.  Person  refusing  oertlflcate  may  be  examined. 

81.  Marshal  may  maintain  action. 

82.  When  attachment  discharged,  et  cetera.    Property  to  be  restored  tt 

defendant. 
88.  Senrlce  of  summons  and  warrant  of  defendant. 

84.  Undertaking  of  defendant. 

85.  Claim  by  third  person;  bond  and  dellrery  thereupon. 
88.  Judgment  upon  bond. 

87.  Action  upon  undertaking  where  warrant  Is  Tacated. 

88.  Return  by  marshal  attaching. 

89.  Application  to  vacate  or  modify  warrant  of  attachment. 

90.  Effect  of  racatlng  warrant. 

91.  Judgment  where  property  has  been  attached. 

92.  Sections  applicable  aa  to  undertaking,   et  cetera. 

t  78.  Attachment,  "wlien  may  be  arrant ed. 

A  warrant  of  attachment  against  the  i)roperty  of  one  or  more 
defendants  must  be  granted,  upon  the  application  of  the  plaintiff, 
as  hereinafter  prescribed,  in  an  action  upon  one  or  more  of  the 
following  causes  of  action: 

1.  Upon  a  judgment. 

2.  Breach  of  a  contract,  express  or  implied. 

3.  Wrongful  conversion  of  personal  property. 

4.  Any  other  injury  to  personal  property,  in  conseqaenoe  of 
negligence,  fraud  or  misconduct. 

L.   1882,  ch.   410,  I  1316. 

I  74.  'What  mnnt  be  nhow^n  to  proenre  'warrant. 

To  entitle  the  plaintiff  to  such  a  warrant,  he  must  show,  by 
affidavit,  to  the  satisfaction  of  the  court,  as  follows: 

1.  That  a  sufficient  cause  of  action  exists  against  the  defend- 
ant to  recover  damages  for  one  or  more  causes  specitied  in  the 
last  section.  If  the  action  is  upon  a  judgment,  or  to  recover  for 
breach  of  a  contract,  the  affidavit  must  show  that  the  plaintiff 
is  entitled  to  recover  a  sum  stated  therein,  over  and  above  all 
counterclaims  known  to  him. 

2.  That  the  defendant  is  either  a  foreign  corporation,  or  not 
a  resident  of  the  state;  or,  if  the  defendant  is  a  natural  person, 
and  a  resident  of  the  state,  that  he  has  departed,  or  is  about  to 
depart  from  the  county  where  he  last  resided,  to  a  place  outside 
the  city  of  New  York,  with  intent  to  defraud  his  creditors,  or  to 
avoid  the  service  of  a  summons,  or  keeps  himself  concealed, 
with  the  like  intent;  or  if  the  defendant  is  a  natural  person,  or 
a  domestic  corporation,  that  he  or  it  has  removed,  or  is  about 
to  remove  property  from  the  county  where  the  defendant,  being 
a  natural  person,  last  resided,  or  being  a  corporation,  has  kept 
its  principal  office,  to  a  place  outside  of  the  city  of  New  York, 
with  intent  to  defraud  his  or  its  creditors,  or  has  assigned,  dis- 
posed of,  or  secreted,  or  is  about  to  assign,  dispose  of,  or  secrete 
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property,  with  the  like  intent;  or  where  for  the  purpose  of  pro- 
curing credit  or  the  extension  of  credit,  the  defendant  has  mado 
a  false  statement  in  writing,  under  his  own  hand  and  signature, 
or  under  the  hand  and  signature  of  a  duly  authorized  a^ent, 
made  with  his  knowledge  and  acquiescence,  as  to  his  financiai 
responsibility  or  standing.  Or  that  the  defendant  being  a  natural 
person  of  full  age,  and  a  resident  of  the  state,  has  been  continu- 
ously without  the  United  States  for  the  space  of  six  months  or 
more,  immediately  before  the  application  and  either  that  he  has 
not  made  a  designation  of  a  person  upon  whom  to  serve  a  sum- 
mons in  his  behalf  as  prescribed^  in  section  four  hundred  and 
thirty  of  the  code  of  civil  procedure,  or  that  service  upon  the 
person  so  designated  cannot  be  made,  with  due  diligence,  in  the 
county  where  the  person  making  the  designation  resides.  The 
affidavit  must  be  filed  in  the  office  of  the  clerk  of  the  court,  in 
the  district, in  which  the  action  is  brought  when  the  warrant  is 
issued. 

L.   1882,  cb.   410,  f  1317. 

g  76.  Contents  of  Tvarrant. 

The  warrant  must  be  granted  by  the  court  at  the  time  when  the 
summons  is  issued,  and  must  be  issued  by  the  clerk  of  the  court 
in  the  district  in  which  the  action  is  brought,  and  it  must  be 
indorsed  upon  or  annexed  to  the  summons.  It  must  be  subscribed 
by  the  clerk,  and  must  briefly  recite  the  ground  of  the  attachment. 
It  must  require  the  marshal,  to  whom  the  summons  is  delivered. 
to  attach  on  or  before  a  day  specified  therein,  which  must  be  at 
least  six  days  before  the  return  of  the  summons,  and  safely  to 
keep,  as  much  of  the  defendant's  personal  property,  within  the 
city  of  New  York,  as  will  satisfy  the  plaintlff*s  demand,  with  the 
costs  and  expenses  and  to  make  return  of  his  proceedings  thereon 
to  the  court  at  the  time  when  the  summons  is  returnable.  The 
amount  of  the  plaintiff's  demand  must  be  specified  in  the  war- 
rant as  stated  in  the  affidavit.  Nothing  in  Uiis  section  shall  be 
construed  to  prevent  a  valid  warrant  of  attachment  issuing  in  a 
proper  case  against  a  non-resident  of  the  city  of  New  York. 

L.    1882,  ch.    410,  f  1318. 

ITO.  IJndertaklnsr. 

Before  granting"  the  warrant,  the  court  must  require  a  written 
undertaking  to  the  defendant,  on  the  part  of  the  plaintiff,  with 
one  or  more  sureties,  npprove<i  by  the  court,  to  the  eTtect  that,  if 
the  (lefeiidnnt  recovers  judgment,  or  the  warrant  of  attachment 
is  vacated,  the  plaintiff  will  pay  all  costs  which  may  be  awarded 
to  the  defendant,  and  nil  damages  which  he  may  sustain  by  rea- 
son of  the  attachment,  not  exceeding  the  sura  specified  in-  the 
undertaking,  which  must  be  at  least  twice  the  amount  of  the 
plaintiff's  demand,  as  state<l  in  the  warrant,  and  in  no  case  less 
than  two  hundred  dollars,  and  that  if  the  plaintiff  recovers  judg- 
ment, he  will  pay  to  the  defendant  all  money  received  by  him 
from  property  taken  by  virtue  of  the  warrant  of  attachment,  or 
upon  any  bond  given  therefor,  over  and  above  the  amount  of  the 
judgment  and  interest  thereupon. 

L.   1882,  cb.   410,   $  1319. 
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V  |TT«  HoffT  vrnmukt  to  be  «xe«iited« 

n:  The  marshal  to  whom  the  warrant  of  attachment  la  deliyered 

er  must  execute  It  at  least  six  days  before  the  return  day  of  the 

I .  summons,  by  levying  upon  so  much  of  the  property  of  the  defend- 

er ant  hereinafter  mentioned,  as  will  satisfy  the  plaintifiTs  demand 

:t'  with  costs  and  expenses  and  must  safely  keep  the  same  to  be 

disposed  of  as  prescribed  in  this  title  and  must  immediately  make 
an  inventory  thereof  statins  therein  the  estimated  value  of  ouch 
:  article  or  item.    Such  levy  can  be  made  on  the  following  property: 

1.  Goods  and  chattels  of  the  defendant  found  in  the  city  of 
New  York  not  exempt  from  levy  and  sale  by  virtue  of  an  execu- 
tion including  money  and  bank  notes. 

2.  The  rights  or  shares  which  the  defendant  has  in  the  stock 
of  an  association  or  corporation  having  a  place  of  business  in  the 
city  of  New  York,  together  with  the  interest  and  profits  thereon, 
and  the  marshal^s  certificate  of  the  sale  thereof  entitles  the  pur- 
chaser to  the  same  rights  and  privileges,  with  respect  thereto, 
which  the  defendant  had,  when  tney  were  so  attached. 

3.  Causes  of  action  ariaing  upon  contract,  including  bonds, 
promissory  notes,  or  other  instruments  for  the  payment  of  money 
only,  negotiable  or  otherwise,  whether  past  dne,  or  yet  to  become 
due,  executed  by  a  corporation,  or  by  a  private  person,  either 
within  or  without  the  state,  which  belong  to  the  defendant,  and 
are  found  within  the  city,  and  the  levy  of  the  attachment  there- 
upon is  deemed  a  levy  upon,  and  a  seizure  and  attachment  of, 
the  debt  represented  thereoy. 

L.  1382,  cb.  410,  ft  1820;  C.  a  P.,  U  147,  148. 

I  78.  Attaelinient,  hew  levied. 

A  levy  under  a  warrant  of  attachment  upon  personal  property 
capable  of  manual  delivery,  including  a  bond,  a  promissory  note, 
or  other  instrument  for  the  payment  of  money,  must  be  made  by 
taking  the  same  into  the  marshal's  actual  custody.  He  must 
thereupon,  without  delay,  deliver  to  the  person  from  whose  pos- 
session the  property  is  taken,  if  any,  a  copy  of  the  warrant,  and 
of  the  affidavits  upon  which  it  was  granted,  tlpon  other  personal 
property,  it  must  be  made  by  leaving  a  certiflea  copy  of  the  war- 
rant and  a  notice  showing  the  property  attached,  with  the  person 
holding  the  same;  or  If  it  consists  of  a  demand,  other  than  as 
specified  in  this  secUou  with  the  person  against  whom  it  exists 
or,  if  it  consists  of  rights  or  shares  in  the  stock  of  an  association 
or  corporation,  or  interests  or  profits  thereon,  with  tlie  president, 
or  other  head  of  the  association  or  corporation,  or  the  secretary, 
cashier,  or  managing  agent  thereof, 
c.  o.  P.,  1 64». 

179*  Certlfloate  of  defenaaAi**  Interest  to  be  farnishedl. 

Upon  the  application  of  a  marshal,  holding  a  warrant  of  attach- 
ment, the  president  or  other  head  of  an  association  or  corpora- 
tion, or  the  secretary,  cashier,  or  managing  agent  thereof,  or  a 
debtor  of  the  defendant,  or  a  person  holding  property,  including 
a  bond,  promissory  note,  or  other  instrument  for  the  payment  of 
money*  belonging  to  the  defendnnt.  must  furnish  to  the  mnrsha'. 
a  certificate,  under  his  hand,  spocifying  the  rights  or  number  of 
shares  of  the  defendant,  in  the  stock  of  the  association  or  corpo- 
ration, with  lUl  dividends  declared,  or  encumbrances  thereon,  or 
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the  amount,  nature  and  descriptioa  of  the  property,  held  for  the 
benefit  of  the  defendant,  or  of  the  defendant's  interest  in  property 
«(o  held,  or  of  the  debt  or  demand  owing  to  the  defendant,  as  the 
case  requires. 

C.  C.  p.,  f  660. 


I 


S80.  Person  vefnstaar  eertilloate  may  Ibe  ezaastned. 

If  a  person,  to  whom  application  is  jnade,  and  prescribed  in  the 
last  section,  refuses  to  give  such  a  certificate;  or  if  it  is  made  to 
appear  by  affidavit,  to  the  satisfaction  of  the  conrt,  that  there  is 
reason  to  suspect  that  a  certificate  giyen  by  him  is  untrue,  or 
that  it  fails  fully  to  set  forth  the  facts,  required  to  be  shown 
thereby,  the  court  may  make  an  order,  directing  him  to  attend, 
at  a  specified  time,  at  the  court  in  the  district  in  which  the  action 
is  brought,  and  submit  to  an  examination,  under  oath,  concerning 
the  same, 
c.  c.  P.,  I  661. 

I  81*  Marshal  may  maintain  aistflon* 

The  marshal  must,  subject  to  the  direction  of  the  court,  collect 
and  receive  all  debts,  effects,  and  things  in  action  attached  by 
him.  He  may  maintain  any  action  or  special  proceeding  in  his 
own  name  or  in  the  name  of  the  defendant,  which  is  necessary, 
for  that  purpose,  or  to  reduce  to  his  actual  possession  an  article 
of  personal  property,  capable  of  manual  delivery,  but  of  which  he 
has  been  unable  to  obtain  possession,  and  he  may  discontinue 
such  an  action  or  special  proceeding,  at  such  time  and  on  such 
terms,  as  the  court  directs. 

C.  0.  P..  I  666,  subd.  1. 

{ 82.  "Wlien  attaclinient  dlseharved,  et  eetera,  property 
to  be  restored  to  defendant. 

Where  a  warrant  of  attachment  or  a  writ  of  replevin  is  vacated. 
or  annulled,  or  an  attachment  is  discharged,  upon  the  application 
of  the  defendant,  the  marshal  must,  except  in  a  case  where  it  is 
otherwise  expressly  prescribed  by  law,  upon  an  order  made  by 
the  court  to  that  effect,  deliver  over  to  the  defendant,  or  to  the 
person  entitled  thereto,  upon  reasonable  demand,  and  upon  pay- 
ment of  all  costs,  charges  and  expenses,  legally  chargeable  by  the 
marshal,  all  the  attached  personal  property  remaining  in  his 
hands,  or  that  portion  thereof,  as  to  which  the  attachment  is 
discharged;  or  the  proceeds  thereof,  if  it  has  been  sold  by  him. 

C.  C.  p.,  I  700. 

188.  Service  of  summons  and  warrant  on  defendant. 

The  marshal  must,  immediately  after  making  inventory,  and 
at  least  six  days  before  the  return  day  of  the  summons,  serve  the 
wmmmons,  together  with  the  warrant  of  attachment  and  inven- 
tory, upon  the  defendant,  by  delivering  to  him  personally  a  copy 
of  each,  if  he  can.  with  reasonable  diligence,  be  found  within  the 
city,  or  if  he  cannot  be  so  found,  by  leaving  a  copy  of  each,  cer- 
tified by  the  marshal  at  the  last  place  of  residence  of  the  defend- 
ant in  the  city,  with  a  person  of  suitable  age  and  discretion,  or 
If  such  person  cannot  be  found  there,  by  posting  them  on  Ae 
outer  door,  and  also  depositing  another  copy  of  each  in  the  post- 
ofllce.   inclosed  in  a  sealed  post-paid  wrapper,  directed  to  the 
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defendant  at  his  residence;  or  if  the  defendant  has  no  place  of 
residence  in  the  city,  by  deliTering  them  to  the  person  in  whose 
possession  the  property  attached  is  found. 

L.  1882,  cb.  410,  I  1S21. 

8  84.  Uadertaklnv  by  defendfljit. 

The  defendant,  or  his  attorney,  or  agent  in  his  behalf,  may,  at 
any  time  before  judgment  is  rendered  in  the  action,  execute  and 
deliver  to  the  marshal  an  undertaking  to  the  plaintiff  in  a  sum 
specified  therein,  at  least  twice  the  value  of  the  property  attached, 
as  stated  in  the  inventory,  with  one  or  more  sureties,  approved 
by  the  marshal  or  by  a  justice  of  the  court,  and  to  the  effect,  that 
if  the  judgment  is  rendered  against  the  defendant  and  an  exe- 
cution is  issued  thereupon,  within  six  months  after  the  giving  of 
the  undertaking,  the  property  attached  sball  be  produced  to 
satisfy  the  execution.  Thereupon  the  marshal  must  deliver  the 
property  to  the  defendant. 

L.  1882,  ch.  410»  >  1822. 

1 8S.  Glaim  hy  tUrd  person  |  bond  And  dellrer^  tbere- 
npon. 

If  a  person,  not  a  party  to  the  action,  claims  any  property 
attached,  which  is  not  reclaimed  by  the  defendant,  as  prescribed 
in  the  last  section,  he  may,  at  any  time  after  the  seizure  and 
before  execution  is  issued  upon  a  judgment  rendered  in  the 
action,  execute  and  file  with  the  clerk  a  bond  to  the  plaintiff, 
with  one  or  more  sureties  approved  by  the  marshal  or  by  a 
justice,  in  a  penalty  at  least  twice  the  value  of  the  property 
daim^,  and  conditioned  that,  in  an  action  upon  the  bond  to 
be  commenced  within  three  months  thereafter,  the  claimant  will 
establish  that  he  T^tis  the  general  owner  of  the  property  claimed 
at  the  time  of  the  seizure;  or  if  he  fails  so  to  do,  that  he  will 
pay  to  the  plaintiff  the  value  thereof,  with  interest.  The  mar- 
shal must  thereupon  deliver  the  property  claimed  to  the  claimant. 

L.  1882.  ch.  410,  >  1328. 

8  86.  Judflrment  vpon  bond. 

A  judgment  for  the  plaintiff,  in  an  action  upon  a  bond,  given 
as  prescribed  in  t!;e  last  section,  must  award  to  him  the  value  of 
the  property  seized  and  delivered  to  the  claimant,  with  interest 
thereupon  from  the  time  of  the  delivery.  If  the  amount  so  recov- 
ered exceeds  the  amount  which  the  plaintiff  recovers  in  the 
action  in  which  the  warrant  of  attachment  was  issued,  he  is 
liable  to  the  defendant  in  that  action  for  the  excess. 

L.  1882,  cb.  410,  >  1824. 

I  87.  Action  npbn  undertaking  vrbere  warrant  in  racated. 

If  the  warrant  of  attachment  is  vacated  or  annulled,  the 
defendant  may  maintain  an  action,  upon  the  bond  and  under- 
taking specified  in  the  last  two  sections,  in  his  own  name,  in  the 
same  manner  and  with  the  like  effect  as  the  plaintiff  might  have 
done  if  the  warrant  had  remained  in  full  force. 
L.  1882,  ch.  410,  {  132B. 
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I  H8.  Retarn  by  marsliAl  Attaclitnflr* 

The  marshal  executing  the  warrant  of  attachment  mnst,  at  the 
time  when  and  the  place  where  it  is  returnable,  make  a  return 
thei^to,  under  his  hand,  stating  ail  his  proceedings  thereupon, 
lie  must  deliver  to  the  clerk,  with  the  return,  each  bond  or 
undertaking  delivered  to  hira,  pursuant  to  any  oX  the  foreipoing 
provisions  of  this  article,  and  a  copy  certified  by  him,  of  the 
inventory  of  the  property  attached.  The  return  must  state  the 
manner  iu  which  the  warrant  and  inventory  w^ere  served,  and, 
if  they  were  served  otherwise  than  by  delivering  a  copy  thereof 
to  the  defendant  personally,  the  reason  therefor,  and  the  name 
of  the  person  to  whom  the  copy  was  delivered,  unless  his  name 
is  unknown  to  the  marshal;  in  which  case  the  return  must 
describe  him  so  as  to  identify  him,  as  nearly  aa  may  be. 

L.  1882,  cb.  410,  I  1829. 

f  89.  Application  to  -vacate  or  modlffr  warrant  of  attaolt- 
ment. 

A  defendant,  whose  property  has  been  attached,  may,  upon  the 
return  of  the  summons,  or  before  such  retarn  on  written  notice 
of  at  least  twenty-four  hours  to  the  plaintiff  or  his  attorney, 
apply  to  the  court  out  of  which  the  warrant  of  attachment  issued 
to  vacate  or  modify  it,  or  to  increase  the  plaintiff's  security. 
Such  an  application  may  be  founded  upon  the  papers  upon  which 
the  warrant  was  granted;  or  upon  proof,  by  affidavit,  on  the  part 
of  the  defendant,  or  upon  both.  If  it  is  founded  upon  proof  on 
the  part  of  the  defendant,  it  may  bo  opposed  by  new  proof,  by 
aflldavit,  upon  the  part  of  the  plaintiff,  tending  to  sustain  any 
ground  for  the  attachment,  recited  in  the  warrant,  but  no  other. 
The  court  may,  upon  the  return  of  the  summons,  or  at  any  other 
time  to  which  the  action  is  adjourned,  vacate  tiie  warrant  of 
Rtturhment  upon  his  own  motion,  if  he  deems  the  papers  upon 
which  it  was  granted  insufficient  to  authorize  it. 

L.  1882,  Ob.  410,  S  1327. 

§  OO.   EITect  of  vacating  warrant. 

Vacating  the  warrant  of  attachment  does  not  affect  the  juris- 
diction of  the  court  to  hear  and  determine  the  action,  where  the 
defendant  has  appeared  generally  in  the  action;  or  where  the 
summons  was  served  personally  upon  him,  or  where  judgment 
may  be  taken  against  him,  as  being  indebted  jointly  with  another 
defendant,  who  has  been  thus  summoned  or  has  thus  appeared. 
In  every  other  case  the  justice  who  vacates  a  warrant  of  attach- 
ment against  the  property  of  a  defendant  must  dismiss  the  action 
as  to  him. 

L.   1882,  ch.   410,  I  1328. 

t 

8  01.  Judsnicnt  wbcre  property  lias  lieen  attaobeiL. 

Where  the  defendant  has  not  appeared,  and  the  summons  has 
not  beou  personally  s<*rvod  upon  him,  and  property  of  the  defend* 
ant  has  been  duly  attached  by  virtue  of  a  warrant  which  has  not 
been  vacated,  the  court  mnst  proceed  to  hear  and  determine  the 
action;  but  in  an  action  subsennently  brought,  the  judgment  is 
only  presumptive  evidence  of  the  indebtedness,  and  the  defend- 
ant is  not  barred  from  any  counterclaim  against  tha  plaintiff. 
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The  execution,  issued  upon  a  judgment  so  rendered,  must  require 
th^  marshal  to  satisfy  it  out  of  the  property  so  attached,  without 
containing  a  direction  to  satisfy  it  out  of  any  other  property. 

L.  1882,  cb.  410,  |  1329. 

9  92.  SectlOBA  applicable  an  to  vndertalctnv,  et  eetera. 

Sections  one  hundred  and  six  to  one  hundred  and  ten  of  this 
reyision,  Indasive,  and  sections  one  hundred  and  twenty-seven 
and  one  hundred  and  twenty-eight,  in  so  far  as  they  relate  to* 
undertakinjr.  sureties  and  justification,  apply  to  proceedings  nndor 
this  title,  and  the  exceptions  to,  and  examination  of,  sureties, 
whether  on  undertaking,  or  bail,  may  be  made  and  conducted  '^y 
the  adverse  party,  as  prescribed  therein. 
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article:  third. 

Replevin, 

96.  Affldarit  and  nndertaklnir  by  plaintiff. 

97.  Affidavit  tberefor,   before   commencement  of  action. 
08.  Where  aeveral  chattels  arc  to  be  replevied. 

00.  Plaiutiff'8  andertaking  for  replevin. 

100.  When  agent,  et  cetera,   may  make  affidavit  for  replevin  ixt  return 

101.  KequiBltion  of  Justice. 

102.  How  executed.  ' 

103.  Ilow  executed  if  property  concealed,  et  cetera. 

104.  Marshal  to  keep  in  posseasion;  when  and  bow  to  deliver. 

105.  Return  to  requiaitlon. 

106.  Defendant  when  to  except  to  auretlea,  proceedings  thereopon. 

107.  Defendant  may  reclaim  chattel;  proceedings  thereupon. 

108.  Quallflcationa  of  sureties. 

109.  Justification. 

110.  Allowance  of  undertaking. 

111.  When  and  to  whom  marshal  to  deliver  chatteL 

112.  Penalty  for  wrong  delivery  by  marshal. 

113.  Claim  of  title  by  third  person;  proccHHllngs  thereupon. 

114.  Action  against  a  marshal  on  claim. 

115.  Indemnity  to  marshal  against  such  action. 

116.  Anawer  of  title  in  third  person. 

117.  Defendant  may  demand  Judgment  for  return  of  chattel. 

118.  For  delivery  of  property.    How  money  recovered  by  same  Judgment 

may  be  collected. 

119.  Damages  when  chattel  injured,  et  cetera,   by  defendant. 

120.  Judgment  or  verdict;  what  to  state. 

121.  Judgment  or  verdict,  et  cetera,  for  part  of  several  chattels. 

122.  Damages  how  ascertained  on  default. 

123.  Final  Judgment,  et  cetera. 

124.  Execution,  contents  thereof. 

125.  Marshal's  power  to  take  chattel. 

126.  Action  on  undertaking,  when  maintainable. 

127.  Marshal's  return,  evidence  therein. 

128.  Injury,  et  cetera,  no  defence. 

129.  Proceeding  where  summons  not  pemonally  served. 

130.  When  action  not  affected  by  failure  to  replevy. 

131.  Judgment  of   action  with   others. 

(96.  Action  to  recover  a.  Gba.ttel« 

An  action  to  recover  a  chattel,  with  or  without  damages,  for 
the  wrongful  taking,  withholding,  or  detention  thereof,  may  be 
brought  in  the  municipal  court  of  the  city  of  New  York,  except: 

1.  Where  the  chattel  was  taken  by  virtue  of  a  warrant,  against 
the  plaintiff,  for  the  collection  of  a  tax,  assessment  or  fine, 
issued  in  pursuance  of  a  statute  of  the  state,  or  of  the  United 
States:  unless  the  taking  was,  or  the  detention  is,  unlawful,  as 
specified  in  section  ninety-seven  of  this  act. 

2.  Where  it  was  seized  by  virtue  of  an  execution,  or  a  warrant 
of  attachment,  against  the  property  of  the  plaintiff,  unless  it 
was  legally  exempt  from  such  seizure,  or  is  unlawfully  detained, 
as  specified  in  section  ninety-seven  of  this  act. 

3.  Where  it  was  seized  by  virtue  of  an  execution,  or  a  warrant 
of  attachment,  against  the  property  of  a  person  other  than  the 
plaintiff,  and  at  the  time  of  the  commencement  of  the  action  the 
plaintiff  had  not  the  right  to  reduce  it  into  his  possession. 

4.  Where  a  chattel  is  replevied  in  an  action  to  recover  the 
same,  and  a  final  judgment  awarding  the  possession  thereof  to 
the  defendant  is  rendered,  a  subsequent  action  to  recover  the 
same  chattel  cannot  be  mnintnined  by  the  plaintiff,  for  the  same 
cause  of  action.    But  the  judgment  does  not  affect  his  right  to 
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malntftln  an  action  to  recoTer  damages,  for  taking  or  detaining 
the  same  or  any  other  chattel,  nnless  it  was  rendered  against 
him  upon  the  merits. 

5.  If  plaintiffs  title  he  hy  transfer,  made  since  wrongful  taking, 
or  dnring  wrongful  detention,  no  action  can  be  maintained  unless 
the  person  from  or  through  whom  the  plaintiff  derived  title  might 
have  maintained  the  same,  had  the  transfer  not  been  made. 

C.  G.  p.,  H  1219,  1690-1602;  L.  1882,  ch.  410,  S  1331. 

§80.  AfldAvit  and  undertaking  by  plalntttf. 

The  plaintiff  may,  at  the  time  the  summons  is  issued,  but  not 
afterwards,  require  the  chattel  to  be  replevied  as  prescribed  in 
this  act.  For  that  purpose  he  must  deliver  to  the  court,  an  affi- 
davit and  a  written  undertaking  as  herein  prescribed,  which  must 
be  filed  with  the  clerk  of  the  court  in  the  district  in  which  the 
action  is  brought. 

li.  1882,  eh.  410, 1 1332. 

I  97.  AAdavit  therefor,  before  commencement  of  action. 

The  affidavit  prescribed  in  the  last  section,  must  particularly 
describe  the  chattel  to  be  replevied  and  must  contain  the  following 
allegations: 

1.  That  the  plaintiff  is  the  owner  of  the  chattel,  or  is  entitled 
to  the  possession  thereof,  by  virtue  of  a  special  property  therein; 
the  facts  with  respect  to  which  must  be  set  forth. 

2.  That  it  is  wrongfully  detained  bv  the  defendant. 

3.  The  alleged  cause  of  the  detention  thereof,  according  to  the 
best  knowledge,  information,  and  belief  of  the  person  making  the 
affidavit. 

4.  That  it  has  not  been  taken  by  virtue  of  a  warrant,  against 
the  plaintiff,  for  the  collection  of  a  tax,  assessment  or  fine,  issued 
in  pursuance  of  a  statute  of  the  state,  or  of  the  United  States: 
or,  if  it  has  been  taken  under  color  of  such  a  warrant,  either  that 
the  taking  was  unlawful,  by  reason  of  defects,  in  the  process,  or 
other  causes  specified,  or  that  the  detention  is  unlawful  by  rea- 
son of  facts  specified  which  have  subsequently  occurred. 

5.  That  it  has  not  been  seized  by  virtue  of  an  execution  or  war- 
rant of  attachment,  against  the  property  of  the  plaintiff,  or  of 
any  person  from  or  through  whom  the  plaintiff  has  derived  title 
to  the  chattel,  since  the  seianre  thereof;  or,  if  it  has  been  so 
seized,  that  it  was  exempt  from  the  seisure,  by  reason  of  facts 
specified,  or  that  its  detention  is  unlawful,  by  reason  of  facts 
specified  which  have  subsequently  occurred. 

6.  Its  actual  value. 

0.  G.  P.,  1  169S;  L.  1882,  ch.  410,  8  1382. 


198.  "Wbere  several  cbattels  are  to  be  replerled* 

Where  the  affidavit  describes  two  or  more  chattels  of  the  same 
kind,  it  must  state  the  number  thereof,  and  where  it  describes  a 
chattel  in  bulk,  it  must  state  the  weight,  measurement,  or  othei 
quantity.  Where  it  describes  two  or  more  chattels,  to  be  replev- 
ied, it  may,  at  the  election  of  the  plaintiff,  state  the  aggregate 
value  of  all,  or  separately  the  value  of  any  chattel  or  of  any  clasii 
of  chattels,  and  the  aggregate  value  of  th§  remainder,  if  any 
Where  it  states  separately  the  value  of  one  or  more  chattels  or 
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classes  of  chattels,  the  defendant  may  require,  aa  preaeribed  in 
the  following  proviaions  of  thia  article,  the  return  of  any  or  all 
of  the  chattels  or  classes  of  chattels,  the  value  of  which  is  thus 
stated,  or  of  the  portion  thereof  which  has  be«i  replevied.  If  he 
procures  such  a  return,  the  remainder  must  he  delivered  to  the 
plaintiff,  except  as  is  otherwise  prescribed  in  thia  article. 

C.  C.  P.,  I  1097;  L.  1882,  ch.  410.  >  1832. 

§  99.  Pl&lntlira   nndertalclnflr   for   replevin. 

The  undertakini?  must  be  executed  by  at  least  two  sureties  or 
by  a  fidelity  or  surety  company,  expressly  authoriaed  by  law  to 
execute  an  undertaking,  which  must  be  approved  by  the  court- 
It  must  be  to  the  effect  that  the  sureties  are  bound  in  a  specifiea 
sum  not  less  than  twice  the  value  of  the  chattel,  as  stated  in  the 
affidavit,  for  the  prosecution  of  the  action,  for  the  return  of  the 
chattel  to  the  defendant,  if  possession  thereof  is  adjudged  to 
him,  or  if  the  action  abates,  or  is  discontinued,  before  the  chattel 
is  returned  to  the  defendant:  and  for  the  payment  to  the  defend- 
ant of  any  sum,  which  the  judgment  awards  to  him  against  the 
plaintiff. 

L.  1882,  ch.  410.  1 1009. 


I  lOO.  "WlieA  a  vent,  et  cetera,  mar  make  allldavit  for 
plevin   or   retnrn. 

The  affidavit  to  be  delivered  to  the  court,  in  behalf  of  the 
plaintiff,  with  a  requisition  to  replevy  a^chattel,  may  be  made  by 
the  plaintiff's  agent  or  attorney,  if  the  material  facts  are  within 
his  personal  knowledge;  or  if  the  plaintiff  is  not  within  the  city 
of  New  York  where  the  attorney  resides  or  has  his  office,  or  is 
not  capable  of  making  the  affidavit.  The  affidavit  to  be  delivered 
to  the  court,  either  in  behalf  of  the  defendant,  with  a  notice  that 
he  requires  the  return  of  the  chattel,  or  in  behalf  of  a  person  not 
a  party,  who  makes  a  claim  as  prescribed  in  section  one  hundred 
and  thirteen  of  this  act,  may  bo  made  by  an  agent  or  attorney, 
if  the  material  facts  are  within  his  personal  knowledge,  or  if  the 
defendant  or  claimant  as  the  case  may  be,  is  not  within  the  city 
of  New  York,  and  capable  of  making  the  affidavit.  When  the 
affidavit  is  made  by  an  attorney  or  agent,  he  must  state  therein 
what  allegations,  if  any,  are  made  upon  his  information  and 
belief;  and  he  must  set  forth  therein  the  grounds  of  his  belief, 
as  to  all  matters  not  stated  upon  his  knowledge,  and  the  reason 
why  the  affidavit  is  not  mftde  by  the  party  or  the  claimant. 

C.  C.  p.,  8  1712. 

{ 101.  Jlea^lBltton    of   Jnattce. 

Upon  receiving  the  affidavit  and  undertaking,  the  justice  must 
indorse  upon  or  attach  to  the  affidavit  a  written  reqvdsition,  sub- 
scribed by  him,  requiring  the  marshal  to  whom  the  sammoiia  is 
delivered  to  replevy  the  property  described  in  the  affidavit,  on  or 
before  a  day  specified  in  the  requisition,  which  must  be  at  least 
six  days  before  the  return  day  of  the  summons.  The  affidavit, 
undertaking  and  requisition  must  be  delivered  to  the  marshal 
with  the  summons. 

I'.  18S2,  ch,  410, 1 1333. 
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I  lOO.  Ho-vr  executed. 

If  any  chattel  desciibed  in  the  affidavit  is  found  in  tlie  pos- 
session of  tlie  defendant,  or  of  his  agent,  the  marshal  to  whom 
the  Bnmra<]ti6,  affidavit  and  requisition,  together  with  a  copy  of 
the  underta Icing  are  deiivered,  after  the  undertaking  and  requi- 
sition haT«  been  approved  by  the  court,  as  prescribed  in  the  fore- 
going sections  of  this  chapter,  ipust  forthwith  replevy  it  by  taking 
it  into  his  possession.  He  must  thereupon  without  delay  serve 
upon  the  defendant  a  copy  of  the  summons,  affidavit,  requisition 
and  undertaking  by  delivering  the  same  to  him  personally,  if  he 
can  be  found  within  the  city  of  New  York,  or  if  he  cannot  be  so 
found,  to  his  agent,  if  any,  from  whose  possession  the  chattel  is 
taken;  or  if  neither  can  be  found  within  the  city  of  New  York,  by 
leaving  a  copy  at  the  usual  place  of  abode  of  either,  with  a  per- 
son of  suitable  age  and  discretion, 
c.  c.  P.,  i  1701. 

f  14>8.  HoiTV  exeevted  If  property  concealed,  et  ceterm* 

If  any  chattel,  described  in  the  affidavit,  is  secured  or  concealed 
in  a  building  or  inclosure,  the  marshal  must  publicly  demand  its 
delivery.  If  it  is  not  delivered,  pursuant  to  the  demand,  he  must 
cause  the  building  or  hidosure  to  be  broken  open,  and  must  take 
the  chattel  into  his  posseasion. 
O.  0.  P.,  f  1701. 

I104.  Bf»riilial  to  keep  in  posscaston)  when  and  hew  to 
deliver. 

A  marshal  who  has  replevied  a  chattel,  must  retain  it  in  his 
possession,  keeping  it  in  a  secure  plaee,  until  the  person  who  is 
entitled  to  the  possession  thereof,  is  ascertained,  as  prescribed  in 
this  title.  He  must  then  deliver  it  to  that  person  upon  request 
and  payment  of  his  lawful  fees,  and  necessary  expenses  for  taking 
and  keeping  it,  as  taxed  by  the  court,  oat  of  which  the  proceed- 
ings issued. 

C.  O.  P..  1 1702. 

f  106.  Retai*n  to  reanlfiltion. 

The  mcTshal  must,  on  or  before  the  retvm  day  of  the  summons, 
make  a  return  to  the  requisition,  under  his  hand,  stating  all  his 
proceedings  thereupon;  and  file  it,  with  the  affidavit,  undertaking, 
and  requisition,  with  the  clerk  in  the  district  in  which  the  action 
is  brought.  The  return  must  state  the  manner  in  which  the  snni- 
mons,  affidavit,  requisition  and  undertaking  were  served;  and.  if 
they  were  served  otherwise  than  by  delivering  the  requisite  copies 
to  the  defendant  personally,  the  reason  therefor  and  the  name  of 
the  person  to  whom  the  copies  were  delivered,  unless  his  name 
is  unknown  to  the  marshal,  in  which  cage  the  return  must  describe 
him  so  as  to  identify  him,  as  nearly  as  may  be. 

L.  1882,  ch.  410.  f  1335. 

I106;  Defendant  fvlien  to  except  to  anretiesi  proceedlnflro 
tlkerevpon. 

At  any  time  after  the  chattel  has  been  replevied,  "and  at  least 
two  days  before  the  return  day  of  the  summons,  the  defendant, 
Unless  he  requireis  a  return  of  the  chattel,  may  serve  upon  th/ 
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plaintiff,  or  upon  the  marshal,  a  written  notice  that  he  excepts 
to  the  plaintiff's  sureties,  otherwise  he  is  deemed  to  have  waiyed 
all  objections  to  them.  If  such  a  notice  is  served,  the  sureties 
must  justify  upon  the  return  of  the  summons,  or  t^  plaintiff 
must  then  give  new  undertaking  to  the  same  effect  as  the  original 
undertaking,  with  other  sureties,  who  must  then  ai^ear  and 
justify  before  the  court.  , 

L.  1882,  ch.  410,  1 1886. 

S  107.  Defendant  may  reelaim  cJ&atteli  proceedings  tliere- 
npon. 

At  any  time  before  the  return  of  the  summons,  the  defendant 
may,  if  he  does  not  except  to  the  plaintiff^s  sureties,  serve  upon 
the  clerk  a  notice  that  he  requires  the  return  of  the  chattel 
replevied.  With  the  notice  he  must  deliver  to  the  clerk  the  fol- 
lowing papers: 

1.  An  affidavit,  containing  an  allegation,  either  that  the  defend- 
ant is  the  owner  of  the  chattel,  or  that  he  is  lawfully  entitled  to 
the  possession  thereof,  by  virtue  of  a  special  property  therein, 
the  facts  with  respect  to  which  must  be  set  forth. 

2.  An  undertaking,  executed  by  at  least  two  sureties,  or  a 
fidelity  or  surety  company,  specifically  authorized  by  law  to  act 
instead  of  sureties,  to  the  effect  that  they  are  bound,  in  a  speci- 
fied sum,  not  less  than  twice  the  value  of  the  chattel,  as  stated 
in  the  affidavit  of  the  plaintiff,  for  delivery  thereof  to  the  plain- 
tiff, if  delivery  thereof  is  adjudged,  and  for  the  payment  to  him 
of  any  sum,  which  the  judgment  awards  against  the  defendant. 
The  sureties  in  the  undertaking,  must  justify  before  the  court, 
upon  the  return  of  the  summons. 

If  the  plaintiff  has  stated  separately  in  his  affidavit  the  value 
of  one  or  more  chattels,  or  classes  of  chattels,  as  prescribed  in 
section  ninety-eight  of  this  act,  the  defendant  may  require  a 
delivery  of  part  of  the  property  replevied,  as  prescribed  in  that 
section. 

O.  G.  P..  »  1704,  292S;  L.  1882,  ch.  410,  |  1837. 

(  108.  Q^nalificationa  of  anretloa. 

The  qualifications  of  sureties,  as  required  by  thia  act,  are  as 
follows: 

1.  Each  of  them  must  be  a  resident  of,  and  a  householder  or 
freeholder  within  the  city  of  New  York, 

2.  Each  of  them  must  be  worth  twice  the  anm  specified  for 
which  they  become  obligated  in  the  undertaking  or  order  of 
arrest,  exclusive  of  property  exempt  from  execution. 

3.  A  fidelity  or  surety  company  specifically  authorised  by  law 
to  act  as  surety. 

O.  C.  P.,  U  579,  292G;  L.  1882,  cb.  410,  §  1338. 

S  109.  Jnstlfleation. 

For  the  purpose  of  justification,  each  of  the  sureties  or  bait 
must  attend  before  the  cour^  at  the  time  and  place  mentioned 
in  the  notice,  provided  in  section  one  hundred  and  six  of  this  act, 
and  be  examined  on  oath,  touching  his  sufficiency,  in  such  manner 
as  the  court,  in  its  discretion,  thinks  proper.  The  court  may,  in 
its  discretion,  adjourn  the  examination,  from  day  to  day,  luitU  it 
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is  completed,  but  such  an  adjournment  must  always  be  to  the 
next  judicial  day,  unless  by  consent  of  parties.  If  required  by  the 
attorney  for  the  adverse  party,  the  examination  must  be  reduced 
to  writing,  and  subscribed  by  the  bail  or  surety. 

C.  G.  P.,  U  S80,  2826;  L.   1882,  ch.  410,  |  13S8. 

1 110.  Allo-wance  of  nndertakins* 

If  the  court  finds  the  surety  or  bail  sufficient,  it  must  annex 
the  examination  to  the  undertaking*  indorse  its  allowance  thereon, 
and  cause  them  to  be  filed  with  the  clerk. 

C.  C.  p.,  81  581,  2926;  L.   1882,  cb.  410,  f  1338. 

I  111,  IVhen  and  to  nvhom  marshal  to  dellTer  eltattel. 

If  the  defendant  neither  excepts  to  the  plaintiflTs  sureties,  nor 
requires  the  return  of  the  chattel,  within  the  time  prescribed  for 
that  purpose,  or  if  he  fails  to  procure  the  allowance  of  his  under- 
taking, or  if  the  plaintiff,  after  the  defendant  has  excepted  to  his 
sureties,  duly  procures  the  allowance  of  his  undertaking,  the 
marshal  must,  except  in  the  case  specified  in  section  one  hundred 
and  thirteen  of  this  act.  immediately  deliver  the  chattel  to  the 
plaintiff.  If  the  plaintiff,  after  the  defendant  has  excepted  to 
his  sureties,  fails  to  procure  the  allowance  of  his  undertaking, 
or  if  the  defendant  after  he  has  required  the  return  of  the  chat- 
tel, procures  the  allowance  of  his  undertaking,  the  marshal  must 
immediately  deliver  the  chattel  to  the  defendant. 

L.  1882,  ch.  410,  1 1339. 

9 

1 112.  Penalty  for  -wrons  dellTery  by  marslial. 

The  marshal  who  delivers  to  either  party,  without  the  consent 
of  the  other,  a  chattel  replevied  by  him,  except  as  prescribed  in 
the  last  section,  or  by  virtue  of  an  execution  issued  upon  a  judg- 
ment in  the  action,  forfeits  to  the  party  aggrieved  the  sum  of  one 
hundred  dollars,  and  is  also  liable  to  him  for  all  damages  which 
he  sustains  thereby. 

L.  1882,  cb.  410,  i  1340. 

8113.  Claim  of  title  by  third  person  |  proceeding  there- 
upon. 

At  any  time  before  the  chattel  which  has  been  replevied  is 
actually  delivered  to  either  party,  if  a  person  not  a  party  to  the 
action,  claims  as  against  the  defendant  a  right  to  the  possession 
thereof,  existing  at  the  time  when  it  was  replevied,  an  aflSdavit 
may  be  made  and  delivered  to  the  marshal  who  executed  the 
requisition,  in  his  behalf,  stating  that  he  makes  such  claim, 
specifying  the  chattel  or  chattels,  to  which  it  relates,  if  two  or 
more  chattels  have  been  replevied,  and  the  claim  relates  only  to 
part  of  them,  and  setting  forth  the  facts  upon  which  his  right 
of  possession  depends.  In  that  case,  the  marshal  may.  in  his 
discretion,  before  he  delivers  the  chattel  to  the  plaintiff,  serve 
upon  the  plaintiff's  nttorney,  a  copy  of  the  affidavit  with  a  notice 
that  he  requires  indemnity  against  the  claim.  If  the  indemnity 
is  not  furnished  within  a  rensonable  time,  after  the  plaintiff 
becomes  entitled  to  the  delivery  of  the  chattel,  the  marshal  may, 
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iu  his  discretion,  deliver  it  to  the  claimant  without  incmrinflr  any 
liability  to  the  plainlfff,  by  reason  of  so  doing. 

G.   C.   P.,   •  1709;   L.   1882,  ch.   410,   S  1341. 

i  114.  Action  aara.lnst  a  aiarslial  ob  clalai. 

A  person,  not  a  party  to  the  action,  who  has  served  an  affldaytt 
as  prescribed  in  the  last  section,  may  maintain  an  action,  a^inst 
the  marshal  who  has  deliyered  the  chattel  to  the  plaintiff,  to 
recover  his  damages,  by  reason  of  the  taking,  detention,  or  deliv- 
ery  of  the  chattel.  But  the  summons  in  such  an  action  must  be 
issued  within  three  months  after  the  delivery  of  the  chattel  to 
the  plaintiff,  and  must  be  served  within  three  months  after  it  is 
issued.  An  action  cannot  be  maintained  against  a  marshal  by  a 
person  so  entitled  to  make  a  claim,  except  as  prescribed  in  this 
section. 

G.   G.  p.,   S  1710;   L.  1882,  ch.   410,   S  1341. 

i  115.  Indemnity  to  marshal  affalnst  snelt  aetloa. 

The  indemnity  to  be  furnished  to  the  marshal  by  the  plaintiff, 
as  prescribed  in  the  last  section  but  one,  must  consist  of  a  written 
undertaKing  to  him,  in  an  amount  at  least  double  the  actual 
valne  of  the  property  claimed,  executed  by  at  least  two  sureties, 
or  in  a  proper  case  by  a  fidelity  or  surety  company,  that  they  or 
it  will  indemnify  him  against  any  liability,  for  damages,  costs 
or  expenses,  to  be  incurred  in  an  action,  brought  against  him. 
by  reason  of  the  taking  or  detention  of  the  chattel,  or  its  deHrery 
to  the  plaintiff.  Each  of  the  sureties  besides  possessing  the  other 
qualifications  required  .by  law,  must  be  a  freeholder  or  house* 
holder  in  the  city  of  New  York.  The  marshal  before  deliTering 
the  chattel,  may  require  the  persons  offered  as  sureties,  to  sub- 
mit to  an  examination,  before  the  court,  out  of  which  the  pro- 
ceedmgs  issued.  The  sureties  are  entitled  to  be  substituted  as 
defendants,  in  an  action,  brought  as  prescribed  in  the  last  section, 
as  If  the  chattel  had  been  levied  upon,  by  virtue  of  an  execution. 

C.   C.   p.,   I  1711;   L.   1882,  ch.   410,   S  1341. 

/ 
f  116a.  Third  party  may  Interplead  and  defend. 

At  any  time  before  a  chattel  or  chattels  which  have  been 
replevied  are  actually  delivered  to  either  party,  and  at  least  two 
days  before  the  return  day  of  the  summons,  a  person,  not  a 
party  to  the  action,  who  claims  a  right  to  the  possession  of  the 
chattel  or  chattels  so  replevied,  or  any  part  thereof,  which  right 
fs  claimed  to  have  existed  at  the  time  when  the  said  chattel  or 
chattels  were  replevied,  and  which  he  desires  to  assert,  may 
raake  an  affidavit  and  deliver  the  same  to  the  court,  stating  that 
he  makes  such  claim,  and  does  so  without  collusion  with  the  de- 
fendant. The  party  shall  also  specify  in  such  affidavit,  the 
chattel  or  chattels  to  which  he  makes  claim,  setting  forth  the 
facts  upon  which  his  right  depends,  and  praying  to  be  impleaded 
as  a  defendant  in  the  action.  The  court  may  thereupon  grant 
leave  to  said  party  to  appear  and  defend  and  the  provisions  of 
this  act  in  relation  to  the  defendant  or  defendants  originally  pro- 
ceeded against,  so  far  as  applicable,  shall  apply  to  the  said  party, 
and  the  court  may,  in  its  discretion,  make  such  order,  or  direct 
such  delivery  of  the  possession  of  the  property,  as  may  be  iust 

-S«^?^''^"?2"  *^?  ^il*?''®  ^controversy  may  be  determined  in  the 
action.    Nothmg  m  this  section,  however,  shall  be  construed  to 
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afFect  the  riirbts  of  the  parties  to  malntaiii  a  aeiMirate  action,  oi 
to  r.ecoyer  damages  for  the  wrongful  taking  or  detention  of  a 
chattel,  nnlesB  judgment  is  awarded  against  him,  as  herein  pro- 
vided, on  the  merits.    In  that  case  the  court  may  grant  leave  to 

c         said  party  to  appear  and  defend,  and  the  provisions  of  this  act 
In  relation  to  the  defendant  or  defendants  originally  proceeded 

!        against,  then  apply  to  said  party. 

^  [New.]   L.  190d,  eb.  481.   tn  effect  Ifiiy  t,  190d. 

flld.  Answer  of  title  In  third  person. 

f  The  defendant  may,  bv  answer,  defend,  on  the  ground  that  a 

third  person  was  entitled  to  the  chattel,  without  connecting  him- 
self with  the  latter's  title. 

C.  C.  P.,  i  1723. 

S  117.  Defendant  mar  demand  Jndflrment  for  retnrn  of 
cliattel. 

Where  a  chattel  has  been  replevied,  and  the  defendant  has  not 

required  the  return  thereof,  pending  the  action,  as  prescribed  in 

the  foregoing  sections,  he  may,  in  his  answer,  demand  judgment 

for  the  return  thereof,  either  with  or  without  damages  for  the 

taking,  withholding,  or  detention. 

L.   1882.  ch.  410,  S  1342. 

f  118.  For  delivery  of  property!  laovr  money  reooTered  by 
same  Jndarnient  ntay  be  eollected. 

An  execution  for  the  delivery  of  a  thatteU  must  particularly 
describe  the  property  and  designate  the  party  to  whom  the  judg- 
ment awards  possession  thereof.  It  must  require  the  marshal 
to  deliver  the  possession  of  the.  property  within  the  city  of  New 
York,  to  the  party  entitled  thereto*  If  a  sum  of  money  is  awarded 
by  the  same  judgment,  it  may  bo  collected  by  virtue  of  the  same 
execution;  or  a  separate  execution  may  be  issued  for  the  collec- 
tion thereof,  omitting  the  direction  to  deliver  possession  of  the 
property.  If  one  execution  is  issued  for  both  purposes,  it  must 
contain  with  respect  to  the  money  to  be  collected,  the  same  direc- 
tions as  an  execution  against  property,  or  against  the  person  as 
the  case  requires. 

0.  O.  P.,  I  1S78;  L.  1888.  cb.  410,  S  1848. 

S  119.  Damages  "wken  ehattel  Injnred,  et  eetera,  by  de* 
fendant. 

Where  the  plaintiff  recovers  a  chattel  which  was  injured,  or 
otherwise  depreciated  in  value,  while  it  was  in  the  posseBsion  or 
under  the  control  of  the  defendant,  under  such  circumstances, 
that  the  plaintiff  might  recover  damages  for  the  injury  or  depre- 
ciation, in  an  action  brought  against  the  defendant  therefor,  he 
may  recover  the  same  damages,  in  an  action  brought  as  pre- 
scribed in  this  article.  In  that  case  he  must  set  forth  the  facts 
in  his  complaint,  and  demand  judgment  for  damages  accordingly. 

!  C.  C.  P.,  I  1722;  L.  1883,  ch.  410,  i  1343. 

§120.  Judgment  or  verdletf  vrbat  to  state. 

The  judgment,  verdict  or  decision,  must  fix  the  damages,  if 
any,  of  the  prevailing  party. 

1.  Where  it  awards  to  the  plaintiff  a  chattel,  which  has  not 
been  replevied,  or  where  it  awards  to  the  prevailing  party  a 
chattel,  which  has  been  replevied,  and  afterwards  delivered  by 
the  marshal  to  the  unsuccessful  party,  or  to  a  person  not  a 
party,  it  must  also  fix  the  value  of  the  chattel,  at  the  time  of 
the  trial. 

2.  In  a  case  where  the  uusiiccossful  party  had  a  special  prop- 
erty therein,  not  equal  to  the  full  valuation  of  the  chattel  to  nz 
the  value  of  the  special  property. 

a  0.  P.,  SI  1726,  1727;  L.  1882,  cb.  410,  |  1343. 
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f  191.  Judsment  or  ▼erdict,  et  cetera*  for  part  of  aevo'^al 
Dbattela* 

Where  the  action  is  brought  to  recover  two  or  more  chattels, 
the  judgment,  yerdict  or  decision,  may  award  to  one  party»  one 
or  more  distinct  chattels,  which  can  be  identified,  and  set  apart 
from  the  others,  and  the  residue  to  the  other  party,  and,  if  nec- 
essary, the  complaint  must  be  amended  so  as  to  conform  thereto. 
The  final  judgment  rendered  thereupon,  must  award  to  each  party 
the  same  relief,  with  respect  to  the  finding  in  his  favor,  as  if 
separate  judgments  were  rendered,  except  that,  where  each  party 
is  entitled  to  an  absolute  award  of  a  sum  of  money,  against  the 
other,  the  smaller  sum  must  be  deducted  from  the  greater,  and 
the  balance  only  must  be  awarded. 

C.  C.  P.,  i  1728. 

\122.  Dojnaffesi  hotr  aaeertalned  on  default. 
Vhere  the  plaintiff  is  entitled  to  judgment  by  default,  for  waiit 
of  an  appearance  or  pleading,  the  court  to  w^bich  he  applies  for 
judgment  may  ascertain  and  determine  the  damages  to  which  he 
is  entitled  and  the  value  of  the  chattel,  if  necessary. 

c.  c.  P.,  i  1729. 

i  123.  Final  Jnd«ment,  et  cetera. 

Final  judgment  for  the  plaintiff  must  award  to  him  possession 
of  the  chattel  recovered  by  him,  with  his  damages  if  any.  If  a 
chattel  recovered  was  not  replevied,  or  if  after  it  was  replevied 
it  was  delivered  to  the  defendant,  or  to  a  person  not  a  party,  as 
prescribed  in  this  act,  the  final  judgment  must  also  award  to  the 
plaintiff  the  sum  fixed  as  the  value  thereof,  to  be  paid  by  the 
defendant,  if  possession  thereof  is  not  delivered  to  the  plaintiff. 
If  the  defendant  has  demanded  judgment  for  the  return  of  t 
chattel,  which  was  replevied,  and  afterwards  delivered  to  the 
plaintiff  or  to  a  person  not  a  party,  as  prescribed  in  this  act, 
final  judgment  In  his  favor  therefor  must  award  to  him  posses- 
sion thereof,  with  his  damages,  if  any,  and  it  must  also  award  to 
him  the  sum  fixed  as  the  value  thereof;  to  be  paid  by  the  plain- 
tiff,  if  possession  is  not  delivered  to  the  defendant.  But  if  the 
case  is  one  of  those  specified  in  subdivision  two  of  section  one 
hundred  and  twenty  of  this  act,  final  judgment  in  favor  of  the 
defendant  must  award  to  him  the  sum  fixed  as  therein  specified, 
and  if  it  is  not  collected,  the  delivery  of  the  chattel,  or,  if  the 
chiittol  has  not  been  replevied,  or  has  been  returned  to  him  after 
replevin,  that  he  is  entitled  to  the  possession  thereof,  until  the 
sum  so  awarded  is  collected,  or  otherwise  paid. 
C.  C.  P.,  8  1730;  L.  1882,  ch.  410,  f  1343. 

§  124.  ESxocation;  contents  thereof. 

An  execution  for  the  delivery  of  the  possession  of  a  chattel  and 
to  satisfy  out  of  the  property  of  the  judgment  debtor  a  sum  of 
money  contingently  awarded  against  him.  must  contain,  in  addi- 
tion to  the  other  matters  prescribed  by  law,  the  following  direc- 
tion: 

1.  Where  the  judgment  awards  a  sum  of  money,  if  possession 
of  the  chattel  is  not  delivered  to  the  prevailing  party,  the  execu- 
tion must  require  the  marshal  if  the  chattel  cannot  be  found 
within  the  city  of  New  York,  to  satisfy  the  sum  so  awarded  with 
interest  and  his  fees,  out  of  the  property  of  the  party  against 
whom  the  judgment  is  rendorcd. 

A  direction  to  satisfy  a  sum  of  money  out  of  property,  as  pre- 
scribed in  this  section,  must  be  in  the  form  required  by  law  for 
a  like  direction,   where  an  ex«MMition  against  property  is  idBued 
upon  a  judgment  for  a  sum  of  money. 
0.  O.  P.,  {  1731;  L.  1882,  cb.  410.  g  1343. 
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i  ISB.  MarshAl's  power  to't«ke  cltAttel. 

For  the  purpose  of  taking  posseasiim  of  a  chattel,  by  yirtue  of 
such  an  execution,  the  powers  of  the  marshal  are  the  same  as 
where  he  is  required  to  repleyy  a  chattel. 

O.  C.  P.,  i  178SS  L.  1882,  cb.  410, 1 1848. 
f  126.  Action  on  nndertaklnffl  "wlien  nmintalnmble. 

A  plaintiff  who  has  recovered  a  final  judgment  cannot  maintain 
an  action  against  the  sureties  in  an  undertaking  given  in  behalf 
of  the  defendant  to  procure  a  return  of  the  chattel  or  against  the 
bail  of  a  defendant  who  has  been  arrested,  until  after  the  return, 
wholly  or  partly  unsatisfied  or  unexecuted,  of  an  execution  in 
his  favor,  for  the  delivery  of  the  possession  of  the  chattel,  or  to 
satisfy  a  sum  of  money  out  of  the  property  of  the  defendant,  or 
for  both  purposes,  as  the  case  requires.  A  defendant  who  has 
recovered  a  final  jndgment  cannot  maintain  an  action  against 
the  sureties  in  the  plaintiff*s  undertaking,  given  to  procure  a 
replevin  until  after  a  like  return  of  similar  execution  against  the 
plaintiff.  i 

C.  G.  P.,  i  1733;  L.  1882,  cb.  410.  {  1848. 

I  127.  Marahal's  return  |  eTtdenioe  tlierein* 

In  ^ueh  an  action  against  the  sureties,  the  marshaFs  return  to 
the  execution  is  presumptive  evidence  of  a  failure  to  deliver  or 
to  return  a  chattel,  or  to  pay  a  sum  of  money,  according  to  the 
terms  of  the  undertaking. 

G.  G.  P.,  5  1734;  L.  1882,  ch.  410,   {  1343. 

I  128.  Ittjnry,  et  cetera,  no  defence. 

It  is  not  a  defence  to  such  an  action,  that  the  chattel  was 
injured  or  destroyed,  after  it  was  replevied,  unless  the  injury  or 
destruction  was  affected  by  the  act,  or  with  the  consent  of  the 
plaintiff,  in  the  action,  or  occurred  after  the  chattel  was  taken 
by  virtue  of  the  execution. 
G.  g.  P.,  S  1735;  L.  1882,  cb.  410,  |  1343. 

V129.  Proceeding  tvhere  ■nmn&ons  not  personally  served. 
rher,e  the  defendant  does  not  appear,  and  the  summons  has 
not  been  personally  served  upon  him,  and.  a  chattel,  or  a  part  of 
a  chattel,  to  recover  which  the  action  is  brought,  has  been  re- 
plevied, and  the  proceedings  thereupon  have  been  duly  taken, 
as  prescribed  in  this  act,  the  court  must  proceed  to  hear  and 
determine  the  action  with  respect  to  that  chattel,  or  part  of  a 
chattel,  or,  if  the  action  is  brought  to  recover  two  or  more  chat- 
tels, with  respect  to  those  which  have  been  replevied,  in  like 
manner  and  with  the  like  effect  as  if  the  summons  had  been 
personally  served. 

L.    1882.   Ob.   410.    f   1344. 

I  180.  When  action  not  aHeoted  br  fallnre  to  replevy. 

Where  the  summons  has  been  personally  served  upon  the  de- 
fendant, or  where  he  api)ears,  the  court  must  proceed  to  hear 
and  determine  the  action,  although  the  plaintiff  has  not  required 
the  chattel  to  be  replevied,  or  the  marshal  has  not  been  able  to 
replevy  it. 

L.   1882.  cb.  410.   S   1846. 

I  181.  Joinder  of  action  with  others. 

Nothing  in  this  title  is  to  be  so  construed  as  to  prevent  the 

plaintiff  from  uniting  in  the  same  complaint  two  or  more  causes 

of  action,  in  any  case  specified  in  section  one  hundred  and  forty* 

six  of  this  act. 

0.  O.  P.,  i  1689.  ,^^, 
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ARTICLB  FOURTH. 

Action  to  foreclose  a  Hen  on  a  oheUieL 

Sec.  137.  Action;  when  and  In  what  conrts  maintainable. 

138.  Warrant  In  action. 

139.  Action  on  conditional  talc  agreemeat,  et  cetera;  bow  bcovi^it* 

140.  Judgment;  order  of  arrest;  bodj  esecotion. 

141.  lodgment,  et  cetera. 

142.  Application  of  thia  article. 

1187.  Action  I  wben  atx&d  In  what  courts   mnlntninable. 

An  action  may  be  maintained  in  the  municipal  court  of  the  city 
of  New  York,  to  forecloae  a  lien  upon  a  chattel*  for  a  sum  of 
money,  where  the  amount  claimed,  excluaive  of  costs,  does  not 
exceed  five  hundred  dollars,  in  any  case  where  such  a  lien  exists 
at  the  time  of  the  comMencement  of  the  action. 

C.  <5.  r.,  *  173T. 

.(  188.  liVarrant  tn  action   for. 

In  an  action  to  foreclose  a  lien  upon  a  chatteli  if  the  plaintiff 
is  not  in  ppssession  of  the  chattel,  a  warrant,  commaadins  the 
marshal  to  seize  the  chattel,  and  safely  keep  it  to  abide  the  judg- 
ment, may  be  issued  in  like  manner,  as  a  warrant  of  attachment 
may  be  issued,  in  an  action  founded  upon  a  contract,  and  the 
provisions  of  law  appHcable  to  a  warrant  of  attaefament,  issued 
out  of  the  court  apply  to  a  warrant  issued  as  prescribed  in  this 
ttct,  and  to  the  proceedings  to  procure  it,  and  after  it  has  been 
issued^  except  as  otherwise  specified  in  the  judgment. 

L.  1882,  eh.  410,  i  1330. 


i  189.  rAm'd,   1910.1     Action   on   eondftional  sale  i 
ment,  et  cetera;  ho'vr  bronslht* 

No  action  shall  be  maintained  fn  this  court,  which  arises  on  a 
contract  of  conditional  sale  of  personal  property;  a  hirinj?  of 
personal  property,  where  title  is  not  to  re»t  in  the  person  hiring 
uutil  payment  of  a  certain  sum;  or  a  chattel  mortgage  made 
to  secure  the  purchase  price  of  chattels;  except  an  action  to 
furerloso  the  lien,  a«  provided  in  this  article.  Por  the  purpose 
of  this  section  an  instrument  in  writing  as  above  stated  shall  be 
dceiueU  a  lion  upon  a  chattel.  Provided,  howerer,  that  an  action 
may  be  maintained  to  recover  a  sum  or  sums  due  and  payable 
for  instalment,  payment  or  hiring,  but  in  such  cases  no  onter  of 
arrest  shall  issue. 

Jj.    1910.    ch.    642.     ni  effect  inuB  90,    19101 

I  140.  [AmM,  1908.]     Jndflmaenti  order  of  arroatf  body  exo« 
antion. 

in  an  action  of  foreclosure,  as  provided  in  the  last  section, 
where  the  sum  or  sums,  over  all  payments  and  set-offs  due  and 
payable  by  the  terms  of  a  written  contract  of  condition?*  sale, 
or  up  >n  the  payment  of  which  the  title  to  hired  personal  ])roperty 
vests,  or  secured  by  a  chattel  rarirtgage,  amount  to  more  than 
one  hundred  dollars  the  plaintiff  may  allege  that  the  defendant 
wilfully  or  maliciously  disposed  of  or  concealed  the  property  or 
a  pSLtt  thereof,  covered  by  the  instrument  on  which  suit  is  insti- 
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ttited,  In  which  case  the  court  may  grant  an  order  of  arrest  tn 
the  manner  provided  in  article  one  of  this  title,  and  upon  such 
allegation  being  proved  on  the  trial,  execution  against  the  per- 
son shall  issue,  if  the  provisions  of  tkia  act  relating  to  indorse- 
ment upon  the  summons  have  been  coinpUed  with,  unless  the 
property  awarded  by  the  judgment  is  produced  by  the  defendant 
to  satisfy  the  execution  and  fevy,  when  made  as  provided  in  this 
article.  Upoh  tndgment  being  rendered,  as  prescribed  in  this 
article  under  the  provisions  of  this  or  the  last  preceding  section, 
and  execution  issuing  thereon,  the  property  subject  to  levy  must 
be  produced  or  powcaoion  made  i^eadily  available  at  the  time  of 
such  levy,  to  catisfy  the  execntion  in  the  manner  prescribed  in 
the  judgment,  and  on  failure  so  to  do^  where  the  plaintiff  has 
recovered  judgment  for  a  sum  exceeding  one  hundred  dollars, 
exclusive  of  ooste,  an  ezecotioQ  against  the  person  shall  issue, 
provided  the  provisions  of  this  act  relating  to  indorsement  upon 
the  summons  have  been  complied  with,  on  the  return  of  the 
marshal  having  the  execution  made  to  the  clerk  of  the  court  in. 
the  district  in  which  the  judgment  is  docketed,  to  the  effect  that* 
such  property  is  not  available  for  levy  and  execation. 
L.  19C8,  ch.  156.    In  effect  AprU  8,  ISQB. 

1 141.  JndsmeBty  et  eetenu 

In  an  action  to  foreclose  a  lien,  the  final  judgment  in  favor  of 
the  plaintiff,  must  specify  the  amount  of  the  lien,  ^d  direct  a 
sale  of  the  chattel  to  satisfy  the  same  and  the  costs,  if  any,  by 
a  marshal,  in  fike  manner,  as  where  a  marshal  sells  personal 
property  by  virtue  of  an  execution,  and  the  application  by  him 
of  the  proceeds  of  the  sale,  less  his  fees  and  expenfies,  to  the 
payment  of  the  amount  of  the  lien,  and  the  costs  of  the  action. 
It  must  also  provide  for  the  payment  of  the  surplus  to  the  owner 
of  the  chattel,  and  for  the  safe  keeping  of  the  surnlns,  if  neces- 
sary, by  the  clerk  of  the  court,  until  it  is  claimed  i>y  him.  If  a 
defendant  upon  whom  the  summons  is  personally  served,  is  liable 
for  the  amount  of  the  lien,  or  for  any  port  thereof  it  may  also 
award  payment  accordingly. 

C.  C.  P.,  H  1738,  174Q. 

<  142.  Applieatf OH  of  tills  artfele. 

This  title  does  not  affect  any  existing  right  or  remedy  to  fore- 
close  or  satisfy  a  lien  upon  a  chattel,  without  action,  and  it  does 
not  apply  to  a  case,  where  another  mode  of  enforcing  a  lien  upon 
a  chattel  is  specially  prescribed  by  law* 

o.  o.  p.,  I  mi.  3^453 
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TITLE  IV. 
Pleadings. 

Sec.  145.  Pleadings  on  joinder  of  Isane. 

147.  Plaintiff  to  prove  Us  case;  exceptions.  *^     "*• 

148.  Defendant  may  offer  to  allow  jv/agauaat  or  nrmnrftmian 

149.  €k)mplalnt. 

150.  Answer;  what  to  contain. 

161.  Ck>unterclalm  defined. 

152.  Rules  respecting  the  allowftBce  of  oonnterelalm. 

163.  Judgment  wtien  demand  or  coonterclalm  aro  eoual.  or  mieonAl. 

164.  For  affirmative  relief.  ^      '        mequai. 

JS*  ^J?"*^®'^*^*  wJ*?^*°  defendant  la  sued  In  a  representaUve  capacity 
15fl.  When  plaintiff  Is  an  execntor  or  administrator.  t^^*.vj. 

157.  Counterclaim  where  amount  Is  In  excess  of  courts*  jarlsdlctlon 

158.  When  defendant  may  demur, 

150.  Demurrer  to  complaint  must  specify  grounds  of  objection. 
160.  Demurrer  to  all  or  part  of  the  complaint;  may  answer  to  part 
181.  Formal  reply  or  demurrer  to  counterclaim  not  necessary 

162.  When  plaintiff  may  demur  to  answer. 

163.  Requirements  concerning  verified  pleadings. 

164.  Verification;  how  and  by  whom  made. 

165.  Exhibition  of  accounts  at  instance  of  adverse  party  may  be  oidSMd. 

166.  Amendment  of  pleadings.  w*ww^:«. 

167.  Private  statute;    how   pleaded. 

168.  Judgments;  how  pleaded. 

169.  Conditions  precedent;  how  pleaded. 

170.  Pleadings  to  be  liberally  construed. 

171.  Immaterial  variance  in  pleading  to  be  disregarded. 

172.  Material  variances;  how  provided  for. 

173.  What  to  be  deemed  a  failure  of  proof. 

174.  Partial  defenses. 

175.  Complaint  in  actions  by  or  against  corporations. 

176.  When  proof  of  corporate  existence  unnecessary. 

177.  Misnomer,  when  waived. 

178.  Pleadings  In  actions  on  bastardy  bonds. 

179.  Answer  of  title. 

180.  Defendant  in  answer  of  title  to  deliver  undertaking 

181.  New  action  to  be  brought  in  supreme  court. 

182.  Old  action:  thereupon  discontinued. 

183.  Penalty  for  failure  to  deliver  undertaking. 

184.  Title  appearing  from  plalntiff*s  own  showing. 

185.  Same  cause  of  action,  and  defense  In  new  action. 

186.  Answer  of  title  interposed  as  to  only  one  or  more  of  several  4e- 

fensc^s;  proceedings  thereupon. 

187.  Interpleader  by  order  In  certain  cases. 

§   14S.   [Am*d,   1908»  1911.]   PleAdlnfir  on  Joinder  of  laaae. 

Pleadings  in  the  municipal  court  of  the  city  of  New  York,  may 
be  oral  or  written,  verified  or  unverified,  except  ag  preacribed  in 
Bec'tion  thirty-four  hundred  and  four  of  the  code  of  civil  pro- 
cedure, and  include  a  complaint,  answer  or  demurrer. 

1.  Where  the  action  is  commenced  by  the  service  of  a  sain- 
mons  only,  the  pleadin^rs  may  be  oral,  and  the  substance  thereof 
shall  be  endorsed  upon  the  summons  and  entered  in  the  docket 
book  of  the  court.  Issue  must  bd  joined  on  the  return  day  of 
the  summons,  except  as  otherwise  expressly  prescribed  in  this 
act.  The  court  may,  however,  in  its  discretion,  order  a  written 
bill^  of  particulars,  with  or  without  verification,  to  be  filed  by  the 
plaintiff,  or  by  the  defendant  interposing  a  counterclaim. 

2.  In  all  cases  where  a  written  complaint,  verified  or  unveri- 
fl«vi,  is  served  with  the  summons,  a  written  answer,  verified  if 
the  complaint  be  verified,  or  a  written  demurrert  moat  be  filed 
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and  issue  joined  on  return  day,  except  as  otherwise  expressly 
prescribed  m  this  act,  unless  the  court  further  extends  the  time 
to  answer  or  demlir.  In  actions,  however,  in  which  the  amount 
claimed  is  fifty  dollars  or  less,  and  the  complaint  is  written, 
verified  or  unverified,  and  the  defendant  appears  in  person,  the 
court  may,  in  its  discretion,  permit  tlie  defendant  to  plead  orally 
and  indorse  the  substance  thereof  upon  the  summons. 

3.  Where  a  demurrer  is  interposed  and  disallowed,  the  court 
must,  notwithstanding  the  return  day  has  passed,  grant  leave 
to  plead  as  if  no  demurrer  ha.d  been  interposed,  with  or  with- 
out costs,  in  an  amount  within  the  sum  allowed  as  costs  In  the 
action;  but  the  time  to  file  said  pleading  shall  not  be  extended 
longer  than  eight  days  from  the  time  the  decision  on  the  demurrer 
is  rendered,  unless  on  the  consent  of  the  parties. 

4.  If  the  court  deems  the  demurrer  well  founded,  it  must  per- 
mit the  pleading  to  be  amended;  and  if  the  party  fails  so  to 
amend,  the  defective  pleading  or  part  of  a  pleading  demurred 
to  must  be  disregarded;  and  the  court  may,  in  its  discretion, 
extend  the  time  for  pleading,  in  the  manner  prescribed  in  the 
preceding  subdivision 

5.  Where,  on  the  return  day  of  a  summons,  a  person  appears 
specially  for  the  purpose  of  raising  a  question  not  involving  the 
merits  of  the  action,  the  court  may,  in  its  discretion,  reserve  the 
decision  on  the  question  raised  and  extend  the  time  to  plead,  in 
the  manner  prescribed  in  subdivision  three  of  this  section. 

6.  Nothing  herein  shall  be  construed  to  prevent  the  court 
ordering  a  bill  of  particulars  in  a  proper  case,  whether  the  plead- 
ings be  written  or  oral. 

C.  C.  p.,  SI  2935.  312C,  3207:  L.  1882.  ch.  4t0,  f  1346.    AmM  by  L.  1308. 
cb.  495;  L.  1911.  cb.  73,  in  effect  Sept.  1.  1911. 

8  146.  What  canseff  of  action  mar  be  Jolaod  In  the  aante 
complaint. 

The  plaintiff  may  unite  in  the  same  complaint,  two  or  more 

causes  of  action,  where  they  are  brought  to  recover  as  follows: 

1.  Upon  contract,  express  or  implied. 

2.  For  personal  injuries^  and  injuries  to  property,  or  either. 

3.  Chattels,  with  or  without  damages,  for  the  taking  or  de- 
tention thereof. 

4.  Upon  claims  against  a  trustee,  by  virtue  of  a  contract,  or  by 
operation  of  law. 

5.  Upon  claims  arising  out  of  the  same  transaction  or  trans- 
actions connected  with  the  same  subject  of  action,  and  not  in- 
cluded within  one  of  the  foregoing  subdivisions  of  this  section. 

6.  For  penalties  incurred  under  a  statute  of  the  state,  or  an 
ordinance  of  the  city  of  New  York.     . 

But  it  must  appear  upon  the  face  of  the  complaint,  that  all 
the  causes  of  action,  so  united,  belong  to  one  of  the  foregoing 
subdivisions  of  this  section;  that  they  are  consistent  with  each 
other;  that  they  require  the  same  judgment;  and  except  as 
otherwise  prescribed  by  law,  that  they  affect  all  the  parties. 
Where  a  cause  of  action  for  which  a  dt^fendant  might  be  arrested 
is  united  with  a  cause  of  action  for  which  he  cannot  be  arrested, 
an  execution  agaiuwst  the  person  of  the  defendant  cannot  be  issued 
upon  the  judgment. 

C.   O.   p.,   <|  484,   2937. 

I  147.  [Am'd,  1008.]  Plaintiff  to  proTe  his  casei  exeep« 
tlons. 

If  a  defendant  fails  to  appear  and  answer,  the  plaintiff  cannot 
recover  without  proving  his  case,  except  in  a  case  specified  in 
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section  thirty-foar  hundred  and  six  of  the  code  of  civfl  proeedor 
ftud  excepting  that  where  the  action  is  on  a  contract,    ejLpre««  * 
implied,  and  a  copy  of  a   verified  complaint  ^as   8erve<I    on  • 
fendant  at   the  time  of  the  service  of  the  summons,    juiifzm^ 
may  be  talten  as  demanded  without  further  proof. 

C.   0.   P.,   S   2^1;  li.   1882,   ch.   410.    |   1347.     Am'd   L.   1008.     ch.     495.     1: 

effect  Sei^t.  1.  1908. 

S   148.  DefeAdaat  mar  oifer  to  iiUo^v  Jnd«Baeii«    or   «ao> 
promlne. 

The  defendant  may,  npon  the  return  of  the  snmmons,  and  Iwfnr^ 
answering;,  file  with  the  court  a  written  ofTer  to  allow   ji\iig:mez' 
to  be  taken  agrainst  him  for  a  sum  of  money,  or  for    propert- 
therein  specified,  with  costs.     If  there  are  two  or  more   defeD<: 
ants,  and  the  action  can  be  severed,  a  like  offer  may  be  made  l> 
one  or  more  of  the  defendants,  aKainst  whom  a  separate   juds 
ment  may   be  taken.     If  the  plaintiff  thereupon,   before    takisr 
any  other  proceeding  in  the  action,  files  with  the  court  a   wrtrtej 
acceptance  of  the  offer,  the  court  must  render  judgment    accord- 
ingly.    If  an  acceptance  is  not  filed,  the  offer  cannot  be   friven  k 
evidence  upon  the  trial;   but,  if  the  plaintiff  fails   to    obtain  a 
more  favorable  judgment,  he  cannot  recover  costs  from    the  tim^ 
of  the  offer,  and  must  pay  the  defendant's  costs  from  that  iim<'. 
But  a  defendant  may  Instead  of  such  written  offer,  deposit  tbc 
amount  of  his  offer,  if  a  sum  of  money,  with  the  clerk   of  tbt 
court,  with  like  effect. 

C.  C.  P.,   i  2882. 

I   148.  C«mplalat. 

The  complaint  must  state  In  a  plain  and  direct  manner  the 
facts,  constituting  the  cause  of  action. 

C.   C.   p..   I  293a. 

I  160.  Anavrei*;  frbat  to  contain. 

The  answer  of  the  defendant  must  contain: 

1.  A  geueral  or  specific  denial  of  each  material  allegation  of 
the  complaint  controverted  by  the  defendant,  or  of  any  knowJ* 
eilpo  or  information  thereof,  sufficient  to  form  a  belief. 

*2.  A  statement  of  any  new  matter  constituting  a  defense  or 
counterclaim,  in  ordinary  and  concise  language,  wluout  repetition. 

C.  C.  P..   SS  500,  2938;  L.  1862,  ch.  410.   8  1847. 

S   151.  Connterclalm  defined. 

The  countorclnim,  specified  in  the  last  section,  must  tend,  in 
Home  way,  to  diminish  or  defeat  the  plaantiff*s  recovery,  and 
uiUHt  be  one  of  the  following  causes  of  action  against  the  plain- 
tiff, or,  in  a  proper  cnse,  against  the  person  whom  he  represents, 
an(1  in  favor  of  the  defendant,  or  of  one  or  more  defendants 
between  whom  and  the  plaintiff  a  separate  judgment  may  be  had 
in  the  action: 

1.  A  cause  of  action  arising  ont  of  the  contract  or  transartMU. 
set  forth  in  the  <-ompInint  as  the  foundation  of  the  plaintiff's 
claim,  or  connected  with  the  subject  of  the  action. 

2.  In  an  n<'tion  on  contract,  any  other  cavae  of  action  on  con* 

tract,  existing  at  the  commencement  of  the  action* 

c.  c.  p..  i  501. 
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S  15SU  Rnlea  respeotinir  the  allovranee  of  eamnterelminu 

But  the  oonnterclaim,  specified  in  subdivision  second  of  the 
last  section,  is  subject  to  the  following  rules: 

1.  If  the  action  is  founded  upon  a  contract,  which  has  been 
assigned  by  the  party  thereto,  other  than  a  negotiable  promissory 
note  or  bill  of  exchange,  a  demand  existing  against  the  party 
theretc,  or  an  assignee  of  the  contract,  at  the  time  of  the  assign- 
ment thereof,  and  belonging  to  the  defendant,  in  good  faith, 
before  notice  of  the  assignment,  must  be  allowed  as  a  counter- 
claim, to  the  amount  of  the  plaintiCs  demand,  if  it  might  have 
been  so  allowed  against  the  party,  or  the  assignee,  while  the  con- 
tract belonged  to  him. 

2.  If  the  action  is  upon  a  negotiable  promissory  note  or  bill  of 
exchange,  which  has  been  assigned  to  the  plaintiff  after  it 
became  due,  a  demand  existing  against  a  person  who  assigned  or 
transferred  it,  after  it  became  due,  must  be  allowed  as  a  counter- 
claim, to  the  amount  of  the  plaintiff's  demand,  if  it  might  have 
been  so  allowed  against  the  assignor,  while  the  note  or  bill 
belonged  to  him. 

3.  If  the  plaintiff  is  a  trustee  for  another  or  if  the  action  is 
in  the  name  of  the  plaintiff,  who  has  no  actual  interest  in  the 
contract  upon  which  it  is  founded,  a  demand  against  the  plain- 
tiff shall  not  be  allowed  as  a  counterclaim;  but  so  much  of  a 
demand  existing  against  the  person  whom  he  represents,  or  for 
whose  benefit  the  action  is  brought,  as  wiU  satisfy  the  plaintiff's 
demand,  must  be  allowed  as  a  counterclaim,  if  it  might  have 
been  ^o  allowed  in  an  action  Inrougfat  by  the  person  beneficially 
interested, 

€.  G.  P..  f  602. 

1 1S3.  Jndflrment  ivhen  deniAnd  or  covnterelalin  are  e«nAl 
or  iine<nial. 

Where  a  counterclaim  is  established,  which  equals  the  plaintiff's 
demand,  the  judgment  must  be  in  favor  of  the  defendant.  Where 
it  is  less  than  the  plaintiff's  demand,  the  plaintiff  must  have 
judgment  foi*  the  residue  only.  Where  it  exceeds  the  plaintiff's 
demand,  the  defendant  must  have  judgment  for  the  excess,  or 
so  much  thereof  as  is  due  from  the  plaintiff;  the  judgment  does 
not  prejudice  the  defendant's  right  to  recover,  from  anotliar 
person,  so.  much  thereof  as  the  judgment  does  not  cancel. 

C.  C.  P.,  I  603. 

{154.  V^or   fifllmtatlve   relief. 

In  a  case  not  specified  in  the  last  section  where  a  counterclaim 
is  established,  which  entitles  the  defendant  to  an  affirmative 
judgment,  demanded  in  the  answer,  judgment  must  be-  rendered 
for  the  defendant  accordingly. 

C.  O.  P.,  f  604. 

( 155.  Connterelaim  -when  defendant  la  »aed  la  a  repre- 
sentative capacity. 

In  an  action  against  an  executor  or  administrator,  or  other 
Derson  sued  in  a  representative  capacity,  the  defendant  may  set 
foith,  as  a  coimterclaim,  a  demand  belonging  to  the  decedent 
or  other  person  whom  he  represents,  where  the  person  so  repre- 
sented would  have  been  entitled  to  set  forth  the  aama,  in  an 
action  against  him. 

O.  O.  p..  §  606.  1457 
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1166.  WlteA  plalntlif  ia  an  executor  or  adminliitr»tor. 

In  an  action  brought  by  an  executor  or  administrator,  in  his 
representative  capacity,  a  demand  against  the  decedent,  belong- 
ing, at  the  time  of  his  <leath  to  the  defendant,  may  be  set  forth 
by  the  defendant  as  a  counterclaim,  as  if  the  action  had  been 
brought  by  the  decedent  in  his  lifetime;  and,  if  a  balance  i:? 
found  to  be  due  to  the  defendant,  judgment  must  be  rendered 
therefor  against  the  plaintiff,  in  his  representative  capacity. 
Execution  can  be  issued  upon  such  a  judgment  only  in  a  case 
where  it  could  be  issued  upon  a  judgment  in  an  action  against 
the  executor. 

c.  c.  P.,  s  Boe. 

S  167.  Counterclaim  wbere  anionnt  in  in  exceiia  of  conrta' 
Jnriadlction. 

Where  defendant  has  a  counterclaim  which  is  in  excess  of  the 
amount  of  the  jurisdiction  of  this  court,  the  counterclaim  may 
be  interposed,  and  in  the  event  of  judgment  being  rendered  in 
defendant's  favor,  sustaining  said  counterclaim,  said  judgment 
shall  not  be  for  any  larger  sum  in  any  event  than  the  sum  to 
which  the  court  has  jurisdiction,  exclusive  of  costs,  but  nothing 
in  this  section  shall  be  construed  to  estop  such  a  defendant  from 
bringing  an  action  against  the  plaintiff  for  the  difference  between 
the  sum  ,of  the  court  s  jurisdiction,  and  the  sum  by  said  defendant  . 

to  be  due  unless  the  judgment  shall  state  that  the  sum  awarded  I 

by  the  judgment  is  the  whole  amount  found  to  be  due.       .  " 

[New.] 
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1 168.  IVlien  defendant  may  demnr.  | 

The  defendant  may  demur  to  the  complaint,  where  one  or  more 
of  the  following  objections  thereto,  appear  upon  the  face  thereof: 

1.  That  the  court  has  not  jurisdiction  of  the  person  of  tiie 
defendant. 

2.  That  the  court  has  not  jurisdiction  of  the  subject  of  the 
action. 

3.  That  the  plaintiff  has  not  legal  capacity  to  sue. 

4.  That  there  is  another  action  pending  between  the  same 
parties,  for  the  same  cause. 

5.  That  there  is  a  misjoinder  of  parties  plaintiff. 

6.  That  there  is  defect  of  parties,  plaintiff  or  defendant. 

7.  That  cauaes  of  action  have  been  improperly  united. 

8.  That  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

C.  C.  P..  88  488,  2039;  L.  1882,  ch.  410,  8  1347. 

8 169.  Demurrer  to  complaint  mnat  apeeify  yronnda  of 
objection. 

The  demurrer  must  distinctly  specify  the  objections  to  the  com- 
plaint, otherwise  it  may  be  disregarded.  An  objection,  taken 
under  subdivision  first,  second,  fourth  or  eighth  of  section  one 
hundred  and  fifty-eight  of  this  act,  may  be  stated  in  the  language 
of  the  subdivision;  and  an  objection  taken  under  either  of  the 
other  subdivisions,  must  point  out  specifically  the  particular 
defect  relied  upon. 

O.C.P.,8  480.  j^^^ 
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1 160.  Demurrer    to    all    or    part    of    tlie    eomplalnt)   ma^ 
WLtkmi/wcr  to  part. 

The  defendant  may  demur  to  the  whole  complaint,  or  to  one 
or  more  separate  causes  of  action,  stated  therein.     In  the  latter 
cttse.  he  may  answer  the  cause  of  action  not  demurred  to. 
c.  c.  P.,  i  491. 

S 161.  Formal    reply    or    demurrer    to    connterelatm    not 


A  formal  reply  to  a  counterclaim  is  not  necessary.  The  counter- 
claim shall  be  deemed  denied  by  the  plaintiff  unless  specifically 
admitted  on  the  trial.  It  also  may  be  objected  to  on  motion,  or 
demurred  to  as  if  the  counterclaim  were  an  affirmative  cause  of 
action,  set  up  in  a  complaint. 

[New.] 

§  16S.  Wlteii  plalntlif  may  demur  to  ans-vrer. 

The  plaintiff  may  demur  to  a  counterclaim  or  a  defence  con- 
sisting of  new  matter  contained  in  the  answer,  on  the  ground 
that  it  is  insufficient  in  law  on  the  face  thereof. 

1 163.  Reqnlremeiita  eoueenfng  Terllled  plea^llairai 

The  allegations  or  denials  in  a  Verified  pleading  must  in  form 
be  st^ed  to  be  made  by  the  party  pleading.    Unless  they   are 
therein  stated  to  be  made  on  the  information  and  belief  of  the 
I  party,   they  must  be  regarded,  for  all  purposes  as  having  been 

'  made  on  the  knowledge  of  the  person  verifying  the  pleading.    An 

allegation  that  the  party  has  not  sufficient  knowledge  or  informa- 
tion to  form   a   belief  with  respect  to  a  matter,   must,   for  the 
[  same  purpose,  be  regarded  as  an  allegation  that  the  person  veri- 

fying the  pleading  has  not  such  knowledge  or  information. 

C.  C.  p.,  {624. 

}  164.  Verification  I  how  and  by  ^vhom  made. 

The  verification  must  be  made  by  the  affidavit  of  the  party,  or. 
If  there  are  two  or  more  parties  united  in  interest,  and  pleading 
together,  by  at  least  one  of  them  who  is  acquainted  with  the 
facts,  except  as  follows: 

1.  Where  the  party  is  a  domestic  corporation,  the  verification 
I            must  be  made  by  an  officer  thereof. 

2.  Where  the  people  of  the  state  are,  or  a  public  officer,  in  their 
I             behalf,  is  the  party,  the  verification  may  be  made  by  any  person 

acquainted  with  the  facts. 

3.  Where  the  party  is  a  foreign  corporation;  or  where  the  party 
Is  not  within  the  county  where  the  attorney  resides,  or  if  the 
latter  is  not  a  resident  of  the  state,  the  county  where  he  has  his 
office,  and  capable  of  making  the  affidavit:  or,  if  there  are  two 
or  more  parties  united  in  interest  and  pleading  together,  where 
neither  of  them,  acquainted  with  the  facts,  is  within  that  county 
and  capable  of  making  the  affidavit;  or  where  the  action  or 
defence  is  founded  on  a  written  instrument  for  the'payment  of 
money  only,  which  is  in  the  possession  of  the  agent  of  the 
attorney:  or  where  all   the  material  allegations  of  the  pleading 

I  are  within  the  personal  knowledge  of  the  agent  or  the  attovney; 
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tn  either  case  the  verification  may  be  made  by  the  agent  of  or 
the  attorney  for  the  party. 

C.  C.  p.,  I  525. 

1 1Q5.  Exblbltion  of  ae«oanta  at  instance  of  adTerse  party 
may   be    ordered. 

The  court  may  at  the  time  of  pleading,  or  at  any  other  time 
before  the  trial,  require  the  plaintiff  or  defendant  to  exhibit  to 
the  inRpoction  of  the  adverse  party,  with  liberty  to  copy  the  same* 
any  writing  or  account  declared  on  or  set  up  in  the  way  of  offset 
or  counterclaim,  or  if  not  so  exhibited,  may  prohibit  its  afterward 
being  given  in  evidence. 

L.  1862.  cb.  410.  $  1301. 

I IGQ.  Amendment  of  pleadlnflrs. 

The  court  must,  upon  application,  allow  a  pleading  to  be 
amended,  at  any  time,  if  substantial  justice  will  be  promoted 
thereby.  Where  a  party  amends  his  pleading,  after  joinder  of 
issue,  or  pleads  over  upon  the  decision  of  a  demurrer,  and  it  is 
made  to  appear  to  the  satisfaction  nf  the  court,  by  oath,  that  an 
adjournment  is  necessary  to  the  adverse  party,  in  consequence 
of  the  amendment  or  pleading  over,  an  adjournment  mast  be 
granted.  The  court  may  also,  in  its  discretion,  require,  as  a  con- 
dition of  allowing  an  amendment,  the  payment  of  costs  to  the 
adverse  party. 

O.  C.   p.,   i  2044;   L.  1882,  ch.  410,  |  1347. 

1 107.  Private   statute  t  bow  pleaded* 

,   In  pleading  a  private  statute,  or  a  right  derived  therefrom.  It 
is  sufficient  to  designate  the  statute  by  its  chapter,  year  of  pas- 
sage and  title,  or  in  some  other  manner  with  convenient  certainty, 
without  setting  forth  any  of  the  contents  thereof, 
c.  c.  P.,  |B80. 

i  168.  JndHrmentni    botr   pleaded. 

In  pleading  a  judgment,  or  other  determinatioa  of  a  court  or 
ofBcer  of  special  jurisdiction,  it  is  not  necessary  to  state  the  facts 
conferring  jurisdiction;  but  the  judgment  or  determination  may 
be  stated  to  have  been  duly  given  or  made.  If  that  allenition 
is  controverted  the  party  pleading  must  on  the  trial  establisa  the 
facts  conferring  jurisdiction, 
c.  c.  P.,  §  r.;i2. 


§  109.  Condltlonii  precedent)  botr  pleaded. 

In  pleading  tho  performance  of  a  condition  precedent  in  a  con- 
tract it  is  not  necessary  to  state  the  facts  constituting  perform- 
ance; but  the  party  may  state  generally  that  he  or  the  person 
whom  he  represents  duly  performed  all  the  conditions  on  his  psrt. 
If  that  allegation  is  controverted  he  must  on  the  trial  establish 
performance. 

C-  C.  P.,  §  632. 

|170.  Pleadings  to  be  liberallx  eonstraed. 

The  nllegations  of  a  pleading  must  be  liberally  constmsd,  widl 
a  view  of  substantial  justice  between  the  parties. 
O.  O.  p..  I  61».  j.^ 
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1 171*  Immaterial  vArfaaee  la  pleadlngr  to  be  disregarded. 

A  yariance  betwoon  an  aUof^ation  in  a  pleading  and  the  proof, 
must  be  diareffarded  aa  immaterial,  unless  the  court  is  BatiRfied 
that  the  ndTerae  party  has  been  misled  thereby,  to  his  prejudice. 

O.  O.  p.,  I  2948;  L.   1882,   ch.  410,   |  1347. 

I  ITS.  Material  Tarlanees)  Itotr  pro-rldod  for. 

A  variance  between  an  allegation  in  a  pleading  and  the  proof 
is  not  material  unless  it  has  actually  miHle<l  the  adverse  party 
to  his  prejudice  in  maintaining  his  action  or  defense  on  the 
merits.  If  a  party  insists  that  he  has  been  misled  that  fact  and 
the  particulars  in  which  he  has  been  misled  must  be  proved  to 
the  aatisfaction  of  the  court  Thereupon  the  court  may  in  its 
discretion  order  the  pleading  to  be  amended  on  such  terms  as  it 
deems  Just. 

C.  O.  P.,  1  MO. 

1 173.  IVhat   to  be   deemed  a  fallare  of  proof. 

Where,  however,  the  allegation  to  which  the  proof  is  directed 
is  unproved,  not  in  some  particular  or  particulars  only,  but  in  its 
entire  scope  and  meaning,  it  is  not  a  case  of  Yariance  within  the 
last  two  sections,  but  a  failure  of  proof. 

O.  G.  p.,  1  B41. 

1174.  Partial  defense*. 

A  partial  ^e'ense  may  bo  set  forth,  but  it  must  be  expressly 
stated  to  be  a  partial  defense  to  the  entire  complaint,  or  to 
one  or  more  separate  causes  of  action  therein  set  forth.  On  a 
damuvrer  thereto  the  question  is  whether  it  is  sufficient  for  that 
purpose.  Matter  tending  only  to  mitigate  or  reduce  damages  in 
an  action  to  recover  damages  for  a  personal  injury,  or  an  injury 
to  property,  ia  a  partial  defense  within  the  meaning  of  this  section. 

1 176.  Coaiplalnt   In  action*  ^y   or  airalnat   eorporatlons. 

In  an  action  brought  by  or  against  a  corporation,  the  complaint 
must  aver  that  the  plaintiff,  or  the  defendant,  as  the  case  may 
be,  is  a  corporation;  must  state  whether  it  is  a  domestic  corpora- 
tion or  a  foreign  corporation;  and,  if  the  latter,  the  state,  country 
or  government,  by  or  under  whose  laws  it  was  created.  But 
the  plaintiff  need  not  set  forth,  or  specially  refer  to,  any  act  or 
proceeding  by  or  under  which  the  corporation  was  created. 

C.  C.  p.,  f  17T5.  *   • 

1 170.  IVhen   proof  of  corporate  exlstenee  vnneoea»ary. 

In  an  action  brought  by  or  against  a  corporation,  the  plaintiff 
need  not  prove,  upon  the  trial,  the  existence  of  the  corjjoration 
unless  the  answer  is  verified  and  contains  an  affirmative  allega- 
tion that  the  plaintiff,  or  the  defendant,  as  the  case  may  be,  is 
not  a  corporation* 

O.  O.  p.,  f  1770. 

1 177.  Bllsnomert  fvfaen   Dvnlved. 

In  an  action  or  special  proceeding  brought  bj'  or  against  a 
corporation,  the  defendant  is  deemed  to  have  waived  any  mistake 
in  the  statement  of  the  corporate  ranie.  unless  the  niirmomer  ia 
pleaded  in  the  answer  or  other  pleading  in  the  defendant's  behalf. 

0.  C.  p.,  1 1777. 
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1 178.  PleadlnflTS  in  ftetions  on  baatardy  bonds. 

The  pleadings  and  proceedings  in  actions  in  which  the  people 
of  this  state  are  a  party,  where  such  actions  are  brought      by 
the  overseers  of  the  poor  or  the  commissioners  of  public  charities 
and   correction,   upon  bastardy  or  abandonment  bonds,  shall    be 
the  same  as  in  actions  brought  on  bonds  with  conditions  other 
than  for  the  payment  of  money,  and  for  any  breach  of  the  con- 
dition of  such  bond  given  in  cases  of  bastardy  which  shall  happen 
after  the  recovery  of  any  damages  or  the  commencement  of  any 
suit,  the  municipal  court  in  the  district  in  which  the  action  ^wsls 
originally  brought  shall  have  power  to  issue  a  new  summons,  and 
upon    the   return   thereof   to   ascertain   the  amount  of   damages 
arising  from  said  breach,  and  to  give  judgment  accordingly;  and 
in  suits  upon  bonds  given  in  abandonment  cases  the  court  shall 
have  the  same  power  as.  to  requiring  further  security  or  com- 
mitting defendant  in  default  thereof,   as  are  conferred  by  la^w, 
upon  the  judges  of  courts  of  record  in  similar  cases. 

L.  1882,  ch.  410,  (  1348. 

i  179.  Answer  of  title. 

The  defendant  may,  either  with  or  without  other  matter  of 
defense,  set  forth  in  his  answer  facts  showing  that  the  title  to 
real  property  will  come  in  question.  Such  an  answer  must  be 
in  writing,  and  it  must  be  signed  by  the  defendant,  or  his  attorney 
or  agent,  and  delivered  to  the  court.  The  court  must,  thereuix>n, 
countersign  the  answer,  and  deliver  it  to  the  plaintifli. 

L.  1882,  cb.  410,  1 1349. 

§  180.  Defendant  In  answer  of  title  to  deliver  nn4ev« 
taklnar* 

In  the  case  specified  in  the  last  section,  the  defendant  must  also 
deliver  to  the  court,  with  the  answer,  a  written  undertaking, 
executed  by  one  or  more  sureties,  approved  by  the  court,  to  the 
effect  that,  if  the  plaintiff,  within  twenty  days  thereafter,  deposits 
with  the  court  a  summons  and  complaint  in  a  new  action,  for 
the  same  cause,  to  be  brought  in  the  proper  court,  as  prescribed 
in  the  next  section,  the  defendant  will,  within  twenty  days  after 
the  deposit,  give  a  written  admission  of  the  service  thereof. 
Where  the  defendant  was  arrested  in  the  action  before  the  court, 
the  undertaking  must  further  provide  that  he  will,  at  all  times. 
render  himself  amenable  to  any  mandate  which  may  be  issued 
to  enforce  a  final  judgtaent  in  the  action  so  brought.  If  the 
ilofendant  fails  to  comply  with  the  undertaking,  the  sureties  are 
liable  thereupon  to  any  amount  for  which  judgment  might  have 
been  rendered  by  the  municipal  court,  if  the  answer  and  under- 
taking had  not  been  delivered. 

1  1882,  ch.  410,  f  1350. 

8  181.  New  action  to  be  bronRlit  In  anpreme  oonrt. 

The  court,  in  which  a  new  action  is  to  be  brought,  as  prescribed 
in  the  last  section,  is  the  supreme  court. 

L.  1882,  cb.  410,  f  1351. 

f  182.  Old  action  I   therenpon   dlncontlnned. 

Upon  the  delivery  of  the  undertaking  to  the  court,  the  action  is 
discontinued,   and   each   party   must   pay  hi«  own   costs.    If  the 
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plaintiff  fails  to  deposit  with  the  court  a  summons  and  complaint 
in  the  new  action,  before  the  expiration  of  t\<renty  days  after 
the  delivery  of  the  undertaking,  the  defendant  may  maintain  an 
action  against  the  plaintiff  to  recover  costs  before  the  court. 

h.  1882,  ch.  410,  1 1352. 

.   1188,  Penalty   for  failure  to  deUver  undertakiny. 

If  the  undertaking  is  not  delivered  to  the  court,  it  has  jurisdic- 
tion of  the  action,  and  must  proceed  therein,  and  the  defendant 
is  precluded  in  his  defense,  from  drawing  the  title  in  question. 

L.  1882,  ch.  410,  |  1353. 

f  184.  Title  appearln^r   from   plalntllTs  o^vn  alio^rlnir. 

If,  however,  it  appears  upon  the  trial,  from  the  plaintiff's  own 
showing,  that  the  title  to  real  property  is  in  question,  and  the  title 
is  disputed  by  the  defendant,  the  court  must  dismiss  the  com- 
plaint, with  costs,  and  render  judgment  against  the  plaintiff 
accordingly. 

L.  1882,  ch.  410,  1 1354. 

1 186,  Same  cause  of  aettoBy  and  defense  In  ne^w  action. 

In  the  new  action,  to  be  brought  after  an  action  before  a  court 
is  discontinued,  by  the  delivery  of  an  answer  and  an  undertaking, 
as  prescribed  in  the  last  six  sections,  the  plaintiff  must  complain 
for  the  same  cause  of  action  only  upon  which  he  relied  before 
the  court,  and  the  defendant's  answer  must  set  up  the  same 
defense  only  which  he  made  before  the  court.  If  the  action  is 
to  recover  a  chattel  which  was  replevied  in  the  municipal  court, 
each  undertaking,  given  in  the  municipal  court,  continues  to  be 
valid  in,  and  is  applicable  to,  the  new  action. 

L.  1882,  ch.  410,  f  1366. 

1 186.  An»Trer  to  title  Interposed  as  to  only  one  or  more 
of  «everal  defensenf  proceedlnara  thereupon. 

Where  in  an  action  before  the  court,  the  plaintiff  has  two  or 
more  causes  of  action,  and  the  defense  that  the  title  to  real 
property  will  come  in  question,  is  interposed  as  to  one  •r  more, 
but  not  as  to  all  of  them,  the  defendant  may  deliver  an  answer 
and  undertaking  as  prescribed  in  this  article,  with  respect  to  the 
rnuse  or  causes  of  action  only,  in  which  title  will  so  come  in 
nnestion.*  Whereupon  the  court,  must  discontinue  the  action  as 
to  thosp  causes  of  action  only,  the  plaintiff  may  commence  a  new 
action  therefor  in  the  proper  court  and  the  original  action  must 
proceed  as  to  the  other  causes. 

L.  1882,  ch.  410,  f  1356. 

|1S7.  interpleader  hjr  order  In  certain   ca»ea. 

A  defendant  against  whom  an  action  to  recover  upon  a  contract, 
or  an  action  to  recover  a  chattel,  is  pending,  may,  at  any  time 
before  answer,  upon  proof,  by  affidavit,  that  a  person,  not  a 
party  to  the  action,  makes  a  demand  against  him  for  the  same 
debt  or  property,  without  collusion  with  him,  apply  to  the  court, 
upon  notice  to  that  person,  and  the  adverse  party,  for  an  order 
to  substitute  that  person,  in  his  place,  and  to  discharge  him  from 
liability  to  either,  on  his  paying  into  court  the  amount  of  the 
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debt,  or  delivering  the  possession  of  the  property,  or  its  yalne, 
to  such  person  as  the  court  directs;  or  upon  it  appeiirin|r  that 
the  defendant  disputes,  in  whole  or  in  part,  the  liability  as 
asserted  against  him  by  different  claimants,  or  that  he  has  some 
interest  in  the  subject  matter,  of  the  coutroveray  which  he  desires 
to  assert,  his  application  may  be  for  an  order  joining  the  other 
claimant  or  claimants,  as  co-defendants  with  him  in  the  action., 
The  court  may,  in  its  discretion,  make  such  order,  opon  snch 
terms  as  to  costs  and  payments  into  court  of  the  amoant  of  the 
debt,  or  part  thereof,  or  delivery  of  the  poaaeasion,  of  the  property, 
or  its  value  or  part  thereof,  as  may  be  just  and  thereupon  the 
entire  controversy  may  be  determine^  in  the  action. 
C.0.P..|81».  j^ 
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TITLE  V. 
Proceedings  between  joinder  of  issue  and  triaL 

Afftioto  1*   Adjoammeata;  subpoenas;  attendanco  of  wltnesMs. 
2.    Commissions  and  deposltloiiB. 

ABTIOLE  FtBST. 

Adjournments;  subpanaa;  attendance  of  toitne$$ee,  \ 

See.  198.  Trial  may  be  adjourned,  when. 

194.  Adjournment  longer  than  el^ht  days;  undertaking. 

195.  Conditions  maj  be  Imposed* 

196.  Aiteudonce  of  witnesses. 

197.  How  Habpoena  served. 

iftl.   Warrau t  of  atuiotament  against  defaulting  witness. 

199.    How  executed;  fees  Ibereupou. 

)0U.   Defauitiug  witnebu  liable  for  flam  ages,  and  penalty  of  fifty  doUara. 

I  103.  (Am'dy    1910.1      Adjovnunents)    trial    may    be    ad* 

The  trir.l  of  the  action  may  be  adjourned  by  the  court,  or  on 
the  application  of  either  party,  for  a  period  not  exceeding  eight 
days  at  any  one  adjournment,  unless  the  defendant  is  under  ar- 
rest, in  which  case  it  shall  not  be  adjourned  to  exceed  forty-eight 
hours,  exceut  upon  the  application  of  the  defemlaot^  in  accord- 
ance with  the  provisions  of  section  sixty-seven  of  this  act  Ex- 
cept that  an  aajournmeut  for  more  than  forty-eijrht  honrs  where 
the  defendant  is  under  arrest,  may  be  (craiited  on  application  of 
the  plaintiff  by  discharging  the  defendant  from  custody  and  the 
action  may  (hen  nroceed  notwithstanding  such  discharge;  and 
the  deftriidant  shall  be  subject  to  arrest  oh  the  execution,  in  the 
same  manner  as  if  he  had  not  been  so  discharged.  The  trial 
may  be  adjourned  for  a  longer  period  by  consent,  pr  where 
neither  party  objects  to  th  same,  or  where  th  defendant  has 
defaulted  either  by  reason  of  his  non-appearance  or  in  pleading, 
the  inquest  or  taking  of  judgment  may  he  adjourned  for  a  longer 
period  than  eight  days  on  the  application  of  the  plaintiff,  except 
as  otherv.'i.se  expressly  prescribed  in  this  act- 

L.  1SS2.  ch.  410,  II  1362,  13G3.     Am'd  by  L.  1910.  ch.   153.  In  effect  Apr. 
«,  1910. 

f  194*  Adlonmment  loniger  than  eisrltt  daysf  vndertaklns. 

An  adjournment  may  be  had  either  at  the  joining  of  issue,  or 
at  any  subsequent  time  to  which  the  cause  may  stand  adjourned 
on  application  of  either  party,  for  a  longer  period  than  eight 
days,  but  not  to  exceed  ninety  days  from  the  return  of  the. 
summons,  upon  executing  an  undertaking  in  writing,  with  one 
or  more  sufficient  sureties,  to  the  effect  that  he  will  pay  to  the 
plaintiff  or  defendant  the  damages,  costs  and  extra  costs,  in  case 
judgment  shall  be  rendered  against  him  in  the  action,  upon  proof 
oy  the  oath  of  the  party  or  otherwise,  to  the  satisfaction  of  the 
court,  that  such  party  cannot  be  ready  for  trial  before  the  time 
to  which  he  desires  an  adjournment,  for  the  want  of  material 
evidence,  describing  it:  that  the  delay  has  not  been  made  neces- 
sary by  any  act  or  neglect  on  his  part  since  the  action  was  com- 
menced and  that  he  experts  to  proeure  the  evidence  at  the  time 
stated  by  him.  All  bonds  taken  upon  the  ailjournment  of  any 
cause  shall    be  good  and   valid  against  the  obligor  or  obligors, 
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although  fsabsequent  adjournments  are  haci  after  the  ezecutioii 
of  such  bond  or  obligation. 

L.  1882,  ch.  410,  |  13G4. 

I  195*  Conditions  may  be  Imposed. 

The  court  may  impose  upon  the  party  applying  ^or  an  ad* 
Joumment  such  conditions  as  tJ  it  may  seem  reasonable. 

L.  1882,  ch.  410,  I  1385. 

f  190.  [Am'd,  1910.]     Attendance  of  witnesses. 

A  subpoena  requiring  a  witness  to  appear  and  testify  on  the 
trial  of  an  action,  on  the  demand  of  either  party,  shall  be  issued 
out  of  this  court  by  the  clerk  thereof,  in  the  district  in  which 
the  action  is  i>ending,  unless  otherwise  ejLpressly  provided  in  this 
act,  but  if  the  party  in  whose  behalf  the  subpoena  is  to  be 
issued  is  represented  by  an  attorney,  such  attorney  may  issue 
the  same  aud  shall  subscribe  thereto  his  name,  office  uud  post- 
office  address,  and  the  subpoena  may  l>e  served  at  any  place 
within  the  city  of  New  York.  The  subpoena  may  require  the 
witness,  except  as  otherwise  expressly  prescribed  by  law,  to 
bring  with  him  any  book  or  paper,  relating  to  the  merits  of 
the  action. 

0.  G.   P.,   I  2960;  L.   1882,  ch.  410,  |  1370.     Am*d.  L.  1910,  ch.  538.     In 
effect  Sept.  1,  1910. 


f  197.  Hovr  subpoena  serred.   - 

A  subpoena  may  be  served  by  any  person  over  the  age  of 
eighteen  years,  and  must  be  served  by  delivering  a  copy  thereof 
to  tue  witness  personally,  and  by  paying  or  tendering  to  him  his 
lawful  fee  of  twenty-five  cents  for  one  day's  attendance  as  a  wit- 
ness, and  mileage  as  provided  by  the  code  of  civil  procedure. 
C.  C.  P..  f  2970;  L.  1882.  ch.  410,  |  1370. 

f  198.  "Virarrant  of  attacltnient  a^ralnst  defanltlns  w^ltness. 

Where  it  is  made  to  appear,  to  the  satisfaction  of  the  court,  by 
affidavit  or  other  proof,  that  a  person  duly  subpoenaed  to  attend 
before  it  in  an  action,  has  refused  or  neglected  to  attend  as  a 
witness  in  obedience  to  the  subpoena,  and  no  just  cause  for  the 
neglect  or  refusal  is  shown  to  exist,  and  the  person  is  not  privi- 
leged from  attendance  under  any  statute  of  the  state,  and  the 
party,  in  whose  behalf  the  witness  was  subpoenaed,  or  his  at- 
torney, makes  oath  that  the  testimony  of  the  witness  is  material, 
the  court  must  issue  a  warrant  of  attachment,  directed  generally 
to  any  marshal,  for  the  purpose  of  compelling  the  attendance 
of  the  witness. 
C.  C.  p.,  I  2971. 

I  109.  HoTT  executed  I  fees  thereupon. 

Such  a  warrant  of  attachmjnt  must  be  executed  in  the  same 
manner  as  an  order  of  arrest.  The  fees  of  the  marshal  for 
serving  it  must  be  paid  by  the  person  against  whom  it  is  issued, 
unless  he  shows  a  Treasonable  excuse  to  the  satisfaction  of  the 
court,  for  his  omission  to  attend,  in  which  case,  the  party  pro- 
curing the  warrant  must  pay  for  them,  and  if  he  recovers  costs, 
the  amount  thereof  umst  bo  allowed  to  him  as  part  of  his  costa 

C.  C.  P..  I  2072. 
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f  200.  Defavltlnir  ^rltnesa  liable  for  damair^*  nnd  penalty 
Df  fitty  dollars, 

A  person  subpoenaed,  a»  prescribed  in  this  act,  who  neglects 
or  ref ut?e8  to  obey  the  subpoena,  or  to  testify,  is  also  liable  to  the 
party,  in  whose  behalf  be  was  subpoenaed,  for  all  damages  which 
the  party  snstains  by  reason  of  his  neglect  or  refusal,  and  fifty 
dollars  in  addition  thereto,  and  is  subject  to  any  fine  or  punish- 
ment which  may  be  imp<.)w^  in  accordance  with  the  provision 
of  stxrtion  eight  of  this  act. 

O.   C.   P.,   9  2979. 
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« 

AfLTICliK   SECOND. 

Commission  to  take  testitnany;  depositions* 

Bee.  205.  Commltigioii  to  take  testimony,  ot  cetera. 

206.  GomnilRBlon  on  consent;  deposition  upon  oral  qaestloDS. 

207.  When  and  how  commission  i;ranted. 

208.  Adjournment  wbere  commission  granted. 

209.  How  <»xecuted  nnd  returned. 

210.  Certifloate  of  eTeontlon. 

211.  Certllicat«.  a  sufficient  return. 

212.  Wh('n  deposition  may  be  suppressed. 

213.  Deposition,  ot  cetera,  evidence. 

214.  Power  of  eoromisaioners. 

215.  Receipt  of  clerk;  return  of  comminlon  by. 

216.  I)e|M>Httion  to  take  testimony  conditionally. 

217.  AfBdavIt  on  application;  requirements  of. 

218.  Deposition  l>y  const'nt. 

219.  Ord<»r  for  examination. 

220.  Punisliment  for  disob(>ylng  order,  witness  fees. 

221.  Service  of  order. 

222.  Adjournment  of  examination. 
22.3.  Party  confined  in  prison. 

224.  Rules  for  examination;  manner  of  taking  and  retaming  depocftioo; 

refusal  of  pertton  examined  to  answer. 
226.  De]X)!iltion  may  be  read  in  evidence;  when. 
226.  Effect  of  deposition. 

|20B.  CommlBfliloii  to  take  testlmoiiTy  et  cetera. 

Where  the  defendant  has  neplected  to  appear  upon  the  return 
of  a  summons,  or  has  failed  to  answer  the  complaint,  or  where 
an  issue  of  fat-t  has  been  joined  in  an  action;  and  it  appears,  by 
affidavit,  upon  the  application  of  either  party,  that  a  witness,  not 
within  the  city  of  New  York,  is  material  in  the  prosecution  or 
defense  of  the  action,  the  court  may  award  a  commission  to  one 
or  more  coniiictcnt  persons,  authorizing  them,  or  any  of  them  to 
examine  the  witness  under  oath,  upon  interrogatories  to  be 
settled  by  the  court,  or  by  written  airreement  of  the  parties,  and 
indorsed  upon  or  annexed  to  the  Commission;  to  take  and  certify 
the  deposition  of  the  witness,  and  to  return  the  same  by  mail, 
addressed  to  the  clerk  of  the  court. 
C.  C.  p.,  f  2980;  L.  1882,  ch.  410,  f  1368. 

I  206.  CommlnHlon  on  coniient;  deposition  upon  oral  Qve»- 
tlonii. 

If  both  parties  expressly  consent,  a  commission  may  issue  with- 
out written  interrogatories,  and  the  deposition  may  be  taken  upon 
oral  (inostions. 
C.  C.  p..  8  2t»Sl;  L.  1882,  ch.  410,  i  1368. 

§  207.  When  nn«l  lio^r-  commiMfiloii  grranfecl* 

The  commission  may  be  granted  by  the  court  without  notice, 
upon  the  applii'ution  of  the  plaintiff,  made  at  the  return  of  the 
summons,  or  upon  the  application  of  either  party,  made  at  the 
time  of  the  joindtT  of  issue.  It  may  also  be  granted  at  any  time 
after  the  joinder  of  issue,  upon  the  application  of  either  party, 
accompanie<l  with  proof,  by  affidavit,  that  three  days  written 
notice  of  the  npplirnticm  has  been  served  upon,  the  adverse  party, 
either  personally  or  by  service  upon  the  attorney,  who  appeared 
for  him  befon*  tlje  court. 

O.  C.  P.,  f  2Ub2;  L.  18ti2,  cb.  410,  §  13G8. 
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1908.  Adjovrnment   "vrhere   oontntlsalon   frraiftted. 

Where  a  commission  is  granted,  the  party  upon  whose  applica- 
tion it  is  issned,  is  entitled  to  such  an  adjournment  of  the  trial 
as  may  be  necessary  to  procure  the  commission  to  be  executed 
and  returned.  Subject,  however,  to  the  provisions  of  sections 
one  hundred  and  ninety-three  and  one  hundred  and  ninety-four  of 
this  act. 

O.  O.  P..  i  2963;  L.  1882,  clu  410,  |  1868. 

I  209.  Ho^r  executed  and  returned* 

The  person,  to  whom  a  commission  is  directed,  or  before  whom 
a  deposition  is  taken,  unless  otherwise  expressly  directed  in  the 
commission,  or  in  the  order  for  taking  the  depositions,  must 
execute  the  commission,  or  the  order  as  follows: 

1.  He  must  publicly  administer,  to  each  witness  examined,  an 
oath  or  afflrmation  to  testify  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  as  to  the  matters  respecting  which  the 
witness  is  examined. 

2.  He  must  reduce  the  examination  of  each  witness  to  writing, 
or  cause  it  to  be  reduced  to  writing,  by  a  disinterested  person. 
After  it  has  been  carefully  read,  to  or  by  the  witness,  it  must  be 
subscribed  by  the  witness. 

3.  If  an  exhibit  is  produced  and  proved,  the  exhibit,  or,  if  the 
witness,  or  other  person  having  it  in  his  custody,  does  not  sur- 
render it,  a  copy  thereof,  must  be  annexed  to  the  deposition  to 
which  it  relates,  subscribed  by  the  witness  proving  it,  and  num- 
bered or  otherwise  identified,  in  writing  thereupon,  by  the  com- 
missioner or  other  person  taking  the  deposition,  who  must  sub- 
scribe his  name  thereto. 

4.  The  commissioner,  or  person  taking  the  deposition,  must  sub- 
scrijbe  his  name  to  each  half  sheet  of  the  deposition,  and  he  mu«t 
annex  all  the  depositions  and  exhibits  to  the  commission,  or  to 
a  certified  copy  of  the  order  for  taking  the  deposition,  with  the 
certificate  specified  in  the  next. section;  and  he  must  close  them 
up  under  his  seal,  and  address  the  packet  to  the  clerk  of  the 
court,  at  his  official  residence. 

5.  If  there  is  a  direction,  on  the  commission,  or  in  the  order  to 
return  the  same  through  the  post  office,  he  must  immediately 
deposit  the  packet,  so  addressed,  in  the  post  office,  and  pay  the 
postage  thereon. 

6.  If  there  is  a  direction  on  the  commission,  or  in  the  order,  to 
return  the  same  by  an  agent  of  the  party,  at  whose  instance  it 
was  issued  or  granted,  the  packet  so  addressed  must  be  delivered 
to  the  agent. 

7.  Where  a  commission  is  directed  to  two  or  more  persons,  one 
or  more  of  them  may  execute  it,  as  prescribed  in  this  and  the 
next  section. 

A  copy  of  this  and  of  the  next  section  must  be  annexed  to  each 
commission,  or  order  to  take  depositions,  authorized  by  this 
article. 

0.  C.  P.,  IS  010,  2084;  L.  1883,  eb.  410,  S  1368. 

S210    Certificate   of  execntlon. 

The  commissioner  or  other  person,  before  whom  one  or  mor^ 
depositions  are  taken,  must  subscribe,  and  annex  to  each  deposi* 

1409 


MUNICIPAL  COURT  ACT. 

tion,  a  certificate,  substantially  in  the  fallowing  form,  thQ  blanlcs 

being  properly  filled  up: 

State  (or  territory)  of i 

County  (or  parish)  of J 

I, do  certify  that  . . . « the  -wit- 
ness,  personally   appeared   before   me   on   the    day    of 

,  at   o'clock  in  the   noon,  at    the 

,  in  the  state  (or  territory)  of ,  and  after 

being  sworn  (or  affirmed,  as  the  case  may  be),  to  testify  the 
truth,  the  whole  truth,  and  nothing  but  the  truth,  did  depose 
to  the  matters  contained  in  the  foregoing  deposition,  and  did, 
in  my  presence,  subscribe  the  same,  and  indorse  the  exhibits 
annexed  thereto.  And  I  further  certify  that  I  have  subscribed 
my  name  to  each  half  sheet  thereof,  and  to  each  exhibit. 

And  I  further  certify  that appeared  in  behalf 

of   the    and  that    appeared 

in  the  behalf  of  the 

0.  C.  P.,  S  002;  L.  1882,  ch.  410,  |  1360. 

(211.  Gertlflcate,  a  BnAclent  return. 

The  certificate  specified  in  the  last  section*  is  a  saffldent  return 
to  a  commission. 
O.  G.  P.,  i  903;  L.  1882,  ch.  410,  S  1360. 

1 212.  1\''beii  depoMltlon  ina.y  be  suppressed. 

Where  it  appears,  by  affidavit  that  a  deposition  has  been 
improperly  or  irregularly  taken  or  returned;  or  that  the  personal 
attendance  c*  the  witness,  upon  the  trial,  could  have  been  pro- 
cured, with  due  diligence,  by  a  subpoena,  or  that  the  attorney 
for  either  party  has  practiced  any  fraud,  or  unfair  or  over- 
reaching conduct,  to  the  prejudice  of  the  adverse  party,  in  the 
course  of  the  proceedings;  an  order  for  the  suppression  of  the 
deposition,  may  be  made  by  the. court,  upon  the  application  of 
the  party  aggrieved,  upon  notice  to  the  adverse  party. 

c.  c.  P.,  8  010. 

1 213.  Deposition,   et  cetera,   evidence. 

A  deposition,  taken  and  returned  as  prescribed  in  this  article, 
may,  unless  it  is  suppressed  as  prescribed  in  the  last  section,  be 
read  in  evidence  by  either  party.  It  has  the  same  efifect,  and  no 
other,  as  the  oral  testimony  of  the  witness  would  have;  and  an 
objection  to  the  competency  or  credibility  of  the  witness,  or  to 
the  relevancy,  or  substantial  competency,  of  a  question  put  to 
him,  or  of  an  answer  given  by  him,  may  be  made,  as  if  the 
witness  was  then  personally  examined,  and  without  being  noted 
upon  the  deposition. 

C.  C.  P.,  f  Oil. 

I  214.  Povrer  of  commissioners. 

Where  the  commission  is  executed  within  the  state,  the  com- 
missioner, or  if  there  are  two  or  more,  a  majority  of  them,  have 
the  same  power  to  issue  a  subpoena,  to  swear  a  witness,  and  to 
compel  his  attendance,  that  a  justice  of  the  peace  has,  in  an 
action  pending  before  him. 

0.  O.  P.,  f  2087. 

1470 


MUNICIPAL  COURT  ACT. 

I  216«  Receipt  of  clerk)  return  of  commlaaloii  by. 

.The  clerk  of  the  court  in  the  district  in  which  the  action  is 
pending*  must  on  receiving  the  package^  containing  the  commis- 
sion, transmitted  to  him  by  mail  or  otherwise,  open  and  tile  it, 
indorsing  thereupon  the  date  of  his  so  doing.  It  must  remain  on 
file  with  him,  until  the  trial;  but  either  party  is  entitled  to  inspect 
it  on  file. 

C.  C.  P.,  I  2986. 

(216.  Deposition  to  take  tentlmonr  conditionally* 

Either  party  to  an  action  pending  in  the  municipal  court  in«y 
apply  in  the  district  in  which  the  action  is  pending,  for  an  order 
to  have  the  testimony  of  any  witness  who  is  about  to  depart 
from  the  city  of  New  York,  and  will  probably  continue  absent, 
when  the  testimony  is  required,  or  is  so  sick  or  infirm  as  to  afford 
reasonable  ground  to  believe  that  he  will  not  be  able  to  attend 
the  trial;  or  that  any  other  special  circumstances  exist  which 
render  it  proper  that  he  be  examined  as  prescribed  in  this  article, 
taken  conditionally  to  be  used  on  the  trial  of  such  action,  subject 
to  the  provisions  of  this  artide. 

L.  1882,  ch.  410,  f  1369. 

1217.  Affldarlt  on  application  j  reanlrementa  of. 

The  party  desiring  to  take  a  deposition,  as  prescribed  in  the 
last  section,  must  present  to  the  court  in  the  district  in  which  the 
action  is    pending,  an  affidavit  showing: 

1.  The  title  and  nature  of  the  action.  The  name  and  residence 
of  the  i)erson  to  be  examined.  That  the  testimony  of  such  person 
is  material  and  necessary  for  the  party  making  such  application 
or  for  the  prosecution  or  defense  of  such  action. 

2.  That  the  person  to  be  examined  is  about  to  depart  from  the 
city  of  New  York,  or  that  he  is  so  sick  or  infirm  as  to  afford 
reasonable  ground  to  believe  that  he  will  not  be  able  to  attend 
the  trial,  or  that  any  other  special  circumstances  exist  which 
render  it  proper  that  he  should  be  examined,  ns  prescribed  in  this 
chapter:  but  this  subdivision  does  not  apply  to  a  case  where  the 
person  to  be  examined  is  a  party  to  the  action,  except  in  the  case 
of  sickness  or  infirmity. 

3.  If  the  party  sought  to  be  examined  is  a  corporation,  the 
afSdavit  shall  state  the  name  of  the  officers  or  directors  thereof, 
or  any  of  them  whose  testimony  is  necessary  and  material,  or 
the  books  and  papers  as  to  the  contents  of  which  an  examination 
or  inspection  *  is  desired,  and  the  order  to  be  made  in  respect 
thereto,  shall  direct  the  examination  of  such  persons  and  the 
production  of  such  books  and  papers. 

0.  C.  P.,  1  872. 

1 218.  Depoiiltlon  by  consent. 

The  parties  to  an  action  may  stipulate  in  writing  that  an  order 
specified  in  section  two  hundred  and  sixteen  of  this  act  may  be 
granted,  in  which  case  an  affidavit,  as  required  by  the  preceding 
sections  shall  not  be  necessary.  But  this  section  does  not  apply 
to  a  case  w^here  the  person  to  be  examined  is  confined  in  a  prison 
or  jail  within  the  state. 

0.  C.  P.,  i  8T9. 
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1219.  Order  for  ex&mlnatloii. 

The  court  to  whom  an  affidavit  is  presented,  as  proTided  in  sec- 
tion two  hundred  and  serenteen  of  this  act,  may,  if  the  opposing 
party  or  his  representative  is  not  present,  require  that  a  reason- 
able notice  of  the  application  be  given,  or  may  act  on  the  applica- 
tion at  the  time  of  such  presentation,  and  must  grant  an  order 
for  the  taking  of  the  deposition,  if  satisfied  of  the  truth  of  the 
matter  stated  in  the  affidavit,  and  may  in  his  discretion  designate 
and  limit  tho  particular  matters  on  which  the  examination  is  to 
be  conducted.  The  order  may  require  that  the  examination  be 
conducted  before  the  court,  at  the  time  fixed,  or  may  permit  snch 
examination  to  be  conducted  at  the  place  where  the  person  to  he 
examined  is  at  the  time  fixed  for  said  examination.  Where  the 
.deposition  is  not  taken  in  court,  the  order  may  permit  the  exam- 
ination of  the  person  making  the  deposition  to  proceed  after 
having  been  sworn  before  an  officer  authorised  to  take  and  admin- 
ister oaths. 

C.  G.  P..  1873. 


S220.  Pnnlflbment  for  dlaoberlns  orderf  iritttess  f^ 

Witnesses  foes,  ns  provided  in  this  act,  for  attendance  upon  a 
trial,  must  bo  paid  or  tendered  when  the  order  is  served  upon  the 
party  or  other  person  required  to  attend.  If  the. party  or  persons 
so  served  fails  to  obey  the  order  his  attendance  may  be  compelled, 
and  he  may  be  punished  in  like  manner,  and  the  proceedings 
thereon  are  the  same,  as  if  he  failed  to  obey  a  subpoena,  issued 
from  the  municipal  court. 

c.  C.  P.,  §  874. 

8  221.  Service   of  order. 

A  copy  of  the  order  and  of  the  affidavit  upon  which  it  was 
granted  must  be  served  at  least  two  days  before  the  time  fixed 
for  the  examination,  upon  the  attorney  for  each  party  to  the 
action,  in  like  manner  as  a  paper  in  the  action;  or  if  a  party  has 
not  appeared  in  the  action  they  must,  be  served  upon  him  as 
directed  by  the  order. 

C.  C.  P.,  §  875. 

9  222.  Adjournment  of  exnmlnntton.  \ 

The  court  may  upon  good  cause  shown  adjourn  the  time  for 
taking  said  examination  within  the  limitations  and  proriaiona  of 
this  act  applying  to  adjournments. 

[New.] 

§223.  Party   confined  in   prison. 

Where  the  party  or  other  person  to  be  examined  is  confined  in 
a  prison  or  jail  within  the  state,  under  sentence  for  a  misde- 
meanor or  felony,  that  fact  must  be  stated  in  the  affidavit,  and 
his  deposition  may  be  taken  as  prescribed  in  the  foregoing  sections 
as  if  ho  was  not  so  confined,  except  that  in  such  a  case  the 
granting  or  refusing  the  order  is  always  in  the  discretion  of  the 
court,  Tho  order  must  require  the  production  of  the  prisoner  by 
the  person  in  charge  of  the  prison  or  jail,  at  the  prison  or  jail,  but 
it  may  proscribe  such  regulations  and  restrictiona  with  respect 
thereto  as  the  court  deems  proper. 

C.  C.  r.,  f  877. 
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$  221.    Rules  for  •zaminatlon;  mannar  of  taUng  and  retaming 
deposltloa;  relbsal  of  person  ezamlaad  to  answer* 

The  deposition,  shall  be  in  the  form  of  question  and  answer, 
and  when  completed  must  be  carefully  read  to  and  subscribed  b^ 
the  person  examined;  and  within  three  days  thereafter,  uiiles}',. 
sooner  required  by  the  order,  must  bo  filed  in  the  office  of  the 
clerk  of  the  district  in  which  the  action  is  pending,  together  with 
the  stipulation  or  the  affidavit  on  which  the  order  was  grar.ced; 
and  proof  of  the  service  of  the  order  and  of  the  affidav*'*:.  If 
upon  an  examination,  the  person  examined  refuses  to  ui-s-ver 
that  fact  must  be  reported  to  the  court,  which  must  determine 
whether  the  question  was  relevant  and  the  witness  bourd  to 
answer. 
c.  c.  P.,  i  880. 

f  SS5.    Deposition  may  bo  road  la  ovidonco;  when« 

The  deposition  may  be  read  in  evidence  by  either  party  at  the 
trial  of  the  action,  if  it  be  satisfactorily  proved  that  the  witness 
is  dead  or  is  unable  to  personally  attend  by  reason  of  hiw  insanity, 
sickness  or  other  infirmity,  or  that  he  is  confined  in  a  prison  or 
jail,  or  that  he  has  been  and  is  absent  from  the  city  of  New  York, 
so  that  his  attendance  could  not,  with  reasonable  diliirence  be 
compelled  by  subpoena. 

C.  C.  P.,  H  881,  882. 

%  3a0«    KfTect  of  deposition. 

The  deposition,  so  read  in  evidence  has  the  same  effect,  nud  no 
other,  as  the  oral  testimony  of  the  witness  would  have;  and  an 
objection  to  the  competency  or  credibility  of  the  witness^  or  to 
the  relevancy  or  substantial  competency  of  a  questio'.  put  to  him, 
or  of  an  answer  given  by  him,  may  be  made  as  ii  the  witness 
was  tbea  personafiy  examined  and  without  being  m  ;dd  upon  the 
deposition. 

o.  0.  p..  I  m.  j^^ 
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TITLE  VI. 
Trial;  trial  Jurors. 

Sec  230.  Issue  of  fact  and  law;  Judgment  'n'ithin  what  time  to  be  rendered. 

231.  Trial  by  Jury;  drawing  the  Jury. 

232.  Court  may  dlrwt  trial  by  Jury;  whrn. 

233.  Trial    Jurors;    list    of    to    be   fumUbed    clerk    of   each    distrlcL 
231.  Jury  of   twt'lvo;   when. 

23-'i.  IIdw  Jury  guuiiuoDcd;   notice. 
'23i\.  TaU'suKU. 

237.  Ua lints  of  Jurors  autnmoDed  but  not  drawn. 

238.  AdJournineulH  after  return  of  Jury. 
230.  Verdict;    requiaites. 

240.  Swearing   Ibe  Jury. 

2-11.  .SultatlKKion  of  a  controTeray  upon  facta  admitted. 

242.  I'apera  to  be  filed. 

243.  Subsequent  i>rorecdlng8  regulated. 

S  230.  [Ani*d,    isno.l      Iii«ne    of    fact    and    law|    Jvdmnent 
-nrltliln  M-liat  time  to  be  rendered. 

I'poii  the  issue  of  fact  joined,  if  a  jury  trial  be  not  demanded, 
as  rcMiuired  by  this  act,  the  court  must  hear  the  evidence,  and 
decide  all  questions  of  fact  aud  law,  and  render  jud|?ment  accord- 
iuKly  v.'ithin  fourteen  days  from  the  time  tlie  same  is  submitted 
for  that  purpose,  except  when  the  defendant  is  under  arrest,  aud 
has  not  jfiven  security  for  his  appearani'e;  in  such  case  the  court 
shall  render  judKuieut  immediately  after  the  close  of  the  trial, 
and  except  where  further  time  is  given  by  the  consent  of  parties 
or  their  attorneys.  Decisions  on  motions  shall  likewise  be 
rendered  within  fourte<'n  days  after  they  are  argrued  or  sub- 
milted  unless  further  time  is  Riven  by  consent  of  parties  or  their 
atturneys.  If  no  decision  is  rendered  as  required  herein  the 
time  elapsing?  subsequent  to  the  date  of  final  submission  of  the 
motion  shall  not  run  to  the  prejudice  of  a  new  application.  All 
issues  of  law  shall  be  heard  and  decided  by  the  court,  without 
a  jury. 
L.   1SS2.  ch.  410,   S  13R4.     Am'd,  "L.  1010.   cb.  401.     In  effect  Sept.   1,   1910. 

9  :231.  [Am'd,  1908,  lUlO.]    Trial  by  Juryi  drawing  tbe  Jarjr. 

At  any  time  when  nn  issue  of  fact  is  joined,  either  party  may 
demand  a  trial  by  jury,  and  unless  so  demanded  at  the  joining 
of  issue,  a  jury  trial  is  waived.  The  party  demanding  a  trial  by 
jury  sliall  forthwith  i)ay  to  the  clerk,  the  sum  of  four  dollars 
and  tifty  cents.  In  default  of  such  payment  the  court  shall  pro- 
ceed as  if  no  demand  for  trial  by  jury  had  been  made.  The 
nioueys  so  received  shall  be  applied  as  far  as  necessary  to  the 
payment  of  the  lawful  fees  of  the  server  for  summoning  jurors 
and  a  fee  of  twenty-five  cents  to  each  juror  for  each  case  in 
which  he  shall  serve  as  a  juror  such  payment  to  be  made  to 
him  l)y  the  clerk  at  the  end  of  the  trial  of  such  case.  When  a 
jury  trial  is  demanded,  the  trial  of  the  case  may.be  adjourned 
within  the  limitations  provided  in  this  act,  until  the  time  fixed 
for  the  attendance  of  a  jury.  In  each  special  proceeding  and 
action  in  which  a  JHry  trial  is  to  be  had,  unless  such  trial  is  to 
ho  had  in  a  part  designated  for  jury  trials,  the  clerk  must  in 
the  presence  of  a  justice  of  the  court  draw  twelve  persons  from 
the  undrawn  jury  box  and  deliver  the  list  thereof  to  a  marshal, 
or  to  a  person  deputed  by  the  court  for  that  purpose,   witn  a 
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written  or  printed  notice,  directed  to  each  person  named  in  the 
list,  requiring  him  to  attend  as  directed  as  a  juror,  at  a  time 
and  part  specitied  therein,  out  of  which  number  six  of  the  per- 
sons attending  shall  be  drawn  to  try  the  cause,  provided  that 
number  appear.  In  each  part  designateu  for  jury  trials,  except 
in  the  borough  of  Brooklyn,  the  clerk  in  the  presence  of  a  justice 
of  the  court  shall  each  month  draw  from  the  undrawn  jury  box 
the  names  of  thirty-six  jurors,  and  a  minute  of  such  drawing 
containing  the  names  and  addresses  of  the  jurors  so  drawn  shall 
he  made  and  certilied  by  such  clerk  and  the  justice  in  whoso 
presence  the  same  are  drawn.  Such  jurors  shall  constitute  the 
panel  of  jurors  for  the  mouth  succeeding  that  in  which  they  are 
drawn  and  for  the  part  for  which  they  are  so  drawn,  and  the 
clerk  in  the  part  for  which  said  jurors  are  drawn  shall  deliver 
to  a  marshal  or  to  a  person  deputed  by  the  court  for  that  pur- 
pose a  written  or  printed  notice  directed  to  each  juror  so  drawn 
requiring  him  to  attend  as  a  juror  at  such  part  at  a  time  speci- 
fied therein.  Separate  ballots  containing  the  names  and  ad- 
dresses of  each  of  the  jurors  so  drawn  shall  be  placed  in  a 
ballot  box  from  which,  at  the  trial  thereof,  six  of  the  jurors 
jshall  be  drawn  to  try  each  action  triable  by  jury  in  that  part 
during  the  month  for  which  said  jurors  are  drawn.  No  juror 
shall  be  required  to  attend  for  service  or  allowed  to  serve  more 
tnan  ten  days  in  any  one  month.  At  any  time  the  justice  pre- 
siding in  a  part  designated  for  jury  trials  may  direct  an  ad- 
ditional nuipber  of  jurors  to  be  drawn  for  service  in  the  mouth 
and  in  the  part  in  which  he  is  presiding.  Such  order  must 
specify  the  number  of  additional  jurors  to  be  drawn  and  such 
jurors  must  be  drawn  and  a  ainute  of  their  drawing  be  made 
and  certified  and  they  shall  be  empanellel  on  trials  in  the  same 
manner  as  is  above  provided  as  to  the  jurors  drawn  for  each 
month.  No  i>erson  shall  be  allowed  to  serve  as  a  juror  on  any 
trial  in  the  boroughs  of  Manhattan  and  the  Bronx  whose  name  is 
not  on  the  list  of  trial  jurors  selected  by  the  commissioner  of 
jurors  for  the  district  in  which  and  the  period  during  which, 
the  trial  is  had.  The  clerk  in  each  part  in  the  boroughs  of 
Manhattan  and  the  Bronx  shall  on  or  before  the  fifteenth  day 
of  each  month  return  to  the  commissioner  of  jurors  of  the  county 
of  New  York  a  certified  copy  of  the  minutes  of  each  drawing  of 
jurors  in  his  part  during  the  preceding  month  and  shall  also 
certify  to  said  commissioner  the  number  of  days  each  such  juror 
jittended  for  the  purpose  of  serving,  the  number  of  days  he 
actually  served  and  the  name  of  each  such  juror  who  was  ex- 
cused or  discharged,  with  the  reason  therefor,  and  the  name  of 
each  such  juror  notified  who  did  not  attend  or  serve  and  the 
name  of  each  such  juror  fined  and  how  the  notice  to  attend 
was  served  upon  the  delinquent  and  the  date  and  amount  of 
his  fine  unless  the  same  hns  been  remitted,  in  order  that  the 
same  proceedings  may  be  had  as  in  the  case  of  a  delinquent 
juror  in  a  court  of  record.  The  board  of  aldermen  of  the  city 
of  New  York  may  direct  that  a  sum,  not  exceeflinp  two  dollars 
in  addition  to  the  fees  of  jurors  prescribecl  in  this  section,  or 
in  any  other  statutory  provision,  be  allowed  to  each  trial  juror 
for  each  day*s  attendance  at  a  term  of  the  municipal  court  of  the 
city  of  New  York.  The  amount  so  paid  must  be  raised  in  the 
tauu'  manner  as  other  city  charges  are  raised. 

C.  C.   P.,    I  2990;  L.    1882.   ch.   410.    {   1P,72.     Am'd  by  U   1908.  ch.   481; 
L.    1910,    ch.   Ml.     In   effect   Oct.    1,    1910. 
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S  231-A.  [Added,  lOlO.]     Trial  Jnrora  im  Brooklra* 

lu  the  boroujfh  of  Brooklyn  there  shsill  be  a  jury  term  in 
each  district  be^lDninji:  the  first  Monday  in  each  month, 
except  July,  AiiKUst  and  September,  or  at  such  other  times 
as  the  board  of  justices  shall  direct  and  such  term  shall 
continue  for  such  time  as  the  justice  presiding  thereat 
shall  deem  necessary  and  direct.  Trial  JTirors  for  such  terms 
must  have  the  same  qualifications,  and  must  be  selected,  drawn 
and  notified  in  the  same  manner,  as  trial  jurors  for  a  term  of 
the  supreme  court  and  the  provisions  of  section  seven  hundred 
and  eleven  and  sections  seven  hundred  and  fourteen  to  seven 
hundred  and  thirty-six,  both  inclusive,  of  the  judiciary  law  re- 
lating to  trial  jurors  in  Kings  county,  as  they  hiay  be  from 
time  to  time,  are  hereby  made  to  apply  to  this  court,  and 
to  trial  jurors  therein,  in  said  borough,  except  that  all  duties 
imposed  by  sectirm  seven  hundred  and  eiglitegn  thereof  npon 
the  county  clerk  of  Kings  county  shall  be  performed  by,  and  the 
clerk  referred  to  in  section  seven  hundred  and  eleven  thereof 
shall  be,  the  clerk  of  the  court  in  the  respective  districts  to 
which  the  jurors  are  summoned.  Twenty-four  trial  jurors  mast, 
and  in  no  event  more  than  thirty  shall,  be  drawn  for  each  dis- 
trict for  each  term.  As  far  as  the  commissioner  of  jurors 
shall  find  it  to  be  practical  each  juror  drawn  shall  be  summoned 
to  the  district  nearest  to  his  residence.  Such  jurors  shall  be 
paid  the  same  compensation  and  in  the  same  manner  as  trial 
jurors  in  the  courts  of  record  in  Kings  county.  In  all  proceed- 
ings for  the  remission  and  enforcement  of  jury  tinea  of  jurors 
in  this  court  the  justices  of  this  court  shall  be  notified  and  shall 
act  in  like  manner  as  the  justices  and  judges  specified  in  sec- 
tions seven  hundred  and  twenty-eight  and  seven  hundred  and 
twentj'-nine  of  said  law. 

Added,    L.    1910,    ch.    ."41.      In    effect   Oct.    1.    1910. 

S  232.  Court  inny  direct  trial  hy  Jnryf  irhen. 

When  an  issue  of  fact  has  been  joined  in  an  action  or  special 
proceeding,  and  a  trial  by  jury  has  not  been  demanded,  the  court 
may,  in  its  discretion,  at  any  stage  of  the  action  or  proceeding, 
airect  tliat  a  trial  thereof  be  had  by  jury,  aud  a  trial  by  jury 
shall  thereupon  be  had  in  the  same  manner  as  though  cither  of 
the  i)arties  had  demanded  it,  and  the  court  shall  require  the  fees 
for  the  jurors  au<l  for  summ^ming  them,  to  be  paid  by  plaintiff 
and  taxed  as  part  of  the  costs.  If  after  a  trial  shall  have  been 
had  before  the  court,  without  a  jury,  the  judg.e  shall,  within 
fourteen  days  after  the  submission  of  the  case  or  proceedinif, 
certify  that  the  evidence  is  of  such  a  coutlicting  nature  that  he 
has  been  unable  to  determine  the  issue  of  fact,  aud  that  he  deems 
it  proper  that  tlie  same  should  be  tried  by  jury,  he  may,  by 
order  s4't  the  same  down  for  trial  by  a  jury  for  a  day  not 
more  than  eight  days  from  the  time  of  the  making  of  the  order, 
ana  thereupon  the  aeticm  or  proceeding  shall  be  continued  in 
court,  and  trial  by  jury  as  hereinbefore  provided  in  the  case 
where  a  trial  by  jury  is  onlered  by  the  court  before  the  trial. 

L.  1882,  ch.  410,  f   1372. 
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I  233.  lAv'd,  1907,  10O8,  1010.1    Trial  Jnrornf  list  of  to  be 
farntiihed   clerk   of  each   dl»trict. 

A  list  of  trial  jurors  for  ench  district  of  the  municipal  court  of 
the  city  of  New  York,  except  in  the  borough  of  Brooklyn,  must 
be  selected  by  the  commisHiouer  of  jurors  or  other  otflcer  whose 
duty  it  is  by  law  to  select  jurors  in  each  of  the  counties  in- 
cluded within  New  York  city,  and  must  be  selected  for  each 
of  said  districts  by  said  officer  in  whoso  county  the  said  dis- 
trict is  situated,  and  must  consist  of  two  hundred  and  fifty 
jurors  for  each  part  designated  for  jury  trials  In  each  district 
under  section  two  hundred  and  thirty-one  of  this  act.  Bach 
juror  so  selected  shall  be  exempt  from  jury  duty  in  every  otner 
court.  A  person  shall  not  be  placed  upon  such  a  list  who  does 
not  reside,  or  have  a  place  where  he  regularly  transacts  his 
business  in  person,  within  the  district  for  which  he  is  selected. 
Ihe  said  commissioner  of  jurors  or  other  officer  shall  on  or 
before  the  first  Mondaj^  in  September  in  each  and  every  year, 
furnish  the  clerk  of  the  court  in  each  of  the  districts  of  said 
court  within  the  county  for  which  said  commissioner  or  other 
officer  acts,  with  a  list  of  the  names,  residences,  places  of  busi- 
ness and  occupations  of  the  persons  liable  to  do  jury  duty,  and 
who  are  borne  upon  said  list.  The  clerk  of  the  court  who  shall 
receive  such  .jury  list  must  write  on  a  slip  of  pa»>er  the  name, 
residence,  place  of  business  and  occupation  of  each  of  the  per- 
sons named  on  said  list  and  place  the  same  in  a  1m)x,  to  be  called 
the  undrawn  iury  box.  No  such  s!ip  after  having  been  drawn 
therefrom  shall  be  returned  to  the  undrawn  jury  box  until  all 
other  slips  in  such  box  shall  have  been  drawn  therefrom,  but 
when  all  the  slips  in  such  box  shall  have  b(H^u  drawn  therefrom 
then  all  of  them  shall  be  returned  to  said  box.  No  such  slip  or 
other  paper  shall  be  placed  in  or  drawn  from  said  box  excepting 
as  provided  in  this  act  The  judge  presiding  in  each  district 
of  said  court  may  impose  a  fine  of  not  exceeding  one  hundred 
dollars  upon  each  person  duly  drawn  and  notified  to  attend  th« 
court  as  a  trhil  juror,  who  fails  to  attend  as  required  by  tho 
notice.  The  clerk  of  the  court  in  each  district  not  in  the  bor- 
oughs of  Manhattan  and  the  Bronx  must,  withm  ten  days  there- 
after, transmit  to  the  commissioner  of  jurors  or  other  officer, 
a  certificate  showing  that  the  fine  has  been  so  imposed,  and 
stating  how  the  notice  to  attend  was  served  upon  the  delin- 
quent, in  order  that  the  same  proceedings  may  be  had,  as  in 
tne  case  of  a  delinquent  juror  in  a  court  of  record.  A  clerk 
who  violates  this  section  or  section  two  hundred  and  thirty-(.ne 
of  this  act  forfeits  one  hundred  and  fifty  dollars  for  each  ofiFense. 

r^    18S2,    ch.    410.    S    ].?71.      AmM   L.   1907.   ch.    451;   L.    1908,   cb.   431;   L. 
1910,    ch.    541.      In    effect    Oct.    1,    1910. 

g  234.  Jury  of  tirelve;  fvlien* 

In  an  action  where  the  damages,  or  the  value  of  the  chattels  as 
claimed  in  the  complaint,  exceed  one  hundred  dollars,  if  at  the 
time  of  joining  an  issue  of  fact  the  defendant  demand  a  trial  by 
n  jury  of  twdive  men,  the  court  shall  order  a  jury  of  twelve  to 
Le  summoned  to  try  the  issues.  In  such  case  the  clerk  shall 
draw  the  names  of  twenty-four  persons  who  shall  bo  summoned 
in   the   samo   manner   as   in   other   cases   required   by   law,   and 
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twelve  of  such  number  shall  be  drawn  to  try  the  cause.     The 
jury  fee  to  be  deposited  in  such  cases,  shall  be  uiue  dollars. 

L.  1882,  ch.  410,  f  1373. 

i  235.   [Aiu'd,  lOOSf  1910.]     How  Jnrr  munmoBed  i  notice. 

Except  in  the  borough  of  Brooklyn,  the  officer  or  the  person 
deputed  as  provided  in  section  two  hundred  and  thirty-one  of 
this  act,  upon  receipt  of  such  a  notice  as  is  mentioned  in  said 
section,  must  thereupon  immediately  summon  the  person  named 
therein  by  giving  the  same  to  him  personally,  or  by  leaving  it 
at  his  place  of  residence  or  business  with  some  person  of  suit- 
able age  and  discretion,  and,  except  in  the  boroughs  of  Man- 
hattan, Brooklyn  and  the  Bronx,  by  giving  to  the  person  to 
whom  said  notice  is  given  the  sum  of  twenty-five  cents.  The 
nerson  serving  such  notice  must  make  a  return  as  to  the  manner 
in  which  such  service  was  made  by  him  and,  except  in  the  bor- 
oughs of  Manhattan,  Brooklyn  and  the  Bronx,  must  include  in 
such  return  a  statement  as  to  whether  or  no  said  twenty-five 
cents  was  paid  to  each  juror  and  also  return  the  list.  In  each 
district  all  such  returns  must  be  made  to  the  court,  at  its  open- 
ing, on  the  day  for  which  the  jury  is  drawn. 

L.   1.S82,  ch.  410.  I  1374.     Am'd  by  L.  1008.  cfa.  431;  L.  1910,  ch.  541.      In 
effect  Oct.  1,   1910. 

I  286.  lAm*cl,  1908,    1910.]    Talemueii. 

Except  in  the  county  of  New  York,  if  a  sufficient  number  of 
competent  and  indifferent  jurors  do  not  attend,  or  if  the  justice 
presiding  is  of  the  opinion  that  the  rights  of  either  partjr  to  an 
action  or  j)roeeeding  may  be  prejudiced  by  delaying  the  trial  until 
the  next  jury  term,  the  court  may  dirtK't  that  a  sufficient  number 
of  jurors  to  try  such  cause,  or  to  complete  the  jury,  be  sum- 
moned from  the  vicinity,  by  a  marshal  or  a  person  deputed  for 
that  purpose. 

L.   1882.  ch.  410.   I  1375.     Am'fl  by  L.  1908,  ch.  431;  L.  1910.  ch.   Ml.     In 
effect    Oct.   1,   1910. 


i  2S7.  Ballotii  of  Jurors  siiiniuoned  but  mot  drmvrn* 

The  ballots  containing  the  names  of  the  jurors  summoned  and 
not  drawn,  must  be  returned  by  the  clerk  to  the  undrawn  jury 
box,  to  be  drawn  as  in  the  first  instance.  The  ballots  containing 
the  names  of  the  jurors  who  served,  must  be  placed  in  a  box  to 
be  called  the  drawn  jury  box,  until  all  the  other  names  have 
been  drawn  therefrom,  and,  as  often  as  tnat  happens,  the  whole 
number  must  be  returned  to  the  undrawn  jury  box,  ae  in  the 
first  instance. 
L.   1SS2,   ch.    110,    S    1370, 

S  2218.  Adjonrnments  after  return  of  Jnry. 

No  adjournments  can  be  granted  after  the  return  of  the  jury 
unless  the  partv  requiring  the  same  in  addition  to  the  other  con- 
ditions imposed  upon  him,  dei>osit  with  the  clerk  the  sum  of  four 
dollars  and  fifty  cents  or  nine  dollars  as  the  case  may  be,  but  no 
jury  fee  or  sum  for  summoning  of  jurors  may  be  included  as  part 
of  the  costs  in  the  judgment,  other  than  the  sum  originally  paidL 

L.  1882,  da.  410,   |  1378. 
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i  230.  Verdict;    reanlsltes. 

Except  as  otherwise  provided  in  this  act,  the  verdict  of  the 
jury  must  be  general  for  the  plaintiff  for  a  specitic  sum,  or  for 
the  defendant,  or  where  there  is  a  counterclaim  or  set-off  proved 
for  the  defendant  in  a  specified  sum,  but  where  there  are  several 
plaintiffs  or  defendants,  the  verdict  may  be  for  or  against  one  or  ' 
more  of  them,  within  the  limitations  and  t>rovisions  of  this  act, 
and  the  judgment  must  be  entered  thereon  immediately  after  the 
rendering   of  the   verdict. 

L.  18S2,  ch.  410,  I  1380. 

I  240.  Conduct   of   trial. 

On  the  trial  of  all  causes  in  the  municipal  conrt,  the  mode  of 
conducting  the  trial,  the  rules  of  evidence,  the  examination  and 
the  swearing  of  the  jury,  shall  be  the  same  as  prevail  in  courts 
of  record. 

New.     See  L.  1882,  ch.  410,  |  1881. 

S  241.  Sabinliislon  of  a  controversy  npon  facta  adn&ltted. 

When  an  action  or  summary  proceeding  has  been  coMimencod 
according  to  the  provisions  of  this  act,  upon  its  being  reached 
for  trial,  the  parties,  being  of  full  age,  may  agree  upon  a  state- 
ment of  the  facts  upon  which  the  controversy  depends  and  may 
present  a  written  submission  thereof  to  the  court.  Such  state- 
ment must  be  accompanied  with  the  affidavit  of  one  or  more  of 
tne  parties  to  the  effect  that  the  controversy  is  real  and  that 
tiie  submission  is  made  in  good  faith,  for  the  purpose  of  deter 
mining  the  rights  of  the  parties. 

C.  C.  p..  S   1279. 

i  242.  Papers  to  be  filed. 

Such  statement,  submission  and  affidavit  must  be  filed  in  the 
office  of  the  clerk  of  the  court  in  the  district  in  which  the  action 
was  commenced.  The  filing  is  a  presentation  of  the  submission, 
and  each  provision  of  this  act  relating  to  an  action  or  summary 
proceeding,  or  the  costs  therein,  applies  to  the  subsequent  pro- 
ceedings except  as  otherwise  prescribed  in  the  next  section. 

C.  C.  P..  I  1280. 

i  243.  Sabseqaent  proceedings  remilAted. 

An  order  of  arrest,  warrant  of  attachment,  writ  of  replevin  or 
execution  against  the  person,  cannot  be  granted  in  such  an  ac- 
tion. The  action  must  be  tried  by  the  court  upon  the  statement 
alone  and  the  statement,  submission,  affidavit  and  the  judgment 
rendered,  and  any  order  or  papers  necessarily  affecting  the  judg- 
ment constitute  the  judgment  record.  If  the  statement  of  facts 
is  not  sufficient  to  enable  the  court  to  render  judgment,  an  onler 
must  be  made  dismissing  the  submission  without  costs  to  cither 
party,  unless  the  court  permit  the  parties,  or,  in  a  proper  case, 
their  representative,  to  file  an  additional  statement,  which  it 
may  do  in  its  discretion,  without  prejudice  to  the  original  state- 
ment. 

a  C.  p.,  I  1281. 
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TITLE  VH. 
J'udgm^nt  and  ezecatioiu. 

Article  1.  Judgments. 
2.  Elxecutioiu. 

article:  first.  ^ 

Judgments. 

Sec.  248.  Non-salt;  when  authorized. 

249.  Judgment  of  dismissal  on  merits:  when. 

250.  Judgment  when  sum  exceeds  Jurisdiction. 

251.  Judgment  whpre  defendant  liable  to  arrest. 

252.  Court  may  direct  verdict;  when. 
2fi3.  0>art  may  open  default. 

254.  Motion  to  set  aside  verdict  or  vacate  or  amend  Judgment. 

255.  New  trial;  fraud  or  nowly  discovered  evidence. 
266.  Court  may  Impose  conditions,  et  cetera. 

1248.  Non-Hiiitj  when  authorised. 

.Tudffment  that  the  action  be  dismissed  with  costs,  without 
prejudice  to  a  new  action,  shall  be  rendered  in  the  following  cases: 

1.  Where  the  plaintiff  voluntarily  discontinues  the  action  before 
it  is  finally  submitted, 

2.  When  he  fails  to  appear  at  the  time  specified  in  the  summons 
or  upon  adjournment. 

3.  When  it  is  objected  at  the  trial,  and  appears  by  the  evidence 
that  the  court  has  not  jurisdiction,  but  if  the  objection  be  taken 
and  overruled,  it  is  cause  only  of  reversal  on  appeal,  and  does 
not  otherwise  invalidate  the  judgment;  if  not  taken  at  the  trial  it 
is  waived,  and  the  court  will  be  deemed  to  have  jurisdiction. 

4.  Where  the  plaintiff  does  not  prove  his  cause  of  action. 

L.  1882,  ch.  410,  $  1382. 

$249.  Jndfrment  of  dimnissal  on  merits  i  'when. 

.Tndpment  that  the  action  be  dismissed  on  the  merits  with  coRta 
may  be  rendered  in  the  following?  cases: 

1.  Where,  at  the  close  of  the  whole  case,  the  court  is  of  the 
opinion  that  the  plaintiff  is  not  entitled  to  recover  as  a  matter 
of  law. 

2.  Where  the  court  sustains  a  demurrer,  and  no  leave  to  plead 
over  is  granted,  as  provided  in  this  act. 

[New.] 

§  260.  JndHTinent  "when   snm   exceeds  JnrisdietloM* 

Where  the  amount  found  due  to  either  party  exceeds  the  «um 
for  which  the  court  is  authorized  to  enter  judgment,  sn^'h  party 
may  remit  the  excess  and  judgment  may  be  entered  for  the 
residue. 

L.  1K82,  ch.  410,  §  1385. 

§  261.  Jndgrment  where  defendant  liable  to  arrest. 

When  a  judgmotit  is  rendered  in  a  case  where  the  defendant  i3 
subject  to  arrest  and  impri.'^onment  thereon,  it  must  be  so  stated 
in  the^  judgment  and  entered  in  the  docket.  The  clerk  of  the 
court  in  the  district  in  which  such  a  judgment  is  entered,  must 
in  any  transcript  issned  by  him,  as  prescribed  in  this  act,  insert 
the  words   '*  defendant   liable   to  execution   against   his  person  " 
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and  a  like  note  must  also  be  made  in  the  docket  f  f  a  judgment 
by  a  county  clerk,  where  such  a  transcript  is  filed  with  such  clerk. 

L.   1882.   ch.  410,   S   1386. 

5  252.    ConTt  may-  direct  verdict)  nvlieit. 

On  the  trial  of  an  issue  of  fact,  before  the  court  and  a  jury, 
the  court  may,  in  a  proper  case,  direct  that  the  jury  render  a 
verdict  as  follows: 

1.  In  favor  of  the  plaintiff  or  petitioner. 

2.  In  favor  of  the  defendant,  resixindent,  tenant,  under-tenant, 
assignee,  receiver,  squatter  or  person  holding  over. 

3.  Where  the  damages  are  liquidated,  in  favor  of  the  plaintiff, 
for  a  specified  sum. 

4.  Where  the  defendant  has  interposed  a  counterclaim,  and  the 
damages  are  liquidated,  in  favor  of  the  defendant  for  a  specified 
sum. 

5.  Where  the  plaintiff  has  proved  his  case,  bnt  the  damages  are 
uncertain,  that  tne  jurj'  render  a  verdict  in  favor  of  the  plaintiff 
and  determine  the  amor.nt. 

6.  Where  the  defendant  has  inten^osod  a  counterclaim  and 
proved  his  case,  and  the  damages  are  uncertain,  that  the  jury  find 
a  verdict  in  favor  of  the  defendant  and  determine  the  amaunt. 

CNew.] 

6  263.    [Aau'd,  1907.]   Court  may  open  defaalt. 

The  court,  or  a  justice  thereof,"  in  a  district  In  which  a  default 
or  dismissal  is  taken,  in  an  action  or  summary  proceeding,  or 
in  which  judgment  is  taken  or  final  order  made  without  the 
service  of  a  summons  or  of  process  as  required  by  law,  may  at 
any  time,  upon  motion  made  upon  such  notice  as  the  court  may 
direct,  open  such  default  or  dismissal,  and  set  aside,  vacate  or 
modify  any  judgment  or  final  order  entered  in  any  such  action 
or  proceeding,  and  set  the  action  or  proceeding  down  for  pleading, 
hearing  or  trial,  as  the  case  may  require,  upon  such  terms  and 
conditions  as  the  court  may  deem  proper. 

L.  1882,  ch.  410.  §  1307.    Am'd  L.   1007.  ch.  304.    In  effect  Sept.   1.   1907. 

S  254.    Motion   to  set  aiilde   verdict   or  vacate   or  amend 
Jndflrment. 

A  motion  to  set  aside  the  verdict  of  a  jury,  and  vacate,  amend 
or  modify  a  judgment  rendered  thert»on,  or  to  vacate,  amend  or 
modify  any  judgment  rendered  upon  a  trial,  by  the  court,  without 
a  jury,  may  be  made  upon  the  exceptions  taken  at  the  trial,  or 
berau.se  the  verdict  is  for  excessive  or  insufBcicnt  damages,  or 
otherwise  contrary  to  the  evidence,  or  contrary  to  law,  provided 
said  motion  is  made  at  the  close  of  the  trial  or  within  five  days 
from  the  time  the  judgment  was  rendered  and  in  the  latter  case 
at  least  two  days  notiee  of  .said  motion  is  given,  to  the  opposing 
attorney,  or  party  if  there  be  no  attorney  of  record.  The  judcre 
who  presided  at  the  trial  may  make  an  order  settinsr  aside  the 
verdict  or  amendlig.  modifying  or  vacating  the  judgment  and 
awarding  a  new  t»'ial,  and  .setting  the  cause  down  for  trial  for  a 
time  to  be  specified  in  the  order,  as  the  case  may  require, 

L.    1S.«»2.   oh.   410.    §   1.107. 

S  2R5.     IV^fv  trial t   frnnd   or  netrly  dfMcoverefl   evidence. 

The  court  may  also  in  a  proper  en  so,  grant  or  deny  a  motion 
for  a  new  trial  on  the  ground  of  fraud  or  newly  discovered  ev|- 
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dence,  and  from  the  order  an  appeal  shall  lie  as  from  a  judgment 
in  said  court. 
[New.] 

S  2BO.  Conrt  may  impose  coiidition»»  et  cetera. 

The  court  may  award  such  costs,  not  exceeding  ten  dollars,  for 
opening  any  default,  or  vacating,  amending,  modifying  or  setting 
aside  any  judgment  against  any  party  to  the  action  as  in  its  dis- 
cretion shall  bo  just  and  proper.  It  may  as  a  condition  for  open- 
ing any  default,  or  vacating,  amending,  modifying  or  setting 
aside  any  judgment,  order  any  defendant  in  default  to  deposit 
the  amount  of  the  judgment  with  the  clerk  of  the  court  or  to 
give  an  undertaking  with  sufficient  sureties  to  the  effect  that 
such  defendant  will  not  sell,  assign,  or  transfer  any  of  his  prop- 
erty with  intent  to  hinder,  delay  or  defraud  the  plaintift  in  th<- 
collection  of  his  claim  or  demand,  if  the  plaintiff  snail  prevail  on 
the  trial  of  such  action,  and  that  such  defendant  or  his  sureties 
will  pay  the  amount  of  any  judgment  recovered  against  such 
defendant  in  such  action. 

L.  1882,  cb.  410,  1 1367. 

I  :e57.   lAm'dy  1910.1      Aviieal  Irom   order. 

An  appeal  shall  lie  from  an  order  granting  or  denying  a  mo- 
tion, made  as  provided  in  the  last  four  sections,  irom  an  order 
granting  or  denying  a  motion  to  discharge  a  defendant  from 
arrest  and  from  an  order  granting  or  denying  a  motion  to  vacate 
or  modify  an  attachment,  as  from  a  judgment;'  except,  that  no 
appeal  shall  lie  in  the  first  instance  from  an  order  opening 
a  deiault  and  vacating  a  judgment  entered  thereon. 

[New.]    Am'd,   L.   1910,  ch.   538.     In  effect  Sept  1,  1010. 
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ARTICI^B   SBCOND. 

Execution, 

Sec.  260.  How  Issued. 

261.  Transcript,  how  to  Issue;  Judgment  of  supreme  court; when  docketed. 

262.  When   satisfaction   of  Judgment   presumed. 

268.  Real  property  bound  for  ten  years  by  a  Judgment  thus  docketed. 
264^  Judgment,  and  effect  of,  against  defendants  Jointly  indebted  when 

all  are  not   lerved. 
265.  Execution;   Indorsement  thereupon. 
206.  How  collected. 

267.  Judgment  how  docketed;   effect  of  docketing. 

268.  Action  against  Joint  debtors. 

269.  Docketing  Judgment  In  another  county. 

270.  Judgment  against  marshal. 

271.  Execution;   requisites. 

272.  Arrest. 

27;).  Removal  of  execution. 

274.  Judgment  in  favor  of  wage  earner. 

275.  Arrest  and  sale  of  property  limited, 

276.  Marshal;  %-ben  liable  ,to  execution. 

277.  Return  of  execution  and  satisfaction  of  Judgment. 

I  aeO.   [Am>d>  1903,  1908.]    How  issued. 

An  execution  may  be  issued  on  a  judgment  of  the  municipal 
court  at  the  option  of  the  judgment  creditor,  either  by  the  county 
clerk  directed  to  the  sheriff  as  prescribed  by  law,  aftec  the  filing 
of  a  transcript  of  judgment,  as  provided  in  the  next  section,  or 
by  the  clerk  of  the  municipal  court  in  the  district  in  which  the 
judgment  was  entered,  within  six  years  thereafter,  directed  to  a 
marshal.  But  no  execution  shall  issue  out  of  the  municipal  court 
after  a  transcript  has  been  issued,  and  no  transcript  shall  be 
issued  while  an  execution  of  the  municipal  court  remains  unre- 
turned,  except  a  transcript  showing  that  a  judgment  has  been 
vacated,  set  aside  or  modified.  The  prospective  fees  of  the  county 
clerk  and  sheriff  must  be  omitted  when  an  execution  is  issued  to 
a  marshal.  The  execution,  when  issued  by  the  county  clerk  upon 
a  judgment  in  an  action  to  foreclose  a  mechanic's  lien,  shall 
authorise  and  direct  the  sheriff  to  sell  the  right,  title  and  interest 
of  the  owner  in  the  premises,  upon  which  the  lien  sot  forth  in 
the  complaint  existed  at  the  time  of  filing  the  notice  of  lien. 

L.   18S2.  ch.   410,   I   1892;  L.   1908,   cb.   144;  L.   1908,  ch.    496.     In  effect 
Sept.  1,  1908. 

I  261.  [Am'd,  1909.]Trans<*rlpt,liow  to  Issue;  Jndorment  of 
■apreme  court,  Trhen  docketed. 

The  clerk  of  the  court  in  the  district  in  which  a  judgment  is 
rendered  must,  upon  the  application  of  the  party  in  whose  favor 
the  judgment  was  rendered,  deliver  to  him  a  transcript  of  the 
judgment,  except  as  provided  in  the  last  section.  In  an  action 
brought  to  foreclose  a  mechanic's  lien,  if  judgment  be  rendered 
in  favor  of  plaintiff,  said  clerk  shall  insert  in  said  transcript,  in 
addition  to  the  matters  required  to  be  inserted  in  other  tran- 
scripts, a  statement  that  the  action  was  brought  to  foreclose  a 
mechanic's  lien  and  that  said  lien  has  been  duly  established  and 
adjudged  against  the  interest  of  the  defendant  in  the  property 
described  in  the  complaint  at  the  time  of  the  filing  of  the  notice 
of  lien.  The  connty  clerk  of  the  county  in  which  the  judgment 
was  rendered,  must,  upon  the  presentation  of  the  transcript  and 
payment  of  the  fees  therefor,  indorse  therenpon  the  date  of  its 
receipt,  file  it  in  his  office,  and  docket  the  judgment,  as  of  the^ 
time  of  the  receipt  of  the  transcript,  in  a  book  kept  by  him  for 
that  purpose,  as  prescribed  by  law,  and  if  the  judgment  be  one 
which  is  rend**red  for  the  recovery  of  a  chattel  which  has  been 
delivered  to  Xho  unsncct'ssful  pnrty,  or  for  the  value  thereof,  or 
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for  the  foreclosure  of  a  mecban!c*s  lien,  must  also  enter  in  the 
docket  the  particuln»*a  of  the  judgment  as  stated  in  the  trans- 
cript. Thenceforth  the  judgment  is  deemed  a  judgment  of  the 
supreme  court  and  may  be  enforced  accordingly.  But  nothing  in 
this  section  shall  be  construed  to  prevent  the  municipal  court 
from  vacating,  setting  aside  or  modifying  the  judgment  as  here- 
inbefore provided. 
L.   1882,  ch.  410.  S  1392;  L.  1908,  ch.  496.     In  effect  Sept.  1.  1008. 

{   2<{2.   IVlien  sat iiif action  of  Jiidarnient      preaniiied. 

A  final  judgment  for  a  sum  of  money,  or  directing  the  payment 
of  a  sum  of  money,  heretofore  or  hereafter  rendered,  and  dock- 
eted in  the  office  of  a  county  clerk  as  prescribed  in  this  article,  is 
presumed  to  be  paid  and  satisfied  after  the  expiration  of  twenty 
years  from  the  time,  when  the  party  recovering  it  was  first 
entitled  to  a  mandate  to  enforce  it.  This  presumption  is  conclu- 
sive, except  as  against  a  person  who,  within  twenty  years  from 
that  time,  makes  a  payment  or  acknowledges  an  indebtedness  of 
some  part  of  the  amount  recovered  by  the  judgment  or  decree, 
or  his  heir  or  personal  representative,  or  a  person  whom  he  other- 
wise represents.  Such  an  acknowledgment  must  be  in  writing, 
and  signed  by  the  person  to  be  charged  thereby. 

C.  C.   P.,  «  376. 

g  2A3.  Real  property  boand  for  ten  years  by  a  |ii«ltf« 
ment  thns  docketed* 

Except  as  otherwise  specially  prescribed  by  law,  a  judgment, 
hereinafter  rendered,  which  is  docketed  in  a  county  clerk's  office, 
as  prescribed  in  this  article  where  it  is  for  the  sum  of  twenty- 
five  dollars  or  more,  binds,  and  is  a  charge  upon,  for  ten  years 
after  filing  the  judgment  roll,  and  no  longer,  the  real  property 
and  chattels  renl,  in  that  county,  which  the  judgment  debtor  has, 
at  tlie  X'lUie  of  so  docketing  it,  or  which  he  acquires  at  any  time 
afterwanls,  and  within  ten  years, 
c.  c.  p.,  §  1251. 

I  24M.  JncTrs'^ent,  and  effect  of,  as«in*t  defendants 
Jointly  indckteci  rrlien  all  are  not  aerred* 

In  an  notion,  wherein  the  complaint  demands  judgment  for  a 
sum  of  money  against  two  or  more  defendants,  alleged  to  be 
jointly  iudf»l)ted  upon  c«mtract,  if  the  summons  is  served  upon 
one  or  more,  but  not  all  of  the  defendants,  the  plaintiff  may  pro- 
reed  ngaiust  the  (l(>f(MHlant  or  defendants,  upoa  whom  it  is  served 
unUss  the  e<>urt  othe»'wise  directs;  and,  if  he  recovers  final  judg- 
ment, it  umy  be  taken  against  all  the  defendants  thus  jointly 
indebted.  Such  a  jiulgmeut  is  conclusive  evidence  of  the  liability 
of  each  defeinlant  upon  whom  the  summons  was  personally 
served  or  wlio  api)cared  in  the  action,  and  as  agalnc^t  a  defendant 
not  summoned,  it  is  evidence  only  of  the  extent  of  the  plaintifiTs 
demand,  after  the  liability  of  that  defendant  hua  been  estab- 
lished,  by  other  evidence. 

C.    0.    P.,    U    10r>2,    1033;    L.    1882,    ch.    410,    {$    1395,    139«. 

§  265.   Kxecutlon;   Indomement   tberenpon. 

An  execution  or  a  transcript  issued  upon  such  a  judgment,  as 
nrescribed  in  the  forej:oing  section,  must  be  issued,  in  form, 
agaiuNt  all  the  defendants;  and  the  clerk  of  the  court  in  the  dis- 
trict where  such  ju<lgnieiit  is  entered,  must  indorse  thereupon  the 
name  of  each  dpfendimt  who  was  not  HUmmonod.  If  the  exeen- 
tion  be  issued  t'>  the  sheriff  upon  a  jadgment  docketed  in  the 
office  of  the  county  clerk  there  must  be  indorsed  thereapou  a 
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direction  to  the  sheriff,  containing  the  name  of  ench  defendant 
who  was  not  summoned,  and  restricting  the  enforcement  of  the 
execution,  as  prescribed  in  the  next  section. 
C.   C.   P.,   S   1934. 

S  206.   How  collected. 

An  execution  against  the  person,  issued  upon  a  judgment,  as 
prescribed  in  sertion  2(>4  of  this  act,  shall  not  be  enforced  against 
the  person  of  a  defendant,  whose  name  is  indorsed  tliereupon,  as 
not  summoned,  as  prescribed  in  the  foregoing  section.  An  exe- 
cution against  property,  issued  upon  such  a  judgment,  shall  not 
be  levied  upon  the  sole  property  of  a  defendant  not  summoned; 
but  it  may  be  collected  out  of  personal  property,  owned  by  him, 
jointly  with  the  other  defendants,  who  were  summoned,  or  with 
any  of  them;  and  out  of  the  real  and  personal  property  of  the 
latter,  or  any  of  them. 
C.  O.  P.,  i  1935. 

S  207.  Jndsrinent  bow   docketed ;   elEect  of  docketlnflT. 

Where  a  judgment  has  been  taken,  as  prescribed  in  section 
two  hundred  and  sixty-four  of  this  act,  the  clerk  of  the  court  in 
the  district  in  which  the  judgment  is  entered,  must  write  upon 
his  docket,  and  the  county  clerk  with  whom  a  transcript  is  filed, 
as  provided  in  this  act,  must  write  upon  his  docket,  opposite  or 
under  the  name  of  each  defendant,  upon  whom  the  summons 
was  not  served,  the  words  "  not  summoned."  The  judgment  does 
not,  by  virtue  of  its  being  docketed,  bind  any  real  property,  or 
chattel  real,  owned  by  such  a  defendant.  But  this  section  does 
not  affect  the  plaintiff's  right  of  action,  to  charge  the  judgment 
upon  any  real  property. 
C.  C.   P.,   fi  1986. 

I  208.  Action  agpalMst  folnt  debtors. 

After  the  recovery  of  a  judgment  against  joint  debtors,  as  pre- 
scribed in  section  two  hundred  and  sixty-four  of  this  act,  an 
action  may  be  maintained  by  the  judgment  creditor,  against  one 
or  more  of  the  defendants  who  were  not  simimoned  in  the  original 
action,  to  procure  a  judgment  charging  his  or  their  property  with 
the  sum  remaining  unpaid  upon  the  original  judgment. 

C.  c.  p.,  {  1937. 

$  200.  JDocJcetlmr  IfldnTiiLeiit  In  aJiotber  county. 

The  county  clerk  with  whom  a  transcript  is  filed,  as  prescribed 
la  this  act,  must  furnish  to  any  person  applying  therefor,  and 
paying  the  fees  allowed  by  law,  one  or  more  transcripts  of  the 
docket  of  the  judgment,  attested  by  his  signature.  A  county 
clerk  to  whom  such  a  transcript  is  presented,  must,  upon  pay- 
ment of  the  fees  therefor,  immediately  file  it,  and  docket  the 
judgment  in  the  appropriate  docket-book  kept  in  his  office,  in  Jike 
manner  as  the  judgment  was  docketed 'by  the  first  county  clerk. 
The  judgment,  when  docketed,  as  prescribed  in  this  section,  has 
the  like  effect,  with  respect  to  the  enforcement  thereof,  or  any 
IM'oceedings  thereunder,  or  by  virtue  thereof,  in  the  county  where 
it  was  so  docketed,  as  it  has  in  the  county  in  which  it  was  dock- 
eted upon  the  transcript  from  the  municipal  court. 

L.  1882,  ch.  410,   {  1897. 

I   270.  Jndfrnient  agrnlniit  mamlial. 

Whenever  any  judgment  shall  be  rendered  against  any  city 
marshal  or  his  snr€»ties,  in  any  district  of  the  municipal  court,  a 
transcript  thereof  shall  b<>  filed  with  the  county  clerk  in  the 
county  wherein  such  district  of  the  nuinicipal  court  is  situated, 
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and  from  the  fiVitig  of  such  transoript  8uoh  judgment  shall  be 
deemed  to  be  a  judRmt'nt  of  the  supreme  court  and  shall  be 
enforced  iu  the  Hame  manner  as  other  judgments  of  that  court. 
And  no  execution  on  such  judgment  shall  issue  to  any  other  offi- 
cer, than  the  sheriff,  and  all  si;ch  executions  must  be  made 
returnable  to  the  county  clerk. 

L.  1882.  eb.  410.  <  1308. 

I  271.  Execotiont  reaulmlten. 

The  e.\ecutiou,  whon  issued  out  of  the  municipal  court,  must 
be  directed  to  a  marshal,  subscribed  by  the  clerk  of  the  court,  in 
the  district  in  which  the  judgment  was  rendered,  or  by  his  suc- 
cessor in  office,  and  must  bear  date  of  the  day  of  its  delivery  to 
the  officer  to  be  executed.  It  must  intelligibly  refer  to  the  judg- 
ment by  stating  the  names  of  the  parties,  the  district  where,  and 
the  .tim<»  when  rendered,  and  the  amount  of  the  judgment,  and 
if  less  than  the  whole  is  due,  the  true  amount  due  thereon;  it 
must  require  of  the  marshal,  substantially  as  follows: 

1.  If  it  be  a  case  where  the  defendant  cannot  be  arrested, 
it  must  direct  the  officer  to  collect  the  amount  of  the  judgment, 
or  the  amount  due  thereon,  out  of  the  personal  property  of  the 
debtor,  and  to  pay  tlie  same  to  the  party  entitled  thereto. 

2.  If  it  be  a  case  where  the  defendant  may  be  arrested,  in 
addition  to  the  foregoing,  it  may  direct  the  officer,  if  sufficient 
property  of  the  defendant  liable  to  execution  cannot  bo  found 
to  satisfy  the  judgment,  that  he  arrest  the  defendant  and  com- 
mit him  to  the  jail  of  the  county  wherein  the  district  in  -which 
th(»  judgment  was  entered  is  situate,  until  he  pay  the  judgment 
or  be  discharged  according  to  law. 

3.  It  must  further,  in  all  cases,  direct  the  officer  to  make  return 
of  the  execution  and  a  certificate  thereon  showing  the  manner 
in  which  he  had  executed  the  same,  in  twenty  days  from  the 
time  of  his  receipt  thereof,  to  the  court  from  which  the  execution 
issued. 

L.  1882^  ch.  410,  $  1399. 

§272.  Arrest. 

Whon  the  execution  directs  the  arrest  of  the  defendant  for 
want  of  sufficient  personal  proi)erty,  if  there  be  not  sufficient 
subject  to  levy  known  to  the  officer,  or  if  upon  demand  by  the 
officer  of  the  defendant,  he  fail  to  produce  sufficient  property,  the 
officer  may.  without  further  delay,  arrest  the  defendant;  'when 
arrested,  the  defendant  must  be  conveyed  to  the  common  jail  of 
tlie  county,  wherein  the  district  where  the  judgment  is  enten?d  is 
situate,  and  there  kept  in  custody  until  the  execution,  with  costs, 
be  paid,  or  be  discharged  by  due  course  of  law, 

L.  18.S2,  eh.  410.  $  1401. 

9  273.  Rene'vral  of  execution. 

An  execution  may,  at  the  request  of  the  judgment  creditor,  be 
r«»newed  before  the  expiration  of  the  twenty  days  by  the  word 
"renewal"  being  written  thereon,  with  the  date  thereon,  sub- 
scribed by  the  clerk  of  the  court  or  his  assistant;  such  renewal 
has  the  same  eflfect  as  an  original  issue,  and  may  be  repeated  as 
often  as  may  be  nc(resHary.  If  an  execution  be  returned  unsatis- 
fied, others  may  be  issued  on  the  like  request  from  time  to  time 
until  the  judgment  be  satisfied. 

L.  1882,  ch.  410.  $  1402. 
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S  274.  [Ain'dt  1007.]  Jndgnkent  in  favor  of  -was^  earners. 

In  au  uc-tion,  brou^it  in  the  municipal  court,  by  a  journeyman, 
laborer,  or  other  employee  whose  employment  answered  to  the 
gi^neral  description  of  wage  earner,  for  services  rendered  or  wages 
earned  in  such  capacity,  if  the  plaintiff  recovers  a  judgment  for 
a  sum  not  exceeding  fifty  dollars,  exclusive  of  costs,  and  the 
action  shall  have  been  brought  within  two  months  after  the  cause 
of  action  accrued,  no  property  of  the  defendant  is  exempt  from 
levy  and  sale  by  virtue  of  an  execution  against  property,  issued 
thereupon;  and,  if  such  an  execution  is  returned  wholly  or  partly 
unsatisfied,  the  clerk  must,  upon  the  application  of  the  plaintiff, 
is8ue  an  execution  against  the  person  of  the  defendant  for  the 
sum  remaining  uncoldected,  if  the  indorsement  required  by  this 
act  to  the  effect  that  defendant  was  liable  to  arrest  was  com- 
plied with.  A  defendant  arrested  by  virtue  of  an  execution 
BO  issued  against  his  person,  must  be  actually  confined  in  the  Jail, 
and  is  not  entitled  to  the  liberties  thereof;  but  he  must  be  dis- 
cbarged  after  having  been  so  confined  for  fifteen  days.  After 
his  discharge  another  execution  against  his  person  cannot  be 
i-ssued  upon  the  judgment,  but  the  judgment  creditor  may  enforce 
the  judgment  against  property  as  if  the  execution,  froju  which 
the  judgment  debtor  is  discharged,  has  been  returned,  without 
his  being  taken. 

L.  1882,  ch.  410.   {  1405.     Am'd  U  1007,  ch.  425.     In  oflfoct  Sept.  1,  1907. 

f  27S.    Arrent    nnd    sale    of   property    limited. 

A  defendant  cannot  be  arrested  nor  his  property  sold  on  execu- 
tion after  twenty  days  from  its  issue  or  renewal,  but  property 
levied  on  within  the  twenty  days,  may  be  sold  after  renewal. 

U   1882.  ch.  410,   I   1406. 

1276.    Marshall   tThen    liable   to    execution)   creditor. 

A  marshal  is  liable  to  a  party  in  whose  favor  an  execution  is 
issued  to  him  for  the  amount  thereof  in  the  following  cases: 

1.  Where  he  suffers  the  tweftty  days  to  elapse  without  making 
a  true  return  thereof,  and  filing  the  same  with  the  clerk  of  the 
court,  and  paying  to  him  or  to  the  party  entitled  thereto,  the 
money  collected  thereon  by  him. 

2.  Where  he  wilfully  or  carelessly  omits  to  levy  on  property 
of  the  defendant,  or  if  the  defendant  be  liable  to  arrest,  to  arrest 
and  imprison  him  within  the  twenty  days,  or  having  arrested  the 
defendant,  fails  to  commit  him  to  the  coimty  jail  within  the 
twenty  days. 

L.   1882,  ch.  410,   f  1407. 

S  277.  Return  of  execntlon  and  aatliifactlon  of  Judsment. 

Whenever  an  execution  has  been  returned  satisfied  in  whole 
or  in  part,  where  a  trans»cript  of  the  judgment  has  been  filed  in 
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the  connty  clerk*s  office,  a  certificate  thereon,  signed  hy  the  clerk 
of  the  couit  in  which  the  judgment  waa  rendeix'd  may  be  tiled 
in  the  office  of  the  clerk  of  the  county,  who  shall  thereupoD  enter 
satisfaction  for  the  amoamt  so  satisfied;  judgments  docketed  in 
the^  courts  may  be  satisfied  in  the  same  manner  as  judgments 
docketed    in   courts  of  record. 

U   1S82,  ch.  410,   I  1408. 
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TiTifE  vm. 

Article  1.  Clerks  and  offlceni. 
2.  Martboli. 

ART;[CIiB  FIRST. 

Clerks  and  officers. 

Sec.  282.  Duties  of  clerk. 

288.  To  collect  and  account  for  fees,  et  cetera. 

284.  Docket,  what  to  contain. 

285.  Entries,  bow  to  be  made. 

286.  Index. 

287.  To  be  delirered  by  clerk  to  his  successor. 

288.  Successor  may  issue  execution  on  former  onsatlsfled  docket. 

289.  Certified  copies;  prima  fade  eyldence. 

S28^.  Duties  of  the  clerk. 

It  shall  be  the  duty  of  the  clerk  of  the  court  in  each  district: 

1.  To  keep  the  seal  of  the  court,  and  affix  it  to  the  certificate 
of  the  transcript  of  the  docket  of  judgment,  or  any  other  certifi- 
cate, when  required  so  to  do. 

2.  To  record  the  proceedings  of  the  court. 

3.  To  keep  the  records  and  other  books  appertaining  to  the 
court. 

4.  To  file  papers  delivered  to  him  for  that  purpose  in  any 
action. 

5.  To  attend  the  sitting  of  the  court  of  which  he  is  clerk,  to 
administer  oaths  in  an  action,  in  the  presence  of  the  court  and 
under  its  direction,  and  to  receive  the  verdict  of  the  jury,  and 
in  the  absence  of  the  justice  to  adjourn  causes  to  a  time  agreed 
upon  between  the  parties  or,  when  no  justice  appears,  to  adjourn 
causes  to  the  next  judicial  day. 

6.  To  authenticate  by  certificate  or  exemplification,  as  may  be 
required,  the  records  or  proceedings  of  the  court,  or  any  other 
papers  appertaining  thereto  and  filed  with  him. 

7.  To  exercise  the  powers  and  perform  the  duties  conferred  and 
imposed  upon  him  by  this  act. 

8.  In  the  performance  of  his  duties  to  conform  to  the  direction 
of  the  court. 

9.  [Am'd,  1904.]  To  keep  his  office  open  for  the  transaction 
of  business,  every  judicial  day,  from  nine  o'clock  in  the  fore- 
noon to  four  o'clock  in  the  afternoon,  except  that  during  the 
months  of  July  and  August  of  each  year  the  clerk's  office  may, 
by  a  rule  established  by  the  board  of  justices,  be  closed  at  two 
o'clock  in  the  afternoon. 

L.  188?,  eb.  410, 1 1438;  L.  1904,  cb.  eS2.  In  effect  Hay  9, 1901. 

f  28S.  To  collect  and  account  for  fees,  et  cetera. 

It  shall  be  the  duty  of  the  clerk  in  each  district,  to  collect  and 
receive  all  the  fees,  including  the  fees  allowed  by  law  in  summary 
proceedings  to  recover  lands,  and  to  account  for  and  pay  the  same 
into  the  city  treasury  monthly,  under  oath,  on  the  first  day  of 
each  and  every  month,  or  within  three  days  thereafter,  which 
recount  shall  contain  the  title  of  each  cas**  and  the  amount  of 
fees  received  therein,  and  the  salary  of  such  clerk  shall  not  be 
paid  until  he  shall  have  so  aocnnntod  and  paid,  and  he  shall  per- 
form no  service  until  he  shall  have  received  the  legal  fees  therefor. 

U  1882,  cb.  410, 1 1429. 
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S264.  Docket  {  'vrhut  to  contain. 

The  clerk  of  the  court  in  each  district  must  keep  a  book,  denom- 
inated a  docket,  in  which  must  be  entered  by  him: 

1.  The  title  of  every  action  or  proceeding,  in  which  a  sniu- 
mons  or  precept  is  issued. 

2.  The  date  of  the  summons  or  precept,  and  the  time  of  it?* 
return,  and  if  an  order  of  arrest,  warrant  of  attachment  or  writ 
of  replevin  was  issued  such  facts  must  also  be  stated. 

3.  The  time  when  the  parties,  or  either  of  them  appeared;  a 
minute  of  their  pleading,  if  in  writing,  referring  to  them:  if  nnt 
in  writing  a  concise  statement  of  the  pleadings. 

4.  Every  adjournment,  and  to  what  time. 

5.  When  a  trial  by  jury  is  demanded,  the  demand  must  be 
stated,  and  by  whom  made,  and  the  time  appointed  for  the  trial, 
and  the  return  of  the  jury. 

fi.  The  names  of  the  jury  sworn. 

7.  The  verdict  of  the  jury  and  when  receiTod;  if  the  jury  dis- 
agree and  are  discharged,  that  fact  must  be  stated. 

8.  The  judgment  of  the  court,  its  amount,  and  the  costs  in  the 
action. 

9.  The  issuing  of  execution,  when  issued,  and  to  whom:  the 
renewals  thereof,  if  any,  and  when  made;  the  return  and  when 
nmde,  and  a  statement  of  money  paid  to  or  by  the  clerk,  and 
when,  and  by  or  to  whom. 

10.  The  giving  of  a  transcript  to  be  filed  in  the  county  clerk's 
office,  and  when  and  to  whom  given, 

11.  The  receipt  of  a  notice  of  apoeal  or  order  to  make  or 
amend  a  return,  stating  the  time  of  the  receipt  thereof,  and  the 
time  of  filing  a  return  on  appeal. 

12.  Any  other  order  as  the  court  may  direct. 

li.  1882,  cb.  410,  1 1408. 

i28B.  Entrlen)  Ikoifv  to  be  made. 

The  several  particulars  in  the  last  section  specified  must  be 
entered  under  the  title  of  the  action  or  proceeding  to  which  they 
rein  to,  and  at  the  time  when  they  occur.  Such  entries  in  the 
docket,  or  a  transcript  thereof,  certified  by  the  clerk  or  his  suc^ 
cessor  in  office,  with  the  seal  of  the  court  thereon  impressed,  are 
evidence  to  prove  the  facts  as  stated  therein. 

L.  1882.  ell.  410.  ft  1410. 

1 286.   Index. 

The  clc;rk  must  keep  an  index  to  his  docket.  In  which  must  be 
entered  the  names  of  the  parties  to  each  summons  or  precept, 
with  a  reference  to  the  page  of  entry;  the  names  of  the  parties 
respectively,  must  be  entered  in  the  index  iu  alphabetical  order. 

L.  1K82.  ch.  410,  §  1411. 

8  287.  To  be  delivered  by  clerk  to  bis  nneoo^sor. 

It  is  the  duty  of  tho  ch'rk  to  deliver  to  his  successor  in  office  his 
official  dockets  and  papers  on  file  in  his  office,  as  well  his  own  as 
those  of  his  predecessors  which  may  be  in  his  custody,  there  to 
be  kept  as  public  n^cords. 

L.  1882,  ch.  410.  •  1412. 
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(288.  Sncceaaor  may  laane  execntion  on  former  nnaittliio 
Aed  docket. 

A  clerk  with  whom  the  docket  of  his  predecessor  is  deposited» 
may  issue  execution  on  a  judgment  there  entered  and  unsatisfied, 
in  the  same  manner  and  with  the  same  effect  tui*  though  he  was 
clerk  of  the  court  at  the  time  the  judgment  was  rendered. 

L.  1882,  cb.  410,  |  1413. 

(289.  Certlfted  eopfeaj  yriaui  faele  e-vidence. 

A  copy  of  a  paper  on  file  in  the  oflice  of  the  clerk,  certified  by 
him  or  hia  aasistant  as  such,  shall  be  prima  facie  evidence 
thereof. 

L.  1882,  ch.  410,  i  1414. 
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ARTICLE   SECOND. 

Marshals, 

Bee.  29.3.  Marshal  not  to  appear,  et  cetera. 
^4.  Bond  to  be  executed  by. 
:i^<'>.  Pro8«'out!ou    aud    bond. 
206.  In  what  court  liond  may  be  prosecuted. 

297.  .7udf;mont8  against  marshals;  transcript  and  ezecntloii. 

298.  Entry  of  Jjidgmont  to  be  endorsed  on  bond;  how. 
290.  Amount  collected  to  be  credited  on  bond. 

300.  01  ty  clerk  to  report  cancelled  bonds  to  mayor;  renewal  of  bond. 
.301.  Appointment  deemed  waived  for  failure  to  file  bond. 
.302.   Process  to  be  served  by  marshals. 
3r3.  Marshal  may  serve  process  within  city  limits. 
.304.  Certoln  laws  In  relation  to  sheriffs  made  applicable. 
•305.  MaPHbal  to  kwp  entry  book  and  Indorse,  ot  cetera. 

306.  Removal  and  suspension  of  marshals. 

307.  Payment  of  money  recalred  ty  marslMla. 

293.  Marahni   not  to  appear,  et  cetera. 

A  marshal  of  the  city  of  New  York  cannot  appear  or  act  on 
behalf  of  either  or  any  party  in  an  action  or  proceeding  in  said 
municipal  court. 
L.  1901,  ch.  406,  9  1360. 

i  204.  Bond  to  be  executed  by. 

No  marshal  shall  be  permitted  to  enter  upon  the  duties  of  the 
office  until  he  shall  execute  a  bond,  with  two  sufficient  sureties, 
who  shall  be  residents  of  and  shall  own  real  estate  within  th«> 
city  of  New  York,  to  the  amount  of  double  the  penalty  of  the 
bond,  to  the  city  of  New  York,  in  the  penal  sum  of  two  thousand 
dollars,  jointly  and  severally  to  answer  the  city  of  New  York, 
and  any  parties  that  may  complain  conditioned  that  such  marshal 
shall  well  and  faithfully  execute  the  duties  of  said  office  of  mar- 
shal, without  fraud,  deceit  or  oppression,  such  sureties  to  justify 
in  double  the  amount  of  such  bond.  The  said  bond  shall  be  deliv- 
ered to  the  cit^v  clerk  of  the  city  of  New  York,  who  shall  jud^e 
of  aud  determine  the  competency  of  the  sureties;  and  should  he 
approve  of  the  same,  he  shall  note  his  approval  thereon,  and  shall 
cause  such  bond  to  lie  filed  in  the  office  of  the  city  clerk,  forth- 
with after  having  been  approved  by  him,  and  he  shall  either 
approve  of  or  reject  such  bond  within  five  days  after  the  same 
shall  have  been  presented  to  him  for  that  purpose.  Nothing  in 
this  act  shall  be  construed  to  prevent  a  surety  company  author- 
ized by  law  to  act  as  surety. 
L.   1882,  ch.  410,  t  1700. 

S  2»S.  [Am*d,    1»10.]      Pronecatlon  and  bond. 

Any  nerson  who  shall  be  aji^rieved  by  any  official  misconduct 
on  the  part  of  any  marshal,  and  who  may  desire  to  prosecute  his 
officia!  bond,  aud  who  shall  have  first  obtained  judgment  against 
siu'h  marshal  for  official  misconduct,  may  move  before  a  justice 
of  the  supreme  court  at  special  term,  in  the  judicial  department, 
wherein  the  borough  for  which  such  marshal  shall  have  been 
appointed,  is  situated,  after  giving  his  surety  or  sureties  eight 
days  previous  notice  of  intention  so  to  do,  by  personal  service 
of  said  notice  on  them,  stating  when  such  motion  will  be  made 
aud    of   the   papers   to    be    used    on    such   motion,    for  ieave   to 
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proeeonte  snch  ofRcial  lK)nd  in  his  own  name,  and  such  leave 
snail  be  granted  upon  it  appearing  satisfactorily  to  said  court: 

1.  That  a  judgment  has  been  obtained  in  his  favor  against 
Buch  marshal  for  official  misconduct,  specifying  the  time  when 
and  the  court  whereby  such  judgment  was  rendered,  and  the 
amount  thereof. 

2.  That  such  transcript  of  judgment  has  been  filed  against 
such  marshal  in  the  office  of  the  clerk  of  the  county,  within 
which  the  borouj^  for  which  said  marshal  shall  have  been  ap- 
pointed, is  situate;  specifying  the  time  when  such  transcript  was 
filed  and  execution  issued,  and  that  the  sheriff  of  that  county 
has  returned  said  execution,  wholly  or  partly  unsatisfied,  after 
having  demanded  payment  thereof  of  such  marshal;  and  his  neg- 
lect or  refusal  to  pnj'  the  same,  and  if  any  payments  have  been 
made  on  such  execution,  specifying  the  amount  thereof,  but 
where  such  marshal  shall  have  died  or  removed  from  the  city  of 
New  York,  a  demand  for  the  payment  of  the  amount  of  such 
execution  shall  not  be  necessary. 

X  That  such  judgment  is  wholly  or  partly  unpaid,  specifying 
the  amount  uncollected  or  unpaid,  and  that  the  sureties  or  surety, 
have  or  has  been  served,  with  the  notice  and  papers  hereinbefore 
mentioned. 

L.  1882,  ch.  410,  |  1701.     Am'd.  L.  1010.  cb.  538.    In  effect  Sept  1.  1910. 

(206.  In  fvbat  court  bond  may  be  proaeonted* 

A  justice  referred  to  in  the  preceding  section,  may  order  such 
bond  to  be  prosecuted  in  the  municipal  court  of  the  city  of  New 
York,  or  in  the  city  court  of  the  city  of  New  York,  if  such  bor- 
ough be  within  the  county  of  New  York,  or  in  the  county  court 
of  the  county  wherein  such  borough  is  situated,  if  in  any  other 
county.  Either  of  said  courts  shall  have  jurisdiction  in  actions 
brought  on  such  bond,  upon  such  leave  being  granted,  and  the 
said  justice  upon  said  motion  may  award  the  aggrieved  party  his 
reasonable  costs  on  such  motion,  not  exceeding  the  sum  of  ten 
dollars,  which  shall  be  included  in  the  judgment  obtained  upon 
such  bond.   * 

L.  1882,  ch.  410,  {  1T02. 

{ 20T.  Jndffmenta  ajralnnt  marabals)  transcript  and  exe- 
cution. 

Whenever  any  judgment  shall  be  rendered  against  any  marshal 
or  his  sureties  or  surety  in  any  court  as  provided  in  the  foregoing 
section,  a  transcript  thereof  shall  be  filed  with  the  county  clerk 
in  the  county  w^herein  the  judgment  is  so  obtained,  and  from  the 
filing  of  such  transcript  the  provisions  of  section  two  hundred 
and  seventy  of  this  act  apply. 

L.  1882,  ch.  410.  f  1703. 

I  298.  Kntry  of  Jndiimftent  to  be  endorsed   on  bondi  bofr. 

The  clerk  of  the  county  wherein  said  judgment  is  entered  shall 
issue  a  transcript  upon  application  of  the  judgment  creditor,  stat- 
ing the  amount  of  the  judgment  and  that  the  sum  is  a  charge 
against  the  bond  of  the  marshal.  The  transcript  may  be  filed 
with  the  city  clerk  in  the  office  wherein  the  bond  of  said  marshal 
is  filed,  and  the  city  clerk  shall  make  a  memorandum  on  the 
official  bond  of  every  marshal,  upon  the  filing  of  every  transcript, 
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of  a  judgment  obtained  against  him  and  his  sureties,  and  of  the 
time  when  and  the  coart  whereby  such  jodgm^ent  was  rendered, 
and  the  amount  thereof,  and  shall  be  entitled  to  a  fee  of  fiftj 
cents  therefor,  which  the  court  rendering  judgment  shall  hare 
power  to  include  in  such  judgment,  together  with  whaterer  other 
disbursements  are  or  may  be  necessarily  incurred  in  said  action, 
and  the  said  bond  shall  be  cancelled  to  the  amount  of  aoch 
judgment. 

L.  1882.  ch.  410,  |  1704. 

i  209.  Antoant  eoUeeted  to  be  credited  on  boaid. 

Wheneyer  any  action  shall  be  commenced  against  the  eareties 
of  any  marshal,  and  such'  sureties  shall  pay  the  amount  for  which 
such  suit  is  brought,  and  the  costs  and  disbursements  incurred 
therein,  or  any  part  thereof,  the  party  or  parties  so  paying  shall 
be  entitled  to  have  such  snm  so  paid  credited  upon  such  bond. 
upon  presenting  the  certificate  of  the  plaintiff  or  his  attorney  in 
such  action,  acknowledging  such  payments  to  such  clerk  afore- 
said, and  upon  such  clerk  endorsing  such  payment  on  such  bond, 
it  shall  be  cancelled  to  the  amount  so  paid. 

L.  1882.  ch.  410,  S  1705. 

f  300.  City  clerk  to  report  cancelled  bondR  to  mayor  $  re- 
ne^ral  of  l>«Md« 

WheneTcr  judgment  shall  be  rendered  against  the  official  bond 
of  any  marshal,  sufficient  or  partially  sufficient  to  cancel  the 
same,  the  city  clerk  aforesaid,  snail  report  to  the  mayor  the  fact, 
and  it  shall  be  the  duty  of  the  mayor  to  compel  such  marshal  to 
renew  his  official  bond,  if  the  same  be  cancelled  in  whole,  or  to 
furnish  an  additional  bond,  for  the  amount  of  the  cancellation  in 
the  penal  sum  of  double  such  amount,  if  said  bond  be  cancelled 
in  port,  and  should  said  marshal  neglect,  refuse,  or  fail  so  to  do. 
within  ten  days  after  being  notified,  he  shall  be  removed  by  the 
mayor  aforesaid,  or  suspended  from  performing  the  duties  of  the 
office  until  such  time  as  he  shall  renew  the  same,  and  Sttch  bond 
shall  bo  renewed  in  the  same  manner  as  often  as  the  same  shall 
be  cancelled. 

L.  1882,  cb.  410,  |  1707. 

f  SOX.  Appointment  deemed  waived  for  failure  to  llle 
bond. 

Every  marshal  shall,  within  thirty  days  after  his  appointment, 
enter  into  a  bond  in  the  manner  provided  in  this  act,  or  he  shall 
be  deemed  to  have  waived  his  appointment  as  such  marshal. 
and  some  other  suitable  and  proper  person  shall  be  appointed 
in  his  place  and  stead  to  discharge  the  duties  appertaining  to 
such  office  of  marshal. 

L.  18S2,  cb.  410,  i  1708. 

S  302.  Procens  to  be  ser-ved  hy  marsliAls. 

Every  summons,  precept,  order  of  arrest,  attachment,  writ  of 
replevin,  or  other  process  issued  by  or  out  of  the  municipal  court, 
and  every  summons  or  precept  issued  by  the  clerk  of  the  court 
in  any  district,  and  every  summons  Issued  by  any  justice  thereof, 
shall  be  served  and  executed  by  a  marshal,  except  as  prescribed 
in  section  thirty -six  of  this  act;  but  no  person  other  than  a  mar- 
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«hal  shall  be  entitled  to  any  fees  or  other  compensation  therefer, 
except  the  persons  who  serve  process  for  the  corporation  counsel. 

L.  1882,  ch.  410»  1 1708. 


i  a08.  Marshal  may  aer^e  process  'within  «ltr  llults. 

A  marshal  of  the  cltj  of  New  York  may,  and  is  empowered, 
and  has  the  authority  to  serve  or  execute  all  process  and  man- 
dates of  the  municipal  court  of  the  city  of  New  York,  in  any  part 
of  the  city  of  New  York,  notwithstanding  he  was  appointed  for 
or  is  a  resident  in,  a  particular  borough. 

[New.] 

S  304.  Certain  laws  In  relation  to  ■herllls  made  appli- 
cable. 

All  provisions  of  law  in  relation  to  the  taking  and  restitution  of 
property  by  sheriffs  of  counties  shall  apply  to  the  taking  and 
restitution  of  property  by  the  said  marshals,  except  that  a  mar- 
shal is  not  restricted  in  the  performance  of  his  duty  as  such,  to 
the  territorial  limits  of  a  county,  when  engaged  in  the  service 
or  execution  of  process  or  mandates,  but  is  authorized  to  act 
within  the  limits  of  the  city  of  New  York. 

L.  1882,  ch.  410,  S  1711. 

|806.  Mamhal  to  keep  entry  book  and  Indorse^  et  oetera. 

Every  marshal  shall  keep  a  book  in  which  he  shall  enter  imme- 
diately upon  the  receipt  thereof  all  the  process  and  mandates  of 
the  court  delivered  to  him  for  execution,  and  his  disposition 
thereof;  and  he  shall  also  endorse  upon  such  process  or  mandate 
the  date  and  the  hour  of  receiving  the  same. 
[New,] 


i  800.  [Am'dy  1904.]  Removal  and  sospenslon  of  marshals. 

The  mayor  may  remove  any  marshal,  after  giving  him  an 
opportunity  to  be  heard,  upon  charges  in  writing  preferred 
against  such  marshal,  and  filed  with  the  mayor,  and  may,  in  his 
discretion,  suspend  said  marshal  from  the  performance  of  his 
duties,  as  such,  pending  a  hearing  upon  the  charges.  Upon 
charges  being  preferred  against  a  marshal  by  a  justice  of  the 
municipal  court,  the  mayor  may  forthwith  cause  notice  of  sus- 
pension of  such  marshal  to  be  served  upon  him,  and  such  marshal 
shall  thereupon  remain  suspended  until  the  hearing  and  deter- 
mination of  such  charges  by  the  maj'or.  The  mayor  may,  in  his 
discretion,  delegate  to  the  secretary'  to  the  mayor  the  power  and 
duty  of  hearing  the  evidence  to  be  produced  upon  the  said  hear- 
ing and  in  such  case  the  said  secretary  to  the  mayor  shall  have 
the  power  to  issue  subpoenas,  administer  oaths  and  take  such 
evidence  and  shall  submit  the  same  to  the  mayor  who  shall  there- 
upon make  a  determination  thereon,  which  determination  shall 
have  the  same  force  and  effect  as  if  the  said  evidence  had  been 
taken  before  the  mayor. 

U  1001.  ch.  4e6»  f  1429 ;  L.  1904.  ch.  264.    In  effect  April  8,  1904. 
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S    807.    [Am'dy    1910.]      Pmyment    of    money    reeei'ved     1»y 
maxBl&alB. 

Whenever  any  marshal  shall  collect  or  receive  any  money  upon 
any  process  of  the  municipal  court  of  the  city  of  New  York  be 
shall  pay  the  same  over  to  the  person  entitled  thereto,  the  at- 
torney of  record  in  the  action,  or  to  the  clerk  of  the  court  of 
the  district  from  which  such  process  was  issued,  less  his  la^'ful 
fees  and  disbursements  within  five  days  after  the  same  shall  have 
been  received  by  him.  Upon  his  failure  to  do  so  he  may  be 
proceeded  against  as  for  a  contempt.  The  clerk  of  the  court 
with  whom  such  money  is  deposited  shall  pay  the  same  over  on 
demand  to  the  person  entitled  thereto  or  to  the  attorney  of  record 
in  such  action. 
[New.]    L.   1905,  cb.   228:   L.   1010,   ch.  540.     la  effect  Jane  20,   lOlOi 
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TITUS 
Appeals, 

8«e.  810.  Wben  appeal  mar  be  taken. 

311.  Wben  and  how  uken. 

312.  Service  of  notice  U|:od  reniiondent. 

313.  OinlKgton  to  nerve  udo,  how  supplied;  amendment  wbMi  allowed, 
814.  ITDdertttking  to  ntay   ezeoutlon  upon  jadgment, 

315.  Exception   to  sureties;  Justlflcation. 

316.  Proceedings  bow  stayed. 

317.  Return. 

318.  Settlement  of  cane  on  appeal. 
819.  Whi'H  Justice  Is  doad,  et  cetera. 
320.  Appeal  wben  adverse  party  has  died. 

821.  Proceedings  wben  party  dies  pending  appeaL 

322.  Order  of  substitution. 

323.  Restitution   upon   reversal. 

324.  Setting  off  costs  and  recovery. 

825.  Hearing  on  appeal,  dismissal  thereof;  reversal  on  atlpalatlOB. 

826.  Judgment. 

327.  Clerk  appellate  court  to  return  papers. 

I  810.  [Am'd,  1»07»  1»10.]  l¥hen  appeal  may  be  takea. 

An  appeal  from  a  judgment  rendered  in  an  action,  or  a  final 
order  made  in  summary  proceedings  in  the  municipal  court  of 
the  city  of  New  York,  or  from  orders  as  hereinbefore  provided, 
may  be  taken  to  the  supreme  court.  Such  appeal  shall  oe  beard 
in  such  manner  and  by  such  justice  or  justices  as  the  appellate 
division  of  the  supreme  court  in  the  judicial  department,  embrac- 
ing the  district  wnerein  the  action  is  brought  shall  direct,  except 
that  the  appellate  division  of  the  second  judicial  department  may 
direct  that  such  appeal  may  be  heard  directljr  lief  ore  that  court; 
provided,  however,  that  if  the  appellate  division  in  the  second 
department  directs  such  appeal  to  be  heard  before  three  other 
justices  designated  by  it  and  to  he  known  as  theaoDellate  term, 
m  the  second  department,  said  appellate  division  may  appoint 
and  remove  a  chief  clerk  of  such  appellate  term  and  one  deputy 
clerk  and  not  to  exceed  three  attendants  and  to  fix  their  salaries 
or  compensation,  which  shall  not  exceed  for  the  clerk  twenty- 
five  hundred  dollars  per  annum,  for  the  deputy  clerk  eighteen 
hundred  dollars  per  annum,  and  for  the  attendants  the  salaries 
now  allowed  by  law  to  attendants  in  the  supreme  court  in  Kings 
county.  The  board  of  estimate  and  apportionment  is  authorized 
and  empowered  to  provide  the  means  to  pay  such  salaries  and 
compensation,  and  all  other  expenses  of  such  appellate  term, 
for  the  year  nineteen  hundred  and  seven,  and  for  each  year 
thereafter.  The  ai)pellate  court  may  reverse,  affirm  or  modify 
the  judgment,  order  or  final  order  appealed  from,  and  where  a 
judgment,  order  or  final  order  is  reversed,  may  order  a  new  trial, 
m  the  municipal  court  in  the  district  in  which  the  action  is 
brought.  Where  a  judgment,  order  or  final  order  is  modified  or 
a  new  trial  is  ordered,  costs  shall  be  in  the  discretion  of  the 
appellate  ccurt.  An  appeal  taken  from  a  judgment  or  final 
order  brings  up  for  review  an  intermediate  order  which  is 
specified  In  the  notice  of  appeal  and  necessarily  affects  the  judg- 
ment or  final  order  and  has  not  already  been  reviewed  upon  a 
separate  appeal  therefrom.  The  right  to  review  such  inter- 
mediate order,  a*  prescribed  in  this  section,  is  not  affected  by 
the  expiration  of  the  time  within  which  a  separate  appeal  there- 
from might  have  been  taken. 

L.   1901.   ch.   466.   t   1377.     Am'd.  L.   1907,   ch.  064;  U  1910.  ch.  538.     la 
effect   Sept.    1,    1910. 
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i  311.  lAuk'd,  1008.]      m&en  and  how  taken. 

An  appeal  must  be  taken  within  twenty*  days  after  the  entry 
of  the  judgment,  order  or  final  order  in  the  docket,  except  that 
where  a  defendant  appeals  from  a  judgment  rendered  in  an  ae- 
tion  wherein  he  did  not  appear  and  the  summouB  was  not  per- 
sonally served  upon  him,  the  appeal  may  be  taken  within  twenty 
days  after  personal  service  upon  him,  on  the  part  of  the  plain- 
tiff, of  written  notice  of  the  entrV  of  the  judgment.  An  appeal 
is  taken  by  serving  upon  the  clerk  of  the  court  or  his  successor 
in  office  in  the  district  in  which  the  judgment,  order  or  final 
order  was  rendered,  and  upon  the  respondent,  a  written  notice 
of  appeal,  Kubscribod  either  by  the  appellant  or  by  his  attorney 
in  the  appellate  court,  and  paying  at  tne  same  time  the  costs  and 
disbursements  of  the  action  to  such  clerk  w^ho  shall  hold  the 
same  to  abide  the  event  of  such  appeal  and  the  further  order  of 
the  court  In  the  district  from  which  the  appeal  was  taken.  The 
city  of  New  York  or  any  board,  department  or  official  thereof 
appearing  by  the  corporation  counsel,  shall  not  be  obliged  to  pay 
such  costs  and  disbursements  until  the  final  determination  of 
Buch  appeal.  The  service  and  filing  of  a  notice  of  appeal  by  the 
city  of  New  York  with  the  clerk  of  the  court  as  aforesaid  shall 
operate  as  a  stay. 

O.  C,  p.,  i  8046;  L.  1004,  eta.  59S:  L.  1008,  ch.  22.    In  effect  Sept.  1,  IfiOS. 

f  812.  [Aiui*d»  1910.]     Service  o£  notice  upon  respondent. 

Service  of  the  notice  of  appeal  upon  the  respondent  may  be 
made,  by  delivering  it  in  any  part  of  the  state,  to  the  respond^t 
peisonally,  or  in  one  of  the  following  methods. 

1.  If  the  respondent  is  a  resident  of  the  cit^  of  New  York  by 
leaving  it  nt  his  residence  with  a  person  of  suitable  age  and  dia- 
cretion.  If  the  respondent  appeared  in  the  action  or  proceedinK 
by  attorney,  it  may  Ikj  served  upon  such  attorney,  either  per- 
sonally or  by  leaving  it  at  his  office  or  residence  with  a  person  of 
suitable  age  and  discretion. 

2.  If  service  within  the  city  of  New  York  cannot  be  made, 
with  due  diligence,  upon  the  respondent  personally,  or  in  the 
method  prescribed  in  the  foregoing  subdivision,  the  notice  of 
appeal  may  be  served  upon  him.  by  delivering  it  to  the  clerk  of 
the  court  in  which  the  judgment  was  rendered,  addressed  to  the 
respondent. 

C.   C.   P.»   I   304S.    Am'd  L.    1910,   cb.   538.     In  effect  Sept.  1,  1910. 

S  313.    Omlmiton    to    aerre    one^    hoi^r    anpplfedi    amend* 
ment  vrhen  alloTred* 

Where  the  appellant,  sonsonably  and  in  good  faith,  serves  the 
notice  of  appeal,  up(»u  either  the  clerk  or  the  respondent,  but 
omits,  through  mistake,  inadvertence  or  excusable  neglect,  to 
serve  it  upon  the  other,  or  to  do  any  other  act  necessary  to  per- 
fect the  appeal,  the  appellate  court,  upon  proof  by  affidavit  of  the 
facts,  may,  in  its  discretion,  permit  the  omission  to  be  supplied, 
or  an  amendment  to  be  made,  upon  such  terms  as  justice  re- 
Q  aires. 
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i  314.  Undertaking  to  stay  execution   upon  Judaratent. 

If  the  appcHaut  ilesires  a  ytay  of  execution,  he  must  give  a 
written  uudertnkiug,  executed  by  one  or  more  suretieu,  approved 
by  a  justice  of  the  court,  to  the  effect  that  if  the  appeal  is  dis- 
missed, or  if  judgment  is  rendered  uguiust  the  appellant  in  the 
appellate  court,  and  an  execution  issued  thereupon  is  returned 
wholly  or  partly  unsatisfied;  the  sureties  will  pay  the  amount  of 
the  judgment,  or  the  portion  thereof  remaining  unsatisfied,  not 
exceeding  a  sum  specined  in  the  undertaking,  which  must  be  at 
least  one  hundred  dollars,  and  not  less  than  twice  the  amount 
of  the  judgment,  or  if  the  judgment  of  the  court  is  for  the  recov- 
ery of  a  chattel,  that  the  sureties  will  pay  the  sum  fixed  by 
that  judgment  as  the  value  of  the  chattel,  together  with  the 
damages,  if  any,  awarded  for  the  tailing,  withholding,  or  deten- 
tion thereof.  A  copy  of  the  undertaking,  with  a  notice  of  the 
delivery  thereof,  must  be  served  with  the  notice  of  appeal,  and 
in  like  manner.  Nothing  in  this  section  shall  be  construed  to 
preclude  a  surety  company  properly  authorized  by  law  to  act  as 
such  surety  or  sureties. 

C.  O.   P.,  I  3050. 

I  315.  Bxeeptlov.  to  anretles. 

The  respondent  or  his  attorney,  may,  within  five  days  after  the 
service  of  a  copy  of  the  nndertaking  with  notice  of  the  filing 
thereof,  serve  apon  the  appellant  or  his  attorney,  a  written  notice 
that  he  excepts  to  the  sufficiency  of  the  sureties.  Within  five 
days  thereafter,  the  sureties,  or  other  sureties,  in  a  new  under- 
taking to  the  same  effect,  must  justify  before  the  court  iu  the 
district  in  which"  the  judgment  was  rendered  or  final  order  made. 
At  least  three  days  notice  of  the  justification  must  be  given.  If 
the  court  finds  the  sureties  sufficient,  it  must  indorse  its  Allow- 
ance of  them  upon  the  undertaking,  or  a  copy  thereof.  The  effect 
of  a  failure  so  to  justify  and  procure  an  allowance,  is  the  same 
as  if  the  undertaking  had  not  been  given.  The  court  shall  also' 
have  power,  in  ease  it  shall  be  made  to  appear  to  its  satisfaction, 
upon  motion,  that  the  exception  was  taxen  unnecessarily  or  for 
purposes  of  vexation  or  delay,  to  set  the  same  aside  and  approve 
the  undertaking. 

0.  c.  P.,  I  ins5. 

I  316.  ProceedlnffBi  ho^r  stayed. 

The  delivery  of  the  undertaking  to  the  clerk  of  the  court  in  the 
district  in  which  the  judgment  or  final  order  was  entered,  and 
service  of  a  copy  thereof,  and  of  notice  of  delivery  thereof,  stays 
the  issuing  of  an  execution  upon  the  judgment.  If  the  execution 
has  been  issued,  the  service  of  a  copy  of  the  undertaking,  certified 
by  the  clerk  or  accompanied  with  an  affidavit,  showing  that  it  is 
a  copy,  and  that  the  original  has  been  duly  filed,  upon  the  officer 
'if«ldmg  the  execution,  stays  further  proceedings  thereunder,  sub- 
ject to  the  provisions  of  the  next  preceding  section. 

O.  0.   p.,   I  8051. 

S  31T.  Return. 

The  tlerk  of  the  court  or  his  successor  in  office,  must  within 
thirty  days  from  the  service  of  the  notice  of  appeal  and  the  pay- 
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I  tnent  of  the  cost  and  fees  as  prescribed  in  this  act,  make  a  return 
j^"  a  to  the  ai>pellate  court,  annex  thereto  the  notice  of  appeal  and  the 
Cl  undertaking,  if  any  has  been  delivered  to  him,  and  cause  the  same 
^"  to  be  tiled  with  the  clerk  of  the  appellate  court.  The  return  must 
contain  all  the  proceedings,  including  the  evidence  and  the  judg- 
ment. The  stenographer's  minutes  of  the  evidence  must  be  fur- 
nished to  the  clerk,  by  the  stenographer,  within  ten  days  after 
the  fees  therefor  have  been  paid,  huch  return  must  have  in- 
dorsed thereon  the  allowance  of  the  justice  before  whom  the 
action  or  proceeding  was  tried. 
C.  C.  P.,  S  3058. 

f  318.  Settlement  of  case  on  appeal. 

Immediately  upon  receiving  the  minutes  from  the  stenographer, 
as  provided  in  the  next  preceding  section,  the  clerk  of  the  court 
shall  cause  notice  of  that  fact  to  be  sent  to  the  attorney  for  the 
appellant,  or  to  the  appellant  if  he  has  not  appeared  by  attorney. 
The  appellant  or  his  attorney  shall  then  procure  the  case  to  be 
settled  on  a  written  notice  of  at  least  three  days,  served  in  the 
manner  provided  for  the  serving  of  a  notice  of  appeal,  or  on  the 
attorney  for  the  respondent,  and  made  returnable  before  the  jus- 
tice who  tried  the  case,  in  the  court  house  in  the  district  in  which 
said  justice  may  then  be  sitting.  Said  justice  shall  thereu|K>n 
within  live  days,  settle  the  case  or  exceptions  upon  it,  if  there  be 
any,  and  indorse  the  return,  as  provided  in  the  next  precediujr 
section.  After  a  justice  is  out  of  office,  he  may  settle  the  case  or 
exceptions  or  make  any  return  of  proceedings  had  before  him 
while  he  was  in  office,  and  may  be  compelled  so  to  do  by  the 
appellate  court. 

INew.l 

i  319.  When  Jnstlce  !•  dead,  et  eetera. 

If  the  justice  dies,  becomes  a  lunatic,  absconds,  removes  from 
the  state,  or  otherwise  be<'omes  unable  to  make  the  return,  the 
appellate  court  may  receive  affidavits,  or  examine  witnesses,  as 
to  the  evidence  and  other  proceedings  taken,  and  the  judgment 
rendered,  before  the  justice:  and  may  determine  the  appeal,  as  if 
a  return  had  been  duly  made  by  the  justice. 

C.   r.    p..    !  3056. 

I  320.  Appeal  when  adverse  party  ban  died. 

Where  the  adverse  party  has  died,  since  the  making  of  the 
order,  or  the  rendering  of  the  judgment  appealed  from,  or  where 
the  jud^rnient  appealed  from  was  rendered,  after  his  death,  in 
a  case  prescribed  by  law,  an  appeal  may  be  taken,  as  if  he  was 
Jiving;  but  it  cannot  be  heard,  until  the  heir,  devisee,  executor, 
or  administrator,  as  the  case  requires,  has  been  substituted  as 
the  resiMmdenf  or  appellant.  In  such  a  case  an  undertaking 
required  to  [)erfect  the  appeal,  or  to  stay  the  execution  of  the 
judgment  or  order  appealed  from,  must  recite  the  fact  of  the 
adverse  party's  death:  and  the  undertaking  enures,  after  sub- 
stitution to  the  benefit  (»f  the  person  substituted. 

r.  C.   p..    I   1297. 
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S  821*  ProoeedlnffB  'vrben  party  dies  penillnff  appeal. 

Where  either  party  to  an  appeal  dies  before  the  appeal  is  heard, 
if  an  order,  substituting  another  person  in  his  place,  is  not  made 
within  three  months  after  his  death,  the  court  in  which  the  ap- 
peal is  pending,  may,  in  its  discretion,  make  an  order  requiring 
all  persons  interested  in  the  decedent's  estate,  to  show  cause  be- 
fore it  why  the  judgment  or  order  appealed  from  should  not  be 
rerersed  or  affirmed  or  the  appeal  dismitised,  as  the  case  requires, 
the  order  must  specify  a  day  when  cause  is  to  be  shown,  which 
must  not  be  less  than  six  months  after  making  the  order;  and 
it  must  designate  the  mode  of  giving  notice  to  the  persons  inter- 
ested. Upon  the  return  day  of  the  order,  or  at  a  subseqTient 
day,  appointed  by  the  court  if  the  proper  person  has  not  been 
substituted,  the  court,  upon  proof  by  affidavit,  that  notice  has 
been  given,  as  required  by  the  order,  may  reverse  or  affirm  the 
judgment  or  order  appealed  from,  or  dismiss  the  appeal,  or  make 
such  further  order  in  the  premises  as  the  case  requires. 

0.  C.  P.,  I  1298. 

i  322.  Order  of  ■ubatltntlon. 

Where  personal  service  of  notice  of  application  for  an  order 
has  been  made,  within  the  city,  upon  the  proper  representative 
of  the  decedent,  an  order  of  substitution  may  be  made,  upon  the 
application  of  the  surviving  party. 

O.  C.  P.,  I  1280. 

I  323.  Restltntion  upon  rexerMtl. 

Where  the  judgment  or  final  order  is  reversed  or  modified,  the 
apf;eUate  court  may  make  or  compel  restitutiou  of  property  or  of 
a  right,  lost  by  means  of  the  erroneous  judgment;  but  not  so  as 
to  affect  the  title  of  a  purchaser.  In  good  faith  and  for  value,  or 
property  sold  by  virtue  of  a  warrant  of  attachment  in  the  action, 
or  an  execution  issued  upon  the  judgment.  In  that  case,  the 
appellate  court  may  compel  the  value,  or  the  purchase  price  to  be 
restored,  or  deposited  to  abide  the  event  of  the  action,  as  justice 
requires.  Six  days*  notice  of  an  application  for  an  order  for 
restitution  must  be  given;  and,  if  the  application  is  granted  be- 
fore judgment,  the  proper  direction  may  be  included  therein. 

C.  C.  P.,  I  8058. 

S  324.  Settlngr  oil  costs  and  recovery. 

If,  upon  the  appeal,  a  sum  of  money  is  awarded  to  one  party, 
and  costs  are  awarded  to  the  adverse  party,  the  appellate  court 
must  set  off  the  one  against  the  other,  and  render  judgment  for 
the  balance. 

C,  C.  P.,  §  3059. 

I  325.  Hearlngp  on  appeal,  diamissal  thereoff  reversal 
on   Mtipalatlon. 

Within  twenty  days  after  the  service  of  a  notice  of  appeal  on 
the  respondent,  he  may  serve  upon  the  appellant  or  his  attorney, 
a  written  stipulation  that  the  judgment  appealed  from  may  be 
reversed  with  five  dollars*  coats  and  disburaenients  of  the  appeal, 
and  thereafter  no  further  steps  shall  be  taken  in  such  appeal, 
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except  to  enter  judgment  in  pursuance  of  such  stipulation  for  the 
enforcement  thereof:  in  case  such  stipulation  shall  not  be  served, 
the  appeal  may  be  brouKht  to  a  hearmg  in  the  appellate  court  at 
any  term  thereof,  at  which  such  an  appeal  can  oe  heard,  held 
after  the  return  is  filed,  upon  a  notice  by  either  party,  of  not 
less  than  eight  days.  It  must  be  placed  upon  the  calendar,  and 
must  continue  thereupon  without  further  notice  until  it  is  finally 
disposed  of.  If,  after  being  regularly  niaced  upon  the  calendar, 
neither  party  brings  it  to  a  hearing  before  the  end  of  the  second 
term  thereafter  at  which  it  might  be  noticed  for  hearing  and 
heard,  the  court  must  dismiss  the  appeal  unless  it  directs  the 
same  to  be  continued  for  cause  showzL 

C.  C.  P.,  I  8oe2. 

i  880.  Jndffment. 

In  a  case  specified  in  this  act,  the  appeal  must  be  heard  upon 
the  original  papers,  or  a  certified  copy  thereof,  and  a  copy  or 
copies  thereof  need  not  be  furnished  for  the  use  of  the  court. 
The  appellate  court  must  render  judgment  according  to  the 
justice  of  the  case,  without  regard  to  technical  errors  or  defects 
which  do  not  affect  the  merits.  It  may  affirm  or  rererse  the 
judgment  of  the  municipal  court,  in  whole  or  in  part,  and  as  to 
any  or  all  of  the  parties,  and  for  errors  of  law  or  of  fact,  and 
where  the  judgment  is  contrary  to  or  against  the  weight  of  evi- 
dence, the  appellate  court  may,  upon  its  reversal  of  ft  judgment, 
order  a  new  trial  as  prescribed  in  this  act. 

C.  C,  P.,  S  3063. 

i  327*  Clerk  app«IIat«  oovrt  to  retvvn  pApers,  et  eeterm. 

I^pon  the  rendering  of  judgment  of  the  appellate  court,  afflrm- 
mg,  modifying  or  reversing  a  judgment  or  order  of  the  municiiial 
<»onrt,  the  clerk  of  the  appellate  court,  shall  return  to  the  di.strict 
•)f  the  municipal  court  from  Tvhich  the  appeal  was  taken,  all  the 
papors  on  file  in  his  office  making  up  the  judgmeut-roll  of  said 
action  or  proceeding, 

[New.] 
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TITLE  Z. 

Costs  and  fees. 

See.  880.  When  pceralllns  party  to  recoTer  cotta. 
381.  When  neither  party  to  recover  costs. 
882.  CoaU;  sums  allowed. 

838.  When  defendant  entitled  to  Increased  cost*. 
384.  Oo«t«  on  demurrer. 
386.  Oosta  on  amendment  of  pleading. 
886.  Ooati  on  adjonmment.  ,  ♦in« 

337.  Costs  after  dUcontlnuance,  upon  arawer  of  title. 

338,  Costs  where  title  to  real  prop<^rty.  In  question. 
330.  Costs  In  actions  upon  bastardy,  et  cetera,  honos. 

840.  Costs  in  action  by  working  woman. 

841.  Taxation  of  costs. 

.   842.  Rerlew  of  taxation. 
343.  Costs,  duty  of  clerk  on  taxation. 
844.  Costs.  affldaTlt  respecting  disbursements, 
S4«.  Costs  upon  appeal;  to  whom. 

846.  Costs  upon  appeal;  amount. 

847.  Fees  payable  to  clerks. 

848.  Employees  action;  no  fees. 

849.  Fees,  property  of  city. 
860.  [Repealed,  IMS.] 

361.  7nrors  fees. 
882.  Witnesses  fees. 
868.  Stenographers  fees. 

364.  Marshals  fees.  j. 

365.  Costs  on  order  to  prosecute  marsnals  bona. 
856.  Fees  In  summary  proceedings. 

8  830.    [Am'il,   1907.]   Wlien  prevalUnff   party   to   recover 
eontn.  .         _ 

Except  as  specifically  prescribed  by  law,  a  party  who  recovers 
judgment  in  tliis  court  is  entitled  to  recover  as  costs  aH  sums 
allowed  bv  express  provision  of  law.  and  all  fees  and  disburse- 
ments prescribed  by  law  for  services  necessarily  rP»<l.<^je^^in ,«" 
action  at  the  request  of  the  prevailing  party,  and  paid  by  jmi, 
including  the  reasonable  compensation  of  commissioners  taking 
depositions  in  said  action. 

C.  C.  P.,  8  3074.    Am'd  L.  1907.  ch.  220.    In  effect  Sept.  1.  1907. 

(  331.    "Wlien  neither  party  to  recover  cont«. 

In  either  of  the  following  cases,  costs  shall  not  be  awarded  to 
either  party,  but  each  party  must  pay  his  own  costs. 

1  Where  the  action  is  dismissed  by  reason  of  the  failure  of 

both  parties  to  attend.  , 

2  Where  the  defendant  interposes  an  answer  that  title  to  real 
property  will  come  in  question,  and  gives  the  undertaking  thereon 

P^^^^!;\^i^^re"'acU^  is  discontinued  on  the  ground  that  the 
plaintiff  or  defendant  Is  an  infant,  for  whom  a  guardian  ad  litem 
has  not  been  appointed.  ,         -  .      ,        j. 

4.  Where  the  defendant  interposes  plea  of  bankruptcy. 

C.  C.  P.,  S  3orr5. 
8  882.  [Am'd,  lOlO.l      Co«t«|  ■«»■  allowed. 

Tn  nil  Actions  brought  in  thin  court  there  shall  be  allowed  to 
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the  same  as  if  the  action  had  been  commenced  in  the  eoart  to 
which  it  is  removed. 

1.  To  either  party. —  Where  the  amount  demanded  in  the  sum- 
mons is  under  fifty  dollars,  or  where  the  amount  demanded  is 
under  fifty  dollars  and  defendant  interi>o8es  a  counterclaim  under 
fifty  dollars,  the  court  may,  in  its  discretion,  award  a  sum  not 
exceedinje:  five  dollars. 

2.  To  the  plaintiff.— Where  after  the  trial  of  an  issue  of  fact 
raised  by  appearance  and  answer  of  defendant,  plaintiff  recoTers 
judgment:  For  fifty  dollars  and  under  one  hundred  dollars,  ten 
dollars;  for  one  hundred  dollars  and  under  two  hundred  dollars, 
fifteen  dollars;  for  two  hundred  dollars  and  under  three  hundred 
dollars,  twenty  dollars;  for  three  hundred  dollars  and  under  four 
hundred  dollars,  twenty-five  dollars;  for  four  hundred  dollars  or 
over,  thirty  dollars.  If  the  action  is  for  the  recovery  of  a  chattel 
the  amount  of  costs  shall  be  governed  by  the  value  of  the  chattel 
as  determined  in  the  judgment. 

3.  To  the  plaintiff.— Where,  upon  the  nonappearance,  or  failure 
of  defendant  to  answer,  plaintiff  recovers  judgment:  For  fifty 
dollars  and  under  one  hundred  dollars,  five  dollars;  for  one 
hundred  dollars  and  under  two  hundred  dollars,  seven  dollars 
and  fifty  cents;  for  two  hundred  dollars  and  under  three  hundred 
dollars,  ten  dollars;  for  three  hundred  dollars  and  under  four 
hundred  dollars,  twelve  dollars  and  fifty  cents;  for  four  hundred 
dollars  or  over,  fifteen  dollars.  If  the  action  is  for  the  recovery 
of  a  chattel  the  amount  of  costs  shall  be  governed  by  the  value 
of  the  chattel  as  determined  in  the  judgment. 

4.  To  the  plaintiff. —  Where  the  action  brought  by  the  plaintiff 
is  for  a  sum  less  than  fifty  dollars,  and  the  defendant  shall  have 
interposed  a  counterclaim  amounting  to  fifty  dollars  or  over,  and 
the  plaiiiHff  recrovers  judgment  upon  the  counterclaim  the  same 
sum  as  plaintiff  would  be  entitled  to  recover  if  the  amount  of 
his  claim  were  the  amount  of  defendant's  counterclaim. 

Am'd.    L.    IGIO,    ch.    538.      Id    effect    Sept.    1.    1910. 

5.  To  the  defendant. —  Where  defendant  recovers  judgment 
after  the  trial  of  an  issue  of  fact,  raised  by  appearance  and 
answer,  costs  shall  be  awarded  to  the  defendant,  at  the  rate 
prescribed  in  subdivision  two  based  upon  the  amount  of  plaintiflTs 
demand  in  the  summons.  If  the  action  is  for  the  recovery  of  a 
chattel,  the  amount  of  costs  shall  be  governed  by  the  value  of  the 
chattel,  as  set  forth  in  the  affidavit  of  plaintiff. 

0.  To  the  defendant. —  Where  defendant  recovers  judgment  on 
the  non-appearance  of  the  plaintiff,  costs  shall  be  awarded  to 
the  defendant  at  the  rates  prescribed  in  subdivision  three,  based 
upon  the  amount  of  plaintifTs  demand  in  the  summons.  If  the 
action  is  for  the  recovery  of  a  chattel  the  amount  of  costs  shall 
be  governed  by  the  value  of  the  chattel  as  set  forth  in  the  affidavit 
of  plaintiff. 

7.  To  the  defendant. —  Where  after  the  trial,  of  an  issue  of 
fact,  raised  by  his  appeatance  and  answer,  and  counterclaim, 
the  defendant  recovers  judgment:  For  fifty  dollars  and  under 
one  hundred  dollars,  ten  dollars;  for  one  huncJred  dollars  and 
under  two  hundred  dollars,  fifteen  dollars;  for  two  hundred  dollars 
and  under  three  hundred  dollars,  twenty  dollars;  for  three 
hundred  dollars  and  under  four  hundred  dollars,  twenty-five 
dollars;  for  four  hundred  dollars  or  over,  thirty  dollars. 

8.  To  the  defendant. —  Where,  upon  the  non-appearance  of  the 
plaintiff  after  issue  joined  and  defendant  shall  have  interposed 
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ft  counterclaim  aod  recovers  jadsment:  For  fifty  doDars  and 
under  one  hundred  dollars,  five  dollars;  for  one  hundred  doljars 
and  under  two  hundred  dollai's,  seven  dollars  and  fifty  cents; 
for  two  hundred  dollars  and  under '  three  hundred  dollars,  ten 
dollars;  for  three  hundred  dollars  and  under  four  hundred  dollars, 
twelve  dollars  and  fifty  cents;  for  four  hundred  dollars  or  over, 
fifteen  dollars. 

0.  Upon  settlement  of  case  after  service  of  summons,  and  before 
trial,  plaintiff  shall  be  entitled  to  costs  at  the  rate  prescribed  in 
subdivision  three  of  this  section,  determined  by  the  amount  of  the 
settlement. 

10.  Upon  settlement  of  case  after  trial  and  before  entry  of 
judgment  plaintiff  shall  be  entitled  to  costs  at  the  rate  prescribed 
in  subdivision  two  of  this  section,  determined  by  the  amount  of 
the  settlement. 

[New.] 

1888.  "When  defendant  entitled  to  Inerensed  oonta. 

In  either  of  the  following  cases,  a  defendant  in  whose  favor  a 
final  jndginent  is  rendered,  in  an  action  wherein  the  complaint 
demands  judgment  for  a  sum  of  money  only,  or  to  recover  a 
chattel;  or  a  final  order  is  made,  in  a  special  proceeding  instituted 
by  a  state  writ,  is  entitled  to  recover  the  costs,  prescribed  in 
section  three  hundred  and  thirty-two  of  this  act,  and,  in  addition 
thereto,  one  half  thereof: 

1.  Where  the  defendant  is  or  was  a  publi--*  officer,  appointed 
or  elected  under  the  authority  of  the  state,  ov  a  person  specially 
appointed,  according  to  law,  to  perform  the  duties  of  such  an 
ofllcer;  and  the  action  or  special  proceeding  was  brought  by 
reason  of  an  act,  done  by  him  by  virtue  of  his  office,  or  an 
alleged  omission  by  .%im,  to  do  an  act,  which  it  was  his  official 
duty  to  perform. 

2.  Where  the  action  was  brought  against  the  defendant,  by 
reason  of  an  act  don«,  by  the  command  of  such  an  officer  or 
person,  or  in  his  aid  s'>r  assistance  touching  the  duties  of  the 
office  or  appointment. 

3.  Where  the  action  was  brought  against  the  defendant,  for 
taking  a  distress,  making  a  sale,  or  doing  any  other  act,  by  or 
under  a  color  of  authority  of  a  statute  of  the  state. 

But  this  section  does  not  apply,  where  an  officer,  or  other 
person,  specified  heroin,  unites  in  his  answer  with  a  person  not 
entitled  to  such  additional  costs. 

C.  C.  P.,  t  8268. 

(884.  Coats  on  demnrrer* 

Where  a  judgment  is  rendered  on  the  trial  of  a  demurrer,  the 
prevailing  party  shall  recover  the  same  costs  as  if  the  judgment 
had  been  in  his  favor,  upon  the  default  in  the  same  action. 
Otherwise  costs  shall  not  exceed  ten  dollars  in  the  discretion  of 
the  justice,  as  a  condition  for  leave  to  plead  over. 

C.  C.  P.,  I  8077. 

f  380v  Coiita  on  amendment  of  pleadlnir. 

The  court  may,  in  its  discretion,  as  a  condition  for  allowing  an 
amendment  to  a  pleading,  require  the  payment  of  a  sum  not  to 
exceed  ten  dollars  89  costs  to  the  adverse  party. 

C.O.  P.,  ISMi, 
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|3M*  C^sis  «n  adJoitrBiineBit. 

When  a  trial  shall  be  adjourned  on  cause  shown,  the  Jasticf. 
in  his  discretion,  may  impose  upon  the  party  applying  for  the 
adjournment  such  conditions  as  to  him  shall  seem  reasonable, 
and  may  also  impose  costs  to  the  amount  of  ten  dollars,  besides 
disbursements,  as  a  condition  of  adjournment. 

L.  1862.  ch.  410.  If  136A.  1420. 

(387.  CoiitM  after  dlMContiiiiiAnce»  upon  aiuiwer  of  title. 

When  nn  action  brought  in  this  court,  has  beeD  discontinued, 
as  prescribed  in  this  act,  upon  the  delivery  of  an  answer  showing 
that  title  to  real  property  will  come  in  question,  and  a  new  action 
for  the  same  cause  has  been  commenced  in  the  proper  court; 
the  party  in  whose  favor  final  judgment  is  rendered  in  the  new 
action,  is  entitled  to  costs;  except  that  where  final  judgment  is 
rendered  therein,  in  favor  of  the  defendant,  upon  the  trial  of  an 
issue  of  fact,  he  is  not  entitled  to  epfits^  anless  it  is  certified 
that  the  title  to  real  property  came  in  question  on  the  trial. 

L.  1882.  oh.  410.  f  1421. 

1 33H.  Costs  ^rhere  title  to  real  propertr  In  avostlon. 

Where  plaintiff's  complaint  is  dismissed,  pursuant  to  section 
one  hundred  and  eighty-four  of  this  act,  defendant  shall  be 
entitled  to  recover  the  costs  provided  in  subdivision  two  of  sec- 
tion three  hundred  and  thirty-two  of  this  act. 

L.  1882,  ch.  410,  {  1354. 

8  330.  Costs  In   action  npon  bastardy^  et   cetera,  boada. 

Upon  a  recovery  being  had  in  an  action  brought  upon  a  bastardy 
or  abandonment  bond,  by  the  commissioner  of  public  charities,  or 
the  overseers  of  the  poor,  in  addition  to  the  other  costs  therein. 
the  cx)urt  shall  make  and  the  clerk  shall  enter  in  the  judgment. 
an  additional  allowance  of  ten  per  centum  of  the  amount 
recovered. 

L.  1882,  ch.  410,  §  1422. 

§  340.  [Am*d,  1012.]      Costs  la  action  br  worlclair  wonsan. 

In  an  action  brought  to  recover  a  sum  of  money  for  wages 
eariKMl  liy  h  feinnh*  employee,  other  than  a  domestic  servant,  or 
for  material  furnished  by  such  an  employee,  in  the  course  of  her 
ciuployinent.  or  in  or  aliout  the  subject-matter  thereof,  or  for  both, 
the  plaintiff,  if  entitled  to  costs,  may,  in  the  discretion  of  the 
court,  ha  allowed  the  sum  of  ten  dollars  as  costs,  in  addition  to 
tlie  costs  alk»\vf(l  in  this  court,  unless  the  amount  of  damages  re- 
c<»vered  is  less  than  ten  dollars;  in  which  case,  the  plaintiff  may, 
in  the  discretion  of  the  court,  be  allowed  the  sum  of  five  dollars  as 
such  additional  costs.  When  the  emploj'ee  is  the  plaintiff  in  such 
an  action,  she  is  entitled  upon  a  settlement  thereof,  to  the  full 
amount  of  costs,  which  she  would  have  recovered,  if  judgment  had 
been  rendered  in  her  favor,  for  the  sum  received  by  her  upon  the 
settlement. 
L.   1SS2.  ch.  410,  S  1424.     Am'd  by  L.   1912.  ch.  468»  Ul  effect  Apr..  17,  1012. 

I  341.  [Am*d.  1OO30      Taxation  of  costs. 

Where  judjrnient  has  been  rendered  by  the  justice,  costs  must 
))(•  taxed  by  the  clerk  and  inserted  in  the  judgment.  Before  any 
item  of  costs  other  than  the  costs  fixed  by  the  express  provision 
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of  law  or  granted  by  the  justice  or  fees  paid  to  the  clerk  \n  the 
action  are  allowed,  the  party  mnst  show  by  his  afBdayit,  or  that 
of  his  attorney,  that  the  item  was  actually  and  legally  paid  and 
incurred.  All  items  of  cost  must  be  entered  by  the  clerk  in  the 
docket  book  kept  by  him.  The  clerk  shall  likewise  tax  costs 
allowed  by  the  appellate  eonrt,  and  the  prospective  fees  of  the 
county  clerk  and  sheriff,  namely  a  charge  for  docketing  judg- 
ment and  issuing  an  execution,  and  for  receiying  and  returning 
one  execution  thereof. 
[New.]    See  0.  G.  P.,  i  8078.    L.  100e»  cb.  144.    In  effect  April  6,  1008. 

I  842*  ReTleyr  of  taxMion. 

A  taxation  may  be  reviewed  by  the  juatice  flitting  in  the  district, 
within  five  days  after  the  entry  of  judgment,  upon  two  days'  no- 
tice. The  order  made  upon  such  a  motion  must  disallow  any  item 
wrongfully  included  in  the  judgment*  or  add  any  item  Wrongfully 
omitted  therefrom,  and  direct  that  any  sum  so  disallowed  be  cred- 
ited upon  the  judgment  and  upon  any  execution  or  other  mandate 
issued  to  enforce  the  judgment.  Unless  such  review  is  asked  for, 
such  taxation  shall  not  be  thereafter  questioned  on  appeal. 

[New.]    See  C.  G.  P.,  M  8262-8366. 

S  848.  Co«ta|  duty  of  elerlc  on  tazatios. 

The  clerk  mnst  examine  all  items  presented  to  him  for  taxation; 
must  satisfy  himself  that  all  the  items  allowed  by  him  are  correct 
and  legal;  and  must  strike  out  all  charges  for  fees,  where  it  does 
not  appear  that  the  services  for  which  they  are  charged  were  nec- 
essnrily  performed. 

C.  0.  P.,  f  8269. 

I  844.  Costs;  aflldaTlt  reapeetlnir  diabnrseiiieiita. 

A  charge,  for  the  attendance  of  a  witness,  cannot  be  allowed 
without  an  affidavit,  stating  the  number  of  days  of  his  actual  at- 
tendance; and,  if  travel  fees  are  charged,  the  distance  for  which 
they  are  allowed.  A  charge,  for  a  copy  of  a  document  or  paper, 
cannot  be  allowed,  without  an  affidavit  stating  that  it  was  actu- 
ally and  necessarily  used,  or  was  necessarily  obtained  for  use. 
An  item  of  disbursements,  in  a  bill  of  costs,  cannot  be  allowed 
in  any  case,  unless  it  is  verified  by  affidavit,  and  appears  to  have 
been  necessarily  incurred  and  to  be  reasonable  in  amount,  except 
fees  paid  to  the  clerk. 

C.  0.  P.,  I  8287. 

§  845.  Costa  upon  appeal;  to  vrlioiii. 

Upon  an  appeal  provided  for  in  this  act,  the  award  of  costs  is 
regulated  as  follows: 

1.  If  the  appeal  is  dismissed  because  neither  party  brings  It  to 
a  hearing,  as  prescribed  by  law,  costs  shall  not  be  awarded  to 
either  party. 

2.  If  the  judgment  or  final  order  Is  reversed,  costs  must  be 
awarded  to  the  appellant. 

3.  If  the  judgment  or  final  order  is  affirmed,  costs  must  be 
awarded  to  the  respondent. 

4.  If  the  judgment  or  final  order  is  modified  or  a  new  trial  it 
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ordered,  coets,  or  such  part  thereof,  as  to  the  appellate  court 
seems  jnst,  besides,  disbursements,  may  be  awarded  to  either 
party,  absolutely,  or  to  abide  the  event. 

C.  G.  P.,   SS  3066,  8213. 

i  846.  Costs  upon  appeal  |  aanovnt. 

Upon  an  appeal,  provided  for  in  this  act,  costs  when  awarded 
must  be  as  follows,  besides  disbarsements: 
To  the  appellant  upon  reversal,  thirty  doUani. 
To  the  respondent  upon  affirmance,  twenty-five  dollars. 

C.  C.  P.,  S  3067. 

{  347.  Fees  payable  to  olerks. 

There  shall  be  paid  to  the  clerks  of  the  cotirt,  the  following 
^if.ms  as  court  fees  in  an  action,  and  there  shall  be  no  others. 

1.  Upon  the  issuing  of  a  summons,  one  dollar. 

2.  For  placing  cause  upon  the  calendar  of  court,  one  dollar,  to 
be  paid  upon  the  return  of  the  summons. 

3.  For  a  return  upon  an  appeal  from  a  judgment  or  order,  two 
dollars. 

4.  For  issuing  an  order  of  arrest,  or  a  warrant  of  attachment, 
one  dollar. 

5.  For  entry  of  jud;gment  upon  confession,  one  dollar. 

6.  For  trial  by  jury  of  six,  four  dollars  and  fifty  cents;  for  trial 
by  jury  of  twelve,  nine  dollars. 

7.  For  certifying  a  copy  of  a  paper  on  file  in  the  clerk's  oflSce, 
ten  cents  for  each  folio  of  one  hundred  wordB,  except  return  upon 
appeal. 

All  of  the  above  fees  shall  be  prepaid  before  the  service  shall 
be  performed. 

See  L.  1882,  ch.  410,  ((  U16,  1417. 

I  848.  Bmployee's  action)  no  fees. 

When  the  action  is  brought  by  an  employee  against  an  employer 
for  services  performed  by  such  employee,  male  or  female,  the 
clerks  of  this  court  shall  not  demand  or  receive  any  fees  whatso- 
ever from  the  plaintiff  or  his  agents  or  attorneys  in  such  action, 
if  the  plaintiff  shall  present  proof  by  his  own  aflSdavit  that  his 
demand  is  less  than  fifty  doUars,  that  he  is  a  resident  of  the  city 
of  New  York,  that  he  has  a  good  and  meritorious  cause  of  action 
nfrainst  the  defendant,  and  the  nature  thereof;  that  he  has  made 
either  a  written  or  a  personal  demand  upon  the  defendant  or  his 
agent  or  representative,  for  payment  thereof,  and  that  payment 
was  refused.  Except  that  if  the  plaintiff  shall  demand  a  trial  bv 
jury,  he  must  pay  to  the  clerk  the  fees  therefor  prescribed  in 
this  act. 

L.  1»82.  ch.  410,   S  1416. 

S  1149.  Fees,  property  of  eltr* 

Except  marshals'  and  jurors*  fees,  all  moneys  paid  to  the  clerks 
r»f  this  court  for  fees  shall  be  the  property  of  the  city  of  New 
Fork. 

[New.l 

I  »(yo.  [Repealed  by  L.  lOaS.  ch.  144.] 
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S  851.  Juror's  fees. 

Every  person  summoned  as  a  juror  shall  be  entitled  to  a  fee  of 
twenty-five  cents,  to  be  paid  as  provided  in  this  act 

1852.  Witnesses'  fees. 

A  witness  in  an  action  or  summary  prooeedinjgr,  pending  in  this 
court,  or  before  a  commissioner  appointed  by  this  court,  or  before 
a  justice  of  this  court,  takin^r  a  deposition  to  be  used  in  a*  court 
not  of  record  of  another  state  or  territory  of  the  United  States  is 
entitled,  except  where  another  fee  is  specially  prescribed  by  law, 
to  twenty-five  cents  for  each  day*s  attendance;  and  if  he  resides 
more  than  three  miles  from  the  place  of  attendance,  to  eight 
cents  for  each  mile  going  to  the  place  of  attendance. 

C.  O.  P.,  It  8818,  3327. 

S  358.  Stenogrrapher's  fees. 

In  all  cases  of  appeal  from  an  order  or  judgment  made  or 
rendered  in  this  court,  where  a  transcript  of  the  stenographer's 
minutes  of  the  testimony  given  on  the  trial  of  hearing,  becomes 
a  necessary  part  of  the  return  on  appeal,  the  stenographer's  fees 
for  making  up  such  transcript  shall  be  ten  cents  for  every  one 
hundred  words,  and  shall  be  paid  in  the  first  instance  by  the 
appellant,  and  Afterwards  taxable  by  him  as  a  disbursement  on 
the  appeal. 

L.  1001,  ch.  466,  I  1367. 

I  854.  Marshal's   fees. 

Fees  shall  be  allowed  to  marshals  for  services  rendered  under 
the  provisions  of  this  act,  as  follows:  For  serving  a  summons, 
order  of  arrest,  or  attachment  on  one  defendant,  one  dollar,  and 
for  every  additional  defendant  actually  served,  fifty  cents;  for  a 
copy  of  ^very  summons  delivered  on  request,  or  served,  fifteen 
cents;  for  a  copy  of  every  attachment  and  of  the  inventory  of  the 
property  attached,  fifty  cents;  for  serving  and  levying  an  execu- 
tion or  selling  under  an  attachment,  five  cents  for  every  dollar 
collected  to  the  amount  of  one  hundred  dollars,  and  two  and  & 
half  cents  for  every  dollar  collected  over  one  hundred  dollars; 
for  every  mile,  going  only,  more  than  one  mile,  when  serving  a 
summons,  order  of  arrest,  attachment  or  execution,  six  cents,  to 
be  computed  from  the  place  of  abode  of  the  defendant,  or  where 
he  shall  be  founa,  to  the  place  where  the  same  is  returnable;  for 
summoning  a  jury,  one  dollar  and  fifty  cents;  for  going  with  the 
plaintiff  or  defendant  to  secure  security,  when  security  is  ordered 
by  the  court,  one  dollar;  for  taking  the  defendant  into  custody 
on  an  order  of  arrest,  execution,  or  commitment,  two  dollars  and 
forty  cents,  serving  a  subpoena,  twenty-five  cents:  for  every  levy 
actually  made  by  virtue  of  an  execution,  one  dollar;  for  serving 
a  writ  of  possession  or  restitution,  putting  any  person  entitled 
into  the  possession  of  premises,  and  removing  the  tenant,  when 
such  powers  can  be  exercised  by  a  marshal,  one  dollar;  and  the 
same  fees  for  travelling  to  serve  the  same  as  are  herein  allowed 
for  serving  a  summons;  for  advertising  for  sale  any  property  by 
virtue  of  any  execution  or  attachment  issued  out  of  a  district 
court,  or  by  any  justice  thereof,  one  dollar;  for  every  day  neces- 
sarily employed  in  attending  such  sale,  one  dollar.  The  said 
marshals  shall  perform  all  other  services  required  of  them  by  law, 
without  any  fees  or  compensation  whatever  therefor,  and  no  other 
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teoH,  charges,  or  compensatioDs  shall  be  allowed  to,  demanded,  or 
charged  by  any  of  the  said  marshals. 

L.  1882,  ch.  410,  f  1710. 

f  356.  Costs  on  order  to  proseente  niArslfcaP*  1»ond. 

Whenever  an  order  shall  be  made  pnrsaant  to  law,  directini? 
that  the  bond  of  a  marshal  be  prosecuted  in  this  court,  the  jastice 
granting  the  motion  and  making  the  said  order  may  award  the 
aKgi'ievcd  party  his  reasonable  costs  on  said  motion,  not  exceed- 
ing the  sum  of  ten  dollars,  which  shall  be  included  in  the  judg- 
ment obtained  upon  such  bond. 

L.  1882.  ch.  410,  I  1425. 

I  366.  Fees  In  snmmajry  proeeedlnffs. 

In  summary  proceedings  to  recover  the  possession  of  lands, 
the  fees  of  officers,  except  where  a  fee  is  specially  given  in  chapter 
twenty-one  of  the  code  of  civil  procedure,  must  be  at  the  rate 
allowed  by  law,  in  an  action  in  this  court,  and  are  limited  in  like 
manner,  unless  the  application  is  founded  upon  an  allegation  of 
forcible  entry  or  forcible  holding  out;  in  which  case  the  judge  or 
justice  may  award  to  the  successful  party  a  fixed  sttm  as  costs, 
not  exceeding  fifty  dollars,  in  addition  to  his  disbursements.  The 
final  order  awarding  costs  may  be  docketed,  and  an  execution 
may  be  issued  to  collect  the  costs  awarded  thereby  in  like  manner 
as  if  the  final  order  was  a  judgment  rendered  In  the  court  in 
which  the  judge  or  justice  is  presiding  officer. 

L.  1882,  ch.  410,  1 141^  ^  .^^^ 
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TITIiE  XI. 
Definitions;  effect  of  act;  Ufwa  repealed* 

Sec.  360.  DeflnltloiM. 
.^6}.  Saring  cUtiM. 
3^.  Construction. 

S63.  Sections  of  the  code  not  ftppllcaMe. 
864.  Laws  repealed. 
S6B.  Act  may  be  dted. 
866L  When  to  take  effect. 

Schedule  of  Uwa  repeolsd. 

S  860.   [Am*d»   1907.]     Definitions. 

Words  used  in  diln  act  In  the  past  or  preeent  tense  include  the 
future  as  well  as  the  past  or  present;  wonls  used  in  the  masculine 
gender  include  the  feminine  and  neuter;  the  singular  number 
includes  the  plural  and  the  plural  the  singular;  the  word 
**  person  "  includes  a  corporation  as  well  as  a  natural  person: 
writing  includes  printing,  printed  or  typewritten  matter;  **  oath  " 
includes  affirmation  or  declaration;  *' signature "  or  **  subscrip- 
tion "  includes  "  mark,"  when  the  person  cannot  write,  his  name 
being  written  near  it.  The  following  terms  also  named  in  this 
act  have  the  signification  attached  to  them  In  this  section,  unless 
otherwise  apparent  from  the  context: 

1 .  The  word  "  attorney  "  signifies  an  attorney  of  the  supreme 
court  of  this  state,  duly  licensed  to  practice  as  such. 

2.  The  word  "  district "  signifies  a  district  of  the  municipal 
court. 

3.  The  word  "clerk"  signifies  the  clerk,  deputy  clerk  or 
assistant  clerk. 

4.  The  word  "  marshal "  signifies  any  person  authorized  to 
perform  the  duties  of  a  marshal. 

5.  The  word  "corporation"  includes  e\ery  association  hnving 
any  corporate  rights,  whether  created  by  special  acts  of  the  legis- 
lature or  under  general  laws* 

L.   1882,  ch.  410.  S  1437.     Am'd  U  1907,  ch.  COT.      In  effect  Jan.  1.  1908. 
§  301.  Sn-rlne   clause* 

The  repeal  of  a  law  or  any  part  of  it  specified  in  the  annexed 
schedule,  shall  not  affect  or  impair  any  act  done  or  right  accruing, 
accrued  or  acciuired,  or  liabiUty,  forfeiture  or  penalty  incurred 
prior  to  September  first,  nineteen  hundred  and  two,  under  or  by 
virtue  of  any  law  so  repealed,  but  the  same  may  be  asserted, 
enforced,  prosecuted  or  inflicted,  as  fully  and  to  the  same  extent 
as  if  such  law  had  not  been  repealed;  nor  shall  this  act  create  a 
vacancy  in  any  office  or  c'mploynient.  All  actions  and  proceed* 
ings  commenced  under  or  by  virtue  of  the  laws  so  repealed  a\id 
pending  on  September  first,  nineteen  hundred  and  two,  may  be 
prosecuted  in  the  same  manner  and  with  the  same  effect  as  they 
might  under  laws  then  existing,  unless  it  shall  be  otherwise 
specially  provided.  Nothing  in  this  act  contained,  shall  be  con- 
strued as  affecting  any  existing  provision  of  law  so  far  as  pro- 
visions apply  to  any  portion  of  the  state,  other  than  the  city  of 
New  York. 

L.  1882.  ch-  410,  B  p^l? 
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I  362.  Construction. 

The  provisions  of  this  act,  so  far  as  they  are  substantially  the 
same  as  those  of  laws  existing  prior  to  September  fiist,  nineteen 
hundred  and  two,  shall  be  construed  as  a  continaation  of  sueb 
laws,  modified  or  amended,  according  to  the  language  employed 
in  this  act,  and  q,ot  as  a  new  enactment;  a  reference  in  laws  not 
repealeu,  to  provisions  of  law  incorporated  into  this  act  and 
repealed,  shall  be  construed  as  applying  to  the  provisions  90 
incorporated.  Where,  in  the  charter,  as  amended  in  nineteen 
hundred  and  one,  the  term  **  hereinafter  prescribed "  or  words 
equivalent  thereto  ar^  used  in  sections  relating  to  the  municipal 
court,  which  are  unrepealed,  the  reference  shall  be  deemed  to 
extend  to  this  act. 


1863.  Sections  of  the  code  not  appUenble. 

The  provisions  of  sections  thirty-two  hundred  and  seven  to 
thirty-two  hundred  and  fourteen,  inclusive,  of  the  coc'e  of  civil 
procedure,  do  not  apply  to  actions  or  proceedings  in  this  court, 
except  as  specially  provided  in  this  act. 

1 364.  La^ivs  repealed. 

The  laws  or  parts  thereof,  specified  in  the  schedule  hereto 
annexed  and  all  acts  amendatory  thereof  or  supplemental  thereto, 
in  force  when  this  act  takes  effect,  are  hereby  appealed. 

I  36S.  Act  may  be  cited. 

This  act  may  be  cited  as  the  municipal  conrt  act  of  the  city  of 

New  York. 

f366.  l^hen  to  take  effect. 

This  act  shall  take  effect  on  the  first  day  of  September,  nineteen 
hundred  and  two. 

SCHEDULE  OF  LAWS  REP3ALBD. 

Of,  "The  Greater  New  York  charter,  as  enacted  in  1897  and 
amended  in  1901,"  the  following  sections: 

Laws  of  Chapter.  Section.  Snbject  matter. 

1901 406 1364 Jurisdiction  of  mnaiclpal  court. 

1901 466 1366 Jurisdiction  limited. 

1901 466 1366 BemoTa!  of  cause*. 

1001 466 1367 Appeals. 

1901 466 1368 Process. 

1901 466 1368 Procedure. 

1901 466 1370 Actions  in  what  district  broaght. 

1901 406 1371 Where  conrt  held. 

1901 406 1372 Seals,  etc. 

1901 466 1374 Board  of  Jnatlces. 

1901.. 466 1375 Board  to  make  rules. 

1901 466 1376 Concurrence  of  majority  of  board. 

1901 ^66 1377 Rules  of  supreme  court  applicable. 

1001 466. .  ^ 1379 Justice  to  administer  oaths,  etc. 

1901 466 1380 Access  to  conrt  house. 

1901 466 1384 Summons  and  costs  in  action  by  city. 

1901 466 1428 Powera,  duties  and  fees  Of  i^anbala 

1901 460 1429 Removal  of  marshals. 
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Of  "  The  New  York  city  consolidation  act,  of  eighteen  hundred 
and  eighty-two/'  as  amended  to  nineteen  hundred  and  two,  the 
following  sections: 

Section.  Subject  matter. 

1284 Jurladiction. 

1286 Jatifldlction  In  genend. 

1286 No  Jurifldiction  In  certain  cases. 

1287 RemoTal  of  actions  to  common  pleas. 

1288 Former  Jurisdiction  except  as  modiAed  by  code  ccntaliied. 

1289 Actions  In  what  district  brought* 

1290 Action  by  mayor,   etc. 

1291 Court  where  and  when  held.  * 

1292 X.  €k>nrt,  by  whom  held,  etc. 

1293 Seals. 

12^4 Parties,  appearance  of. 

1296 Guardian  ad  litem  for  Infant. 

1296 Action;  how  to  be  commenced 

1297 Summons;  requisites. 

1298 Return. 

1299 Non-resident  plaintiff. 

1300 Summons;  mode  of  service. 

1301 Who  may  serve  summons. 

1302 Warrants  of  attachment  to  be  served  by  mazabaL 

1303 Process  not  to  be  served  out  of  city. 

1804 Arrest;  In  what  cases  to  be  granted. 

1306 Affidavit  and  undertaking,  on. 

1806 Arrests  to  enforce  game  laws.  ' 

1307 Order  of  arrest;  what  to  direct. 

1308 Papers  delivered  to  arrested  person;  proceeding. 

1309 Proceedings  when  Justice  a  witness. 

1310 Plaintiff  to  be  notified  of  arrest. 

1811 Ball  or  deposit  before  return. 

1312 Ball  may  be  examined. 

1313 Ball  or  deposit  after  return. 

1314 When  and  how  defendant  to  remain  In  custody 

1816 Duty  of  marshal  in  arrest  proceedings. 

1816 Attachment;  when  may  be  granted. 

1317 What  to  be  shown  to  procure  attachment. 

1818 Contents  of  warrant. 

1319 Undertalclng. 

1320 How  warrant  to  be  executed. 

1321 Service  of  summons  and  warrant. 

1822 Undertaking,  by  defendant.  In. 

1828 Third  person  claim;   bond,  etc. 

1324 Judgment  upon  bond. 

1826 Action  on  undertaking  when  Warrant  vacated. 

1826 Return  by  marshal  attaching. 

1327 Application  to  vacate  or  modify. 

1328 Effect  of  vacating  warrant. 

1329 Judgment  where  property  attached. 

1380 Foreclosure  of  lien  on  chattel. 

1881 Replevin;  when  action  can  be  brought. 

1832 Affidavit  and  undertaking. 

1333 Requisition  by  Justice. 

1334 How  requisition  executed. 

1336 Return  to  requisition. 

1336 Defendant  when  to  except  to  sureties;  proceedings  thereon. 

1337 Defendant  may  reclaim  chattel. 

1338 Justification  of  sureties. 

1339 When  and  to  whom  marshal  to  deliver  cbatteL 

1340 Penalty  for  wrong  delivery  by  marshal. 

1341 Claim  of  title  by  third  person. 

1342 Defendant  may  demand  judgment  for  return,  etc. 

1343 Actions  on  undertaking. 

1344 IM>oeedlnjrs  where  summons  not  personally  served. 

1345 When  action  not  affected  by  failure  to  replevy. 

1346 Pleading;  takes  place  on  nHtirn  of  summons;  verified  imnplaint. 

1347 Certain  section  of  the  code  applicable. 
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Section.  Subject  mattet. 

1848 PleadlngH  lu  action  on  bastardy  bonda. 

1349 Answer  of  title. 

1350 Idom;  defendant  to  dellTer  undertaking. 

1351 Idem;  new  action  to  be  brought  in  auprema  court. 

1352 Old  action  tbereupoa  dUcuntlnued. 

1363 IVnolty  for  failure  to  deliver  undertaking. 

1354 Title  appearing  for  plaintiff's  showing. 

1355 Title;  same  cause  of  action  and  defense  in  new  action. 

135:5 Answer  of  titie  one  or  more  of  several  defense's;  procee(tin~8 

1357 Bnmmary  proceedings. 

1C58 Summary  proceedings;  return  of  precept. 

1350.. Summary  proceedings;  answer  may  l>o  filed. 

1360 Summary  proceedings  may   be  transferred,  etc. 

1361 Kxbibltion  of  accounts,   etc. 

1362 Adjournments  time,   etc.;  eflfect   upon  arrest. 

1363 Undertaking  by  arrested  defendant  oa  adjournment. 

1364 Adjournment  either  party;   undertaking. 

1365 Conditions  may  t>e  imposed  for  adjournment. 

1360 Dismissal  of  action  for  plaintiff's  failure  to  appi^ar. 

1367 Defaults;   Judgments  may  l>e  opened,  vacated,  nnodtflc  d.    (tc 

1368 Ck>mmi8slons  to  take  testimony ;  code  provisions  applicable. 

1369 Testimony  de  liene  esse. 

1370 Subpoenas. 

1371 Trial  Jurors,  list  of,  etc. 

1372 Trial  by  Jury;  drawing,  etc. 

1373 Jury   may  be  summoned;   fee. 

1374 How  summoned. 

1376 Talesmen. 

1370 Ballots  of  Jurors  summoned,  bat  not  drawi 

1377 Party  demanding,  to  deposit  trial  fee. 

1378 Adjournments  after  return  of  Jury. 

1379 Jurors  qualifications   tried  summarily. 

1380 Verdict;   requisites. 

1381 Swearing  the  Jury. 

1382 Non-suit;  when  authorised. 

1383 Judgment   for   plaintiff  on  default. 

1.184 Issues  fact  and  law;  Judgment  when  rendered, 

1385 Judgment,  when  sum  due  exceeds  Jurisdictional  amoont. 

1380 Judgment  when  defendant  liable  to  arrest. 

1387 Actions  may  be  continued  before  another  Justice. 

1388 Powers  of  Justice  while   trying  action. 

1389 .Justice  limited  to  civil  Jurisdiction. 

1390 Death  or  removal  not  to  impair  proceedings. 

1391 Justice  may  administer  oaths,  etc. 

1302 Transcripts  of  Judgments  and  docketing. 

1393 Execution  against  ,tbe  person. 

1394 Replevin;   Judgment  In,  vtc;   transcript. 

1396 Action  against  Joint  debtors. 

1390 Defendants  not  summoned  to  be  designated. 

1397 Docketing  Judgment  in  another  county. 

1398 Judgment  against  marshal. 

1309 Exeeutlon :   requisites. 

14O0 Agnlnst  joint  debtors. 

1401 Execution;  arrest. 

1402 Renewal  of  execution. 

1403 Rs'ctlons  of  code  applicable;  execution. 

1404 Enforeemenl  of  game  laws. 

140fi Exeeution  in  favor  of  working  woman. 

1406 Arn^'^t  and  sale  of  property  limited. 

1407 Marshal  when  liable  to  execution;  creditor. 

1408 Return  of  execution;   satisfaction  of  Judgment. 

1409 Clerk's  docket:   what  to  contain. 

1410 Entries  in;  bow  made. 

1411 Clerk  to  keep  index. 

1412 Clork  must  dellv<«r  books,  papers,  etc.,  to  successor. 

1413 Successor  mar  issue  execution,    etc. 

1414 Certified  copies.  pap<'rs,   etc.,  prima  facie  evidence. 

141R Sections  of  codn  appllrnble.  etc. ;  contempt. 

1*10 Fees;  when  plaintiff's  demand  less  than  fifty  doIIaTt. 
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Section.  8nbJ«ct  matter. 

1417 Fees;  demand  orer  fifty  doUan.  " 

1418 Fees  In  aommary  proceedinga. 

1419 Feea  of  marahala. 

1420 Goats.  V 

1421 Costa  after  dlacontlnuance  in  iinawer  of  titles 

1422 Costa  In  action  on  bastardy  bonds,  etc. 

1423 Costs  In  action  to  enforce  game  lawa. 

1424 Costs  In  action  by  working  woman. 

1426 Costs  on  order  to  prosecute  marsbal'a  bond. 

1426 Supreme  court  rules  made  applicable. 

1428 Duties  of  clerks. 

1429 Clerks  to  account  for  and  pay  over  feea. 

1436 Stationery,  furniture,  etc.,  fumlahed  by  corporation. 

1437 Definitions. 

1438 Appeals. 

1439 Stenographer's  feea  for  mlnntea,  etc. 

1440 Transcript  of  proceaa,  etc. ;  effect. 

1700 Bond  to  be  executed  by  marahala. 

1701 Prosecution  of  such  bond. 

1702 In  what  court  prosecuted. 

1703 Judgments  against  marshals;  transcripts;  executions. 

1704 Entry  of  judgment  against,  to  be  noted  on  bond. 

1705 Amount  collected  credited  on  bond. 

1706 Suspension  by  common  pleaa  for  mlaconduct. 

1707 Clerk  of  court  to  report  cancelled  bonds,  etc. 

1708 Appointment  waived  for  failure  to  file  bond. 

1700 Procraa  to  be  aerred  by  marshal. 

1710 Feea  of. 

1711 Certain  lawa  to  aherlffa  made  applicable. 

OF   "  THE   CODE   OF   CIVIL.  PROCEDURE,"   THE   FOI# 

LOWING: 

Section.  Subject  matter. 

3116 Justice  sixth  district  Brooklyn,  to  be  attomej. 

3117 Justices'  Jurisdiction  in  Brooklyn  extended. 

3118 Justices*  salaries,  fees,  etc. 

3119 Clerk;  how  appointed;  salary,  bond,  etc. 

3120 Dutlea  of  clerk. 

.3126 When  plaintiff  may  serre  complaint  with  summons,  ate. 

3127 Jury   trial;  when  and  how  demanded. 

3128 Setting  aside  default,  etc. 

3129 Coats  upon  recovery  of  one  hundred  dollars. 

3130 Costs  when  defendant  recovera  Judgment. 

3131 Costs  in  action  by  working  woman. 

3132 Costs  upon  adjournment. 

3215 Jurisdiction  civil  action  New  York  city  (old)  exdmlTely. 

3216 Removal  of  certain  actions  to  city  court. 

3217 When  order  of  arreat  may  be  granted. 

3219 Requiaitea  of  certain  undertakings. 

3220 Docketing  Judgments:   execution,  etc. 

3221 Enforcement  of  certain  Judgments  of  working 

3222 Costa  In  action  by  working  woman. 
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OF  NEW  YOBK. 

[Bef  erenote  are  to  Mcttooft] 


Ahmndonnkent, 

jurisdiction  of  action  on  bond • • 1 

pleading    • 178 

costs    • 339 

Abscondiiiff  Debtors. 

order  of  arrest  against • 66 

warrant  of  attachment  against • 74 

Absentees. 

order  of  arrest  against  • • 66 

warrant  of  attachment  against • • 74 

Aclcno-vrledffmeitt. 

justice  may  take ••••••••••• • 10 

Aceooitts. 

order   for  exhibition   of    ••• • •••••  166 

Action. 

in  what  district  to  be  brought , . .  25 

transfer  of  pending  action  to  another  district 25 

bsgun  by  service  of  summons  or  voluntary  appearance. .........  26 

deemed  commenced  when  summons  delivered  tor  service 30 

transfer  of  action  to  proper  district 25 

joinder  of  causes,  see  "  Pleading. '* 

in  replevin    •» I^"* 

by  marshal  in  aid  of  attachment 81 

on  judgment  against  joint  debtors  not  served 268 

Adjournment. 

when  trial  may  be  adjourned 10.^ 

applicatton  for,  by  arrested  defendant 67 

undertaking  on  adiournment  for  longer  than  eight  days 194 

imposition  of  conditions   195 

when  commission  to  take  testimony  granted 206 

of  examination  on  order  to  take  testimony  conditionally 222 

of  trial  after  return  of  jury 238 

costs  on • •....  886 

Administrators. 

See  **  Executors  and  AoMiMisTBAToifl." 

AlBdaTit. 

justice  may  take • •••••: jc a* ••••  10 

of  service  of  summons • ••« 38 

on  granting  order  of  arrest • 57 

by  plaintiff  ih  replevin   9(8^  97 

by  agent,  etc.,  for  replevin  or  return • ,..  100 

Airent. 

order  of  arrest  in  action  for  money  misapplied 58 

affidavit  by,  for  replevin  or  return... ••-•••-••'••••••• 100 
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Agrreed  Ca«e. 

See    "  Submission  of  Controveksy.' 

AmeAdMemt. 

of  pleadings,   when   allowed 1 W 

when   demurrer  sustained 145 

of   petition   or   answer  in   dispossess  proceedings 1 

costs  on 834 

Ana^rer. 

See  "  Pleadings." 
Appeal. 

when  appeal   may  be  taken -  310 

from  orders  on  motions 257 

ia   dispossess   proceedings    1 

where  plaintiff  or  defendant  poor  person fi2 

to  what  court  appeal  may  be  taken 310 

how  taken  in  second  department ' 310 

payment  of  costs  to  clerk 311 

time  to  appeal • 311 

service  of  notice  on  clerk 311 

service  of  notice  on  respondent 312 

omission  to  serve  clerk  or  respondeat 313 

when  amendment  of  notice  allowed 313 

undertaking  to  stay  execution 314 

exception  to  sureties  on  undertaking 315 

iustification  of  sureties  « 31!» 

how  proceedings  stayed  316 

return  by  clerk  to  appellate  court 317 

settlement  of  case  on  appeal ••..• SIR 

when  Justice  dead,  etc • 819 

procedure  when  adverse  party  has  died 8SKI 

when  party  dies  pending  appeal ...••.«« 321 

order  of  substitution • 322 

hearing • 325 

on  what  papers  heatd •. 326 

hidgment   on 310,  32B 

dismissal    ,,,, , •...•.• 325 

reversal  on  stipulation ..•• 32R 

^  restitution  on  reversal 323 

*  setting  off  costs  and  recovery ,. 324 

cl«rk  of  appellate  court  to  return  papers,  etc 327 

to  whom  costs  awarded •.•••...  Bi6 

amount  of  costs  on •...•.•••.•.••••..•........  946 

Appearance. 

action  may  be  begun  by 2€ 

in   person   or  by   attorney 40 

by   marshal    prohibited    293 

special    appearance   on   question    not   inrolvtiig  merits 145 

proof    of    plaintiff's   case   ou    default 147 

Appellate   Term— Second   Departnseoit. 

designation   of   justices   for 810 

appointment   of   clerk,   deputy  clerk  and  attendants 310 

salaries   of   clerks   and    attendants 310 

Arreiit. 

iurisdiction  to  iss'ie  or  vacate  order  of  ....••.•••.••.•..•....  1 

in  what  ca«e"»  order  cfrantcd ...-..,..,.* 56 

when  grantrd  in  action  to  foreclose  Uen  on  chattel !  140 

not  granted  on  submission  of  controversy « 243 

affidavit  and  undertaking  on  granting  order ,  57 

requisites  of  ordet*   5^ 

summons  to  be  returnable  immediately ,  gg 

order   to   specif v    bail , 5g 

order  to  b©  ex*»cttted  bv  marshal •♦....  fSB,  302 

papers  to  be  delivered  to  arrested  person gg 

proceedings   upon  arrest '.'.W  59 

detention  of  prisoner  until  court  is  in  session !!!!!!  89 

proceedings  when  justice  is  a  witness '. an 
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Arrest  —  Continued. 

plaintiff  to  be  notified  of  srrest 61 

bail  or  deposit  before  return 62 

examination  of  bail  before  return 63 

defendant  to  have  reasonable  opportunity  to  procure  bail 63 

payment  of  deposit  into  court 63 

bail  or  deposit  after  return 04 

when  d::feQdant  to  remain  in  cuatody 66 

when  defendant  entitled  to  jail  liberties 65 

detention  of  defendant  by  marshal 66 

adjournments  when  defendant  under  arrest 193 

undertaking  by  defendant  on  application  for  adjournment 67 

motion  to  discharge   from 68 

privilege  from    60 

discharge  of  privileged  persons  from 69 

undertakings,  sureties,  etc , 70 

AMfianlt. 

actions  for,  excepted  from  jurisdiction 1 

Awfriflrumeiit. 

when  assignee  may  maintain  replevin 85 

right   to   counterclaim  demands   against   assignor 152 

AsMlsned  Claims. 

transfer  of  action  to  district  of  defendant's  residence 25 

Attachment. 

jurisdiction  to  issue  or  vacate  warrant 1 

wheii  warrant  to  be  granted 79 

not  granted  on  submission  of  controversy 243 

requisites  of  affidavit   74 

affidavit   to  be  filed 74 

contents  of  warrant If 

warrant  to  accompany  summons 75 

undertaking  on  granting  warrant 711 

warrant  to  be  executed  by  marshal 55,  302 

how  executed   77 

at  least  six  days  before  return  day •  77 

on  what  property  warrant  may  be  1e¥t«d 77 

method  of  levying  on  different  kinds  of  property 78 

certificate  of  defendant's  interest  in  p^roperty  to  be  furnished  in»  70 

person  refusing  certificate  of  defendant's  interest  to  be  examined,  80 

marshal    to   collect   debts,   etc.,   attached 81 

action  by  marshal  in  aid  of 81 

restoration  of  property  when  attachment  discharged fQ 

service  of  summons  and  warrant  on  defendant 83 

undertaking  by  defendant  to  regain  property. 84 

claim  by  third  person 86 

bond  and  delivery  on  claim  by  third  person «...  8R 

judgment  on  bond  on  claim  by  third  person 86 

action  by  defendant  on  third  party  bond  when  attachment  ya* 

cated    87 

return  by  marshal    88 

application  to  vacate  and  modify  warrant 89 

effect  of  vacating  warrant , 90 

judgment  where  property  has  been  attached 91 

execution  on  judgment  where  property  has  been  attached 91 

undertaking,  sureties,  etc 98 

property  taken  under  cannot  be  replevied 95 

against   delinquent    witness    107 

execution  of  warrant   , 100 

fees  of  execirtion  of  warrant 199 

Attorney. 

defined    369 

persons  assuming  to  be«  without  authority g 

misbehavior  punishable  as  civil  contempt g 

marshal  not  to  act  as  298 
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AttoriaeT  -*  Coi»tin«ed. 

appearance    by 40 

when  to  be  assigned  for  poor  person 47 

to  prosecute  for  poor  person  without  compensation 47 

entitled  to  costs  in^  favor  of  |>oor  person 53 

order  of  arrest  against,  in  action  for  money  misapplied 66 

Attorney-Geiaersil. 

may  issuie  summons  for  penalty 29 

B.    ^ 
Ball. 

fictitious,  a  contempt 8 

order  of  arrest  to  specify 68 

before  return  on  order  of  arrest 62 

examination  of,  before  return  of  order  of  vrest (hi 

defendant  arrested  to  have  reasonable  opportunity  to  procure..  63 

after  return  of  order  of  arrest 64 

BabIc  Note*. 

may  be  attached  77 


costs  when  defendant  interposes  plea  of 3S1 

Baatejpdy. 

Jurisdiction  of  action  on  bond 1 

pleadings 178 

costs  330 

Batterr* 

actions  for,  excited  from  jurisdiction ••••• 1 

Bill  of  Particulars. 

when  to  be  ordered •... ••••••* • 145 

Bills  and  Note*. 

See,  also,  *'  NxGOTiAiLa  IifSTauMSNTS." 

joinder  of  parties  to   42 

right  to  counterclaim  demands  against  transfdror 152 

Board  of  Jnatleea. 

Sec  "JusTicai." 

Bonds. 

jurisdiction  of  action  on • .•••  1- 

on  surety  bonds   1 

successive  actions  for  separate  installments 1 

may  be  attached T7 

fictitious  surety  a  contempt 8 

of  marshal 


Breacli  of  Promise. 

excepted  from  jurisdiction  • •• • •••••• 1 

O. 

Calendar. 

power  to  make  rules  for  reserved  calendar 12 

Chattels. 

jurisdiction  of  action  to  foreclose  lien 1 

actions  to  foreclose  lien  on,  see  "  Lien." 

Cltr  of  New  York. 

jurisdiction  of  actions  against 1 

of  action  for  penalty  under  charter 1 

in  what  district  action  by  or  against  to  be  broui^t 26 

corporation  counsel  may  be  summoned,  etc 29 

order  of  arrest  in  action  for  fine  or  penalty  under  ordinances.  66 
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INDEX  TO  MUNICIPAL  COUKT  ACT. 

Clerk. 

defined 880 

duties  of   282 

office  hours   .* 282 

misbehavior  punishable  as  civil  contempt •  •  8 

form  of  docket   284 

I                          entries  on   aocket 285 

I                         index  to  docket   286 

to  deliver  docket ».  etc.,  to  successor 287 

I                         successor  mav  issue  execution  on  unsatisfied  docket 288 

to  collect  and  account  for  fees 283 

!                          amount  of  fees  payable  to 347 

no  fees  in  action  by  employe  for  services,  except,  etc 44 

Code  of  Civil  Procedure. 

when  applicable 20 

provisions  not  applicable 360 

Commlimlon. 
i  to  take  testimony,  see  "  Dk? OSXTXON.'* 

Complaint. 

See  "  Pleadings.'* 

Conapromliie. 

offer  of  judgment  by  defendant 148 

acceptance  of  offer  of  judgment 148 

Committee  of  Person  and  Property. 

service  of  summons  on * .  • 81 

Conditional  Sale. 

forclosure  of  contract  of 139 

judgment ;  order  of  arrest;  body  execution 140 

final  judgment   141 

Condition*. 

pleading  conditions  precedent 169 

ConfeMMlon. 

jurisdiction  to  render  judgment,  etc.,  by.. i 

Coniient. 

jurisdiction  to  vacate,  amend,  etc.,  judgment  by 1 

Conntrnctlon. 

rule  of 362 

saving  clause    361 

when  act  to  take  effect 366 

Contempt. 

criminal  defined  , 4 

*    punishment  for  criminal 5 

in  view  of  court^  punished  summarily 6 

notice  of  accusation  when  not  in  view  of  court.... 6 

punishment  for,  does  not  bar  indictment 7 

I                         when  punishable  civilly 8 

1                          in  view  of  court,  punished  summarily 8-a 

\                         in  other  causes,  action  to  show  cause 8-b 

1                         return  of  order,  fine  or  imprisonment 8-c 

g                         warrant    of   commitment 8-c,  8-e 

^                      payment  of  fine  bar  to  action 8-d 

omission  to  perform  duty  in  power  of  offender 8-e 

discharge   from   imprisonment 8-f 

\                       misconduct   when   punishable ^.  8-g 

by   delinquent  witness 200 

failure  of  marshal  to  pay  money  collected 307 

Contract. 

0                      iurisdiction  of  action  for  damages  for  breach 1 

joinder  of  causes  of  action  on 146 

\                      counterclaims  in  actions  on 151,  152 

attachment  in  action  for  breach 78 

Converiiion* 

.                      order  of  arrest  in  action  for 56 

J                    attachment  in  action  for 73 

CorcMier*. 


\  misbehavior  punishable  as  civil  contempt •••..        8 
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INDEX  TO  31UNIOIPAL  COURT  ACT. 

Crorporatloiu 

defined •.  800 

included  in  term  "  person  '* ^ .  •  • 860 

jurisdiction  of  actions  against 1 

in  what  district  to  be  sued 25 

service  of  summons  on 31 

verification  of  pleadings  b^ • ...•••..•  164 

allegation  of  corporate  existence 175 

when  proof  of  corporate  existence  unnecessary 176 

when   misnomer   waived   by 177 

stock  may  be  levied  on  under  attachment 77 

order  of  arrest  against  officer  for  funds  misapplied 56 

Coutm, 

liability  of  guardian  ad  litem  for ••...  41 

in  favor  of  person  suing  or  defending  as  poor  person 53 

on  order  to  prosecute  marshal's  bond. 355 

to    prevailing    party j^ 380 

when  neither  party  to  recover 331 

sums  allowed 332 

when  defendant  entitled  to  increased  costs 333 

on  demurrer 3M 

on  amendment  of  pleading 339 

on  adjournment 336 

after  discontinuance  on  answer  of  title.' 837 

where  title  to  real  property  appears  from  plaintxfiTs  ahowing..  338 

in  action  on  bastardy,  etc.,  bonds 330 

in  action  by  working  woman  for  wages 840 

amount  of,  on  appeal 346 

taxation  of 341 

review  of  taxation 342 

duty  of  clerk  on  taxation 343 

afHdavit    respecting   disbursements 344 

to  be  paid  to  clerk  on  appeal 311 

excluded   in   determining  jurisdiction 1 

in  action  by  state  or  city  for  penalty 20 

CouBterelalm. 

See  "Pleadings." 

when  to  be  pleaded ••...• •• 151 

Court*. 

by  whom  held 13 

rotation  of  justices •••... 18 

where  held ^    17 

sinking  fund  commissioners  to  provide  place  for  holding *    17 

when  to  be  held 17 

each  district  to  have  seal 18 

access  to  courthouse ; 10 

city  authorities  to  furnbh  supplies  and  pay  salaries,  etc 10 

Criminal  ConTeraation. 

actions  for,  excepted  from  jurisdiction ••••  1 

Criminala. 

order  for  examination  of  person  under  sentence ••••••••  228 


jurisdiction  of  action  for  breach  of  contract... ••••••••••••••  1 

for  personal  injuries,  etc 1 

for  deceit  or   fraud 1 

pleadinjif  matter  in  mitigation  of .«•••••.••..  174 

ascertamin^  on  default  of  defendant  in  replevin 122 

against  delinquent  witness. • 200 

Deceit. 

jurisdiction  of  action  for  damages •«.• 1 

DeciatoB. 

requisites  of.  in  replevin «.,•.».. 120 

in  replevin  tor  part  of  several  chattels .••••••.••• •  121 


INDEX  TO  MUNICIPAL  COURT  ACT. 

Default. 

jurisdiction  to  open  1 

dismissal  of  action  for 248 

proof  of  plaintiff's  case  on 147 

power  of  court  to  open 268 

conditions  on  .opening 256 

when  defendant  allowed  to  defend  after  substituted  service  of 

summons  80 

costs  on  dismissal  for  default  of  both  parties 881 

DeflBitfoiuk 

attorney    , 860 

clerk  , 360 

corporation   360 

district  360 

marshal    360 

oath    360 

person    360 

signature  360 

subscription    • 860 

Depositions. 

justices  may  take ••••• 10 

when  to  be  raad  in  evidence • 225 

effect    Of    226 

recovery  of  expense  of  taking • 880 

I.    OW   COMMISSION   TO  TAKE  TISTIMOKY. 

when  commission  may  issue  ••••.•••• •••  206 

commission  on  consent  • 206 

on  oral  questions   206 

how  commission   granted 207 

adjournment  where  commission  granted  208 

execution  and  return  of  commission   200 

certificate   of   execution 210 

certificate  a  sufficient  return 211 

suppression  of 212 

may  be  read  in  evidence  • 213 

objections  to  testimony 218 

power  of   commissioner ^4 

receipt  of  deposition  by  clerk 215 

to  be  filed  on   return •••• 215 

inspection  of,  by  parties .••••  215 

II.   To    TAKE    TESTIMOWY    COHDITIOHAIXY. 

when   ordered • ^J 

affidavit  on  application  •• 217 

order  by  consent   •* 218 

order  for  examination    ...•..•. •••*. 21» 

witness'   fees  to  be  paid • • ^ 

compelling  attendance  of  witness   ••••.•••••. gw 

j                          adjournment   of   examination    • ^ 

'                          service  of  order   ••• • ••  221 

III.   Or  PRTSOKEKS.  ^^ 

order  for  examination ••••••••••• ••••  ^g 

rules  for  examination   ..,...# f ••••  224 

manner  of  taking  and  returning  deposition   ^ 

refusal  of  person  examined  to  answer  .•••.. ••••.• 224 

Mleooiitliiiutnce.  ^^ 

voluntary  by  plaintiff  .,...•.•••••••••••••••••••••••••••••••  **■ 

'^amleeml.                   .,     •    j  oar 

when    nonsuit    authorized    |*g 

DOwer  of  court  to  open  default  after  dismissal 258 

isa:: 


r 


INDEX  TO  MUNICIPAI/  COURT  ACT. 

Pf«po««eii«  Proceedlnv** 

jurisdiction  of .•.•......••.•...  1 

to  make  final  order  upon  conf estion  or  coment  •• 1 

who  may  serve  precept ••••••.. 96 

.  amendment  of  petition  or  answer • 1 

may  be  tried  with  or  without  jury 1 

directing  or  setting  aside  verdict 1 

motion  for  new  trial  ,*. "^ 

appeal  1 

final  order  awarding  costs  may  be  docketed 356 

fees  in » • S06 

DlMtrlet. 

defined 360 

in  what  district  action  may  be  brought 2.'> 

transfer  of  pending  action  to  another  district 25 

Dimtriet  Conrtu* 

jurisdiction  transferred  to  mtinicipal  courti   1 

Docket. 

what  to  contain   284 

entries  on,  where  defendant  liable  to  arrest 251 

how   entries   made    285 

entries,  or  transcript,  admissible  as  evidence 2S5 

index    286 

to  be  delivered  to  successor  of  clerk 287 

Doemiientii. 

order  for  exhibition  of 165 

B. 
Bmbeulemeiit. 

order  of  arrest  in  action  for  66 

Kmployeea. 

costs  in  action  by  working  woman  for  wages 340 

no  fees  to  be  exacted  in  action  for  wages 348 

execution  under  judgment  for  wages 274 

Sanity. 

no  equity  jurisdiction 2 

Bseape. 

jurisdiction  of  action  for  damages  for •• 1 

l&Tldeiice. 

Sec,  also,  "  With  ess." 

commission  to  take  testimony,  see  "  Diposmow.* 

objections  to  testimony  taken  on  commission.... • 213 

order  for  exhibition  of  writing  or  account 165 

when  proof  of  corporate  existence  unnecessary 17C 

failure  of  proof  distinf^iished  from  variance.  .^ 173 

transcript  of  proceedings,  etc..  presumptive  evidence IjJ 

entries  or  transcript  of  docket  admissible   2K» 

certified  copies  of  papers  admissible /•••.• ^®^ 

marshal's  rettim  on  execution  in  replevin  preedmptive  evidence 

against  sureties  • • 127 

ESxeoiitfoii. 

I.  Gknerally. 

how  issued    '» ••••.. 

when  transcript  filed  with  county  cteffc. 280 

successor  of  clerk  may  issue,  on  unsatisfied  docket 288 

on  final  order  in  dispossess  nroceedings  awarding  costs 8W 

on  judgment  aeainst  marshal 207 

requisites    of    271 

renewal  of  273 
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INDBX  TO  MUNICIPAL  COURT  ACfT. 

JKzeeiition  -•  ContlnniHl. 

I.  Gbnskally  —  Continued. 

no  exemption  under  judgment  for  wages. • ••••••  374 

chattel  seized  under    cannot  be  replevied 96 

on  judgment  where  property  has  been  attached 9% 

against  joint  debtors  when  all  not  summoned 264»  265,  266 

jurisdiction  to  grant  or  vacate  stay 1 

stay  of,  not  to  exceed  five  days * 1 

sale  of  property  limited Zra 

liability  of  marshal  for  failure  to  levy  or  return 276 

satisfaction  of  judgment 277 

return   of    •  • •  • 277 

IT.    Tw   KEFLEVIH.                                                                       -     .           •  11Q 

requisites  of,  on  judgment  for  delivery  of  chattel ii" 

for  damages  awarded  by  judgment |*o 

form  and  contents   J^J 

marshal's  power  to  take  chattel • Jjg 

marshal's  return  presumptive  evidence  against  sureties 1^ 

III.  Against  pekson.  n-n 

arrest  under • • fif 

limited   ^ 

indorsement  on  summons ^f^ 

when  different  causes  of  action  joined Jj^ 

in  action  to  foreclose  lien  on  chattel   J*^ 

not  to  issue  on  submission  of  controversy. •••..•  *» 

under  judgment  for  wages • ^'^ 

Bzecvtorii  and  AdmlnliitratorB. 

jurisdiction   of   actions   against   ^ 

counterclaim  in  actions  against   ™ 

counterclaims  in  actions  by   ...^ • •••  ^^S 

may  sue  without  joining  beneficiary «^ 

tDzemptlon.  «.. 

none,  from  execution  on  judgment  for  waffss ««• 

F. 

PalM«  ImpTfaonmeat.            .     .  ^,  ^  « 

actions  for,  excepted  from  jurisdiction ••••• * 

^****                            #     •  S40 

are  property  of  city   • ,,•.....••  g 

clerk  to  collect  and  account  for g;? 

amount  payable  to  clerk ^Ji 

not  to  be  exacted  in  employee  s  action om 

in   summary   proceedings do« 

on  docket  of  judgment  in  county  clerk  s  office oOU 

on  execution  of  warrant  of  attachment  against  delinquent  v;it- 

ness    * ..■.  199 

of   jurors    • • ^ 

marshals' -Jj 

stenographers oo« 

of  witnesses ••» 352 

mileage  of  witnesses 852 

in  action  by  state  or  city  for  penalty 2ft 

Fidelity  Company. 

may  be  surety  in  replevin 106 

Fines. 

jurisdiction  of  action  for • 1 

in  what  district  action  to  be  brought 25 

order  of  arrest  in  action  for 66 

affidavit  and  undertaking  not  required  on  order  of  arrest 07 

Fire  Department. 

in  what  district  action  for  penalties  to  be  brought ....• 

55  1526 
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INDEX  TO  MUNICIPAL  COURT  AGT. 

Foreclosure* 

of  lien  upon  chattel,  tee  "  txam.'* 

Forelvn  Corporations. 

See,  also.  **  Coepoiations.*' 

jurisdiction   of   actions  against    ••.•••••••••••.•••••••••....•         1 

verification  of  pleadings  for 164 

attachment  in  action  against 74 

Forfeiture. 

indorsement  upon  summons  in  action  for 98 

Fraud. 

jurisdiction  of  action  for  damages  ••••• 1 

jurisdiction  to  grant  new  trial  .for 1 

new  trial  on  ground  of 256 

order  of  arrest  on  ground  of 66 

attachment  on   ground   of    78,  74 

Fravdvlent  ConveTa>nce. 

order  of  arrest  on  ground  of ••••• 66 

O. 
Gvardlajt. 

service  of  summons  for  infant  on • •«•.....       81 

Guardlaa  ad   lilteat. 

appointment  of 41 

when  liable  for  costs • 41 

H. 
Health  Departmeat. 

in  what  district  for  penalty  to  be  brought •.*....       26 

Hiring.  * 

foreclosure  of  contract  for  hiring  of  personal  property 139 

Hasband  and  l¥lfe. 

actions  for  loss  of  society,  excepted  from  jurisdiction 1 

husband  not  necessary  party  in  action  by  or  against  wife ^ 

pleading  in  action  on  abandonment  bond 178 

costs  880 

I. 

Incompetent  Persons. 

service  of  summons  on • 31 


Indlctn&ent. 

punishment  for  criminal  contempt  does  not  bsr • 7 

Infants. 

service  of  summons  on ••.....  81 

appointment  of  guardian  ad  IHem 41 

may  petition  for  leave  to  prosecute  as  poor  person.... 46 

Inspection. 

order  for  exhibition  of  writing  or  account ISC 

Interest. 

excluded  in  determining  jurisdiction 1 

Interpleader. 

when  allowed  b^  order • 187 

by  third  party  in  action  for  replevin USs 

J. 
Joinder. 

of  causes  of  action,  see  "  Pleading." 
of  parties,  see  '*  Pakties." 
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INDBX  TO  MUNICIPAL  COURT  ACT. 

Joint  Debtors. 

when  to  be  regarded  as  one  partr 4S 

failure  to  join  persons  jointly  liable 4ft 

judgment  when  all  not  seryed   2<M 

docketing  387 

execution    , 2(35,  266 

action  on  judgment  against  defendants  not  served 266 

Jwdsment. 

jurisdiction  to  render  by  confession 

to   render   upon   consent 

to  vacate  or  modify 

of  action  on 

by  default 14 

oner  of,  by  defendant 148 

when  counterclaim  equals  demand 153 

when  demand  and  counterclaim  not  equal   153 

affirmative  relief  on  counterclaim  154 

final,  for  plaintiff  in  action  to  foreclose  lien  on  chattel 141 

in  replevin 123 

in  replevin  for  part  of  several  chattels • 121 

requisites  of,  in  replevin   120 

where  property  has  been  attached 91 

when  nonsuit  authorized   248 

of  dismissal  on  merits 249 

when  sum  exceeds  jurisdiction 260 

when  court  may  direct  verdict  252 

where  defendant  liable  to  arrest 251 

decision  to  be  rendered  within  fourteen  days 280 

court  may  vacate  judgment  bv  default  266 

motion  to  vacate  or  amend  judgment  264 

conditions   on   vacating    266 

how  pleaded a....  168 

docketing  in  office  of  county  clerk 261 

lien  on  real  property  after  dooketing 266 

docketing  transcript  in  another  county 269 

against  joint  debtors  when  alt  not  served 264 

how  docketed  against  joint  debtors  when  all  aot  served 267 

when  satisfaction  presumed  262 

satisfaction  of,  on  return  of  execution  ' 277- 

when  nonpayment  punishable  as  iniiiiiiiit 8 

against  marshal;  docketing  transcript  270 

filing  of  transcript  of,  against  tnarshal 297 

action  on,  against  joint  debtors  not  served  ••..  268 

warrant  of  attachment  In  action  on  • ......••  '76 

JvrflBdlotfoii. 

generally  • • 1 

of  ditfnct  courts  transferred  to  mnnlcipal  courts 1 

of  justices  of  peace  transferred  to  municipal  courts 1 

in  what  district  action  to  be  brought 25 

transfer  of  action  to  proper  district 25 

how  affected  by  vacating  warrant  of  attachment 90 

of  action  to  recover  chattel 96 

counterclaim  for  amount  exceeding. 157 

demurrer  to  complaint  for  lack  of 168 

answer  of  title  to  real  property 179-188 

title  to  real  property  appearing  on  plaintiff's  showing 184 

nonsuit  for  lack  of 218 

party  may  remit  amount  exceeding  jurisdiction ••••• 250 

of  action  on  marshal's  bond •••••• 296 

JvrT  stnd  Jnrora. 

demand  for  trial  by,  in  dispossess  proceedings. ....•.•••••••••  1 

trial  fee  in  action  by  employee  for  services ••••••••  44 

misconduct  of  jurors  punishable  as  civil  contempt. ••••••••••••  • 
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INDEX  TO  MUNICIPAL.  COURT  ACT. 

Jury  and  Jurom  —  Continued. 

delin<iuent  jurors  puniskable  for  ciril  contempt 8 

drawing  the   jury • 231 

trial  jurors  in   Brooklyn 231-a 

list  of  jurors  to  bt  furnished  to  clerk 233 

qualihcation  ot  jurors .••••••• 233 

exemption  from  sendee  in  other  courts 283 

fine  against  delinquent  juror   233 

when  jury  of  twelve  may  be  demanded 234 

'    how  jurorff  -nraimoned 235 

proof  of  service  of  summons   235 

summoning  of  tailsmen 236 

ballots  of  jurors  summoned  but  not  drawn 237 

requisites  of  verdict .' 230 

fees  of  jurors  • 351 

Jvstleea. 

may   administer  oaths,   etc 10 

to  hold  co«rt  in  district  for  which  elected 13 

rotation  of  justices  13 

death  or  removal  not  to  imi)air  proceedings 16 

successor  in  oflfice  may  continue  proceedings 16 

to  have  access  to,  and  possession  of  courthouse 19 

hoard   of.   how  constituted 11 

election  of  president 11 

meetings 'and  minutes  thereof 11 

designation  of  secretary  and  attendant 11 

may  establish  public  rules  relative  to  meetings^  etc 11 

may  make  rules  of  procedure  and  practice 12 

concurrence  of  majority  required  for  resoltttioa 14 

Jttstlees  of  tb*  Poaee. 

jurisdiction  transferred  to  municipal  courts  ...». 1 

Libel. 

actions  for,  excepted  from  jttrisdietion ••• 1 

lit  en. 

jurisdiction  of  action  to  enforce  mechanic's  Hen 1 

of  judgment  on  real  property  after  docketing 263 

foreclosure  of  chattel  lien,  jurisdiction  of  action. 1 

when  action  may  be  maintained. 1.S7 

warrant  to  seize  chattel 138 

action  on  conditional  sale  agreement , Ic9 

action  on  contract  for  hiring  of  personal  property 130 

issuance  of  execution  against  person 140 

allegation  that  property  disposed  of  or  concealed 140 

when  order  of  arrest  granted 140 

indorsement  of  summons 140 

final  judgment  for  plaintiff 141 

right  to  foreclose  without  action  not  affected 142 

mode  of  enforcing  lien  specially  prescribed  by  law  not 

affected    142 

Ijlmitatlon  of  Actions. 

by  claimant  in  replevin  against  marshal 114 

livnatlc. 

service  of  summons  on ...••• •••••••• •  d 

M. 
Malicious  Prose«ntlon. 

actions  for,  excepted  from  jurisdiction  ..•••••••••••••••••••••  1 

Married  Women. 

See,  also,  "  Husband  and  Wipe." 

may  prosecute  or  defend  as  if  single  ..,••• • •••••  4i 


INDBX  TO  MUNICIPAL  COUET  ACT. 

Marskal. 

defined    8fl0 

not  to  act  as  attorney   ^ 299 

liability  for  n^ect  to  levy  or  return  execution 276 

misbehavior  punishable  as  civil  contempt 8 

may  serve  summons 36 

process  to  be  served  by  marshal 302 

to  serve  order  of  arrest,  etc B5 

to  collect  debts,  etc.,  attached 81 

may  serve  process  within  city  limits   308 

laws  relating  to  taking  and  restitntion  of  property  by  sheriffs 

applicable   304 

to  keep  entry-book 805 

to  indorse  process  .  .^ 3^ 

removal  and  suspension 806 

hearing  before  secretary  to  mayor dOfi 

fees  of 854 

costa  on  order  to  prosecute  bond 855 

bond  to  be  executed  by  ^J 

form  and  sufficiency  of  bond 2B4 

jurisdiction  of  actions  on  bond 1 

{prosecution  of  bond    • ^^S 

n  what  court  bond  may  be  pfosecuted ^ 

rendition  of  judgment  against , *JJJ 

docketing  of  transcript  of  f udgment  against jj" 

Judgments  against;  transcript;  execution ^ 

entry  of  judgment  to  be  indorsed  on  bond  . •  •  "i «Sq- 

amount  collected  on  judgment  to  be  credited  on  bond  ^ 

city  clerk  to  report  canceled  bonds  to  mayor 30JJ 

renewal  of  bond    ■••••i:'V"; ^ 

appointment  waived  b».  failure  to  file  bond ^ 

payment  of  money  collected  by SOT 

contempt  for  failure  to  pay  money  collected 807 

Master  and  Servant. 

free  summons  in  action  for  services 44 

execution  under  judgment  for  wages 274 

costs  in  action  by  working  woman  for  wages 340 

no  fees  to  be  exacted  in  action  for  wages 348 

Mayor. 

removal  and  suspension  of  marshal 306 

Meekaalcs'  Liens. 

jurisdiction  of  action  to  enforce 1 

Mlnnomer. 

when  waived  by  corporation 177 


may  be  attached 77 

If. 

Name. 

when  misnomer  waived  by  corporation 177 

IVeffllvenee. 

as  ground  of  attachment 73 

pleading  matter  in  mitigation  of  damages 174 

Hevotlable  Instmnients. 

joinder  of  parties  to 42 

may  be  attached 77 

right  to  counterclaim  demands  against  transferor 152 

Hew  Trial. 

jurisdiction  to  grant 1 

motion  for,  in  dispossess  proceedings 1 

motion  to  set  aside  verdict,  etc. .  .^ 254 

for  fraud  or  newly-discovered  evidence 255 

court  may  impose  conditions 266 

1B2& 
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New  York  City. 

jurisdiction   of   actions   against    ; % 

jurisdiction  of  action  for  penalty  given  by  charter 1 

in  what  district  action  by  or  against  to  be  brought 25 

corporation  counsel  may  be  summoned,  etc 29 

order  of  arrest  in  action  for  fine  or  penalty  under  ordinances. .  S6 

NoBVCBldeiitn. 

in  what  district  action  to  be  brou|[ht ^ 25 

persons  having  regular  place  of  business  not  nonresidents 25 

order  of  arrest  in  action  against 66 

attachment  in  action  against   « 14 

verification  of  pleadings  for ••••.•...• 164 

Nonsuit. 

when  authorised   • 248 

O. 

Oath. 

defined     ••...••.••••••••••••••.     800 

justices   may  administer    • 10 

commissioner  to  take  testimony  may  administer 214 

• 
OiBcers. 

order  of  arrest  in  action  for  funds  miorppUed 66 

increased  costs  in  action  against 


Order. 

jurisdiction  to  vacate  or  modify  ...* ..•••  1 

Ordlnanees. 

order  of  arrest  in  action  for  fine  or  penalty  vnder.... 66 

P. 
Parties. 

appearance  of   ..••.•• 40 

real  party  in  interest  to  sue  42 

who  may  be  joined  as 42 

when  joint  debtors  to  be^  regarded  as  one  party 43 

failure  to  join  persons  jointly  liable   43 

substitution  of  indemnitors  in  replevin  in  place  of  marshal 115 

demurrer  to  complaint  for  lack  of  capacity  to  sue 15B 

for  defect   of  parties    158 

demurrer  for  misjoinder  of  parties  plaintiff 158 

order  of  substitution  pending  appeal    $22 

substitution  on  death  of  adverse  party  before  appeal 820 

Paymeiit. 

presumption  of  satisfaction  of  judgment 262 

Payment  Info  Court. 

by  marshal  of  moneys  collected 307 

Peaalty. 

jurisdiction  of  action  for 1 

in  what  district  action  to  be  brought 25 

attorney-general  and  corporation  counsel  may  issue  summons...  20 

fees  and  costs  in  action  by  state  or  city 22 

indorsement  on  summons  in  action  for •^.•..  28 

order  of  arrest  in  action  for •...«...««. 56 

affidavit   and  undertaking  not  revived  on  order  of  arrest  in 

action    for 67 

joinder  of  causes  of  action  for 146 

af^ainst  delinquent  witness 200 

Person. 

defined    800 

Personal  Injuries. 

jurisdiction    of   actions   for 1 

joinder  of  causes  of  action  for 146 

pleading  matter  in  mitigation  of  damages 174 
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PersoAAl  Property. 

jurisdiction  of  actions  for  injuries  to ••  1 

attachment  in  actions  for  injuries  to •••••••••.  73 

joindoc  of  causes  of  action  for  injuries  to... 146 

pleading  matter  in  mitigation  of  damages  •..•.•••••••......•  174 

PlcadlBv* 

I.  I  IT  Gbneral. 

mav  be  oral  or  written   ^ 146 

include  complaint,  answer  and  demurrer 145 

when  pleadings  ma]r  be  oral   145 

when  issue  to  be  joined 145 

extension  of  time  on  special  appearance. 145 

requisites  of  verified  pleadings   163 

how  verification  to  be  made  164 

by  whom  verification  may  be  made 164 

how  private  statute  pleaded   167 

how  judgment  pleaded 168 

how  conditions  precedent  pleaded 169 

allegations  to  be   liberally  construed   170 

immaterial  variance  to  be  disregarded  171 

when  variance  deemed  material 172 

what  deemed  a  failure  of  proof 173 

allegation  of  incorporation 175 

when  proof  of  corporate  existence  unnecessary 176 

when  misnomer  waived  by  corporation  177 

in  actions  on  bastardy  bonds   «... 178 

In  actions  on  abandonment  bonds ijg 

interpleader  by  order   1^7 

II.    COMVLAINT. 

what  complaint  must  contain   • 149 

joinder  of  causes  of  action  . .  ^ 146 

allegation  in  replevin  that  chattel  injured  by  defendant 119 

grounds  of  demurrer  to  complaint  .  .^ 15g 

demurrer  to  specify  grounds  of  objection 159 

demurrer  to  separate  causes  of  action 160 

in.  Answer.     ** 

when  written  answer  required 145 

when  answer  to  be  verified 145 

what  answer  must  contain 150 

laswer  to  separate  causes  of  action |,..  160 

effect  of  denial  of  knowledge  or  information 168 

partial  defenses , ,,^^  274 

demurrer  to  ^rtial  defense   !.!!!!  174 

matter  in  mitigation  of  damages  !!!!!!  174 

defendant  in  replevin  may  set  up  title  in  third  person '/.'.'.',  lie 

answer  in  replevin  may  d«nand  judgment  for  return  of  chattel  *  117 

demurrer  to  answer    , ]]  j^q2 

IV.    CoUNTntCLAIK. 

when  counterclaim  may  be  pleaded 151 

rules  respecting  allowance  of  counterclaims 152 

ludgment  when  counterclaim  equals  demand  153 

ludgment  when  demand  and  counterclaim  not  equal I53 

affirmative  relief  on  counterclaim   ]  5^54 

when  defendant  sued  in  representative  capacity , ',',',[',  155 

in  actions  by  executors  or  administrators , [[]\  iqq 

where  amount  exceeds  jurisdiction  of  court [\"  157 

reply  to  counterclaim  not  necessary .....!!!*"  ifti 

demurrer  to  counterclaim    , !!!!!  161 

V.   AMKlfDMBNT. 

when  to  be  allowed , 100 

of  petition  or  answer  in  dispossess  proceedings  ........,!!!![  1 

when    demurrer    sustained    *  245 

leave  to  plead  over  when  demurrer  disallowed ',',',','  14R 
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Pleadlnv  —  Continued. 
VI.  Answbk  of  titlb  to  ksai.  ntonaTT. 

requisites  of •••• 179 

uiKiertaking  by  defendant  on  answer  of  title  to  real  property...  180 

new  action  to  be  brought  in  supreme  court 181 

discontinuance  of  old  action  182 

penalty  for  failure  of  defendant  to  deliver  undertaking 188 

same  cause  of  action  and  defense  in  new  action 185 

to  one  of  several  defenses .^ Ig8 

title  to  real  property  appearing  from  plaintifTB  showing 184 

Poor  Pemons. 

who  may  petition  for  leave  to  prosecute  as •..  45 

contents   of   petition 46 

certificate  of  clerk  to  petitioner's  cause  of  action 46 

petition  and  order  to  be  filed 47 

when  counsel  to  be  assigned 47 

attorney  to  act  without  compensation   47 

annulling  leave  to  sue  as 48 

when  defendant  mav  defend  as 49 

order  permitting  detendant  to  defend  as 50 

annulling  leave  to  defend  as 51 

appeal  where  plaintiff  or  defendant  poor  person 52 

costs   in    favor  of  petitioner    -.....•• 53 

Proceed  inffn. 

jurisdiction  to  grznt  or  vacate  stay  of. ..••• 1 

stay  of  J  not  to  exceed  five  days 1 

Process. 

where  service  may  be  made • 9 

to  be  served  by  marshal • •••••••••.. 902 

may  be  served  within  city  limits • 903 

Promlssorr  Notes. 

may  be  attached    ....• •»••••••••  77 

Proof. 

failure  of  proof  distinguished  from  variance  ••• •••••••••  178 

R. 
Real  Property. 

See,  also.  "  Dispossess  Procesoincs." 

jurisdiction  of  summary  proceeding  to  recover. •••••••••••••••  1 

Answer  of  title. 

title  to,   excepted   from  jurisdiction •.•••••  2 

requisites   of   answer    , ,,,  179 

undertaking    by    defendant , 180 

liability  of  surety  on  defendant's  undertaking •  2 

new  action  to  be  brought  in  supreme  court ,  181 

discontinuance  of  old  action   182 

penalty  for  failure  of  defendant  to  deliver  undertaking... 183 

title    to,    aopearing    from    plaintiff's    showing 184 

same  cause  of  action  and  defense  in  new  action 1^ 

to    one   of    several    defenses ]gO 

costs  on   plea  when   undertaking  given. 331 

costs   on    discontinuance    after    answer , , , . ,  337 

costs  where  question  of  title  appears  from  fjAaintiff's  ahowing. . .  338 

Records. 

transcript  of  proceedings,  etc.,  presumptive  evidence  of  fact...  15 

Removal. 

transfer  of   action   to   proper  district ,  25 
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Repeal* 

repealing  claiue   • 364 

Replevin. 

jurisdiction  of  action ...•..«  1 

jurisdiction  to  issue  or  vacate  reouisition 1 

requisition  to  be  executed  by  marshal 56,  302 

when  action  to  recover  chattel  may  be  brought 95 

when  action  cannot  be  brought   06 

affidavit  and  undertaking   by  plaintiff 96 

requisites  of  plaintiff's  affidavit  97 

affidavit  where  several  chattels  are  to  be  replevied 98 

requisites  of  plaintiff's  undertaking  for 90 

when  a^ent,  etc.,  may  make  affidavit  for  replevin  or  return....  100 

requisition  to  replevin 101 

how  requisition  executed    102 

service  of  papers  on  defendant  102 

execution  of  recj^uisition  when  property  concealed*  Ac   103 

marshal   to   retain  possession    104 

delivery  of  property  by  marshal   104 

return  to  requisition 106 

notice  of  exception  to  plaintiff's  sureties 100 

justification  oi  plaintiff's  sureties 106 

notice  that  defendant  requires  return  of  chattel 107 

proceedings  on  notice  to  return  chattel » 107 

affidavit  and  undertaking  by  defendant  for  return 107 

qualifications  of  sureties 108 

justification  of  sureties 100 

allowance  of  undertaking 110 

when  marshal  to  deliver  chattel  to  plaintiff Ill 

to  defendant Ill 

penalty  for  wrong  delivery  by  marshal 112 

claim  of  title  by  third  person 113 

affidavit  of  thira  person  making  claim Il3 

indemnity  by  plaintiff  to  marshal  against  claim 113 

delivery   of  chattel  to  claimant   for   failure  of  plaintiff  to  in- 
demnify   113 

action  by  claimant  against  marshal 114 

^tidemnitjr  to  marshal  against  action  by  claimant 115 

■ubstitution  of  sureties  as  defendants  in  action  by  claimants...  115 

third  party  may  interplead  and  defend 115a 

answer  of  title  in  third  person 116 

answer  may  demand  judgment  for  return  of  chattel 117 

requisites  of  execution  on  judgment  for  delivery  of  chattel....  llfi 

execution  for  damages  awarded  by  judgment  of  replevin.......  US 

damages  for  injuries  to  chattel  by  defendant llfl 

allegation  of  injuries  to  chattel  by  defendant llfl 

reauisites  of  judgment,  verdict,  or  decision 120 

judgment,  etc.,  for  part  of  several  chattels 121 

ascertaining  damages  on  default  of  defendant 122 

final  judgment 123 

form  and  contents  of  execution 124 

marshaVs  power  to  take  chattel  under  execution 126 

when  plaintiff  may  sue  on  defendant's  undertaking 126 

when  defendant  may  sue  on  plaintiff's  undertaking 126 

marshal's  return  to  execution  presumptive  evidence  against  sure- 
ties     127 

injury  to,  or  destruction  of  chattel  as  defense  in  action  against 

sureties    128 

effect  of  failure  to  replevy  on  jurisdiction  of  action 130 

Jtroceedinffs  where  defendant  not  personally  served 129 

oinder  of  causes  of  action ISl,  146 

Reports. 

publication  of  false,  a  contempt 4 

RcaerTed   Calendar. 

power  to  make  rules  for 12 

isaa 
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RcBtltvtion. 

when  defendant  allowed  to  defend  after  mbfltitiited  lenrlee  of 

summons  

on  reversal  on  appeal •• 

Rules. 

board  of  justices  may  make .•••• 11«  13 

when  supreme  court  rules  applicable •• 20 

9. 
Sale. 

forecloaure  of  contract  of  conditional  sale • •••••••••  19 

Sanitary  Code. 

in  what  district  action  for  penalty  to  be  brati|^ •••  V 

Seals. 

each  district  court  to  have •••••••••••••••• 18 

SednetloB. 

actions  for,  excepted  from  jurisdiction •••••••••••  1 

Service. 

how  summons  served •.••••••••••••••.  81 

substituted  service  of  summons 82-34 

who  may  serve  summons .....•..•  dS 

proof  of  service  of  summons 36 

in  action  for  penalty  or  forfeiture ^ 88 

when  execution  against  person  may  issue 80 

of  summons  when  property  attached 88 

of  subpoena 197 

of  notice  of  appeal  on  respondent 312 

Several  lilablllty. 

joinder  or  persons  severally  liable  on  instmment.  ......  • 42 

Slgrnatnre.  

defined   .•••..••• •.•.•••••• 800 

Slander. 

actions  for,  excepted  from  jurisdiction • ..••«••.  1 

Special  Proceeding:. 

may  be  continued  until  completed. ...•• •••••••••••••••.  15 

may  be  continued  before  another  justioe ••••••••••••••••.  IS 

State.                                                                 .        ^       *              i*«  «a 

attorney-general  may  issue  summons  m  action  for  penalty g 

fees  and  costs  in  actions  for  penalties ^ 

Statute.  ^^_ 

how  private  statute  pleaded ■*'»* 

Stay.                                                                  ^             .  . 

jurisdiction  to  grant  or  vacate  stay  of  execution t 

not  to  exceed  five  days • ^ 

StenoRrraplier. 

fees    of »3 

Stock.  -- 

may  be  attached. • •  • 

Submission  of  Controrersy. 

upon  facts  submitted  •• 211 

papers  to  be  filed   • *J* 

provisional  remedies  not  to  be  granted *JJ 

trial  and  rendition  of  judgment 243 

dismissal  for  insufficiency  of  statement  of  fact 243 

Subpoena. 

issuance  of   ••••  *jj 

service  of    • •..»•...  IwT 

commissioner  to  take  testimony  may  issue. • 214 
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Svb  aisrlptloii. 

defined   BOP 

SvbtftuttoB. 

Sec  "  Paxtiis." 

gwMftgy  ProeeediB^s  to  Dlspownewk 

See  '*  DispocsBss  Pkocbbdimcb." 

Svnmons. 

where  service  may  be  made «..••  9 

action  begun  by  service  of 26 

action  deemed  commenced  when  summons  delivered  for  service . .  30 

requisites  of 27 

form  of 28 

corporation  counsel  may  issue,  etc 29 

idien  alias  summons  to  be  issued SO 

method  of  service 31 

order  for  substituted  service  when  defendant  not  found 82 

how  substituted  service  to  be  made 33 

substituted  service,  papers  to  be  filed 34 

proof  of  service  * 34 

when  defendant  allowed  to  defend '. 35 

who  may  serve   36 

to  be  served  by  marshal 302 

proof  of  service '36 

return  day   37 

indorsement  upon,  in  action  for  penalty  or  forfeiture 38 

proof  of  service  in  action  for  i>enalty  or  forfeiture 38 

indorsement  upon,  when  execution  against  person  may  issue....  30 

proof  of  service  when  execution  against  person  may  issue 30 

free  summons  in  action  by  employee  for  services 44 

returnable  immediately  when  order  of  arrest  issued 58 

to  be  served  on  arrested  person 59 

warrant  of  attachment  to  accompany 75 

service  of,  when  property  attached 83 

service  on  defendant  in  replevin 102 

indorsement  of.  in  action  to  foreclose  lien  on  chattel 140 

Bstrety  Companlea. 

may  be  surety  in  replevin , , 108 

T. 

chattel  taken  for  cannot  be  replevied 96 

Title. 

of    act 866 

Questions  of  title  to  realty  excluded  from  jurisdiction 2 

Trial*. 

may  be  continued  until  completed.  • 1-^ 

return  day 87 

proof  of  plaintiff's  case  upon  default 147 

title  to  real  property  appearing  from  plaintiff**  showing 1H4 

when  adjournment  may  be  granted 193 

undertaking  on  adjournment  for  more  than  eight  days 194 

conditions  may  be  imposed  on  adjournment 195 

when  court  to  try  issues  of  fact 2C0 

judgment  to  be  rendered  within  fourteen  days 230 

issues  of  law  to  be  tried  by  court 230 

demand  for  jury  trial  231 

when  jurv  of  twelve  may  be  demanded 234 

by  jury,  by  direction  of  court 23? 

jury  fees 231 

in  action  by  employee  for  services 44 

drawing  the  jury 231 

list  of  jurors  to  be  furnished  to  clerk 233 

a^iounuDeota  after  return  of  jury 2S8 
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Trlikli  —Continued. 

requititea  of  verdict  .••••• •••««••••••••.•••••••••>•••.  239 

mode  of  conducting •.... •  24(9 

motion  to  set  aside  verdict,  etc ••••• 254 

Trustee. 

may  sue  without  joining  beneficUry ••...• 

'          joinder  of  causes  of  action  against ••••••••••••.  li 

right  to  counterclaim  demands  in  action  against • 1* 

order  of  arrest  in  action  for  funds  misapplied 

U. 
Undertaking*. 

jurisdiction  of  actions  on ••... ••••••••••••• 

fictitious  surety  a  contempt •.•••...•.•• 

on  removal  of  action  to  city  or  county  court. ••••• 

on  granting  order  of  arrest 5l 

of  bail  after  return  of  order  of  arrest 6# 

b>  arrested  defendant  on  application  for  adjournment. .........  67 

justification,  etc.,  of  sureties  on  order  of  arrest 70 

on  granting  warrant  of  attachment 76 

by  defendant  to  regain  attached  property. 84 

by  plaintiff  in   replevin 96,  90 

qualifications  of  sureties^  in  replevin 108 

justification  of  sureties  in  replevin • 109 

allowance  of,  in  replevin 110 

action  by  plaintiff  on  defendant's  undertaking  in  replevin 126 

action  by  defendant  on  plaintiff's  undertaking  in  replevin 126 

by  defendant  on  answer  of  title  to  real  property 180' 

on  adjournment  for  longer  than  eight  days • 194 

on  appeal  to  stay  execution 814 

V. 
Variance. 

immaterial  in  pleading  to  be  disregarded. ..•• 171 

when  deemed  to  be  material  in  pleading 172 

failure  of  proof  distinguished  from 173 

Verdict. 

jurisdiction  to  direct  or  set  aside •  1 

directing  or  setting  aside  in  dispossess  proceedings ••  -1 

requisites  of '2S9 

in  replevin 120 

in  replevin  for  part  of  several  chattels. 121 

when  court  may  direct , 262  ■ 

motion  to  set  aside  verdict. 254 

\''erlflcatlon. 

requisites  of  verified  pleadings. ..........••...•,.  163 

how  to  be  made 164 

by  whom  to  be  made 164 

W. 

(Vaflre*. 

no  fees  to  be  exacted  in  action  for ...•.••.••• ••*.  848 

costs  in  action  by  working  woman 840 

execution  under  judgment  for 274    , 

Wltnes*. 

refusal  to  be  sworn  or  answer  a  contempt 4 

refusal  or  neglect  to  obey  subpoena .....».» 8 

contumacious,  punishable  for  civil  contempt 8 

issuance  of  subpoena » 196    > 

service  of  subpcsna 197     t 

attachment  for  delinquency   ^ 197 

execution  of  warrant  of  attachment  against • 199 

fees  on  execution  of  warrant  of  attachment 199 

damai^es  and  penalty  against  delinquent  witness 200 

commissioner  to  take  testimony  may  compel  attendance. .......  214 

feet  %nd  mileage  of 962 
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